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Hope ... ... ... ... ... ... ... ... S. At 

C. W. N..., ... ... Calcutta Weekly Notes ... ... ... ... ... ... Ind. 

Cab. & El. ... ... Oabab6 and Ellis’s Reports, Queen’s Bench Division, 1 vol., 

1882—1885 Eng. 

Cald. Mag. Cas. ... Caldecott’s Magistrates’ Cases, 1 vol., 1776 — 1785 ... ... Eng. 

Calth Calthrop’s City of London Cases, King’s Bench, 1 vol., 1609 — 

1618 ... ... ... ... ... ... ... ... Eng. 

Cam. Cas. ... ... Cameron’s Supreme Court Cases ... ... ... ... ... Cun. 

Cam. Prac. .. ... Cameron’s Supreme Court Practice ... ... ... ... Can. 

Camp. ... ... ... Campbell’s Reports, Nisi Prius, 4 vols., 1807 — 1816 ... ... Eng. 

Can. Com. Cas. ... ... Commercial Law Reports of Canada, 4 vols., 1901 — 1905 ... Can. 

Can. Crim. Cas. ... Canadian Criminal Cases,* Annotated, 1898 — (current) ... Can. 

Can. Gaz. ... ... Canadian Gazette ... ... ... ... ... ... ... Can. 

Can. Ry. Cas. ... ... Canadian Railway Cases ... ... ... ... ... ... Can. 

Cor. & Kir. ... ... CarringtonandKirwan*sReport8,NisiPrius,3 vols., 1843 — 1853 Eng. 

Car. A M. ... ... Carrington and Marshman’s Reports, Nisi Prius, 1 vol., 1841 — 

1842 ... ... ... ... ... ... Eng. 

Car. C. L. ... ... Carrington’s Treatise on Criminal Law ... ... ... ... Can. 

Card. Doc. Ann. ... Cardwell’s Documentary Annals of the Reformed Church of 

England, 2 vols., 1546 — 1716 ... ... ... ... ... Eng. 

Carl. ... ... ... New Brunswick Reports (Carleton) ... ... ... ... Can. 

Carp. Pat. Cas. ... ... Carpmael’s Patent Cases, 2 vols., 1602 — 1842 ... ... ... Eng. 

Cart. ... ... ... Carter’s Reports, Common Pleas, fol., 1 vol., 1664 — 1673 ... Eng. 

Cart. ... ... ... Cases on British North America Act (Cartwright) ... ... Can. 

Garth. ... ... ... Carthew’s Reports, King’s Bench, fol., 1 vol., 1687 — 1700 ... Eng. 

Cary ... ... ... Cary’s Reports, Chancery, 1 vol. ... ... ... ... ... Eng. 

Cas. in Ch. ... ... Cases in Chancery, fol., 3 parts, 1660 — 1697 ... ... ... Eng. 

Cas. Pract. K. B. ... Cases of Practice, King’s Bench, 1 vol., 1665—1775 ... ... Eng. 

Cas. Sett. ... ... Cases of Settlements and Removals, 1 vol., 1685 — 1727 ... Eng. 

Cas. temp. Finch ... Cases temp. Finch, Chancery, fol., 1 vol., 1673 — 1680 ... Eng.. 

Cas. temp. King ... S^ect Cases temp. King, Chancery, foL, 1 vol., 1724 — 1733 ... Eng. 

Cas. temp. Talb. ... Cases in Equity temp. Talbot, fol., 1 vol., 1730 — 1737 ... Eng. 

Cass. Dig. ... ... Cassells’ Digest ... ... ... ... ... ... ... Can. 

Ch. (preceded by date) Law Reports, Chancery Division, since 1890 (e.g., [1891] 1 Ch.) Eng. 

Ch. App. Law Reports, Chancery Appeals, 10 vote., 1866 — 1876 ... Eng.. 

Ch. Cas. in Ch. Choyce Cases in Chancery, 1567 — 1606 Eng. 

Ch. Ch Upper Canada Chancery Chambers Reports Can. 

Ch. D Law Reports, Chancery Division, 45 vote., 1876 — 1890 ... Eng. 

Ch. Rob. Christoimer Robinson*’s Reports, Admiralty, 6 vote., 1798 — 1808 Eng. 

Char. Cham. Cas. ... Charley’s Chamber Gases, 2 vote., 1875 — 1876 ... ... ... Eng. 

Ch^. Pr. Cas. Charley’s New Practice Reports, 3 vote., 1875 — 1876 Eng. 

Chip ... New Brunswick Repcurts (Cmpman) ... ... ... ... Can. 
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Chit. 

€L & Fin. 

d. & Sc. Dr. Gas. 
Clay 


diif. & Dick. ... 

dil. & Steph. ... 

^L. ... ••• 

Co. Ent. 

Co. Inst. ••• 

Go. li. J. ••• 

Co. litt. 

Go. Bep. 

C^och. ... •*. 

Cockb. 4 b Bowe 

OoU 

GoU. Jurid. 

Collea 

Colt. 

Com. ... 

Com. Gas. 

Com. Dig. 

Comb 

Con. &> Law. 

Gong. Dig. 

Const 

Cooke 4s Al. 

Cooke, Pr. Gas. ... 
Cooke, Pr. Beg. 


Coop. O. 

Coop. Pr. Cas. ... 
Coop. temp. Brough. 

Coop. temp. Cott. 


Gbr. ... ... 

Corb. 4s D. 
Correspondances Jud. 

Couper 

Cout 

Gout. Dig. 

Cowp 

Cox4sAtk. 

Cox, C. C. 

Cox, £q. Cas. ... 
Cox, M. 4s H. ... 


Cr. 4s «T. 

Cr. 4sM. 

Cr. 4s Ph. 

Cr. ^p. Bep. 
Cr. !ML. 4s B. 


Craw. 4s D. 

Craw. 4s D. Abr. C. 
Cress. Insolv. Cas. 
Cripps’ Church Cas. 
Cro. Car. 


Cro. Eliz. 


Cro. Jac. 

Cm. Dig. 
Cunn. 

Curt. ... 


Chitty’s Practice Beports, King’s Bench, 2 toIb., 1*^*^P*^J52?*** 
dark and Finnelly's Beports, House of Lords, 12 vols., 1831— 


1631— 


1846 

dark and Scully’s Drainage Oases •• 

dayton’s Beports and Pleas of Assizes at Yorke, 1 vol., 

1660 

difford and Bickards* Locus Standi Beports, 3 vols., 1873 — 1884 
Clifford and Stephens* Locus Standi Bapoits, 2 vols., 1867—1872 

Cook’s Lower Canada Admiralty Court Cases 

Coke’s Entries 

Coke’s Institutes 

Colonial Law Journal 

Coke on Littleton (1 Inst.) ... 

Coke’s Beports, 13 parts, 1572 — 1616 

Nova Scotia Beports (Cochran) 

Cockbum and Bowe’s Election Cases, 1 vol., 1833 

Collyer’s Beports, Chancery, 2 vols., 1844 — 1846 

Collectanea Juridica, 2 vols. 

Colies* Cases in Parliament, 1 vol., 1697 — 1713 

Coltman’s Begistration Cases, 1 vol., 1879 — 1885 

Comyns* Beports, King’s Bench, Common Pleas, and Ex- 
chequer, fol., 2 vols., 1695 — 1740 

Commerced Cases, 1895 — (current) 

Cbmyns* Digest 

Comberbach’s Beports, King's Bench, fol., 

Connor and Lawson’s Beports, Chancery 

1841—1843 

Congdon’s Digest ... ... ... 

Const’s edition of Bott’s Poor Laws, 3 vols., 1807 

Cooke and Alcock’s Beports, King’s Bench (Ireland), 1 vol., 

1833—1834 

Cooke’s Practice Beports, Common Pleas, 1 vol., 1700 — 1747 
Cooke’s Practical Begister of the Common Pleas, 1 vol., 1702— 

1742 

G. Cooper’s Beports, Chancery, 1 vol., 1792 — 1816 

C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837 — 1838 
C. P. Cooper’s Cases temp. Brougham, Chancery, 1 vol., 1833 — 
1834 ... ... ... ... ... ... ... ... 


1 vol., 1685 — 1698 
(Ireland), 2 vols.. 


C. P. Cooper’s Cases temp. Cottenham, Chancery, 2 vols., 1846 — 

1848 (and miscellaneous earlier cases) 

Coryton’s Reports 

Corbett and Daniell’s Election Cases, 1 vol., 1819 

Correspondances Judiciaires 

Couper’s Justiciary Beports (Scotland), 6 vols., 1868 — 1885 ... 

Coutlees’ tJnreported Cases 

Coutlees* Digest 

Cowper’s Beports, King’s Bench, 2 vols., 1774 — 1778 

Cox and Atkinson’s Begistration Appeal Cases, 1 vol., 1843 — 1846 
E. W. Cox’s Criminal Law Cases, 1843 — (current) 

S. C. Cox’s Equity Cases, 2 vols., 1746 — 1797 

Cox, Macrae, and Hertslet’s Coimty Courts Cases and Appeals, 

1 voL, 1846—1852 

Crompton and Jervis’s Beports, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Beports, Exchequer, 2 vols., 1832 — 1834 
Craig and Phillips’ Beports, Chancery, 1 vol., 1840 — 1841 
Cohen’s Criminal Appeal Beports, 1908— (current) 

Crompton, Meeson, and Boscoe’s Beports, Exchequer, 2 vols., 

1834—1835 

Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 

Cresswell’s Insolvency Cases, 1 vol., 1827 — 1829 

Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1850 

Croke’s Beports temp. Charles I., King’s Bench and Common 

Pleas, 1 vol., 1625—1641 

Croke’s Beports temp. Elizabeth, King’s Bench and Common 

Pleas, 1 vol., 1582—1603 

Croke’s Beports temp. James I., King’s Bench and Common 

Pleas, 1 vol., 1603—1626 

Cmise’s Digest of the Law of Real Property, 7 vols 

Cunningham’s Beports, King’s Bench, fol., 1 vol., 1734 — 1736 
Curteis’ Ecclesiastical ]^poi%3, 3 vols., 1834 — 1844 


D. 


D. 0. A. .. 
D* lit B* 


••• 

••• 


... Duxbury’s Beports of the High Court of the South African 

Republic 

Dorion’s Queen’s Bench Beports ••e ••• ••• ••• ••• 

... Dominion Law Beports 


Eng, 


Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

N.Z. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Can. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Can. 

Scot. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 



Reports included m this Work and their Abbreviations. 
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Dal Dalison's Beports, Common Pleas, fol., 1 vol., 1646 — 1674 ... Eng. 

Dalr* Balrymple’s Decisions, Court of Session (Scotland), foL, 1 vol., 

1698 — 1720 ... ... ... ... ... ... ... Scot. 

Dan Daniell’s Reports, Exchequer in Equity, 1 vol., 1817—1823 ... Eng. 

Dan. & LI. Danron and iJoyd’s Mercantile Cases, 1 vol., 1828 — 1829 ... Eng. 

Dav. & Mer Davison and Merivale's Beports, Queen’s Bench, 1 vol., 1843 — 

1844 ... ... ... ... ... ... ... ... Eng. 

Dav. Ir. ••• ••• ... Davys* (or Davis* or Davy’s) Beports (Ireland), 1 vol., 1604 — 

1611 ... ... ... ... ... ... ... ... Xf, 

Dav. Pat. Caa Davies* Patent Cases, 1 vol., 1786 — 1816 Eng. 

Day Day’s Election Cases, 1 vol., 1892 — 1893 Eng. 

Dea. & Sw Deane and Swabey’s Ecclesiastical Beports, 1 vol., 1855 — 1867 Eng. 

Deac Deacon’s Beports, Bankruptcy, 4 vols., 1834 — 1840 ... ... Eng. 

Deac. & Ch Deacon and Chitty’s Beports, Bankruptcy, 4 vols., 1832 — 1835 Eng. 

Dears. & B Dearsley and Bell’s Crown Cases Reserved, 1 vol., 1836 — 1868 Eng. 

Dears. C. C Dearsley ’s Crown Cases Reserved, 1 vol., 1862 — 1856 Eng. 

Deas & And Deas and Anderson’s Decisions (l^otland), 6 vols., 1829 — 1832 Scot. 

De G De Gex’s Beports, Bankruptcy, 2 vols., 1844 — 1848 ... ... Eng. 

De G. & J De Gex and Jones’s Beports, Chancery, 4 vols., 1857 — 1859 ... Eng. 

De G. & Sm De Gex and Smale’s Beports, Chancery, 6 vols., 1846—1862 ... Eng. 

De G. F. & J. De Gex, Fisher and Jones’s Reports, (Chancery, 4 vols., 1859 — 

1862 Eng. 

De G. J. & Sm. ... De Gex, Jones, and Smith’s Beports, Chancery, 4 vols., 1862 — 

1865 Eng. 

De G. M. & G. ••• ••• De Gex, Macnaghten and Gordon’s Reports, Chancery, 8 vols., 

1851—1857 Eng 

Delane Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 ... Eng. 

Den Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 ... Eng. 

Dick. Dickens’ Beports, Chancerv, 2 vols., 1559 — 1798 Eng. 

Dirl Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1666—1677 Scot. 

Dods Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 Eng. 

Donnelly Donnelly’s Beports, Chancery, 1 vol., 1836 — 1837 Eng. 

Doug. El. Cas Douglas’ Election Gases, 4 vols., 1774 — 1776 Eng. 

Doug. K. B Douglas’ Beports, King’s Bench, 4 vols., 1778 — 1785 Eng. 

Dow ... Dow’s Reports, House of Lords, 6 vols., 1812 — 1818 ... ... Eng. 

Dow & Cl. Dow and Clark’s Beports, House of Lords, 2 vols., 1827 — 1832 Eng. 

Dow. & L. Dowling and Lowndes’ Practice Reports, 7 vols., 1843 — 1849 Eng. 

Dow. & By. K. B. ... Dowling and Byland’s Beports, King’s Bench, 9 vols., 1822 

—1827 Eng. 

Dow. & By. M. C. ... Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822 — 1827 Eng. 

Dow. & By. N. P. ... Dowling and Byland’s Beports, Nisi Prius, 1 part, 1822 — 1823 Eng, 

Dowl Dowling’s Practice Beports, 9 vols., 1830 — 1841 Eng, 

Dowl. N. S Dowling’s Practice Beports, New Series, 2 vols., 1841 — 1843 Eng. 

Dr. & Wal Drury and Walsh’s Beports, Chancery (Ireland), 2 vols., 1837— 

1841 Ir. 

Dr. & War. ... ... Drury and Warren’s Reports, Chancery (Ireland), 4 vols., 1841— 

1843 Ir 

Dra Draper’s King’s Bench Beports Can. 

Di*ew Drewry’s Beports, Chancery, 4 vols., 1862 — 1859 Eng. 

Drew. & Sm Drewry and Smale’s B^orts, Chancery, 2 vols., 1859 — 1866 ... Eng. 

Drinkwater Diinkwater’s Beperts, (^mmon Pleas, 1 vol., 1840 — 1841 ... Eng. 

Drury temp. Nap. ... Drury’s Beports temp. Napier, Chancery (Ireland), 1 vol., 1868— 

1859 Ir. 

Drury temp. Sug. ... Drury’s Beports temp. Sugden, Chancery (Ireland), 1 vol., 1841 

““1844 ... ... ... ... ... ... ... ... Ir. 

Dugd. Orig Dugdale’s Origines Juridiciales Eng. 

Du^. (Ct. of Sess.) ... Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 vols., 

1838—1862 Scot. 

Dunning Dunnings Beports, King’s Bench, 1 vol., 1763 — 1764 ... Eng. 

Durie Durie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1621 

— 1642 Scot. 

Dyer Dyer’s Beports, King’s Bench, 3 vols., 1518 — 1681 Eng. 

E. & A Upper Canada Error and Appeal Gan. 

E. & B Ellis and Blackburn’s Beports, Queen’s Bench, 8 vols., 1852 — 

1868 Eng. 

E. & E Ellis and Ellis’s Beports, Queen’s Bench, 8 vols., 1858 — 1861 Eng. 

E. B. & E Ellis, Blackburn, and Ellis’s Beports, Queen’s Bench, 1 vol., 

^ 1868—1860 Eng. 

E. D. 0 lieports of the Eastern Districts Court (Cape) from 1880 ... 6. Af . 

E. D. L. South African Law Beports, Eastern Districts Local Division S. Af . 

E. L. R. Eastern Law Reporter Can. 

E. R. (or Eng. Bep.) ... English Beports Eng. 

E. R Ontario Election Beports Can. 

Eag. ^ Y. ••• ••• Eagle and Younge’s Tithe Cases, 4 vols., 1204—1825 ••• Eng. 
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Ifififl fe ••• 

Bast» P. G* 
Boo* & Ad. 
■Bd^T ni 
Bdgar 
Edw. 

Elchies 

Emden’s B. C. 


Eng. Pr. Gas. 
Eq. Gas. Abr. 
Eq. Rep. 

Esp. 

Ex. 13. ... 
Exoh. 


Exoh. G. B. 




EaaVs Reports, EiBg’f Bencli» Id voUlu, 1800^1$12 

East’s Pleas of the &own 

Spinks’ Ecclesiastical and Admiralty BeporiSt 8 toIs.,1853 — 1855 

Eden’s Reports, Ghancery, 2 volsui 1757-^1766 

Edgar’s Decisions, Gourt of Session (Scotland), foL, 1724 — 1725 

Edward’ Reports, Admiralty, I vol., 1808—1812 

Elchies’ Decisions, Court of Session (Scotland), 2 vols., 1783 — 
1754 ... ... ... *.. *•. ••• ••• 


Emden’s Building Contracts, Building I^eAses and Building 

Statutes ... 

Roscoe’s English Prize Gases, 2 vols., 1745—1858 

Abridgment of Gases in Equity, fol., 2 vois„ 1667 — 1744 
Equity Reports, 8 vols., 1853—1855 

Espinaase’s Reports, Ni^ Prius, 6 vols., 1793 — 1810 

Law Reports, Exchequer Division, 6 vols., 1875 — 1880 
Exchequer Reports (Weisby, Hurlstone, and Gordon), 11 vols., 
1847—1856 


Exchequer Gourt Reports .. 


P. 

P. 


(Ct. of Sess.) 


P. & P 

P. N. D. 

Pac. Coll. 

Pale 

pale. & Pitz. 

Penton 

Perg 

Pita. Nat. Brev. 

Pita-G 

PI. & K. 

Ponbl 

For 

Porb 

Fort. De Laud. 
Fortes. Rep. 

Post 

Fount 

Pox & S. Ir. 

Pox & S. Reg. ... 


Pras 

Preem. Ch. 

Freem. K. B. ... 


0. 


G. &R. 

G. 1. Dig. 

O. W. D. 

G, W. L. 
Gal^ & Dav. 
Gale 

Gaa^ L. R. 
Geld. Dig. 
Gib. Cod. 

am. 

GUb. 

GUb. C. P. 
Gilb. Ch. 


Gihn. A F. 


Gl. A J. 

Olanv. ... ... 

Giimv. El. Gas. ... 
Glascock 


... Fraser, Gourt of Session Gases (Scotland), 5th series, 1898 — 1906 
... poord’s Reports of the Supreme Court of the Cape of Good 

Hope, 1879—1880 ... 

... Foster and Finlason’s Reports, Nisi Prius, 4 vols., 1856 — 1807 
... Pinnemore’a Notes and Digest of Natal Cases, 1863 — 1867 ... 

... Faculty of Advocates, Collection of Decisions, Court of Session 

(Scotland), 37 vols., 1752 — 1841 

... Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 

1744—1751 

... Falconer and Pitzherhert’s Election Gases, 1 vol., 1835 — 1838 

... Penton, Important Judraents 

... Ferguson’s Gonsistorial Decisions (Scotland), 1 vol., 1811 — 1817 

... Fitzhorbert’s Natura Brevium 

... Pitz-Gibbons’ Reports, King’s Bench, fol., 1 vol., 1727—1731 
... Flanagan and Kelly’s Reports, Rolls Court (Ireland), 1 vol., 

1840—1842 

... Ponblanque’s Reports, Bankruptcy, 2 parts, 1849 — 1852 

... Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

... Forbes’ Decisions, Court of Season (Scotland), fol., 1 vol., 1705 

—1713 

... Fortesque, De Laudibus Legum Angliss 

... Portescue’s Reports, fol., 1 voh. 1692 — 1736 

... Poster’s Grown Cases, 1 vol., 1708—1760 

... Pountainhall’s Decisions, <3ourt of Session (Scotland), fol., 

2 vols., 1678 — 1712 ... 

... M. C. Fox and T. B. 0. Smith’s Reports, King’s Bench (Ireland), 

2 vols., 1822—1825 ... 

... J. S, Pox and 0. Smith’s Registration Cases. 1 vol., 1886 — 

1896 ... 

... Fraser (Simon), Election Cases, 2 vols., 1793 

... Freeman’s Reports, Chancery, i vol,, 1660 — 1706 

... Freeman’s Reports* King’s Dench and Common Pleas, I vol., 
1670—1704 ! 


... Gregorowski’s Reports of the High Court of the Orange Free 

State from 1883 ... 

... Nova Scotia Reports (Geldert A RusseU) 

... General Index Digest 

... ^th African Law Reports, Griqualand West Local Division 
... South African Law Reports, Griqualand West Local Division 
M , Gale and Davison’s Reports, Queen’s Bench, 3 vois.* 1841 — 1843 

... Gale’s Reports, Exchequer, 2 vols., 1835—1836 

... New Zealand Gazette Law Reports 

... Geldert’s Digest 

... Gibson’s (Dodex Juris Ecclestasticl Anglicani 

... Giffard’s Reports. Chancery, 6 vols., 1857—1865 

.... Gilbert’s Cases in Inw and Eqidty* 1 vol., 1718 — 1714 
... Gilbert’s History and Practice of the Court of Common Pleas 
... Gilbert’s Reports, Chancery and Exchequer, fed., 1 vol., 1706— 
1726 ,.. ,,, ,,, ,,, ,,, 

... Gilmour and Falconer’s Decisions^ Court of Session (Scotland), 
2 Darts, Part 1. (Gilmour) 1661—1666, Part II. (Falconer) 
1681 1^6. ... ... ,,, ,,, ... ,,, 
... Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819—1828 
... GlanviUe, De Legibus et (^onsuetudinibus Regni Angiiss 

... GlanviUe’s Election Oases, 1 yol.* 1623—1624 

Glascock’s Reports (Ireland), I vol., 1831—1832 


Engs 

Eng- 

Eng. 

Eng. 

Soot. 

Eng. 


Soot. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Can. 


Scot. 

S. Af. 
Eng. 
S. Af. 


Scot. 


Scot. 

Eng. 

N.Z. 


Scot. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 


Scot. 


Ir. 

Eng. 

Eng. 

Eng. 

Ex)^. 


S. Af. 
Can. 


Can. 
8. Af. 
S. Af. 



Can. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

It. 
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Godb Godbolt’s Beporte, King’s Bench, Common Pleas, and Exche- 
quer, 1 voL, 1574 — 1637 Bng, 

Oouldsb. Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 

voL, 1686 — 1601 Eng» 

Gotr ••• Gow’s Reports, Nisi Prius, 1 voL, 1818 — 1820 ... Eng. 

Gr. Upper Canada Chancery (Grant) Can. 

Griffin’s Patent Cases ... Griffin’s Patent Cases, 1884 — 1887 Eng, 

GwilL Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 Eng. 

H» Hertzog’s Reports of the High Court of the South African 

Republic, 1803 S. Af. 

H. & C Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 1866 Eng. 

H. & N Hurlstone and Norman’s Reports, Exchequ6r,7 vols. ,1856 — 1862 Eng. 

H. & Tw. Hall and Twells’ Reports, Chancery, 2 vols., 1848 — 1850 ... Eng. 

H. & W. Hurlstone and Walmsley’s Reports, Exchequer, 1 voL, 1840 — 

1841 ... ... ... ... Eng. 

Hs B. R. (preceded by Hansell’s Reports of Bankruptcy and Companies’ Winding up 

date) Cases, 3 vols., 1915 — 1917 (e.g., [1915] H. B. R.) Eng. 

H. C Reports of the High Court of Griqualand West S. Af. 

H. E. C. ... ... ... Hodgin’s Election Reports ... ... ... Can. 

H. L. Cas. Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 ... Eng. 

Hag. Adm. ... ... Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 ... ... Eng. 

Hag. Con. Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 ... Eng. 

Hag* Ecc. ... ... Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 ... Eng. 

Hailes ••• ... ... Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766^ 

1791 Scot* 

Hale, C. L. Hale’s Common Law Eng. 

Hale, P. C. ... .*. Hale’s Pleas of the Crown, 2 vols. ... ... ... ... Eng. 

Han. ... ... ... New Brunswick Reports (Hannay) ... ... ... ... Can. 

Har. & Ruth Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

— 1866 Eng. 

Har. & W. ... ... Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835 — 1836 ... ... ... ... ... Eng. 

Hare. ... Harcarse’s Decisions, Court of Session (Scotland), foL, 1 vol., 

1681—1691 Scot. 

Hard ... Hardres’ Reports, Exchequer, fol., 1 vol., 1655 — 1669... ... Eng. 

Hare Hare’s Reports, Cliancery, 11 vols., 1841 — 1853 Eng. 

Hawk. P. 0. ... ... Hawkins’s Pleas of the Crown, 2 vols Eng. 

Hay ... ... ... Hay’s Reports ... ... ... ... ... ... ... Ind. 

Hay & Marr. ... ... Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... Eng. 

Hayes ... ... ... Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 ... fi. 

Hayes & Jo Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 Ir. 

Hem. & M. ... ... Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 Eng. 

Het. ... ... ... Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... Eng. 

Hob. ... ... ... Hobaii’s Reports, Common Pleas, fol., 1 vol., 1613 — 1625 ... Eng. 

Hodg Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 ... Eng. 

Hog Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... Ir. 

Holt, Adm. ... ... W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 1867 Eng. 

Holt, Eq. ... ... W. Holt’s Equity Reports, 2 vols., 1845... ... ... ... Eng. 

Holt, K. B. ... ... Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 Eng. 

Holt, N. P F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 Eng. 

Home, Ct. of Sess. ... Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 

—1744 Scot. 

Hong Kong L. R. ... Hong Kong Reports Hong Kong 

Hop. & Colt. ... ... Hopwood and Coltman’s Registration Cases, 2 vols., 1868 — 1878 Eng. 

Hop. & Ph. ... ... Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 1867 Eng. 

Hom & H. Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 Eng. 

Hov. Supp Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1753—1817 Eng. 

How. C Howard’s Chancery Practice Ir. 

How. C. S. Howard’s Supplement to Rules, etc., of the High Court of 

Chancery in Ireland Ir. 

How. E. E Howard’s Equity Exchequer Ir. 

How. P. L Howard on the Popery Laws Ir. 

Hud. & B. ... ... Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 ... ... ... Ir. 

Hudson’s B, 0 Hudson on Building Contracts, 2 vols Eng, 

Hume ... ... ... Hume’sDecisions,Courtof Session (Scotland), 1 vol., 1781 — 1822 Scot. 

Hut Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 ... Eng. 

Hy. Bl. ... ... ... Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 Eng. 

Hyde ... ... ... Hyde’s Reports Ind. 


1 . 0. L. R. Irish Comition Law Reports, 17 vols., 1849 — 1866 Ir. 

1 . Ch. R. ^ Irish Chancery Reports, 17 Vols., 1860 — 1807 Ir. 

1. Eq. Hm Irish Equity Reports, 13 vols., 1838 — 1861 Ir. 
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L Ife B» (VoL) All. ... Indian Law lleporta, Allahabad 

L L. B. (VoL) Bom. ... Indian Law Reports, Bombay 

L K B. (VoL) Calc. ... Indian Law Reports, Calcutta 

L L. B. (VoL) Lah. ... Indian Law Reports, Lahore 

I. L. B. (VoL) Mad. ... Indian Law Reports, Madras 

L L. B. (VoL) Pat. ... Indian Law Reports, Patna 

I. L. B. (VoL) Ban. ... Indian Law Reports, Rangoon 

I. L. T. Irish Law Times, 1807 — (current) 

I. L. T. Jo Irish Law Times Journal, 1867 — (current) 

I. R. (preceded by date) Irish Reports, since 1893 (e.^r., [1894] 1 1. R.) 

I. R. (yoL) 0. L. ... Irish Reports, Common Law, 11 vols., 1806 — 1877 

I. R. Bq. Irish Reports, Equity, 11 vols., 1800--1877 

I. B., B. L. Irish Reports, Registry Appeals in the Ck>urt of Exchequer 

Chamber and Appeals in the Court for Land Cases Reserved, 

1 voL, 1808—1870 

Ind. Awards Industrial Awards. Recommendations 

Ind. Jur. N. 8 Indian Jurist, New Series 

Ind* Jur. O. S Indian Jurist, Old Series 

Ir. Oir. Bep Reports of Irish Circuit Cases, 1 voL, 1841 — 1843 

Ir. Jur Irish Jurist, 18 vols., 1849 — 1860 

Ir. L. Beo. 1st ser. ... Law Recorder (Ireland), Ist series, 4 vols., 1827 — 1831 

Ir. L. Reo. N. S. ... Law Recorder (Ireland), New Series, 0 vols., 1833 — 1838 

Irv. Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 1807 ... 


J. Bridg. 

J. B. R. ... ... 

J. P 

J. P. Jo. 

J. R. ... ... 

J. R. N. S. 

J. Shaw, Just. ... 

Jac 

Jac. As W. 

James 

Jebb A; B. 

Jebb A S. 

Jebb, C. 0. 

Jebb, Cr. A Pr. Cas. 

Jenk 

Jo. A Car. 

Jo. A Lat. 

Jo. Ex. Ir. 

John 

John. AH. 

Jur 

Jur. N. S. 


Sir John Bridgman’s Reports, Common Pleas, foL, 1 voL, 1613 

—1621 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 

Division 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) 

Jurist Reports 

Jurist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 voL, 1848 — 1852 ... 

Jacob’s Reports, Chancery, 1 voL, 1821 — 1823 

Jacob and Walker’s R^orts, (Chancery, 2 vols., 1819—1821 ... 

Nova Scotia Repoits (J^es) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 voL 
1841—1842 


Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 
1838—1841 


Jebb’s Crown Cases Reserved (Ireland), 1 voL, 1822 — 1840 ... 

Jebb's Crown and Presentment Cases 

Jenkins’ R^orts, 1 voL, 1220 — 1623 

Jones and (Sarey’s Reports, Exchequer (Ireland), 1 voL, 1838 
—1839 


Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 
1844—1840 


T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 voL, 1868 — 1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1859 — 1862 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Series, 12 vols., 1855 — 1807 


1C. ... ... ... 

jS[. A O. ... ... 

K. A J 

E. B. (preceded by date) 

Eames, Diet. Deo. 

Karnes, Rem. Dec. 

Karnes, Sel. Dec. 

Kay 

Keb 

Keen 

KeU 

Kel 

Kel. W 

Keny 

Keny. Cli 

Kerr 


Kotze’s Reports of the High Court of the Transvaal Province, 

1877—1881 

Keane and Grant’s Registration Cases, 1 voL, 1854 — 1802 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 (e.g., [1901] 2 

K. B.) 

Karnes, Dictionary of Decisions, Court of Session (Scotland), 

foL, 2 vols., 1640—1741 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716—1752 

Karnes, Select Decisions, Court of Session (Scotland), 1 voL, 
1762—1768 


Kay’s Reports, Chancery, 1 voL, 1853 — 1854 

Keble’s Reports, foL, 3 vols., 1661 — 1077 

Keen’s Reports, Rolls Court, 2 vols., 1830—1838 

Keilwey’s Reports, King’s Bench, foL, 1 voL, 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, foL, 1 voL, 1602 — 1707 
W. Kelyngea Reports, foL, 1 voL, Chancery, 1730 — 1732 ; 

King’s Bench, foL, 1731—1734 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1763 — 1759 ... 
Chancery Cases in VoL II. of Kenyon’s Notes of Cases,1753 — 1754 
New Brunswick Reporta (Kerr) 
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Ind. 
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N.Z. 

Ind. 
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Ir. 

Ir. 

Ir. 
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Scot. 
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S. Af. 
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N.Z. 
N.Z. 
Scot. 
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Ir. 

Ir. 
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Eng. 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 
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Kn. A Omb. • •• •• 

Knapp 

Kiiox 

Konst. A W. Bat. App. 

Konst. Bat. App* .. 

L. A G. temp. Plunk. ... 

L. A G. temp* Sugd. .. 

Xi. A Wolsb* ••• 

]j« 0. A liC. Gaz. ..I 

L. C. J 

L. 0. L. J 

L. 0. B. ... ... ... 

L. G. B. 

L. J. Adm 

L. J. Bey. 

L. J. C. 0 

L. J. C. P 

L. J. Ch 

L. J. Eccl. 

L. J. Ex 

L. J. Ex. E^* ... 

L. J. K. B. or Q. B. ... 

L. J. M. C 

L. J. N. 0 

L. J. O. S 

L. J. P 

L. J. P. & M 

L. J. P. 0 

L. J. P. M. & A. 

L. Jo 

L. L. R 

L. M. & P 

L. N 

L. R. A. A E 

L. B. C. C. B 

L. R. C. P 

L. R. Eq. ... 

L. R. Exch 

L. R. B[. L. ... ... 

L. B. Ind. App. 

L. R. Ind. App. Supp. 
Vol. 

L. R. Ir. ... ... 

Tj* R. P. & B. ... ... 

L. R. P. C 

L. R. Q. B 

L. R. Q. B 

L. B. 1^. A Div. 

L. T 

L. T. Jo 

L. T. O. S 

L. Th 

Lane 

Lat. 

Laws. Beg. Cas. 

Ld. Baym. 

liS. A Oa. ... ... 

Letudi ... ... ... 

Lee 

Lee temp* Hard. • •• 


Kilkexraa’s Decisions, Court of Session (Scotland), fol., 1 vol.* 

1738—1762 

Knapp and Ombler*s Election Cases, 1 vol., 1834 — 1835 

Knapp’s Beports, Privy Council, 3 vols., 1829 — 1836 

Knoxes Beports 

Kopstam and Ward’s Beports of Bating Appeals, 1 vol., 1009 — 
1012 ... ... ... ... ... ... ... ,,, 
Konstam’s Beports of Bating Appeals, 2 vols., 1904—1908 ... 

Uoyd and Goold’s Beports temp* Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Goold’s Beports temp* Sugden, Chancery (Ireland), 

1 vol., 1835 

lioyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Beports 

Local Government Beports, 1902— (current) 

Law Journal, Admiralty, 1865 — 1875 

Law Journal, Bankruptcy, 1832 — 1880 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 

Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1866—1875 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835—1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates* Cases, 1831 — 1896 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 

Journal) 

Law Journal, Old Series, 10 vols., 1822—1831 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 

1866—1875 

Law Journal, Privy Council, 1865— (current) 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 

Law Journal Newspaper, 1866— (current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock’s Beports, Bail Court and 

Practice, 2 vols., 1850 — 1851 

Legal News 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 

—1875 

Law Reports, Crown Cases Reserved, 2 vols., 1805 — 1875 

Law Reports, Common Pleas, 10 vols., 1865 — 1875 

Law Beports, Equity Cases, 20 vols., 1865 — 1875 

Law Beports, Exchequer, 10 vols., 1865 — 1875 

Law Beports, English and Irish Appeals and Peerage Claims, 

House of Lords, 7 vols., 1866—1875 

Law Beports, Indian Appeals, Privy Council, 1873— (current) 
Law Reports, India Appeals Privy Council, Supplementary 

Volume, 1872—1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 

Law Beports, Probate and Divorce, 3 vols., 1865 — 1875 

Law Reports, Privy Council, 6 vols., 1865—1875 

Law Reports, Queen’s Bench, 10 vols., 1865 — 1875 

Quebec Reports, Queen’s Bench 

l^w Beports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1866—1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 

La Themis < 

Lane’s Beports, Exchequer, fol., 1 vol., 1605 — 1611 

Latch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 

Lawson’s Registration Cases, 1895 — (current) 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694—1732 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 

Leach’s Crown Cases, 2 vols,, 1730 — 1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 

T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 1733 — 
1738 ... ... ... ... ... ... ••• ••• 
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Eng. 

Eng. 

Eng. 
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Eng. 
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Eng. 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Leg. Bep* 

Legge 

Leonu 


Lev. 


Lew. C. C. 
Ley 

lib. Afls. 


liUy 

Litt. 


lioyd, L. B. ... 
Pr. Oas. ... 


Long. & T. 

Lords Journals ... 
Lud. E. 0. 
Lumley, P. L. C. 

Lush 

lAlt 


Lot. Beg. Oas. ... 
Lynd 


Legal Beporter 

loggers Beports 

Leonard’s Beports, King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1552 — 1615 

Levinz’s Beports, King’s Bench and Common Pleas, fol., 3 vds., 

1000—1696 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Be^rts, King’s Bench, fol., 1 vol., 1608 — 1629 
Liber Assisanim, Year Books, 1 — 51 Edw. III.... 

Lilly’s Beports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Beports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 

lioyd ’s List Law Beports, 1919 — (current) 

Lloyd’s Beports of Prize Cases, 5 vols., 1914 — 1918 
Lofft’s Beports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend’s Beports, Exchequer (Ireland), 1 vol., 

1841—1842 

Journals of the House of Lords ... 

Luder’s Election Oases, 3 vols., 1784 — 1787 

Lumley’s Poor Law Cases, 2 vols., 1834—1842 

Lushif^rton’s Beports, Admiralty, 1 vol., 1859 — 1862 

Sir E. Lutwyche^s Entries and Beports, Common Pleas, 2 vols., 

1082—1704 

A. J. Lutwyche’s Begistraiion Cases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. 


m. ... ... ... 

M. & S 

M. & W. 

M. C.C 

M. C. B. 

M. H. C. B 

M. L. B. (Vol.) K. B. or 

Q. B 

M. L. B. (Vol.)S. C. ... 

M. M. Cas 

Mac 

Mac. & G 


Mac. &; n. 

M’Cle 

M’Oe. & Yo 

Maofarlane 

Macl. & Bob 

Macph. (Ct. of Sess.) ... 

Macq. 

Macr 

Mad 

Madd 

Madd. &Q 

Madox 

Madox, Exch 

Mag 


Man. G. 


Man. & By. K. B. 


Man. A By. M. C. 

Man. L. J. 

Man. L. B 

Man. B. temp. Wood ... 

Mans 

Mar. L. C 

March 


Marr. 

Marsh. ... 
Marsh. ... 
Mayn. 

Meg. 


Menzie’s Beports of the Supreme Court of the Cape of Good 

Hope, 1828—1860 

Maule and Selwvn’s Beports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Beports, Exchequer, 16 vols., 1836 — 1847 
Mining Commissioner’s Cases 
Montreal Condensed Reports 
Madras High Court Reports- 


Montreal Law Reports, King’s Bench or Queen’s Bench 

Montreal Law Reports, Superior Court 

Martin’s Reports of Mining Cases 

Macasscy’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1862 

Macrae and liertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M’Cleland’s Reixjrts, Exchequer, 1 vol., 1824 ... 

M*Clelandand Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1839 

Maepheraon, Court of Session (Scotland), 3rd series, 11 vols., 

1802—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 ... 

Madras High Cburt Reports 

Maddock’s Beports, Chancery, 0 vols., 1816 — 1822 

Maddock and Geldart’s Beports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 

5 vols., 1848—1862 

Manning and Granger’s Beports, Common Pleas, 7 vols., 

1840—1846 

Manning and Byland’s Beports, King’s Bench, 5 vols., 1827 — 

1830 

Manning and Hyland’s Magistrates’ Oases, 3 vols., 1827 — 1830 
Manitoba Law Journal 
Manitoba Law Beports 

Manitoba Beports temp. Wood ... ... ... 

Manson’s Bankruptcy and Company Cases, 21 vote., 1893 — 1914 
Maritime Law Beports (Orockford), 3 vote., 1860 — 1871 
March’s Beports, King’s Bench and Common Pleas, 1 vol., 
1639—1642 


Hay Sc Marriott’s Decisions, Admiralty, 1 vol., 1776—1779 ... 
Mamhall’s Beports, Common Pleas, 2 vote., 1813 — 1816 
Marshall’s Beports ... 

Maynard’s Beports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273—1326 ... 
Megone’s Companies Acts Cases, 2 vote., 1889 — 1891 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Can. 
Ind. 


Can. 

Can. 

Can. 

N.Z. 
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Eng. 

Eng. 

Eng. 

Scot. 

Scot. 
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Scot. 

Eng. 
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Eng. 

Eng. 

Eng. 

Eng. 
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Eng. 
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Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 
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Bxfokts included in this Work ind their Abbreviations. 

Men. ••• ••• Menzie’s Beporia of the Supreme Court of the Cape of Good 

Hope, 1828 — 1850 S. Af. 

Bfer. Merivale’s Reports, Chancery, 3 vols., 1815 — 1817 Eng. 

Kilw Hilward’s Ecclesiai^cal Reports (Ireland), 1 voL, 1819 — 1843 Ir. 

Mod. Rep. Modem Reports, 12 vols., 1669 — 1755 Eng. 

Mol. ... Molloy’s Hurt’s, Chancery (Ireland), 3 vols., 1808 — 1831 ... Ir. 

Mont Montagu’s Reports, Bankruptcy 1 voL, 1829-^1832 Eng. 

Mont. A A Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 1838 Eng. 

Mont. &> B Montagu and Bligh’s Reports, Bankruptcy, 1 voL, 1832 — 1833 Eng. 

Mont. Sd Ch Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 Eng. 

Mont. & M MontaguandMacarthur’8Reports,Bankruptcy,lvol.,1826— 1830 Eng. 

Mont. D. & De G. ... Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

1840—1844 Eng. 

Moo. & P. Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 Eng. 

Moo. A; S. Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 Eng. 

Moo. Ind. App. . . . Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836—1872 Eng. 

Moo. P. C. C Moore’s Privy Coimcil Cases, 15 vols., 1836 — 1863 Eng. 

Moo. P. C. C. N. S. ... Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 Eng. 

Mood. & M Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... Eng. 

Mood. & R. Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 Eng. 

Mood. C. C. Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 Eng. 

Moore, C. P. J. B. Moore’s Reports, Ck)mmon Pleas, 12 vols., 1817 — 1827 ... Eng. 

Moore, K. B. Sir P. Moore’s Reports, King’s Bench, foL, 1 vol., 1485 — 1620 Eng. 

Mor. Diet. Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1532—1808 Scot. 

Morr Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 Eng. 

Mos Moseley’s Reports, Chancery, foL, 1 vol., 1726 — 1730 Eng. 

Mun. Rep. Municipal Reports Gan. 

Murd. Epit Murdoch’s Epitome Can. 

Murp. & H Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 1837 ... Eng. 

Murr Murray’s Reports, Jury Court (Scotland), 5 vols., 1816 — 1830 Scot. 

My. & Cr. Mylne and Craig’s Reports, Chancery, 5 vote., 1836 — 1841 ... Eng. 

My. & K. Mylne and Keen’s Reports, Chancery, 3 vote., 1832 — 1835 ... Eng. 

N. (preceded by date) ... Northern Ireland Law Reports, 1926 — (current) [1925] N.) Ir. 

N. A. C. ... ... ... Native Appeal Cases ... ... ... ... ... ... S. Af. 

N. A S Nichols and Stop’s Reports (Tasmania) Tasmania 

N. B, Dig. New Brunswick Digest (Stevens) (’an. 

N. B. Eq. Rep New Brunswick Equity Reports Can. 

N. B. R. New Brunswick Reports Can. 

N. B. R. (All.) ... ... New Brunswick Reports (Allen) ... ... ... ... ... Can. 

N. B. R. (Ber.) New Brunswick Reports (Berton) Can. 

N. B. R. (Carl.) ... New Brunswick Reports (Carleton) ('an 

N. B. R. (Chip.) ... New Brunswick Reports (Chipman) (^an 

N. B. R. (Han.) ... New Brunswick Reports (llannay) Cyan. 

N. B. R. (Kerr) ... New Brunswick Reports (Kerr) Can. 

N. B. R. (P. & B.) ... New Brunswick Reports (Pugsley and Burbidge) (Jan. 

N. B. R. (P. & T.) ... New Brunswick Reports (Pugsley and Trueman) (Jan 

N. B. R. (Pug.) ... New Brunswick Reports (Pugsley) Can. 

N. B. R. (Tru.) ... New Brunswick Reports (Trueman) C’an 

N. L. R Natal Law Reports 8 . Af. 

N- P. D South African Law Reports, Natal Provincial Division ... 8 . Af. 

N. S. R Nova Scotia Reports CJan« 

N. S. R. (Coch.) ... Nova Scotia Reports (CJochran) CJan. 

N. S. R. (G. & O.) ... Nova Scotia Reports (Geldert and Oxley) ... Can 

N. S. R. (G. & R.) ... Nova Scotia Reports (Geldert and Bussell) Can« 

N. S. R. (James) ... Nova Scotia Reports (James) ... ... ... ... ... Can* 

N. 8 . R. (Old.) Nova Scotia Reports (Oldrights) Can. 

N. S. R. (R. & C.) ... Nova Scotia Reports (Russell and Chesley) CJan. 

N. 8 . R. (R. & G.) ... Nova Scotia Reports (Russell and Geldert) (^an. 

N. 8 . R. (Thom.) ... Nova Scotia Reports (Thomson) Can* 

N. 8 . W. Adm. or Ad. ... New South Wales Reports, Admiralty Aus. 

N. 8. W. B New South Wales Reports, Bankruptcy Aus. 

N. 8 . W. Bkpty. Cas. ... New South Wales Bankruptcy Cteses Aus. 

N. 8 . W. Eq New South Wales Reports, Equity Aus. 

N. 8 . W. Ind. Arbtn. Cas. New South Wales Industrial Arbitration Cases Aus. 

N. 8. W. L. R New South Wales Law Reports Aus. 

N. 8 . W. Land App. CJts. New South Wales Land Appeal Courts Aus. 

N. 8 . W. 8 . C. R. (Eq.) New South Wales Supreme Court Reports (Equity) Aus. 

N. 8. W. 8. C. R. (L.) ... New South Wales Supreme Court Reports (Law) Aus. 

N. 8. W. 8. C. R. N. S. New South Wales Supreme Court Reports, New Series ... Aus. 

N. 8, W. W. N. ... New South Wales Weekly Notes Aus. 

N. W North-Western Provinces High Court Reports Ind. 

N. W. T. R North-West Territories Reports Can. 

N. Z. Jur. New Zealand Jurist • •• ••• ••• ••• ••• ••• N.Z. 

N. Z. Jur. Mining Law New Zealand Jurist Mining Law ... ... ... ... ... N.Z. 
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N, Z. L. R. C. a. 
Nel8« 

Nev. A M. K. B. 
Kev« & M. M. C. 
Nev. A P. K. B. 
Nev. A P. M. 0. 
New Mag. Caa. 

New Pract. Caa. 
New Rep. 

New Seas. Cas. ... 

Nfld. L. R. 

Nolan 

Notes of Cases ... 

Noy 

O. B. & P. 

O. B. 8. P. 

O. Bridg. 

O. F. 8. 

O. L. R. 

O’M. & n. 

O. P. D. 

O. R 

O. R 

O. R. C 

O. 8 

O. W. N. 

O. W. R. 

Old 

Ont. Dig. 

Owen 


P. (preceded by date) 

P. & B 

P. & T 

P. Cas 


P. D. 


P. E. I. ... 
P. R. ... 
P. Wins. 


Palm. 

Park 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 

Peck 

Pelham 

Per. & Dav. 

Per. & Kn. 

Per. C. 8. 

Per. P 

Ph 

Phil. El. Cas. ... 

Phillim 

Phillim. Eccl. Jud. 

Phip 

Pig. A R. 

Pitc 

Plowd 

Poll 

Poph 

Pow. R. A D. ... 


New Zealand Jurist, New Series ... •• — ••• 

New Zealand Law Reports, 1883 — (current) ... ••• ••• 

New Zealand Law Reports, Court of Appeal, 6 vols., 1883 — 1887 
Nel^n’s Reports, Chancery, Ijvol., 1^6—1693 
Nevile and Manning’s Rer 


Nevile and Manning’s ] 


orts, King’s Bench, 6 vols., 1832 — 1836 

^ gistrates" Cases, 3 vols., 1832 — 1836 

Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 
Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836—1837 
New Magistrates’ Cases (Bittleston, Wise and Parnell), 6 vols., 

1844—1860 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 

New Reports, 0 vols., 1802 — 1806 

New 8essions Magistrates’ Cases (Carrow, Hamerton, Allen, 

etc.), 4 vols., 1844 — 1851 

Newfoundland Reports ... ... ... 

Nolan’s Magistrates’ Cases, 1 vol., 1701 — 1793 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vois., 

1841—1860 

Noy’s Reports, King’s Bench, fol., 1 vol., 1658 — 1049 


M. Z. 

N. Z. 
N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Nfld. 

Eng. 


Eng, 

Eng. 


Ollivier Bell and Fitzgerald’s Reports 

Old Bailey Session Papers 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1000 — 
1060 


Reports of the High Court of the Orange Free State, 1879 — 1883 
Ontario Law Reports 

O’Malley and Hardcastle’s Election Cases, 1809 — (current) ... 
South African Ijaw Rcports,Orange Free State Provincial Division 

Ontario Reports 

Oflicial Reports of the South African Republic, 1894 — 1899 ... 
Reports of the High Court of the Orange River Colony 

Upper Canada Queen’s Bench, Old Series 

Ontario Weekly Notes 
Ontai’io Weekly Reporter ... 

Nova Scotia Reports (Oldrights) ... ... 

Digest of Ontario Case Law, 4 vols., 1823 — 1900 

Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 
1657—1614 


N.Z. 

Eng. 


Eng. 
S. Af. 
Can. 


Eng. 
S. Af. 


Can. 
S. Af. 


S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 


Eng. 


Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (c.flr., [1893] P.) 

New Brunswick Repoi*ts (Pugsley and Burbidge) 

New Brunswick l^w Ri^rts (Pugsley and Trueman) 

I*rize Cases Heard and Decided in the Prize Court During the 

Great War, 3 vols., 1914—1922 

Law Reports, Probate, Divorce, and Admiralty Division, 15 

vols., 1875—1890 

Prince Edward Island Reports 

Ontario Practice 

PeeKJ Williams* Reports, Chancery and King’s Bench, 3 vols., 

1095—1735 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1019 — 1629 
Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1707 ; App. 

1078—1717 

Paton’s Scotch Appeals, House of Lords, 0 vols., 1720 — 1822 
Paterson’s Scotch Appeals, House of LoMs, 2 vols., 1851 — 1873 

Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 

Peckwell’s Election Cases, 2 vols., 1803 — 1806 ... 

Pelham (S. A.) Reports 

Perry and Davison's Reports, Queen’s Bench, 4 vols., 1838 — 1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 

Perrault’s Counseil Superieur ... ... 

Perrault’s Pr4vost4 de Quebec, 1720 — 1760 

Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 

Philipps’ Election Cases, 1 vol., 1780 

J. Phillimore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1807 — 1875 

Phipson’s Digest of Natal Reports, 1858 — 1859 

Pigott and Rodwell’s Registration Cases, 1 vol., 1843 — 1845 ... 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 1024 

Plowden’s Reports, fol., 2 vols., 1560 — 1680, and Plowden’s 

Queries, Vol. I 

Pollexfen’s Reports, King’s Bench, foL, 1 vol., 1670 — 1082 ... 
Popham’s Reports, King’s Bench, fol., 1 vol., 1691 — 1627 ... 

Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848 — 1866 


Eng. 

Can. 

Can. 

Eng. & Col. 

Eng. 

Can. 

Can. 


Eng. 

Eng. 


Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Aus. 


Eng. 

Eng. 

Can. 


Can. 
Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 
Eng. 
Scot. 


Eng. 

Eng. 

Eng. 

Eng. 
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Pratt’s Supplement to Bott’s Poor Laws, 1833 
Precedents m Chancery, fol., 1 vol., 1689 — 1722 
Price’s Reports, Exchec^uer, 13 vols., 1814 — 1824 
Price’s Mining Commissioners’ Cases 

New Brunswick Reports (Pugsley) 

Pykes’ Lower Canada Reports 


Q. B. 


Q. B. (preceded by date) 

Q. B. D. 

Q* J» P» »•» ••• ••• 

Q. L. J 

Q. L. R 

Q. L. R. (Beor) 

Q. P* R. ••• *«• ••• 

Q. R. (Vol.) K. B. or Q. B. 

Q. R. (Vol.) S. C. 

Q. S. C. R 

Q. S. R 

Q. W. N. 


Queen’s Bench Reports (Adolphus and Ellis, New Series), 

18 vols., 1841—1852 

Law Reports, Queen’s Bench Division, 1891 — 1901 (c.e., [1891] 

1Q.B.) 

Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... 

Queensland Justice of Peace Reports 

Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... 

Quebec Law Reports 

Queensland Law Reports by Beor, 1876 — 1878 

Quebec Practice Reports 

Rapports Judiciaries de Quebec, Cour du Banc du Roi, 1892 — 
(current) ... 

Rapports Judiciaires de Quebec, Cour Sup^rieure, 1892-* 
(current) ... 

Queensland Supreme Court Reports, 5 vols., 1860 — 1881 

Queensland State Reports. 0 vols., 1902 — 1906... 

Weekly Notes, Queensland 
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Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Aus. 

Aus. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Aus. 

Aus. 

Aus. 


R. 

R. 


E. (Ct. of Sess.)... 

R. A. C 

R. A C 

R. A G 

R. C 

R. de J. ... 

R. de L 

R. E. I) 

R. E. D 

R. J. It. Q. 

R. L. N. 8. 

R. L. O. S. 

R. P. C 

R. R 

Hast 

Rayn. 

Real Prop. Cas. 
Rep. Ch. 

Rep. in C. of A.... 
Res. A Eq. Jud. 
Reserv. Cas. 

Rick. AM. 

Rick. A S. 

Ridg. L. A S. ... 

Ridg. Pari. Rep. 

Ridg. temp, H. ... 

Ritch. Eq. Rep. 
Rob. Ecci. 

Rob. L. A W. ... 

Robert. App. 
Robin. Api). 

Roll. Abr. 

Roll. Rep. 

Rom 

Roscoe’s B. C. ... 

Rose 

Ross, L. C. 

Rowe 

Rul. Cas. 

Russ. 

Russ. A M. 


The Reports, 15 vols., 1893 — 1895 

Roscoe’s Reports of the Supreme Court of the Cape of Good 

Hope, 1861—1867, 1871—1872, 1877—1878 

Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., 

1873—1898 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell A Cheslcy) 

Nova Scotia Reports ( Russell and Oeldert ) 

La Revue Critique de L<^gislation et de Jurisprudence de Canada 
Revue de Jurisprudence ... 

Revue de Legislation et de Jurisprudence?, 3 vols., 1845 — 1848 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (Russell) 

Quebec Revised Reports ... 

Revue T^^gale, New Series, 1895 — (current) 

Revue Legale, Old Series, 21 vols., 1869 — 1892... 

Reports of Patent Cases, 1884 — (current) 

Revised Reports 
Rastell’s Entries 

Raynor’s Tithe Cases, 3 vols., 1575 — 1782 
Real Property Cases, 2 vols., 1843 — 1847 
Reports in Chancery, fol., 3 vols., 1615 — 1710 ... 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments 

Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 

1894 

Ridgeway, Lapp, and Schoales’ Reports (Ireland), 1 vol., 1793 — 

1795 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 

1796 

Ridgeway’s Reports temp, Hardwicke, 1 vol.. King’s Bench, 

1733—1736 ; Chancery, 1744—1746 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Leeming, and Wallis’ New County Court Cases, 1 vol., 

1849—1851 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
RoUe’s Abridgment of the Common Law, k>l., 2 vols. ... 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1625 
Romilly’s Notes of Cases in Equity, 1 part, 1772 — 1787 

Roscoe, Digest of Building Cases 

Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 

Ross’s leading Cases in Commercial Law (England and Scot- 
land), 3 vols. 

Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 ... 

Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 5 vols., 1824 — 1829 

Bussell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 


Eng. 


S. Af. 


Scot. 

Can. 

C’an. 

Can. 

Can. 

Can. 

Can. 

Auh. 

C'an. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

Auh. 

Ir. 

Eng. 

Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Eng. 


Eng. 


Scot. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Bum. 4k By. •• 

Bui. £. R 

By. Can. Caa. 

By. & Can. Tr. Caa. .. 

By. & M 

Byde & K. Bat. App. .. 

BydOf Bat. App. ..< 

S. ... •. 

S. A. L. J 

S. A. L. B. .. 

S. A. L. R 

S. A. R 

S. A. S. R. ••• ... 

S. C. ... ... ..I 

S. 0. (preceded by date) 
S. O. (H. L.) (preceded 
by date) 

S. C. (J.) (preceded by 
date) 

B. O. R. ... 

B. L. T. ... 

B. Q. R. ... 

8. R. 

8. R. C. ... 

8. R. N. 8. W. 

8. B. Q. ... 

8. V. A. R. 

S.W. A. ... 

Saint 
Balk. 

Baak. L. R. 

Sau. Sn Sc. 

Baund. ... 

Baund. & A. 

Baund. & B. 

Baund. & C. 

Baund. & M. 


Bav 

Bay 

8c. Jur 

8c. L. H. 

Sc. R. R. 

Sch. & Lcf. 

Scott 

Scott, N. R. 

Sea. &> Sm. 

Bel. Caa. Ch. .. 

Belwyn’s N. P. .. 
Boss. OoH. K. B. 
Sett. & Rem. 

Sh. (Ct. of Scss.) 

Bh. & Mad. 

Sh. Dig 

Bh. Just. 

Sh. Sc. App. 

Sh. TelndCt. .. 
Shop. Touch. 

Show 

Show. Pari. Cos. 
Sid* 


Bussell and Byan’s Ckown Gases Ressnred, 1 vol., 1800—1823 
Bussell's Blectioii Reports ... ... ... ••• ••• ••• 

Railway and Canal Ca6es» 7 ▼ols., 1885—1864 ... 

Railway and Omial Traffic Oases, 1865— (current) ... ... 

Ryan and Moody's B^rts, Nisi Prius, 1 tol., 1823 — 1820 ... 
Byde and Konstam’s mports of Bating Appeals, 1 vol., 1894 — 
1904 •*. ... ... ... ... ••• ••• ••• 

Byde'i Bating Appeals* 8 toIs., 1871 — 1898 ... 

Searle’s Reports of the Suprrane Court of the Cape of Gk>od Hope 

South African Law Journal 

South Australian Law Reports ••• ... 

South African Law Reports 

Reports of the High Court of the South African Republic, 1881 
—1892 

South Australian State B^porim, since 1921 (e.g., [1921] 
S. A. S« B.) ••• ••• ... ... ... ... ... 

Reports of the Supreme Court of the Cape of Good Hope from 
1880 ... ... ... ... ... ... ... ... 
Court of Session Cases (Scotland), since 1906 (s.p., [1906] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 

(C.C., [1906] S. C. (H. L.)) 

Court of Justiciary Cases (S^tland), since 1906 (e.^., [1906] S. 0. 

(J.)) 

Canada, Supreme Court Reports 

Scots Law Times, 1893 (current) 

Queensland State Reports 

Reports of the High Court of Southern Rhodesia 

Stuart’s Lower Canada Reports 

New South Wales, State Reports 

Queensland Ropo^, Supreme Court 

Stuart’s Vice-Admiralty Beporta ... 

South- West Africa Law Reports 

Saint’s Digest of Registration Cases, 1843 — 1900, 1 vol. 

Salkold’s Reports, King’s Bench, 3 vols., 1689 — 1712 

Saskatchewan Law Reports 

Sausee and Scully’s Reports, Bolls Court (Ireland), 1 vol., 1837 

— 1840 

Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1072 
Saunders and Austin’s Locus Standi BeporU, 2 vols., 1895 — 1004 
Saunders and Bidder’s Locus Standi Reports, 1905 — (current) 
Saunders and Colo’s Reports, Bail Court, 2 vols., 1846 — 1848 ... 
Saunders and Macrae’s Coimty Courts and Insolvency Cases 
(County Courts Coses and Appeals, Vols. II. and 111.), 2 vols., 

1852—1868 

Savilo’s Reports, Coxnmon Pleas, foL, 1 vol., 1680 — 1591 
Bayer’s Reports, King’s Bench, fol., 1 vol., 1751 — 1750 

Scottish Jurist, 40 vols., 1829--1873 

Hoottish Law Reporter, 1866 — 1024 

Scots Revised Reports 

Schoales and Lerroy’s Reports, Chancery (Ireland), 2 vols., 

1802—1806 

Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 

Scott’s New Reports, Common Pleas, 8 vols,, 1840 — 1845 
Beanie and Smith’s Reports, Probate and Divorce, 1 vol., 1850 — 

1800 

Select Cases in Chancery, fol., 1 vol., 1685—1098 (Pt. HI. of 

Oas. in Ch.) 

Solwyn’s Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements A Removals, 

1 vol., 1710—1742 

Shaw, Court of Session Cases (Scotland), Ist series, 16 vols., 

1821—1838 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 

1886—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 

Jjamond, 3 vols., 1726 — 1868 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 

Sheppard’s Touciistone of Common Assurances 

Shower’s Reports, King’s Bench, 2 vols., 1678 — 1695 

Shower’s Cases in Parlieunent, fol., 1 vol., 1694—1609 

Siderfln’s Reports, King’s Bench, Common Pleas and Exchequer, 
fol., 2 vols., 1667 — 1670 


Bug. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

S. Af. 
S. Af. 

Aua 
S. Af. 


S. Af. 


Aus. 


S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
S.-W. Af. 
Eng. 
Eng. 
Can. 


Ir. 

Bng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 
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Sim« Of Simcm’ Beports, CtAncery, 17 Tola*, 18267->1S52 

Sim. & St Simons and Stuart’s Beports, Ohanesry, 2 vols., 1822^1826... 

Sim. N. S. Simons’ Beports, Chancery, New Series, 2 Tola., 1850—1852 ... 

Skin Skinner’s I&^rts, King’s Bench, foL, 1 vol., 1681 — 1697 

Sm. & Bat Smith and Batty’s Beports, King’s Bench (Ireland), 1 vol., 

1824--1825 ... ... _ ... ... ... ..! 

Sm. & G. Smale and Giffard’s Beports, Chancery, 3 vols., 1852 — 1857 ... 

Smith, K. B J. P. Smith’s Beports, King’s Bench, 3 vols., 1803 — 1806 

Smith, L. C Smith’s Leading Cases, 2 vols 

Smith, Beg. Cas. ... 0. L. Smith’s Begistration Cases, 1896 — (current) 

Smythe Smythe’s Beports, Common Pleas (Ireland), 1 vol., 1839 — 1840 

Sol. Jo Solicitors* Journal, 1856— •(current) 

Spence Spence’s Equitable Jurisdiction of the Court of Chancery 

Spinks Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 


Sm. & G. 

Smith, K. B 

Smith, L. C 

Smith, Beg. Cas. 

Smythe 

Sol. Jo 

Spence 

Spinks 

St. B. Qd. (preceded by 

date) 

Stair Bep. 

Stark 

State Tr. 

State Tr. N. S. 

Stewart 

Stockton 

Story 

Stra 

Stu. M. & P 

Stuart 

Stuart, Adm 

Stuart, Adm. N. S. ... 

Stuart, K. B 

Sty. 

Sw. 

Sw. & Tr. 


T. &M. 
T. H. 


T. L. B 

T. P 

T. P. D 

T. Baym. 

T. S 

Taml 

Tas. L. B. 

Taimt. ... 

Tax Cas. 

Tay 

Temp, Wood 
Term Bep. 

Terr. L. B. 

Thom 

Toth 

Town St. Tr. 

Trem. P. C. 

Trist. 

Tru 

Tudor, L. C. Mere. Law 
Tudor, L. C. Beal Prop 
Turn. B. 

Tyr. 

Tyr. & Gr. 

U* C. Jur. 

0. 0. li. J. N. & 


Queensland State Beports, since 1902 (e.p., [1902] St. B. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1661—1681 

Starkie’s Beports, Nisi Prius, 3 vols., 1814 — 1823 

State Trials, 34 vols., 1163 — 1820 

State Trials, New Series, 8 vols., 1820 — 1868 

Stewart’s Nova Scotia Admiralty Beports, 1803 — 1813 

Stockton’s Vice-Admiralty Beport and Digest 

Story’s Commentaries on Equity Jurisprudence 

Strange’s Beports, 2 vols., 1716—1747 

Stuart, Milne, and Peddie’a Beports (Scotland), 2 vols., 1851— 

1853 

Sessions Cases (Stuart) 

Stuart’s Vice-Admiralty (Lower Canada) Cases, 1836 — 1856 ... 
Stuart’s Vice-Admiralty (Lower Canada) Cases, 2nd series, 1859 

—1874 

Stuart’s Beports of Cases in King’s Bench, etc. (Lower Canada), 

1810—1835 

Style’s Beports, King’s Bench, fol., 1 vol., 1646—1656 

Swabey’s Beport, Admiralty, 1 vol., 1865—1869 

Swabey and Tristram’s Beports, Probate and Divorce, 4 vols., 

1858—1805 

Swariston’s Beports, Chancery, 3 vols., 1818—1821 

Swinton’s Justloia^ Beports (Scotland), 2 vols., 1835—1841... 
Syme’s Justiciary Beports (Scotland), 1 vol., 1826—1829 

Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 
Beports of the Witwatersrand Bigh Court (Transvaal Colony), 

1902—1909 

Sir T. Jones’s Beports, King’s Bench and Common Pleas, fol., 

1 vol., 1667—1685 

Beports of the Witwatersrand High Court (Transvaal Colony), 

1910— (current) 

The Times Law Beports, 1884— (current) 

Beports of the Supreme Court of the Transvaal, 1910 — (current) 
South African Law Beports, Transvaal Provincial Division ... 
Sir T. Baymond’s Beports, King’s Bench, fol., 1 vol., 1660 — 

1683 

Beports of the Supreme Court of the Transvaal, 1902 — 1909... 

Tamlyn’s Beports, Bolls Cburt, 1 vd., 1829 — 1830 

Tasmanian Law Beports 

Taunton’s Beports, Common Fleas, 8 vols., 1807 — 1810 

Tax Cases, 1876— (current) 

Taylor’s King’s Bench Berorts 

Manitoba Beports Ump, Wood 

Term Beports (Durnford and Bast), fol., S vela., 1785 — 1800... 

Territory Law Beports 

Nova Scotia Beports (Thomson) 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 

Townsend, Modem State Trials 

Tremaine Pleas of the Crown, 1 vol., 1667 

Tristram’s Conabstory Judgments, 1 vol., 1872 — 1890 

New Brunswick Beports (T^man) 

Tudor’s Leading Cases on Mercantile and Maritime Law 

Tudor’s Leading Chses on BeaJ Property 

Turner and Bussell’s Beports, Chancery, 1 vol., 1822 — 1825 ... 

Tyzwhitt’s Reports, Exchequer, 5 vote., 1839—1835 

Tyxwhitt and Gian^r’s Beporte, Exchequer, 1 vol., 1835 — 1836 

Upper Canada Jurist 

Canada Law Journal, New Series, 1865 — (current) 
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V. C. L. J. O. S. ... Oaiuida Law Jotmaal. Old Series, 10 vote., 1865—1864 ... ^ 

U. C. B ... Upper Canada Reports, Queen’s Bench 

Udal Ffif Law Reports (Udai) 


V. L. B. Victorian Law Reports Aus. 

V. Be ... Victorian Beporte 

V, R. (Adm.) Victorian Reports (Admiralty) 
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99 

Rural Sanitary Authority. 

B* O* • • 




Revised Statutes of CanMa. 

B* S* O* • • 




Buies of the Supreme Court, 1883. 

Befd. 




Referred. 

Begn. of Trade Mk. 
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99 
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99 
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U. S. A. 
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United States of America. 
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99 
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• 
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• 

• 
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MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


Thb different expressions used to describe the effect of the annotatincr cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 

Referred to,” which come at the end of the group and are arrangred inter ae in clirono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed hy cases 
classified as ” Mentioned ” arranged chronologically inter ae. The terms used in classi- 
fying the annotating cases are as follows : — 

” Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enimeiated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

” Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ” (Expld.). — This expression is used where the earlier case is npt necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

Extended ” (Extd.). — Compare “ Applied,” aupra . 

“ Followed ” (Folld.). — ^This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

Not Followed ” (N.F.). — Compare ” Followed,” aupra, to which it is the adverse. 

” Overruled ” (Overd.). — This expression is used whore the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

•• Referred ” (Refd.). — ^This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

** Mentioned ” (Mentd.). — ^This expression is used only where none of the foregoing terms 
apply. In other words, it Is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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I^OTB . — This title deals only with the general principles of the law of misrepresentation <£: fraud ; for 
particular cases reference must be made to particular titles passim* 


Part I. — Representations Generally. 


Sect. 1.— IN GENERAL. 

1. Representation defined.] — (1) A representa- 
tion is a statement or assertion, made by one 
party to the other, before or at the time of a 
contract, of some matter or circumstance relating 
to it. 

(2) Although a representation is sometimes con- 
tained in the written instrument, it is not an in- 
tegral part of the contract ; &, consequently the 
contract is not broken though the representation 
proves to be untrue ; nor, with the exception of 
the case of policies of insurance, at all events 
marine policies, which stand on a peculiar 
anomalous footing, is such untruth any cause of 
action, nor has it any efficacy whatever, unless 
the representation was made fraudulently, either 
by reason of its being made with a knowledge of 
its untruth, or by reason of its being made dis- 
honestly with a reckless ignorance whether it was 
true or untrue. 

(3) Whether a descriptive statement in a written 
instrument is a mere representation or a sub- 
stantive part of the contract is a question of 
construction which the ct., & not the jury, must 
determine. 

(4) With respect to statements in a contract 
descriptive of the subject-matter of it, or of some 
material incident thereof, the true doctrine is 
that, generally speaking, if the descriptive state- 
ment was intended to be a substantive part of the 
contract, it is to be regarded as a warranty, that 
is to say, a condition on the failure or non-perform- 
ance of which the other party may, if he is so 
minded, repudiate the contract in toto, & so be 
relieved from performing his part of it, provided it 
has not been partially executed in his favour. If, 
indeed, he has received the whole or any sub- 
stantial part of the consideration for the promise 
on his part, the warranty loses the character of a 
condition, or, to speak perhaps more properly, 
ceases to be available as a condition, & becomes 
a warranty in the narrower sense of the word — viz., 


OentraUv, Reid. Lodwick v* Perth (1884), 1 T. L. R. 76. 

Mentd. Carr v. Montefiore (1864), 5 B. & S. 408 ; Malian 

V. Radlofl (1864), 17 G. B. N. 8. 689 ; Hoilbutt v. Hioksou 

(1872), L. R. 7 C. P. 438 ; Bettlnl v. Gye (1875), 24 W. R. 

661 ; Oppenhoim v, Fraeer U876), 34 L. T. 624 ; The 

ReBolven (1892), 9 T. L. R. 75 ; Bentsen v* Taylor (2), 

1 1893 j 2 Q. B. 274 ; Vergottia v. Ford (1918), 34 T. L. R. 

233 ; Aron (Incorporated) v. Comptoir Wegimont, [1921] 

3 K. B. 436 ; British American Continental Bank v, 

British Bank for Foreign Trade, [1926] 1 K. B. 328. 

2. Must be of fact present & existing.] — 

Ordinarily fraud lies in the wilful misrepresenta- 
tion of any material matter of fact present & 
existing ; not in a promise, the breach of which is 
something future. It is not enough even that 
there has been fraud, unless the party upon whom 
it was practised was deceived by it into making 
the contract (Crompton, J.). — Cavaleiro v* 
Puget (1865), 4 F. & P. 637. 

Whether Intention of representor a fact.] — 

See Sect. 2, post, 

Mere promise distinguished .] — See Sect. 

2, sub-sect. 3, post. 

3. Must be clear — & not ambiguous.] — A 
representation on the faith of which others have 
acted must be clear & unambiguous to fix the 
party making it with liability upon it. — Re 
Universal Banking Co., Bartlett’s Case (1868), 
19L. T. 628; 17 W. R. 131. 

4. Question for judge — Whether written state- 
ment amounts to representation — Or substan- 
tive part of contract.] — Bern v. Burness, No. 1, 
ante. 

5 . As being statement of fact or 

mere expectation.] — B ellajrs v. Tucker, No. 431, 
post. 

6. Not an integral part of contract — Though 
sometimes part of written instrument.] — Behn v. 
Burness, No. 1, ante. 

7. Representation proving untrue — Not a breach 
of contract.] — Behn v. Burness, No. 1, ante. 

Representation also amounting to contract.] — 
See No. 179, post. 


a stipulation by way of agreement, for the breach 
of which a compensation must be sought in 
damat 

(6) The representation was made fraudulently, 
either by reason of its being made with a know- 
ledge of its untruth, or by reason of its being 
made dishonestly, with a reckless ignorance 
whether it was true or untrue (Williams, J.). — 
Behn v. Burness (1863), 3 B. & S. 751 ; 2 New 
Bep. 184 ; 32 L. J. Q. B. 204 ; 8 L. T. 207 ; 9 
Jur. N. S. 620 ; 11 W. R. 496 ; 1 Mar. L. C. 229 ; 
122 E, R. 281, Ex. Ch. 

Annotationa: — As to (3) Re!d. Re Comptoir Cozxuneroial 
Anvorspis Sc Power, [1920] 1 K. B. 868. As to (4) Consd. 
W^is & Welle v. Pratt Sc Haynes, [1910] 2 K. B. 1003. 
Refd. Neill v. Whitworth (1866), 18 C. B. N. S. 436 ; 
Piist V. Bowie (1866), 6 B. & S. 20 ; MaoAndrew v. 
Chappie (1866), Har. k Ruth. 745 ; Corkling v. Massey 
(1873), L. R. 8 C. P. 326 ; Sheffield Nickel Co. v. Unwin 
(1877), 2 Q. B. D. 214 *, Westaoott v. Hahn. [1918] 1 
K. B. 496 ; Meyriok v. Byson (1926), 41 T. L. R. 368. 


Sect. 2.— STATEMENTS DE FUTURO. 

Sub-sect. 1. — Representor’s Intention. 

A. In General. 

8. Whether amounting to representation of fact.] 

— The subject of the representations was not a 
future project contemplated by a third person. 
If that had been the case. pltf. might have held 
out the expectations with a degree of uncertainty 
as to whether they would be fulfilled. If he had 
said merely that a plan was in contemplation, that 
would not have been an imdertaking to do any- 
thing himself ; it would only be holding out a 
hope as to the future conduct of a third person, 
not under his control ; & it would be the fault of 
the bidder if he relied on so loose &; vague a report. 
But here the representation went to induce a 
belief that the plan was in contemplation by 


PART L SECT. 2, SUB-SECT. l.—A. 

8 1. Wh^her canoutUing to repre^ 
senUUion of /turf.}— In the case of a oon- 
traot entered into on the faith of a 


representation a statement of Intention 
may be a statement of fact . — Re New 
Brighton Rborbatiok Ground Co., 
Ltd. (1889), 10 N. S. W. Bq. 66. 


— AUS. 

a. RepreaenioMon as to future 
event .] — In an aotlon of deceit it is not 
sufficient for pltf. to alleffe a mis- 
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himself ; we must take it as a statement of what 
he intended to do himself (Plumer, M.B.)* — 
Beaumont v. Dukes (1822), Jac. 422 ; 37 B. B. 


910. 

9 , — There is no misrepresentation of 

any existing fact, but only an intention at the 
time of the contract to depart from it, which 
intention is not alleged to have been carried into 
effect. That does not vitiate the contract (Parke, 
B.). — Hemingway v. Hamilton (1838), 4 M. & W. 
115 ; 160 B. B. 1366. 

10, .] — Gerhard v. Bates, No. 664, post. 

11 , ,] — ( 1 ) Where a person possesses a 

legal right, a ct. of equity will not interfere to 
restrain him from enforcing it, though, between 
the time of its creation & that of his attempt to 
enforce it, he has made representations of his 
intention to abandon it. Nor will equity interfere 
even though the parties to whom these repre- 
sentations were made have acted on them, & have 
in full belief in them, entered into irrevocable 
engagements. To raise an equity in such a case ; 
there must be a misrepresentation of existing 
facts, & not of mere intention. 

(2) A., holding a bond of B. often told B. & 
others that he. A., would never enforce it against 
B. ; but, on being asked to give it up, said, “ I 
will not give it up, for I will be trusted ** ; & B. 
married on the faith of the bond never being 
enforced against him : — Held : this was a repre- 
sentation, not of a fact, but merely of an intention, 
& so not binding upon A. — Jorden v. Money 
(1854), 5 H. L. Cas. 185 ; 23 L. J. Ch. 805 ; 24 
L. T. O. 8. 160 ; 10 B. B. 868, H. L. ; revsg. S. C. 
svh nom. Money v. Jorden (1862), 2 De G. M. & G. 
318, L. JJ. 


Annotations: — As to (1) Apld. Hutton v. liossiter (^1856). 
7 De G. M. & G. 0. Distd. Plggott v. Stratton (1859), 1 
De G. F. & J. 33, Consd. Lolfus v. Maw (1862). 3 Giff. 
592. Apprvd. Citlsens* Bank of Loulfliana v. l^pst 
National Sanir of New Orleans (1873), L. R. 6 H. L. 862. 
Apld. Balkls Consolidated Co. v. Tomldnson, [1893] A. O. 
396. Apprvd. Chadwick v. Manning. [1896] A. C. 231. 
l^fd. wnitmore v. Mackeson (1852), 16 Beav. 126 ; 
Bushby v. Ellis (1853), 17 Beav. 279 ; Pulsfordy. Richards 
(1853), 17 Beav. 87; Stone v, Godfrey (1864), 5 De 
G. M. & G. 76 ; Warden v, Jones (1867), 23 Beav. 487 ; 
Monypenny v. Monypenny (1868), 4 K. & J.. 174 ; Smith 
V. Kay (1859), 7 H. L. Cas. 760 ; Goldicutt e, Townsend 
(I860), 28 Beav. 445 ; Stephens v. Venables (No. 2) (1862), 
31 Beav. 124 ; M* Aside ». McCay (1868), 16 W. R. 1187 ; 
Williams v, Williams (1868), 37 L. J. Ch. 854 ; Maddison 

V, Alderson (1883), 8 App. Cas. 467 ; 

37 Ch. D. 163 ; Gillman & Spencer v. CJarbutt (1889), 37 

W. R. 437 ; Cave v. Crew (1893), 68 L. T. 254 ; Licenses 
Insce. Corpn. & Guarantee Fund v. Lawson (1896), 1^2 
T. L. R. 501 ; Re Fiokus, Farina v, Fiokus, [19001 1 Ch. 
331; Whitechurch v. (Javanagh, [1902] A. C, 117 ; 
Oresswell v. Jeffreys (1912), 28 T. L. R. 413; Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. 


12. .] — I apprehend that nothing can be 

more certain than this, that the doctrine of equit- 
able estoppel by representation is a wholly different 
thing from contract, or promise, or equitable 
assignment, or anything of that sort. The founda- 
tion of that doctrine, which is a very important 
one, &; certainly not one likely to be departed from, 
is this, that if a man dealing with another for value 
makes statements to him as to existing facts. 


which being stated would affect the contract, & 
without relmnce upon which, or without the state- 
ment of which, the party would not enter into the 
contract, & which being otherwise than as they 
were stated, would leave the situation after the 
contract different from what it would have been if 
the representations had not been made ; then the 


person making those representations shall, so far 
as the powers of a ct of equity, extend, be treated 
as if the representations were true, & sha^ be 
compelled to make them good. But those must 
be representations concerning existing facts (Lord 
Selbornb, C.). — Citizens* Bank op Louisiana 
v. First National Bank op New Orleans (1873), 
L. B. 6 H. L. 352 ; 43 L. J. Ch. 269 ; 22 W. B. 
194, H. L. 

Annotations: — Confd. Mills v. Fox (1887). 37 Ch. D. 163 ; 
Lovett V. Lovett, [1898] 1 Ch. 82. Reid. Williams v, 
Plnolmey (1897), 67 L. J. Oh. 34 ; Coleman v. North 
(1898), 47 W. R. 57 ; Rainford v. Keith & Blackman Co., 
[1905] 1 Ch. 296 ; Gresham Life Assoe. Soo. v, Crowther. 
[1914] 2 Ch. 219 ; Ratner v. London Joint City & Midland 
Bank (1922), 38 T. L. R. 253. Montd. Coxon v, Gorst, 
[1891] 2 Ch. 73. 

18. .] — Mathias v. Yetts, No. 368, post 

14. .] — (1) A misstatement of the inten- 
tion of deft, in doing a particular act may be a 
misstatement of fact & if pltf. was misled by it an 
action of deceit may be founded on it. 

(2) Pltf. says : I had two inducements, one 
my own mistake, the other the false statement of 
defts. The two together induced me to advance 
the money. But in my cminion if the false state- 
ment of fact actually influenced pltf., defts. are 
liable, even though pltf. may have been also 
influenced by other motives (Pry, L.J.). — 
Bdgington V. Fitzmaurice (1885), 29 Ch. D. 
459, 476 ; 65 L. J. Ch. 650 ; 53 L. T. 369, 376 ; 
60 J. P. 62 ; 33 W. B. 911 ; 1 T. L. B. 326, C. A. 
Annotations : — As to (1) Befd. Derry v. Peek (1889), 14 App. 
^ Cas. 337 ; Yorkshire Insoe. v. Craine, [1922] 2 A. C. 
if 541. As to (2) Retd. Re London &. Leeds Bank, Ex p, 
Carling, Carling v. London & Leeds Bank (1887), 56 
L. J. Ch. 321 ; Oliver r. Bank of England, [1902] 1 Ch. 
610. Oenerally. Mentd. Short v, Poole Corpn., [1926] 
Ch. 66. 

15. .] — Angus v. Clifford, No. 488, post. 

16. .] — (1) In an action to enforce a con- 
tract in which deft, sets up the plea that he was 
induced by fraud to enter into the contract, it is 
not necessary for deft, expressly to repudiate the 
contract. 

(2) A prospectus which merely specifles the 
dates of & names of the parties to contracts in 
compliance with the Companies Act, 1867 (c. 131), 
s. 38, does not give notice of circumstances con- 
tained in the contracts, which are material to 
be known &; the omission of which causes the 
prospectus to give a false impression. 

(3) But I must protest against it being supposed 
that in order to prove a case of this character of 
fraud, &; that a certain course of conduct was 
induced by it, a person is bound to be able to 
explain with exact precision what was the mental 
process by which he was induced to act. It is a 
question for the jury. If a man said he was 
induced by such & such an inducement held out 
in the prospectus, I should not think that con- 
clusive. It must be for the jury to say what they 
believed upon the evidence (Lord Halsbury, C.). 

(4) When I look at the language in which this 
prospectus is couched, & see that it speaks of a 
property which requires only the erection of 
machinery to be either at once or shortly in a 
condition to do work so as to obtain all this 
valuable metal from the mine, it seems to me that, 
although it is put in ambidextrous language, it 
means as plainly as can be that this is now the 
condition of the mine, that such & such additions 
to it will enable it shortly to produce all those 


representation by deft, as to something the representation relied upon is form a ground of action, though the 

to take place in the future. — Smtthb partly a statement of existing fact whole value of the statement arose 

e. Mills (1908), 17 Man. L. R. 349. — k partly an expression of future from the promissory part. — Smith v. 

CAN. Intent, k the two are lndliw>lnbl 7 MoEaNm (1881).3N. Z. L. B, C. A. 1. 

b. Mixed fact intention.]— When ta * •‘'wle aUtement, It may 
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Sed* 2 . — StcUemenie de futuro : Svb^sed, 1, -4. J5. ; 

sub-aecta. 2 <fc 3. Sed* 3 ; S vb-aect. lj A.] 
great results, & that that is a representation of an 
actually existing fact. I should quite agree with 
the proposition that the Lord Chancellor of Ireland 
& the Master of the Rolls put forward ; if you are 
looking to the language as only the language of 
hope, expectation, & confident belief, that is one 
thmg ; but it does not seem to have been in the 
ndnds of 'the learned judges that you may use 
language in such a way as, although in the form 
of hope & expectation, it may become a repre- 
sentation as to existing facts ; & if so, & if it is 
brought to your knowledge that these facts are 
false, it is a fraud (Lord Halbbury, C.). 

(5) But the statement of a portion of the truth, 
accompanied by suggestions & inferences which 
would be possible £ credible if it contained the 
whole truth, but becomes neither possible nor 
credible whenever the whole truth is divulged, is, 
to my mind, neither more nor less than a false 
statement (Lord Watson) 

(6) The question to be determined was what 
idea would be conveyed to an ordinary man by a 
perusal of this prospectus, viewing each statement 
contained in it in the light of the other statements 
to be found there (Lord Herschell). — ^Aaron’s 
Reefs v. Twiss, [1896] A. C. 273 ; 65 L. J. P. C, 
54; 74 L. T. 794, H. L. 

Annotations : — As to (1) Conid. First National Reinenrance 
V. Greenfield, [1921] 2 K, B. 260. Refd. Merino e. Mutual 
lieserve Life Insce. (1904), 21 T. L. U. 167 ; United Shoo 
Machinery Co. of Canada v. Brunet, [1909] A. C. 330. 
As to (2) Consd. Be Olympia, [1898] 2 Ch. 153, As to (3) 
Refd. McConnel v. Wright, [1905] 1 Ch. 546 ; Moody u. 
Cox & Hatt, [1917] 2 Ch. 71. As to (4) Consd. Be Pacaya 
Rubber &, Produce Co., Burn’s Appln., [1914] 1 Ch. 542. 
OenerallVt Mentd. Be Dunlop -Truflault Cycle & Tube 
Manufacturing Co., Bx p. Shearman (1800), 66 L. J. Ch. 
25 ; Ladies Dress Assocn. v. Pulbrook (1899), 68 L. J. Q. B. 
871. 

17. .J — (1) With regard to the fourth 

representation, 1 will assume that it may be read 
as a representation of a fact. I have myself 
considerable doubt, whether in the form in which 
it is alleged, being an allegation of an intention & 
not of a fact, it is not giving too benevolent a 
construction to the pleadings so to read it (Lord 
Davey). 

(2) That which is in form a promise may 
be in another aspect a representation (Lord 
Herschell). — Clydesdale Bank v, Paton, 
[1896] A. C. 381 ; 65 L. J. P. C. 73 ; 74 L. T. 738, 
H, L. 

Annotation : — Oenerally, Refd. Banbury v. Bonk of Montreal, 
[1918] A. C. 626. 

.] — See Companies, Vol. IX., pp. 123, 124, 

Nos. 632-635. 

Representation giving rise to estoppel.] — See 
Estoppel, Vol. XXI., pp. 294, 310, Nos. 1044- 
1051, 1136-1138. 

See, alao, Part VII., Sect. 3, post ; Insurance, 
Vol. XXIX., pp. 51, 52, 61-63, 160, 162, 411, 412, 
Nos. 144-151, 207-218, 1164-1178, 3233, 3234. 


B. Particular Jnatancea, 

See particular titles passim. 

To honour cheque.]— Bankers, Vol. III., 
p. 161, No. 239. 

Not to use acceptances to extinguish debt.] — 
See Bankers, Vol. III., p. 164, No. 253. 

Not to enforce bond .] — See No. 11, ante. 

To use money for development of business.] — 
See No. 14, ante. 

To pay legacy.]— iSec No. 499, post 
To release debtor from debt .] — See Contract. 
YpL XII., p. 502, No. 4115. 


To pay on default of another .] — See Guarantee, 
Vol. XXVI., p. 98, Nos. 677, 678. 

I To use power to stop sale under an execution.] — 
See Guarantee, Vol. XXVI., p. 216, No. 1708. 

To relinquish business.]— fifee Infants, Vol, 
XXVIII., p. 221, No. 805. 

To retain part of risk Insured .] — See Insurance, 
Vol. XXIX., pp. 50, 51, No. 141. 

To use house only as residence .] — See Landlord 
& Tenant, Vol. XXX., p. 479, No. 1410. 

To carry on lawful trade .] — See Landlord & 
Tenant, Vol. XXXI., p. 150, No. 2855. 

To execute repairs .] — See Landlord & Tenant, 
Vol. XXXI., p. 348, No. 4900. 

To pay over proceeds of sale .] — See Pawns & 
Pledges. 


Sub-sect. 2. — Intention of Third Party. 

18. Intention to bring action.] — A mere false 
assertion by which another person is misled to his 
injury is no ground of action. But if such false 
asertion is made knowingly & wilfully, & with the 
view to the advantage of the party who makes it, 
in consequence of the person to whom it is made 
believing it, such person acting upon it, & suffering 
damage, may sue in case for false representation. 

Declaration in case stated, that pltf. was a 
dealer in printed silk goods, & had sent deft, 
divers lots of such goods, the last of which con- 
tained handkerchiefs, which had been printed by 
pltf. with a certain ornamental pattern, & that he 
was about to print others in the same manner for 
profit ; all which was known to deft. ; yet deft., 
contriving to defraud pltf., &; to induce him to 
desist from so i^rinting same & deprive him of the 
profits, & to acquire same for his sole use & benefit, 
falsely represented to pltf., of & concerning the 
last lot Sd the handkerchiefs, that in the last lot 
there was a copy of a registered pattern, & that 
the parties intended to proceed against pltf. in 
the most expensive manner, by injunction, 
thereby meaning that the pattern was a copy of a 
pattern registered according to the Statute, 
whereas in fact no such pattern had been regis- 
tered, & no parties did so intend, as deft, well 
knew : — Held : the declaration disclosed a good 
cause of action ; & an innuendo was unnecessary. 

Deft, has no right to say pltf. was wrong in 
giving him credit for the truth of what he said 
(Lord Denman, C.J.). — Barley v. Walford 
(1846), 9 Q. B. 197 ; 15 L. J. Q. B. 369 ; 10 Jur. 
917 ; 115 E. R. 1249 ; eub nom, Bailey v, Wal- 
ford, 7 L. T. O. S. 252. 

Annotations Wren v. Wield (1869), 20 L. T. 1007 ; 

Richardson v. Silvester (1873), L. R. 9 Q. B. 34 ; Low v* 

Bouvorie, [1891] 3 Ch. 82. 


Sub-sect. 3. — ^Mere Promise. 


19. Distinguished from representation.] — Cava- 
leiro V, Puget, No. 2, ante, 

20. .] — It is always necessary to dis- 
tinguish, when an alleged ground of false repre- 
sentation is set up, between a representation of an 
existing fact, which is untrue, & a promise to do 
something in the future, & to consider what the 
bargain is (Mellish, L.J .). — Be Robinson, Ex p. 
Burrell (1876), 1 Ch. D. 637 ; 45 L. J. Bey. 68 ; 
34 L. T. 198 ; 24 W. R. 353, C. A. 


Annotations : — Mentd. Be Kearley & dayton’s Contract 
0878), 7 Ch. D 616 ; Be Simons, Ex p, Allard (1881), 16 
Ch. D. 60S. 
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21. Words in form a mere promise — ^Mayamoun 
to representation.] — Clydesdale Bank v. Paton 
No. 17, ante. 

Statements inducing marriage .] — See Settle 
hents. 

See, also, Contracjt, VoL XII., pp. 53-55, Nos 
299-307. 


Sect. 3.— STATEMENT OF OPINION. 

Sub-sect. 1. — Representor’s Opinion. 

A. Stated as a Fact, 

22. General rule.] — representation of fact 
may be inherent in a statement of opinion ; in any 
case the existence of the opinion in the person 
expressing it is a question of fact. When it is 
sought to rescind a contract on the ground of the 
falseness of a statement of ojpinion by which it 
was induced, it must be inquired what was the 
meaning of the statement made, & whether it was 
true. Relevant to those inquiries are, the material 
facts of the transaction, the knowledge of the 
parties, the words used, & the actual condition of 
the subject-matter. — ^Bisset v. Wilkinson, [1927] 
A. C. 177 ; 96 L. J. P, C. 12 ; 136 L. T. 97 ; 42 
T. L. R. 727. P. C. 

23. Positive statement — Based on Information 
from another.] — (1) In 1843 a grant of an annuity 
was made by the Comrs. for the Reduction of the 
National Debt, under 10 Geo. 4, c. 24, to a life 
assurance co. on the life of C., who was certified 
by the co. to be of the age of sixty-four years. 
After the death of C. in 1869, it was discovered 
that a misrepresentation of his age had been made 
by the co. : — Held : the Comrs. were entitled to 
have the contract declared void ah initio, although 
the misrepresentation was not intentional ; & the 
money paid on both sides was ordered to be repaid 
with simple interest at 4 per cent. 

(2) 10 Geo. 4, c. 24, contained a clause empower- 
ing the Comrs. to rectify any contract in case of 
the discovery of an accidental error : — Held : this 
clause was not compulsory, & the ct. had no 
jurisdiction to interfere with the discretion of the 
Comrs. if they declined to exercise their power of 
rectification, & claimed to have the contract set 
aside. 

(3) If a man makes a statement based upon the 
information which he has received from another, 
& the information is wrong, he is answerable for 
it, but he has his remedy over against the person 
who has deceived him. Here there was positive 
r^resentation ; the contract was based upon it 
(James, L.J.). — ^A.-G. v. Ray (1874), 9 Ch. App. 
397 ; 43 L. JT. Ch. 478 ; 30 L. T. 373 ; 22 W. R. 
498, L. JJ. 

Annotations: — As to (1) Reid. Schofield v. Clough (1913). 

6 B. W. C. C. 67. As to (3) Refd. Dawsons v, Bonnin. 

[1922] 2 A. O. 413. 

24. Recollection faulty.] — (1) When a 

statement or representation has been made in the 
bond fide belief that it is true, & the party who has 
made it afterwards comes to find out that it is 
imtrue, & discovers what he should have said, he 
can no longer honestly keep up that silence on the 
subject after that has come to his knowledge, 
thereby allowing the other party to go on, & still 
more, inducing him to go on, upon a statement 
which was honestly made at the time when it was 
made, but which he has not now retracted when 
he has become aware that it can be no longer 
honestly persevered in (Lord Blackburn). 

(2) If the fact be that he does not recollect, 
then by saying that the fact was so, or by saying 
that the fact was not so, he takes upon hixnself the 


responsibility of a positive statement, upon the 
faith of which he knows that the other man is 
going to deal for valuable consideration (Lord 
Selborne, C.). — ^Brownlie v. Campbell (1880), 
5 App. Cas. 925, H. L. 

Annotations : — As to (1) Re!d. Barrow v. Isaaos, [1891] 1 
6. B. 417 ; Joel v. Law Union & Crown Insoe., [1908] 2 
K. B. 863 : Cantiere Mecoanioo Brindisino v, Janson. 

M S K. B. 452. As to (2) Refd. Nocton v. Ashburton, 
A. C. 932. Oenerally, Retd. Derry v. Peek (1889), 
14 App. Cos. 337. Mentd. Mathias v. Yetts (1882), 46 
L. T. 497 ; Smith v. Chadwick (1882), 20 Ch. D. 27 ; 
Nash V. Wooderson (1884), 52 L. T. 49 ; Cavendish- 
Bentinck V. Fenn (1887), 57 L. T. 773; Soper v. Arnold 
(1887), 37 Ch. D. 96 ; Low tJ. Bouverie, [1891] 3 Ch. 82 ; 
Thisdon w. Tindall (1891), 40 W. R. 141 ; Be Metropolitan 
Coal Consumers* Assoon., Karberg’s Case (1892), 66 
L. T. 700 : Lagunas Nitrate Co. v. Lagunas Syndicate. 
[1899] 2 Ch. 392 ; May v. Platt, [1900] 1 Ch. 616 ; Whit- 
tington V, Seale-Hayne (1900), 82 L. T. 49 ; Debenham 
vTSawbiidge, [1901] 2 Ch. 98 ; Seddon v. North Eastern 
Salt Co., [1905] 1 Ch. 326 ; Pearson v. Dublin Corpn., 
[1907] A. C. 351 ; Hood of Avalon v, Mookinnon, [1909] 
1 Ch. 476 ; Angel v. Jay (1910), 80 L. J. K. B. 458 ; 
Heilbut, Symons v. Buckleton, [1913] A. C. 30 ; Yorke v. 
Yorkshire Insoe., [1918] 1 K. B. 662 ; Holt v. Markham 
(1922), 92 L. J. K. B. 406. 

25. Made recklessly.] — Deft., a profes- 

sional water-finder, undertook for reward to 
indicate a spot upon pltf.’s land where a supply 
of water might be found. He came to pltf.’s land, 
marked out a spot, & stated definitely that water 
would be found there at a particular depth from 
the surface. Pltf., on the faith of this statement, 
bored to a depth exceeding that named by deft., 
but found no water. Pltf. brought an action in the 
county court to recover the expense of boring. 
The county court judge found deft, made the 
statement recklessly, but did not find he made it 
fraudulently ; — Held : the contractual relation 
between the parties imposed upon deft, the duty 
to refrain from making reckless statements ; deft, 
had committed a breach of this duty, & was 
therefore liable in an action for damages. 

Deft., knowing he could not tell at what depth 
water could be fpund, said definitely that it could 
be found at a particular depth, that is, he asserted 
the fact that it would be found & his knowledge 
of the fact, well knowing that he had no such 
knowledge. In that view the county ct. judge 
might have found that the statement was fraudu- 
lent (Channell, j.).— Pritty V. Child (1902), 71 
L. J. K. B. 512 ; 18 T. L. R. 460 ; 46 Sol. Jo. 395, 
D. C. 

26. Expressed as being true from representor's 
knowledge— Not from hearsay.] — To an inquiry 
concerning the credit of another, who was recom- 
mended to deal with pltf., a representation by 
deft, that the party might safely be credited, & 
that he spoke this from his own knowledge, & not 
from hearsay, will not sustain an action on^ the 
case for damages on account of a loss sustained 
by the default of the party, who turned out to be 
a person of no credit ; if it appear that such repre- 
sentation were made by deft, bond fide, & with a 
belief of the truth of it ; for the foundation of the 
action is fraud & deceit in deft. & damage to 
pltf. by means thereof, & taking the assertion of 
knowledge secundum subjectam maieriam, viz. the 
credit of another, it meant no other than a strong 
belief founded on what appeared to deft, to be 
reasonable & certain grounds. 

Deft, affirmed that to be true within his own 
knowledge, which he did not know to be true. 
This is fraudulent (Kenyon, C.J.). — Haycraft 
, Creasy (1801), 2 East, 92 ; 102 E. R. 303. . 
Annotations: — Ck>liid. Nash «. Palmer (1816), 5 

374 ; OoUlns v. Evans (1844), 5 Q. 820 ; Wfide 
Olbson (1848), 1 H. L. Cas. 605 ; Jolifle v. Baker (1883), 
11 Q. B. D. 255 *, Derry e. Peek (1889h 1^ 4**P*JSSf* 5^^* 
R«U. Tapp V. Leo (1803), 3 Bos. & 1?. 367 ; Cllllord o. 
B^ke (1806), 18 Ves. 131 ; Ashlln*t>. WWto (181 
Holt, N. P. 387 ; Ames v. Milfward (1818), 2 Moore, C. P. 
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Sect* 8 . — Statement of opinion: Svb-eecl. A. d: 

B * ; evb^eect. 2. Sects, 4 cfc 5.] 

713 ; K. 17. Harvey (1823), 3 Dow. Sc Ry. H. B. 464 ; 

Adamson i>. Jarvis (1827), 4 Blngr. 66 ; Foster v. Charles 

(1830), 6 Bing. 396; J^reeman v. Baker (1833), 2 Nev. Sc M. 

K.B. 446 : Devaux V. Stelnkeller (1839), 3 Jur. 1053 ; Pontifex 

V. Bignold (1841), 3 Soott, N. R. 390 ; Shrewsbury v. 

Blount (1841), 2 Man. Sc G. 476 ; Taylor v. Ashton (1843), 

11 M. & W. 401 ; Wilson v. Fuller (1843), 3 Q. B. 68 ; 

Childers v. Wooler (1859), 2 E. & F. 287 ; Leddell v. 

MoDougal (1881), 29 W. R. 403. 

27. Statement by party In possession of facts 
Not ejiually known to both sides.] — (1) It is often 
fallaciously assumed that a statement of opinion 
cannot involve the statement of a fact. If the 
facts are not equally known to both sides, then a 
statement of opinion by one who knows the facts 
best, involves very often a statement of a material 
fact, for he impliedly states that he knows facts 
which justify his opinion (Bowen, L.J'.). 

(2) In a case where the facts are equally well 
known to both parties, what one of them says to the 
other is frequently nothing but an expression of 
opinion. The statement of such opinion is in a sense 
a statement of a fact, about the condition of the 
man’s own mind, but only of an irrelevant fact, 
for it is of no consequence what that opinion is 
(Bowen, L.J.). 

(3) It appears to me that it is in every case a ques- 
tion of fact whether a person is induced to buy by 
a particular representation (Bowen, L. J.). — Smith 
V, Land & House Property Corpn. (1884), 28 
Oh. D. 7 ; 61 L. T. 718 ; 49 J. P. 182, C. A. 
AnnotatioTia : — As to (1) Sc (2) Consd. Blsset v. Wilkinson, 

11927] A. C, 177. OeneraUy, Reid. Hughes v, Twisden 

(1886), 55 L. J. Ch. 481. 

See, alaOf Insurance, Vol. XXIX., pp. 161, 162, 
Nos. 1172-1178. 

J?. Stated 08 Opinion. 

28. Does not amount to representation.] — Smith 
V. Price, No. 272, post. 

29. Communication of third party adopted 

— Without addition or exaggeration.] — Beading 
the letter fairly, & supplying all that subse- 
quent evidence enables me to supply, it comes 
to this, that the communications between P., 
K. & others, having given P. certain informa- 
tion, he adopts that information without any sort 
of exaggeration or addition of his own, & puts the 
information into that letter which pltf. says 
induced him to take these shares. If the case 
stood upon that letter alone, in my opinion there 
is nothing from which I can impute to P. any 
intention to deceive (Bacon, V.-C.). — Craig v. 
Phillips (1876), 3 Ch. D. 722 ; 40 L. J. Ch. 49 ; 
36 L. T. 198. 

Annotation : — Consd. Twycross v. Grant (1877), 2 C. P. D. 

460. 

30. Where facts known to both sides.] — 

Smith v. Land & House Property Corpn., No. 
27, ante. 

Exaggeration or puffing.] — See Sect. 8, post. 

Statement as to value.] — See Sect. 7, post. 


Sub-sect. 2. — Opinion of Third Party. 

31. Does not amount to representation.] — An 
insurance on chartered freight “ from Belize to 


Bendezvous Point &; at & from thence, etc.,” was 
effected by pltf. with defts. on reading to them a 
letter from the master of the ship statmg ” Ben- 
dezvous Point is considered by the pilot here a 
good Sc safe anchorage Sc well sheltered. I have 
been out. Sc think it quite safe.” Bendezvous 
Point was a place not known to defts. : — Held : 
the reading of the letter was only a statement of 
opinion, & not such an adoption of its contents as 
to amount to an averment of their truth in fact ; 
Sc consequently, if Bendezvous Point was not a 
good anchorage there was no such misrepresenta- 
tion as to vitiate the policy. — ^Anderson v. 
Pacific Fire & Marine Insurance Co. (1872), 
L. B. 7 C. P. 65 ; 26 L. T. 130 ; 20 W. B. 280 ; 1 
Asp. M. L. C. 220. 

See, also, Nos. 23, 29, ante. 


Sect. 4.— STATEMENT OF LAW. 


32. General rule — Representor not responsible.] 

— Lansdowne V. Lanrdowne (1730), 2 Jac. Sc W. 
App. IV. 205 ; Mos. 364 ; 37 B. B. 605, L. C. 
Annotations : — Expld. Stewart v. Stewart (1839). 6 Cl. &; 
Fin. 911. Reid. Orrell v. Coppock (1856), 20 L. J. Cb. 


33, ,] — agreed to take a lease of 

a house, the lease to contain all usual covenants. 
B. contracted with A. for the assignment of the 
lease, when granted, Sc had a copy of the agreement 
forwarded to him. B. inquired of A. whether the 
lessee would have to do substantial repairs, & A. 
answered that he would not: — Held: this was a 
misrepresentation of a matter of law. Sc not of 
fact ; & A. was not affected by it. — Kendall v. 
Hill (1860), 2 L. T. 717 ; 6 Jur. N. 8. 968. 

34. — If the ground alleged for 

rescinding a contract, executed, to become a share- 
holder in a CO., is a representation that the co. 
had a good title to certain land, whereas it was not 
a good title but a defeasible title, the opinion of the 
ct., that the title was doubtful, is not sufficient 
to warrant the ct. to interfere with regard to such 
a contract (Lord Cranworth). — New Brunswick 
& Canada Bailway Sc Land Co. v. Conybeare 
(1862), 9 H. L. Cas. 711 ; 31 L. J. Ch. 297 ; 6 
L. T. 109 ; 8 Jur. N. 8. 575 ; 10 W. B. 305 ; 11 
E. B. 907, H. L. ; revsg. 8. C. suh nom. Cony- 
beare V. New Brunswick Sc Canada Bailway 
Sc Land Co. (1860), 1 De G. F. & J. 578, L. JJ. 


Annotations : — Reid. Kiech v. Central By. of Venezuela 
(1865), 3 De G. J. Sc Sm. 122 ; Re Leeds Banking Co., 
Ex p, Barrltt (1865), 5 New Hep. 460 ; Western Bank of 
Scotland v. Addie, Addle v. Western Bank of Scotland 
(1867), L. R. 1 Sc. Sc Div. 145; A.-G. v. Ray (1874). 9 
Ch. App. 402, n. ; Re Coal Economising Gas Co., Cover’s 
Case (1875), L. R. 20 Eq. 114 ; Honldsworth v. City of 
Glasgow Bank (1880), 5 App. Cas. 317; McKeown u. 
Boudard Peverll Gear CJo. (1896), 74 L. T. 310. Mentd. 
Hambro v. Bumand, [1903] 2 K. B. 399. 


35. .] — Pltf. alleged, that being 

desirous of advancing money on debentures, he 
applied to a secretary of a railway co. who wrote, 
offering him a bond of the co. for £1,500, Sc stating 
that the co. were not yet in a position to issue 
permanent debentures, but that they expected 


PART I. SECT. 8, SUB-SECT. 1.— B. 

0 . Does not amount to representa- 
tion — Communication of third party 
adopted, ] — ^A vendor of property, 
which he had not seen, made oertain 
inoorreot representations to his pur- 
chaser, who knew that the vendor was 
relying for his knowledge on a report 
as to the property made to him : — 
Heid : stating his information or 


opinion merely as such, he made z 
representation of its oorreotness or < 
anything except that he had sue 
opinion or information. — C romwiu 
V, Mo^is (1916), 32 W. L. R. 28S 
g^W. W. R. 35 ; 23 D. L. R. 888.- 


PART 1. SECT. 4. 

32 i. General rule^Representor not 


responsible .] — Shbt Manibhai Prb- 
MABHAI V. BAI RUPALIBA (1899), 
I. L. R. 24 Bom. 166. — ^DVD. 


d. Exception to rule — Representa^ 
iiona as to construction of contract.}-— 
Habt-Pabr Co. V. Eberub (1910), 13 
W. L. R. 263: 3 Sask. L. R. 34; 
atfd., 15 W. li. A 664.— «AM. 
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to be able to do so in four or five months* time. 
With the letter was sent a prospectusy from which 
^P®^d that the co. was incorporated by Act 
of Parliament, & that three persons named were 
directors. PJtf. advanced the money, & received 
m return a Lloyd’s bond, signed by the secretary. 


with applts. on a life in which he had no insurable 
interest, the insurance, therefore, being void. 
The insurance was effected through an agent of 
applt.’s who represented, without any fraud, to 
resp. that the policy would be valid & effective in 

Ai. • ^ law, & resp. relying upon that representation, 

wn^e^ the co. purported to aclmowledge the effected the policy & paid the premium. Besp. 
aeot, 6D to cc^nant to pay same with interest at subsequently ascertained that the policy was invalid 
0 POT cent. jOie CO. having ceased to pay interest, Sc immediately demanded back the premium: — 
6c bemg m difficulties, pltf. filed a bill against two Held : as the representation, though an innocent 
j three directors. Sc the representatives of the one, was made by a man skilled in insurance matters 
third, praymg that they might be decreed to pay to a person ignorant of the law, the premium 
^e amount advanced by pltf. with interest : — could be recovered back. — ^Bketish Workman’s Sc 
U ela : the prmciple of relief on the ground of 
misrepresentation by third persons did not extend 
to an incorrect statement of a matter of law, & 
demurrer by the representatives of the third 
director allowed. — ^Bashdall v. Ford (1866), 

L. B. 2 Eq. 760 ; 36 L. J. Ch. 769 ; 14 L. T. 790 ; 

14 W. B. 960. 


Apprvd. Beattie v. Ebury (1872), 7 Ch. App. 
London Commercial Bank v. Klteon 
13 Q* B. D. 360. Reid. Weeks v. Propert (1873), 
Hirsohlold v. L. B. & S. C. Ry. (1876), 
L. 1. Mentd. Yorkshire Railway Waggon Co. v. 
Maclure^^& Cornwall Minerals Railway Co. (1881), 45 

36. .] — The rule that an agent who 

induces persons to deal with his principal by means 
of false representations is personally liable to 
make good his representations, does not extend to 
an incorrect statement of a matter of law. — 
Beattie v. Ebury (Lord) (1872), 7 Ch. App. 
777 ; 41 L. J. Ch. 804 ; 27 L. T. 398 ; 20 W. B. 
994, L. JJ. ; on appeal (1874), L. B. 7 H. L. 102, 
B. L. 

Armotaiimis : — Conad. Weeks r. Propcrt (1873), L. R. 8 
O. P. 427 ; West London Coimuercial Bank v. Kitson 
y 884), 13 9. B. D. 360 ; Halbot v. LensJlOOlJ 1 Ch. 344. 


General Assurance Co., Ltd. v. Cunlifpe (1902), 
18 T. L. B. 602, C. A. 

Annotaiions: — Biftd. Harse v. Pearl Life Assoe., [1904] 1 
E. B. 558. Ajtfd. Kettlewell v. Refuge Assoe., [1908] 
1 K. B. 545. Ezpld. Evanson 11. Oooks (1911), 106 
L. T. 264 ; Phillips v. Royal London Mutual Insoe. (1911), 
105 L. T. 136; Hughes v. Liverpool Viotoria Legal 
Friendly Soc., [1916] 2 K. B. 482. Retd. London, Edin- 
burgh &; Glasgow Assoe. v, Partington (1903), 88 L. T. 732. 

41. What amounts to statement of law — 
Lessee’s liability under covenant — For repairs.] — 
Kendall v. Hill, No. 33, ante- 

42. Restraining user.] — Wauton v, 

CoppARD, No. 630, post. 

48. Validity of Lloyd’s bond.]- 


-Bashdall 


Co., [1905] 1 Ch. 296. Mentd. Yorkshire Ilailway Waggon 

Co. V. Maclure Sc Cornwall Minerals Railway Co. (1881), 

45 L. T. 747 ; Robertson v. Harris, [1900] 2 Q. B. 117. 

37. .] — Semble : the ct. will not 

impute fraud where the misrepresentation is one 
of law Sc not of fact. — G reen v. Lyon (1873), 21 
W. B.. 830, L. JJ. 

88. .] — Where there is a representa- 
tion made as to a mere matter of law it is, in 
nineteen cases out of twenty, made by a person 
who does not know the law better than the person 
to whom it is made, Sc at whose risk it is taken Sc 
acted upon. Still I am not prepared to say, Sc 1 
doubt whether, if a man who wilfully misrepre- 
sented the law, would be allowed in equity to 
retain any benefit he got by such representation. 
... In the present case it is not a representation of 
a matter of law. It is a representation as to the 
powers of a co. to accept biUs, Sc that depends on 
their private Acts of Parliament. Suppose I were 
to say I have a private Act of Parliament which 
gives me power to do so Sc so. Is not that an 
assertion that I have such an Act of Parliament ? 
It appears to me to be as much a representation 
of a matter of fact as if I had said I have a par- 
ticular bound copy of “ Johnson’s Dictionary ” 
(Bowen, L.J.). — West London Commercial 
Bank v. Kitson (1884), 13 Q. B. D. 360 ; 63 
L. J. Q. B. 346 ; 60 L. T. 656 ; 32 W. B. 757, 
0. A. 

Annotation /—Mentd. Atkins v. Wardle (1889), 58 L. J. Q. B. 

377. 

89. Exceptions to rule — Wilful mlsr^resenta- 
tion.] — West London Commercial Bank v. 
Kitson, No. 38, ante. 

40. Representation to Ignorant person — 

By skilled person.] — Besp. effected an insurance 


V. Ford, No. 36, ante. 

44. Facts with legal conclusion — Facts Sc 

law distinguished.] — (1) A misrepresentation of 
law is this : when you state the facts & state a 
conclusion of law, so as to distinguish between 
facts Sc law. The man who knows the facts is 
taken to know the law ; but when you state that 
as a fact, which no doubt involves, as most facts 
do, a conclusion of law, that is still a statement of 
fact & not a statement of law ( Jessel, M.B.). 

It is not the less a fact because that fact 
involves some knowledge or relation of law. 
There is hardly any fact which does not involve it 
(Jessel, M.B.). 

It is not the less a statement of fact that in 
order to arrive at it you must know more or less 
of the law (Jessel, M.B.). — Eaglespield v. 
Londonderry (Marquis) (1875), 4 Ch. D. 693 ; 
34 L. T. 113 ; 24 W. B. 568 ; on appeal (1876), 4 
Ch. D. p. 708, C. A.; (1878), 38 L. T. 303, 
f H. L. 

' Annotations: — Generally. Re!d. Cargill v. Bower (1878), 10 

Ch. D. 502 ; Deeley v. Lloyds Bank, [1912] A. C. 756. 

Mentd. Phospbato Sewage Go. v, Hartmont (1877), 6 

Ch. D. 394 ; Yorkshire Railway Waggon Co. v. Maclure 

& Cornwall Minerals Railway Co. (1881), 45 L. T. 747. 

45. Provisions ol private Act.] — West 

London Commercial Bank v. Kitson, No. 38, 
ante. 

Legal effect of doeument.] — See Sect. 6, post. 

Representation giving rise to estoppel.] — See 

Estoppel, Vol. XXI., pp. 294, 296, Nos. 1052-1064. 


Sect. 5.— STATEMENT OF MIXED LAW AND 
FACT. 

46. Statement based on erroneous view of law 
— Efleet of private Aet.] — West London Com- 
mercial Bank v. Kitson, No. 88, ante. 

■ Effeet of eovenant in lease.i — See Auction 
& Auctioneers, Vol. III., p. 26, No. 190. 

47. Faet Involving knowledge of law.] — Eaoles- 
PIELD V. Londonderry (Marquis), No. 44, ante. 

Legal efleet of doeument.] — See Sect. 6, post. 
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Sect. 6.— STATEMENTS AS TO NATURE OR 
EFFECT (Xe DOCUMENTS. 

48* Nature — Voluntary assignment described 
as sale — ^False recitals.] — young lady, a few 
months after she came of age, & on the eve of her 
marriage, with her father’s concurrence, but 
without the knowledge of her intended husband, 
made an absolute assignment of her reversionary 
interest in a sum of stock to the trustee thereof, 
by a deed, which recited a contract for sale of 
such stock to the trustee, & the payment of the 
purchase-money, &; upon this deed was indorsed 
a receipt for the purchase-money, signed by the 
lady, no purchase-money having been in fact 
paid : — Held : the falsehood of the recitals in the 
deed alone would have been sufficient to prevent 
the ct. from supporting it as a security, to the 
amount of the consideration expressed, for a 
larger sum due from the lady’s father to the 
trustee for money advanced for her education. — 
Lewellin V. COBBOLD (1863), 1 Sm. & G. 370 ; 17 
Jur. 448 ; 1 W. B. 211 ; 66 E. R. 165. 

40. Mortgage described as renewal.] — 

where A., a solr., induced B. to execute a mtge. 
of her estate to C., under the representation that 
it was necessary to raise money to pay off an old 
mtge. of her sister’s on their common estate, & 
that the thing was a mere renewal, & would not 
cause her to incur liability : — Held : the deed 
was void. — L ee v, Angus (1866), 16 L. T. 380: 
16W. R. 110. 

60. Conveyance described as payment off 

of mortgage.] — On Jan. 18, 1883, A., a solr., 
obtained from his sisters, B. & C., their signatures 
to two deeds, by which, in alleged consideration 
in each case of the release of a debt of £400 & 
payment to them of £300, they conveyed their 
shares of freehold property, which was subject to 
a mtge. to K., to A. in fee. No money was at the 
time due from B. A C. to A., nor was any payment 
whatever made to them. The deeds were not 
read over or explained to B. & C., who had no 
idea that they were thereby conveying their 
property, & signed in full reliance on A.’s state- 
ment that he was going to clear off the mtge. & 
wanted to send the deeds to K. On the next day 
A. d^osited the deeds with a bank as security for 
an advance. In applying for the advance before 
the execution of the deeds, A. had told the 
managers that B. C., who were joint owners 
with himself of the property, were going to convey 
6c “ were assisting with the deeds,*’ but that 
nothing would be paid to them as consideration 
money, as the money was to be invested in a 
colliery in which A. was interested. The manager 
handed over the deeds to the solr. of the bank &■ 
merely told him that he was to exercise great care 
6c dihgence in investigating the title. The solr. 
being dead, it did not appear what inquiries were 
made by him, but the advance was made to A. 
A. having absconded, the property was claimed 
by the bank as equitable mtgees., 6c the claim was 
rmsted by B. 6c C. on the ground that the con- 
veyances, having been obtained by fraud & 
misrepresentation, were void as against them. 
They also relied on deeds which purported to be 
reconveyances of the property by A. to B. & C., 
of Jan. 18, 1883, which were attested but did not 
bear a se^, 6c which only had been discovered 
amongst A.’s papers after he absconded : — Held : 
inasmuch as B. C., though they might not under- 


stand the nature of the deeds, knew they were 
executing something which dealt in some way with 
their property, the deeds of Jan. 18, 1883, were 
not void but voidable only. But as the state- 
ments made by A. to the bank manager were such 
as to have clearly put the bank upon inquiry, 
which would, if made, have led to the detection 
of the fraud & to a refusal of the advance, 6c there- 
fore to have affected the bank with constructive 
notice of the fraud, the equity of the bank must, 
on the ground of their negligence, be postponed 
to that of B. 6c C. — National Provincial Bank 
OP England v. Jackson (1886), 33 Ch. D. 1 ; 66 
L. T. 468 ; 34 W. R. 697, C. A. 

Armoiationa : — Conid. Farrand v. Yorkshire Banking Co. 

(1888), 40 Ch, D. 182. Apld. Lloyds Bank v, Bullock, 

(1896] 2 Ch. 192. Conid. Bagot v. (jhapman, [1907] 2 Ch. 

222 ; Howatson v. Webb, [1907] 1 Ch. 537. Mentd. Re 

Smith, OsweU v. Shepherd (1892), 67 L. T. 64. 

51. Mortgage described as power of 

attorney.] — A married woman entitled to a rever- 
sionary interest was induced by her husband to 
execute a document which he represented to be a 
power of attorney enabling him to raise money at 
some future time. It was in fact a mtge. of a 
reversionary interest to which she was entitled 
for £12,000, containing a personal covenant for 
payment by the wife. The wife knew that if 
her husband did eventually raise money under 
the document it would be raised out of her rever- 
sionary interest. She did not intend to create a 
present charge or incur any personal liability. 
The mtgees. brought this action against the 
husband 6c wife for foreclosure 6c judgment in their 
covenants. The wife pleaded, among other de- 
fences, non eat factum : — Held : the husband’s 
misrepresentation was as to the nature 6c character 
of the deed, 6c the plea was good as to the whole 
deed, &, even if the charge on the wife’s reversion- 
ary interest were valid, the defence ought to 
prevail as to her covenant to pay principal 6c 
interest. — Bagot v. Chapman, [1907] 2 Ch. 222 ; 
76 L. J. Ch. 623 ; 23 T. L. R. 662. 

Annotation: — Conid. Howateon v. Webb, [1908] 1 Ch. 1. 

52. Guarantee described as Insurance 

paper.] — Deft, signed a document purporting to 
be a continuing guarantee up to a certain amount 
by him to cover the payment by R. of all moneys 
due from him to pltfs. on the general balance of 
his account '^th them. The signature of deft, 
had been obtained by the fraudulent misrepresenta- 
tion of K.that it was merely an insurance paper of 
a kind deft, had signed before. Deft, did not read 
the document, neither did he know the nature of 
it. Subsequently, R. forged the signature of an 
attesting witness, 6c handed the document thus 
completed to pltfs. In an action brought by 

Itfs. against deft, as guarantor of R.’s current 
anking account, the jury found {inter alia) deft, 
was negligent in signing the document ; — Held : 
the fact that the jury had found deft, was negligent 
did not raise such an estoppel as would prevent 
him from setting up the defence non eat factum^ 6c 
the proximate cause of the loss sustained by pltfs. 
was not the negligence of deft., but was the 
fraudulent act of R. — Carlisle 6c Cumberland 
Banking Co. r. Bragg, [1911] 1 K. B. 489 ; 80 
L. J. K. B. 472 ; 104 L. T. 121, C. A. 

BUI of Exchange misdescribed.] — See 

Bills op Exchange, Vol. VI., p. 166, Nos. 1053- 
1067. 


PART 1. SECT. 6. 

e. Naittre’-^^htaraniee described at 
eg^iadion for Roetice.] — ^It is a good 


defonoe to on action on a gnaiantee 
Uiat it executed by the guarantor 
In the belief induced by the fraudulent 
misrepresentations of the principal 


debtor that it is a document of another 
nature. — Watkins Go. t. Hannah 
^IL), [1926] 4 D. L. R. 93 ; [1926] 2 
W. W. R. 800.— CAN. 
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53. Effect — Contents misdescribed — To one 
imable to read.] — Anon. (1606), Keil. 70 ; 72 
E. E. 231. 

Annotation: — Consd. Foster r. Mackinnon (1869). L. R. 4 
C. P. 704, 

54. ,] — Thorotjghgood’s Case, 

Thoroughgood r. Cole, No. 676, post. 

66. To one able to read.] — Anon. 

(1684), Skin. 159 ; 90 E. B. 74. 

66. .] — Howatson V. Webb, 

No. 686, post. 

57. Legal construction — Bond.] — Where 

a party who executes a bond is at the time com- 
petent to execute it, he cannot, under the plea 
of non est factum, show that he was misled as to 
the legal effect of the bond. 

I agree that, whatever shows that the bond 
never was the deed of deft, may be given in evi- 
dence upon non cat factum. But if the party 
actually executes it, & was competent at the time 
to execute it, & was not deceived as to the actual 
contents of the bond, though he might be misled 
as to the legal effect, & though he might have been 
entitled to avoid the bond by stating that he was 
BO misled, it nevertheless became, by the execution, 
the deed of deft., & he is not at liberty, upon the 
plea of non est factum to say it was not (Bayley, 
B.). — Edwards v . Brown (1831), 1 Cr. & J. 307 ; 
1 Tyr. 182 ; 9 L. J. O. S. Ex. 84 ; 148 E. It. 1436. 
Annotations: — Consd. Favell v. Wright (1891), 04 L. T. 85. 
Refd. Lee v. Angaa (1866), 15 W. It. 119; FosUtr ». 
Mackinnon (1869), L. It. 4 0. P. 704 ; HirHchfold t> 
L. B. & S. C. Ky. (1876), 2 Q. B. D. 1. 

5g, Will.] — ( 1 ) Where one con- 

tracting party has intentionally misled the other, 
by describing his rights [under a will] as being 
different from what he knew them really to be, 
it is no answer to the charge of fraud to say, that 
the party alleged to be guilty of it recommended 
the other to take advdee, or even put into his 
hands the means of discovering the truth. How- 
ever negligent the paidy may have been to whom 
the incorrect statement has been made, yet that 
is a matter affording no ground of defence to the 
other. 

(2) Where one of the parties to a negotiation 
induces the other to contract on the faith of re- 
presentations, any one of which has been untrue, 
the whole contract is to be considered as having 
been obtained fraudulently ; nor is the case 
varied by the circumstance that the untrue rejjrc- 
sentation w’as in the first instance the result of 
innocent error, if, after the discovery of the error, 
the party who made the representation suffer the 
other to continue in that error. — Reynell v. 
Sprye, Sprye V. Reynell (1852), 1 De G. M. A 
G. 660 ; 21 L. J. Oh. 633 ; 42 E. R. 710, L. JJ. 

Annotations : — As to (1) Be!d. ParkioBou v. College of Ambn- 
lanoe & Harrison, 11925] 2 K. B. 1. As to (2) Confd. 
TraUl V. Baring (1864), 4 De O. J. & Hm. 318. Be!d. 
Arkwr^ht v. Newbold (1881), 17 Ch. D. 301. Oentrally, 
Reid. Parr ii. Jewell (1855), 1 K. & J. 671 ; Parker r. 
Clarke (1861), 7 Jur. N. ,S. 1267. Mentd. He Trait, Ax p. 
James (1853), 3 De G. M. & O. 493 ; Hilton v. Woods 
(1867), L. 11. 4 Eq. 432 ; Rees v. Bernhardy, [1896] 2 
Ch. 437 ; Hermann v. CharlcHWorth (1906), 74 L. J. K. B. 
620. 

59. Lease.] — Kendall v. Hill, 

No. 33, ante. 

60. Release.] — Semble : a fraudu- 

lent representation ^ to the effect of a deed [of 
release] may be relied upon as a defence to an 
action upon the deed. — Hibschfeld v. London, i 


Brighton dt South Coast Ry. Co. (1876), 2 
Q. B. D. 1 ; 46 L. J. Q. B. 94 ; 35 L. T. 473. 

81. -- — Contract of sale.] — An error 

entertained by one of the parties to a contract of 
sale as to the legal meaning of the contract is not 
by itself sufficient to invalidate his consent to the 
contract. 

In the case of onerous contracts reduced to 
writing, the erroneous belief of one of the con- 
tracting parties, in regard to the nature of tho 
obligations wMch he has undertaken, will not be 
sufficient to give him the right [to rescind] unless 
such belief has been induced by the representations, 
fraudulent or not, of the other party to the con- 
tract (Lord Watson). — Stewart v. Kennedy 
(No. 2) (1890), 16 App. Cas. 108, H. L. 

Annotations: — Mentd. Wilding v. Sanderoon, [1897] 2 Cli. 

534 ; Shrager v. Dighton (1923), 130 L. T. 642. 

62. Family arrangement.] — A com- 

promise between members of a family of their 
supposed rights under a will or other document, 
made after a joint consultation with the familv 
solr., he acting as the common agent, is, in general, 
binding upon all the parties, even though it may 
not be quite in accordance with their exact legal 
rights, provided the solr. has first fully explained 
to the parties what those rights are. But if any 
one of the parties has entered into the compromise 
in consequence of what afterwards proves to have 
been an erroneous view taken by the solr. of the 
facts or of the law, or merely because tho solr. 
may have considered a compromise would be for 
the advantage of all parties irrespective of their 
legal rights, that ptirty may have tho compromise 
set aside . — Ee Roberts, Roberts v. Roberts, 
[19051 1 Ch. 704 ; 74 L. J. Ch. 483 ; 93 L. T. 
253, C. A. 

63 , Translation of proclamation.] — M a- 

homed Kala Mea V. Uarpebink (1908), 25 
T. L. R. 180, P. C. 

Insurance policy.] — See Insurance, Vol. 

XXIX., pp. 57, 68, No. 187. 


Sect. 7.— STATEMENTS AS TO VALUE 

64. Whether amounting to representation — 
Apart from warranty.] — H arvey v. Young (1602), 
Yelv. 21 ; 80 E. R. 16. 

Annotations: — Apld. Loaklnn v. CUsscl (1003), 1 Bid. 140. 
Consd. Pasley v. Freeman (1789), 3 Term Hep. 61. Refd. 
CniHii V. Garaner (1688), 1 Show. 68; Lysney v, Selby 
(1794), 2 Ld. Kaym. 1118. 

.] — See, also, Sect. 9, post. 

65. Where value certain.] — Leakins v. 

Clisbel (1663), 1 Sid. 146 ; 1 Keb. 622 ; 82 E. R. 
1022 ; sub nom. Ekins v. Tresham, 1 Lev. 102. 
Annotationa: — Apld. Lynney v. Selby (1704), 2 Ld. Raym. 

1118. Consd. Farley v. iWman (1789), 3 Term Rep. 51. 
Refd. Orowo V. Gardner (1688), Comb. 142 ; Attwood v, 
small (1849), G Cl. & Fin. 232. 

66. .] — Deceit lies for affirming to 

a purchaser, that the rent is more than in fact it 
is, but not for saying S. would have given so much. 
— Risney V. Selby (1704), 1 Salk. 211 ; 91 E. R. 
189 ; stub nom. Lysney v. Selby, 2 Ld. Raym. 
1118. 

Annotations: — Consd. Posloy v. Freeman (1789), 3 Term 
Hep. 61. Apld. DobeU v. Stovons (1825), 8 B. C. 623. 
Consd. Attwood V. Small (1838), 6 Cl. A STn. 232. Apld. 
Price V. Maraulay (1852), 2 De G. M. 8c O. ^9. 
Refd. Gibson p. D^Esto (1843), 2 Y. ft C. Ob. Cm. 542 ; 
Ingram v. Tboro (1848), 7 Hare, 67 ; Derry p. Peek (1889), 
14 App. Cm. 337. 


PART 1. SECT. 7. 

f. Oeneral rule.} — CoFB r. Scor- 
TiBB Union ft Nationai. Insubancb 
Co. (1897), 5 B. C. R. 329.— CAN. 


g. .] — A representation as to 

vaine, is a matter of opinion, ft 
should not be placed upon the same 
footing in all respects m a repre- 
sentation as to actual facts, which can* 


t be matters of opinion. — B raucblb 
Lloyd (1916), 30 W. L. K. 669; 


CAN. 
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Sect, 7. — StcUemenie as to valuer Sects, 8, 9, 10, 11, 
12 <fc 13. PaH II. Sect, 1 : Sub-eecta, 1^2. 
Sect, 2 ; Sub-aect, 1 , A.] 

67. Conjectural estimate.] — Irvine (or 

Douglas) v, Kirkpatrick, No. 380, post, 

68. ,] — Misrepresentations, to con- 


stitute sufficient grounds for setting aside a pur- 
chase, must be material, as being of such a nature 
M, if true, to add to the value, must not be evi- 
dently merely conjectural statements, & must be 
made without a belief in their truth or without 
reasonable grounds for such a belief. — Jennings 
V, Broughton (1854), 5 De G. M. & G. 126 ; 23 
L. J. Ch. 999 ; 43 B. R. 818, L. JJ. 

Higgins i>. Samels (1862), 2 John. & 
DilW. KlBoh ». Central Ry. of Venezuela (1866), 
3 Cl* J- & Sm. 122. Oonid. Smith v. Chadwick (1882). 


I Ch. D. 27. Befd. Hart v. Clarke (1854), ID Beav. 349 
Aberaman IronworkB e. Wlckens (1868), L. R. 5 Eq; 
es’li J^Ch*’?^ Boudard-Peveril Goar Co. (1896), 

69. Statements approximately correct.] — 

Dempster v, Dempster (1887), 3 T. L. R. 299. 
Exaggeration or puffing.]— fi'ec Sect. 8, post 


Sect. 8.— EXAGGERATION OR PUFFING. 

70. Indefinite representation — Leasehold land 
described as “Nearly equal to freehold.**]— The 

representation as to the small fine is indefinite : 
so is the representation that the estate is nearly 
equal to freehold. All these representations 
ought to put the party upon inquiry. Connected 
with certain circumstances, such representations 
may, however, be fraudulent (Grant, M.K.).— 
Fenton v, Browne (1807), 14 Ves. 144 ; 33 
E. R. 476. 

.•—Eeld, Brooke v. Rouuthwaito (1846), 6 Haro, 

298. nentd. Smith V. JackBou & Lloyd (1816), 1 Madd. 

71. “Uncommonly rich water meadow** — 
Land Imperfectly watered,]— If land, generally re- 

water meadow, is sold by the assignees 
of a bkpt. by the description of uncommonly rich 
water meadow, whereas in fact it is very imper- 
fectly watered, this is not such a misrepresentation 
^ will avoid th(j sale,— S cott v, Hanson (1829), 

1 Russ. A; M. 128 ; 30 B, R. 49, L. C. 

AnnoJ^iong :^Dtttd. Hlggiiw v. Samols (1862), 2 John. 


they are to be rendered liable, apart from fraud. 
... It is not because the seller represented that 
this safe was secure against burglars, or used other 
eulogistic language about it, whether in pro- 
spectuses or otherwise, that, therefore, he is to 
be held liable as for a warranty (Cockburn, C. J . ). 
—Walker v, Milner (1866), 4 F. & F. 745. 

See also, Sect. 8, post. 

76. By purchaser — For purpose of reducing 
price.] — Vernon v. Keys, No. 543, post. 

Statements as to value.] — See, Sect. 7, ante. 

Company prospectus.] — See Companies, Vol. IX., 
pp. 115, 119, Nos. 553, 586-588. 

Claim on insurance company.] — See Insurance, 
Vol. XXIX., pp. 317, 318, Nos. 2618-2624. 

Disparagement of another*s goods — Whether 
trade libel.] — See Trade &; Trade Unions. 

Employment of puffer at auction.] — iSVc Auction 
& Auctioneers, Vol. III.,pp. 12-16, Nos. 83-110. 


SECT'. 9.— REPRESENTATION DISTINGUISHED 
FROM WARRANTY. 

77. General rule.] — ^B ehn v. Burness, No.l, ante, 

78. .] — Heilbut, Symons & Co. v. 

Buckleton, No. 486, poaL 

79. .] — What constitutes a warranty in 

law, or a mere representation ? To create a 
warranty no special form of words is necessary. 
It must be a collateral undertaking forming part 
of the contract by agreement of the parties express 
or implied, & must be given during the course of 
the dealing which leads to the bargain, &> should 
then enter into the bargain as part of it. It was 
laid down by Buller, J,, as long ago as 1789 in 
Paaley v. Freeman, No. 163, poA : “ It was 

rightly held by Holt, C.J.’* in Crosse v. Gardner, 
No. 203, post, & Medina v. Stoughton, No. 204, 
post, “ <Sfc has been uniformly adopted ever since 
that an affirmation at the time of sale is a war- 
ranty provided it appear on evidence to have 
been so intended.” In determining whether it 
was so intended, a decisive test is whether the 
vendor assumes to assert a fact of which the 
buyer is ignorant, or merely states an opinion or 
judgment upon a matter of which the vendor has 
no special knowledge, & on which the buyer may 


28 Ch. D. 7 ; He Kuwoott & Holmos’ Contract expected also to have an opimon & to exercise 
(1089). 44 C^n. D. 150. his iiidirmftnt. In thn for 


72. General commendation.] — Mere general 
commendation of the business is nothing, & even 
as to a representation that it is of a particular 
amount per week, there must be some proof that 
it was fraudulent (Willes, J.).— Collins v. 
Gripper (1858), 1 F, & P. 332. 

78. Overstatement of ability to procure ap- 
pointment.]— Neeley V, Lock, No. 193, post, 

74. Negugent or careless.] — IluNTiNGPouD v, 
Massey, No. 817, post, 

76. Laudatory terms — No warranty.] — There 
may be a warranty without the use of the word 
warrant ; but then there must be words used 
tantainount to it, Sc such as men of business would 
recognise as importing a warranty. A mere re- 
ground of action unless it is 
wilfuUy false dp fraudulent. A warranty imports 
an absolute liability on an undertaking, & it is 
not because traders use laudatory terms when 
speaking of the articles they sell, that, therefore, 


his judgment. In the former case it is a warranty, 
in the latter not (A. L. Smith, M.R.). — De 
Lassallb V. Guildford, [1901] 2 K. B. 215 ; 70 
L. J. K. B. 533 ; 84 L. T. 549 ; 49 W. R. 467 ; 17 
T. L. R. 384, C. A. 

Annoiaiinna : — Dbtd. Heilbut, SymoiiH v. Bnckletou, 11913] 

A. C. 30. Reid. Milch «. Coburn (1910), 27 T. L. H. 170 ; 

Collins V. Hopkins, (19231 2 K. B. 617. Mentd. Lloyd v. 

Sturgeon Falls Pulp Co. (1901), 85 L. T. 162. 

80. Contract of service of ship’s surgeon— Ship 
stated to be A.I.] — Whore a contract [of ser 
vice of ship’s surgeon] is to be collected out of n 
variety of letters between the parties, it is a 
question for the jury, dt not the ct., to decide ite 
nature, & to say whether it is complete. It is 
also for the jury to determine which parts of the 
correspondence form portion of the contract, dc 
which of them contain mere collateral information. 

It is said that the declaration should have 
stated as part of the contract that the Orissa was 
a ship that was A.l. It appears to me that 
this was a mere matter of representation not 


PART 1. SECT. 8. 
h. Whether amoutUitiff to repre- 
•entalioa.] — The queetiou whether a 
statement is to be regarded as a repre* 
sentation of fact or as mere oxtrava- 


„ — commendation depends on the 
olroumstanoee. Sc among those oir- 
ouinstanoes are to be considered the 
position in life, experienoe. & skill of 
the person to whom the representation 


is made. — E astbrbrook v. Hopk^b. 
119181 N. Z. L. R, 428.— N.Z. 

k. .)— Gkldknhuyb Sc Nkbth- 

UNO V, BXUTOIN, (1918J App. D. 486. 
— B. AF. 
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amounting to a warranty (Tindal, C.J.). — 
Richards v. Hayward (1841), 2 Man. & G. 674 ; 
Drinkwater, 136 ; 2 Scott, N. R. 670 ; 10 L. J. 
0. P.108; 133E. R. 876. 

On sale of animals.] — See Animals, Vol. II., 
pp. 260, 261, Nos. 392-401. 

Policies of insurance — Guarantee policies.] — See 
Guarantee, Vol. XXVI., pp. 188, 189, Nos. 
1466-1469 ; Insurance, Vol. XXIX., pp. 411, 
412, Nob. 3233, 3234. 

.] — See Insurance, Vol. XXIX., pp. 46, 

47, 363, Nos. 86-103, 2866. 

On sale of goods.] — See Sale of Goods. 

In charterparty.l — See Shipping. 

iS'cc, oteo, Part VII., Sect. 3, sub-sect. 2, C., post. 


Sect. 10.— REPRESENTATION AMOUNTING TO 
FALSE PRETENCE. 

See Criminal Law, Vol. XV., pp. 980-1004, 
Nos. 11,068-11,269. 


Sect. 11.— REPRESENTATION AMOUNTING 
TO ESTOPPEL 

See Estoppel, Vol. XXI., pp. 276, 277, 283- 
286, 290-398, Nos. 931-944, 993-1009, 1032-1504. 


Sect. 12.— IN CASE OF COMPANY. 

In prospectus.] — See Companies, Vol. IX., pp. 
112-114, 116, 117, 119, 123, 124, Nos. 630-548, 
669, 670, 686-588, 030-636. 

Contract to take shares.] — See Companies, Vol. 
IX., pp. 247-251, Nos. 1552-1666. 


Sect. 13.— FAMILY ARRANGEMENTS. 

See Family Arrangements, Vol. XXIV., pp. 
967-959, Nos. 110-126. 


Part II. — How Representations may be made, 


Sect. 1.— EXPRESS REPRESENTATIONS. 

Sub-sect. 1. — In General. 

81. Single word sufficient.] — Turners. Harvey, 
No. 101, poet, 

82. .] — Walters v, Morgan, No. 137, 

poet. 


Sub-sect. 2. — Plans, Pictures, etc. 

83. Plan.] — A party to a contract cannot 
escape liability for fraudulent statements made by 
himself or his agent by inserting in the contract 
a clause that the other party shall not rely upon 
them. 

Applts. contracted to execute certain works 
for resps., & resps.* engineers prepared plans 
which showed certain things as existing which 
did not in fact exist, & thereby induced applts. 
to tender for the work at a lower price than they 
would otherwise have done, & caused them consider- 
able additional expense. The contract contained 
a clause to the effect that the contractor was to 
satisfy himself as to the nature of all existing 
works, etc., A; to obtain his own information on 
all matters. The contractors brought an action 
to recover the additional expenses, alleging fraud : 
— Held : the clause was intended to apply to 
inaccuracies, errors & mistakes, but not to fraud, 
& the contractors were entitled to have the ques- 
tion of fraud left to the jury. — ^Pearson (8.) & 
Son, Ltd. v, Dublin Corpn., [1907] A. C. 351 ; 
77 L. J. P. C. 1 ; 97 L. T. 645, H. L. 

AnnokUion : — Xentd. Myers v, Bradford Corpn., [1915] 1 

K. B. 417. 

Sale of land.] — See Sale op Land. 

84. Pictorial design on cigar boxes.] — Pltfs., 
who were manufacturers of dt dealers in cigars in 
England, imported from Germany c^ars mcMle of 
Havann^ tobacco. There was no dij^t evidence 
as to the place where they were manufactured, 
but the ct. found as a fact that they were also 
manufactured in Germany. Pltfs. sold these 
cigars in England in boxes on which was a label 
containing their trade mark, registered under the 
Trade Marks Registration Act, 1875 (c. 91), which 


consisted of the words “ La Pureza,** & a pictorial 
representation of an Indian woman in a state of 
semi-nudity holding up a bundle of cigars, two 
winged boys each holding a shield, & a background 
representing a portion of some tropical country. 
On one shield was depicted the arms of Hpain, 

* & on the other those of Hayannah. In the trade 
mark as registered the shields were blank. A 

I smaller label contained what was apparently the 
lithographed signature of “ Ramon Romnedo.” 
On etich box were branded the words “ La I’ureza ’* 
& “ Habana.’’ It was proved that “ La Puroza 
was an old brand, long disused, of Havannah 
cigars, & that there was no known existing person 
of the name of “Ramon Romnedo “ : — Held: 

• as the trade mark & other marks on pltfs,’ boxes 
together amounted to a “ dressing-up ’’ of pltfs.* 
cigars, & a misrepresentation that thejy were 
cigars manufactured in th(i Havannah, the action 
must be dismissed, but without costs, defts. being 
entitled only to the costs of the appeal. — Newman 

V. Pinto (1887). 57 L. T. 31 ; 3 T. L. R. 685 ; 4 
R. P. C. 508, C. A. 

AnnoUdioyis : — Conid. LowIh’h v. Good body (1802), 07 L. T. 
194; .lurniOHOii JamloHou (1808), 15 H. I*. C. 100. 
Apia. BuMobot V, London lllUHtrat/od Htandard Co., jlOOOJ 
1 Ch. 73. Could. WarHop v. Wamip (1004), 21 It. C. 481. 
Reid. Jay v. Ladlcr (1888), 40 Ch. 1). 040 ; Harffroave v. 
Freeman (1801), 7 T. L. It. 535 ; Bile Bitan ManufacturinfC 
Co. V. Davidson (1005), 22 It. 1*. C. 553 ; riotzker v. 
Lucas (1007), 24 It. V, C. 551. 

85. Illustrations in catalogue.] — H linghby v, 
Bradford Patent Truck A Trolley Co., [1906] 

W. N. 51,0. A. 

AnnoiaiUm : — Reid. BriUnh Oxygon Co. v. Liquid Air, 
[1025] Ch. 383. 


Sect. 2.— IMPLIED REPRESENTATIONS. 

Sub-sect. 1. — Acts or Conduct. 

A. In General, 

generally, Estoppel, Vol. XX J., pp, 328- 
398, Nos. 1221-1694. 

86. Concealment by conduct sufficient.] — 
Savkey V, King, No. 758, poet, 

87. SUghtest gesture sufficient.]— Walterb v, 
MopjGAN, No. 137, poet. 
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Sect. 2. — Implied representations: Sub-sect. 1, A., 
B. cfc C. ; sub-sects. 2, 8 <£? 4.] 

$8. Demonstration of invention — Representa- 
tion of genuineness.] — Agreement for the pur- 
chase of part of the profits of a patent, which 
turned out to be a mere bubble, set aside as having 
been obtained by fraud & misrepresentation, & 
so much of the purchase-money as had been paid 
under the agreement ordered to be repaid. 

It is not unfair to conclude that these were in 
truth the circumstances which induced pltf. to 
enter into that agreement. What, then, are these 
circumstances ? ... A performance of experi- 
ment in pltf.’s presence, by which he is induced 
to believe that such representations are in sub- 
stance true (Alderson, B.). — Lovell v. Hicks 
(1836), 2 Y. &C. Ex. 46 ; 5 L. J. Ex. Eq. 101 ; 
160 B. R. 306. 

89. Production of document — Whether repre- 
sentation of genuineness — Books.] — It is said & 
on that i;he whole case rests that M. must be taken 
to have represented to D. that the books handed 
to him for inspection were genuine & properly 
kept books ; but it is impossible to say that there 
is any evidence of any representation made by D. 
to the co. which can be treated as a representation, 
that the books tendered by M. were in fact genuine. 
It is rational enough to hold that as against M., 
that is the effect of his handing over the books ; 
but when D. informs those to whom he is selling, 
as he obviously did by showing them the contract, 
that the books to be examined by the accountants 
are the books handed over by M., & when he 
hands to them the result of the accountants* in- 
spection of these books, the utmost representation 
which he can bo taken to have made is this, there 
is the report of the accountants whom I have 
employed as to what is shown by the books which 
M. handed over to those accountants as the books 
of the business. Beyond that, it seems to me to 
be impossible to say that any representation w^as 
made by D. to the co. (Lord Herschell, C.). — 
Edinburgh United Breweries v. Molleson, 
[1894] A. C. 06 ; 68 J. P. 364, H. L. 

Annotation : — Reid. Abram S.S. Co. v. Weetvillo Shipping 

Co.. 11023] A. O. 773. 

90, Lease.] — (1) M. was fraudu- 
lently induced to advance money on mtge. to W. 
on the security of certain leases, which were sub- 
sequently proved to be fictitious. The leases had 
been previously mortgaged to C., who was paid off 
by M. when the latter advanced the money to 
W. At this date C, had become aware that the 
leases were fictitious, & that he had been defrauded 
by W., but ho made no disclosure of this fact to 
M. & executed a reassignment to him of the so 
called leasehold premises as if they had been 
genuine. 

In an action by M. against W. & C., claiming 
damages against the latter for assisting in the 
fraud by which M. w^as induced to advance his 
money on the security of the fictitious leases, the 
personal security of W,, who was now undergoing 
penal servitude, being valueless : — Held : under 
the circumstances C. was liable to M. for the loss 
&, damage so suffered by him. 

Pltf. undoubU^dly w^as induced to advance his 
money upon the security of documents which 
were represented to bo leases of certain premises 
granted by Walters to Weaver. These so-called 
l^es were fictitious. Walters was the same 
person as Weaver (Romer, L.J.). 

(2 ) Though a person may be deceived by another 
wdth the knowledge of a third person, if that third 
person is not party to the deceit, has no legal 


duty or obligation to the peraon deceived, & does 
nothing but preserve silence, then, however 
morally blameworthy he may be in standing by 
& not preventing the deed being carried into effect, 
he cannot be held liable in an ^tion for damages 
at the instance of the party deceived (Rosceb, L. J.). 
— Marnham V. Weaver (1899). 80 L. T. 412. 

91. Bringing action by next friend — Represen- 
tation that next friend of agej — In an action 
brought by an infant against 0. & his wife the 
father & mother of pltf. were co-defts. The co- 
defts. were told to select a competent next friend 
of full age Sc pltfs.’s mother suggested a next 
friend, himself under twenty-one at the date of 
the writ : — Held : by instituting the action pltf.’s 
solrs. represented to defts. that the infant’s next 
friend was qualified by age. — ^Pern^e v. Gorlitz, 
[1915] 1 Ch. 177 ; 84 L. J. Ch. 404 ; 112 L. T. 
283. 

Contracts by Infant — Representation of age.] — 

See Infants, Vol. XXVIII., pp. 140, 174, 176- 
178, Nos. 13, 345-347, 367-380. 

Representation amounting to criminal offence.] — 
See Criminal Law, Vol. XV., pp. 704, 765, 1015- 
1018, Nos. 8199-8208, 11401-11435. 


B. In Sales or Purchases. 

Sale of land.] — See Sale op Land. 

Sale of goods.] — See^ generally. Sale op Goods. 

Acts amounting to passing off.] — See 

Trade Marks. 

Transfer of shares In company.] — See Com- 
panies, Vol. IX., pp. 354, 355, Nos. 2237-2244. 

Sale of animals In public market.] — See Animals, 
Vol. II., p. 261, Nos. 400, 401. 

Sale of food & drugs.] — See Food & Drugs, 
Vol. XXV., pp. 80 et seq. 

C. As to Character of Representor. 

See, generally. Estoppel, Vol. XXI., pp. 359- 
366, Nos. 1391-1432. 

92. General rule.] — If a man allows his name 
to be held out to the public as being the person 
responsible for the transaction in question, he 
may be held liable in consequence of such holding 
out, or in consequence of his conduct, although he 
may not be liable because he has not taken steps 
which he should take to stop the unauthorised use 
of his name. I apprehend that would apply as 
well in the case of allowing a name to be held out 
by a man representing himself as agent or as 
principal in a particular transaction, all forming 
part of the general principle of estoppel by acts 
(Byrne, J.). — Walter v. Ashton, [1902] 2 Ch. 
282 ; 71 L. J. Ch. 839 ; 87 L. T. 196 ; 51 W. R. 
131 ; 18 T. L. R. 446. 

Annotations : — Apld. Clerk v. Motor Car Co. (1905), Ltd. & 

Ford (1005), 49 Sol. Jo. 418. Reid. Dutton. Maasey, 

Liverpool v. Dutton, Massey (1923), 40 K. P. C. 413 ; 

Harrods v. Harrod (1924), 40 T. L. R. 105. Mentd. 

Wertheimer e. Stewart, Cooper (1006), 23 R. P. C. 481 ; 

Motor Metnufaoturers* & Traders* Soc. v. Motor Manu- 

faotureis* & Traders* Mutual Insoe., [1025] Ch. 675. 

93. Agent acting as principal — Son carrying 
on father’s business — Liability for contracts.] — 
W^here a son had ostensibly appeared as the pro- 
prietor Sc conductor of the business in a trade, 
not an extensive one, Sc the father, to whom the 
business really belonged, was superannuated Sc 
incapable of conducting it : — Held : the son was 
liable on contracts connected with the business. — 
Turrel V. Collet (1795), 1 Esp. 319. 

94. Delivery of bought notes — Whether 

representation of interest of buyer.] — A. Sc co. 
brokers in the City of London, were authorised by 
B., at two several times, to purchase for him. 
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3,000 tons of iron. A. & co. shortly afterwards 
delivered to B. “ bought notes,” which expressed 
that they had bought the iron for him at the prices 
& upon the terms therein named, Sc specified their 
charges for brokerage Sc commission, but which 
did not name any person, as the seller. B. there- 
upon paid to A. & CO. the brokerage, etc., & made 
the deposits according to the terms of the bought 
notes. Pltfs. being about to advance money to 
B. upon the security of the bought notes, inquired 
of A. Sc CO. whether they might safely rely upon 
the fulfilment of the contracts ; Sc A, Sc co. there- 
upon indorsed on the contracts a memorandum, 
that in consideration of the payment of their 
brokerage, etc., they personally guaranteed the 
performance of the contracts. The advance was 
made. Sc the bought notes deposited, by way of 
mtge. with pltfs. ; A. Sc co. undertaking to hold 
the iron Sc deposits for the benefit of pltfs. A 
considerable fall afterwards took place in the price 
of iron ; Sc pltfs., having discovered that there 
were no other sellers but A. & co., filed their bill 
against A. Sc co. & B. to have the contracts can- 
celled, Sc for a return of the deposits : — Held : 

A. Sc CO. having failed to prove that pltfs. knew 
the real facts at the time of their advance to B., 
must be taken to have represented to them that 

B. *s interest in the contracts was such as the 

documents represented it ; Sc the decree must be 
for a return of the deposits, with interest Sc costs. 
— Wilson v. Short (1848), 6 Hare, 366; 17 

L. J. Ch. 289 ; 10 L. T. O. S. 519 ; 12 Jur. 301 ; 


67 E. R. 1207. 

Annotation: — Mentd. Overeiid, Gurney i*. Gurney (1869), 
17 W. R. 1116. 

96. Clerk acting as member of firm.] — 

Pltf., having had no previous dealings with the 
firm, & knowing them only by reputation, applied 
at the place of business of “ Oondell Sc Co.” for 
orders for goods ; the firm then consisting of 
T. Gondell only Sc being managed by E. Gondell, 
a clerk. On pltf. asking to see Messrs. Gondell 
E. Gondell presented himself & so conducted himself 
as to lead pltf. to suppose he was one of the firm 
of Gondell Sc Co. Sc had authority to order goods 
on their behalf which was not the fact. Pltf. sent 
goods, according to E, Gondell’s order, to the place 
of business of Gondell & Co., an invoice being 
made out by E. Gondell’s direction to the name of 
“ E. Gondell Sc Co.” E. Gondell, unknown to 
pltf., carried on business with one Todd at another 
place ; Sc the goods were, within three or four 
days of their delivery, pledged with deft., with a 

E ower of sale to secure advances bond fide made 
y him to Gondell Sc Todd Sc he sold them under 
the power without notice from pltf. : — Held : 
(1) there was no contract of sale, inasmuch as pltf. 
intended to contract with Gondell Sc Co. Sc not 
with E. Gondell personally Sc Gondell Sc Co. were 
not contracting parties; (2) no property passed 
& pltf. was entitled to recover value of goods 
from deft. — Hardman v . Booth (1863), 1 H. & C. 
803 ; 1 New Rep. 240 ; 32 L. J. Ex. 105 ; 7 
L. T. 638 ; 9 Jur. N. S. 81 ; 11 W. R. 239 ; 158 
E. R. 1107. 

Annotations: — As (o (1) Fblld. Gundy v, Lindsay (1878). 3 
App. Gas. 469. Bm. Wbiteborn v, Davison, [19111 1 
K.B. 463 ; PhiUips v. Brooks, [1919] 2 K. B. 243 : Folkes 
V. King, [19231 1 K. B. 282. As to (2) FoUd. Hollins v. 
Fowler (1876), L. R. 7 H. L. 767. Befd. ijike v. Simmons, 
[1926] 1 K. B. 366. GeneraUv, Mentd. Cole v. North 
western Bamk (1876), L. R. 10 G. P. 3.64 ; Arnold «. 
Cheque Bank. Arnold e. City Bank (1876), 1 G. P. D. 
678 ; Q. W. Ry. «. London Sc County Bank (1901), 86 
L. T. 162 ; Oppenhcimer v. Fraser Sc Wyatt, [1907] 2 
K. B. 60. 


96, Ddllvery of Involee — Whether repre- 

sentation that shippm Sc sellers distinct parties — 

J. — ^VOL. XXXV. 


Question for Jury.] — A collateral statement, made 
at the time of entering into a contract, but not 
embodied in it, must, in order to invalidate the 
contract on the ground of its being a fraudulent 
statement be shown not only to have been false, 
but to have been known to be so by the party 
making it. Sc that the other party was thereby 
induced to enter into the contract. 

A cargo of coffee was sold by a broker, for 
H. P. Sc CO., of Liverpool ; Sc the words ” invoiced 
to the sellers as of first shipping quality,” were 
introduced into the bought & sold notes. At the 
same time the invoice was shown to the buyers, 
which stated the cargo to be shipped by H., 
Brothers Sc co. consigned to H. P & co. for sale on 
account Sc risk of whom it may concern — 3,160 
bags ” first shipping quality,” H. Brothers Sc co. 
were a branch house at Rio de Janeiro, composed 
of the same partners as the firm of H. P. Sc co. 
In an action on the case against H. P. Sc co. for 
deceit : — Held : it was a proper question for the 
jury, whether the invoice imported that the coffee 
was invoiced to defts. by distinct parties as the 
sellers thereof. 

The only inference of fraud in the present case 
oi'ises from the peculiar forms of the instrument ; 
that is a part of the case which seems fit for a jurv, 
the question being, whether the invoice would 
necessarily be understood by mercantile men as 
an invoice usually passing from one house to 
another (Parke, B.). 

The fraud which vitiates a contract. Sc gives 
the party a right to recover, does not in all cases 
necessarily iniply moral turpitude (Lord 
Abinger, C.B.), 

If a person makes a representation or takes an 
oath of that which is true, if he intend that the 
party to whom the representation is made should 
not believe it to be true, that is a false representa- 
tion (Alderson, B.). — Moens r. Heyworth 
(1842), 10 M. Sc W. 147 ; H. & W. 138 ; 10 L. J. 
Ex. 177. 

Annotations : — Refd. Udoll r. Atherton (1861), 7 H. & N. 

172; Derry v. Peek (1889), 14 Apn. Can. 337. Mentd. 

Gorsuch V. Creo (1860), 2 L. T. 5 h 7 ; Mookay v. Com* 

merclal Bank of New Brunswick (1874), L. R. 6 P. C. 

394 ; London Assoo. w, Mausol (1879), 11 Ch. D. 363 ; 

Joel V, Law Union Sc Grown Insoe., [1908] 2 K. B. 431 ; 

Yorko V. Yorkshire Insoo., [1018J 1 K. B. 662. 

-.] — See, generally. Agency, Vol. I., pp. 624 

et seq. 

Assumption of character of parties.] — See 

Partnership. 

Criminal personation.] — See Criminal Law, Vol. 
XV., pp. 1056, 1057, No. 11,932. 

Personation In elections.] — See Elections, Vol. 
XX., pp. 97, 98, Nos. 764-773. 


Sub-sect. 2.— Statements of Intention. 
See Part I,, Sect. 2, ante. 


Sub-sect. 3. — Statements of Opinion or 
Belief. 


See Part I., Sect. 3, arde. 


Sub-sect. 4. — Omission, Silence or 
Inaction. 

See Part HI., Sect. 2, post. 


c 
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Part III. — What Constitutes Misrepresentation. 


Sect. 1.— FALSITY. 

Sub-sect. 1. — In General. 

97. Representation in fact true — Intention that 
representee should believe it false.] — Moens v, 
Hbyworth, No. 90, ante. 

What constitutes falsity .] — See Sub-sect. 2, poat. 
What constitutes fraud .] — See Part IV., Sect. 1, 
poat. 


Sub-sect. 2. — ^What Amounts to Falsity. 
A, Statementa Subatardially Accurate. 

08. Non<-material misdescription not sufficient 
— Statement by agent of company.] — A co., of 
which applts. were directors, was in negotiation 
with reaps, for an advance upon the security of 
sheep & wool, the property of the co. ; L., an 
agent of the co., wrote in answer to a question of 
reaps., “ The mtge. to N. is the only incumbrance 
on the sheep & wool ” ; in fact there were two other 
outstanding incumbrances, but at the time of 
writing L. had them both in his possession on 
behalf of the co., under an agreement that they 
should be paid off out of the advance to be made 
by resps., which was in fact done : — Held : under 
these circumstances there was no evidence that L. 
was ^ilty of making a false representation of the 
position of the co. — Bear v. Stevenson (1874), 
30 L. T. 177, P. C. 

Exaggeration or puffing.]— Part I., Sect. 8, 
ante. 

Contracts for sale of land.] — See Sale op Land. 
Contracts of insurance.] — See Insurance, Vol. 
XXIX., pp 61, 62, Nos. 144-161. 

Contracts of guarantee,]— Guarantee, Vol. 
XXVI., p. 210, Nos. 1049-1660. 

B. Avnbiguoua Siatementa. 

09. How interpreted — Intention of representor 
to be considered.] — Moralists & jurists tell us that 
words are to be understood in Cts. of Justice in 
the sense in which the person using them asked or 
believed that they should be understood by the 
person to whom they were addressed (Lord 
Campbell, C.). — Piogott v. Stratton (1869), 

1 De G. P. & J. 33 ; 29 L. J. Ch. 1 ; 1 L. T. Ill ; 
24 J. P. 00 ; 6 Jur. N. S, 129 ; 8 W. R. 13 ; 46 
E. R. 271, L. C, & L. JJ. 

Reid. Kendall v. Hill (1860). 2 L. T. 717; 
Martin v. DoukIob (1867). 16 W. K. 268 ; Hploer v. Martin 
(1888^ 14 Anp. (Jaisi. 12 ; Low v. Bouvorlo, [18911 3 Ch. 
82 : Komiard v. Ashman (1894), 10 T. L. R. 213. Mentd. 

® New Rep. 362 ; Brabant r. Wilson 
(1866), .15 L. J. Q. B. 49 ; Twlk v. Metropolitan Board of 
Works (1867), 8 B. & 8. 777 ; Maddlson v. Alderson (1883), 

8 App. Cos. 467 ; Mookensle v. Childers (1889), 43 Ch. D. 

Tomklnson v, Balkis Consolidated Co., (18911 2 
Q. B. 614 ; Wheaton v. Maple, [1893] S Ch. 48 ; Wilkes 
V. Spooner, [1911] 2 K. B. 473. 

100. Whether deemed a false statement — 
Question for Jury.] — An action for false repre- 
sen^tion, contained in the prospectus of a co., of 
which deft, is a director, is maintainable, although 
such representation may be capable of a meaning 
in which it would not be literally false. In such 
a case it is for the jury to say whether the repre- 
sentation was made in the sense necessary to 
maintain the action. — Clarke v. Dickson (1869), 

0 C. B, N. 8. 463 ; 28 L. J, C. P. 226 ; 33 L. t! 


O. S. 136 ; 23 J. P. 326 ; 6 Jur. N. S. 1029 ; 7 
W. R.443: 141 E. R. 633. 

Annotaiiona : — Mentd. Nicholson v. Ricketts (1860), 2 E. & E. 

497 ; Edffington v. Fltzmanrioe (1885), 29 Ch. D. 459. 

101. When misleading to representee.] — 

Relief given against a contract where the pur- 
chaser knew that the vendors, the assignees of a 
bkpt. were ignorant of a circumstance con- 
siderably increasing the value. 

If an estate is offered for sale & I treat for it, 
knowing that there is a mine under it, & the other 
party makes no inquiry, I am not bound to give 
him any information of it. . . . But a very little is 
sufficient to affect the application of that principle. 
.... If a word, a single word be dropped, which 
tends to mislead the vendor, the principle will 
not be allowed to operate (Lord Eldon, C.). 

If one man understands an expression in one 
sense, another in a different sense, though the 
ct. might impute to both that they understood it 
in the right sense, yet if there has been any 
mistake, & especially if the expression used by one 
party has at all misled the other, it is always 
material in considering what a ct. of equity will do 
with the case (Lord Eldon, C.). — Turner v, 
Harvey (1821), Jac. 169 ; 37 E. R. 814, L. C. 
Annotations: — Gonad. Walters v. Morgan (1861), 3 De Q. 

F. & J. 718. Apld. Thompson v. Lambert (1868), 17 W. R. 

111. Gonad. Davies v. Loudon Sc Provincial Marine Insce. 

(1878), 8 Ch. D. 469. Befd. Davis v. Ohrly (1898), 14 

T. L. R. 260. Mentd. Shrewsbury Sc Birmingham Ry. 

V. L. & N. W. Ry. (1863), 4 Do G. M. Sc G. 116. 

102. .] — If the words are susceptible 

of different meanings he is deceived, not by the 
words used, but by his construction of them 
(Lord Chelmsford, C.). — Hallows v. Fernib 
( 1868), 3 Ch. App. 467 ; 18 L. T. 340 ; 16 W. R. 
873, L. C. 

Annotations: — Re!d. Bellairs v. Tucker (1884), 13 Q. B. D. 

662. Mentd. Sharpley v, Louth Sc East Coast Ry. (1876), 

2 Ch. D. 663 ; york Tram, Co. v. Willows (1882), 61 

L. J. Q. B. 257 ; lie Scottish Petroleum Co. (1883), 23 

Ch. D. 413 ; lie Medical Attendance Assoon., Onslow's 

Case (1880), 55 L. T. 612 ; Re Great Northern Mt Sc 

Chemical Works, Exp, Kennedy (1890), 44 Ch. D. 472. 

103 . J — Capel & Co. V. Sim’s Ships 

Compositions Co., Ltd., No. 432, poat. 

104. Fraudulent Intent.] — To con- 

stitute a fraudulent misrepresentation, it need not 
be made in terms expressly stating the existence 
of some untrue fact ; but, if a statement be made 
by one party, in such terms as would naturally 
lead the other party to suppose the existence of 
such state of facts, if such statement be so made 
designedly & fraudulently, it is as much a fraudu- 
lent misrepresentation, as if the statement of the 
untrue facts were made in express terms (Cromp- 
ton, J.). — Lee V. Jones (1864), 17 C. B, N. S. 
482 ; 34 L. J. C. P. 131 ; 12 L. T. 122 ; 11 Jur. 
N.S. 81; 13W. R. 318; 144 E. R. 194, Ex. Ch. 
Annotations : — Retd. PblUlpB v. Foxall (1872), L. R. 7 Q. B. 

666; Welton v. Somes (1888), 5 T. L. R. 46: London 


WWW • vywavwat w a* 

General Omnibus Co. v, Holloway, [1912] 2 K. B. 72. 
Mentd. Fletcher i>. Kr^ (1873), 42 L. J. Q. B. 55 : Lawder 
V. Simpson (1873), 21 W. R. 439 ; Maokreth v. Walmesley 
(1884), 51 L. T. 19. 

106. .] — Moore v. Burke, No. 

403, poat. 

10 $, . 1 — ( 1 ) The prospectus of 

a co.,‘ which was being formed to take over iron- 
works contained a statement that the present 
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value of the turnover or output of the entire works 
is over £1,000,000 sterling per annum.*' If that 
statement meant that the works had actually in 
one year turned out produce worth at present 
prices more than a million, or at that rate per year 
it was untrue. If it meant only that the works 
were capable of turning out that amount of produce 
it was true. In an action of deceit for fraudulent 
misrepresentation whereby pltf. was induced to 
take shares he swore in answer to interrogatories 
that he ** understood the meaning ” of the state- 
ment ** to be that which the words obviously 
conveyed ” & at the trial was not asked either in 
examination or cross-examination what interpre- 
tation he had put upon the words : — Held : the 
statement taken in connection with the context 
was ambiguous & capable of the two meanings ; 
it lay on pltf. to prove that he had interpreted the 
words in the sense in which they were false & 
had in fact been deceived by them into taking 
the shares & that as he had as a matter of fact 
failed to prove this the action could not be 
maintained. 

(2) In an action of deceit pltf. cannot recover 
unless he proves that the representation made 
to him was false in a material particular, that the 
intention to deceive must necessarily be implied, 
& that he incurred damage by acting on the faith 
of the false representation. 

If, in the context in which it stands, it could not 
be honestly intended or reasonably understood 
in any other sense, I should think that applt.*s 
case was made out, although he has contented 
himself with swearing in answer to deft.’s inter* 
1 ‘ogatories, that he understood the meaning of the 
words to be “ that wliich they obviously con- 
vey,** & has professed to bo unable to express in 
other words what he understood to be the meaning 
thereof. . . . But it is otherwise, in my opinion, 
if the words in the context in which they stand 
may have been honestly intended to bear another 
sense, in which they would be true, & might 
reasonably have been so understood by an 
intelligent man of business (Lord Selborne, C.). 

(3) If with intent to lead pltf. to act upon it, 
they put forth a statement which tliey know may 
bear two meanings, one of which is false to their 
knowledge, &> thereby pltf. putting that meaning 
on it is misled, I do not think they can escape by 
saying he ought to have put the other (Lord 
Blackburn). 

(4) The motive of the person saying that which 
he Imows not to be true to another with the 
intention to lead him to act on the faith of the 
statement is immaterial. Defts. might honestly 
believe that the shares were a capital investment, 
& that they were doing him a kindness by tricking 
him into buying them. If they did trick him 
into doing so, they are civilly responsible as for a 
deceit (Lord Blackburn). 

(5) He (pltf.) must establish that this fraud was 
an inducing cause to the contract ; for which 
purpose it must be material, it must have 
produced in his mind an erroneous belief, 
influencing his conduct (Lord Selborne, C.). 

(6) I think the tribunal which has to decide 
the fact should remember that now, & for some 
years past, pltf. can be called as a witness on his 
own behalf, that if he is not so called, or being so 
called does not swear that he was induced, it adds 
much weight to the doubts whether the inference 
was a true one. I do not say it is conclusive 
(Lord Blackburn). 

(7) I think if it is proved that defts. with a view 
to induce pltf. to enter into a contract made a 
statement to pltf. of such a nature as would be I 


likely to induce a person to enter into a contract 
& it is proved that pltf. did enter into the contract, 
it is a fair inference of fa.ct that he was induced 
to do so by the statement (Lord Blackburn). 

(8) I agree in what is said by Cotton, L.J., in 
Arkwright v. Newhold, No. 114, poet, “ An action 
of deceit is a common law action & must be 
decided on the same principles, whether it be 
brought in the Ch. Div. or any of the common 
law Divs. ; there being in my opinion no such 
thing as an equitable action for deceit ** (Lord 
Blackburn). — Smith v. Chadwick (1884), 9 
App. Cas. 187 ; 63 L. J. Ch. 873 ; 60 L. T. 607 ; 
48 J. P. 644 ; 32 W. R. 687, H. L. 

Annotations: — As to (1) Apld. Bellairs v. Tucker (1884), 

13 Q. B. D. 662 ; Moore e. Explosives Co. (1887), 56 

L. J. Q. B. 235 ; Derry v. Peek (1889), 14 App. Oas. 337. 
Oonsd. McKeown v. Boudard-Peveril Gear Co. (1896), 
65 L. J. Ch. 735 ; Bisset v. WUkinson, [1927] A. C. 177. 
As to (2) Conid. He London & Leeds Bank, Ex t>. Carling, 
Carling V. London Sc Leeds Bank (188U, 66 L. J. Ch. 321 ; 
Nash V. Calthorpe, [1906] 2 Ch. 237. Capel v. Sim's 

Ships Compositions Co. (1888), 67 L. J. Ch. 713 ; Qlasier 
17. Rolls (1889), 42 Ch. D. 436 ; Knox v. Hayman (1892), 
67 L. T. 137 ; Greenwood v. Leather Shod Wheel C!o., 
[1900] 1 Ch. 421 : Cackett v. Keswick, [1902] 2 Ch. 466 ; 
Macleay v. Tait, [1906] A. C. 24 : Shepheard v. Bray, 
[1906] 2 Ch. 235. As to (4) Bdd. Edgington 17. Fits* 
maurice (1886), 29 Ch. D. 459 : Derry 17. Peek (loo9), 

14 App. Cas. 337. As to (6) Oonid. Amison v. Smith 
(1889), 41 Ch. D. 348 ; Derry v. Peek (1889), 14 App. Cas. 
337. As to (6) Consd. Amison 17. Smith (1889), 41 Ch. D. 
348. Re!d. Cackett v. Keswick, [1902] 2 Ch. 456 ; Nash 
17. Calthorpe, [1905] 2 Ch. 237. Asto H) OoDfd. Hughes v. 
Twisdon (1886), 55 L. J. Ch. 481 ; Amison v. SmithTlB89), 
41 Ch. D. 348 ; Andrews v. Mookford (No. 1) (1896), 73 
L. T. 726. Refd. Nash 17. Calthorpo, [1905] 2 Ch. 237. 
As to (8) Apprvd. Derry^r. Peek (1889), 14 App. Cas. 337. 
GeneraUi/, Ra!d. Smith v. Reed (1886), 2 T. L. R. 442, 
Angus t7. aiflord, [1891] 2 Ch. 449 ; He Metropolitan Coal 
Consumers' Assoon., Karberg's Case (1892), 66 L. T. 700 ; 
Broome v. Speak, [190.3] 1 Ch. 586 ; Pearson i7. Dublin 
Corpn., [1907] A. C. 351 ; Taokoy i7. MoBain, [1912] 
A. C. 186. 

107, ,] — i,ow 17. Bouverib, No. 

254, poet, 

108. .] — Where an ambiguous 

expreBsion waB used it must be shown that It 
waR used with a fraudulent intent (Bowen, L.J.). — 
Watts v. Atkinson (1892). 8 T. L. K. 236, C. A. 

Statement in prospectus.] — See Com- 
panies, Vol. IX., pp. 114, 118, 119, 123, 120, 128, 
Nos. 545, 546, 584, 588, 631, 662, 669, 070. 

C. Repreecniatione Compounded of More than One 
Statement, 

Whole representation must be looked at — Sale by 
auction .] — See Auction & Auctioneers, Vol. III., 
p. 18, Nos. 134, 135. 

Company prospectus.] — See Companies, 

Vol. IX., p. 112, No. 531. 

Life Insurance circular .] — See Insurance, 

Vol. XXIX., p. 371, No. 2977. 


Sub-sect. 3. — Date at which Falsity Material. 

109. Time when representation acted on — Con* 
tlnulng representation.] — (1) When a party haa 
practised a deception with a view to a particular 
end, which has been attained by it, ho cannot be 
allowed to deny its materiality. 

(2) Representations inducing a person to enter 
into a particular contract, though not made at 
t>he moment the contract is actu^ly entered into, 
constitute, if fraudulently made, dolus dans locum 
contractui. 

It is a continuing representation. The repre- 
sentation does not end for ever when the repre- 
sentation is once made (Lord Cranworth). 

(3) Can it be permitted to a party who has 
practised a deception, with a view to a particular 

nd, which has been attained by it, to speculate 

o 2 
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Sect.l. — Falsity: Sub-Beet. 3. Sect. 2: Sub -sects. 
Id: 2, A. ja).] 

on what might have been the result if there had 
been a full communication of the truth ? (Lord 
Chelmsford. C.). — Smith v. Kay (1859), 7 H. L. 
Oas. 760 ; 30 L. J. Ch. 45 ; 11 B. B. 299, H. L. ; 
S. C. sub nom. Kay v. Smith (1856), 21 
. 522. 

Annotatione : — Ae to (3) Apld. Gordon v. Stroot, 

2 Q. B. 641. GeneraUvt Mentd. Aylesford v. Morrie 
8 App. 484 ; King v, Anderson (1874), 23 W. 

Error In bank pass book.] — See 

Bankers, Vol. III., pp. 243-247. 

Statement in prospectus.] — See Com- 
panies, Vol. IX., p. 114, Nos. 547, 548. 

False representation corrected — Sale by 

auction.] — See, generally. Auction & Auc- 
tioneers, Vol. III., pp. 17, 18, Nos. 124-128. 

True representation becoming false — Sale by 

auction.] — See Auction & Auctioneers, Vol. III., 
p. 16, No. 120. 

Statement in prospectus.] — See 

Companies, Vol. IX., pp. 139-141, 271-273, Nos. 
772-784, 1670-1679. 

Effect of subsequent non-belief.] — 

See Part IV., Sect. 1, sub-sect. 4, post. 


[1899] 
(1873), 
R. 196. 



Sect. 2.— OMISSION, SILENCE OR INACTION. 

Sub-sect. 1. — General Rule. 

See Estoppel, Vol. XXI., pp. 328 et seq. 

110. Mere silence no misrepresentation.] — If a 
person, who is asked by a tradesman respecting 
the circumstances & credit of another, tells him 
that he has been paid a debt duo to himself from 
such person, & that he was ready to give him credit 
for anything he wanted ; that representation 
would not be sufficient to support an action for a 
deceitful misrepresentation of such person’s cir- 
cumstances, whereby the tradesman was induced 
to give him credit although such person had been 
before that time discharged under an insolvent 
Act, & that deft, knew it but did not mention it. 
Such a colloquium will not support an innuendo 
that deft, meant thereby that such person was in 
good circumstances & lit to be trusted generally 
with goods on credit. — Gainspord v. Blackford 
(1819), 7 Price, 544 ; 146 E. R. 1066. 

111. .] — Turner v. Harvey, No. 101, ante. 

112. .] — Walters v. Morgan, No. 137, 

post. 

118. .] — In an action by a governess for 

breach of an agreement in writing, in which she 
was described os K„ spinster, & by which deft, 
undertook that she should be employed for a term 
of three years, it was pleaded that pltf. intending 
to induce deft, to enter into the contract, con- 
cealed from him a fact material to her qualiffca- 
tions as such governess, A; material to be known 
by deft, in engaging her* as such governess, namely, 
that she had previouslv been married, & that the 
marriage had been dissolved by decree of the 
Divorce Ct. : — Held : the plea was bad, as there 
was no allegation of fraud, & the mere non- 
disclosure of a material fact was, except in the case 
of policies of insurance, no answer to an action 
upon a contract. — ^Fletcher v. Krell (1873), 
42 L, J. Q. B. 56 ; 28 L. T. 106 ; 37 J. P. 198. 
AnnoiaHon : — ^Betd. Peaioe v. Foster (1885), 2 T. L. R. 76. 

114. .] — (1) Supposing you state a thing 

partially, you may make as false a statement as 


much as if you misstated it altogether. Every 
word may be true, but if you leave out something 
which qualifies it, you may make a false statement 
(James, L.J.). 

(2) In an action of deceit the representation to 
found the action must not be innocent, that is to 
say, it must be made either with knowledge of its 
being false or with a reckless disregard as to 
whether it is or is not true (Cotton, L.J .). 

(3) An action of deceit is a common law action 
&, must be decided on the same principles whether 
it be brought in the Ch. Div. or any of the common 
law Divs., there being, in my opinion, no such 
thing as an equitable action for deceit (Cotton, 
L.J.). — ^Arkwright V. Newbold (1881), 17 Ch. D. 
301, 313 ; 50 L. J. Ch. 372 ; 44 L. T. 393 ; 29 
W. R. 466, C. A. 

Annotations: — As to (1) Reid. Rooto v. Snelling (1883), 
48 L. T. 216. As to (2) Consd. Mathias v. Yetts (188^, 
46 L. T. 497. Apld. Nash v. Woodorson (1884), 62 L. T. 
49. Apprvd. Derry v. Peek (1889), 14 App. CJas. 337. 
Be!d. Jolifle v. Baker (1883), 11 Q. B. D. 255. As to (3) 
Conid. Mathias v. Yetts (1882), 46 L. T. 497. Apld. 
Nash V. Wooderson (1884), 52 L. T. 49. PoUd. Smith v. 
Chadwick (1884), 9 App. Cas. 187. Apprvd.. Derry v. Peek 
(1889), 14 App. Cas. 337. Oenerally. Held. Boswell e. 
Coaks (1883), 23 Ch. D. 302 ; Re Scottish Petroleum (5o., 
Wallaoo»s Case (1883), 49 L. T. 348 ; Capel v. Sim’s Ships 
Compositions Co. (1888), 57 L. J. <5h. 713. Mentd. 
Lydney &. Wigpool iron Ore Co. v. Bird (1885), 31 Ch. D. 


116. .] — Inasmuch as a purchaser is, 

generally speaking, under no antecedent obliga- 
tion to communicate to his vendor facts which 
may influence his own conduct or judgment when 
bargaining for his own interest, no deceit can be 
implied from his mere silence as to such facts, 
unless he undertakes or professes to communicate 
with them. This, however, he may be held to do, 
if he makes some other communication which, 
without the addition of those facts would be 
necessarily or naturally & probably misleading. 

If it is a just conclusion that he did this inten- 
tionally & with a view to mislead in any material 
point, that is found. ... A man is presumed to 
intend the necessary or natural consequences of 
his own words & acts & the evideniia rei would 
therefore be sufficient without other proof of 
intention. 

If the vendor was not, in fact, misled, the 
contract could not be set aside ; because a dolus 
which neither induced nor materially affected the 
contract is not enough (Lord Selborne, C.). — 
Coaks v. Boswell (1886), 11 App. Cas. 232 ; 55 
L. J. Ch. 761 ; 55 L. T. 32, H. L. ; revsg. S. C. 
sub nom. Boswell v. Coaks (1884), 27 Ch. D. 424, 
C. A. ; subsequent proceedings, sub nom. Boswell 
V. Coaks (No. 2) (1894), 80 L. T. 366, n., H. L. 

Annotations : — Bsfd. Davis v. Ohrly (1898), 14 T. L. R. 260. 

Mentd. Re BosweU, Merritt v. BosweU, [1906] 2 (Jh. 359. 

116. .] — Howard v. Escombe (1887), 3 

T. L, R. 316. 


117, ,] — Charsley V. Coaks (1888), 4 

T. L. B. 628. 


118. .] — A statement may have been made 

to somebody who remained silent ; but as far as 
I know silence has never yet been held to amount 
to misrepresentation (Joyce, J.). — Seddon v. 
North Eastern Salt Co., Ltd., [1905] 1 Ch. 326 ; 
91 L. T. 793 ; 63 W. R. 232 ; 49 Sol. Jo. 119. 
Annotations : — Bald. Hindle v. Brown (1907), 98 L. T. 44 : 
Angel V. Jay, [1911] 1 K. B. 666 ; Armatroi^ v. Jackson, 
[1917] 2 K. B. 822 j Compare CSiemln de For Parts- 
Orleans v. Leeston Shipping Co. (1919), 36 T. L. R. 68 ; 
First National Reinsurance v. Greenfield, [1921] 2 K. B. 
260. 
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119. Though moral duty to disclose.] — 

(1) I am not aware of any case in which an action 
at law has been maintained against a person for 
an alleged deceit, charpng merely his concealment 
of a material fact which he was morally but not 
legally bound to disclose (Lord Chelmsford). 

(2) In a civil proceeding of this kind all that 
your lordships have to examine is the question. 
Was there or was there not misrepresentation in 
point of fact ? If there was, however innocent 
the motive may have been, your lordships will be 
obliged to arrive at the consequences which 
properly would result from what was done (Lord 
Cairns). 

(3) There can be no doubt that equity exercises 
a concurrent jurisdiction in cases of this descrip- 
tion & the same principles applicable to them must 
prevail both at law & in equity (Lord Chel^is- 
fobd). — Peek v, Gurney (1873), L. R. 6 H. L. 
377 ; 43 L. J. Ch. 19 ; 22 W. R. 29, H. L. ; ajfg. 
(1871), L. R. 13 Eq. 79. 

Annotations: — As to (1) Could. Edgingt^on v. Fitzmaurice 
(1885). 29 Ch. D. 459. Re!d. Arkwright v. Newbold (1881 ), 
17 Ch. D. 301 ; Smith v. Chadwick (1882), 20 Ch. D. 27 ; 
Lange v. Barton (1891), 7 T. L. K. 451 ; Cackett r. Kes- 
wick. [1902] 2 Ch. 45G. As to (2) Conid. EaglcsOcld t). 
Londonderry (1876), 4 Ch. D. 693 ; Derry v. Peek (1889), 
14 App. Cas. 337. Befd. Tackoy v. McBain, [1912] A. C. 
186. As Ui (3) Reid. Newbigging v. Adam (1886). 34 
Ch. D. 582; Nocton v. Ashburton. [1914] A. O. 932 ; 
Geipel v. Peach. [1917] 2 Ch. 108. Genrrallyt Refd. 
Phosphate Sewage Co. v. Eartmont (1876), 34 L. T. 154 ; 
Sohroeder v. Mendl (1877). 37 L. T. 452 ; Cargill v. Bower 
(1878), 10 Ch. D. 502; Davies v. London & Provincial 
Marino Insco. (1878), 38 L. T. 478 ; Weir v. Boll (1878). 

3 Ex. D. 238 ; Glasier r. Rolls (1889), 42 Ch. D. 436; 
Salaman v. Warner (1891). 65 L. T. 132 ; Aaron’s Reefs 
tJ. Twiss, [18961 A. C. 273 ; Andrews v. Mockford, [1896] 

1 Q. B, 372. Meatd. Pender o. Fox (1872), 20 W. R. 966 ; 
Twycross v. Grant (1878). 4 C. P. D. 40 ; R. t). Most (1881). 
50 L. J. M. C. 113 ; Phillips r. Homfray (1883). 24 Ch. I). 
439: Young v. Wallingford (1883), 52 L. J. Ch. 500 ; 
Re Southport & West Lancashire Banking Co., P'ishcr & 
Sherrington’s Case (1885), 53 L. T. 832 ; Hatchard i». 
Mdge (1887), 18 Q. B. D. 771 ; Cavalier v. Pope. [19051 

2 K. B. 757 ; Chapman v. Groat Central I'roohold 
Minos 0905), 22 T. L. R. 90; Quirk v. Thomas, [1915] 

1 K. B. 798. 

120. ,] — Marnh.am V. Weaver, No. 

90, ante, 

121. Where no duty to disclose.] — Merc 

silence as regards a material fact, which the one 
party is not bound to disclose to the other, is not 
a ground for rescission, or a defence to specific 
performance. — T urner v. Green, [1895] 2 ('h. 
205 ; 64 L. J. Ch. 539 ; 72 L. T. 703 ; 43 W. R. 
537 ; 39 Sol. Jo. 484 ; 13 R. 551. 

Annotation : — Apld. Carlish r. Salt. [1906] 1 Ch. 335. 

122. .] — Mere non-disclosure on the 

part of the vendor, apart from circumstances 
imposing a duty upon him to disclose or inform 
the other party, does not entitle the purchaser 
to avoid his contract (Joyce, J.). — Carlish v. 
Salt, as reported in, [1906] 1 Ch. 335 ; 75 L. J. Ch. 
175 ; 94 L. T. .58. 

Annotations: — Refd. Shepherd r. Croft, [19111 1 Ch. 521; 
Tingley v, MttUer, [1917] 2 Ch. 144 ; Beyfus v. Lodge, 
[1925] Ch. 350. 

-.] — See, also, Sale of Goods ; Sale 

OP Land. 

.] — See, also. Companies, Vol. IX., p. 109, 
No. 492. 


Sub-sect. 2. — Exceptions to General Rule. 
A , Concealment , 

(o) In General , 

See Estoppel, Vol. XXI., pp. 340, 347, Nos. 
1320-1324. 

123. Whether amounting to misrepresentation.] 

— In treaties for an agreement, a wilful & 
industrious concealment of a material fact, by one 


of the parties, in order to keep the other in 
ignorance, &; to profit by that ignorance, is a gross 
fraud, dc will in equity set aside the contract. — 
Meade v, Webb (1744), 1 Bro. Pori. Cas. 308 ; 1 
E. B. 686, H. L. 

124. .] — There is fraud apparent on the 

face of the transaction. . . . All the circumstances 
& urgency of the case should have been disclosed 
to the boatman at the time & he should have been 
asked whether he chose to undertake the risk 
(Lord Kenyon, C.J.). — Edwards v, Shbrratt 
(1801), 1 East, 604 ; 102 E. R. 233. 

125. .] — In an action on the case for giving 

a false character to a tradesman, whereby he was 
induced to trust an insolvent person : — Held : (1) 
fraud was necessary to support the action. 

(2) Fraud may consist as well in the suppression 
of what is true, as in the representation of what is 
false. If a man professing to answer a question 
select those facts only which are likely to give 
a credit to the person to whom he speaks, & 
keeps back the rest, he is a more artful knave than 
he who tells a direct falsehood (Chambre, J.). 
—Tapp v, Lee (1803), 3 Bos. & P. 307 ; 127 E. R. 
200. 

Annotations: — As to (1) Refd. Fostor v. Charles (1830), 7 
Bing. 105. As to (2) Conid. Fostor v. Charles (1830), 6 
Bing. 396. Generally, Refd. Amos v. :Mlllward (1818), 2 
Moore. O. P. 713. 

126. .] — Senible : where a fact is in the 

knowledge of the party who is the proposer of a 
compact, & is a fact which, if known to the other, 
would be unfavourable to him who proposes, the 
suppression of the fact will be, in point of law, a 
fraud ; although the other party made no inquiry 
on the subject. — Bruce v. Ruler (1828), 2 Man. 
& Ry. K. B. 3 ; 6 L. J. O. 8. K. B. 228. 

Annotation : — Conid. Gray v, Owen, [lOlOJ 1 K. B. 622, 

127. .] — A., on Tuesday, Nov. 17, asked 

B. to give him change for a chfique for £10 10«. 
drawn by C. on W. & co., bankers. B. did so, & 
kept the cheque till tiie following Saturday, when 
he paid it to his bankers. On Monday, Nov. 23, 
W. & CO, stopped payment, & the cheque was not 
paid by them. On the evening of that day B. told 
A. that the cheque had been returned, not telling 
A. that W. & CO. had stopped payment , a fact which 
A. did not know. A, gave B. £5, & an I.O.U. for 
£5 10s., & took back the cliequo. It was proved 
that C, had funds in the hands of W. & co. ; — 
Held : the 8uppre8.sion of the fact by B. that W. 

& co. had stopped payment, & the statement by 
him that the cheque had been returned, amounted 
to such a fraud upon A. as would entitle him to 
recover back the £5, in an action for money had & 
received ; &, to entitle him to do so, it was not 
necessary that he should have given or tendered 
back the check to B. — Billing v. Hies (1841), 
Car. & M. 26. N. P. 

128. .] — (1) A fraudulent suppression or 

concealment may be, A sometimes is, equivalent 
civiliter to a false assertion fraudulently made in 
express terms (Knight Bruce, V.-C.). 

(2) The burthen of proof lias upon the party who 
afiiniis, not upon the party who denies, but the 
rule is not unqualified, nor is it without exception. 
Neither criminality nor fraud is to bo presumed 
(Knight Bruce, V.-C.).— Htikeman v, Dawson 
(1847), 1 De G. & Sm. 90 ; 4 Hy. & Can. Cas. 586 ; 

10 L. J. Ch. 205 ; 8 L. T. O. S. 561 ; llJur. 214 ; 

03 E. R. 984. 

Annotations .’—As to (1) Refd. Stocki v. Wilson, [1913] 3 
K. B. 235 ; Leslie v. Hboill, [1914] 3 K. B. 607. Oenerally, 
Reid. Wright V. Leonard (1861), 11 C. B. N. S. 258 ; 
Miller V. BUnkley (1878), 38 L. T. 527. 

129. .] — Misrepresentations may be either 

by a suppression of the truth or an assertion of 
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Misrepresentation and Fraud. 


Sect. 2. — Omission, silence or inaction: Syb-sect. 2, 
ul* (a) ( 

what is false ; but to bo the ground for avoiding 
the contract, the representation must be one 
“ dans locum cordractm,'^ or such, that it is reason- 
able to infer, that in its absence the party deceived 
would not have entered into the contract. — 
il^iiSFORD V. Richards (1863), 17 Beav. 87 ; 22 
L. J. Ch. 660 ; 22 L. T. O. S. 61 ; 17 Jur. 866 ; 
IW. R.206; 61E. R. 066. 

ArmotatUms Jennings «. Broughton (1853), 17 

Boav. 234. Betd. Bushby v, EUls (1853), 17 Bear. 279 ; 
Caelland v. Leech (1866), 27 L. T. O. S. 69 ; Gordon r. 
Street, [1899] 2 Q. B. 641. 


761; Re National Debenture Sc Assets Cktrpn., [1801] 
2 Ch. 605 ; Westmoreland Green Sc Blue Slate Go. v. 


Feilden (1891), 7 T. L. K. 585 ; East Broken Hill Consols 
V. Mallaby-Deeley (1896), 11 T. L. H. 465 ; Re Hemp, 
Yam 6c Cordage Co.. Hindley's Case, [1896] 2 Ch. 121 ; 


Yam Sc Cordage Co., Hindley's Case, [1896] 2 Ch. 121 : 
Re Kent Coalfields Syndicate, [1898] 1 Q. B. 754 ; Ladl^^ 
Dress Assoon. v, Pulbrook (1899). 68 L. J. Q. B. 871 ; He 
Trench Sc ^beless Tyre Co., Betnell v. l^noh 6c iSibeless 
T 3 rre Co. (1899), 69 L. J. Ch. 9^ Re Yolland, Husson 6c 
Birkett, Leioester v. Yolland, Husson & Birkett (1907), 
77 L. J. Ch. 43 : Moosa Goolam Arill v. Ebrahim Goolam 
Ariff (1912), 28 T. L. H. 605 ; First National Heinsuranoe 
V. Greenfield, [1921] 2 K. B. 260. 

181. .] — Sernble ; if a co., knowing that 

their line is blocked, issued a ticket to a passenger 
for a through train, he might hold them for mis- 
representation. — ^WooDGATB V. Great Western 


180 , .] — ( 1 ) Where a person has been, by 

the fraudulent misrepresentations of directors, 
or by their fraudulent concealment of facts, drawn 
into a contract to purchase shares in a co., the 
directors cannot enforce the contract against him, 
but he may rescind it. But he must do so within 
a reasonable time. 

It is said that everything which is stated in the 
prospectus is literally true & so it is, but the objec- 
tion to it is not that it does not state the truth as 
far as it goes, but that it conceals most material 
facts with which the public ought to have been 
made acquainted, the very concealment of which 
gives to the truth which is told, tlie character of 
falsehood (Lord Chelmsford, C.). 

(2) A contract induced by fraud is not void, 
but voidable. — O akes v. Turquand & Harding, 
Peek v. Turquand & Harding, Re Ovbrend, 
Gurney & Co. (1807), L. R. 2 H. L. 325 ; 36 
L. J. Ch. 940 ; 16 L. T. 808 ; 15 W. R. 1201, H. L. ; 
affg, S. C. sub nom. Re Overend, Gurney & Co., 
Eie p. Oakes & Peek, L. R. 3 Eq. 676. 

AnnotaHone : — As io (1 ) Oonid. Ovorend, Gumey v. Guniey 
(1869), 4 (i^i. App. 701. Apld. Re Gcueral Provluoial Lifo 
Ajmoo.. Ex p, Daiiitroo 0870), 18 W. It. 396. Gonsd. 
WaternouBO v. Jamlusou (1870), L. It. 2 Sc. Sc Dlv. 29 ; 
Peek V. Gumey (1871), L. It. 13 En. 79. Reid. HeiidorBon 
V. Laoon (1867), L. It. 5 Eq. 249 ; Kent v. Freohold Laud 
6c Briokmaking Co. (1868), 3 Ch. App. 493 ; Ogilvio v. 
Currie (1868), 37 L. J. Ch. 541 ; Rc Aberaman Ironworks, 
Peek's Case (1869), 4 Ch. App. 532 ; Rc Estatos luvostmeut 
Co., Pawle's Caso (1869), 4 Ch. .^p. 497 : Re Loudon 6c 
County General Agency Assoon., Iiaro’s Case (1809), 4 Ch. 
App. 608; MoEuon v. West London Wharves 6c Ware- 
houses Co. (1871), 6 Ob. App. 055 ; Stone u. City 6c County 
Bank, Collins v, City 6c County Bank (1877), 3 C. I*. D. 
282 ; Twyoross v. Grant (1877), 46 L. J. Q. B. 630; 
Tonnent e. City of Glasgow Bank (1879), 4 App. ('as. 615 ; 
Re Hull Sc County Bank, Burgess’s Case (1880h 15 Ch. 1). 
607 ; Re London 6c Leeds Bank, Ex p. Carling, Carling 
e. London 6c Leeds Bank (1887), 56 L. J. Ch. 321 ; Re 
BriUsh Bunnah Land Co. (1888), 4 T. L. It. 631 ; Cock- 
sedge V. Metropolitan Coal Consumers Assoon. (1891), 
64 L. T. 826 ; Boaler v. Brodhurst (1892), 8 T. L. R. 398 ; 
Abram S.S. Co. v. Westvllle Shipping Co., [1923] A. O. 
773. As to (2) Apld. Iteese llivor Silver Mining CJo. v. 
Smith (1869), L. K. 4 H. L. 64. Diltd. Re Warren's 
Blacking Co., Pontelow’s Caso (1869), 4 Ch. App. 178. 
Raid. Oriental Commercial Bank, Alabaster^s Case 
(1868), L. H. 7 Eg. 273 ; Rc London 6c Mediterranean 
Bank. Wright’s Case (1871), 7 Ch. App. 56 ; Re Laxon 
(No. 2), [1892] 3 Ch. 555. (Jcnernllpj Mentd. jke Cleveland 
Iron Co., Exp» Stevenson (1867), 16 W. H. 95 ; Re Overend, 
Gumey, Ex p, Musgrave (1867), 37 L. J. Ch. 161 ; Re 
Universal Banking Corpn., Gunn’s Case (1867), 3 Ch. App. 
40 ; Downes iTship (1868), L. R. 3 H. L. 343 ; & 
Ovorend, Gumey, Barrow’s (Jase (1868), 3 Oh. App. 784 ; 
Re London 6c Northern Insoe. Corpn., Staoe 6c Worth’s 
Case (1869), 4 Ch. App. 682 ; Re Imperial Land Co. of 
Marseilles, Ex p. Jealheson (1870), L. K. 11 Eq. 109 ; 
Re Oontraot Corpn., Hudson’s Case (1871), L. R. 12 Eq. 1 ; 
Re Empire Assoe. Corpn., Challis’s Case, Somerville’s 
Case (1871), 6 Ch. App. 2()6 ; Re Hercules Insoe., iSigh 
Sc Sharman’s Case (1872), L. R. IS Eq. 566; Re Para- 
guassu Steam Tramroad Co., Black’s c:ase (1872), 8 Ch. 
App. 264 ; Re Blakely Ordnance Co., Brett’s Caae, Re 
Orl^tal Commercial Bank, Morris’ Case (1873), 8 Ch. App. 
800 ; Re Welsh Manuel Sc Tweed Co. (1875), L. R. 20 Eq. 
860; Re Nassau Phosphate Co. (1876), 2 Ch. D. 610; 
Oree v. SomervaU (1879). 4 App. Caa. 648 ; Re Scottish 
Petroleum Co., Maolagan^s Case (1882), 51 L. J. Ch, 841 ; 
Re Soottish Petroleum Co. (1883), 23 Ch. D. 413 ; Re 
Ystalyfera Oo. (1886), 2 T. L. R. 900 : Re London (Cellu- 
loid 03., Bayley Sc Hanbury’s Oases (1888), 36 W. R. 673 ; 
Re Lennox i^hUshing Co., Ex p. Storey (1890), 62 L. T. 


Ry. Co. (1884), 61 L. T. 826 ; 40 J. P. 106 ; 33 
W. R. 428 ; 1 T. L. R. 133, D. C. 

AnnotaHone: — Mentd. McCartau v. N. E. Ry. (1885), 54 

L. J. Q. B. 441 ; Stevens r. G. W. Ry. (1885), 49 J. P. 

310. 

132, ,] — Marnham V, Weaver, No. 00, 

ante. 

183. .] — Misrepresentation undoubtedly 

might be made by concealment (Romer, L.J.). — 
Seaton v. Heath, Seaton v. Burnand, [1899] 
1 Q. B. 782 ; 68 L. J. Q. B. 631 ; 80 L. T. 579 ; 
47 W. R. 487 ; 15 T. L. R. 207 ; 4 Com. Cas. 193, 
O. A. ; on appeal, sub nom. Seaton v. Burnand, 
Burnand v. Seaton, [1900] A. C. 135, H. L. 
Annotaiicme : — Reid. London General Omnibus Co. v. 

Holloway, [1912] 2 K. B. 72. Mentd. Parr’s Bank v. 

Albert Minos Syndicate (1900), 5 Com. Cas. 116 ; Rc 

Denton’s Estate, Lioenses Insce. Cortm. Sc Guarantee 

Fund V. Denton. [1904] 2 Ch. 178 ; Floyd v. Gibson (1909), 

100 L: T. 761 ; Cantiero Mcccanico Brindislno v, Jansoii, 

[1912] 3 K. B. 452 ; Banbury v. Bank of Montreal, [1918] 

A. C. 626 ; Yorke r. Yorkshire Insoe., [1918] 1 K. B. 

662 : Wilson v. United Counties Bank, [1920] A. C. 102 ; 

Yorkshire Insoe. e. Craino, [1922] 2 A. C. 541. 

.] — See, also, Carriers, Vol. VIII., p. 45, 

Nob. 273-278. 

134 . Question for Jury.] — Bowring v. 

Stevens, No. 666, post 

135 . ,] — In case against husband & 

wife for falsely representing to pltf., a broker 
employed by them to distrain upon certain 
premises in which the wife had an interest, that the 
latter was entitled to distrain for rent in arrear, 
whereby pltf., who made the distress, was put to 
costs in a replevin suit — ^it appeared that a distress 
warrant was signed by the wife Sc handed to pltf. 
in the presence of the husband ; that no repre- 
sentation whatever was made by defts. or either of 
them, at the time the warrant was so handed over ; 
but that, in fact, the wife had no right to sign a 
warrant, the leged estate in the premises being in 
the trustees under her marriage settlement ; — 
Held: it was properly left to the jury to say 
whether there was any false or fraudulent repre- 
sentation in the mere omission to state that the 
property was in settlement when pltf. was 
employed to distrain ; Sc, the jury having found 
there was not, pltf. was not entitled to recover on 
not guilty, it being essential to the maintenance of 
the action that the falsehood of the representation 
should have been known to the party making it. 

A statement false in fact, but not false to the 
knowledge of the party making it, nor made with 
any intention to deceive, will not support an action, 
unless from the nature of the dealings between 
the parties a contract to indemnify can be implied 
(Tindal, C.J.). — Rawungs v. bell (1846), 1 
C, B. 951 ; 14 L, J. C. P. 265 ; 6 L. T. O. S. 391 ; 
9 Jur. 973 ; 136 E. R. 817. 

AnnotaHone : — ^Reld. Childers v. Wooler (1859), 2 E. & £. 

287 ; Dloksou v, Reuter's Telegraph O). (1877), 2 C. P. D. 

62. 

136. Dependent on olroumstances of each 

ease.] — Whether fraud is made out must depend 
on the circumstances in each case. — E ngland v. 
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Downs (1840), 2 Beav. 622 ; 9 L. J. Ch. 813 ; 
4 Jur. 626 : 48 E. B. 1284. 


: — Mentd. Doe d. Biohards v. Lewis, Bichards 
t>. Lewis (1852), 11 0. B. 1035 ; Whateley «. Spooner (1857), 
3 K. & J. 542 ; Re Deprcz, Henriques v. Deprez, [1917] 
1 Oil* 24. 


• Duty to disclose.]--i8^6e Sub-sect. 2, A. (b), 

post. 

Rights or assignee of contract.]— See 
Part VI., Sect. 3, sub-sect. 2, post. 


(b) Duty to Disclose, 

137. When duty arises— Fiduciary relationship.] 

— There being no fiduciary relation between 
vendor & a purchaser, the purchaser is not bound 
to disclose any fact exclusively within his know- 
ledge which might be expected to influence the 
price of the subject to be sold. Simple reticence 
does not amount to legal fraud, but a word or 
gesture intended to induce the vendor to believe 
m the existence of a non-existing fact, which might 
influence the price of the subject to be sold, would 
be sufficient ground for a ct. of equity to refuse 
a decree of specific performance, & so, a fortiori, 
would any contrivance on the part of the pur- 
chaser, better informed than the vendor as to 
value, to hurry the vendor into an aj^eement 
without giving him an opportunity of being fully 
informed on that subject, or taking advice as to the 
terms of the bargain. 

A single word, or, I may add, a nod or a wdnk, 
or a shake of the head, or a smile from the pur- 
chaser intended to induce the vendor to believe 
the existence of a non-existing fact, whicli might 
influence the price of the subject to be sold would 
be sufficient ground for a ct. of equity to refuse a 
decree for a specific performance of the agreement 
(Lord Campbell, C.). — Walters v, Morgan 
(1861), 3 De G. F. & J. 718 ; 4 L. T. 758 ; 45 
E. II. 1056, L. C. 

Annotations : — Gonid. Turner v. Green, [1895] 2 (7h. 205, 
Refd. Stiddoa v. North EaHtcru Sait Co., [l905J 1 Ch. 320. 

138. .] — Turner v. Green, No. 121, 

ante, 

-.] — See Carriers, Vol. VlII., pp. 23, 
24, Nos. 126-137. 

Remedy for innocent misrepresenta- 
tion .] — See Part VII., Sect. 3, sub-sect. 2, 1)., post, 

139. Whether existence of duty] essentiai — To 
render concealment fraudulent.] — Irvine (or 
Douglas) v, Kirkpatrick, No. 380, post, 

140. .] — Horsfall v, Thomas, No. 

182, post, 

141. Contract dependent on truth & accuracy 
of representation.] — Suppression of the truth, or 
misrepresentation of a material fact, will vitiate 
any contract or gift, the validity of which depends 
upon the truth & accuracy of the representa- 
tion on which it is made (Stuart, V.-C.). — 
Prideaux V, Lonsdale (1863), 4 Giff. 169; 1 
New liep. 665 ; 32 L. J. Ch. 317 ; 8 L. T. 109 ; 

9 Jur. N. S. 488 ; 11 W. R. 631 ; 66 E. R. 661 ; 
on appeal, 1 De G. J. & Sm. 433, L. JJ. 

Annotatione : — Mentd. Everltt v, Everitt (1870), L. R. 10 

Eq. 405 ; PhUlips v. Mullingg (1871), 7 Ch. App. 244 ; 
Baker v. Loader (1872), L. B. 16 £q. 49 ; Welman v, 
Welman (1880), 15 Ch. D. 570. 


,]—See Carriers, Vol. VIII., pp. 23, 

24, Nos. 126-137. » pp . 

142. Compromise.] — A compromise sanctioned 
by the Ct. of Ch., on behalf of persons under 
disability, is liable to be set aside on the ground of 
fraud, or of suppression of material facts, which 
amounts, in the eye of the ct., to fraud. — Brooke 
V, Mostyn (Lord) (1864), 2 De G. J. &. Sm. 373 ; 
6 New Rep. 206 ; 34 L. J, Ch. 66 ; 11 L. T. 392 ; 
10 Jur. N. S. 1114 ; 13 W. R. 116 ; 46 E. R. 419, 
L. JJ. ; on appeal, sub nom, Mostyn v, Brooke 
(1866), L. R. 4 H. L. 304. 

AnnotaHons: — Expld. Mlcholls v, Corbett (1865). 3 Do 
G. J. & Sm. 18. Reid. Fadello v, Bernard (1871), 10 
W. R. 555: Ck>aks v, Boswell (1886), 11 App. Cas. 232. 
Mentd. Re wells, Boyer v, Maolocm, [1903] 1 Ch. 848. 

143. .] — It seems to me that the ground on 

which pltf. was asked to enter into a compromise 
was that the son was absolutely without means, 
that the father had the means, but was refusing to 
assist him. ... It was brought to the mind of 
deft.’s solr., that that was the ground upon which 
pltf.’s solr. would enter into negotiations & 
probably come to a compromise. He knowing 
that &> knowing the materiality of the fact of the 
father being dead, intentionally concealed that 
fact, knowing . . . that if he said that the father 
was then dead, the other solr. would immediately 
stop the negotiations. It seems to me that his 
concealment of that fact under those circumstances 
amounted virtually to an absolute misrepresenta- 
tion of fact by which the contract was obtained 
(Brett, L.J.). — Gilbert v, Endean (1878), 9 
Ch. D. 269 ; 39 L. T. 404 ; 27 W. H. 252, C. A. 

Annotations .’—Reid. Arkwright v. Nowbold (1881), 17 Ch. D. 
301 ; Turner v. Green (1895), 43 W. R. 637. Mentd. 
Re Gaudot 8.8. Co. (1870), 12 Ch. D. 882 ; Charles v, 
Butson (1895). 39 So). Jo. 346 ; Ainsworth v, Wildlzw, 
[1896] 1 Ch. 673 ; StopbonHori v. Garnett, [1898] 1 
677 ; Halford v. Hardy (1899), 81 L. T. 721 ; Carter v, 
Roberts, [1903] 2 Ch. 312 ; Townend v, Townond (1905), 
93 L. T. 680 ; Re Launder, Launder v, Richards (1908), 
98 L. T. 554. 

Transaction by agents.] — See Agency, Vol. 1., 
pp. 478, 479, Nos. 1694-1600. 

Company prospectus.] — *SVe Companies, Vol. IX., 
pp. 104-112, Nos. 447-629. 

Company promotion.] — See Companies, Vol. IX., 
pp. 46-49, 59, GO, Nos. 67-70, 80-85, 159-163. 

Company officers.] — See Companies, Vol. IX., 
p. 467, Nos. 3048, 3049. 

Family arrangements .] — See Family Arrange- 
ments, Vol. XXIV., pp. 958, 959, Nos. 116-126. 

Contracts of guarantee.] — See Guarantee, Vol. 
XXVI., pp. 98, 99, 211-217, Nos. 679, 1665-1716. 

Agreements for marriage .] — See Husband & 
Wife, Vol. XXVJL, p. 31, Nos. 69, 70. 

Contracts of Insurance.] — See Insurance, Vol. 
XXIX., pp. 163-174, Nos. 1187-1310. 

Fitness of premises for proposed tenancy.]— 
Landlord & Tenant, Vol. XXXI., p. 176, No. 
3080. 

Mortgages.]— 6'ce Mortgage, Part XIll., Sect. 
13, sub-sect. 2, A., post. 

Contracts for sale of land .] — See Sale of Land. 
Solicitors .] — See Soucitors, 

Trustees .] — See Trusts & Trustees. 


PART III. SECrr. 2, 8UB-8ECT. 2.— 
A. (b). 

m. When dtiiv arises — Subsequent 
aiecoeery offalsUy ,] — A person who has 
induced another to enter into oon- 
t^tuol relations with him by honestly 
St bond fide making a representation, 
which he afterwards discovers to be 
false, i^, as regards contracts entered 
mto with him subsequently to such 
cUaoovexy, under a duty to disolose the 
falsity of the representation to the other 


contracting party. — Robertson & 
Moffat v, Belson, [1905] V. L. R. 
555.— AUS. 

1391. Whether existence of duly 
essential — To render concealment fraudu^ 
Zenf.]— The concealment which a ct. 
of equity will deem ** undue," Sc tor 
which it will grant relief, is non- 
disclosure which one party is under 
some obligation to communicate. Sc 
which some other party had a right 
de jure to know. — RiDLsr Sc Bonb 
TBUSTKES iNEOLVEirr JEetatx V, Al- 


UANCE Bank (1876), 6 Nfld. L. K. 68. 

— HPLD. 

18911. .] — Concealment, to 

form ground for a charge of fraud, must 
be of somothing which the party using 
it was bound to disclose. — Irvine v, 
Kirkpatrick (1850), 7 Bell, 8c. App. 
186; 22 Bo. Jur. 634 : revsq. (1848), 
10 Dunl. (Ot. of Bess.) 367.— SCOT. 

189 ill. .)— Joy C^handba 

Banerjeb r. Srbenath Chattbrjee 
(1906), 1. L. R. 32 Calo. 367.— IND. 
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Misrbpeesentation and Fraud. 


Sect. 2 . — Omiasiont silence or inaction : Sub-sect. 2, 
A.{c). Sect. 3. Part IV. Sect. 1: Sub- 
sects. 1 2, A.] 

(c) Partial Truth Disclosed. 


ChlUinfiTworth v. Chambers, [1896] 1 Ch. 685 ; Fletohar v. 
Collis, [1905] 2 Ch. 24 ; London General Omnibus Co. v. 
Holloway, [1912] 2 K. B. 72. 

146. .] — Abkwright V. Nbwbold, No. 114, 

ante. 


144. Partial information may amount to mis- 
representation.] — Deft, having had a credit lodged 
with him by a foreign house in favour of T. to a 
certain amoimt, upon an express stipulation that 
T. should previously lodge in his hands goods to 
treble the amount ; & being applied to by pltfs. 
for information respecting the responsibility of T. 
answered that he knew nothing of T. liimself, but 
what he had learned from his correspondent ; but 
that he had a credit lodged with him for so much 
bv a respectable house at H., which he held at T.’s 
disposal, omitting the condition, & upon a view 
of all the circumstances which had come to his, 
deft.’s, knowledge, pltfs. might execute T.’s order 
with safety, an order for the sale & delivery of 
goods on credit. In an action on the case to 
recover damages ineuwed by pltfs. in consequence 
of having trusted T. on this representation : — 
Held : there was a material suxipression of the 
truth, & evidence sufficient for the jury to find 
fraud, which is the gist of the action ; although 
deft, had no immediate interest in making the false 
representation ; & though at the time when it 
was made, he added, that he gave the advice 
without prejudice to himself. — Kyre v. Dunsford 
(1801), 1 East, 318 ; 102 E. K. 123. 

AnTUtiations Re!d. Haycraft v. Crtiiisy (]801), 2 East, 92 ; 

Amos V. Mlllward (1818), 2 Moore, C. P. 713. 

146. .] — Imperfect information equivalent 

to concealment. — Walker v. Symondk (1818), 
3 Swan. 1 ; 36 E. R. 751. 

AnwtotfortjS .—-Mentd. TarloUm v. Hornby (1835). 1 Y. & 

C. Ex. 333 ; Munch v, Oockoiell (1836), 8 Him. 219; 

(1841), 4 Beav. 179; ShlnUm v. Rawlinn 
P- Jarnes (1853), 3 

P®.?’ • Burrows v. Walls (1855), 6 Do G. M. 

^ G. 233 ; Thompson v. Finch (1860), 22 Beav. 316; 

Lloyd 1 ). Attwood, Attwood v. Lloyd (1859), 3 Do G. & J. 

014 ; Farrunfc v. Blanchford (1863), 1 Do G. J. & Sm. 107 ; 

Be Brogden, Billing v. Brogdon (1888), 38 Ch. D. 646 ; 


147. Suggestlo falsi.] — Coaks v. Boswell, 

No. 115, ante. 

148. .] — Aaron’s Reefs v. Twiss, 

No. 16, ante. 


Sect. 3.— BURDEN OF PROOF OF M1SREPR& 
SENTATION. 

149. General rule — On party setting up mis- 
representation.] — Stikeman V. Dawson, No. 128, 
ante. 

150. .] — Charsley V. Coaks (1888), 

4 T. L. R. 628. 

161. .] — In a suit by resp., lately 

an insolvent, to set aside on the ground of mis- 
r^resentation or mutual mistake a release by the 
official assignee of resp.’s equity of redemption of a 
certain mtge., for accounts against applts., the 
mtgees., & in effect to have the benefit of a subse- 
quent resale by the releasee’s purchaser, it appeared 
that the official assignee had in the release admitted 
the truth of the representations made to him, & 
that resp. had thereafter taken a conveyance 
from him of all the estate vested in him under 
the insolvency : — Held : the onus was upon reap., 
who was primd facie bound by the admissions 
under seal of his vendor, to prove the falsehood 
of the representations, & not upon the applts. 
to establish their truth. — Melbourne Banking 
CoRPN. V. Brougham (1882), 7 App. Cas. 307 ; 
61 L. J. P. C. 65 ; 46 L. T. 60S ; 30 W. R. 925, 
P. C. 

Annota ion: — Mentd. Mainland v. Upjohn (1889), 41 Ch, D. 

126 . 

152. Ambiguous statement — On party setting 
up falsity.] — Capel & Co. v. Sim’s Ships Composi- 
tions Co., Ltd., No. 432, post. 


Part IV. — Fraudulent and 

Sect. 1.— FRAUDULENT MISREPRESENTATION. 

Sub-sect. 1. — In General. 

153. Whether benefit to representor necessarily 
Involved — Or collusion of representor with person 
beneflted.l—PASLEY v. Freeman, No. 163, post. 

154. Whether moral turpitude necessarily In- 
volved.]--MoKNS v. Heyworth, No. 00, ante. 

155. action for a false repre- 
sentation of soundness of a ship, knowing it to be 
false, the declaration alleged that it was made with 
a view to, & that it did, induce pltfs. to lay out 
moneys on the ship. The pleas were: Not 
guilty; A traverse of the latter allegation. It 
appeared on the trial that the expenditure of the 

pltfs. was necessary for a purpose for 
wh^lch they had pui'chased the ship, & of which 
defts. were aware ; & the judge having left it to 
the 3 ury, vdthout exception taken on either side, 
to saj whether the representation was false, & 
false to defts. knowledge, & whether the expend!* 
tupe WM caused by it, the jury found for pltfs., 
acquitting defts. of aU fraud -.—Held ; the verdict 


Innocent Misrepresentation. 

was for pltfs., & that defts. were not entitled to 
enter it, because the qualification of the jury 
merely acquitted them of moral, as distinguished 
from legal, fraud, or of a fraudiilent intention to 
inflict any injury on pltfs. — Milne v. Marwood 
(1865), 16 C. B. 778 ; 3 C. L. R. 228 ; 24 L. J. C. P. 
36; 139E. R. 632. 

156. .] — Rawlins v. Wickham, No. 271, 

post. 

167. .] — The term “ fraud ” should not be 

employed to designate conduct w^hich is not 
accompanied by moral delinquency . — Ee Agri- 
cultural Cattle Insurance Co., Spaceman’s 
Case (1864), 11 L. T. 13 ; 28 J. P. 660 ; 10 Jur. 
N. 8. 911 ; 12 W. B. 1133; revsd. on other grounds, 
sub nom. Spaceman v. Kvans (1868), L. R. 3 
H. L. 171. 

Annotations : — Retd. Be Agriculturist Cattle Insce., Stan- 
hope’s Case (1866), 1 Cn. App. 161 ; Be Agriculturist 
Cattle Insoe., Bush’s Case (1870), 6 Ch. App. 246 ; Be 
Bewloy*B Estates, Jefleiys v. Jellerys (1871), 24 L. T. 
177. Hentd. Be Agriculturist Ckittle Insoe., Belhaven’s 
Case (1865), 3 De G. J. & Sm. 41 ; Be ./brriculturist Cattle 
Insoe., Stewart’s Exon. Case (1866), 12 Jur. N. S. 611 ; 
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Sl i’neoIt>cd.)~A finding of fraud should be teserved for that which is dishonest 

morally wrong.— Parbsh Nath Maluck e. Hari Cbaran Dby (1911), I. L. R. 38 Calc. 682.— IND 
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Downes V. Ship (1868), L. H. 3 H. L. 343 ; Bvans v. 
Smalloombe's Exon. (1868), 37 L. J. Ch. 793 ; Honlds- 
worth V. Evans (1868), L. R. 3 H. L. 263 ; Ex p. London 
& Colonial Co., Tooth’s Case (1868), 19 L. T. 599 ; JU 
Agrloultnilst Cattle Insce., Dixon's Case (1869), 5 Ch. 
App. 79 ; iie Cobre Copp^ Ikline Co., Kelk's Case, JPahlen's 
Case (1869), L. R. 9 Eq. 107 ; Ee General Provident 
Assoe., Cross's Case (1869), 38 L. J. Ch. 583 ; Ee Patent 
Paper Manufaoturinsr Co., Addison's Case (1870), 5 Ch. 
App. 294 ; Ee Phosphate of Lime Co., Austin's Case 
(1871), 24 L. T. 932; Phosphate of Lime Go. v. Green 
(1871), L. R. 7 C. P. 43 ; Ee Accidental Death Insce., 
Allin's Case (1873). 43 L. J. Ch. 116 : Ashbury Railway 
Carria«re & Iron Co, v. Riche (1875), L. R. 7 H. L. 653 ; 
Ee Esparto Tradinir Co. (1879), 12 Ch. D. 191 ; Ee 
Scottish Petroleum Co., MacLagan's Caae (1882), 46 
L. T. 880 ; Ee London & StsJfordshiro Fire Insce. (1883), 
24 Ch. D. 149 ; Ee Argyle Coal & Connell Co., Ex p. 
Watson (1885), 54 L. T. 233 ; Ho Tung v. Manon Insce. 
(1901), 71 L. J. P. C. 46 ; Ee Republic of Bolivia Explora- 
tion Syndicate, [1914] 1 Ch. 139. 

158. .] — Derry v. Peek, No. 185, post. 

159. Whether statutory Ulegallty necessarily 
involved.] — A gciieral plea of fraud & covin to an 
action on a contract is not supported by evidence 
of circumstances calculated to mislead the public 
at lar^e ; but they must be of such a nature as to 
vary the liability of the contracting party in the 
particular transaction. 

Pltfs. were members of a friendly society, 
instituted, among other purposes, for that of 
lending money to its members on interest. Deft, 
became security for B., who borrowed £20 on his 
promissory note to the society. It appeared in 
evidence, that the society, in the place of being 
formed according to its printed rules consisted of 
only two members, pltfs. : — Held : those facts 
could not be given in evidence on fraud & covin 
pleaded ; fraud & covin on a plea, does not mean 
that which shows any statutory illegality ; as, for 
instance, any act done against the game laws ; 
but, it means, some concealment or deceit in a 
particular thing touching the parties in question. 
— Green v, Gosden (1841), 3 Man. G. 440; 
4 Scott, N. II. 13 ; 11 L. J. C. P. 4 ; 5 Jur. 1010 ; 
133 E. R. 1218. 

Annoiaiiona : — Re!d. Connan v. Johnson (1847). 9 L. T. 
O. S. 82 ; Wright v. Campbell (1861 ), 2 F. & F. 393. 

160. Must touch parties In question.] — Green 
V. Gosden, No. 150, ante. 

161. One of several representations fraudulent — 
Whether sufiQclent to vitiate contract.] — Reynell 
V. Sprye, Sprye V. Reynell, No. 58, ante. 

162. Document obtained for one purpose 
Used for another.] — Where a father obtained an 
absolute conveyance from a daughter, in order to 
answer one particular purpose, & afterwards makes 
use of it for another, this ct. will relieve under 
the head of fraud. — Young v. Peachy (1742), 2 
Atk. 254 ; 26 E. R. 557, L. C. 

Annotation : — Beld. Hoghton v. Hogbton (1852), 15 Beav. 
278. 

Fraudulent Intent.] — See Sub-sect. 7, A., post. 
Necessity for proof of fraud — Action for damages.] 
— See Part VIII., Sect. 1, sub-sect. 2, A., post. 

Proceedings for rescission.] — See PaH IX., 

Sect. 1, sub-sect. 2, post. 

Misrepresentation set up as defence.] — 

See Part X., post. 

Non-disclosure amounting to fraud.] — See Part 
III., Sect. 2, sub-sect. 2, A. (a), ante. 


Sub-sect. 2. — ^Falsity op Statement. 

A, Whether Sufficient by Itself. 

168. General rule.] — A false affirmation, made 
by deft, with intent to defraud pltf., whereby pltf. 
receives damage, is the ground of an action upon 
the case in the nature of deceit. In such an action, 
it is not necessary that deft, should be benefited 
by the deceit, or that he should collude with the 
person who is. 

I agree that an action cannot be supported for 
telling a bare naked lie. . . . Every deceit 
comprehends a lie, but a deceit is mow than a He 
on account of the view with which it is practised, 
its being coupled with some dealing, & the injury 
which it is calculated to occasion & does occasion 
to another person (Buller, J.). — Pasley v. Free- 
man (1789), 3 Term Rep. 61 ; 100 E. R. 460. 
Annotations ApW. Eyre v. Dunsford (1801), 1 318 ; 

Havoraft r. Creasy (1801). 2 East. 92. Coi^. E^s v. 
Biolmell (1801), 6 Ves. 174 ; Ex 

B. 108; Langridge v. Levy (1837), 2 M.^& W. 519; 
Taylor v. Ashton (1843), 11 8c W. 401. Apl^ 
e. Devon (1857), 29 L. T. O. S. 300. COMd. Wright v. 
Leonard (1861), 11 C. B. N. 8. 268 I Rfnashire v. Bolton 
(1869), L. R. 8 Eq. 294; Derry v. Peek (1889), 14 ApP- 
Caa. 337 ; Banbury ». Bank of Montreal, (18181 A. O. Mb. 


Mric: UU^J^a^onv. Jirv^(i8/7L 5 L.J. O.S. 
C. P. 68 : Fostob v. Charles (1830), 4 Moo. & P. 741 , 
Lvde r. Barnard (1836), 1 M. & W. 101 ; 

Blount (1841), 2 Scott, N. R. 688 ; Comns v. bvans (1844), 
.5 Q. B. 805 ; Wilde v. Gibson (1848). 1 H. B- Cas. 605 , 
Money «. Jorden (1852), 15 Boav. 372 ; B^shby w. Ellis 
(1853), 17 Boav. 279 ; Randell v. Trimon (1866). 18 C. B. 
786 : Tatton e. Wade (1856), 4 W. R. 548 ; Bon^jy v. 
MacW (1862). 31 Boav. 143 Ovoron*!, gurney* 

Ex p. OaKOB Sl Peek (1867), L. R. 3 Eq. 576 , Nyde e. 
Bulmor (1868), 18 L. T. 293 Smith r. (Jhactwlck (1884). 


Tallerman v. Dowsing iwwlftnt neat i;Oy uwwuj i uu. x , 
De Lassallo t>. Guildford, (19^1 2 K. B. 215, 
Calthorpe. [1906 J 2 Ch. 237 ; Heilbut. Sywon* J* B^ifkle- 
ton, [1913] A. C. 30 ; Nocton v. Ashburton, [1914] A. O. 
932^^ Hultoii r. Hulton, [1917] 1 K. B* 813 ; Guaranty 
Trust Co. of New York v. Uannay, I1918J 2 K. B. 623 , 
Janvier V. Sweeney, [1919] 2 ^B. 316. Buwwes 

r. Lock (1805), 10 Ves. 470 ; aiflord e. Brooke 0806). 13 
Ves. 131 ; PUinoro v. Hood (1838), 6 Soott, 827 ; Poniifox 
e. Bignold (1841), 9 Dowl. 800 ; Moriey v. Attenborough 
(1849), 3 Exoh. 500 ; Bhortridge v. Bosancmet (1852), 16 
Jur. 919; Childers v. Woolor (1800), 2 8c B. *8^ 
Klim V. Crouohor (I860), 1 Do G. F, & J. 518 J -^Jj.Ward 
(1862). 31 Boav, 1 ; SJichhol* v. Bannister (1864). 17 
C. B. N. S. 708 ; Sohroeder v. Moiidl (1877). 37 L. J- 452 ; 
Ee Dangar’s TrusU (1889), 58 L. J. Ch. 315 ; Allen 
Flood, [f898] A. C. 1 ; Cookett v. Keswick. [1902] 2 Ch. 456 ; 
Cavalier v. Pope (1905), 74 L. J. K. B. 857. 

154 . ,] — AsHLiN V. White, No. 102, post. 

155 , .] — The true principle [is] ; he who 

affirms either what he does not know to be true or 
knows to be false, to another’s prejudice & his o^ 
gain, is both in morality & law guilty of falsehood, 
A must answer in damages (Best, C..T.). — Adam- 
son V. Jarvis (1827), 4 Bing. 06 ; 12 Moore, C. P. 
241 ; 6 L. J. O. 8. C. P. 68 ; 130 E. R. 693. 
Annotations: — Bald. CoUlns v. Evans (1844), 5 Q. B. 820 

Ormrod v. Huth (1845), 6 L. T. O. S. 

Glohn (1849), 13 Q. B. 632 ; 

W. R. 724 ; Burrows v. Rhodes, 11899] 1 Q. B, 816. 
Mentd. Betts v. Gibbins (1834). 2 Ad. & El. 57 L Moriey v. 
Attenborough (1849), 18 b. J. St 

l^Torlw (T67S). L. .R. 10, C. P. 196 : Slr^tom & 
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168 1. Otneral rule .\ — ^In order that a 
representation mar be actionable, it 
mnst be fraudulently made. — White v. 
Saob (1892), 19 A. R. 135.— CAN. 

leS U. .)— White (S. H.) Co. r. 

Gannon (P. £. I.) (1913), 13 £. L. R. 
222.— CAN. 

168111. .]— Nothing short of crass 


wilful misrepresentation intended to 
audulently deprive the deceived Mrty 
: his property. &, having that eliect^ 
nst be provea to enable the deceived 
irty to succeed In on action for tolse 
ipresentation. — Richardson v. Hat- 
[CK & Merson (1908), 28 N. Z. L. R. 
ro.— N.Z. 

163 iv. Manners V. White- 

EAD (1898), 1 F. (Ct. of Sets.) 171 ; 


J Sc. L. R. 94 ; 6 S. L. T. 199. — SCOT, 
n. FalsUv as to part of represeMa- 
rm.)— It is not necessary to Mtabltoh 
le falsity of every part of the false 
sprosentation alleged : it is 
' a substantial port of It Is untrw sc 
Itf. was thereby Induc^ 

<AMB V. Johnson (1914), 15 8. K. 
r. 8. W. 65.— AUS. 

-.) — Pbrtab 


Cbundeb 
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Misrepresentation and Fraud. 


Sect* 1 . — Fraudulent murepreeeniation : Sub-aed, 

2, A, & B. {a).] 

818 ; The Englishman, The Australia, [1895 JP. 212; 

Halbronn v* International Horse Agency &. Exchange, 

[1903] 1 K. B. 270 ; Leslie c. E^ble Advertising & 

Addressing Agency, [1915] 1 K, B. 652 ; London Assoon. 

for Prote^on of Trade t>. Greenlands, [1916] 2 A. C. 15 ; 

Weld-Blundell v. Stephens, [1920] A. C. 956. 

160. .] — In an action on an agreement in 

which fraud is pleaded, the plea is not supported 
unless some wilful misrepresentation should have 
been made. — Stevens v. Webb (1836), 7 C. & P. 
60, N. P. 

167. .] — (1) To entitle pltf. to recover 

back deposits paid upon shares in an abortive 
railway scheme, it is necessary to prove a fraudu- 
lent statement to pltf, before payment of the 
money ; that such statement was made by deft, 
personally, or with his knowledge & authority. 

Where the deposit was paid before deft, joined 
the CO. : — Held : he was not liable. 

(2) Every false statement will not constitute 
a fraudulent representation. A representation 
on behalf of the co. that the full amount of the 
deposits had been paid up, is not necessarily 
fraudulent, though untrue in fact. — Newton v. 
OONYNGHAM (Lord) (1847), 10 L. T. O. S. 211, 
N. P. 


168. .] — The case of a simple lie, where the 

party is under no obligation to tell the truth, gives 
no cause of action (Pollock, C.B.). — Coliins v. 
Cave (1859), as reported in 4 H. & N. 225 ; 32 
L. T. O.S. 370; 167 E. R. 824 ; on appeal (1860), 
6 H. & N. 131, Ex, Oh. 


Mentd. ritzjobii v. Mackinder (1801), 7 
Jur. N. S. 1283 ; Spodding v. Novell (1869), 38 L. J. C. P. 


169. .] — Dickson v. Reuter’s Telegram 

Co., No. 473, poet 

170. .] — Derry v. Peek, No. 186, post, 

171. Application of rule — Account made out on 
wrong principle of caiculation—BonA flde.]— ( 1 ) The 

u jurisdiction to investigate an ordinary 

uu>^uer s account, against which fraud cannot be 
^J^fi'Ulished, unless no relief can be obtained at law. 

out of an account on a wrong principle 
of calculation, if it be done bond fidcj is not fraud, 
though it may amount to a false representation. 

(2) Misrepresentation, merely false, may be 
pleaded at law to an auction on a bill or note given 
m satisfaction of a stated account. — Plockton v. 

(1804), 3 New Rep. 453 ; 12 W. R. 464 ; 
affd., 10 L. T. 173, L. JJ. 

HbM* Makepeace Rogers (1865), 

statement innocently passed on.] 

(1) Defts., corn merchants in London, received 
a telegram from their agents at Gibraltar to the 
effect that a cargo of rye, shipped for defts. at 
^hna, had arrived at Gibraltar in good condition. 
Defts. advertised the cargo for sale, &, on pltfs.’ 
agent negotiating with them for the purchase of it, 
show^ him the telegram. Pltfs. thereupon pur- 
posed the cargo, which turned out to be rotten, 
pltfs. at a loss. Defts. did not know 
\pether or not the cargo had been examined by 
their agents at Gibraltar ; but they knew it was 
not usual to examine cargoes at a British port of 
call unless an order was sent to the agent there 
from the owner ; & they had sent no such order 
in this instance :■ — Held : these facts would not 
-'-jrjT'-’- a count in a declaration before the Jud. 


Acts for false representation, & pltfs. were not 
entitled to any equitable relief, not claimed in the 
pleadings, as having suffered loss through a false 
representation innocently made by defts. 

(2) Equity cannot ^ve relief for damages 
arising from deceit unless the same action were 
good at common law (Cotton, L.J.). — Schroedeb 
V, Mbndl (1877), 37 L. T. 462, 0. A. 


B, Knowledge of Falsity. 

(a) General Buie. 

178, Necessity for knowledge.] — An action of 
deceit does not lie against a person making an 
untrue representation to another, on the faith of 
which the hearer acts, & thereby incurs damage, if 
the party making such representation did not 
know it to be untrue. — ^Freeman v. Baker 
(1833), 6 B. & Ad. 797 ; 2 Nev. & M. K. B. 446 ; 
3 L. J. K. B. 17 ; 110 E. B. 985. 

Annotaiiom: — Retd. Collins v. Evans (1844), 5 Q. B. 820. 

Mentd. Gibson v. D'Esto (1843), 2 Y. & C. Ch. Cas. 542 ; 

Taylor v. Bullen (1850), 5 Exoh. 779. 


174. 

176. 

176. 


— Taylor v. Ashton, No. 222, post. 
— Collins v. Evans, No. 211, post. 
— Newton v. Conyngham (Lord), 


No. 167, ante. 

177. .] — Any false statement knowingly 

made for the purpose of inducing a party to enter 
into a contract is fraud in law. Fraud in one 
contracting party does not render the contract 
void, but only defeasible at the option of the other 
contracting party. 

There was fraud if at the time of the sale a 
warranty was ^ven . . . which induced the other 
party to enter into the contract if in the knowledge 
of the vendor that statement was false ; for it was 
an untruth told to another with a view to induce 
him to alter his condition & thereby altering it 
(Parke, B.). — ^Murray v. Mann (1848), 2 Exch. 
538 ; 17 L. J. Ex. 260 ; 12 Jur. 634 ; 154 E. R. 605. 


Annotations : — Apld. Stevens v. Loerh (1853), 2 C. L. R. 251. 
Retd. Clarke e. Dickson (1858), 27 L. J. Q. B. 223. Mentd. 
Brady v. Todd (1801), 9 C. B. N. S. 592 : Holland v. 
Russoll (1861), 30 L. J. Q. B. 308 ; Udell v, Atherton 
(1861), 7 H. & N. 172. 


178. .] — A false statement knowingly 

made, for the purpose of enabling another to 
enter into a contract is fraud in law. — Stevens v. 
Lbgh (1853), 2 C. L. R. 261 ; 22 L. T. O. S. 84 ; 
2 W. R. 16. 

179. .] — In the printed & published time 

tables of defts., for Mar. 1855, which were kept in 
circulation throughout the month, a passenger 
train was advertised to leave defts.’ station in 
London at 5 p.m. & to arrive at Peterborough at 
about 7.20 p.m. the same evening, & about the 
same time to proceed on to Hull, arriving at Hull 
about midnight. The time tables contained a 
notice to the effect that defts. would not hold 
themselves responsible for delay or the conse- 
quences arising therefrom. Defts.’ line of railway 
extended as far as A. beyond Peterborough, but 
they had running powers over the L. & Y. Ry. to 
M. where the N. E. Ry. co.’s line joined ; &, 

under 13 & 14 Viet. c. xxxiii., defts. had for some 
time been issuing tickets with which passengers 
were conveyed, as advertised, from Peterborough 
to Hull. But, on Mar. 1, the N. E. Ry. co. 
discontinued to run their train, having given 
previous notice to defts., but not \mtil after their 
time tables had been printed published, in 


y* Mohkndbonath Pubkait 
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B. (a). 

173 1. NtcewUv for knowMlqtJ \ — 
The mere assertion of that which Is not 


true shall not vitiate dealings. The 
party to be visited by fraud must 
have made the false assertion wilfully 
& knowingly. — P ike v. Viobbb (1839), 
3 Dr. ft Wsl. 252.— IR. 
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consequence, defts. were no longer able to issue 
tickets by the train as advertised. Relying on 
the time tables, pltf. left London on Mar. 25 for 
Peterborough, on business, intending to go on to 
Hull, the same evening. He accordingly applied 
to the clerk at the Peterborough station in proper 
time for a ticket by the train advertised to leave 
for Hull about 7.20 p.m., & offered to pay the fare ; 
the clerk, however, refused to grant the ticket, 
stating as a reason, the N. E. Ry. co. having dis- 
continued running their train as before. Pltf. 
then ^ok a ticket, & proceeded as far as the M. 
Junction, where he was obliged to remain that 
night, it was admitted, had, in consequence, 
sustained a pecuniary loss: — Held: (1) the 
publication of the time tables amounted to a 
promise by defts. that a train would leave Peter- 
borough for Hull, as advertised, for the conveyance 
of any person who regularly applied for a ticket 
& tendered the proper fare, although part of the 
line of railway belonged to a different co., &» defts. 
therefore were liable to pltf. for a breach of 
contract ; (2) by continuing the publication of the 
time tables throughout Mar. defts. were also liable 
for the loss to pltf., caused by a false representation 
knowingly made. — Denton v. Great Northern 
Ry. Co. (1856), 5 E. & B. 860 ; 25 L. J. Q. B. 120 ; 
26 L. T. O. S. 216 ; 20 J. P. 483 ; 2 Jur. N. S. 
185 ; 4 W. R. 240 ; 119 E. K. 701. 

Annotaiimia : — As to (1) Reid. Warlow v. Harrison (1859). 
1 E. & E. 309 ; Hurst u. G. W. Ry. (18«5). 19 C. B. N. S. 
310; Carlin v. Carbolic Smoko Ball Co., 11893] 1 Q. B. 
256. Generallv, Reid. Lockyer v. Inteniatioiial Sleeping 
Car & European Express Trains Co. (1892), (U L. J. Q. B. 
'01. Mentd* He Agra &, Mastorman’s Bank, Ex p. 
Asiatic Banking Corpn. (1867), 2 Ch. App. 391 ; Houlds- 
worth V. City of Glasgow Bank & Liquidators (1880), 28 
W. U. 677. 

180 . .] — No action will lie for a false 

representation, unless the paity making it knows 
it to be untrue, & makes it with the intention of 
inducing pltf. to act upon it, & the latter docs so 
act upon it & sustains damage in consiniuence. — 
Behn V. Kemble (1859), 7 C. B. N. 8. 260 ; 141 
E. R. 810. 

181 . .] — Fuliagar V, Clark, No. 530, 

post, 

182 . .] — The fraud must bo committed by 

the affirmance of something not true witliin the 
knowledge of the affirmant, or by the suppression 
of something wliich is true & which it was his duty 
to make known (Bramwell, B.). — Horsfall v. 
Thomas (1862), 1 H. & C. 90 ; 2 F. & F. 785 ; 
31 L. J. Ex. 322 ; 0 L. T. 462 ; 8 Jur. N. S. 721 ; 
10 W. R. 650 ; 158 E. R. 813. 

AnfwtfUions: — CODSd. Smith v. Hughes (1871), L. li. 6 
Q. B. 597. Reid. Carlish v, Sait, 1190GJ 1 Ch. 335 ; 
Shepherd v. Croft, (1911] 1 Ch. 521. 

183 . .] — Behn v. Bueness, No. 1, ante, 

184. ,] — Walker v. Milner, No. 75, 

ante, 

185 . .] — (1) In an action of deceit pltf. 

must prove actual fraud. Fraud is proved when 
it is shown that a feJse representation has been 
made knowingly, or without belief in its truth, or 
recklessly, without caring whether it be true or 
false. 

(2 ) A false statement, made through carelessness 
without reasonable ground for believing it to be 

true, may be evidence of fraud but does not 
necessarily amount to fraud. Such a statement, 
if made in the honest belief that it is true, is not 
fraudulent and does not render the person making 
it liable to an action of deceit. 

(3) A special Act incorporating a tramway co. 
provided that the carriages might be moved by 
animal power, &, with the consent of the Board of 
Trade, by etoam power. The directors issued a 


prospectus containing a statement that by their 
special Act the co. had the right to use steam power 
instead of horses. Pltf. took shares on the faith 
of this statement. The Board of Trade afterwards 
refused their consent to the use of steam power, 
& the co. was wound up. Pltf. having brought an 
action of deceit against the directors founded upon 
the false statement : — Held : defts. were not liable, 
the statement as to steam power having been made 
by them in the honest belief that it was true. 

(4) To quote the language now some centuries 
old in dealing with actions of this character, fraud 
without damage or damage without fraud does 
not give rise to such actions (Lord Halsbury, C.). 

(5) Where rescission is claimed it is onl>; necessary 
to prove that there was misrepresentation ; thcui 
however honestly it may have been made, however 
free from blame the person who made it, the 
contract, having been obtained by misrepresenta- 
tion, cannot stand (Lord Hkrschell). 

(6) An action of deceit is a common law action, 
& must be decided on the same principles, whether 
it be brought in the Ch. Div. or any of the Common 
Law Divs., there being in my opinion, no such 
thing as an equitable action for deceit. This was 
the language of Cotton, L.J.,in Arkwright v. New- 
holdy No. 114, ayiie. It was adopted by Lord 
Blackburn in Smith v. Chadwick^ No. 100, anUt 
& is not, I think, open to dispute (Lord 
Uerschp:ll). 

(7) To prevent a false statement being fraudu- 
lent, there must, I think, always be an honest 
belief in its truth (Lord Hebhchell). 

(8) Although means of knowledge are ... a 
very different tiling from knowledge, if 1 thought 
a person making a false statement, had shut his 
eyes to the facts, or purposely abstained from 
inquiring into them, it should hold that honest 
belief was absent, & that he was just as fraudulent 
as if ho had knowingly stated that which was false 
(Lord IIerbchell). — Deuuy v. Peek (1889), 14 
App. Cas. 337 ; 58 L. J. Ch. 864 ; 61 L. T. 205 ; 
54 J. P. 148 ; 38 W. K. 33 ; 5 T. L. R. 625 ; 1 
Meg. 292, II. L. ; revsq, H. C. avh noni. Peek v. 
Derry (1887). 37 Cli. D. 541, C. A. 

Annotatiana : — Ah to (1) Folld. Atigua v. GlilTord, [1891] 

2 Ch. 449. Oonfd. Low v. Bouvurio, 11891] 3 Ch. 82. 
Apld. Thiodon v. Tindall &, Lloyd's itegriHior of British Sc 
Foroiri Bhlpplufif Conimittoe (1891), 60 L. J. Q. B. 620 ; 
Knox V. Huymau (1892), 67 L. T. 137. Oonfd. Lo Lievro 
V. Gould, (1893] 1 Q. B. 491 ; OllTor v. Bank of Entfland, 
il902J 1 Ch. 610. Apld. Jones v. Hulton, (1909] 2 K. B. 
444 ; I'arsons v. Barclay Sc Goddard (1910), 103 L. T. 
196. FoUd. Tackoy v. McBain, [1912J A. C. 186. Conid. 
Hollbnt, Bymons v. Biickleton, [1913] A. C. 30 ; Nooton 
V. Ashburton, [1914] A. C. 932 : Banbury v. Bank of 
Montreal, 11917] 1 K. B. 409. Refd. Jit Postlothwoltc, 
Bostlethwaite v. Hickman (1888). 59 L. T. 58 ; He Duoo Sc 
Duce, Ex p, Duco (1889), 6 Morr. 290 ; Bcholos v. Brook 
(1891), 63 L. T. 837 ; Cockott v. Keswick, (1902J 2 Ch. 456 ; 
Armstrong v, Jackson. 11917j 2 K. B. 822. Ah to (2) Apld. 
Anjcus V, CUlIord, 11891] 2 Ch. 449. Confd. Knox v. 
Hayman (1892), 67 L. T. 137 ; Lo Llevre v, Gould, [1893] 

1 y. B. 491 ; Nooton v, Ashburton, [1014] A. C. 932. 
Reid. Butler v, Goundry (1888), 4 T. L. It. 711 ; Pi’lestley 
V, Btone (1888), 4 T. L. R. 730 ; Bishop v, Balkis Consoli- 
dated Co. (1890), 25 Q. B. D. 1512 ; Low v, Bouvorle, 
[1891] 3 Ch. 82 ; Dawson v, Bindley U. C.. [1911] 2 K. B. 
149. At to (3) Coofd. Nocton v, Ashbtulon, [19i4] A. C. 
932. Reid. Scott V, Snyder Dynamite Brojcctile Co. 
(1892), 67 L. T. 104. Ah to (4) Oonfd. Angus e. Clifford, 
[1 891] 2 Ch. 449. Atio (5) Reid. Scott v, Snyder Dynamite 
ProiectUe Co. (1802), 67 L. T. 104 ; McKeowii v, Boudard- 
Peyerll Gear Co. (1896), 65 L. J. Ch. 735 ; Mair v, Rio 
Grande Rubber Estates, [1913] A. C. 853 ; Armstrong v, 
Jackson, (1917] 2 K. B. 822. At to (6) Reid. Le Llevre v, 
Gould, [1893] 1 y. B. 491 ; Nooton v. Ashburton, [1914] 
A. C. 932. At to (7) Rm. Angus v. Clifford, [1891 ] 2 Ch. 
449 ; Knoxe. Hayman (1892), 07 L.T. 137. ^sfo(8)Refd. 
Angus V. Clifford, [1891] 2 Ch. 449. Generally, Reid. 
Cann v. WUison (1888), 39 Ch. D. 39 : Duncan v, Soaife 
(1888), 4 T. L. K. 716 ; Amison v. Smith (1889), 41 Ch. D. 
Us ; aiaaier v. Rolls (1889), 42 Ch. D. 430 ; L. A N. W. 
Ky. V, Boulton (1890), 63 L. T« 727 : Balkis Consolidated 
Co. e. Tomkinson (1893), 42 W. R. 204 ; He Ottos Kopje 
Diamond Mines, [1893] 1 Ch. 618 ; Davis v, Ohrly (1898), 
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Misbepresbntation and Fraud. 


Sect. 1. — Fraudulent miarepreeentation : Sub-sect. 2 ^ 
B. (a) (jb) i,, n., Hi, & iv,] 

14 T. L. R. 260 ; Greenwood v. Leather Shod Wheel Co. 
^0)» 80 L. T. 462 ; Lainmaa Nitrate Co. v. La^ruuas 

idioate, [180“ “■ ~ ' * 

lod Wheel Co., 


Byn* 

Sho< 


Ha: 

L, 


. 2 Ch. 392 : Greenwood v. Leather 
[190011 Ch. 421 ; Whittin^n v, Seale 


UVU VTUCVA VU.* lAVUVJ A ^11. ttAl . W Ull>l>UlKl<UU V, OVOUV 

ta^e (1900), 82 L. T. 49; Pritty v. Child (1902). 71 
J. K. B. 612; Broome e. Speak, [1903] 1 Ch. 586 ; 
HfeOonnel v. Wrlg^ [1903] 1 Ch. 546 ; ShefBeld Corpn. v. 

Barclay, [19031 1 K. B. 1 ; Starkey v. Bank of Kngland, 

[1903] A. C. 114: Exploring Land Sc Minerals Co. v. 

Kolckmann (1905), 94 L. T. 234 ; Nash «. Calthorpe, 

[1905] 2 Ch. 23^ First National Reinsurance v. Green- 

IJeld, [19!^] 2 K. B. 260 ; Edwards v. Porten [1925] 

A. C. 1. uentd. Williams v. Pinckney (1897), 67 L. J. Ch. 

34 ; Bell v. MarshJlOOS). 72 L. J. Ch. 360 : Yonge e. 

Toynbee. [1910] 1 K. B. 215 ; Blacker v. Lake & Elliot 

(1912), 106 L, T. 633 ; Fnr v, Smellle, [1912] 3 K. B. 282 ; 

Jarvis V. Surrey County CouncU, [1925] 1 K. B. 564. 

186. .] — I have no doubt that pltf. here 

was induced by those two statements [in 
prospectus] & that if, in addition they were false, 
& false within the knowledge of dofts., she has a 
right of action for damages on the ground that 
she was deceived (Kekewich, J.). — Knox v. 
Hayman (1892), 67 L. T. 137 ; 8 T. L. ll. 654, 
C. A. 

187. .] — (1) No action will lie for damages 

suffered by pltf. in consequence of his reliance on 
untrue statements made negligently, but not 
fraudulently, by deft, when there is no contract 
between them. 

(2) If a man tells a wilful falsehood with the 
intention that it shall be acted upon by the 
person to whom he tells it, his mind is plainly 
wicked & ho must be said to be acting fraudulently. 
Again a man must also be said to have a fx*audulent 
mind if ho recklessly makes a statement intending 
it to be acted upon, &; not caring whether it be true 
or false. . . . But negligence however great does 
not of itself constitute fraud (Esher, M.K.). 

Gross negligence might amount to evidence of 
fraud, if it were so gross as to be incompatible 
with the idea of honesty but even gross negligence, 
in the absence of dishonesty did not of itself amount 
to fraud. . . . There seems to have been some 
sort of an idea i-hat when a jury was asked . . . 
whether a man had made the representation not 
knowing & not caring wdj ether his statement was 
true or false, the expression “ not caring ** had 
something to do with his not taking care. But 
that expression did not mean not taking care to 
find out whether the statement was true or false ; 
it meant not caring in the man's own heart & 
conscience whether it was true or false — & that 
would bo wicked indifference and recklessness 
(Bowen, L. J.). — Le Lievre v. Gould, [1883] 1 
Q. B. 481 ; 62 L. J. Q. B. 35S ; 68 L. T, 626 ; 

I"- i 41 W. R. 468 ; 37 Sol. Jo. 267 ; 
243 C A* Dennes v. Gould, 9 T. L. R. 

Mack (1906), 92 

ri’qV RfM- I'J’hty r. Child (1902), 71 L. J. K, B. 

512 , Compaiiia Naviera Va8con*ada r, Cliiirohlll & Sim, 

237 ; Blacker u. Lake & 

Elliot (1912). 106 L T. 533 ; Australian Stoam Shipping 
(1917), 33 T. L. R. 178 ; Banbury v. H ank 
K. B. 409 ; Everett r. (IriffithT. 

bold. Empress Assoo. 
Corpn. V. Bowrlng (1905), 11 C^m. Cas. 107. “ ‘ 



A. B. 757 ; Berg V. Rotterd 

• ,Weld-BIundell v. Stephens. [1920] A. C. 
966 ; Baker r. James, [1921] 2 K. B. 674. 

188. Effect of implied contract to indemnify.! 

Rawlings v. Bell, No. 136, ante. 

-—•h-See, fuHher, Part. VII., Sect. 3, sub- 
sect. 2, B., post. 


Statement in honest belief of truth.] — See Sub- 
sect. 2, 0 ., post. ^ _ 

Representation distinguished from warranty.]— 
See Part I., Sect. 9, ante; Animals, Vol. II., 
pp. 260, 261, Nos. 392-401 ; Sale of Goods. 

(b) Application of Buie. 
i. Statement of Intention. 

189. Necessity for knowledge — Actual Intention 
not as stated.] — If a person induces the owner of a 
horse or a vessel to part with possession, with a 
view to a particular purpose, for the benefit of the 
owner, as for a sale, & intending & fraudulently 
concealing the intention, to use it for another & 
different purpose, for his own benefit, & 
inconsistent with the agreement, it is fraud which 
avoids the agreement. — Bennett v. Dossett 
(1865), 4 F. & P. 600. 

190. .] — I think that S. when he went 

for the goods must be taken to have made an 
implied representation that he intended to pay for 
them, & if it were clearly made out that at that 
time he did not intend to pay for them, I should 
consider that a case of fraudulent misrepresenta- 
tion was shown (Hellish, L.J.). — Be Shackleton, 
Ex p. Whittaker (1875), 10 Ch. App. 446; 44 
L. J. Bey. 91 ; 32 L. T. 443 ; 23 W. R. 555, 
L. JJ. 

Annotations : — Reid. Edgington v. Fitzmaurioe (1886), 29 

Ch. D. 459. Mentd. Re WilBon, Ex p. Salaman, [1926] Ch. 

21 . 

191. .] — Be Eastgate, Ex p. Ward, 

No. 724, post. 

SeCt alsOf Part I., Sect. 2, ante. 

ii. Misrepresentation as to Character or Credit. 

192. Necessity for knowledge.] — In an action 
on the case, for falsely representing the character 
of another, by reason of which false representation 
he obtained credit of pltf. ; it is necessary to 
prove against deft, both fraud & falsehood, viz. 
that the representation which he made was false, 
& that deft, knew it to be false at the time he made 
it. Falsehood without fraud is not sufficient. — 
Ashlin V. White (1816), Holt, N. P. 387, N. P. 
Annotation : — Be!d. Hulton v, Hulton, [1917] 1 E. B. 813. 

193. ,] — A party agreed with another as 

follows : “ Provided you use your influence, & 
secure me the situation of superintendent,’* etc., 
“ I agree to pay you the amount of my first 
quarter’s salary,” etc. To an action on this 
agreement, deft, pleaded {inter alia), that he was 
induced to make the agreement by fraud & covin 
on the part of pltf., & also that pltf. did not use 
his influence & secure him the situation : — Held : 
to maintain the action, the influence used must be 
such that the situation was, in fact, secured by 
it ; & also, to constitute fraud &, covin, the 

represeni^ations made by pltf. must be false to his 
knowledge at the time he made them ; & it is not 
enough to show that he stated warmly the power 
he possessed, but the jury must be quite satisfied, 
before they affix on a party the stigma of fraud, 
that he stated what was untrue to his knowledge. — 
Neeley v. Lock (1838), 8 C. & P. 627, N. P. 

194. .] — In an action for false & fraudulent 

representations as to the financial circumstances 
of a business the purchaser must prove that the 
vendor had represented what at the time he knew 
to be false, or that he represented recklessly as 
facts that which he did not know to be true. If, 
however, the vendor has represented that certain 


PART IV. SECT. 1, SUB-SECT. 2.— B. (b) li. 

1081. Necessity for knawlc^.] — Irving v. Burns, [19151 S. C. 260; [1915] 1 S. L. T. 2. — SCOT. 
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profits were made, honestly believing the truth 
& accuracy of his statements, he is entitled to a 
verdict, even if it is proved that the actual profits 
a^r the sale had not come up to his representa- 
tions. — ^Westfield v. Davidson (1887), 8 T. L. R. 
862. 


iii. Misrepresentation as to Company, 

195. Necessity for knowledge.] — (1) It is a 
fraud to state dishonestly for the purpose of gain 
that which is false in fact & material, either 
knowing it to be untrue, or recklessly without 
knowing or caring whether it is true or false, for 
the purpose of its being acted upon as true, & 
of so deceiving the person who seeks to avoid the 
transaction into which he is thereby misled 
(WiLLES, J.). 

(2) A person who is taken in by a fraud may elect 
to avoid the transaction within a reasonable time 
after the discovery of the fraud, & before he has 
taken any benefit under it (Willes, J.). 

(8) A co. is not answerable for the fraud of 
individual directors, or of directors acting other- 
wise than on a board, or by the authority of the 
CO. (Willes, J.). 

(4) A CO. cannot any more than a private 
individual, enforce a contract to wliich a party 
has been procured by the fraud of its agents 
(Willes, J.). 

( 5 ) Utter carelessness of truth, when the interests 
of others are concerned, is evidence of fraud 
(W’lLLES, J.). — Glamorganshire Iron & Coal 
Co. V, Irvine (1866), 4 F. & F. 947 ; 15 L. T. 52, 
N. P. 

Annoiatiom : — As to (i) Apld. Bwlch*y*Plwin Lead Minins 

Co. 17. BaynoB (18C7), L. U. 2 Exoh. 324. Reid. First 

National lieinsurance v, Greenfield, [1921J 2 K. B. 260. 

196. .] — At a general meeting of a co. 

formed to work a mine the directors, one of whom 
was deft. B., were authorised to raise money by 
debentures. The directors accordingly, by the 
secretary, employed brokers to place the deben- 
tures ; & the brokers prepared & issued a 
prospectus bearing the name of B., amongst 
others, containing statements as to the co. which 
were false to the knowledge of the brokers, & 
wliich induced pltf. to subscribe & pay for deben- 
tures. None of the statements were made by B. 
personally or by his personal authority, but they 
were within the authority of the brokers as agents 
to make. B. derived no benefit from the fraud : — 


Held : deft., B. was not liable for the fraud of the 
brokers, & was therefore entitled to judgment 
on the ground of his ignorance of the statements 
complained of being untrue, & of his personally 
deriving no pecimiary benefit therefrom, notwith- 
standing his being a party aa director to the 
receipt of the money & on the ground that he was 
innocent of any moral fraud. — Weir v. Bell 
(1878), 8 Ex. D. 288 ; 47 L. J. Q. B. 704 ; svb nom. 
Weir v, Barnett, Bell, etc., 88 L. T. 929 ; 26 
W. R. 746, C. A. 

Annotations: — ^Folld. Cargill v. Bower (1878), 10 Cb. D. 
502. Oonid. Derry v. Peek (1889), 14 App. Cas. 337. 
Apld. Oiaaier v. Rolls (1889), 42 Cb. D. 436. Refd. 
Houldswortb v. City of Glasgow Bank (1880), 5 App. Cas. 
317 ; Jolille v. Baker (1883), II Q. B. D. 255 ; Baldry v. 
Bates (1885), 1 T. L. R. 311 ; Lloyd v. Grace, Smith, 
[1912] A. C. 716 ; Malr v. Rio Grande Rubber Estates, 
(1913) A. C. 853. Mentd. Mirebouse v, Barnett (1878), 
47 L. J. Ch. 680 ; Watt «. Barnett (1878), 3 Q. B. D. 363. 

197. .] — Arkwright v. Newbold, No. 

114, ante. 

19S. .] — (1) In an action of deceit against 

deft, for misKpresentations made in a prospectus, 
or otherwise, upon which pltf. acts, pltf. must 
prove that the statements were false, & that deft, 
made those statements knowing them to be false. 


(2) A statement untrue in fact, if believed by the 
party making it to be true, though without any 
reasonable ground for such belief, is not now, 
since the decision in Derry v. Peek, No. 185, ante, 
fraud such as to support an action for deceit. 

(8) It lies on pltf. to prove dishonesty, not on 
deft, to prove honesty. — Glasier v. Rolls 
(1889), 42 Oh. D. 486 ; 58 L. J. Ch. 820 ; 62 L. T. 
133 ; 38 W. R. 113 ; 5 T. L. R. 691 ; 1 Meg. 418, 
C. A. 

Annotation: — As to (1) Re!d. Angus v, Cllllord (1891), 60 
L. J. Cb. 443. 

Issue of prospectus.] — See Companies, Vol. 

IX., pp. 109, 110, Nos. 497-602. 

.] — See, also. Companies, Vol. IX., p. 122, 

Nos. 626-628. 


iv. Misrepresentation as to Contract of Sale. 

199. Necessity for knowledge.] — In deceit for 
selling goods as his own, it must be averred that 
deft, knew the fact to be false. — Dale’s Case 
(1685), Cro. Eliz. 44 ; 78 E. R. 308. 

200. .] — Trespass on the case for selling a 

jewel, affirming it to be a bezar stone, ubi revera 
it was not a bezar stone, will not lie unless it be 
alleged that deft, knew it was not a bezar, or that 
he warranted it was a bezar. — Chandelor v, 
Lopus (1603), Cro. Jac. 4 ; 79 E. R. 3 ; stib nom. 
Lopus V. Chandler, 1 Dyer, 76, n.. Ex. Ch. 
Annotations : — Dbtd. Gray t7. Cox (1824), 1 C. & AH 

Conid. Derry v. Peek (1889), 14 App. (^. 337. 

Heilbut, Symons 17. Buckleton, [1913] A. C. 30. 

JoncR 17, Bright (1829), 5 Bing. 633 ; Ormrod v. Hutb 
(1846), 14 L. J. Ex. 366 ; Atkinson v. Pooook (1848), 12 
Jur. 60 ; Hall i7. Conder (1857), 2 C. B. N. S. 22 : Smith 
17. Chadwick (1884), 9 App. Cas. 185. 

201. .] — If a vendor falsely affirm the 

goods to be his, knowing them to be a stranger’s, 
an action lies for the deceit, though the goods are 
not reclaimed. — Furnis v. Leicester (1618), Cro. 
Jac. 474 ; 79 E. R. 404. 

Annotatitms .‘--'Reta. Cross i’. Gardner (1688), 1 Show, 68 ; 
Parley r. Freomun (1789), 3 Term Hop. 51; Morloy 17. 
Attenborough (1849), 12 L. T. U. S. 632. 

202. .] — Sprigwell v. Allen (1648), 

Aleyn, 91 ; 2 East, 448, n. ; 82 E. R. 931. 
Annotations Avid, Early v, Garrett (1829), 4 Man. Sc Ry. 

K. B. 087 ; Muricy v. Attenborough (1849), 3 Exoh. 500. 

203. .] — An action will lie against one 

that has possession of goods, sells them as his 
own & they are not. — Cross v. Gardner (1689), 
1 Show. 68 ; Carth. 90 ; Comb. 142 ; Holt, K. B. 
6 ; 3 Mod. Rep. 261 ; 89 E. R. 453. 

AnnotatioTis :—ConMd, PaHlcy i7. Freeman (1789), 3 Term 
Rep. 51 . Apld. Adamson i7. Jarvis ( 1 827 ),'4 Bing. 60. Rdtd. 
Medina v. Stougbt/ou (1700), 1 Ld. Haym. ^3: Collins 
17. Evans (1844), 5 U. B. 820 ; Derry 17. Peck (iSBH 14 
App. Cos. 337 ; Do Lassalle v. Guildford, [1901] 2 K. B. 
215; Heilbut, Symons v. Buokloton, [1913] A. 0. 30; 
Guaranty Trust Co. of Now York i7. Hannay, [1918] 
2 K. B. 623. 

204. .] — An action lies against the seller 

of goods for affirming them at the time of the sale 
to be his own, when they were not, if he was in 
possession of them at the time of the sale. — 
MEDiNA v. Stoughton (1700), 1 Ld. Raym. 693 ; 
Holt, K. B. 208 ; 1 Salk. 210 ; 91 E. R. 1297. 
Annotations: — Confd. Paslcy v. Freeman (1789), 3 Term 

Hop. 51. Apld. Dobell v, Stevens (1825), 3 L. J. O. S. 
K. B. 89 ; Adamson v. Jarvis (1827), 4 Bing. 60. R^. 
ColUiis 17. Evans (1844), 5 Q. B. 820 ; Momy v, Atten- 
borough (1849), 3 Exch. 500; Sims v. Marryat (1851), 
17 Q. B. 281 ; Eichholz v. Bannister 0864), 17 C. B. 
N. 8. 708 ; Do LassaUo v. Guildford. (1001 J 2 k. B. 216 ; 
Heilbut, Symons v. Buckleton, (1913J A. C. 30 ; Guaranty 
Trust Co. of New York v. Hannav, [1918] 2 K. B. 623. 
MraUL Godson v. Good (1816), 2 Marsh. 299. 

205. .] — Dowding V. Mortimer (1798), 2 

East, 460, n.; 102 E. R. 440. 

Annotation: — Raid. Williamson v. Allison (1802), 2 East, 
446. 
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Misrbpbesentation and Fraud. 


Sect, 1 . — Fraudulent mierepreaeniation : Suh-aect,2f 
B, (h) iv,t C , ; avib-aecta, 3 4.] 

206. .] — Declaration in tort, stating that 

deft., on the sale of “ Teneriffe Barilla,** asserted 
that 7} cv^. would produce a ton of soap, well 
knowing it would not do so, is not supported by 
evidence that he said he had made 7 tons of soap 
out of 61 cwt. & no proof of the acienter . — Hobn- 
CA8TLE V. Moat (1824), 1 C. & P. 166, N. P. 

207. .] — Upon a sale of goods, where no 

warranty is taken by the purchaser, he cannot 
recover in an action upon a representation made 
by the vendor as to the quality of the goods, which 
turns out to be false in fact, unless it be shown that 
such representation was false to the knowledge of 
the seller of the goods, or that he acted fraudulently 
in making the representation. — O iimbod v. Hutii 
( 1846), 14 M. & W. 051 ; 14 L. J. Ex. 366 ; 5 
L. T. O. S. 268 ; 153 E. B. 636, Ex. Ch. 

An/notaiione Apld. Thom v. Bigland (1853), 8 Exoh. 725 ; 

Udell t). Atherton (1861), 7 H. & N. 172: Dicks^ v. 
lieuter’B Telegraph Co. (1877), 2 C. P. D. 62 ; Joliffe v. 
Baker (1883), 11 Q. B. D. 255. Reid. Morley v. Atten- 
borough U849), 3 Exch. 500 ; Collon v. Wright (1857), 4 
Jur. N. S. 367 ; Hall v. Conder (1867), 2 C. B. N. S, 22 ; 
Collins V. Cave (1869), 4 H. & N. 225 ; Rogers «. Hadley 
(1861), 7 Jur. N. S. 733 ; Osborn v. Hart (1871), 23 L. T. 
851. 


208. .] — Pltf. made a purchase under the 

influ(3nce of the misrepresentations of deft., 
although a considerable time had elapsed, between 
the misrepresentations & the sale : — Held : pltf. 
was entitled to recover from deft. 

The jury must be satisfied that deft, knew the 
falseness of the representations (Wilde, C.J.). — 
Bardull V, Spinks (1846), 2 Oar. & Kir. 046, 
N. P. ; avbHcqucnt proceedinga^ auh nom, Spinks 
V. Barbell (1847), 8 L. T. O. S. 338. 

See, also, Sale of Goods ; Sale op Land. 


C. Effect of Honeat Belief in Truth, 

209. Whether representation fraudulent.] — 

ITaycraft V, Creasy, No. 26, ante, 

210. .] — (1) In an action by A. against 

B., C. & D. for false representations alleged to have 
been made by them, acting as directors of a joint 
stock CO., conversations between B. &; C., &, 
conversations between C. & E. a former agent of the 
CO., are admissible in evidence to show the bona 
fldea of defts. in making such representations. 

(2) An action does not lie for a false representa- 
tion whereby pltf., being induced to purchase the 
subject matter of the representation from a third 
party, has sustained damage, the representations 
appearing to have been made bond fide under a 
reasonable & well grounded belief that the same 
were true. 

It appeared to me that defts., at the time they 
made the representations, really believed in their 
truth. Perhaps it would have been as well if I 
had put it more distinctly to the jury to consider 
whether defts. honestly believed the representa- 
tions to be true ; but that was in substance left 
to them (Erskine, J.). — Shrewsbury v, Blount 
(1841), 2 Man. A? G. 476; Drinkwater, 70; 2 
Scott, N. R. 588 ; 133 E. R. 836. 

211. .] — Representation false in fact, but 

not known to be so by the person who makes it 
without fraud is not actionable. A sheriff 
declared in case,, for that, defts. being attorneys of 
P. who had sued out a ca, aa, against J. W., & 
the sheriff having in custody, under another 


ca, aa,, another J. W. who was entitled to^ his 
discharge, defts., weU knowing the premises, 
falsely represented to the sheriff ^ that the last 
mentioned J. W. was the J. W. against whom P.*s 
writ had issued ; by means whereof defts. caused 
the sheriff to detain the J. W. who was in his 
custody ; for which the last mentioned J . W . sued 
the sheriff, he paid money by way of compromise. 
The attorneys pleading not guilty, evidence was 
given, for the sheriff, that his officer delivered a 
note to defts.* managing clerk in P.*s action, 
describing the J. W. who was in custody, & 
inquired if that was the J. W. whom they had 
sued on behalf of P. ; ^ that the clerk took the 
letter into the office where defts. were, & afterwards 
returned & told the officer that that was the J. W. ; 
neither defts. nor the clerk at that time knowing 
the contrary : — Held : a plea alleging that defts. 
had good & probable reason to believe, & did with 
good faith believe, the representation to be true, 
was an answer to the action. — Collins v, Evans 
(1844), 6 Q. B. 820 ; 1 Dav. & Mer. 669 ; 13 
L. J. Q. B. 180 ; 2 L. T. O. S. 426 ; 8 Jur. 346 ; 
114 E. R. 1459, Ex. Ch. ; revag, S. C. aub nom. 
Evans v, Collins (1843), 5 Q. B. 804. 

Annotations : — Consd. Barley v. Walford (1846), 9 Q. B. 197 ; 
Thom V, Bigloiid (1853), 8 Exch. 725. Distd. Childers v. 
Wooler (1859), 2 E. & E. 287 ; Richardson v. Silvester 
(1878), L. R. 9 Q. B. 34. Consd. Derry v. Peek (1889), 
14 A-irp. Cos. 337. Reid. Freeman v. Cooke (1848), 18 
L. J. Ex. 114 ; Evans v. Edmonds (1853), 1 C. L. R. 663 ; 
CoUen V, Wright (1868), 4 Jnr. N. S. 367 ; Leather v, 
Simpson (1871), 40 L. J. Ch. 177. Mentd. Sheffield Corpn. 
V, Barclay, [1905] A. C. 392 ; Bamfleld v, Goole & Sheffield 
Transport Co., [19101 2 K. B. 94. 

212. .] — Rawlings v, Bell, No. 135, 

ante. 


213. 


-.] — Swift v, Spooley (1854), 23 


L. T. O. 8. 300, 

214f. .] — (1) His Lordship told the jury, 

that if the directors put forth in their report 
important statements which they had no reason- 
able ground to believe to be true, that would be 
misrepresentation & deceit, & in the estimation 
of the law would amount to fraud. I confess that 
my opinion was that in what his Lordship thus 
stated, he went beyond what principle warrants. 
If persons in the situation of directors of a bank 
make statements as to the condition of its affairs 
which they bond fide believe to be true, I cannot 
think they can be guilty of fraud, because other 

E ersons think, or the Court thinks, or your 
ordships think, that there was no sufficient 
ground to warrant the opinion which they had 
formed. If a little more care caution must 
have led the directors to a conclusion different 
from that which they put forth, this may afford 
strong evidence to show that they did not really 
believe in the truth of what they stated, ^ so 
that they were guilty of fraud (Lord Cbanwobth). 

(2) Reatitutio in irdegrum can be had only where 
the party seeking it is able to put those against 
whom it is asked in the same situation as that in 
which they stood when the contract was entered 
into (Lord Cranworth). — Western Bank op 
Scotland v, Addie, Addie v. Western Bank op 
Scotland (1867), L. R. 1 Sc. & Div. 146, H. L. 
AnnoUtHons : — As to (1) Apld. Derry v. Peek (1889), 14 App. 
Gas. 337. As to (2) Befd. Erlamrer v. New Sombrero 
Phospbate Oo. (1878), 3 App. Caa. 1218 ; Houldswortb .. 
City of Glaairow Bank (188DL 6 App. Gas. 317 ; Armstrong 
V, Jackson, [1917] 2 K. B. 822. OeneraUy, field. Rs 
Overend, Gnm^, Oakes v, Tnrquand 8c Holding, Peek 
V, Same (1867), L. R. 2 H. L. 326 ; Swift v. Winterbottaam 


PART IV. SECT. 1, SUB-SECT. 2.— C. 

o. Oeneral mie.] — C arroll e. Bell 
B. 0.) (1910), 16 W. L. R, 327.— 

CAN. 

- -.1 — Dbvall V. Gorman, 
Olanobt dc Gbinolbt, Ltd., [1018] 


•* IS Alto. L. R. 667 ; 
42 D. L. R. 673.— CAN. 

^ action for deceit 
will not lie where an untme statement 
i« made if the person maldngithoneBtly 
believes it to oe true. — F oust's Creek 


Extended Co. v. ccttbn & Faithful 
(1903), 22 N. Z. L. R. 769.— N.Z. 

a. .] — Honest belief In the 

truth of a statement la sufficient to 
negative fraud. — D ickson dt Co. v. 
Levy (1894), 11 S. C. 33.— S. AF. 
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& Ooddard (1873), 42 L. J. Q. B. Ill : Maokay v. Oom- 
meroial Bank of New Brunswick (1874), L. K. 5 P. G. 
394 ; Weir v. Bennett (1877), 3 Ex. D. 32 ; Blake e. 
MUon Life Assoe. Soo. (1878), 4 C. P. D. 94 ; Newlands 
V. Nation^ Emiployers* Accident A 880 cn. ( 1885), 54 L^ J. 


Co., [1896] 1 Ch, 178 ; Lloyd v. Grace, Smith, [1912] 

A. C. 716. Mentd. C^apleo v. Brunswick Benefit Bldg. 

Soc. (1880), 5 C. P. D. 331 : Salomon v, Salomon, Salomon 

V. Salomon, [1897] A. 0. 22 ; Hambro v. Bumand, [1903] 

2 K. B. 399 ; Citizens* Life Assoe. v. Brown, [1904] 

A. G. 423. 

216. •] — Westfield v. Davidson, No. 

194, ante, 

216. .] — Derry v. Peek, No. 185, ante, 

217. .] — Glasier V, Bolls, No. 198, ante. 

218. .] — Angus v. Cupford, No. 488, 

post. 

219. .] — S. & B., trustees of a will, sold 

& conveyed a piece of land to T., who mortgaged 
it to B. Some time afterwards T. induced them to 
execute to him a second conveyance of part of the 
same land, he representing to them that it was a 
conveyance of a piece of land not previously 
purchased by him. By this deed, which recited 
that testator was seised in fee at his death, &> 
recited his will, by which he devised his real estate 
to the vendors giving them a power of sale, 
recited his death, & that the vendors in exercise 
of the power had contracted for the sale to T. of 
this piece of land in fee simple free from incum- 
brances, & that S. as beneficial owner had agreed 
to concur, S. & B. granted, & S. confirmed, the 
land to T. in foe & 8. & K. entered into the usual 
trustee covenant that they had done no act to 
incumber, & 8. also covenanted for title. T. then 
mortgaged this land to pltf s. Some years afterwards 
B. took possession, & pltfs.* security proved worth- 
less. Pltf 8. sued 8. & B. for indemnity on the 
ground that 8. A; B. had by the second conveyance 
to T. misrepresented theii’ title, & in the alternative 
for damages on the covenants: — Held: pltfs. 
could not have any remedy on the ground of 
misrepresentation by defts., as the representation 
was made honestly. — Onward Building Society 
V. Smithson, [1893] 1 Ch. 1 ; 02 L. J. Ch. 138 ; 
(J8 L. T. 125 ; 41 W. B. 53 ; 37 Sol. Jo. 9 ; 2 
K. 106, C. A. 

Annotations: — Mentd. WiUiams v, Pinckuoy (1897), 66 

L. J. Ch. 651 ; Poulton v, Moore, [1915] 1 K. B. 400. 

220. .] — Moore v, Burke, No. 403, post. 

221. Duty of defendant to give correct 

information.] — Low v. Bouverie, No. 254, post. 

Statement in company prospectus.] — See 

Companies, Vol. IX., pp. 110, 124-126, 128, 129, 
Nos. 602, 638-646, 673-676. 

RepresentaUon on letting of premises.] — 
See Landlord & Tenant, Vol. XXXI., pp. 176, 
177, Nos. 3082-3088. 

Agent innocently acting under forged 

power.] — See Agency, Vol. L, pp. 662, 663, Nos, 
2777, 2778. 

Innocent misrepresentation not amounting to 
warranty.] — See No. 213, ante, Nos. 486, 487, post. 

Negligent belief.] — See Sub-sect. 5, post. 

No reasonable grounds for belief.] — See Nos. 
263-265, post. 


Sub-sect. 3. — Non-Belief when Bepresenta- 
TioN Made. 

222. Equivalent to fraud.] — (1) If a party 
makes an imtrue representation to another for a 
fraudulent purpose, with the intent to induce the 
latter to do an act which he afterwards does to his 
prejudice, an action on the case for deceit lies. 


it is not necessary to show also that deft, knew 
the representation to be untrue. 

(2) If they stated a fact which was true for a 
fraudulent purpose, they at the same time not 
believing that fact to be true, in that case it would 
be both a legal & moral fraud (Parke, B.). — 
Taylor v. Ashton (1843), 11 M. &, W. 401 ; 12 
L.J. Ex.363; 7 Jur. 978 ; 152 B, B. 860. 
Annotations : — As to (1) Oonsd. Higgins v. Samels (1862), 2 
John. & H. 460 ; Derry v. Peek (1889), 14 App. Cm. 337. 
Refd. Denton v. Q. N. By. (1856), 5 £. & B. ^0 ; JolUTe 
V. Baker (1883), 11 Q. B. D. 255. As to (2) Oontd. Hi^ns 
V. Samels (1862), 2 John. & H. 460 ; Derry v. Peek (1889), 
14 App. Gas. 337. Oeneraily, Refd. Gerhard v. Bates 
(1853), 2 E. &; B. 476 ; Eastwood v. Bain (1858), 28 L. J. 
Ex. 74 ; Re Agra & Masterman’s Bank, Bx p. Asiatio 
Banking Corpn. (1867), 16 L. T. 162. Mentd. Ryan v. 
Oceanic Steam Navigation Co., O'Connell v. Same, 
Scanlon v. Same, O'Brien v. Same, [1914] 3 K. B. 731. 

223. .] — Moore v. Burke, No. 403, post. 

224. .] — Derry v. Peek, No. 185, ante. 

225. .] — Low V. Bouverie, No. 264, post. 

Statements in disregard of truth.] — See Sub-sect. 

5, A., post. 

Statement founded on negligent or unreason- 
able belief.] — See Sub-sect. 5, B., post. 

Statement without knowledge.] — See Sub-sect. 
5, C., post. 


SuB-SECT. 4. — Non-Belief arising after 
Representation Made. 

226. Error ascertained after representation — 
Duty to correct.] — On Nov. 4, shares in a projected 
railway co. were allotted to pltf. ; on Nov. 14, 
he paid the deposit thereon ; on Dec. 6, a report 
was made by deft., who had inspected the proposed 
line, to the committee of management, of which he 
was a member, showing, that all the essential 
statements in the prospectus which the committee 
had issued were false, A that the undertaking 
could not be prosecuted ; on Dec. 13, x>ltf., in 
ignorance of that report having been made, signed 
tbe parliamentary contract & subscribers* agree- 
ment. In assumpsit for money had & received 
brought to recover back the deposit so paid, 
(wo questions were left to the jury, (a) whether 
the undertaking to which pltf. had subscribed, 
had been abandoned, (5) whether pltf/s signature 
to the subscribers’ agreement had been obtained 
by fraud. The jury having returned a verdict for 
pltf. the ct. refused to disturb it. 

The question hero is whether it was properly 
left to the jury to say whether or not there was 
fraud in getting parties to sign the agreement, 
suppressing facts that ought to have been disclosed. 
The evidence of fraud was the concealment of 
the repoit of Dec. 6, which contained infonnation 
that was important to pltf., but the communica- 
tion of which was studiously confined to the com- 
mittee (Wilde, C.J.). — Jarrett v. Kennedy 
(1848), 6 C. B. 319 ; 136 E. B. 1274. 

227. .] — Reynell V. Sprye, Sprye 

V. Beynbll, No. 58, ante. 

228. .] — Where parties are contract- 

ing, either of them, unless he is under a dutv to 
the other» may keep silence even as to facts which 
he believes would oe operative on the mind of the 
other ; if, however, one of them has made a state- 
ment which he believes to be true, but which in the 
course of the negotiation he discovers to be false, 
he is bound to correct his erroneous statement. — 
Davies v. London A Provincial Marine Insur- 
ance Co. (1878), 8 Ch. D. 469 ; 38 L. T. 478 ; 26 

W. B. 794 ; sub nam. London A Provincial 
Marine Insurance Co. v. Davies, Davies v. 
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Misrepeesentation and Fraud. 


Beet. 1 . — Fraudulent miarepreeentation : Sub-sects. 

4 «fc 6, A. «fe A (g).] 

London & Peovinciai. Mabinb Insubance Co., 
47 L. J. Ch. 611. 

Anncmsusy— 2/1111. Natlomd Prortooial Bank of England 

i Moody ». Cox & Halt. 
Whitmore ». Farley (1880). 43 
"• T. 192 ; London General Omnibus Co, v. Holloway, 
[IVIZ] 2 Ka B, 72a 

229* ,] — ^Brownlie v. Campbell, No. 

24, ante, 

280. Statement by third party— 

Report of expert. J—The directors of a co. issued a 
prospectus containing certain grave misstatements 
as to fact. At the time of issue the directors 
themselves honestly believed in these misstate* 
ments, although they knew that they were based 
upon the report of an intermediate vendor to the 
co., & although they did not at the time take pains 
to investigate their truth. Subsequently the 
directors discovered that these statements were 
in fact false ; but they did not take any form of 
action in respect of their discovery. The directors 
were also, at the time of the issue of the prospectus, 
aware that the property that the co. was being 
formed to purchase had been sold not very long 
previously for a much smaller sum ; but they did 
not take any steps to satisfy themselves as to the 
reason for the very great rise in price. One of 
the i^s. of assocn. of the co. provided that “ no 
director shall be liable . . . for any loss, damage, 
or misfortune whatever which shall happen in the 
execution of the duties of his office or m relation 
thereto unless the same happen through his own 
aishonesty. The co., having been ordered to be 
wound up by the ct., the liquidator asked that 
the directors might be compelled to indemnify the 

1 , ® J®®*! CO. by reason of 

their alleged misfeasance as disclosed in the facts 
mentioned above:— HeW; (1) the directors had 
honestly believed that the contract was a bene- 
ficial one for the co. ; A, notwithstanding the 
discrepancy in price & the absence of an indepen- 
dent report, this conclusion had not been arrived 
at by negligence on their part as directors; (2) 
their conduct subsequent to the discovery of the 
misstatements was a matter of lack of sound 

negligence.-ife Bba- 

noiii & Estates, Ltd., 

1 ^h. 426 ; 80 L. J. Ch. 221 : 103 I j T 
697 ; 27 T. L. R. 100 ; 18 Mans. I77* 
proceedwga, 103 L. T. 882, C. A 

“‘J’ Kre 

tnnu' subsequent statement ol 

error.J-ABNisoN 

282. Statement falsified by subsequent events 

Timetable Issued after train withdrawn.] — Denton 
V, Great Northern Ry. Co., No. 170'^ antp 

“» ‘“•blose.J-^itVthe duty 
who ^OWB that another is oontracti^ 

“ statement made bf 

’5'®* ■u's® true, but 

which hns become untrue before the proposal has 

want to 

wow that the duty of such a person is to disclose 
to hm with whom he is contracting the subse- 

statement whSh at 
the time it woe made was tjrue (Pay, j.) _a»k. 

V. NbWBOLD (1880), 17 Ch b 301 - AO 

L, J. Ch. 684: 42 L. T. 760 ; 28 W R 82B. ^ 

appeal (1881), 17 Oi. D. p. 313. ‘ ’ 


Deny v. Peek (1889), 14 App. Cas. 337 ; MoOonnel v* 
Wright (1903). 51 W. R. 661. Hentd. Boswell «. Goaks 
(1883), 23 Ch. D. 302 ; Be Scottish Petroleum Co., 
WaUaoe*s Case (1863), 49 L. T. 348 : Lydney & Wigpool 
Iron Ore Co. v. Bird (1885), 31 Ch. 11. 328. 

284f. Clrcumstanee calculated to 

affect conduct of representee.J — When, in a negoti- 
ation between A. & B., A. induces .6. by a par- 
ticular representation of the circumstances, to 
consent to a particular course, & A. afterwards, 
before B. has acted, becomes aware of such a 
change of the circumstances as might materially 
affect B.’s conduct, of which change B. is not 
aware, Sc omits to inform B., thereof, but leaves 
him to act under his former impression, this ct. 
will not hold B. bound by his acts whilst under 
that former impression. — Traill v. Baring (1864), 
4 De G, J. Sc Sm. 318 ; 3 New Rep. 681 ; 33 
L. J. Ch. 621 ; 10 L. T. 215 ; 10 Jur. N. S. 377 ; 
12 W. R. 678 ; 46 E. R. 941, L. JJ. 

Annotations : — ^Folld. British Equitable Insce. v. G. W. Ry. 
(1868), 38 L. J. Ch. 132. Refa. Hoare v. Bremridgo (1872), 
27 L. T. 368 ; Canning v. Hoare (1885), 1 T. L. R. 52G ; 
Be Metropolitan Coal Consumers* Assocn., Karberg’s 
Case (1892), 66 L. T. 700. Mentd. Re Scottish Petroleum 
Co., Wallace’s Case (1883), 23 Ch. D. 413. 

Falsity of representation at time when acted on.] 

— See No. 109, ante. 


Sub-sect. 5. — Statement made Recklessly or 
Negligently. 

A. Reckless Disregard of Truth. 

236. Equivalent to fraud.]— (1) If there had 
been criminal intercourse between pltf. Sc deft.’s 
wife before the separation, & pltf. at the time of 
such intercourse knew that she was deft.^s wife, 
& concealed her criminality from deft., with a view 
to induce him to execute the deed, all which the 
jury must be assumed to have found, that was 
such a suppression of a material fact as will sup- 
port a general plea of fraud (Jervis, C.J.). 

(2) If a man having no knowledge whatever 
on the subject, takes upon himself to represent 
a certain stote of facts to exist, he does so at his 
peril ; &, if it be done either with a view to secure 
some benefit to himself, or to deceive a third 
person, he is in law guilty of a fraud, for, he takes 
upon himself to warrant his own belief of the 
truth of that which he so asserts (Maule, J.). — 
Evans v. Edmonds (1863), 13 C. B. 777 ; 1 C. L. R. 
663 ; 22 L. J. C. P. 211 ; 21 L. T. O. S. 165 ; 17 
Jur. 883 ; 1 W. R. 412 : 138 E. R. 1407. 
Ai^tations : — As to (1) Beid. Hulton v. Hulton, [1916] 2 
K. B. 642. As to (2) Apld. Higgius v. Samela (I8G2), 2 
John. & H. 460; Hart v. Swaino (1877), 7 Ch. D. 42. 
Consd. Mathias r. Yetts (1882), 4G L. T. 497 ; Jolifle v. 
Baker 0 883), 11 Q. B. D. 255 ; Derr>' v. Peek (1889), 14 
App. Cas. 337. Retd. Evans v. Carrington (1860), 2 
De G. F. & J. 481 ; Dempster v, Dempster (1887), 3 
T. L. R. 299. QenerdUy, Reid. Feret v. Hill (1854), 15 
C. B. 207 ; (;anbam v. Barry (1855), 15 C. B. 597. 

236. .] — Behn V. Burness, No. 1, ante. 

237. .] — Glamorganshire Iron Sc Coal 

Co. V. Irvine, No. 195, ante. 

238. .] — Dickson v. Reuter’s Telegram 

si. 

Arkwright v. Newbold, No. 


Co., No. 473 

239. .] 

114, ante, 

240. .] — If persons who have full means of 

acquiring knowledge about a particular thing, yet 
vritn the intention of inducing other peoj^e to 
spend their money upon that thing, . . . reck- 
lessly, so to speak, in a gambling spirit, without 
properly inquiring into the truth or falsehocNd of 
the thing, mthout caring sufficiently whether it is 
true or false, Sc will or will not mislead people ; if 
such persons wilfully abstain from making in- 
quiries, Sc make use of incorrect statements about 
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the thing* without which the money would not 
have been advanced, then that is in the eye of the 
law a fraudulent statement, as much as if the 
persons making it had known it to be false 
( Denman , J. ) . — Edgington v. Pitzmaukice ( 1884 ), 
29 Ch. D. 459 ; 53 L. T. 369 ; 32 W. R. 848 ; affd., 
29 Ch. D., p. 476, C. A. 

Annotations : — Conid. Re London &, Leeds Bank, Ex p. 
Carling. Carling v.. London & Leeds Bank (1887). 66 
L. jTch. 321. Derry v. Peek (1889). 14 App. Cas. 

337 ; Oliver v. Bank of England, [1902] 1 Ch. 610. Mentd. 
Yorkshire Insoe. v. Craine. [1922] 2 A. C. 541 ; Short v. 
Poole Corpn.. [1926] Ch. 66. 


241. 

194, ante, 

242. 


“.] — Westfield v, Davidson, No, 

— .] — Cann V, Willson (1888), 39 
Ch. D. 39 ; 57 L. J. Ch. 1034 ; 59 L. T. 723 ; 37 
W. R. 23 ; 4 T. L. R. 588 ; 32 Sol. Jo. 542. 
Annotations : — Dbtd. Le Llcvre v , Gould, [1893] 1 Q. B. 491. 
Betd. Scholes v. Brook (1891), 63 L. T. 837. Mentd. 
Blacker v. Lake & Elliot (1912). 106 L. T. 533. 

243. .] — Derry v. Peek, No. 185, ante. 

244. .] — Le Lievre v, Gould, No. 187, 

ante. 


245. Special contractual relationship — 

Breach of duty.] — Pritty v. Child, No. 25, 
ante. 

246. No real belief in truth of statement.] — 

Coats, Ltd. v. Crossland (1904), 20 T. L. R. 800. 

Statement In company prospectus.] — See 

Companies, Vol. IX., p. 126, Nos. 645, 646. 

247. Meaning of “ not caring **— Indifference 
to truth.] — Angus v. Clifford, No. 488, post. 

248. .] — Le Lievre v. Gould, No. 

187, ante. 

Exaggeration or puffing.]— Part I., Sect. 8, 
ante. 


Statement as fact in Ignorance of truth.]— 
Sub-sect. 5, C., poet. 

Negligent statement.] — See Sub-sect. 5, B,, poet. 


B. Statemente founded on Negligent or Unreasonable 
Belief. 

(a) In General. 

See, generally. Negligence. 

For particular Instances.] — See Titles paeeim. 

249. Effect of mere negligence.] — (1) Bill to 
charge a trustee, as having by delivering the title 
deeds to the tenant for life enabled him to make a 
mtge. of a settled estate as tenant in fee, dismissed ; 
the fraudulent purpose of enabling him to mtge. 
resting upon the evidence of a single witness, & 
being positively denied by the answer. 

The purpose held out disclosed nothing of fraud. 
If negligence alone were sufficient, it ought to have 
bad the effect in that case (Lord PIldon, C.). 

(2) Is there negligence so gross as to amount to 
constructive fraud ; . . . such evidence of fraud 
that he shall not be heard in a ct. of justice to say, 
there was not fraud (Lord Eldon, C.). 

(3) If the intention is fraudulent in any respect, 
though not pointing exactly to the object accom- 
plished, yet he will be bound (Lord Eldon, C.). 

(4) An old head of equity that if a representa- 

tion is made to a inan, going to deal on the faith 
of it in a matter of interest, the person making the 
representation, knowing it false, shall make it 
good ; A the jurisffiction assumed by cts. of law 
m such cases will not prevent relief in equity. — 
Evans v. Bicknell (1801), 6 Ves. 174 ; 31 E. R. 
898, L. C. j 


J. — VOL. XZXV. 


tord V. Brooke (1806). 13 
(No. 2) (1800), 28 Bear. 
, 6 Price, 240 ; Loveridso 
75 ; Martinez v. Cooper 
(1837), 1 Jut. 330 ; 
; Jones v. Smith (1841), 
2 Hare, 249 ; Stevens 


^n^yjiaHons : — As to (1) Oonid. C 
y». 131. Apld. Hunt V. Elm 
431. B^. Hail V. Maltby (181 

Famw V. Rees (1840), 4 B^v. 
1 Hare, 43 ; West v. Reid (18 


^ Stevens (1845), 2 Coll. 20 ; Allen v . Knight (1846), 6 
Hare. 272 ; Jorden v . Money (1854), 6 H. L. Cas, 185 ; 

1 John. & r 


Staokhouse u. Jersey (1861), 1 John. & H. 721 ; Clark v. 
Hoskins (1868), 37 L. J. Ch. 561 ; Newton v. Newton 
(1868), L. K. 6 Eq. 136 ; Hunter e. Walters, Chirling v. 
Walters. Darnell v. Hunter (1871), 20 W. R. 218 ; Keith 
V. Burrows (1876), 1 C. P. D. 722 ; Re Ingham, Jones v. 
Ingham, [1893] 1 Ch. 352. As to (2) Conid. Hewitt v. 
Loosemoro (1851), 9 Haro, 449 ; Colycr v. Finch (1856), 5 
H. L. Cas. 905. Alild. Dowlo v. Saunders (1864), 2 Hem. 
Sc M. 242. Oonid. Northern Counties of England Fire 
Insoe. V. Whipp (1884), 26 Ch. D. 482. Be!d. Dearie v. 
Hall (1828), 3 Russ. 1 ; Manners v. Mew (1885), 29 Ch. D. 
726 ; Taylor e. Russell, [1891] 1 Ch. 8 ; Walker e. Linom, 
[1907] 2 Ch. 104. As to (4) Conid. Burrowos t>. Look 
(1805), 10 Ves. 470 ; Gibson v. D'Este (1843), 2 Y. & C. 
Ch. Cas. 542. Apld. Hutton v. Rossiter (1855), 7 Do G. M. 
8c G. 9. Conid. Slim v. Crouchor (I860), 1 De G. F. (k J. 
618 J Re Ovorend, Gurney, Ex p. Oakes Sc Peek (1867), 
L. R. 3 Eq. 676 ; Low v. Bouverie, [1891] 3 Ch. 82. 
Beld. Adamson v. Evitt (1830), 2 Russ. Sc M. 66 ; Attwood 
V. Small (1838), 6 Cl. & Fin. 232 ; Blair v. Bromley (1847), 
2 Ph. 354 ; Ingram v. Thorp (1848), 7 Hare, 67 ; Phlllip- 
son V. Gatty, Gatty v. Phlllipsou (1848), 7 Hare, 510 ; 
Wilson v. Short (1848), 6 Hare, 366 ; Ramshiro v. Bolton 
(1869), L. R. 8 Eq. 294 ; Hill v. Lane (1870), L. R. 11 Eq. 
215 ; Sohroedor v. Mendl (1877). 37 L. T. 452 ; Moore v. 
Knight (1890), 63 L. T. 831 ; Exploring Land Sc Minerals 
C5o. Kolckmann (1905), 94 L. T. 234. Generally, Befd. 
Nooton V. Ashburton, [1914] A. C. 032. Mentd. Harrison 
V. Gardner (1817), 2 Madd. 198 ; Wiseman v. Westland 
0826), 1 Y. & J. 117 ; Horlock v. Priostloy (1827), 2 
Sim. 75 ; Jones v. Jones (1838), 8 Sim. 633 ; Moux v. 
Bell (1841), 1 Haro, 73; Sharpies v. Adams (1863), 32 
Boav. 213 ; Re Ticheiier (1865), 35 Boav. 317 : Lloyd v. 
Banks (1867), 15 W. II. 1{)06 ; Brocklosby v. Temperance 
Bldg. Soo., [1895] A. C. 173. 

250. .] — Dickson v, Reuter's Telegram 

Co., No. 473, poet. 

251. .] — Derry v. Peek, No. 185, ante, 

252. .] — Glasier V. Rolls, No. 198, ante. 

263. .] — Angus v. Clifford, No. 488, 

poet, 

254. .] — (1) An action for deceit or fraud, 

properly so called, would only lie at law for a 
fraudulent misrepresentation, a fraudulent allega- 
tion that a fact existed which did not exist, in the 


i truth of which representation the person making 
it had no genuine or honest belief. . . . Negligent 
misrepresentation does not certainly amount to 
deceit, & negligent misrepresentation can only 
amount to a cause of action if there exist a duty 
to be careful, not to give information except after 
careful inquiry (Bowen, L.J.). 

(2) If there was fraud Sc the statement was 
intended to mislead, its ambiguity would not bo a 
defence (Kay, L.J.). — Low v. Bouverie, [1891] 3 
Ch. 82 ; 00 L. J. Ch. 594 ; 65 L. T. 533 ; 40 W. R. 
50 ; 7 T. L. R. 582, C. A. 

Annotations : — As to (1) Oonid. Nocton v. Ashburton, [1914] 

A. C. 932. Betd. Balkis Cuiisolidated Co. v. Tomkiiison 

(1893), 42 W. R. 204 ; Lo Lievre v. Gould, [1893] 1 Q. B. 

491. As to (2) Conid. Porter v. Moore, [1904] 2 Ch. 367. 

Generally, Beta. Elkington v. Httrt.or, [1892] 2 Ch. 452 ; 

Ward V. Duncombe (1893). 69 L. T. 121 : Whittington v. 

Sealo-Hayno (1900), 82 L. T. 49 ; Oliver v. Bank of 

England, [1902] 1 Ch. 610 ; Whitcchurch v. Cavanagb, 

11902] A. C. 117 ; Exploring Land Sc Minerals Co. v. 

Kolckmann (1905), 94 L. T. 234 ; Banbury v. Bonk of 

Montreal, [1917] 1 K. B. 409 ; Pierson v. Altrincham 

U. C. (1917), 86 L. J. K. li . 909. Mentd. Re Tillott, Leo 

V. Wilson, [1892] 1 Ch. 86; Re Wyatt, White v. Ellis, 

[18921 1 Ch. 188 ; Williams v. Pinckney (1897), 67 L. J. Ch. 

34; Fry v. Sinollle, [1912] 3 K. B. 282 ; Everett v. 

Griffiths, [1920] 3 K. B. 163. 

255. .] — Le Lievre v. Gould, No. 187, 

ante. 

256. Gross negligence — Amounting to construc- 
tive fraud.] — Evans v. Bioknell, No. 249, ante. 

257. Incompatible with honesty — Evi- 

dence of fraud.] — Le Lievre v. Gould, No. 187, 
ante, 

258. Representor under duty to use care — Con- 
tractual relations.] — Le Lievre v. Gould, No. 187, 


ante. 


259. .] — Low V. Bouverie, No, 264, 

ante. 

Representor with opportunity of knowing facts.] 

— See Bub-sect. 6, B. (b), post. 
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Misrepbesentation and Fraud. 


Ssd* 1. — Fraudulent mierepreeentaiion : Sub-sect. 6, 
B. (a) cfc (b), cfc C. ; sub-sects. 6 dfer 7, A.] 

Liability of director o! company — Standard of 
dlllgence.f — See Companies, Vol. IX., pp. 468, 469, 
Nos. 3066-3068. ^ ^ 

See, alsOf Part- VII., Sect. 3, sub-sect. 2, D., 
post. 


(b) Representor with Opportunity of Knowing Facts. 


See^ generally y Negligence. 

260. Neglect to use means of knowledge.]— 

A person making a false representation through 
mistake, but where he might have had notice of 
the truth, it shall bind him. — Pearson v. Morgan 
(1788), 2 Bro. C. C. 388 ; 29 K. 11. 214. 

Annotation: — Apld. Merewother v. Shaw (1789), 2 Cox, 
Eq. (3aB. 124. 

261. Representor falling to recollect true facts.] 
—Trustee charged in respect of a misrepresentation 
to a purchaser, having notice, &; alleging only, 
that he did not recollect the fact. 

The excuse alleged by the trustee is that though 
ho had received iiSormation of the fact, he did not 
at the time recollect it ... it is no excuse to say 
he did not recollect it (Grant, M.R.).— Burrowes 
V. Lock (1805), 10 Ves. 470 ; 32 E. E. 927. 
Annotaiiona : — Oonsd. Gibflon v. D'Ento (1843), 2 Y. & C. 
Ch. CaB. 642 ; Price e, Macaulay (1852), 2 I)e G. M. Sc G. 
339. Apld. Slim V. Crouchor (1860), 1 He G. F. & J. 518 ; 
He Ward, SlmiiioiiB v. Kuho, Woek« v. Ward (1862), 31 
lieav. 1. Distd. StcpheiiH v, Venabloe (No. 2) U862), 31 
Beav. 124. Coxuld. lie Overond, Gurney, Kz p. OakoB Sc 
l»eok (1867), L. 11. 3 Eq. 576. Distd. Peek v. Gurney 
(1873), L. U. 6 H. L. 377 ; Brownlie v. Campbell (1880), 
5 App CoH. 925. Apld. Maihiafl v. Yette (1882), 46 L. T. 
497. Oonid. Derry v. Peek (1889), 14 App. (jae. 337 ; 
Low V. Bouverle, (1891] 3 Oh. 82. Burrowea v. Lock can 
be Bupport/Od &; taken ae a sruide on the irruuud of estoppel 
or poBBlbly fraud (Lindlky, L.J.). Refd. Ingram v. 
Thorp (1848), 7 Hare, 67 ; Puleford v. lUehards (1853). 17 
Beav. 87 ; Lake v. Bruttun (1856), 8 De G. M. Sc G. 440 ; 
Hobson V. Devon jl 857), 5 w. U. 724 ; Lloyd v. Banks 
(1867), L. H. 4 Eq. 222 ; llamshlre v, Bolton (1869), 
L. H. 8 Eq. 294 ; Hill v. Lane (1870), L. H. 11 Ecj. 215 ; 
Eaglcsfleld v. Londonderry (1876), 4 Ch. D. 693 ; Balkis 
Oonsolidatod Co, v. Tomkiuson (1893), 42 W. It. 204 ; 
Whittington v. Seale-Hayne (1900), 82 L. T. 49 ; Ex- 

E loring Land & Minerals Co. v. Kolckmann (1905), 94 
. T. 234 ; Nocton v. Ashburton. [1914] A. C. 932. Mentd. 
He Tichener (1865), 35 Boav. 317; Re Hangar's Trusts 
(1889), 58 L. J. Ch. 316 ; L. & N. W. Ky. v. Boulton 
(1890), 63 L. T. 727 ; Thlsdon v. Tindall (1891), 40 W. U. 
141 ; Williams v. I'liickney (1807), 67 L. J. Ch. 34. 


262. .] — A., desiring to borrow money, 

roprt^sented to B.’s solr. that he was entitled under 
an agreement to a lease of certain property in 
Middlesex, & the lessor, on A.’s application, wrote 
a letter, in Dec. 1856, to B.’s solr., stating that he 
would grant such lease to A. The lessor accord- 
ingly, in Jan. 1857, granted a lease of such pro- 
perty to A. at a peppercorn rent, & A. mortgaged 
the same to B. by way of underlease. B. after- 
wards found that the lessor had, on Aug. 6, 1866, 
granted a lease of the same property to A., & that 

A. had, before his mtge. to B., mortgaged the 
same property to D. The lease granted on 
Aug. 6, 1856, was registered on Aug. 23 of that 
month ; — Held : B. was entitled to a decree for 
repayment by the lessor of the sum advanced by 

B. to A., the lessor alleging only that he had 
forgotten the grant of the prior lease to A. when he 
executed the lease of J an. 1857. — Slim v. Croucher 
(1860), 1 De G. F. & J. 518 ; 29 L. J. Ch. 273 ; 2 
L. T. 103 ; 6 Jur. N. S. 437 ; 8 W. R. 847 ; 46 B. R. 
462, L. 0. dt L. JJ. 

AwnotaHons : — DiaM. Stephens v. Venables (No. 2) (1862) 
SI Beav. 124. Oonid. Hamshiro v. Bolton (1889), L. K 
b Eq. 294. Diltd. Pock v. Gurney (1873), L. It, J h. h. 


377 ; Brownlie v. Campbell (1880), 5 App. Cas. 926. 
Am. Mathias v. Yetts (1882), 46 L. T. 497. Overd. Low 
V. Bouverle, [1891] 3 Cht 82. Slim v. Croucher cazmot 
any longer be regarded as having been lightly decided, 
fraud having been negatived (Lindley, L.J.). Oonsd. 
Exploring Land Sc Minerals Co. v. Kolokmann (1905), 94 
L. T. 2^ ; Nocton v, Ashburton, [1914] A. C. 932. It 
may be that the decision can be supported on the ground 
that deft, warranted by implioation that he had power to 
grant a valid lease (Lord Haldane, C.). Bela. Hill v. 
Lane (1870), L. R. 11 Eq. 215 : Eaglesfield v. London- 
derry (1876), 4 Ch. D. 693; Schroeder v. Mendl (1877), 
37 L. T. 45i : Elkli^n v. Hlirter, [1892] 2 Ch. 452 ; 
Balkis Consolidated Go. v. Tomkinson (1893), 42 W. R. 
204 ; Whittington v. Seale-Hayne (1900), 82 L. T. 49. 
Mentd. Thisdon v. Tindall (1891), 40 W. R. 141. 


263. Unreasonable belief.] — Western Bank 
OP Scotland v. Addie, Addie v. Western 
Bank op Scotland, No. 214, ante. 

264. .] — Derry v. Peek, No. 186, ante. 

266. .] — Glasier V. Bolls, No. 198, ante. 

266. Representor avoiding knowledge.] — Derby 

V. Peek, No. 185, ante. 


C. Statements without Knowledge. 

267. Statement as fact.] — It is equally false to 
undertake to say that which he knows nothing at 
all of, as to say that is true which he knows is 
not true (Lord Mansfield, C.J.). — Pawson v. 
Watson (1778), 2 Cowp. 786 ; 98 E. R. 1361 ; 
sub nom. Pawson v. Ewer, Pawson v. Snell, 
Pawson v. Watson, Pawson v. Barnevelt, 1 
Doug. K. B. 12, n. 

Annotaiiona: — Refd. Bean v. Stupart (1778), 1 Doug. K. B. 

11 ; Comfoot v. Fowke (1840), 6 M. & W. 368 ; Smith v. 

Chadwick (1882), 20 Ch. D. 27. 

268. .] — Haycbaft V. Creasy, No. 26, 

ante. 

289. .] — It signifies nothing whether a 

man represents a thing to bo different from what 
he knows it to be, or whether ho makes a repre- 
sentation which he does not know at the time to 
be true or false, if in point of fact it turns out to 
be false (Lord Mansfield, C.J.). — Schneider 
V. Heath (1813), 3 Camp. 606. 

Annotaiiona: — Consd. Ward v. Hobbs (1877;, 3 Q. B. D. 

150. Refd. Comfoot v. Fowko (1840), 6 M. & W. 358. 

270. .] — Evans v. Edmonds, No. 235, ante. 

271. .] — (1) Where a person kas been 

induced to enter into a contract by a material 
misrepresentation of the other party, he is entitled 
to have the contract set aside, &, not merely to 
have the representation made good. 

B. & W., who were partners in a bank, agreed to 
take R. into partnership with them. W., who took 
no actual part in the business, &, was known to R. 
not to do so, joined with B. in producing to R. 
during the negotiation, as a true account of the 
affairs of the bank, a paper seating the amount in 
which it was indebted to customers to be £11,000, 
the amount being in fact £26,000. R. entered into 
the partnership without examining the books, & 
continued in it for four years, taking no part in the 
business & never examining the books. At the 
end of that time the bank turned out to be in- 
solvent. R. then filed a bill against B. & the 
exors. of W., asking to have the agreement for 
partnership rescinded, & to have an indemnity 
against the debts of the concern ; — Held : (1) the 
delivery of the paper to R. as a true account of the 
state of the bank was such a misrepresentation as 
entitled R. to have the contract rescinded ; (2) the 
case as regarded W. was not varied by the facts 
that W. took no part in the affairs of the bank, 
& was known by R. not to do so, & did not know 
the representation to be untrue ; (3) B.’s having 


PART IV. SECT. 1. SUB-SECT. 5.— 
B. (b). 

860 1 . NegUet to use means of know- 


ifdoe .] — A repreBentation false In fact 
mav be fraudulent so as to sustain an 
aotlon. If made by one having the moans 
of knowledge of its falsehood. Sc who 


ought to have known by the nse of 
these means the fact of its falsehood. — 
Dotlk V. Hort (1879), 4 L. R. Ir. 661. 
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brought an action against B. & W. for the mis* 
representation, & recovered damages against B., 
did not take away his right against W/s estate. 

(4) This was a representation by him of a fact 
of the truth or falsehood of which he knew nothing. 
... It turned out that this representation was 
contrary to the fact. There was not as I think 
any moral fraud, but there was legal fraud 
(Turner, L.J.). — Rawlins v, Wickham (1858), 3 
be G. & J. 304 ; 28 L. J. Ch. 188 ; 5 Jur. N. S. 
278 ; 44 B. R. 1285 ; avb nom, Rawijns v. 
Wickham, Wickham v. Rawuns, 1 Giff. 356 ; 
8uh nom, Rawlins v, Wickham, Wickham v. 
Bailey, 32 L. T. O. S. 231 ; 7 W. R. 145, L. JJ. 


Annotaiions : — As to (1) Coiud. Botjemann v. Betjemann, 
[189512 Ch. 474. Distd. Hindlu v. Brown (1907), 98 L. T. 
44. Refd. GorBUch v, Creo (1800), 8 C. B. N. S. 574 ; 
Davies v, Marshall (1861), 10 C. B. N. S. 697 ; HaUows 

V. Feniie (1867), L. II. 3 Eq. 620 ; A.-G. i>. Ray (1874), 
9 Ch. App. 402, n. ; Rc Koyal Victoria Palace Theatre 
Syndicate, Moore & De La Torre’s Case (1874), L. K. 18 
Kq. 661; Edwlok t>. Hawkes (1881), 18 Ch. D. 199; 
Redgrave v, Hurd (1881), 20 Ch. D. 1 ; Mathias v. Yetts 
(1882), 46 L. T. 497 ; Re Mount Morgron (West) Gold 
Mine. Ex p. West (1887). 60 L. T. 622 ; Lagrunas Nitrate 
Co. V. Lagunas Syndicate, [1899] 2 Ch. 392 ; Aa to (2) 
Reid. Conybearo v. New Brunswick & Canada By. (1860), 
1 Gifl. 339 ; Gorsuch v. Cree (1860), 8 C. B. N. S. 574 ; 
Evans v. Robins (1863), 11 L. T. 211; Rc Overond. 
Gurney, Ex p, Oakes &. Peek (1867), L. R. 3 Eq. 576 ; 
Panama &. South Paciflo Telogrraph Co. v. India Rubber, 
Gutta Percha & Telegraph Works Co. (1875), 10 Ch. App. 
520, n. Aa to (3) Reid. Peek v. Giimcy (1873), L. R. 6 
H. L. 377. A a to (4) Apld. Re Reese River Silver Mining 
Co., Smith’s Case (1867)7 2 Ch. App. 604 ; Hart v. Swainc 
(1877), 7 Ch. D. 42. Expld. Joliffe v. Baker (1883), 11 
Q. B. D. 255. Generally, Consd. Newbigging v. Adam 
(1886), 2 T. L. R. 609. Mentd. Scholeileld v. Templer 
(1859), John. 155; Graham v. Wickham (1865), 2 Do 
G. J. & Srn. 497 ; Overend, Gurney v. Guniey (1869), 17 

W. R. 719 ; Lacey v. Hill, Leney r. Hill (1876), 4 Ch. D. 
537. 


272. .] — If pltf. asserted, as of his own 

knowledge, any matter of fact which turned out 
to be false, & by means of such assei*tion obtained 
the contract, then that would be a fraud on his 
part, which would vitiate the contract. For if a 
man for his own object & his own benefit asserts 
a fact as known to himself to exist, which does not 
exist, he is guilty of fraud, whether or not he knows 
it does not exist, because he asserts it as of his 
own knowledge when he does not know whether 
it exists or not. This principle does not, it is 
obvious, apply to matters of mere opinion, but 
only to assertions of matters of fact, on which it 
may be supposed that the other party has relied 
(Krle, C.J.). — Smith v. Prick (1862), 2 F. & F. 
748. 

273. .] — Moore v, Burke, No. 403, post, 

274. .1 — (1) A contract voidable but not 

void, is valid until rescinded. 

(2) Recission by a ct. of competent authority 
dates from the moment when proceedings were 
taken invoking the aid of that competent 
authority. 

(3) If persons take upon themselves to make 
a.ssertion8 as to which they are ignorant whether 
they are true or untrue, they must, in a civil point 
of view, be held as responsible as if they had 
asserted that which they knew to be untrue 
(Lord Cairns). — Reese River Silver Mining 
Co., Ltd. V. Smith (1869), L. R. 4 H. L. 64 ; 39 
L. J. Ch. 849 ; 17 W. R. 1042, H. L. ; affg. S. C. 
9ub nom. Be Reese River Silver Mining Co., 
Smith’s Case (1867), 2 Ch. App. 604, L. JJ. 
AnnoUaiona : — Aa to (1) Coofd. Re General Railway SyndP 

cate, Wbiteley’s Caae, [1899] 1 Ch. 770. Enid. Abram 
8.8. Co. V. Weatville Shipping Co., [1923] aTc. 773. Aa 
to (2) IHgtd. Kent v. Freeh^ Land Sc Briok-maldng Co. 
(1868), 3 Ch. App. 493. Apld. He Britiah Burmah Lead 
Co. (1888), 4 T. L. R. 631. Ooptd. Re General Railway 
Syndicate, [1899] 1 C^. 770. RM. Re Estates Invest- 
ment Co., Pawle’s Case (1869), 4 Ch. App. 497 ; Re 
Scottish Petrolenm Co. (1883), 23 Ch. D. 413 ; Ctocksedge 


V. Metropolitan Coal Consumers Assoon. (1891), 64 L. T. 
826. Aa to (3) Apld. Henderson v, Laoon (1867), L. R. 
5 Eq. 249 ; A.-G. Ray (1874), 9 Ch. App. 402. n. ; 
Eaglesfield v, Londonderry (1876), 4 Ch. D. 693 ; Nash v, 
Wooderson (1884), 52 L. T. 49. Expld. Derry e. Peek 
(1889), 14 App. Cas. 337. Consd. Rc Paoaya Rubber Sc 
Produce Co., Burns Appln., [1914] 1 Ch. 542. Refd. Re 
Ruby Consolidated Miuiug Co., Askew’s CJase (1874), 31 
L. T. 55 ; Redgrave v. Hmd (1881), 20 Ch. D. 1 ; Mathias 
V. Yetts (1882), 46 L. T. 497 ; Lodwiok v, Perth (1884), 
1 T. L. R. 76 ; Re British Burmah Lead Co., Ex p, Vickers 
(1887), 56 L. T. 815 ; Peek v, Derry (1887), 37 Ch. D. 
541 ; Mair v, Rio Grande Rubber Estates, [1913] A. C. 
853. Generally, Mentd. Re Cleveland Iron Co., Ex p. 
Stevenson (1867), 16 W. R. 95 ; Re Overend, Gurney, 
Oakes v, Turquand Sc Harding, Peek v. Same (1867), 
L. R. 2 H. L. 325 ; Re Canadian Native Oil Co.. Fox’s 
Case (1868), L. R. 5 Eq. 118; Peek v, Gurney (1871), 
L. R. IS Eq. 79 ; Sohroeder v, Mendl (1874), 37 L. T. 
452 ; Re Com Economising Gas Co., Govors (joso (1875), 
L. R. 20 Eq. 114 ; Smith v. Rood (1880), 2 T. L. R. 442 ; 
Re Sussex Brick Co., [1904] 1 Ch. 598 ; First National 
Reinsurance v, Greenfield, [1921] 2 K. B. 260. 


276. .] — Derry v. Peek, No. 186, ante, 

276. .] — Pritty V, Child, No. 25, ante. 

Negligent statement.] — See Sub-sect. 5, B., ante. 
Reckless disregard of truth.] — See Sub-sect. 5, 
Al., ante. 


Sub-sect. 6. — Inducement, Materiality, and 
A 1 .TERAT 10 N OP Position. 

See Part V., post. 


Sub-sect. 7. — Representor’s Motive or 
Intention. 

A, Fraudulent Intention, 

277. Intention to mislead — Without knowledge 
of falsity.] — T aylor v, Ashton, No. 222, ante, 

278. .] — Rawlings v, Bell, No. 136, ante. 

279. .] — No man ought to be found 

guilty of fraud unless you can say lie had a fraudu- 
lent mind & an intention to deceive (Brett, L.J.). 
— Wilson v. Church (1879), 13 Ch. I). 1 ; 41 
L. T. 50, C. A. ; on appeal, evh nom. National 
Bolivian Navigation Co. v. Wiijson (1880), 6 
App. Cas. 176, H. L. 

Annotaliona : — Mentd. Smith v, Anderson (1880), 15 Ch. D. 
247 ; Colllngham v. Slopcr, Foreign Amcrlcari Sc General 
Investments Trust Co. v. Sloper, Foreign American Sc 
Genera] luvestmouts Trust Co. v. Sloper, [1893] 2 Ch. 90 ; 
Wilson V. Church (1911), 106 L. T. 31 ; Royal Bank of 
Canada v. R., [1913] A. C. 283 ; Sinclair v. Brougham, 
[1914] A. C. 398. 

280. .] — Where a person’s acts or declara- 

tions induce another to act in a particular way, he 
will be bound by the consequences if injurtous to 
that other, though ho may himself have been 
under a mistake, A may have had no intention to 
mislead or deceive. — S arat Chunder Dby v, 
Gopal Chunder Lala (1892), 56 J. P. 741 ; 8 
T. L. R. 732, P. C. 

281. Intention to defraud.] — The main ques- 
tion in this case is . . . whether the promissory 
note was obtained from deft, under circumstances 
which are deemed in law to amount to covin (for 
there is no suggestion whatever of any intentional 
fraud or misrepresentation on the part of pltfs. 
personally) so as thereby tr» avoid the validity of 
the security in the hands of pltfs. (Tindal, C.J.). 
— Stone v. Compton (1838), 6 Bing. N. C. 142 ; 
1 Am. 436 ; 6 Scott, 846 ; 2 Jur. 1042 ; 132 E. R. 
1059 ; eubaequeni proceedings (1839), 3 Jur. 266. 
Annotationa : — Refd. Green v. Gouden (1841), 8 Man. Sc G. 

446 ; Mann v. Beeny Sc Humphrey (1843), 1 L. T. O. 8. 
56 ; Re Manon, Ex p. Sharp (1844), 3 Mont. D. 3c De G. 
490 : Mallalieu v. Hodgson (1851), 16 Q. B. 689 ; Owen 
V. Homan (1851), 3 Mac. 3c O. 378 : Mackretb v, Wal- 
mesley (1884), 51 L. T. 19. Mentd. Evans v, Bremridge 
(1855), 4 W. H. 161. 

282. Intention presumed.] — (1) The 

question is whether from the statement’s being 
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Sect, 1 . — Fraudulent miarepreeentation : Sub^aect, 7, 
A, & B.; aub-aect, 8, A."] 

false within deft.’s knowledge, the ct. must not 
infer fraud (Alderson, J.)« 

(2) It was properly left to the jury to consider 
whether the representation made by deft, was 
false within his own knowledge (Alderson, J.). — 
Corbett v. Brown (1831),, 8 Bing. 33 : 1 Moo. & 
S. 86 ; 1 L. J. C. P. 13 ; 131 E. R. 312 ; 
gueni proceedinga (1832), 6 C. & P. 863, N. P. 

Armotattona : — Aa to (1) i^ld. Polhill v. Walter (1832), .3 

B. &. Ad. 114. Oonid. Gibson v, B’Este (1843), 2 Y. 

C. Ch. Cas. 542. Apld. Derry v. Peek (1889), 14 App. Cas. 
387. Betd. Evans v. Collins (1844), 5 Q. B. 804 ; Wilde 
V. Gibson (1848), 1 H. L. Cas. 605 : Thom v. Blgland 
(1853), 8 Exoh. 725. Generally, Retd. Crawshay v. 
Thompson (1842), 5 Scott, N. It. 562. 

283. .] — If a wrong be done by a 

false representation of a party who knows such 
representation to be false, the law wull infer an 
intention to injure (Maule, J.). — Crawshay v. 
Thompson (1842), 4 Man. & G. 357 ; 5 Scott, 
N.R. 662 ; 11 L. J. C. P. 301 ; 134 E. R. 146. 
AnnoUxliona: — Conid. Singer Manufacturing Co. v. Loog 
(1882), 8 App. Cos. 16 ; Dorry v. Peek (1889), 14 App. Cas. 
.337. Retd. Rodgers v. Nowill (1847), 5 C. B. 109; 
Edolsten v. Vick (1853), 11 Haro, 78. Mentd. Rodgers 
V. Nowill (1847), 6 Hare, .325 ; Cartier v. Carlile (1862), 31 
Beav. 292 ; Mansell v. Valley Printing Co., 11908] 2 Ch. 


284. — .] — (1) Plif.’s particulars in a 

county ct. action alleged that deft, caused to be 
inserted in a newspaper an advertisement for the 
letting by tender, with immediate possession, of a 
farm and sheopwalk ; & pltf. believing in the 
bona fdea of such adveitisement, was induced to 
inspect the said farm, & employ persons to value 
it with a view to his becoming tenant thereof, 
whereas deft, knew at the time he cause(l such 
advertisement to be published that he had not 
power to let the said farm, &; that the said farm was 
not to be let : — //eld : these particulars disclosed 
a primd facie cause of action. 

(2) There con be no damages unless pltf. can 
prove that he was induced to incur the alleged 
expenses in consequence of the advertisement 
(Blackburn, J.). — Richardson v, Silvester 
(1873), L. R. 0 Q. B. 34 ; 43 L. J. Q. B. 1 ; 29 
L. T. 396 ; 38 J. P. 628 ; 22 W. R. 74. 

Annotation A a (1) Consd. AJello v. Woreley, [1898] 1 


286, ,] — A., who was about to grant 

a lease to B., wrote to 0., who was named by B. 
as a referee ; — “ B. is desirous of leasing premises 
from us of about the annual value of £400 . . . 
& we will be glad if you will say if you know him 
to be in a good & responsible position to meet the 
responsibility of such an undertaking, & if you 
can recommend him as a safe & advisable tenant.*' 
C. answered : — “ 1 have much pleasure in replying 
affirmatively.” On this B. was accepted as 
tenant, but afterwards deserted the premises 
without paying any rent. C,, when he answered 
the reference, was well acquainted with the ante- 
cedents of B., A knew him to be a person of no 
substantial means, who had twice previously 
failed in businesses similar to that which he 
intended to carry on on the premises in question. 
C., however, had no positive intention to deceive ; 
— Held : 0. was answerable to A. in damages for 
misre^presentation. — Leddellv. McDougal (18811. 
29 W. R. 403, 0. A. * 

286. .] — CbAKB 17. Boswell, No, 115, 

ante. 

287. Not exactly pointing to object 

aoootnpUshed.] — Evans r. Bicknell, No. 249, 
anU> 

288. *] — Where testator hod executed a 

deed of gift to his sons of certain lands had not 


disclosed such deed, & had continued in possession 
of the properties, &> sold parts thereof, & had 
subsequently^ made a will disposing of these lands : 
— Held: this was not a designed fraud within 
Ee McCallum, McCallum v. McCallum, No. 296, 
poat. — Be Levbsley, Goodwin i7. Levbsley 
(1915), 32 T. L. R. 145 ; 60 Sol. Jo. 142. 

Motive of deception.] — See Sub-sect. 7, B., 
poat. 


B. Motive of Deception. 

289. No Intention to benefit representor.] — 

Pasley V. Freeman, No. 163, ante. 

290. ,] — Their attention had been drawn 

by me to two classes of motives possible on the 
part of deft. : first a desire to benefit himself by 
making a statement which he knew to be false ; 
seconcUy a desire to benefit some third person ; & 
I stated that although there might be no intention 
on his part to obtain an advantage for himself, it 
would still be a fraud for which he was responsible 
in law, if he made representations productive of 
loss to another, knowing such representation to be 
false (Tindal, C.J.). — Poster v. Charles (1830), 
7 Bing. 105 ; 4 Moo. & P. 741 ; 9 L. J. O. S. 0. P. 
32 ; 131 E. R. 40. 

Annotaiiona Polhill v. Walter (1832). 3 B. & Ad. 

114. Coned. Deny r. Peek (1889), 14 App. Cos. 337 ; 

Edwards v. Porter, MeNeall v, Hawes (1023), 129 L. T. 

170. Refd. Freeman v. Baker (1833), 6 B. & Ad. 797 ; 

Crawshay v. Thompson (1842), 4 Man. & G. 357 ; Fuller 

V. Wilson (1842), 3 Q. B. 58 ; Moens v. Heyworth (1842), 

10 M. & W. 147 : Wilde v. Gibson (1848), 1 H. L. Cas. 

605 ; Armstrong v. Jackson, [1917] 2 K. B. 822. 

291. .] — Polhill v. Walter, No. 338, poaL 

292. No intention to injure.] — M ilne v. Mar- 
wood, No. 155, ante. 

293. ,] — Derry v. Peek, No. 185, ante. 

294. Practical Joke.] — Deft., by way of a 

practical joke, falsely represented to pltf., a married 
woman, that her husband had met with a serious 
accident whereby both his legs were broken. 
Deft, made the statement with intent that it 
should be believed to be true. Pltf. believed it 
to be true, & in consequence suffered a violent 
nervous shock which rendered her ill : — Held : 
these facts constituted a good cause of action. — 
Wilkinson v. Downton, [1897] 2 Q. B. 57 ; 66 
L. J. Q. B. 493 ; 76 L. T. 493 ; 45 W. R. 525 ; 13 
T. L. R. 388 ; 41 Sol. Jo. 493. 

An7wto«2^;->Polld. Janvier v. Sweeney, [1919] 2 K. B. 

310.^ Refd. Shaplre v. La Morta (1923), 130 L. T. 622. 

Mentd. Duliou v. White, [1901] 2 K. B. 669 ; Hambrook 

V. Stokes, [1925] 1 K. B. 141. 

295. Desire to benefit representee.] — S mith 

V. Chadwick, No. 106, ante. 

296. .J — The intentional conceal- 

ment by a mother of a conveyance of property by 
her to her daughter is a ” concealed fraud ” 
against the daughter, whatever the mother’s 
motive for concealment may have been . — Re 
McCallum, McCallum v. McCaij.um, [1901] l 
Ch. 143 ; 70 L. J. Ch. 206 ; 83 L- T. 717 : 49 W. R. 
129 ; 17 T. L. R. 112 ; 45 Sol. .To 98, C. A. 
Annotations: — Diftd. Re Lovesley, Goodwin v. Levesley 

(1915), 60 Sol. Jo. 142. Retd. Re Code, c3ode v. flight, 

[19201 2 Ch. 636. 

297. False statements & threats.] — False 

words ^ threats calculated to cause, uttered with 
the knowledge that they are likely to cause, 
actually causing physical injury to the person to 
whom they are uttered are actionable. 

Dofts. were two private detectives. One of 
them was designing to inspect certain letters, to 
which he believed pltf., a maid servant, had means 
of access. He instructed the other deft., who was 
his assistant, to induce pltf. to show him the 
letters, telling him that pltf. would be remunerated 
for this service. The assistant endeavoured to 
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persuade pltf . by false statements & threats, as the 
results of which pltf. fell ill from a nervous shock. 
In an action by pltf. against defts. for damages : — 
Held : the assistant was acting within the scope 
of his employment & both defts. were liable. 

In the present case there was an intention to 
terrify pltf. for the purpose of attaining an un- 
lawful object (Duke, L. J.). — Janvier v. Sweeney, 
[1919] 2 K. B. 316 ; 88 L. J. K. B. 1231 ; 121 L. T. 
179 ; 36 T. L. R. 360 ; 63 Sol. Jo. 430, C. A. 
Annotation: — Mentd. Hambrook v. StokoB, [1925] 1 K. B. 
141. 

298. Motive Innocent.] — Peek v. Gurney, No. 
119, ante. 

299. Purpose not apparent In representation.] — 

Richardson v. Silvester, No. 284, ante. 

Fraudulent intent imputed from wilful false- 
hood.] — See Nos. 280-283, 285, 286, ante, No. 374, 
post. 


Sub-sect. 8. — Proof op Fraud. 

A. Queetion of Law or Fact. 

300. Existence of fraud — Question of fact.] — 

Although on a special verdict the jury find such 
facts as would well have warranted them to have 
inferred fraud, yet if they do not expressly find 
the fraud, the ct. cannot presume it. Fraud is a 
fact, & must be found by the jury. — Crisp v, 
Pratt (1639), Cro. Car. 549 ; 79 E. K. 1072. 
Annotations: — Mentd. Tucker v. Cosh (1C51), Sty. 288; 

Scroope v. Scroope (1G63), 1 Cas. In Ch. 27 ; Newton r. 

Tvifna (1689), 3 Mod. Rep. 327 ; Lilly in OBbom (1734), 3 

P. WD18. 298 : Banka v, Farqubai'son (1752), 2 Hov. 

Siipp. 178; Glalater v. Hewor (1802), 8 Vca. 195; Doo 

cl. Spencer r. Clark (1822), 5 B. & Aid. 458. 

301. .] — By a contract of sale, the 

property sold was to be paid for by ready money. 
The vendee induced the servant of the vendor to 
deliver it for a check upon a banker, by represent- 
ing it to be as good as money ; in fact he had 
overdrawn his account for many months, & when 
the check was presented, payment was refused. 
On the same day that the goods were purchased, 
the vendee gave a warrant of attorney to a creditor, 
under which judgment was immediately entered 
up, & execution issued, & the property in question 
seized by the bailiff of a liberty. While it was in 
his custody, the original owner rescued it. In an 
action brought against the latter by the bailiff 
of the liberty for the rescue : — Held : the question 
whether the contract of sale was so vitiated by 
fraud as to prevent the property in the goods 
passing to the vendee, depended upon a question 
of fact, which ought to liave been submitted to the 
jury, viz., whether the vendee had obtained posses- 
sion of the goods with a preconceived design not 
to pay for them. — Bristol (Earl) v. Wilsmure 
(1823), 1 B. & C. 614 ; 2 Dow. & Ry. K. B. 755 ; 
1 Dow. & Rv. M. C. 407 ; 1 L. J. O. S. K. B. 178 ; 
107 E. R. 190. 

Annotations : — Befd. Stephenson r. Hart (1828), 1 Moo. & 

P. 357 ; Peer i?. Humphrey (1836), 2 Ad. & El. 496 ; 

Dixon r. Hewetson (1863), 16 L. T. 296. 

302. .] — Bowring v. Stevens, No. 

505, post. 

808. .] — Early v. Garret, No. 531, 

post. 

304. .] — Corbett v. Brown, No. 282, 

ante. 

305. .] — The question of fraud was 

properly left to the jury. — I rving v. Motley 


(1831), 7 Bing. 643 ; 6 Moo. &; P. 380 ; 9 L. J. 
O. S. C. P. 161 ; 131 E. K. 210. 

Annotation: — Reid. Donteo v. Ashworth (1860), 14 L. T. 

488. 

306. .] — Moens V. Heyworth, No. 

96, ante. 

307. .] — The judge told the jury, 

that it was not sufficient to show that C. hfibd 
coimnitted a fraud on H., but that they must be 
satisfied that pltf. or his agent was a party to it : — 
Held : a correct direction. The verdict having 
been returned for pltf., the ct. refused to disturb 
it, the existence of fraud being a question for the 
jury. — Spencer v. Handley (1842), 4 Man. & G. 
414 ; 6 Scott, N. R. 546 ; 11 L. J. 0. P. 250 ; 134 
E. R. 169. 

308. .] — Upon a question whethe 

it had been fraudulently agreed between pltf. A 
deft, that pltf. was to conceal a certain matter 
from a third person, the jury found a verdict for 
pltf., & one of them at the time said that it was a 
thing that was done every day. There was no 
evidence of such an agreement having been 
exfjressly come to, & it was contended that it was 
tacitly understood : — Held : it was a question for 
the jury, & as they had determined it, the verdict 
ought not to be set aside because an expression had 
been made use of which was not satisfactory. — 
Rankin v. Payne (1857), 20 L. T. O. S. 182. 

309. .1 — Goodman r. Corbett (1858), 

IF. &F. 281. 

310. ,] — S. agreed to purchase of F. 

the goodwill of a public house, upon condition 
that the landlord would accept him as tenant at 
£200 per annum. S. becoming very ill, this agree- 
ment was cancelled. T. acted as the broker of all 
parties. R., a client of T.’s, then offered to 
purchase, but thc3 landlord refused to. take less 
than £300 per annutn. This R. agreed to give, 
but T. told him that he must give £100 in addition 
to the purchase-money, without, according to 
deft., stating what it was for. R. gave T. a 
cheque for that amount, which, upon S.’s death, 
came into the hands of his widow, pltf. Deft, 
pleaded t hat the cheque had been obtained by the 
fraud pf T., A that there was no consideration for 
it ; — Held : it w'as for the jury to say whether 
there had been fraud, niisrepresontation, con- 
cealment, or misconduct, on the part of T. — 
Smith v. Robertson (1868), 18 L. T. 413, N. P. 

311. ,J — In an action against 

directors of a co. for false A fraudulent repre- 
sentations contained in a prospectus issued with 
their knowlc;dgc, A the material statements in 
w'hich were untrue in fact, but were made, as the 
prospectus stated, on the authority of vouchers 
which w^ere mentioned A declared as “ believed 
to be true ” but whicli turned out to be false A 
fraudulent : — Held : it was for the jury whether 
the representation of the directors was that they 
believed the statements of the fact4B to be time, or 
that they believed the vouchers to bo genuine ; 
in either view' the question would be whether they 
honestly believed in the truth of the representation 
they made ; A if they had such honest belief they 
were not liable ; but if they had no such honest 
belief, A pltf. took his shares A paid his money on 
the faith of the prospectus, A not on his own 
judgment on the voucher set forth, then defts. 
were liable. — Charlton v. Hay (1876), 32 L, T. 
96, N. P. 


PART IV. SECrr. 1, SUB-SECT. 8.— A. 

300 i. Existence of fraud — Question 
of /ocf.}— ‘Where a queetion of fraud 


arises. It is exclusively for the con- 
sideration of the jury. — Tarbatt e. 
Sawyer (1835), 1 Thom, let ed. 20 ; 
2nd ed. 46.— CAN. 


300 IJ. .1 — Rice v. Pro- 

vincial Insurance Co. (1858), 7 
C. P. 648.— CAN. 
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Misrepresentation and Fraud. 


Sect. 1. — Fraudulent misrepreseniation: Sub-aect, 8 , 
A., B. C. ; aub-aect, 9. Sect. 2.] 

312, .] — Pkabson (S.) & Son, Ltd. 

V, Dublin Cobpn., No. 83, ante. 


313. On 

Bicknell, 

314. 


B. Onua of Proof, 

party seeking to establish.] — Evans v. 

No. 249, ontc. xt lOft 

— Stikem-AN V, Dawson, No. 


ante, 

315. 


J—Gladstone V, Seylob, No. 334, 


poet, 

316. 


-,] — Glabieb V, Bolls, No. 198, ante. 


C, Evidence, 

817. AdmlsslblUty— Evidence of other Uke 
transactions.] — (1) In an action for false repr^ 
sentation, other false statements than those laid 
may be proved & considered by the jury, with 
reference to the question whether those laid were 
made fraudulently. But the declaration will not 
be amended by introducing them as distinct 
causes of action, at all events without allowing, if 
necessary, time for their consul erati on by deft. 

(2) This action is founded entirely on fraud, 
that is, a wilful falsehood ; negligent or careless 
exaggeration will not suffice to sustain it, there 
must bo fraud ; & fraud must be satisfactorily 
shown, & is not to be lightly presumed. Apart 
from fraud, it is to be assumed that the seller will 
somewhat over-estimate the value of what he sells, 
& the buyer will make an allowance for such 
exaggeration (Ckompton, J.). — Huntingfobd v, 
Massey (1859), 1 F. & F. 690. 

313 , ,] — In an action against a co. 

to recover a sum of money obtained by them from, 
pltf., through a fraud of defts.* agent committed 
with their knowledge for their benefit, evidence 
of similar frauds committed on persons other than 
pltf., by the same agent, in the same manner, 
with the knowledge, & for the benefit, of defts. is 
admissible on behalf of pltf. — Blake v, Albion 
Life Assubance Society (1878), 4 C. P. D. 94 ; 
48 L. J, Q. B. 169 ; 40 L. T. 211 ; 27 W. B. 321 ; 
14 Oox, C. C. 240. 

Annotaliona Refd. H. v. 01118, [1000] 2 Q. B. 758. Mentd. 

II. V. Bond, [lOOU] 2 K. B. 389. 

.] — SeCf further, Evidence, Vol. 
XXll., pp. 11 ct aeq,. Nos. 421 et aeq, 

819. Unstamped Instrument — Cheque.] — 

The goods of pltf. were fraudulently obtained 
from him by a third paity, by means of a cheque. 
Deft, purchased the goods from the third party, 
bond fide, & after notice by pltf., sold them, & 
received the money. In an action by pltf. for 


money had & received by deft. : — Held : the 
cheque, though otherwise ina<^ssible for waat of 
a stamp, was receivable in evidence against deft., 
in proof of the fraud. — Kbablb v. Payne (1^38), 
8 Ad. & El. 666 ; 3 Nev. & P. K- B. 631 ; 1 Wm. 
w.,11 jfe Ti. ! 7 L.. J. Q. B. 218 : 3 Jur. 40 ; 


112 E B. 948. 

innotoiion'.— -Mentd. Arbouin v, Anderson (1841), 1 Q. B. 

320, Conversations between representors oc 

agents.] — Shbewsbuby v, Blount, No. 210, ante, 

S21, Belief of others — Representation as 

to credit.] — In an action for fraudulently mis- 
representing to pltf. that a certain tradesman, 
who soon after became bkpt., was trustworthy, 
primd facie evidence was given that deft., at the 
very time of making the representation, had 
bought goods below their value from the trades- 
man in question, the inference being, that^ deft, 
was fully acquainted with the tradesman s in- 
solvent circumstances : — Held : deft., in answer 
to such evidence, might call a witness who had been 
privy to all the said transactions between deft. 
& the tradesman, to say that, in his belief, the 
tradesman was trustworthy when the repre- 
sentation to pltf. was made ; deft, might go on to 
call fellow townsmen of the tradesman, as wit- 
nesses, to say that the tradesman’s reputation for 
trustworthiness at the time in question was good. — 
Sheen v, Bumpstead (1863), 2 H. & C. 103 ; 2 
New Bep. 370 ; 32 L. J. Ex. 271 ; 8 L. T. 832 ; 
10 Jur. N. S. 242 ; 11 W. B. 734, Ex. Ch. 

322. To prove bona fldes — Conversations 

between representors.] — Shbewsbuby v, Blount, 
No. 210, ante, 

323. Sufficiency.] — Gbeen v, Gosden, No. 169, 


ante, 

324 . As to fraudulent intention.] — F aib- 

HEAD V, Keymer (1858), 1 F. & F. 282, n. 

326 , Excessive valuation.] — Exces- 

sive valuation is almost conclusive evidence of a 
fraudulent intent. — Ionides v. Pendeb (1872), 
27 L. T. 244 ; 1 Asp. M. L. C. 432, N. P. ; on 
appeal (1874), L. B. 0 Q. B. 631. ^ ^ 

AnnoUxliona : — Mentd. Rlva* v. Gemesi (1880), 6 Q. B. D. 
222 ; Tate v. Hyelop (1885), 15 Q. B. D. 368 ; Thames & 
Mersey Marine Insce. v, Gunford Ship Co., Southern 
Marino Mutual Insce. Assocn. v. Gunford, Ship Co., 11911] 
A. C. 529. 

326. As to honesty of belief — Representor's 

statement.] — Derby v. Peek, No. 186, ante. 


Sub-sect. 9. — ^Presumption op Fraud. 

327. Whether fraud can be presumed.]— Crisp 
V, Pratt, No. 300, ante. 


part iv. sect. 1, sub-sect. 8.— b. 


8181. On party serking to establish, ] — 
The onus of proving allegations of 
fraud rests very strongly upon 
the party complaining. — ^N orthwkst 
Tradinq Co., Ltd. r. Northwest 
Trading Co., Ltd., 11920] l W. W. It. 
353.— CAN. 


81311. .] — ItAJUNDUR NaRAIN 

Rajc V. Bijai Govind Sing (1839), 
2 Moo. Ind. App. 181. — IND, 

818 Hi. .1 — It lies on him who 

alleges fraud to prove It. — Boo Jinat- 
Boo V. Sha Nagar Valab Kanqi 
(1886), I. L. H. 11 Bom. 78.— IND. 

b. When burden of proof shifts .] — 
Where a transaction is impeached on 
the ground of fraud, & the knowledge 
of the olroumstanoes surrounding it is 
chiefly confined to the parties to it. 
It is sufficient for the parties attacking 
it to prove facts from which a Jury 
might infer the want of bona fides to 
throw the onus of proof of bona ftdea 
on the persons supporting the trans- 


action . — Ke Hodd, Ex p. Official 
Assignee (1889), 7 N. Z. L. 11. 337.— 

N.Z. 


PART IV. SECT. 1, SUB-SECT. 8.— C. 

817 1. Admissibility — Evidence of 
other like transactions,}— An action 
was brought for certain false & fraudu- 
lent representations by which pltfs. 
wore induced to enter into a contract. 
Evidence that deft-, had made other 
false statements with reforonoe to the 
subject matter of the contract was 
tendered to show that the misrepre- 
sentations for which the action was 
brought were made with a fradulent 
intent. The evidence was rejected : — 
Held : the evidence ought to have been 
received. — Lee v. Castnbr (1882), 3 
N, S. W. L. R. 460.— AUS. 


0 . Evidence of ads not 

f fleaded.] — Where a party filed a bill 
o set aside a deed on the ground of 
fraud : — Held : evidence of particular 
acts of fraud, although not charged in 


the bill, was admissible.— W right v. 
Henderson (1845), 1 O. S. 304. — CAN. 


d. .] — When fraud is 

charged, the evidence must be con- 
fined to the allegations. — Krishnaji 
V. Wamnaji (1893), 1. L. R. 18 Bom. 
144.— IND. 


8241. Sufficiency — As to fraudulent 
tnfen<4o».l— Fraud is generally showm 
by such oiroumstantial evidence as over- 
comes the natural presumption of 
honesty & fair dealing, & satisfies a 
reasonable mind that such presump- 
tion has been displaced. — Mathura 
Pandat V, Ram Rucha Tewari 
(1869), 3 B. L. R. a. C. 108 ; 11 W. R. 
482.— IND. 


PART rV. SECT. 1, SUB-SECT. 9. 

8271. Whether fraud can be pre- 
sumed ,] — Fraud Sc dishonesty are not 
to be presumed on conjecture, however 
probable. — Shbikh Ibcdad Ali v, 
Mussumat Kootht Bbgxtm ( 1842)53 
Moo. Ind* App. 1,6 W. R. 24.— IND. 
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328. .] — Fraud must be proved at law, 

but equity relieves against presumptive fraud. — 
Chesterfield (Earl) v, Janssen (1761), 1 Atk. 
301 ; 2 Ves. Sen, 126 ; 26 B. B. 191, L. C. 

AnnotaHons: — Befd. Fullagar v, Clark (1812), 18 Ves. 481 • 
Aylesford v, Morris (1873), 8 Ch. App. 484. Msntd* 
Taylour v, Rochfort (1751), 2 Ves. Sen. 281 ; Baugh v 
Price (1762), 1 Wile. 820 ; Clarpenter i>. Heriot (1759), 

1 Eden, 338 : Murray v, Harding (1778), 2 Wm. Bl. 869 ; 
Gwynne v, Heaton (1778), 1 Bro. C. C. 1 ; (Dockshott v. 
Bennett (1788), 2 Term Rep. 763 ; Fox v. Mackreth (1791 ), 

2 Cox, Eg. CJas. 320 ; Fawcett v. Gee (1797), 3 Anst. 910 ; 
Whittingham v, Burgoyne (1797), 3 Anst. 900; Bowes 
V, Heaps (1814), '3 Ves. & B. 117 ; The Cognac (1832), 2 
Hag. Adm. 377 ; King v, Hamlet (1834), 2 My. & K. 466 ; 
Sloman v, Kelly (1840), 4 Y. & C. £x. 169 ; Doe d. 
Haughton v. King (1843), 7 Jur. 617 ; Downes v. Green 
(1844), 12 M. & W. 481 ; O’Brien r. Kenyon (1851), 
6 Exch. 382 ; Cockell v. Taylor, Preston v. Collett, Collett 
V. Preston (1862), 21 L. J. (5h. 645 : Egerton e. Brownlow 
(1853), 4 H. L. Cas. 1 ; Archer v. James (1862), 2 B. & S. 
67; Kempson v. Ashbco (1874), 39 J. P. 164; Beynon 
r. Cook (1875), 10 Ch. Ajpp. 391, n. ; Heap v. Harris (1877), 
46 L. J. Q. B. 761 ; Nevlll v, Snelllng (1880), 16 Ch. D. 
679 ; Bull! Coal Mining Co. v. Osborne, [1899] A. C. 361 ; 
Nocton V, Ashburton, [1914] A. C. 932. 

329. .] — Where there is no positive proof 

of fraud, circumstances of suspicion are not suffi- 
cient for the ct. to ground a decree upon ; all they 
can do in a matter of account is to give pltf . leave 
to surcharge & falsify. — Townsend i\ Lowfield 
(1747), 3 Atk. 636 ; 1 Ves. Sen. 35 ; 20 E. K. 1109, 
L. C. 

330. .] — Exors. brought an action of 

trover to recover possession of a promissory note, 
which it was said had been given by the deceased 
to a confidential female servant, who claimed 
it as donatio causa mortis » The jury found a 
verdict for pltfs. The ct. would not grant a new 
trial, observing, i-hat it recjuired a strong case to 
rebut a susjjicion of fraud when the paiiy had 
access to keys & drawers. — Simms v, ('ox (1824), 
3 L. J. O. S. K. B. 44. 

331. .] — On a bill filed to set aside the sale 

of an estate, on the ground of fraud practised by 
deft, on pltf. ; pltf. is not at liberty to give evidence 
of deft.’s having stood in the relation of his attorney 
at the time of the sale, with a view of raising 
an inference that he had acted fraudulently by 
taking advantage of that chaiacter ; the fact of 
his having been such an attorney, not being 
stated or put in issue by the bill. — W illiams v, 
Llewellyn (1827), 2 Y. & J. 68. 

332. .] — Stikeman v. Dawson, No. 128, 

ante, 

333 . .] — Qn the morning of the day of 

trial of an action, the clerk to defts.’ attorney 
went to one of pltfs., w'ho was a marksman, & 
attested his execution of a release of the action. 
The clerk stated that lie explained to him the pur- 
port of the deed : — Held : the judge of the county 
ct. was at liberty to infer fraud from the cir- 
cumstances of the case, although there was no 
direct evidence of it. — ^Habqent v, Wedlake 


(1851), 11 C. B. 732 ; 16 J. P.185; 138E. R. 662; 
sub nom. Wedlake v. Sargent, Cox, M. & H. 653 ; 
18 L. T. O. S. 122 ; 15 Jur. 1134. 

334 . ,] — With respect to the plea of fraud, 

though it is true that the fraud must bo proved by 
the person relying on it, that does not mean that 
he must give such evidence as will exclude all 
possibility of the non-existence of fraud. There 
are certain presumptions in the case of certain 
persons, as in the case of this agent, against fraud ; 
&: indeed the presumption of fraud is of different 
degrees as respects different cases & different 
persons. There are some kinds of fraud of which 
the presumption is, that they are almost impos- 
sible, because they are so extremely improbable ; 
& there are other kinds where the presumption 
against them is not so great, such as in horse 
dealing, as to which a person cannot know much of 
the world without knowing that the presumption 
is the other way (Maule, J.). — Gladstone v, 
Seylor (1851), 16 L. T. O. S. 389. 

335. .] — A ct. of justice should not impute 

fraud, & should be careful to see that no inference 
be raised against the title of a deceased proprietor, 
which he asserted & proved, & under which he 
obtained & r(!tained possession during his life 
unopposed, unless it be such as the evidence in 
the cause clearly warrants. — Soorendronath 
Boy V, Musbamut Heeiiamonee Burmoneah 
(1868), 12 Moo. Ind. App. 81 ; 16 W. Ji. 1140, 
P. O. 

Annotaiimi : — Mentd. Mir Abdul HushoIii Khan r. Mus- 

aammat Bibl Hona Duro (1917), 34 T. L. H. 45. 

336. Inadequacy of consideration— Gross In- 
adequacy.] — Inadequacy of consideration, though 
not of itself a sufficient ground for setting aside 
a contract, is, when gross, strong evidence of 
fraud. — Lowther v, Lowtheb (1806), 13 Ves. 
95 ; 33 E. R. 230, L. C. 

AnnotationB : — Reid. Bower v. C'ooner (1843), 2 IJaru, 408. 

Mentd. Dunno v, EuKliHh (1874), £*. R. 18 Eg. 624. 

i — See Fraudulent and Voidabik (Con- 
veyances, Vol. XXV., pp. 180-182, Nos. 224-244. 

Presumption as to intention .] — See Nos. 282- 
286, ante. 

Presumption as to Inducement .] — See Part V., 
Sect. 1, sub-sect. 0, C., post. 


Sect. 2.— INNOCENT MISREPRESENTATION. 

Honest belief In truth.]— 6’ec Sfx;t. 1, sub- 
scct. 2, C., ante. 

Negligent or unreasonable belief .] — See Sect. 1, 
sub-sect. 5, B., anie. 

Statement without knowledge.]— 5cc Sect. 1, 
sub-sect. 5, C., anie. 
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Part V. — Inducement Materiality, and Alteration of Position. 


Sect. 1. — ^INDUCEMENT. 

Sub-sect. 1. — Necessity for. 

387. Actual inducement must be shown.]— 
To support an action for a false assertion as to 
the circumstances of a third person, it must appear 
that deft, intended to impose on pltf., & that 
pltf. relied on his information. — S cott v. Lara 
( 1794), Peake, 296, N. P. 

333 , ,] — The making of a representation 

which a party knows to be untrue, & which is 
intended to, or is calculated from the mode in 
which it is made, to induce another to act on the 
faith of it, so that he may incur damage, is a fraud 
in law. 

It was contended . . . that ... it is not 
necessary to prove that the false representation 
was made from a corrupt motive of gain, to deft., 
or a wicked motive of injury to pltf. ; it was said 
to be enough if the representation is made which 
the party making it knows to be untrue, &; which is 
intended by him, or which, from the mode in 
which it is made, is calculated to induce another 
to act on the faith of it, in such a way as that he 
may incur damage, & that damage is actually 
incurred. . . . Tiie principle of these cases [Foster 
V. CharleSt No. 200, ante, Corbett v. Brown, No. 282, 
ante] appears to us to be well-founded & to apply 
to the present (Tenterden, C.J.). — Poluill v. 
Walter (1832), 3 B. & Ad. 114 ; 1 L. J. K. B. 
92; llOE. K. 43. 

Annotations : — Apld* Crawshay v. Thompson (1842), 4 
Man. & a. 357 ; Gibson v. D’Esto (1843). 2 Y. & C. Ch. 
Oas. 542. Oonfd. Borry v. Pock (188U), 14 App. Gas. 337 ; 
Edwards v. Porter, (1925] A. O. 1. Reid. Preoman v. 
Baker (1833), 6 B. & Ad. 797 : Moons v. Heyworth (1842), 
10 M. A W. 147 ; Smout v. Ilbory (1842), 10 M. & W. 1 ; 
Wilson e. filler (1843), 3 Q. B. 68 ; Collins v. Evans 
(1844), 5 g. B. 820; IlawllngB v. Boll (1845), 1 C. B. 
951 ; Froeman v. Cooke (1848), 18 L. J. Ex. 114 ; Murray 
V. Mann (1848), 17 L. J. Ex. 256 ; Wilde v. Gibson (1848), 
1 H. L. Oas. 605 ; Watson v. Poulsom (1851), 18 L. T. 
O. S. 126; Milne v. Marwood (1853), 3 C. L. U. 228 ; 
Thom V. BIgland (1853), 8 Exch. 725 ; Collen v. Wright 
(1867), 8 E. & B. 647 ; Eastwood v. Bain (1858), 28 L. J. 
Ex. 74 ; OollitiH v. Cave (1869), 4 H. & N. 225 ; Udell 
V. Atherton (1861), 7 11. & N. 172 ; Sheen v. Buinpstoad 
(i862), 1 U. & (!:. 358 ; London Southern Counties 
Investment Advance & Discount C'o. v. Clamp (1890), 
7 T. L. K. 131 ; 011v(3r v. Bank of England, 11901] 1 Ch. 
652 ; Youge v. Toynbee, [1910J 1 K. B. 215 ; Armstrong 
V. Jackson, [1917] 2 K. B. 822. Mentd. Tyrrell v. Woolley 
(1840), 1 Man. & G. 809 ; Davis v. Clarke (1844), 6 Q. B. 
10; n. V. White (1847), 9 L. T. O. S. 475 ; Jonkius t>. 
Hutchinson (1849), 13 Q. B. 744 ; Dublin. Wlokiow & 
Wexford lly. v. Slattery (1878). 3 App. Cos, 1155 ; HoU- 
man e. Pillion (1884), Cab. & El. 254. 

339. .] — Attwood V, Small, No. 363, poet 

340. .] — ^Moens r, Heyworth, No. 96, 

ante, 

341. .]— Taylor v, Ashton, No. 222, 

ante, 

342. .] — Hammersley v, de Biel (Baron), 

No. 496, post, 

343 . ,] — Bill was filed by two share- 
holders in a railway co., on behalf of themselves 
dt all the other shareholders, except defts., against 
the committee of management & provisional com- 
mittee, praying an account of the assets received by 
them, & that defts. might bo decreed to pay up 
the deposits on the shares allotted to them. 


Pltfs. alleged that they were induced to take 
shares upon the faith of defts. having joined the 
undertaking, & upon the prospectuses issued by 
them. Two of defts. demurred on the ground that 
they had taken no share in the management of 
the affairs of the co., but had only lent their names 
as provisional committee men, that they had 
not signed the parUamentary contract, & had never 
taken up their shares : — Held : the bill did not 
sufficiently allege that the two demurring defts. 
had agreed to take shares ; or that pltfs. had 
been induced to take their shares upon the faith 
of those defts. having joined the undertaking. — 
Bell v, Mexborough (Lord) (1848), 5 By. & 
Can. Cas. 149 ; 10 L. T. O. S. 467 ; 12 Jur. 65, 
L. C 

344 . ,]— Barley v, Walpord, No. 18, ante, 

345. ,] — JoYNSoN V. Oldfield (1847), 

9 L. T. O. S. 222. 

346. .] — Murray v, Mann, No. 177, ante, 

347. .1 — To an action on a guarantee, 

deft, pleaded a release by deed of the principal 
debtor, without deft.’s consent. Replication, that 
X)ltf. was induced to execute the deed by the fraud, 
covin, & misrepresentation of the principal 
debtor. The judge told the jury, that if any 
misrepresentation by the principal debtor had 
operated on pltf. *8 mind, so as to make him 
desire the execution of the deed, &, consec^uently, 
persuade the principal debtor to execute it, that 
would be a sufficient inducement to support the 
replication : — Held : no misdirection ; & also on 
motion in arrest of judgment, the replication was 
good. — Fussell V, Lewis (1849), 13 L. T. O. 8. 
168. 

348. .]~ Pulsford v, Richards, No. 129, 

ante. 

349 . .] — Behn V, Kemble, No. 180, ante, 

350. .] — A plea of fraud to a bond or deed 

means fraud by which deft, was misled & deceived 
in the actual execution of the instrument, not in 
any transaction which led to it. 

The plea of fraud, in an action on a specialty, 
is a kind of special plea of won est factum, & lets in 
evidence of fraud in regard to the actual execu- 
tion of the deed, its contents being misread or 
misrepresented ; but no other defence, founded 
on the nature of the transaction out of which it 
arose, is admissible or available (Byles, J.). — 
Wright v, Campbell (1861), 2 F. & F. 393. 

351. .] — When, as here, there is a duty 

to tell the truth, & no duty or obligation the other 
way, which, it might be said, would be when 
one sought to buy poison to murder another, & 
an untruth is told to the knowledge of the teller, 
for his own purposes, the statement is accepted 
as true, a fraud is committed (Bramwell, B.). — 
Cave v. Mills (1862), 7 H. N. 913 ; 31 L. J. Ex. 
266 ; 6 L. T. 650 ; 8 Jur. N. S. 363 ; 10 W. R. 
471 ; 158 B. R. 740. 

Annotation : — Msntd. Anderson v, Equitablo Asscc. Soo. 

of United States (1926), 134 L. T. 557. 

352. .] — To make out a defence on the 

grounds of fraud, the deft, must show that pltf. 


PART V. SECT. 1, SUB-SECT. 1. 

887 i. inducement must be 

shounh .) — False 6c fraudulent repre- 
sentations made by a party to a con- 
tract after It has been entered into, 
which had no Influence in inducing it, 


cannot be doomed suflacient grounds 
for setting aside the contract. — 
McNauqhton V, Hudson (1903), 87 
N. 8. R. 191.— CAN. 

337 ii. — Alkxandkr V, En- 

DKRTON (1914), 26 W. L. R. 535 ; 5 
W. W. R, 1022 ; 15 D. L. R. 588 ; 25 


Man. L. R. 82.--CAN. 

887 iii. .] — Gamaob, Ltd. v, 

Charles woKTB *8 Trustee, [1910] S. C. 
267.— SCOT. 

887 iv. .] — St. Marco. Harvbt 

(1893), 10 S. C. 267.-8. AF. 
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was guilty of a fraud, by means of which he was 
induced to enter into the contract. • . . Assuming 
the deceitful balance sheet to constitute a fraud 
it was not a fraud committed with a view to this 
transaction (Williams, J.). — Way v, Hearn 
(1862), 13 C. B. N. a 292 ; 32 L. J. C. P. 34 ; 
6 L. T. 751 ; 143 E. R. 117. 

353 . ,] — In an action for false repre- 
sentation as to the value of a business, the question 
will be, not merely whether it was ever made, 
but whether deft, kept it up, & whether, even if 
he did, pltf. was thereby induced to complete the 
purchase. — Incledon v. Watson (1862), 2 F. & F. 
841. 

354. .] — Cavaleiro v, Puget, No. 2, ante. 

355. .] — Cleveland Iron Co. v. Stephen- 

son, No. 399, post, 

356. .] — In an action for fraudulent mis- 

representation in the prospectus of a joint stock co., 
the false statements ^eged in the declaration were 
that half the first issue of shares had been sub- 
scribed for, & that certain persons were directors 
of the CO. It was stated that defts., who ivere 
directors, thereby induced pltf. to apply for, & 
become the holder of shares. At the trial it was 
jiroved, that both when the application by, & the 
allotment to pltf., took place, although half the 
first issue of shares had been applied for, the 
deposit had not been paid upon that number. It 
was also proved that at the time of pltf.’s ai)plica- 
tion, the persons mentioned in tlie declaration 
were directors of the co., but that before the 
allotment of the shares to pltf., these persons had, 
without his knowledge retired : — Held : the judge 
misdirected the jury in saying that it was not 
material whether the deposit w^as paid, on the 
whole of the shares applied for ; also, tlie judge 
was riglit in refusing to amend the declaration, 
by adding a count for fraudulent concealment ; 
it would have been sufficient to establish the 
declaration, if the alleged second misrepresenta- 
tion had induced pltf, to become the holder of 
shares, & it w'as not necessary to prove that it 
had induced him to apply for them, but that the 
evidence failed to show any misrepresentation at 
all. — B evan V. Adams (1870), 22 L. T. 795 ; 19 
W. R. 76. 

357. .] — To make a co. or its directors or 

secretary liable for misrepresentation made in the 
certificates or transfer of shares purchased from a 
shareholder, the purchaser must show that he 
was in fact deceived, & that the misrepresenta- 
tions were wilful &; fraudulent. — E aglesfield t\ 
l-ONDONDERRY (Marquis) (1876), 4 Ch. D. 693 ; 
35 L. T. 822 ; 25 W. R. 190, C. A. ; affd. (1878), 
38 L. T. 303, H. L. 

Annotations : — ^Befd. Phosphate Sewage CJo. v. Hai tmout 

(1877). 5 Ch. D. 394 ; Cargill r. Bower (1878). 10 Ch. D. 

602 ; Yorkshire Railway Waggon Ck). v. Maclure Sc 

Cornwall Minerals Hallway (1881). 46 L. T. 747 ; Deeley 

V. Lloyds Bank. [1912] A. C. 766. 

358. .] — (1) It must be no doubt a material 

misstatement, & the other party must have been 
induced to act upon it. As it was sometimes said, 
it must be material to the inducing of the contr^t, 
but it need not be the onl^ inducement. If it is a 
part of the inducement, it will do. We had to 
consider the matt'er in the Appeal Ct. only recently 
in Redgrave v. Hurd^ No. 417, post. There we 
said, if a man has a material misstatement made 
to him which may from its nature induce him to 
enter into the contract, it is an inference that he 
is induced to enter into the contract by it. You 
need not prove it affirmatively (Jessel, M.R.). 

(2) It was argued ingeniously before us that 
that was not a representation of a fact, but merely 
a representation of an opinion as to a future event ; 


but I think that is not the true construction of the 
particulars. “ It will be paid thereout ” means 
“ payable thereout ” (Jessel, M.R.). — Mathias 
t?. Yetts (1882), 46 L. T. 497, C, A. 

Annotation : — Oenerally, Mentd. A.-G. r. Bormondsoy Vestry 

(1883). 23 Ch. D. 60. 

359 . .] — Smith r. Chadwick, No. 106, ante, 

360 . .] — Bellairs V, Tucker, No. 431, 

post, 

361 . .] — Salaman V, Warner, No. 375, 

post, 

362 . .] — If, in negotiations for a contract, 

an agent make a false representation as to the 
name of his principal, knowing that, if he dis- 
closed the true name the other party would not 
enter into the contract, the ct. will not order 
specific performance of the contract. A. signed 
a contract for the sale of a house to B. Before 
signing, he asked, “ Are you buying for C. or his 
nominees ? ” B. answered, “ No.” He was, in 
fact, buying for nominees of C., to whom he after- 
wards assigned his contract. He & they brought 
an action for specific performance : — Held : the 
contract could not be specifically performed. 

It is true that a man may with impunity tell 
a lie in gi'oss in the course of negotiations for a 
contract. But he cannot, in my opinion, tell a 
lie appurtenant. That is to say, if he tells a 
lie relating to any part of the contract or its 
subject-matter, which induces another person to 
contract to deal with his property in a way which 
he would not do if ho knew the truth, the man 
who tells the lie cannot enforce his contract 
(North, J.). — Archer v. Stone (1898), 78 L. T. 
34. 

Annotations: — Diftd. Nash v. DIx (1898), 78 L. T. 445. 

Refd. Said V. Butt. 11920) 3 K. B. 497 ; Dyster v. Randall, 

11926] Ch. 932. 

363. Except In case of warranty.] — (1) 

Whatever was known to the parties must have been 
known to the purchasers early after their pos- 
session, & it is quite impossible, with the know- 
ledge of that defect, the purchasers going on 
dealing with the property, not as an ordinary 
estate, which may be restored at the end of six 
months in the same state in which it was, but a 
property of this description, varying every day, 
that they can set up such an objection at the end 
of six mouths, when tliey must have known the 
fact from the commencement (Lord Chelms- 
ford, 0.). 

(2) If two parties enter into a contract, & if one 
of them, for the purpose of inducing the other to 
contract with him, shall state that which is not 
true in point of fact, which he knew at the time 
that ho stated it not to be true, &> if upon that 
statement of what is not true, & what is known by 
the party making it to bo false, the contract is 
entered into by the other party, then generally 
speaking, unless there is more than that in the 
case, there will be at law an action open to the 
party entering into such contracts, an action of 
damages, grounded upon the deceit, & there will 
be a relief iu equity to the same party to escape 
from the contract which he has so been inveigled 
into making by the false representation of the other 
contracting party. In one case it is not neces- 
sary that all those three circumstances should 
concur in order to ground an action for damages 
at law, or a claim for relief in a ct. of equity ; 
1 mean in the case of warranty pfiven, in which the 
party undertakes that it shall in point of fact be 
so, & in which case, therefore, no question can be 
raised upon the scienter, upon the fraud or wilful 
misrepresentation (Lord Brougham). 

( 3 ) If a mere general intention to overreach 
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Sect, 1. — Inducement: Siib-eecte, I <& 2f A, &B,; 
sub-sect, 3.] 

were enough , I hardly know a contract, even 
between persons of very strict morality, that 
could stand ; we generally find the case to be 
that there has been an attempt of the one party 
to overreach the other, & of the other to over- 
reach the first ; but that does not make void the 
contract. It must be shown that the attempt was 
made, & made with success, cum fructu. The 
party must not only have been minded to over- 
reach, but he must actually have overreached. 
He must not only have given instructions to the 
agent to deceive, but the agent must, in fulfilment 
of his’ directions, have made a representation, & 
moreover, the representation so made must have 
had the effect of deceiving the purchaser ; & 

moreover, the purchaser must have trusted to 
that representation, & not to his own acumen, 
not to his own perspicacity, not to inquiries of his 
own. I will not say that the two might not be 
mixed up together, the false representation of the 
seller &> the inquiries of the buyer, in such a way 
as even then to give a right U) relief (Lord 
Brougham). — Ati’wood v. Small (1838), 0 Cl. 
& Fin. 232 ; 7 E. II. 684 ; sub nom. Small v, 
Attwood, 2 Jur. 226, 246, II. L.; varying (1832), 
You. 407 ; subsequent proceedings (1838), 3 Y. & 0. 
Ex. 601 ; (1840), 6 Cl. & Fin. 523, L. C. 

Annoiationa : — Aa to (I ) Apld. Lovoll v. Uiok8 (]8!iG), 2 Y. 
Sc C. J£x. 46. Consa, Aboramun Ironworks v. Wlokonn 
(1868), L. H. 6 Kq. 485. Aa to (2) Apprvd. Central 1^. ol 
Venezuela v. Klach (1867), L. Jt. 2 H. L. »9. Kefd. 
OllHon V, VEhU) (1843), 2 Y. & C. Ch. Cuh. 542 ; Smith 
V. Kay (1859), 7 11. L. Can, 750 ; liiffglnB v. Haiiiela (1862), 
2 John. & H. 460 ; I’anaiiia & South I’aclflc Tcloffraph Co. 
V, Incliaruhiier, (jlu(-ta l*ercha & Telegraph Workn (Jo. 
(18^). ^32 238 ; Arkwright ij.^ Newbold USp), 
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Aa to (3) Ex] 
Oencrally, Ri 


IlootH V, Snelllng (1883), 48 L. T. 216. 
a. llecigrave v, Hurd (1881), 20 Ch. D. 1. 
,. .lordeu v. Money (1854), 5 11. L. Cos. 185 ; 


Vonozue/a Central lly. v, KlHch (1867), 15 W. It. 821 , 
Torrance v. Holton (1872), 41 L. J. Ch. 643. Mentd. 
Walbum v. Ingilby (1833), 1 My. & K. 61 ; Brown v. 
Sawer (1841), 3 Beav. 698 ; Benson v. Hoathorn (1842), 

1 Y. & C. Oh. Cos. 326 ; Kirkman v. Andrews (1842), 4 
Beav. 554; Nelthorpe v. Holgato (1844), 8 Jur. 551; 
Arehbold v. Charitable Betiuests for Ireland Conire. (1849), 

2 H. L. Cas. 440 ; Marshall v. Sladden (1849), 7 Hare, 
428 ; Iloynell v. Sprye, Spr>"c v. Keynell (1849), 8 Hare, 
222 ; Bodeuhain v. Hoskyns (1852), 2 Do C. M. & C. 903 ; 
Cockell V. Taylor (1 852), 15 Beav. 103 ; Morrell r. Wootten 
(1852), 16 Beav. 197; A.-G. v. Chesterfield (1854), 18 
Beav. 596 ; Beuvan i>. Mornlngton (1860), 8 11. L. Cos. 
525 ; Ernest v. Croysdill (1860), 2 Be G. F. & J. 175; 
Other V. Sinurthwuito (1868), L. U. 5 Eq. 437 ; Shedden 
& Shedden v. A.-G. & Patrick (1869), 22 L. T. 631 ; Woiso 
V. "Wardle (1874), L. B. 19 Eq. 171 ; Jfe Hooper, Banco do 
Portugal o. Waddell (1880), 5 App. Cas, 161 ; Burstall 
V. Bo)^fu8 (1884), 26 Ch. D. 35. 

In prospectus of company .] — See Companies, 
Vol. IX., pp. Ill, IIU, 120, J22, 126, 354, Nos. 
626, 689-601, 626, 627, 647, 648, 2242. 

Hepresentatlon giving rise to estoppel .] — See 
Estoppel, Vol. XXJ., pp. 202-305, 400-402, Nos. 
1041-1112, 1605-1618. 


Sub-sect. 2. — Intention to Induce. 

A, Necessity for, 

864. General rule.]— Scott v, Lara, No. 337, 
ante, 

866. .] — In an action against a vendor for 

a deceitful representation, pltf. must prove that 
deceit was used by deft, for the purpose of throwing 
pltf. off his guard, & preventing him from being 


watchful. — Dawes v. King (1816), 1 Stark. 75, 
N. P. 

388. ,] — PoLHiLL V, Walter, No. 338, 

ante, 

887. .] — Barley v, Walford, No. 18, arUe, 

888. .J — Murray v, Mann, No. 177, ante, 

389, — Bbhn V, Kemble, No. 180, ante, 

370. .] — Every man must be held 

responsible for the consequences of a false repre- 
sentation made by him to another, upon which a 
third person acts, &, so acting, is injured or 
damnified ; provided it appear that such false 
representation was made with the dmect intent 
that it should be acted upon by such third person 
in the manner that occasions the injury or loss. 
The injury, I apprehend, must be the immediate, 
& not the remote consequence of the representa- 
tions thus made (Page Wood, V.-C.). — Barry v, 
Cboskey (1861), 2 John. & H. 1 ; 70 E. R. 945. 
Annoiationa : — Apld. Peek v, Gumey (1873). L. 11. 6 H. L. 

377 ; ^drewB v. Mockford, [1696] 1 Q. B. 372. Bsld. 

Salamari v, Warner (1891), 64 L. T. 598. Mentd. Thacker 

V. Hardy (1878), 4 Q. B. D. 685 ; Cavalier v. Pope, 11905] 

2 K. B. 757. 


371. .] — Way v, Hearn, No. 352, ante, 

372. .] — Cleveland Iron Co. v, Stephen- 

son, No. 399, post, 

373. .] — Glamorganshire Iron & Coal 

Co. V, Irvine, No. 195, arUe, 

374. .] — Persons took debenture stock in 

a CO. in reliance on a statement in a prospectus 
issued by the directors that £200,000 of share 
capital had been subscribed, when it had in fact 
only been allotted in fully-paid shares to the con- 
tractor. 20 per cent, of the amount subscribed 
for was to be paid on allotment, & the rest by 
instalments, with an option to pay up in full on 
allotment & receive a discount. After allotment 
the directors sent to the allottees along with 
their stock certificates a circular which, amid 
statements about other matters, stated the truth 
as to the matter misrepresented, but did not admit 
the misrepresentation, nor inform the allottees 
that they could retiie & get back their money. 
After this the allottees who had paid up in full 
received their discount, & those who had not went 
on paying up the remaining 80 per cent, by 
instalments. The concern having proved a failure, 
some of the debenture stock holders sued the 
directors to recover damages for misrepresentation : 
— H eld : ( 1 ) the untrue statement in the prospectus 
was to be taken as inducing the allottees to enter 
into the contract, & entitled the allottees to 
damages, & its effect was not done away with by 
the circular, & the allottees who went on to pay 
in full after receiving the circular could recover 
damages for the loss of the money paid by them 
after receiving it, as well as in respect of what 
they had paid at first. Qu, : how the case would 
have stood if the circular had admitted the mis- 
representation & informed the allottees that they 
could have their money back. (2) Some of pltfs. 
were absent from illness at the trial no evidence 
was given to prove their individual cases. The 
judge gave judgment in favour of those pltfs. who 
proved their cases, but ordered those who did not 
appear to pay to defts. the costs occasioned by 
their being joined as pltfs. : — Held : this judgment 
ought to be varied as r^ards these latter pltfs. 
by making it without prejudice to their bringing a 
fresh action. 

(3) It was said, 1 think justly, by Jessel, 


PART V. SECT. 1, SUB-SECT. 2.— A. 

8641. General rttle.J — Salton 8: Co. 
V. Clydksualk Bank (1898), 1 F. 
(Ct. of Sobs.) 110 ; 36 So. L. U. 119 ; 


6 S. L. T. 212.— SCOT. 

364 11. , 1 — Semble : a false repre- 

soiitation not intended to be acted 
upon, & wbioh it was not reasonable to 
suppose would bo acted upon, but in 


fact was acted upon, is not action- 
able. — Forbes v. Bbhr A Co. (1896), 
13 S. C. 304 ; 6 C. T. R. 341.— S. AF. 

864111. .J — JosEPHi V, Parkbs, 

U906] K. D. C. 213.— S. AF. 



43 


Part V. Inducement, Materiality, and Alteration op Position. 

M.Br., in Smiih y. No. 106, an/e, that if agree together to do somethinir, & do that 


the ct. sees on vne race ox tne statement that it 
is of such a nature as would induce a person to 
enter into the contract, or would tend to induce 
him to do so, or that it would be a peurt of the 
inducement to enter into the contract, the inference 
is, if he entered into the contract, that he acted 
on the inducement so held out, unless it is shown 
that he knew the facts, or that he avowedly did 
not rely on the statement whether he knew the 
facts or not (Lord Halsbury, O.h 

(4) If men tell for business purposes what in 
plain English is called a lie, they are guilty of 
fraud, & to talk about their having had no inten- 
tion to deceive is no more a defence than it would 
be a defence to a prosecution for forging a bill of 
exchange to say that the forger meant to pay it 
when it became due (Lord Halsbury, 0.). 

(5) It is an old expedient, & seldom successful, 
to cross-examine a person who has read a pros- 
pectus, & ask him as to each particular statement 
what i^uence it had on his mind, & how far it 
determined him to enter into the contract. This is 
quite fallacious, it assumes that a person who reads 
a prospectus & determines to take shares on the 
faith of it can appropriate among the different 
parts of it the effect produced by the whole. This 
can rarely be done even at the time, & for a share- 
holder thus to analyse his mental impressions after 
an interval of several years, so as to say which 
representation in particular induced him to take 
shai'es, is a thing all but impossible. A person 
reading a prospectus looks at it as a whole, he 
thinks the undertaking is a fine commercial 
speculation, he sees good names attached to it, 
he observes other points which he thinks favoiu*- 
ablc, & on the whole he forms his conclusion. 
You cannot weigh the elements by ounces (Lord 
Halsbury, C.). 

(6) It is certainly in the highest degree im- 
probable that these pltfs. did not see the pros- 
pectus, or that they were not influenced by the 
representations contained in it, but we are all of 
opinion that there is no evidence of these facts 
upon which a ct. of justice can act (Lord Hals- 
bury, C.).— Arnison V. Smith (1889), 41 Ch. D. 
348 ; 61 L. T. 63 ; 37 W. It. 739 ; 5 T. L. B. 413 ; 

1 Meg. 388, C. A. 

Annotaiiona : — As to (1) Retd. Rc London & C>)lonlal Finance 
Corpn. (1897), 77 L. T. 146. As U> (2) Refd. Glasicr v, 
KoUb (1889), 42 Ch. D. 436. As to (5) Apld. Scott v. 
Snyder Dynamite Projectile Co. (1892), 06 L. T. 278. 
Consd. Knox r. Hayman (1892), 67 L. T. 137 ; AndrewK 
r. Mockford, [1896J 1 Q. B. 372 ; Drincqbier v. Wood, 
(1899? 1 Ch. 393. Reid. Greenwood v. Leather Shod 
Wheel Co., [1900] 1 Ch. 421. Generally, Reid. Derry v. 
Peek (1889), 14 App. Cas. 337 ; Angus r. Cllflord, [1891] 

2 Ch. 449 ; Cackett v, Keswick (1901), 85 L. T. 14; 
Broome v. Speak (1903), 72 L. .7. Ch. 261 ; Re Wimbledon 
Olympia, [1910] 1 Ch. 6*30. 

375. .] — Now, we know one right that a 

man has as against a stranger, wliich is this : 
that a stranger should not make a false statement ‘ 
w him with the intent that he should act upon it ; 

« if he does act upon it & suffers damage, then the 
one having done that which the other had a right 
to insist that he should not do, he could maint^ 
an action. Now, what other i^ht is it alleged that 
pltf. had as against defts. ? The first seems to bo 
wat he had a right, not that defts. should tell him 
the truth or should not tell him what was false, 
but that he had a right that deft, should not tell 
someone else an untruth I protest that there is 
no such right that I know of known to the law of 
England. I have tried to put my views of the 
matter in broad language, & I say there is no such 
right that I know of in the law of England. Then 
pltf. says : “ I have this further right, that the 
people who have nothing to do with me may not 


results in an injury to me.** I do not know of any 
sach right. If by something which they do, which 
is no breach of any right which pltf. has, he has 
suffered damage it cannot be helped. There is no 
legal remedy for it, & there is no infringement 
of any legal right (Lord Esher, M.R.).— Salaman 
V. Warner (1891), 65 L. T. 132 ; 7 T. L. R. 484, 

Aniwto^ion Refd. Andivws t?. Mockford, [1896] 1 Q. B. 

376. .] — (1) The false representation in the 

newspaper on which pltf. acted & by so doing was 
damnified was made with the intent that it should 
be acted on by any person who had already 
received the prospectus. The jury have found 
that the natural consequence of the publication 
in the newspajjer was that pltf. should buy shares ; 
&, if so, the injury received by pltf. was the imme- 
diate, & not the remote, consequence of the repre- 
sentation thus made. It follows, therefore, that 
pltf. was entitled to recover (Lord Esher, M.R.). 

(2) It is not taking the correct view of the case 
to sever it into parts as deft.’s counsel sought to do, 
& to argue that the prospectus by itself would 
not support a cause of action, & that the telegram 
by itself would not do, & since two nothings make 
nothing, the combination of the two would not 
suppoif a cause of action. The case must bo 
taken as a whole (A. L. Smith, L.J.). — Andrews v, 
Mockford, [1896] 1 Q. B. 372 ; 65 L. J. Q. B. 
302 ; 73 L. T. 726 ; 12 T. L. R. 139, 0. A. 

377. .] — A mere naked falsehood is not 

enough to give a right of action ; but it is so if it 
be a falsehood told with intention that it should 
be acted on by the party injured, & that act 
must produce damage to him (Stirling, J.). — 
Tallerman V, Dowsing Radiant Heat Co., [1900] 

1 Ch. 1 ; 68 L. J. Ch. 618 ; 48 W. R. 146 ; 15 
T. L. R. 515. 

Representation giving rise to estoppel.] 

Estoppel, Vol. XXI., pp. 298, 299, Nos. 1072- 
1076. 

B, Where No Actual InducernenL 

378. Mere intention insufficient.] — Tasley v. 
Freeman, No. 163, ante, 

379. .] — Attwood V, Smaia., No. 363, ante, 

380. .] — (1) A conjectural estimate of 

what may be the value of an estate is not a mis- 
representation. 

(2) Concealment, to be fraudulent & material, 
must be a concealment of something that the paity 
concealing was bound to disclose. 

(3) It is of no avail if the party has, in what- 
ever way, become acquainted with the truth at 
the time, but much more so if he shows that he has 
become acquainted with it in the very deed which 
is said to have been obtained from him by the 
party misrepresenting or concealing. . • . As fraud 
is never to be presumed against a man, much loss 
is the misrepresentation of his agent to bo set 
down to the debit of his account as fraudulently 
misrepresenting himself (Lord Brougham). — 
Irvine (or Douglas) v. Kirkpatrick (1850), 17 
L. T. O. S. 32, H. L. 

381. .] — CoAKS V, Boswell, No. 115, on/e. 

382. .] — Archer v. Stone, No. 362, ante. 


Sub-sect. 3. — Extent op Inducement. 

383. Misrepresentation need not be sole in- 
ducement.] — REYNELL V. SPRYE, SPBYE V. BBY- 
NELL, No. 58, ante. 

884. .] — Attwood v. Small, No. 363, ante. 
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S ect. 1. — Inducement: Suh^aects. 3, 4, 6 cfc 6, A»] 

886. .] — Re Boyal British Bank» etc., 

Nicol’b Case, No. 407> post. 

386. .] — That he relied solely upon it 

cannot, I think, be said ; but he undoubtedly did 
rely, to a great extent upon it (Page Wood, V.-C.). 
— Higgins v. Samels (1862), 2 John. & H. 460 ; 
7 L. T. 240 ; 70 E. R. 1139. 

Annoiationti : — Refd. Colby v. Gadsden (1867), 17 L. T. 97. 
Mentd. Mullens v. Miller (1882), 31 W. R. 559. 

387. .] — Mathias v. Yetts, No. 358, ante. 

888. .] — Edgington v. Fitzmaurice, No. 

14, ante. 

389. .] — Where a misstatement of fact by 

deft, materially tended to induce pltf. to do an act 
by which he had incurred damage, deft, may be 
made liable in an action of deceit although the 
misstatement was not the only inducement to the 
act. — ^P eek V. Derry (1887), 37 Ch. D. 641 ; 67 
L. J. Ch. 347 ; 69 L. T. 78 ; 36 W. R. 899 ; 4 
T. L. R. 84, C. A. ; revsd. on other grounds, ^ub 
nom. Derry v. Peek (1889), 14 App. Cas. 337, H. L. 
AnnoUdiona : — Conid. Amison v. Smith (1889), 41 Ch. I). 
348. Refd. Cann v. Willson (1888), 39 Ch. 1). 39; Lo 
Llevro v. Gould, [1893J 1 Q. B. 491 ; Davis v. Ohrly 
(1898), 14 T. L. R. 260 ; Nash v. Calthorpo, [1905] 2 Ch. 
237 : Heilbut, Symons in Buckloton, [1913] A. C. 30; 
Nocton V. Ashburton, [1914] A. C. 932. Mentd. Butler v. 
Ooundry (1888), 4 T. L. R. 711 ; Duncan v. Scalfe (1888), 
4 T. L. R. 716 ; He Postlethwalte, PoBtlethwalto v. 
Rlokinan (1888), 59 L. T. 58 ; Priestley v. Stone (1888), 
4 T. L. R. 730 : He Duce 6l Duco, Hx p. Duco (1889), 
6 Mom 290 ; Glaalor v. Rolls (1889), 42 Ch. D. 436 ; 
Bishop V, Balkls Consolidated Co. (1890), 25 Q. B. D. 
612 ; L. & N. W. Ry. v, Boulton (1800), 63 L. T. 727 ; 
Angus V. Cllflord, [1891] 2 Ch. 449 ; Low v. Bouvcrlo, 
118911 3 Ch. 82 ; Scholes in Brook (1891), 63 L. T. 837 ; 
3'hlodon v. Tindall dc Lloyd's Register of British & Foreign 
Hhipplng Committee (1891), 60 L. J. (j. B. 526 ; Knox 
V. Huymau (1892), 67 L. T. 137 ; Scott v. Snyder Dynamite 
Projectile Co. (1892), 67 L. T. 104 ; Balkls Consolidated 
Co. V. Tomkinson (1893), 42 W. R. 204 ; He Ottos Kopje 
Diamond Minos, [1893] 1 Ch. 618 ; McKeown v. Boudard- 
Pevcrll Gear Co. (1896), 65 L. J. Ch. 735 ; Williams v. 
Pinckney (1897), 67 L. J. Ch. 34 ; Lagunas Nitrate Co. v. 
Lagunas Syndicate, [1899] 2 Ch. 392: Greenwood in 
Leather Shod Wheel Co., 11900] 1 Ch. 421 ; Whittington 
V. Sealo-Hayno (1900). 82 L. T. 49 ; Cackot.t in Keswick, 
11902] 2 Ch. 450 ; Oliver in Bank of England, [1902] 1 
Ch. 010 ; Pritty in Child (1902), 71 L. J. K. B. 51 2 ; Bell 
V, Marsh (1903), 72 L. J. Ch. 360 ; Broome in Speak, [1903] 
1 Ch. 580 ; McConnel in Wright, [1003] 1 Ch. 646 ; Sheffield 
Corpii. in Barclay, [1903] 1 K. B. 1 ; Starkey v. Bank of 
England, I11>03J A. C. 114 ; Exploring Land & Minerals 
(Jo. V. Kolckmann (1905), 94 L. T. 234 ; Jones v. Hulton, 
11909] 2 K. B. 444 ; I’arsons in Barclay & Goddard (1910), 
103 L. T. 196 ; Yonge v. Toynbee, [1910] 1 K. B. 215 ; 
Dawson v. Blngloy U. 0., [1911] 2 K.B. 149 ; Blacker v, 
Lako&Elllot (1912), 106 L. T. 633 ; Fry m Smellic, [1912] 
3 K. B. 282 ; Taokey v. McBain, [1912] A. C. 186 ; Molr 
in Rio Grande Rubber Estates. [1913] A. C. 853: Arm- 
strong V. Jackson, [1917] 2 K. B. 822 ; Banbury in Bank of 
Montreal. [1917] 1 K. B. 409 ; Flmt National llejnsurauce 
in Gix)Ciineld, 11921] 2 K, B. 260 ; Edwards v. Porter, 
[1925] A. C. 1 ; Jarvis in Surrey County Council, [19251 
1 K. B. 554. 

Representation in prospectus.] — See 

Companies, Vol. IX., p. 126, Nos. 649, 650. 

Representation as to credit.] — See 

Guarantee, Vol. XXVI., pp. 31-33, Nos. 186-199. 

300. Probable action of representee If aware of 
truth — Not inquired into.] — Hmith v. Kay, No. 109, 
ante. 

891. ,] — Where a person has been 

induced to take shares in a co. by misrepresentation 
contained in the prospectus, the mere circum- 
stance that the co. is insolvent at tiie time when he 
takes proceedings to rescind his contract to take 
shares does not, in the absence of countervailing 
emiities, deprive liim of his right to rescind. 
Where a person seeks to rescind a contract to take 
shares on the ground of misrepresentation, it is 
not necessary that he should prove that if the 
misrepresentation had not been made he would 
not have taken the shares. It is sufficient if there 
is evidence to show that ho was materially influenced 


by the misrepresentation. On Sept. 6, C. applied 
for shares in a co., being induced so to do by 
misrepresentations in the co.’s prospectus. On 
Sept. 7, he received notice of allotment. On 
Sept. 22, he wrote repudiating his contract on 
the ground of the misrepresentation, & on the 
same day commenced an action for rescission. 
On Sept. 24, he moved to have the register of 
members rectified by removing his name there- 
from, & on same day a petition for the winding 
up of the CO. was presented, upon which an order 
was afterwards made. The co. was insolvent & 
had been so previously to Sept. 22, but had not 
stopped payment, & was issuing advertisements 
for applications for shares. Nearly all the debts 
of the CO. had been contracted before Sept. 6 : — 
Held : C. was entitled to have his name removed 
from the register . — Re London & Leeds Bank, 
Ltd., Ex p. Carling, Carling v. London & Leeds 
Bank (1887), 66 L. J. Ch. 321 , 66 L. T. 115 ; 36 
W. R. 344; 3 T. L. R. 349. 

302. .] — To my mind, it is very 

frequently an extremely difficult thing for a 
man who has taken shares or debentiu'es upon 
the faith of a prospectus, on being asked, “ Would 
you have taken the shares if something had been 
left out & something else put in ? ” to give a 
satisfactory answer, &; probably in many cases 
his true answer would be, “ I can hardly answer 
that question, as 1 never saw a prospectus with the 
statement you mention in it ” (Byrne, J.). — 
Drincqbier V. Wood, L1890] 1 Ch. 393 ; 68 
L. J. Ch. 181 ; 79 L. T. 648 ; 47 W. R. 262 ; 15 
T. L. R. 18 ; 43 Sol. Jo. 29 ; 6 Mans. 76. 
Annotaiioiia : — Refd. Oi’eenw’ood v. Leather Shod Wheel Co., 

[1900] 1 Ch. 421. Mentd. Market v, Knight S.S. Co., 

Sale & Frazar v. Knight S.S. Co. (1910), 103 L. T. 369. 

393 , ,] — The question in this case 

is whether a person, whose evil reputation in 
business is such that no man will deal wdtli him, 
can, after fraudulently concealing his identity & 
thus inducing another to enter into a contract 
which he otherwise would not have done, prevent 
that other, when sued by the defrauding party 
upon the contract, from insisting upon the ordinary 
defence of the defrauded — namely, that he had 
been induced by the fraud of pltf. to enter into the 
contract sued on (A. L. Smith, L.J.). 

I am by no means jjreimred to say that the fraud 
in this case was not material to the contract itself. 
But whether it be so or not, I will refer to a 
passage in the judgment of the Lord Chancellor 
(Lord Chelmsford) in the House of Lords in 
Smith V. Kai/, No. 109, ante, when dealing with 
the contention of the materiality of a representa- 
tion, which passage is very much in point. He 
says ; “ But can it be permitted to a paity who 
has practised deception, with a view to a particular 
end, which has been attained by it, to speculate 
upon what might have been the result if there had 
been a full communication of the truth ? ” I 
apply this to the present case (A. L. Smith, L.J.). — 
Gordon v. Street, [1899] 2 Q. B. 641 ; 69 
L. J. Q. B. 45 ; 81 L. T. 237 ; 48 W\ R. 158 ; 15 
T. L. R. 446 ; 43 Sol. Jo. 621, C. A. 

Amiotatwns : — Refd. Peizer v. Lefkowitz (1912), 106 L. T. 

776 ; 8ald v. Butt, [1920] 3 K. B. 497. Mentd. WUtuu 

V, Osborn, [1901] 2 K. B. 110 ; Sadler r. W hiteman, 11910J 

1 K. B. 868. 


Sub-sect. 4. — Entirety op Representatiok. 

394. Representee relying on conjoint effect — 
Need not point to particular statement — Statements 
in prospectus.] — He had said in a former part of 
the examination that he thought there were 
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inconsistencies in the pa49sages in the prospectus, 
& he was asked to point them out. He says, 
“ I decline to answer the question, the documents 
speak for thernselves.” I think he was justified 
in that. He is not obliged to enter into any 
argument, to prove on what particular passages 
of the prospectus he found the impressions which 
he states he drew” (Kindersley, V.-C.). — New 
Brunswick & Canada Railway & Land Co. v . 
Muogeridge (1860), 1 Drew. & Sm. 363 ; 30 
L. J. Ch. 242 ; 3 L. T. 651 ; 7 Jur. N. S. 132 ; 
9W. R. 193; 62 E. B. 418. 

Annoiations J—Retd. Central Ry. of Venezuela v. Kigch 
(1867), L. R. 2 H. L. 90 ; Henderson v, Lacon (1867), L. R. 
5 Eu. 249 ,* Kent v. Freehold Land & BrickmakinR Co. 
(1867), L. R. 4 Eq, 588 ; He Overond, Gumey, Hx p. 
Oakes & Peek (1867), L. R. 3 Eq. 576 ; Chester e. SparsTO 
(1868), 16 W. R. 576 ; Lanffham v. East Wheal Rose 
Consolidated Silver Lead Minfiifir Co. (1868), 37 L. J. Ch. 
253 ; ^Scqtt^ v, ^Snyder Dynamite Projectile CJo. (1892), 

I V. Millom & Askam Hiematlte Iron 


66 L. T. 278 ; Byrne i 
Co. (1901), 46 Sol. Jo. 85. 


395. 


— Arnison V. Smith, No. 


374, ante, 

396. .] — (1) Though pltf. had 

very great difficulty in fastening upon any 
particular misrepresentation which he could 
aver had influenced him in taking shares, still 
nevertheless it was a question whether he was 
misled by the prospectus as a whole (Collins, 
M.R.). 

(2) The highest limit of his damages is the whole 
extent of his loss, &, that loss is measured by the 
money which was in his pocket & is now in the 
pocket of the company, that is the ultimate, final, 
highest standard of loss. But in so far as he got 
an equivalent for that money, that loss is 
diminished ; & I think, in assessing the damages, 
prhnd facie the assets as represented are taken to 
be the equivalent & no more for the money which 
was paid. So far as the assets are an equivalent, 
he is not damaged ; so far as they fall short of 
being an equivalent, in that proportion he is 
damaged (Collins, M.R.). — McConnel v. Wright, 
[1903] 1 Ch. 546 ; 72 L. J. Ch. 347 ; 88 L. T. 431 ; 
51 W. R. 661 ; 10 Mans. 160, C. A, 

AnnotaHon : — An to (2) Refd. Macleuy v. Talt, 11906] A. C. 

24. 


397. 


& subsequent telegram.]' 


Andrews v, Mockford, No. 376, ante. 

398. All circumstances must be considered.] — 
Bloomenthal V. Ford, No. 400, post. 

399. With reference to particular mis- 

statement.] — In an action or defence, by a share- 
holder in a joint stock co„ on the ground of fraud, 
it is for the jury to say upon the whole of the 
evidence, including the prospectus, Sl the arts, 
of assocn., & other documents whether there were 
material & fraudulent misrepresentations, by 
which the shareholder was really induced to 
subscribe. If this partly depends upon the sense 
& meaning in which any statement in the prospectus 
might fairly be intended to be, or would naturally 
be understood, then that is for them to consider 
on the whole of the prospectus, & the other evi- 
dence in the case. If the prospectus is ambiguous, 
& in one sense is consistent with truth, they are 
bound to construe it in that sense, unless satisfied 
that it was meant to mislead. But the question, 
in such a case, is not whether the statements put 
forth are strictly, literally, or technically correct, 
nor even whether they are in any degree really 
incorrect; but whether they are so far sub- 
stantially false & wilfully so, as that they must be 
deemed to have been intended to deceive, & to 
have, in fact, deceived. Thus the wilful publica- 
tion of the name of a person of credit as a director, 
without any reason to believe that he is so, or ! 


will be so, with intent to induce others to subscribe 
on the credit of his name, which intent may be 
inferred from the very use thus made of the name, 
assu^ng it to be wilful, may be deemed fraud ; 
but if there was reason to believe that the person 
would be a director, though, in fact, he never is 
so, it is not necessarily fraudulent. So as to a 
statement that all, or so much of the ” capital 
Inquired ” has been subscribed. So of the omission 
in the prospectus of matters disclosed in the 
articles. In all such cases, the intent & materiality 
of the misstatement, as well as the fact of a mis- 
stetement, must be considered by the jury with a 
view to judge whether it was fraudulent. Although 
on that question they may & ought to look at the 
whole of the prospectus, it must be with reference 
to some particular statements in it ; & they must 
be satisfied that on some one or more points it 
was proved. — Cleveland Iron Co. v. Stephenson 
(1865), 4 F. & F. 428. 

400. Each statement viewed in light of 

other statements.] — Aaron’s Reefs Twiss, No. 
16, ante. 


Sub-sect. 5. — Time of Inducement. 

401. Need not be at actual moment contract 
made.] — Smith v. Kay, No. 109, ante. 

Time of falsity of representation .] — See Part 
III., Sect. 1, sub-sect. 3, ante. 


Sub-sect. 6. — Proof op. 

A. Question of Law or Fact. 

402. Question of fact.] — Cleveland Iron Co. 
V. Stephenson, No. 399, ante. 

403. .1 — (1)B. applied for shares in the C. 

CO. on the faith of a prospectus, which stated 
{inter alia) that a ceitain portion of thej capital 
had been already subscribed, the greater part of 
this being the paid-up shares given to the pro- 
moters. There were otlier alleged misrepresenta- 
tions : — Held : the questions for the jury were : 
whether the statements in the prospectus were 
false in fact & whether defts. knew them to be 
false, or issued them in honest belief of their truth 
& whether pltf. was wholly or in any material 
degree infiuenced by those statements. 

(2) An ambiguous statement if framed & 
intended to produce a false impression may be 
false & fraudulent (Cockburn, C.J.). 

(3) If a man makes a statement as to which he 
has neither knowledge nor belief & makes it for 
the purpose of deceit, that is fraudulent (Cock- 
burn, C.J.). — Moore v. Burke (1865), 4 F. & F. 
268; 15L. T. 118, N. P. 

404. .] — Smith v . Land & House 

Property Corpn., No. 27, ante. 

406. .] Aaron’s Reefs v . Twiss, No. 

16, ante. 

406, Unless possibility of inducement ex- 

cluded — Preposterous statement.] — The ground 
upon which that is suggested appears to be partly 
a question of law & partly a question of fact. 
Ab to the question of law 1 confess for myself I 
entertain a doubt whether it is ever true in a case 
where one person has been induced to act by the 
misrepresentation of another that you can go 
beyond the fact whether it is so or not. In 
arriving at a conclusion upon this question of fact 
all the circumstances must be considered. A 
statement may be made so preposterous in its 
nature that nobody could believe that anyone was 
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Bed. 1. — Indueemeni : Sub-sect, 6, A,, B. <fe C. (a), 
(b) & (c).] 

misled (Lord Halsbury, C.). — ^Bloomentbai. «. 
Ford, [1897] A. C, 166 ; 66 L. J. Ch. 263 ; 76 
L. T. 206 ; 46 W. B. 440 ; 13 T. L. B. 240 ; 4 
Mans. 166, H. L. ; revsg. 8. C. atib nom. Be Vkuve 
M oNNmi BT BBS FiLS, Ltd., Ex p. Bloombnthal, 
[1896] 2 Ch. 626, C. A. 

Annotationa : — Mentd. lie African Gold Conceefllona & 
Development Co., Markham & Darter’s Case, (1899] 1 
Ch. 414 ; Dixon V. Konnaway, [1900] 1 Ch. 833 ; Gresham 
Life Assco. Soc. v. Crowther, (1914] 2 Ch. 219. 

Be Onus of Proof. 

407. On representor.] — The vendor had been 
induced to take the shares bv false & fraudulent 
representations as to the position of the co. These 
representations were partly made by one of the 
directors, & were partly contained in a report 
which was made by the directors to the co., & 
approved at an annual meeting, & afterwards 
embodied in a circular issued by the directors 
inviting subscriptions for new shares : — Held : 
the co. could not be considered to have authorised 
such a use of tlie report, nor to be answerable for 
the misrepresentations contained in it, & whether 
they could or not, the vendor having had the means 
of discovering the fraud, & having taken no step 
to I'epudiate the contract before the winding-up 
of the CO., but having received dividends on, & 
made a transfer of, the shares, was not entitled 
to be relieved from the contract, but must be held 
t/O liave been a shareholder down to the time of the 
tranf^fer. 

^ Semble : if the representations contained in the 
circular could have been considered those of the 
co„ the circumstance of their having been only 
some of the representations on which the vendor 
acted, would not have defeated his right to relief ; 
the burden of proving that one of several mis- 
representations which led to a contract was not 
a material inducement to enter into it being on the 
party who has made such misrepresentation. 

Supposing that the repoHs & other statements 
of the directors formed a material part of the 
inducement to him to take the shares, without 
which the purchase never would have been made, 

I cannot think that the effect of them is destroyed, 
because other influences were at the same time 
at work, which, either innocently or intentionally, 
contributed to the success of those false representa- 
Mons (Lord Chelmsford, C.). — Be Eoyal British 
Bank, etc., Nicol’s Case (1869), 8 De G. & J. 

5 S Jur. 

N. S. 206 ; 7 W. B. 217 ; 44 E. K. 1317. 
Anrwiaiiom^'BLM, lit Joint Stock Co.'m Wlndlngr-up Acts 

^ Ocneral Life Asace. 

' ® London 8c Eostoni Banking 

® Exora. (1869), 29 L. J. Ch. 66 ; 
^atlomU J>atput Steam Fuel Co.. Exp. Worth (1859), 
Vf* British Bank, Mixer’s Case 

I Brunswick, 

oto. Co. (1 800 ). 1 De G. F. & J. 678 ; He lloyol British Bonkl 
Ex p. Frowd (l8«l). 30 L. J. Ch. 322 i OvewSd 
Gurney. Ex p. Oakes & Peek (1807), L. R. 3 Eg. 676 ; 
Western Bank of bootland v. Addle, Addio v. Wostoni 

^ Mexlo^ & South American Co., Grlsowood & Smith’s 
^e, De Oaae (1869), 4 De G. & J. 544 ; He National 
T? Assoon. (The Bank of Deposit), 

*£ I?* -^IJOKJorn (1862), 31 L. J. Ch. 828 ; 

H T Aon .* Lawrence (1867), 

cLe’riMS; ^ Co., Exp, footh’i 

L?^ 3 H L^171 Spaokman r. Evans (1868). 

408. .]_Smith V. Kay, No. 109, arUe. 


409. .] — Undoubtedly the statement as to 

the drains acted as an inducement to deft, to deal 
with the agent. Pltf . had given a written under- 
taking that they were in a satisfactory state. 
On the evidence it is clear that the drains were in 
a very unsatisfactory state indeed. The assur- 
ance of pltf. with respect of their condition, though 
honestly made, was not true in fact. Unless pltf. 
can show that deft, did not rely on the statement 
made, it would be unjust & inequitable to force 
the house on deft. (Romer, J.). — Topield v, 
Roberts (1894), 10 T. L. R. 437. 

410. .] — A purchaser agreed to buy an 

estate, upon a statement in the particulars of sale 
that it lay upon a valuable vein of coal, which vein 
afterwards proved to have been mostly worked 
out. Subsequently the purchaser entered into 
an agreement with a third party to sell the colliery 
at a price implying the existence of a considerable 
quantity of coal, & afterwards discovered the fact 
of the exhaustion of the coal. Where the par- 
ticulars of sale are likely to mislead, it is incumbent 
on a vendor to show that the purchaser has not 
been misled ; &> where a misrepresentation has 
been made by a vendor, the ct. applied the rule of 
caveat empior with great caution : — Held : pltf. 
having failed to show that his misrepresentation 
did not influence deft, to enter into the agreement, 
the rule of caveat emptor did not apply, & pltf. 
must be left to his remedy, if any, at law. — 
Colby v. Gadsen (1867), 17 L. T. 97 ; 15 W. R. 
1185, L. C. 

411. On representee.] — Pltf., who was an 
underwriter of shares, sought to recover damages 
for non-disclosure of the same agreement as that 
in Cackett v. Keswick^ No. 594, post, of Mar. 10, 
1899, in the prospectus, but the circumstances 
were different. On Mar. 13, 1899, pltf. met a 
friend who mentioned the co. to him & showed him 
a draft prospectus. He was attracted by the 
name of M. & K. on the front sheet, but in his 
evidence he stated that he did not remember 
reading anything about the contracts. He signed 
an underwriting agreement for 250 shares, & 
gave a cheque for £62 10s., which was returned to 
him on Mar. 28, as the directors had decided “ not 
to issue ” the prospectus before Easter. Another 
cheque & a signed application form for those shares 
were sent before the end of Apr. : — Held : pltf. 
signed his underwriting agreement &; application 
for shares before any prospectus had been issued 
to the public ; the incorporation took place 
on May 24, and the prospectus was issued on 
May 27 ; &; Cos. Act, 1867 (c. 38), s. 28, was not 
intended to apply to copies of a prospectus not 
authorised for publication shown to friends or 
speculators by way of anticipation of the public. 

If such persons were deceived they had certain 
rights, but could not get the benefit of the statute. 
Moreover, pltf. had failed to prove that he sub- 
scribed on the faith that there was no such contract 
as that of Mar. 10 in existence ; &; the fact that 
his commission was payable in shores was in- 
sufficient to regard mm as '* the careful investor.” 
The contract of underwriting with the promoters 
was wholly different from that with the co. to 
take shares, different considerations applied as 
to the materiality of facts. — ^Baty v. Keswick 
(1901), 86 L. T, 18; 60 W. R. 14; 45 Sol. Jo. 
672 ; sub nom, Oackbtt v, Keswick, Ba’ty v. 
Keswick, 17 T. L. R. 604. 

412. .] — Smith v, Chadwick, No. 106, antes 


PART V. SECT. 1, SUB-SECT. 6.— B. 

407 i. On repreaenior .] — Allan v , 
OOTOH (1883), 9 V. L. R. (L.)S71.— AUS. 


407 ii. .] — Where in an action 

for reBolsslon of a contract on the sroiiud 
of false repreaeutations the misrepre- 
sentations are proved, the oaiM lies 


on deft, to show dearly that they 
were not acted on. — ^Mankovbkt v. 
Jacx)B (Man.), [1922] 2 W. W. R. 084 ; 
68 D. L. R. 763.--OAN. 
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413. .] — Oapbl & Co. V. Sim’s Ships Com- 

positions Co., Ltd., No. 432, post. 

Misrepresentation In prospectus.] — See Com- 
panies, Vol. IX., p. 110, Nos. 614-516. 

C. Presumption of Inducement* 

(a) In General. 

414. Failure of representee to give evidence — 
As to fact of inducement — Effect of.] — Smith v. 
Chadwick, No. 106, arUe. 

(h) When it arises. 

415. Subject-matter known to representor — Un- 
known to representee.] — If the party to whom the 
representations were made, himself resorted to 
the proper means of verification, before he entered 
into the contract, it may appear that he relied 
upon the result of his own investigation & inquiry, 
A not upon the representations made to him by the 
other party ; or if the means of investigation & 
verification be at hand, A the attention of the 
party receiving the representations be drawn to 
them, the circumstances of the case may be such 
as to make it incumbent on a ct. of justice to 
impute to him a knowledge of the result, which, 
upon due inquiry, he ought to have obtained, A 
thus the notion of reliance on the representations 
made to liim may be excluded. Again, when the 
ct. is endeavouring to ascertain what reliance was 
placed on representations, it must consider them 
with reference to the subject-matter, A the 
relative knowledge of the parties. If the subject 
is capable of being accurately known, A one party 

is, or is supposed to be, possessed of accurate 
knowledge, A the other is entirely ignorant, A 
a contract is entered into, after representations 
made by the party who knows, or is supposed to 
know, without any means of verification being 
resoi’ted to by the other, it may well enough be 
presumed, that the ignorant man relied on the 
statements made by him who was supposed to 
be better informed ; but if the subject is in its 
nature uncertain, if all that is known about it is 
matter of inference from something else, A if the 
parties making it, A receiving representations on 
th«^ subject, have equal knowledge, A means of 
acquiring knowledge, A equal skill, it is not easy 
to presume that representations made by one 
would have much or any influence upon the other. 
— Ci^PHAM V. Shillito (1844), 7 Beav. 146 ; 49 
E. li. 1019. 

Annotati(m Distd. UootH v. Suelling (1883), 48 L. T. 216. 

416. Subject-matter uncertain — Parties having 
equal knowledge.] — Clapham v. Shillito, No. 415, 
ante. 

417. Material representation calculated to in- 
duce — Whether inference one of law or fact.] — 

(1) It is not now necessary, in order to set aside 
a contract, to prove that the person who obtained 

it, by material false representation knew at the 
time the representation was made that it was false, 
or even made it recklessly A without care. 

(2) If it is a material representation calculated 
to induce him to enter into the contract, it is 
an inference of law that he was induced by the 
representation to enter into it, A in order to take 
away his title to be relieved from the contract 
on the ground that the representation was untrue, 
it must be shown either that he had knowledge of 
the facts contrary to the representation, or that he 
stated in terms, or showed clearly by his conduct, 
that he did not rely on the representation (Jessel, 
M.R.). — Redgrave v. Hurd (1881), 20 Ch. D. 1 ; 
51 L. J. Ch. 113 ; 45 L. T. 486 ; 30 W. li. 251, C. A. 
AnneiaHoM : — As to (1) Oolisd. Kewbigging v. Adam a886), 

34 Cb. D. 582 ; Armstrong v. Jackson, tl917J 2 K. B. 822. 


Reid. JRe MotropoUtan Coal Consumers’ Assocn., Karberg’s 
Oaso, [1892] 3 Cb. 1 ; Goldrui, Fouoard v, Sinclair & 
Russian Chamber of Commerce in Loudon, [1918J 1 K. B. 
180. As to (2) Consd. Mathias v. Yetts (1882), 46 L. T. 
497. Dbtd. Hoots V. Snelliug (1883), 48 L. T. 216. Expld. 
Smith V. Chadwick (1884), 9 App. Cas. 187. Consd. Smith 
V, Land & House Property Corpii. (1884), 28 Ch. D. 7 : 
Hughes V. Twisden (1886), 55 L. J. Cb. 481. Refd. Re 
Liberian Government Oonoessious & Exploration Co. 
(1892), 9 T. L. 11. 136 ; Aaron’s Reefs v, Twiss, [1896] 
A. O. 273 : Merino v. Mutual Reserve Life lusce. (1904), 
21 T. L. R. 167 ; Nash v. Calthorpe, [1905] 2 Ch. 237. 
Qen^ally. Refd. Mullens r. Miller (1882), 22 Ch. D. 194 ; 
Davis V. Ohrly (1898), 14 T. L. R. 260 ; Whittington v. 
Seale-Hayno (1900), 82 L. T. 40 ; Re Law, Law v. Law 
(1904), 74 L. J. Ch. 169 ; Mair v. Rio Grande Rubber 
Estates. [1913] A. C. 853 ; Wells v. Smith, [1914] 3 K. B. 
722 ; Compagiiic Chemin de For Paris-Orjeans d, Loeston 
Shipping Co. (1919), 36 T. L. R. 68 ; Dawsons v. Bonuiu, 
[1922] 2 A. C. 413. 

418. .] — M athias r. Yetts, No. 368, 

ante. 

419. .] — Smith v. Chadwick, No. 100, 

ante. 

420. .] — Smith v. Land A House 

Property Coiipn., No. 27, ante. 

421. .] — In 1809 P., a member of 

a firm of solrs., by his advice induced pltf. to 
invest moneys upon the security of an equitable 
mtge. of a lease which he represented as renewable, 
A which had previously been renewed by custom 
every fourteen years, but the future renewal 
whereof was prohibited by statute passed in 1868. 
In 1875, P. fraudulently, A without the knowledge 
of his partners, gave a legal mtgc*. of the lease to 
a third party without notice of pltf.’s mtge. The 
security proved insufficient, A P. having absconded, 
pltf. sought to make P.’s firm liable for the loss 
sustained by him: — Held: (1) since the trans- 
action of 1869 was within the ordinary limits of 
the partnership business, the firm was liable for 
negligence in respect thereof, bui» tliat the remedy 
against them was barred by the 8tat, Limitations ; 
P.’s fraud of 1875 not being committed in the 
ordinary course of the busint'.ss, the firm was not 
liable in respect thereof. (2) Semhle : the lease 
was not improperly described as a “ renewable 
lease” ; (3) it is an inference of fact, A not a 
presumption of law , that if a material representa- 
tion, calculated to induce a person to enter into 
a contract, is made to him he was thereby induced 
to enter into tlio contract. — 1Iu(3IIEh v. Twisden 
(1886), 65 L. J. (’ll. 481 ; 51 L. T. 570 ; 34 W. R. 
498 ; 2 T. L. K. 432. 

422. .] — ARNJ80N V. Smith, No. 374, 

ante. 

423. .] — In order that a shareholder 

may succeed in an action against directors of the 
CO. to recover damages on the ground that he had 
been induced to subscribe for the shares on the 
faith of a prospectus which did not, as required 
by Uos. Act, 1867 (c. 31), s. 38, disclose pariiculars 
of a contract entered into by the co., he must 
prove, not merely that the omitted contract was a 
material one, but also that ho lias been damaged 
by tlie omission. The mcjre fact that a material 
contract has not been disclosed in the prospectus 
raises no presumption of law that pltf. was induced 
by the omission t/O take his shares, or would not 
liave taken them if the contract had been dis- 
closed. — N ash v. (.’althorpe, [1905] 2 Ch. 237 ; 
74 L. J. Ch. 493 ; 93 L. T. 685 ; 21 T. L. R. 687 ; 
12 Mans. 260, C. A. 

Annotations Apgrvd. Caltborpo v, Trecbmana, Macleay 
V. Talt a905),75 L. J.Ch.90. Confd. Manballv. Morrison, 
[1907] W. N. 29. 

(c) How rebutted. 

424. Investigation of facts by representee — Pre- 
sumed reliance on investigation.] — Clapham v . 
Shillito, No. 415, ante. 
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Sect. 1. — Inducement: Sub-aect. 0, C. (c), & D. 

Sect, 2; Sub-eecta, 1, 2, 3 d: 4. Sect- 3.] 

425. Representee’s knowledge of facts contrary 
to representation — Words or conduct showing non- 
reliance on representation.] — Ebdobave v, Hurd, 
No. 417, ante, 

426. .] — Smith v, Chadwick, No. 

448, poet, 

427. .] — Arnison V, Smith, No. 374, 

ante, 

428. Admission that inducement not relied on.] 

— Smith v, Chadwick, No. 448, post, 

429. .] — Arnibon V, Smith, No. 374, ante. 

D, Evidence, 

See, generally, Evidence, Vol. XXII., pp. 19 
ei aeq, 

430. Admissibility — Declarations of representee 
— At time of transaction.] — In case for a false 
representation of the solvency of A., whereby 
pltfs. trusted him with goods : their declarations, 
at the time, that they trusted him in consequence 
of the representation are admissible in evidence for 
them. — FELLOWES V, Williamson (1829), Mood. 
& M. 300, N. P. 

481. Suillciency — ** Having now seen prospec- 
tus ” — Letter on application for shares.] — (1) On 

the whole, I think the evidence is irresistible that 
pltf.’s contention that lie was induced by the 
prospectus ... is not a genuine contention ; & 
that the expression in his letter of Feb. 7, “ Having 
now seen the prospectus,” falls short of proof that 
he was induced by the statements in it as to success 
& realised profits to apply for the shares he took 
(Denman, j.). 

(2) 1 cannot agree with him [Lopes, J.] that the 
construction of the document was for the jury. 
I think it was for the judge & not for the jury to 
say whether, with reference to the surrounding 
circumstances, the statements in question were 
expressions of hope or belief only or statements 
of existing facts (Denman, J.). — Bellairs v. 
Tucker (1884), 13 Q. B. D. 602, D. C. 

Annotaiions: — GeneraUy, Beld. Edglngrton v, FJtzmaurlco 

(1885), 29 Ch. D. 469 ; He London & Leeds Bank, /tfa: p, 

Carling, Carling v, London & Leeds Bank (1887), 60 

L. J. Ob. 321. 

432. Statement on oath of representee — 

Ambiguous representation,] — He may succeed by 
showing that he was misled by statements proved 
to be inconsist/ent with the truth couched in 
language capable of more than one interpretation, 
but as regards any such statements he is not 
entitled to say ” This must have been the meaning 
& this is false ” ; he must iirove that he so under- 
stood it & relied on it as having that meaning. 
&> his mere oath is not sufficient ; it must be a 
reasonable understanding (Kekewich, J .). — Capel 
& Co. V, Sim’s Ships Compositions Co., Ltd. 
(1888), 67 L, J. Ch. 713 ; 58 L. T. 807 ; 36 W. R. 
089 ; 4 T. L. R. 468. 

Annotation: — ^Reld. Arnison v. Smith (1889), 41 Ch. D. 348. 


Sect. 2.-^MATERIALrry. 

Sub-sect. 1.-— In General. 

433. Definition of materiality — Representation 
naturally calculated to induoe.l-— Smith v, Chad- 
wick, No, 100, ante. 


In prospectus of company .] — See Companies, 
Vol. IX., pp. 120 et aeq. 

In contracts of insurance .] — See Insurance, Vol. 
XXIX., pp. 79, 103-174, 351-358, Nos. 383, 
1195-1310, 2842-2900. 


Sub-sect. 2. — Necessity for. 

434. Representation must be on material point.] 
— Glamorganshire Iron & Coal Co. v, Irvine, 
No. 195, ante. 

435. .] — Mathias v. Ybtts, No, 358, ante, 

436. .] — Smith v. Chadwick, No. 100, 

ante, 

437. General misrepresentations insuffi- 

cient.] — Suspension against a charge upon a bond, 
on the ground of fraud by the charger in obtain- 
ing it. The alleged fraud consisted of unfounded 
representations of circumstances generally, with- 
out any direct reference to the bond, which was 
admitted not to have been elicited by resp. Judg- 
ment that the bond was valid, & this decision 
affirmed upon appeal. — Webster v, Christie 
(1813), 1 Dow, 247 ; 3 B. R. 688, H. L. 

.] — See Insurance, Vol. XXIX., pp, 50- 

52, 160, 161, 353-355, 3.58, 359, Nos. 130-151, 
1164-1170, 2857-2866, 2902, 2903. 

438. Belief of materiality — Not sufficient.] — 
I do not think the non-disclosure of a fact, which 
is material in the mind of deft., is enough 
(Crompton, J.). — Beachey v. Brown (1860), 
E. B. & E. 796 ; 1 L. T. 479 ; 24 J. P. 518 ; 6 
Jur. N. S. 345 ; 8 W. R. 292 ; 120 B. R. 706 ; 
auh nom, Beechey v. Brown, 29 L. J. Q. B. 105, 
Annotation ; — Refd. Baker v. Cartwright (1801), 10 C. B. N. S- 

124. 

Stay of arbitration proceedings on ground of 
fraud .] — See Arbitration, Vol. II., p. 369, Nos. 
357-359. 

Misrepresentation in prospectus .] — See Com- 
panies, Vol. IX., p. 117, No. 572. 

Representation giving rise to estoppel.] — See, 
generally, Estoppel, Vol. XXI., pp. 400-402, Nos. 
1605-1618. 


Sub-sect. 3. — Personal Considerations 
Constituting Materiality, 

439. General rule.] — Where personal con- 
siderations enter into a contract, error as to the 
person with whom the contract is made annuls 
the contract ; not so where the person sought to 
be bound would have been equally willing to make 
the same contract with any other person. — 
Smith v. Wheatcroft (1878), 9 Ch. D. 223 ; 47 
L. J. Ch. 745 ; 39 L. T. 103 ; 27 W. R. 42. 
Annotations: — Consd. Nash v, Dlx (1898), 78 L. T. 446 

Distd. Phillips V. Brooks, [1919] 2 K. B. 243. Conid. 

Said V. Butt, [1920] 3 K, B. 497. Refd. Gordon v. Street, 

[1899] 2 Q. B. 641. Mentd. Berners v, Fleming, [1926] 

Oh. 264. 

440. Statements as to present or late ownership 
— ^Property of deceased gentleman.] — The auction 
at which the horse was sold purported to be ” a 
sale of goods & effects of a gentleman deceased at 
his house in the country by order of his exors.” 
Upon this many people would attend on a sup- 
position that the goods were necessary to be sold 


PART V. SECT. 2. SUB-SECT. 1. 

488 i. Definition of 7nateruiliiy-~- 
Representation naturally calculated t 
indtice.);~YouNQ v. S^mith (1916), 3( 
W. L. R. 642 ; 21 D. L. R. 97 ; ! 
W. W. R. 1365.— CAN, 


PART V. SECT. 2, SUB-SECT. 2. 

434 i. Representation must he on 
material point .] — Fleming v, Bonnie 
(1900), 10 W. L. R. 60 ; 2 Bask. L. R. 
30.~^AN. 


43411. .] — Dart v. Rogers 

(1911), 21 Man. L. R. 721.— CAN. 

434 iii. ^.1 — Canada Food Co., 

Ltd. V , Stanford (1917), 50 N. S. R. 
252.— CAN. 
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at all events (Loud Mansfield). — Bexwell v. 
Chiustie (1776), 1 Cowp. 396 ; 98 E. R. 1160. 
AnnoUUions : — Mentd. Twining t?. Morrice (1788). 2 Bro. C. C. 

326 ; Howard v. Castle (1796), 6 Term Rep. 642 : Smith 

V. Clarke (1806), 12 Ves. 477 ; CJrowder v, Austin (1826), 

11 Moore, C. P. 283 ; Green r. Bayerstoek (1863), 14 C. B. 

N. S. 204. 

441 . Property of well-known collector.] — 

The agent of the vendor of a picture knowing that 
the purchaser laboured under a delusion, with 
respect to the picture which materially influenced 
his judgment, permitted him to make the pur- 
chase without removing that delusion : — Held : 
the sale was void. 

He saw that deft, had fallen into a delusion in 
supposing the picture to be Sir Felix Agar’s & 
yet he did not remove it (Lord Ellenborough). — 
Hill v. Gray (1816), 1 Stark. 434, N. P. 

Annotations : — Apld. Pilmore r. Hood (1838), 5 Binfir. N. C. 

0 7 . Distd. KeatcH v. Cadogan ( 1 85 1 ), 1 0 C. B. .59 1 . Consd. 

J^eek V, Gurney (1873), L. R. 6 H. L. 377. Refd. Gregg 

r. Wells (1839), 3 .lur. 555 ; Said r. Butt, 11 920] 3 K. B. 

497. Mentd* smith r. Hughes (1871), 40 L. J. (J. B. 221. 

.] — See No. 114, ante. 

442. Vendor representing himself as agent 

for another.] — It is no defence to a bill for specific 
performance by t he vendor, that during the treaty 
h(‘. falsely assumed the character of agent for 
another, when, in fact, he was dealing on his own 
belialf, & that he thereby deceived the purchaser 
as to the party with whom tlie contract- was made, 
provided the purchaser does not show that the 
deception induced him to enter into the contract, 
or occasioned any loss or inconvenience to him 
otherwise. — F eu.owek v. Gwydyr (Lord) (1829), 
1 Puss. & M. 83 ; 39 E. II. 32, L. C. 

Aininiaiinn Refd. Said r. Butt, 11920] 3 K. B. 497. 

443 . Misrepresentation on sale of animal.] 

— JoYNSON V. Oldfield (1847), 9 L. 'W O. 8. 222. 

,] — See Animals, Vol. II., p. 263, 

Nos. 415,416. 

444. Statement by person purchasing on behalf 
of another— Purporting to act on his own behalf.] — 

Archer v. Stone, No. 362, ante. 

445 . .] — In 1895 defts., who were 

f-rustees of a ( -ongregational chapel, put up for 
sale by public auction a building, which had 
formerly been used as their chapel. The con- 
ditions of sale imposed no restrictions on the user 
of the building. After the sale C. made an 
offer for the building, but defts. declined to accept 
it, on the ground that it was made on behalf of 
a committee of Homan Catholics, who intended to 
use the building as a Roman Catholic place of 
woi*ship, & defts. objected to sell for that purpose. 
The committee then told pltf., who was the 
manager of a mineral water co., that if he could 
get the property they would buy it of him at £100 
profit . Pltf.’s solrs. WTote to defts.’ agent, making 
an offer for the pi’operty “ on behalf of our client, 
tile manager of the E. Mineral Water co.” After 
some negotiations, a contract wiis signed by defts. 
ior sale of the building to pltf. at £1,025 a price 
less than C.’s offer. No direct statement was 
made that pltf. W'as buying for the co., but it w’as 
admitted that defts., during the negotiations, 
believed that he was, & that pltf. knew it. Pltf. 
signed the contract as principal without protest 
from defts.’ agent. Defts. refused to complete 
on the ground that pltf. was buying as agent, 
for the Roman Catholic committee, to whom he 
knew they would not sell, & had obtained the 
contract by misrepresentation : — Held : pltf. was 
not buying as agent for the Roman Catholic 
committee, but for himself with a view to resell 
to them at a profit ; the misrepresentation as to 
the mineral water co. was immaterial because the 

J. — VOL. XXXV. 


vendors did not care whether they sold to the co. 
or pltf., & as between them no consideration of the 
person with whom they w^ere contracting entered 
as an element into the contract. — Nash v. Dix 
(1898), 78 L. T. 445. 

Annotation : — Apld. Dyeicr r. Randall, [1926] Ch. 932. 

446. Negotiation for loan— Lender having bad 
business reputation — Concealment of identity.] — 

Gordon v. Street, No. 303, ante. 

In prospectus of company .] — See Companies, 
Vol. IX., p. 115, Nos. 555-^659. 


Sub-sect. 4. — Proof of. 

See, generally. Evidence, Vol. XXII., pp. 19 
ct seq. 

447. Sufficiency — Proof of inducement.] — 

Smith v. Kay, No. 109, ante. 

44 g. Triviality of statement.]- (1) If a 

statement, although untrue to the knowledge of 
defts. is so trivial that it could not in the opinion 
of the ct. have influenced the conduct of pltf., 
it will not support an action for deceit. 

(2) Even then you may show that in fact he did 
not do so [act on inducement] & in one of tw^o 
W'ays ; either by showing that he knew^ the truth 
before he entered into the contract, k therefore 
could not rely on the misKiateirients ; or else 
by showing that he avow’edly did not rely on them, 
wiiether ho knew the facts or not- (Jeksel, M.R.). — 
Smith v. Chadw^ick (1882), 20 (^h. D. 27 ; 51 L. J. 
(’h. 597 ; 40 L. T. 702; 30 W. K. 661, C. A.; 
affd. (1884), 9 App. Cas. 187, H. L. 

Annotations: As to (1) Reid. McKcewn r. ReuUarel Prvoril 
Gi*ur Co. ( 1 ), 6.5 1 .r . ( ’b . 7 3.5. A s to (2 ) Conid. HugbcB 
r, Tw'lHdon (1880), 55 L. .F. (’b. 4H|. Apld. AruiHon r. 
Smith (1889), II Ch. D. 318. Cousd. Aridi'ewH v. Mock- 
ford (No. 1) (1890), 73 L. T. 720. Refd. Edglnffton r. 
Fitzmaurico (1885), 29 (’h. D. 459 ; ife London &• LoedH 
Bank, Kx p. Carling, Carling r, London LoedH Bank 
(1887), 50 L. .1. Ch. 321 ; Moore r. ExploKlvos Co. (1887), 
.50 Jj. J. Q. B. 235 ; t’apol r. Sim’s ShlTis Compositions Co. 
(1888), 57 1*. J. Ch. 713 ; Derry r. Peek (1889), 14 App. 
Cas. 337 ; Glasier r. Rolls (18K9), 42 Ch. 1). 430 : Knox 
I’. Hayrnan (1892), 07 L. T. 137 : (W-kiitt r. Keswick, 
(19U2J 2 (Jh. 450 : Nash r. Calthorpe, II99.M 2 Ch. 237 ; 
Macleay v. Talt, [19001 A. C. 24. firnerallv. Refd. Bollairs 
V. Tucker (1KM4), 13 Q. B. I). 502 : Smith r. Reed (1886), 
2 T. L. R. 112 ; Angus v. (UilTonl, 1 1 891 1 2 Ch. 449 ; Re 
Metropolitan Coal CoiiHiimej’H’ Assocn., Karherg's Cos© 
(1892), 60 L. 'r. 700 ; Greenwood r. Leather Shod Wheel 
Co., [1900] J Ch. 421 ; Broome r. Spisak, (1 903 1 1 Ch. 580 ; 
Shepheard v, Bruy, [1900] 2 (3i. 23.5 ; Pi'aixon r. Dublin 
Corpn., [1007] A. C. 351 ; Taekey r. IMeBitln, (1 912] A. C, 
186 ; Bisset r. Wilkinson (1920), 4 2 T. L. R. 727. 

Admissibility -Opinion of underwriters.]- 

Insurance, Vol. XXIX., pp. 174, 175, Nos. 1312- 
1316. 


Sect. 3.— ALTERATION OF POSITION. 

449. Consequent upon false statement — Made 
with Intention to Induce.] - Taylor v. Ashton, No. 
222, ante. 

450 . .j- -Murray v. Mann, No. 177, 

ante. 

451. .] Behn V. Kemble, No. 180, 

ante. 

452 . Made with knowledge of untruth.] — 

Denton r. Great Northern Ky. Co., No. 170, 
ante. 

453 . Estoppel of representor.] — A lessee 

granted a mtge. by way of sub-demise for the 
residue of the term comprised in his lease except 
the last three days thereof before Conveyancing 
Act, 1881 (c. 41 ). He subsequently granted a sub- 
lease of the mtged. premises to G., without the 
consent of the mtgee. ; & this sub-lease contained 
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Sect. 3. — Alieralion of position. Part VI, Sects. 1 
d: 2 : Sub-sects. 1, 2 <£? 3. Sect. 3 : Svb-sects. 

a provision for re-entry in case the sub-lessee 
became bkpt. The mtgee. foreclosed, & after the 
foreclosure received the rent from G. G. granted 
another underlease with the licence of the mtgee. 
In the licence it was stated that the reversion 
expectant on the determination of G/s term was 
vested in the mtgee. The mtgee. subsequently 
assigned his interest to pltf. G. having become 
bkpt. pltf. claimed a right to determine the sub- 
lease granted to G. : — Held : G. & his underiessee 
having altered their positions on the faith of 
representations made by the mtgee., G.’s lease was 
subsisting, pltf., who stood in the shoes of the 
mtgee., was estopped from disputing its validity. — 
Keith v. Gancia (K.) & Co., I-jTd., [1004] 1 Ch. 
774 ; 73 L. J. Ch. 411 ; 90 L. T. 395 ; 62 W. K. 
630 ; 20 T. L. R. 330 ; 48 Sol. Jo. 329, C. A. 

AnnotcUion : — Mentd. Andoraon v. Equltablo Ahsco. Boc. of 

United Stat<38 (1U26), 134 L. T. 657. 

454. Issue of share certificate — On faith of 
invalid transfer.] — Where a duly auUienticated 
share certificate is issued by a co. to a transferee, 
who, on the faith of it, enters, bond fide^ into a 
contract of sale which he is bound to fulfil, the 
CO, is estopped from denying that the transferee 
is proprietor of the shares, so that, should the 
CO. refuse to register the purchasers from the 
transferee, the co. become liable to make good 
the loss sustained by him in consequence. 

liesp. T. had sent in a transfer of certain shares 
in applt. CO. & had re(;eived from them a certificate 
stating ho was the proprietor of those shares. 
This transfer was fraudulently executed by a 
former proprietor, who had previously transferred 
them. T. afterwards sold the shares but applt. 
CO. refused to register the purchaser as there liad 
been a prior certified transfer. T. who acted in 
good faith throughout had consequently to make 
good the loss at the cost of £717 10s. : — Held : T. 


was entitled to recover the sum from the co. — 
BAiiKis Consolidated Co. v. Tomkinson, [1893] 

A. C. 396 ; 63 L. J. Q. B. 134 ; 69 L. T. 598 ; 42 
W. B. 204 ; 9 T. L. B. 697 ; 37 Sol. Jo. 729 ; 1 

B. 178, H. L. ; affg. S. C. sub nom. Tomkinson v. 
Balkis Consolidated Co., [1891] 2 Q. B. 614, C. A. 
Annotaiions : — Apld. Dixon v. Kennaway, [1900] 1 Ch. 

833. Diftd. Brunker v. Waterhouse (1908), 24 

T. L. R. 854. Retd. Re Concessions Trust, McKay's Case 

B , 65 L. j. Ch. 909 ; Sheffield Oorpn. v. Barclay, 
2 K. B. 580 ; Ruben v. Great Fingall ConsoUdated, 
[1906] A. C. 439 ; Lloyd v. Grace, Smith, [1911] 2 K. B. 
489. Mentd. Rainford v. Keith, James & Blackman Co., 
[1905] 2 Ch. 147. 

455. Commission of criminal offence — Induced 
by misrepresentation that offence lawful.] — Where 
a person is induced by the fraudulent misrepre- 
sentation of another to do an act which, in con- 
sequence of such misrepresentation, he believes 
to be neither illegal nor immoral, but which is in 
fact a criminal offence, he has a right of action 
against the person so inducing him for damages 
sustained by him in consequence of his having 
done such act. — ^Burrows v. Rhodes, [1899] 1 
Q. B. 816 ; 68 L. J. Q. B. 545 ; 80 L. T. 591 ; 63 
J. P. 532 ; 48 W. R. 13 ; 15 T. L. R. 286 ; 43 
Sol. Jo. 351. 

Annotations : — ^Mentd. Loslio v. Reliable Adveitisingr & 
AddroBsingr Agency, [1915] 1 K. B. 652 ; Weld-Bluudel 
V. Stephens, [1920] A. C. 956. 

‘‘Making good ’’ representation .] — See Part 
VTI., Sect. 3, post. 

Necessity for proof of damage — In action for 
fraud .] — See Part VIII., Sect. I, sub-sect. 2, B., 
post. 

Warrant of authority .] — See Agency, Vol. I., 
pp. 660-664, Nos. 2765-2790. 

Representation implying a request .] — See Bank- 
ers, Vol. III., pp. 125, 126, 276, Nos. 24, 25, 862. 

Estoppel .] — See Estoppel, Vol. XXI., pp. 300- 
305, Nos. 1082-1112. 

Gift induced by Innocent misrepresentation.] — 

See Gifts, Vol. XXV., p. 523, No. 163. 

Sale of goods .] — See Sale of Goods. 

Sale of land .] — See Sale of Land. 


Part VI. — Who are deemed Parties to the Representation. 

Sect. 1. — IN GENERAL Agents generally.] — See Agency, Vol. I., 

Companies.] — See Companies, Vol. IX., pp. 624, PP* 687-593, Nos. 2245-2273. 

625, Nos. 4137-4141. Whenagent’s knowledge Imputed to principal.] — 

Corporations.] — See Corporations, Vol. XIII., See Agency, Vol; I., pp. 610-614, Nos. 2393-2426. 
p. 415, No. 1346. Bankers.]— Bankers, Vol. III., pp. 161, 163, 

Infant.]— Infants, Vol. XXVIII., pp. 175- 212, Nos. 236, 239, 247, 526. 

178, Nos. 360-380. Officers of companies.] — See Companies, pp 484- 

Representative of representator.] — See Execu- 487, 530-632, Nos. 3179-3197, 3501-3513. 
tors, Vol. XXIV., pp. 649-651, Nos. 6763-6771. Insurance agent.] — See Insurance, Vol. XXIX., 
Representative of representee.]— /See Executors, PP- 68-63, Nos. 189-220. 

Vol. XXIII., p. 296, No. 3621. Apprentice.] — See Master & Servant, Vol. 

Husband — Fraud of wife.] — See Husband & XXXIV., p. 621, No. 4398. 

Wife, Vol. XXVII., pp. 216, 217, Nos. 1882-1886. Servants.] — See Master & Servant. Vol. 

Sheriff.] — See Execution, Vol. XXI., p. 647, XXXIV., pp. 136, 137, Nos. 1056-1062. 

No. 1227. Liability of innocent partner for fraud of partner.] 

Parties to proceedings for rescission.] — See Part — See Partnership ; Solicitors. 

IX., Sect. 4, post. 


Sect. 2.— THE REPRESENTOR. 

Sub-sect. 1. — Liabiuty op Principal for 
Fraud of Agent. 

SeCt generally, Agency, Vol. I., pp. 267 et sea. ; 
Sale of Goods ; Shipping. 


Sub-sect. 2. — Liability op Agent. 

456. For acts of co-agents.] — To what extent 
are agents liable for the frauds of their co-agents 
committed in respect of acts which they know 
that those co-agents are about to perform ? I 
conceive the general law to be this, that the 
persons responsible for a fraud, are of two classes. 
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First» the actual perpetrators of the fraud, the 
authors of it, the agents who commit it, the parties 
to it ; those who concur in it, who either do some- 
thing to produce the fraudulent result, or abstain 
from doing something, which they are under an 
obligation to the deceived person to do in order to 
prevent fraud. Secondly, the principal for whom 
an agent in the performance of his duties as agent 
commits the fraud is also responsible. But, as a 
general rule, 1 think that one agent is not 
responsible for the acts of another agent, unless 
he does something by which he makes himself a 
principal in the fraud (Fry, J.). — Cargill v. 
Bower (1878), 10 Oh. D. 602 ; 47 L. J. Ch. 649 ; 
38 L. T. 779 ; 26 W. R. 716. 

Annotations: — Mentd. Symonds v. City Bank (1886), 34 
W. li. 364 ; Capol v, Sim’s Ships Compositions Co. 
(1888), 57 L. J. Ch. 713 ; Lewis & Lewis v. Durnford, 
11907] 24 T. L. R. 64 ; Performingr Right Soc. v. Mitchell 
& Booker (Palais de Danse), [1924] IK. B. 762 ; Falcon 
V. Famous Players Film Co., [1926] 1 K. B. 393. 

For own acts.] — See, generally. Agency, Vol. I., 
pp. 591, 592,596, 685, 686, Nos. 2267, 2268, 2288, 
2946-2955. 

As between principal & agent.] — Sec 

Agency, Vol. I., pp. 467-470, Nos. 1522-1541. 

Breach of warranty of authority.] — See 

Agency, Vol. I., pp. 657-664, Nos. 2748-2790. 

Company directors.] — See Companies , Vol. 

IX., pp. 484-487, Nos. 3179-3197. 

.] — See, also. Shipping, Stock Exchange. 

Joinder of parties — For discovery.] — See Dis- 
covery, Vol. XVIII., pp. 44-46, Nos. 24-47. 

For costs.] — Sec Practice. 

Solicitors as agents.] — See Solicitors. 


Sub-sect. 3. — Liability of Joint Kepreseni’ors. 

457. All parties to representation jointly liable.] 
— A., having been bail for D., went accompanied 
by B. & C. to the lodgings of D., telling her that 
B. & C. were oHlcers who would take lier to gaol 
if she did not give him security for his debt. 
B. & C. were not officers, & had no authority to 
take D. D. gave A. a number of articles, & signed 
a paper stating that the articles were deposited 
with A. for security, & that he might sell them if 
he was not paid in forty-two days : — Held : D. 
might recover the value of the articles in trover ; 
& as B., C. & D. acted in concert, the verdict 
must pass against all three, although it appeared 
that C. & D. never had any of the goods. — Bloom- 
field V. Blake (1833), 6 C. & P. 75, N. P. 

458. Principal authorising agent’s mis- 

representation.] — In an action wdiich was in form 
for a fraudulent conspiracy between defts. L. & 
H., by which it was alleged that money had been 
obtained from pltf., the jury negatived the alleged 
conspiracy, but found that pltf. had advanced 
money to L. on the faith of certain misrepresenta- 
tions, most of which were made by L. as agent for 
H., &; with his authority ; — Held : pltf. was 
entitled to recover, notwithstanding the form of 
the action. — Shicklb t?. Lawrence (1886), 2 
T. L. R. 776, C. A. 

.] — See, also. Agency, Vol. I., 

pp. 685, 686, Nos. 2946-2949. 

Company directors.] — See Companies, Vol. 

IX., pp. 122, 123, 485, Nos. 629, 3181. 

Partners.] — See Partnership. 

Liability of Joint tortfeasors.] — See Tort. 


459. Effect of release of one.] — Pltf., having 
released the principal in a fraud, cannot go on 
against the other parties, though they would have 
been secondarily liable. — Thompson v. Harrison 
(1787), 2 Bro. C. C. 164 ; 1 Cox, Eq. Cas. 344 ; 
29 B. R. 94, L. C. 

Annotations : — Reid. Tamlyn r. Reynolds (1842), 7 Jur. 
166. Mentd. Rowland v. Withorden (1851), 3 Mac. & U. 
568. 

460. Becoming party subsequently — With notice 
of representation.] — Where fraudulent representa- 
tions have been made by the promoters & directors 
of a proposed co. ; one who becomes a director 
subsequent to such representations with notice 
thereof, & continues to act, makes himself liable. 
— ^Beeching v. Lloyd (1855). 3 Drew. 227 ; 3 
Eq. Rep. 737 ; 24 L. J. Ch. 679 ; 25 L. T. O. S. 
62 ; 1 Jur. N. S. 769 ; 3 W. R. 364 ; 61 E. R. 
890. 

Annotatitms .‘—'HLentd. Ellis v. Bedford, [1899] 1 Cli. 494 ; 
Markt v. Knight S.S. Co., Salu &. Fruzar v. Knight S.S. 
Co., [1910] 2 K. B. 1021. 

461. All joint representors need not be made 
defendants.] — Where a bill is filed for relief in 
respect of a fraud alleged to have been committed 
by several persons, it is not necessary that all tlio 
persons charged with the fraud should be made 
defts. — Seddon v. Moult (1840), 10 Sim. 79 ; 
59 E. R. 642 ; aub nom, Seddon v. Connell, 
Same v. Moult, Same r. Evans, 9 L. J. Ch. 341. 


Sect. 3.— THE REPRESENTEE. 

' Sub-sect. 1. — I’brsons to Whom Representa- 
tion Made, 

462. General rule.] — Barry v, Oroskey, No. 
370, ante . 


Sub-sect. 2. — Person to Whom Representa- 
tion Intended to be passed on. 

463. General rule.] — Polhill v, Walter, No. 
338, ante, 

464. .] — A sufficient cause of action 

against deft, was disclosed, the damage being a 
consequence of the fraud, whilst the instrument 
was in the possession of a party to wlioiii deft.’s 
representation was either directly or indirectly 
communicated for whose use he knew the 
instrument was purchased. — Levy v, Langridgk 
(1838), 4 M. & W. 337; 150 E. R. 1458; aub 
nom. Levi v, Lanoridoe, 1 Horn & II. 325 ; 
7 L. J. Ex. 387, Ex. Ch. ; affg, 8. C. aub norn, 
Langridge V. Levy (1837), 2 M. dt W. 519. 
Annatations : — Apld. Pllmoro v. Hood (1838), 5 Bing. N. C. 

97. Consd. Wintorbottoin v. Wright (1842), 10 M. 6i W. 
109 ; Gerhard v, BaltiH (1853), 2 E. &, li. 476 ; Blaketnoro 
V. BriHtol & Exeter Ry. (1858), 8 K. A B. 1035. Distd. 
Eastwood V, Bain (1858), 3 H. dc N. 738. OoDld. CoilliiH 
V, Cave (1859), 4 U. dc N. 225. Apld. Barry v. Croskey 
(1861), 2 John. & H. 1 ; George «. Sklviiigton (1869), 
L. It. .0 Exch. 1 ; Hwift v, Wiiiterbotham (1873), L. K. 
8 Q. B. 244. Conid. Peek e. Gunicy (1873), L. it. 6 
H. L. 377 ; Uouegood v. Bull dc Kingdom 0876), 36 
li. T. 617 ; Heaven v, Pender (1883), 11 O. B. D. 503 ; 
...joker V. I.ake dc Elliot (1912), 106 L. T. 533. Raid. 
Keates v. Cadogau (1851), 10 C. B. 591 ; Longmeid v. 
lloUiday (1851), 6 Exch. 761 ; Farrant v. Barnes (1862), 
11 C. B. N. 8. 553 ; The Norway (1864), Brown, dc Lush. 
226 : Alton v. Mid. Ry. (1865), 19 C. B. N. 8. 213 ; 
MuOlett V. Mason (1866), Bar. dc Ruth. 779 ; Collis v. 
8clden (1868), L. li. 3 C. P. 495 ; Thompson v. Lucos 
(1868), 17 W. K. 520 ; Francis v, Cockerell (1870), 10 
li. dc 8. 950 ; Ckkttle v. Btockton Waterworks Co. (1875), 
L. R. 10 g. B. 453 ; Smith v. Green (1875), 24 W. li. 142 ; 
West London Commercial Bank v. Kltson (1884), 50 


^ PART VI. SECT. 2, SUB-SECT. 8. 

. i. All parties to representation 
Jointly liable.) — Where a married 
woman Joined with her husband in 


making mlsreprfssentations to the 
oxor. of a deceased person in order to 
obtain possession of a chattel belonging 
to the testator ; she was 


responsible for snch mlsreprosontatlon 
equally with a person sui Juris . — Blain 
V. Tkbkybebby (1865), 11 Or. 286. — 

CAN. 

E 2 
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Sect. 3. — The repreaeniee : Sub-sects. 2d: 3. Sect 4. 

Part VII. Sects. 1 d: 2: Sub-sects. 1, 2 3. 

3 ; Sub-sects. 1 <fc 2, A. dc B.] 

L. T. 050 ; Wilkinson v. Downton, 11897] 2 Q. B. 57 ; 

Tallcnnan v. Bowsing IUi4iant Heat Co., 11900] 1 Ch. 1 ; 

Earl V. Lubbock (1904), 74 L. J. K. B. 121 ; Cavalier v. 

Pope, [1900] A. C. 428 ; Bainllcld v. Goole & Hbemeld 

Transport Co., [1910] 2 K. B. 94. Mentd. Brown v. 

Edgington (1841), 2 Scott, N. II. 490 ; Howard v. Bbepherd 

(1850), 9 C. B. 297 ; CoUott v. L. & N. W. lly. (1851), 10 

Q. B. 984 ; Hadley v. Baxendale (1854), 18 Jur. 858 ; 

Itogors V. llajeudro Butt (1860), 13 Moo. P. C. C. 209 ; 

Button V. Powlee (1801), 7 Jur. N. S. 725 ; Playford v. 

United Kingdom Electric Tolograph Co. (1807), 17 L. T. 

243 ; Jackson v. Watson (1909), 78 L. J. K. B. 587 ; 

Janvier V. Sweeney, [1919] 2 K. B. 316. 

466. .] — Barry v. Croskey, No. 370, ante. 

466. Intended for one person — Taking effect on 
another.] — (1) Belief against fraud, intended 
against one person, taking effect upon another. 

(2) Concurrent jurisdiction in equity ; where the 
law cannot give so speedy & effectual relief. — 
Clifford v. Brooke (1800), 13 Ves. 131 ; 33 
E. K. 24-1, L. C. 

Annotation: — As to (1) Reid. Clark v. Hoskins (1868), 37 

L. J. Ch. 561. 

467. Knowledge of representor — That repre- 
sentation passed on.] — Deft, being about to sell a 
public-house, falseJy represented to B., who had 
agreed to purchase it, that the receipts were £180 
a month ; B. having, to the knowledge of deft, 
communicated this represeni/ation to pltf., who 
became the purchaser instead of B. : — Held : an 
action lay against deft, at tlie suit of pltf. 

There arises the question whether a party liaving 
entered into a contract the effect of which would be 
likely to be inlluonced by such a representation 
shall be deemed to have conunitted no fraud if the 
contract be transferrc'd to a tJiird person. It 
appears to me that there could not bo a much 
grosser fraud than in this partly standing by 
allowing a second contract to bo entered into under 


the circumstances stated (Vaughan, J.). — ^PiL- 
MORB V. Hood (1838), 6 Bing. N. C. 97 ; 7 Dowl. 
136 ; 1 Am. 390 ; 6 Scott, 827 ; 8 L. J. C. P. 11 ; 
2 Jur. 991 ; 132 E. B. 1042. _ 

Annotation .*~Befd. He Royal British Bank, etc., NicoPs 
Case (1859), 3 Be G. & J. 387. 

Representations by banks as to credit.] — See 
Bankers, Vol. III., pp. 163, 164, Nos. 250'-253. 
On sale of goods.] — See Sale op Goods. 
Position of innocent parties.] — See Part XI., 
post; &, also, Part VII., Sect. 3, post. 


Sub -SECT. 3. — Representation Made to a 
Class of Persons. 

Intending purchasers — Auction announced as 
without reserve.] — See Auction & Auctioneers, 
Vol. HI., pp. 12, 13, Nos. 87-90. 

Intending passengers — By time table.] — See 
Oarribrs, Vol. VIll., pp. 99, 100, Nop. 665-668. 

Shareholders of company.] — See Companies, Vol. 
IX., pp. 123, 124, Nos. 630-635. 

Reports of companies.] — See Companies, Vol. 
IX., pp. 486, 487, Nos. 3191-3197. 

Td underwriters of insurance policy.] — See 
Insurance, Vol. XXIX., pp. 162, 163, Nos. 
1179-1186. 

To public.] — See Bills op Exchange, Vol. VI., 
p. 22, No. 118 ; Companies, Vol. IX., pp. 123, 
252-254, Nos. 630, 631, 1570-1576. 

See, also, Contract, Vol. XII., pp. 55-58, Nos. 
308-324. 


Sect. 4.— MISREPRESENTATION OF AUTHORTTY. 

See Agency, Vol. I., pp. 653, 654, 657-667, 
Nos. 2712-2719, 2748-2805. 


Part VII. — Remedies for Misrepresentation. 


Sect. 1.— IN GENERAL 

468. Damages & rescission alternative.] — Deft, 
contracted to sell an inn to pltf. & in the treaty 
represented to him that the agreement under 
which the tenant in possession held it was a void 
agreement A that he would give pltf. possession 
at Michaelmas following. He had in fact given 
the tenant notice to quit at that time ; the tenant 
did not quit. Tliese representations were proved 
by witnesses: — Held: pltf. was entitled to be 
released from the agi-oement, or that he might at 
his election perform it A have compensation. — 
Bbsant V. Richards (1830), Taml. 509 ; 48 E. R. 
203. 

469. .] — CiiARKE r. Dickson, No. 742, post. 

470. .] — Pltf. cannot at the same time 

claim to have the lease declared void A to make 
deft, liable for use A occupation (Jessel, M.R.). — 
Lbmpriere V. Lange (1879), 12 Ch. D. 675 : 41 
L. T. 378 ; 27 W. R. 879. 

Annotations: — Mentd. He Jones, Ex p. 

Cb. B. 109 ; Woolf v. Woolf, [1899] 1 

V. Wilson, [1913] 2 K. B. 235 ; Leslie 

K. B. 607. 

471. Action on contract induced by fraud — 


Jones (1881), 18 
Cb. 343 : Stocks 
Sheill, [1914] 3 


Damages for deceit not recoverable — Unless con- 
tract repudiated.] — Sblway v. Fogg, No. 615, post. 


Sect. 2.— FRAUD. 

Sub-sect. 1. — ^Action for Damages. 
See Part VIII., post. 


Sub-sect. 2. — Rescission. 

See Part IX,, Sect. 1, sub-sect. 2, B., C., post. 


Sub-sect. 3. — Injunction. 

See, generally. Injunction, Vol. XXVIII., 
pp. 361 et seq. 

Fraudulent use of name.] — See Injunction, Vol. 
XXVIII., pp. 484-486, Nos. 896-905. 

In partnership matters.] — See Part2>7ership. 
Passing off action.]— iSee Trade A Trade 
Unions. 


PART VIl. SECT. 1. ^itbout a rescission of a contract, by the other party indneinff the 

671 1. Action on contract induced by there can be no recovery of amounts contract. — Yasnk v. Kronson (1907).. 

fraud — Damages for deceit not recover- Paid under It by one party on the 7 W. L. R. 119 ; 17 Man. L. R. 301 — 

able — Unless conircud repudiated.] — ground of allege misrepresentation CAN. 
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Part VII. — Remedies for Misrepresentation. 


Sect. 3.— INNOCENT MISREPRESENTATION. 
Sub-sect. 1. — In General. 

472. General rule — Remedy lies in rescission^ — 
Not In damages.] — ^A statement may form part of 
a contract which the party making it promises 
to be true, or it may be an innocent misrepresenta- 
tion of fact which he does not promise to be true, 
but which, if it was untrue in a material particular, 
& formed part of the inducement to enter into the 
contract, may give rise to a claim to rescind, but 
does not give rise to a claim for damages (Scrutton, 
L.J.). — Harrison r. Knowles & Foster, [1918] 
1 K. B. 608 ; 87 Ii. J. K. B. 680 ; 118 L. T. 566 ; 
23 Com. Cas. 282 ; 14 Asp. M. L. C. 249, C. A. 

Whether remedy in damages.] — See Sub-sect. 2, 
post. 

Equitable remedy.] — See Sub-sect. 3, post. 

Estoppel.] — See Sub-sect. 4, post. 

Misrepresentation of authority.] — See Agency, 
Vol. 1., pp. 657^667, Nos. 2748-2805. 


Sub-sect. 2. — Action for Damages. 

A, In General. 

473. General rule.] — (1) The general rule of 
law is clear that no action is maintainable for a 
mere statement, although untrue, & although 
acted on to the damage of the person to whom it is 
made, unless that statement is false to the know- 
ledge of the person making it (Bramwkll, J.). 

(2) No action will lie against a man for mis- 
representation of facts whereby damage has been 
occasioned to another person, unless that mis- 
representation is fraudulent or careless. But it is 
never laid down that the exemijtion from liability 
for an innocent misrepresentation is taken away 
by carelessness. If it were held that a person is 
liable for a negligent misrepresentation, however 
bond fide made, a great check would be put upon 
many very useful & honest communications, 
owing to a fear of being charged, & perhaps un- 
truly charged, with negligence (Bra^iwell, J.). — 
Dickson v. Reuter’s Telegram Co, (1877), 3 
C. P. D. 1 ; 37 L. T. 370 ; 42 J. P. 308 ; 20 W. B. 
23 ; sub nom. DixoN v. Keuter’s Telegraph 
Co., Ltd., 47 L. J. Q. B. 1, C. A. 

Annotations : — As to (I ) Refd. Starkey v. Bunk of Kiiglaiid, 
Iiy03] A. C. 114. Gemirallu, Re!d. Coventry, Sheppard i 
G. E. Hy. (1883), 49 L. T. 941 ; Firhank’H Exoi'k. i 
Humphreys (1886), 18 Q. B. D. (>4 ; BroAvn v. Law (18.96 
72 L. T. 779 ; Edwards t>. Porter, McNeall v. Haw’oi 
11923] 2 K. B. 638. Mentd. Cunninffton v. O. N. By 
(1883), 49 L. T. 392; McNeall v. Hawes (1923). 92 
L. .1. K. B. 729. 

See, also. Part VIII., Sect. 1, sub-sect. 2, A., 
post, 

B. Where Privity of Contract. 

474, Whether action lies — Without privity of 
contract.] — Tradesman, who contracts with an 
individu^ for the sale to him of an article to be used 
for a particular purpose by a third person, is not, 
in the absence of fraud, liable for injury caused to 
such person by some defect in the construction of 
the article. 


A declaration by husband & wife stated, that 
deft, was the maker & seller of certain lamps, 
called “ The Holliday Lamp ” & thereupon the 
husband bought of him one of those lamps, to be 
used by his wife &; himself in his shop, & deft, then 
fraudulently warranted that the lamp was reason- 
ably fit & proper for that purpose, whereas the 
lamp was dangerous & unsafe, by reason whereof, 
when the wife attempted to use the lamp, it 
exploded & injured her. At the trial, it appeared 
that the accident arose from the defective con- 
struction of the lamp, but there was no proof 
that deft, knew of the defect ; & the jury found 
that he was not guilty of any fraudulent or deceitful 
representation : — Held : the action could not be 
maintained by the wife, there being no misfeasance 
towards her independently of the contract, which 
was with the husband alone. — Longmeid v. 
Hoixiday (1851), 6 Exch. 761; 20 L. J. Ex. 430 ; 
17 L. T. O. S. 243 ; 155 E. R. 752. 

Annotations: — Distd. Qoortro v. Skivinerton (18G0), L. II. 6 
Exch. 1. Consd. Heaven v. Peiidor (1883), 11 Q. B. D. 
503. Polld. Preist v. Last (1903), 89 L. T. 33. Distd. Earl 
V. Lubbock, (19051 1 K. B. 263. Consd. BlackcM* v. Lake 
& Elliot (1912), 106 L. T. 533. Refd. Collins v. Cave 
(1869), 4 H. & N. 226 ; Phiyford r. United Kingdom 
Electric Telefirraph Co. (1867), 17 L. T. 243; Thompson 
t\ Lucas (1868), 17 W. II. 520 ; Lawrence ». Jenkins 
(1873), L. B. 8 Q. B. 274 ; (^/ivallcr v. Pope. (1905] 2 
K. B. 767 ; Bates v. Batey, (1913) 3 K. B. 361. Mentd. 
Farrant v. Barnes (1862), 11 C. B. N. S. 653 ; Francis v. 
Cockrtdl (1870), L. B. 6 Q. B. 181. 

Sec, further. Sale of Goods. 

475 . ,] — A representation made by 

A. to B. on the faith of whi(?h C. acts, is a nudum 
pactum, & cannot be enforced against A. or his 
estate. — Dashwood v. Jermyn (1879), 12 Ch. D. 
776 ; 27 W. R. 868. 

Annotations : — Mentd. Aldorson v. jHaddlHon (1880), 5 Ex. 1). 
293 ; Ashwell & Nesbit v, Stanton (1900), 16 T. L. B. 
399. 

476. .]— Cann t’. WiLLBON (1888), 39 

Ch. D. 39 ; 67 L. J. Ch. 1034 ; 59 h. T. 723 ; 37 
W. R. 23 ; 4 T. L. R. 588 ; 32 Sol. Jo. 542. 

Annoiaiions Scholos r. Brook (1891), 03 L. T. 837. 

Overd. Lc Lievm v. Gould, (1893] 1 Q. B. 491. Oonsd. 
Blacker v. Lake & Elliot (1912), 100 L. T. 533. Refd. 
Dennis v. Gould (1892), 9 T. L. B. 19. 

477. .] — Where there is no con- 

tractual relation between a mtgee. of property & 
the valuer on whoso valuation the mtgeo, has 
relied, the valuer is not laible to the mtgee. in 
damages by reason of the valuat ion having been 
made without due skill & rare. An action in such 
a case could not succeed, except as an action for 
deceit, in which case, after the decision of tho 
House of Lords in Derry v. Peek, No. 185, ante, 
it would be necessary to show fraud. — Scholes v. 
Brook (1891), 63 L. T. 837 ; 7 T. L. R. 214 ; 
affd-^ 04 L. T. 674, C. A. 

Annotations: — FoUd. Lo Lievn* & Dcniifs r. Gould, (18031 
1 Q. B. 491. Refd. Karl r. Lubbock (1904). 74 L. J. K. B. 
121 ; Blacker v. hake & Elliot (1912). 106 L. T. .633. 

478. .] — Le Lievre v. Gould, No. 

187, ante. 

479. .] — Malone v. Labkey, [1907] 

2 K. B. 141 ; 76 L. J. K. B. 1134 ; 97 L. T. 324 ; 
23 T. L. R. 399 ; 51 Sol. Jo. 366, C. A. 

Annotations -Refd. Blocker v. Lake & Elliott (1912). 106 
L. T. 633 ; White v. Steadman (1913), 109 L. T. 249. 


PART VII. SECT. 3, SUB-SECT. 1. 

t. Oeneral ruU — Remedy lies in 
rcuciuaion.] — G rogan v. “ Thk Astor,** 
Ltd. (1926). 25 S. R. N. S. W. 409 ; 
42 N. S. W. W. N. 102.— AUS. 


f» .) — An exeontoi 

coQtiBCt induced by innocent mi 
^presentation can be set aside.- 
KiiraMAN V. KINSMA.V (1912), 2 

O. W. R. 979 ; 3 O. W. N. 966 ; 


O. W. N. 20 ; 6 D. L. R. 871.— CAN. 

When relief can be 

ffiven ,] — When rescission of a con- 
tract Is sought on the ground of Inno- 
cent misrepresentation, the rules to 
be applied are those applicable to a 
case of mutual mistake so that no 
relief can be given on this groimd unless 
there is a complete difference between 
what was intended to be & what actnallT 
was taken. — H tnes v. Btrn* (1899), 
9 Q. L. J. 154. 198.— AUS. 


PART VII. SECT. 3. SUB-SECT. 2.— A. 

4731. Oeneral rule.) — H all v. Pha- 
RAZYN (1886), 7 N. Z. L. It. 283.— 
N.Z. 

47311. .) — Damages for mis- 

representation cannot be recovered 
unless tho misrepresentation Is wilful. 
— Kerr e. Rhodes U888), 6 N. Z. 
L. R. .516.— N.Z. 

473 61. .) — Boyd 6c Forrest r. 

Glasgow 6c South Western By. Co., 
11916J 8. C. (H. L.) 20.— SCOT. 
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Misrepresentation and Fraud. 


Sect 3. — Innocent misrepreaenlcUion : Suh-aect, 2, 
C., D. <fe E, ; aub-aect. 3, A. & B.] 

480. — ^ — ,] — Pltfs. made a contract with a 

firm of shipbuilders that the firm was to build for 
pltfs. a steamship in conformity with Lloyd’s 
Buies & in accordance with a specification pro- 
viding that it was to be 100 A1 with widely spaced 
hold pillars. The management committee of 
Lloyd’s Begister approved of the plans & super- 
vised the building & gave a certificate that the 
vessel was of the 100 A1 class wdth widely spaced 
hold pillars. On her first voyage the foundations 
of some of the hold pillars gave way & the vessel 
was thereby injured. In an action by pltfs. 
against the chairman, deputy-chairman, & trustees 
of Lloyd’s Begister for damages for alleged breach 
of duty or negligence in passing the vessel as being 
in accordance with Lloyd’s Buies when she was 
not : — Held : pltfs. had no contract with defts., 
& defts. owed no duty to pltfs., & therefore pltfs. 
were not entitled to recover. — Australian Steam 
Shipping Co., Ltd. v. Devitt (1917), 33 T. L. R. 
178. 

Implied contract to indemnify.] — See 

Sub-sect. 2, 0., post 

See, aUo, Contract, Vol. XII., pp. 49, 50, 
Nos. 209-276. 


-Bawlings V. Bell, No. 135, 
-JoLiFFE V, Baker, No. 537, 


C. Miareprcaentation Amounting to Warranty » 

481. Action lies for warranty — Not for innocent 
misrepresentation.]— Anon. (1507), Keil. 91 ; 72 
B. B. 254. 

AnnoMitniH ;-~Refd, Harr a?. Gibson (1838), 1 Horn & H. 70 : 

HuT-nby v. Bollett (1847), 10 M. &; W. 044. 

482. .] — Harvey v. Young (1002), 

Yelv. 21 ; 80 E. R. 15. 

.— Reid. Loaklns v. Chlssel (1663), 1 Rid. 162; 

1 68; Lyanoy V, Selby 

Hd. Uaym. 1118; Paflley r. Froomau (1789), 3 

Term Jlep. 61, 

483. .] — Early v. Garret, No. 531, 

post, 

484. .]- 

ante. 

485. .]- 

post. 

488. .] — The question whether an 

amrinatioii made by the vendor at the time of 
sale constitutes a warranty dejicnds on the in- 
tention of the^ parties to oe deduced from the 
whole of the evidence, & the circumstance that the 
vendor assumes to assert a fact of which the 
is iterant, tliough valuable as evidence 
of intention, is not conclusive of the question. — 
Heilbut, Symons & Co. v. Buokleton, [19131 
A. C. 30; 82 L. J. K. B, 245 ; 107 L. T. 769 ; 20 
Mans. 54, H, L. 

.Anno^erfiotw Reid. Guaranty Trust Co. of Now York v. 

Hannay, [191 8J 2 K. 11. 623 ; Harrianii v, Knowlos & 

* ii S* Mentd* Jacobs v. llataviu & General 

Plantations Trust, (1924 j 2 Ch. 329. 

r — 7 J — Deft., being desirous of 

selling his house, employed for this purpose a 
firm of house agents, & in advertising the house 
for sale tliey stated that it was in good order 
throughout. Pltf. relying upon this statement, 
purchased the house, but on going into possession 
found that repairs were required. In an action 
to recover the cost of the repairs on the ground 
of an innocent misrepresentation as to the condi- 
tion of tlio house : — Held: though an innocent 


misrepresentation might justify a purchaser in 
not going on with the contract, yet, if he went 
on with it, he could not recover damages unless 
the innocent misrepresentation amounted to a 
warranty forming a contractual part of the bar- 
gain, &, as an advertisement by house agents, 
did not constitute a warranty in this sense, the 
action failed. — Lawrence v. Hull (1924), 41 
T. L. B. 75. 

By landlord as to fitness of premises.] — 

See Landlord & Tenant, Vol, XXXI., pp. 177- 
181, Nos. 3094-3160. 

Sale of animals.] — See Animals, Vol. II., 

pp. 271, 272, Nos. 486-496. 

Sale of goods.] — See Sale op Goods. 

Charter of ship.] — See Shipping. 

Representation distinguished from warranty.] — 
See Part I., Sect. 9, ante. 


D. Duty Not to Deceive, 

See, generally, Negligence. 

488. No action lies — Apart from duty to take 
care.] — (1) Speaking of Derry v. Peek, No. 185, 
ante, broadly, I take it that it has settled once for 
all the controversy whidi was well known to have 
given rise to very considerable difference of opinion 
as to whether an action for negligent misrepre- 
sentation, as distinguished from fraudulent mis- 
representation, could be maintained. There was 
considerable authority to the effect that it could, 
& there was considerable authority to the effect 
that it could not ; as I understand Derry v. 
Peek, No. 185, arite, it settles that question in 
this way : that an action for a negligent, as dis- 
tinguished from a fraudulent, misrepresentation 
in a company’s prospectus cannot be supported ; 
I think it is perfectly impossible to read the 
judgments which were delivered in that case, 
especially Lord Herschell’s, to which I will allude 
presently, without seeing that that is the broad 
proposition of law which Derry v. Peek, No. 185, 
ante, has settled, & settled for good (Lindley, L.J.). 

(2) Not caring, in that context, does not mean 
not taking care, it meant indifference to the 
truth, the moral obliquity which consists in a 
wilful disregard of the importance of truth 
(Bowen, L.J.). 


(3) A man may tell a lie about the state of his 
own mind, just as much as he can tell a lie about 
the state of the weather, or the state of his own 
digestion (Bowen, L.J.). 

(4) To prevent a false statement being fraudu- 
lent tliere must, I think, always be an honest 
belief in its truth. & this probably covers the 
whole ground, for one who knowingly alleges that 
which is false lias obviously no such honest belief 
(Lindley, L.J.).— Angus v. Clifford, [1891] 2 Ch. 
449 ; 60 L. J. Ch. 443 ; 65 L. T. 274 ; 39 W. B. 
498 ; 7 T. L. B. 447, C. A. 

Annoiationa : — As to {1) Distd. Knox v. Haymau (1892), 67 
L. T. 137. Reid. WttttM V. Atkinson (1892), 8 T. L. R. 
235 ; Lo Lievre ac Donnes r. Gould, [1893] 1 Q. B. 491 ; 
Nocton V. Ashburton, [19141 A. C. 932. Generally, Retd. 
Pritty V, Child (1902), 71 L. J. K. B. 512. 


489. .] — No action will lie against 

the chairman or committee of Lloyd’s Begister 
of British & Porei^ Shipping, at the suit of a 
purchaser of a ship, for an alleged negligent 
survey or classification of the ship made for the 
previous owner before the date of the purchase, 
or for negligently issuing a certificate based upon 
such survey, whereby a false character was given 


PART VII. SECT. 8. SUB-SBCT. 2. — c AfiTos cannot be roooyered lor on inno- 



J5UCKUS 9. MORRISON (Man.), 11924] 
4 D. L. R. 1262 ; (1924) 3 W. \V. R. 
702.— CAN. 
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Part VII, — Remedies for Misrepresentation. 


to the ship through negligence, though not through 
an intention to deceive, & whereby the purchaser 
was induced to give a larger price for the ship than 
he otherwise would have done. — Thiodon v. 
Tindall & Lloyd’s Rbqister op British & 
Foreign Shipping Committee (1891), 60 L. J. 
Q. B. 626 ; 65 L. T. 343 ; 7 T. L. B. 581 ; 7 Asp. 
M. L. C. 76 ; sub nom. Thisdon v. Tindall « 
Lloyd’s Committee, 40 W. R. 141, D. C. 

Annotation : — Folld. Australian Steam Shipplngf Co. v. 

Devltt (1917). 33 T. L. R. 178. 

490. .] — Low V. Bouverib, No, 254, 

ante. 

491. .] — Lb Lievre v. Gould, No. 

187, ante. 

492. .] — ^Australian Steam Ship- 

ping Co., Ltd. v. Devitt, No. 480, ante. 

493. Duty arising from fiduciary 

relationship.] — Nothing short of proof of a fraudu- 
lent intention in the strict sense will suffice to 
maintain an action of deceit, but an action for 
damages, for negligence may lie, without evidence 
if an actual intention to deceive, where a con- 
fidential relationship exists, such as that of solr. 
A; client, so that the person to whom a representa- 
tion was made was entitled to rely, & did in fact 
rely, upon it, & sustained damage in consequence. 

The necessity of proving moral fraud in order 
to succeed in an action of deceit has not narrowed 
the scope of this remedy. — Nocton v. Ashburton 
(Lord), [1914] A. C. 932 ; 83 L. J. Ch. 784 ; 111 
L. T. 641 ; 30 T. L. R. 602, H. L. 

Duty to disclose.] — See Part III., Sect. 2, sub- 
sect. 2, A. (6), ante. 

Negligent misrepresentation.] — See Part IV., 
Sect, 1, sub-sect. 6, ante. 

E. Misrepresentation of Autliority. 

See Agency, Vol. I., pp. 657-664, Nos. 2748- 
2790. 


Sub-sect. 3. — Relief in Equity. 

A. Rescission, 

See Part IX., Sect. 1, sub-sect. 2, A., C., post. 

B. “ Making Good ” a Representation. 

494. Whether remedy available.] — Attorney on 
sale of an estate not disclosing to the buyer 
an incumbrance, liable to make satisfaction. — 
Arnot V. Biscoe (1743), 1 Ves. Sen. 95 ; 27 
E. R. 914. 

Annotat-wns : — Mentd. Downing: v. Town«cnd (1753), Amb. 

592 ; Evans v. Blcknell (1801), 6 Yen. 174 ; Boddon v. 

Connell (1840), 10 Sim. 58 ; Slim v. Ooueber (1800), 8 

W. R. 347. 

495. .] — Evans v, Bicknell, No. 249, 

ante, 

496. .] — A representation made by one 

party for the purpose of influencing the conduct 
of another, & acted on by him, will in general 
be sufficient to entitle him to the assistance of a 
ct. of equity, for the purpose of realising such 
representation. — Hahmersley v. db Biel (Baron) 
(1846), 12 Cl. & Pin. 46 ; 8 E. R. 1312. 

AnnotatwM : — ^Diftd. Lassenoo v. Tiemey (1849), 1 Mac. 

Q. 551. Apld. Rt Kingr'8 Collefre Hospital Act, Ex v. 

^’iimlger, Snicome v. f^nnigrer (1853), 3 De G. M. & u. 

571. Bifid. Maunsell v. Hedges. White (1854), 4 H. L. 

Cas. 1039 ; Kay e. Crook (1857), 3 Sm. & Q. 407. Apld. 

Prole V. Soady (1859), 2 Glil. 1 ; Lautour v. A.-G. (1804). 

5 Now Rep. 102. FoUd. WUliams v. Williams (1868). 

37 L. J. Ch. 854. Bzpld. Rs British A American Steam 

Navigation Co.. Ward's Case (1870), L. R. 10 Bq. 659. 

Apld. Thomson v. Simpson (1870), L. R. 9 Eq. 497 : Coles 

o. l^lkingrton (1874), L. R. 19 Eq. 174. Oonfd. viret v. 

Viret (1880), 50 L. J. Ch. 69 ; Synge e. Synge. 11894] 1 

Q. B. 466. Beld. Moorhoiue v. C^vln (1851). 15 Bear. 


341 ; Bold v. Hutohinson (1855), 20 Beav. 250 ; Cooper 
V. Wormald (1869). 27 Beav. 266 ; Loxley v. Heath 
(I860). 27 Beav. 623 ; Loflus v. Maw (1862), 3 QilT. 692 ; 
Sands v. Soden (1862), 31 L. J. Ch. 870 ; Traill e. Baring 
(1864), 3 Now Rep. 362 ; Walford v. Gray (1865), 6 New 
Rep. 235 ; Coverdale v. Eastwood (1872), 21 W. R. 216 ; 
Erskine v. Adeane. Bennett's Claim (1873). 42 L. J. Ch. 
849 ; Dashwood v. Jerm 3 'n (1879), 12 Ch. D. 776 ; Maddi- 
son V. Alderson (1883), 8 App. <^. 467 ; Johnstone v. 
Mappln (1891), 60 L. J. Ch. 241 ; Re Fiokus, Farina v. 
Fiokus. [1900] 1 Ch. 331. Mentd. Wood v. Midgley 
(1854), 5 De G. M. & G. 41 ; Barkworth v. Young (1866), 
4 Drew. 1 ; Stronghill v. Gulliver (1866), 27 lTt. O. 8, 
258 : Warden v. Jones (1857), 23 Beav. 487 ; Forshaw v, 
Welsby (I860). 30 Beav. 243 ; Goldioutt v. Townsend 
(1860), 28 Beav. 445 ; Hargreaves v, Pennington (1804), 
U L. J. Ch. 180 ; Re Allen, Hlnoks v. Allen (1880), 49 
L. j. Ch. 553 ; Re Badoook, Kingdon v. Tagert (1880). 
17 Ch. D. 361 ; McManus v. Cooke (1887), 35 Ch. D. 
681 ; Sharman v. Sharman (1892), 67 L. T. 834 ; Re 
Holland, Gregg v. Holland, [1902] 2 Ch. 360 ; Re Broad- 
wood, Edwards V. Broadwood (1912). 56 Sol. Jo. 703 
Re A Bankruptcy Notice, [1024 ] 2 Ch. 76. 

497. .] — Liability of a party to make good 

the result of his misrepresentations. 

Undoubtedly there is an equity that wliero one 
party has led another into a loss by his misrepre- 
sentations, he should make good his own asser- 
tions (Romilly, M.R.). — Overbury v. Teale 
(1862), 20 L. T. O. S. 107 ; 1 W. R. 27. 

498. .] — JoBDEN V. Money, No. 11, ante. 

499 . ,j — Testator gave a legacy to A., & 

appointed B. his exor. On the occasion of A.’s 
marriage, B. assured A. & the father of the lady 
that the legacy would be eventually paid. On 
the faith of this representation A. covenanted 
with the trustees of the settlement for the payment 
of the greater part of the legacy by instalments, 
& an equal sum was brought into the settlement 
as the lady’s portion. Testator’s estate proved 
deficient, & the legacy was never paid. In a suit 
for the administration of B.’s estate : — Held : B. 
was bound to make good his representations, & 

A. was entitled to stand as a creditor against 

B. ’s estate for the whole amount of the legacy. 
— Hutton v. Rosseter (1856), 3 Eq. Rep. 689 ; 
25 L. T. O. S. (51 ; 3 W. R. 387, C. A. 

500. .] — Denton v. Great Northern 

Ry. Go., No. 179, ante. 

601. .] — Where a verbal representation of 

an intended absolute gift of propeity is made, 
in order to influence the conduct of another, & 
is acted on by that person, although it is of the 
essence of the representation that the gift be 
made by a revocable instrument, the gift is 
rendered irrevocable. — Loffus v. Maw (1862), 3 
Giff. 692 ; 32 L. J. Ch. 49 ; 0 L. T. 346 ; 8 Jur. 
N. S. 607 ; 10 W. R. 613 ; 66 E. R. 644. 
Annotations: — APld. Coles v. Pllkington (1874). L. R. 19 
Eq. 174. Reid. Traill v. Baring (1864), 3 New Rep. 362 ; 
M'Askie V. M'Cay (1868), 16 W. 11. 1187 ; Madoison v. 
Alderson (1883), 8 App. Cas. 467. 

502. .] — Circumstances under which, after 

a contract to grant a lease, actually executed, 
the ct. held a contracting party liable to nmke 
good represtiuiations, a promise to allow a right 
of way, on the faith of which the contract was 
entered into. — Dendy v. Cary (1863), 9 Jur. N. H. 
845. 

608. .] — Pltf., on the faith of the regula- 
tions of the Colonial Office, spent money in a 
colony, so as to entitle himself to large grants of 
land. On demurrer to a bill filed by leave of the 
Lord Chancellor, upon a petition of right against 
the A.-G. : — Held : the Crown had entered into 
a contract with pltf. to grant the land, the ct. 
was empowered to make a declaration of pltf.’s 
right to specific performance, though it could not 
proceed to a mandatory decree. — Lautour v. 
A.-G. (1864), 5 New Rep. 102; 11 L. T. 663; 
sttb nom. Latour v, A.-G., 11 Jur. N. S. 7 ; on 
appeal (1865), 5 New Hep. 231, L. JJ. 
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Sect. 3. — Innocent misrepreeentcUion : Svih-aeci. 3, 
B,; wib-sed, 4. Sect. 4. Part VIII. Sect. 1 : 
Sib^sect. 1.] 

504 . .] — Where testator, who had adopted 

his nephew, contracted for the purchase of a ware- 
house for him, paid part of the purchase-money, 
caused his nephew’s name to be inserted in the 
agreement, Sc induced him to sign the agreement, 
on the faith of his representation that the purchase 
was for his nephew’s benefit, & afterwards died 
leaving the balance of the purchase-money un- 
paid, the ct. directed it to be paid out of the 
assets. — Skidmore v. Bradford (1869), L. K. 8 
Eq. 134 ; 21 L. T. 291 ; 17 W. U. 1056. 

AnTiotaiion : — Mentd. Kosher v. WlllianiK (1875), L. K. 20 
Eq. 210. 

505. ,]— Thomson v. Simpson (1870), 5 

Ch. App. 669 ; 18 W. R. 1090, L. 0. & L. JJ. 
Annotation : — Consd. Citizen s’ Bank of Louisiana v. First 

National Bank of Now Orleans (1873), L. R. fl H. L. 
352. 

506. .J S., a cotton broker of New 

Orleans, was in tlie habit of sending cotton over 
to England, Sc pltf. was in the habit of accepting 
his bills in consideration of the assignment to him 
of bills of lading of the cotton. In 1870, in the 
course of this business, a bank, to whom two bills 
of 8. on pltf. were endorsed, S(mt them for pltf.’s 
acceptance, & with the bills they sent a memo- 
randum, “ The bank holds bills of lading for 604 
bales of cotton.” Pltf. thereupon accepted the 
bills, & retiring them before they became due, 
received the bills ot lading, &; went to the captain 
of the ship on his arrival & jiresented the bills of 
lading, which turned out to bo forgeries : — Held : 
notwithstanding the representation contained in 
the memorancluin sent by the bank, pltf. could 
not call on the bank to repay him the value of the 
bills. — Leather v. Simpson (1871), L. K. 11 Eq. 
398 ; 40 L. J. Ch. 177 ; 24 L. T. 286 ; 19 W. li. 
431 ; 1 Asp. M. L. C. 5. 

Annotation .—Mentd. Guarunty Trust Co. of Now York r. 
Hanrmy, 11018] 2 Jv. B. 023. 

507. .] — CiTizTSNS’ Bank op Louisiana r . 

First National Bank of New Orleans, No. 12, 
ante. 

508. .1 Coles v. Pilkjngton (1874), 

L. R. 19 Eq. 174 ; 44 L. J, Ch. 381 ; 31 L. T. 
423; 23 W. K. 41. 

Annotation : -Refd. Aldrrson r. Muddltnoii (1880), 5 Kx. D. 
293. 

509. .] Intestate induced a woman to 

serve him as his housekeeper without wages for 
many years & to give up otlier prospects of estab- 
lishment in life by a verbal promise to make a 
will leaving her a life estate in land, & afterwards 
signed a *will, not duly attested, by which he left 
her the life estate ; — Held : there was no contract, 
& even if there had been & although the woman 
had wholly performed her part by serving till 
intestate’s death without wages, yet her service 
was not unequivocally & in its own nature refer- 
able to any contract, & was not such a part per- 
formance as to take the case out of the operation 
of Stat. Frauds, s. 4 ; & she could not maintain 
an action against the heir for a declaration that 
she was entitled to a life estate in the land. — 
Maddibon V . Aldkrson (1883), 8 App. Cas. 467 ; 
52 L. J. Q. B. 737 ; 49 L. T. 303 ; 47 J. P. 821 ; 
81 W. R. 820, IT. L. ; affg. S. C. atth nom. Alderson 
V. Maddibon (1881), 7 Q. B. D. 174, C. A. 
Annotations : — Reid. Gillman, Spencer v. Carbutt (1889), 

61 L. T. 281 ; Blackburn v. Blackburn (1891), 3C Sol. Jo* 


27 : Licenses Insoe. Corpn. Sc Guarantee Fund v. Lawson 

a , 12 T. L. R. 601 ; Re Fickus, Farina i?. Fickus, 
1 Ch. 331. Mentd. Humphreys v. Green (1882), 
10 Q. B. D. 148 ; A.-G. v. Hubbuck (1884). 13 Q. B. I). 
275 ; Re Beetham, Ex p. Broderick (1886), 18 Q. B. D. 
380 ; Miles v. New Zoal^d Alford Estate Co. (1886), 32 
Ch. D. 266 ; McManus v. Cooke (1887), 35 Ch. D. 681 ; 
Lucas V. Dixon (1889), 22 Q. B. D. 357 ; Davis v. Leicester 
Corpn., [1894] 2 Ch. 208 ; Hodson v. Heuland, [1896] 2 
Ch. 428 ; Coleman v. North (1898), 47 W. R. 67 ; Isaacs 
V. Evans (1899). 16 T. L. R. 113 ; Miller Sc Aldsworth v. 
Sharp, [1899] 1 Ch. 622 ; Thursby v. Eccles (1900), 70 
L. J. Q. B. 91 ; Re Holland, Gregg v. Holland, [1902] 2 
Ch. 360 ; Chapronlere v. Lambert, [1917] 2 Ch. 356 ; 
Banbury v. Bank of Montreal, [1918] A. (j. 026 ; Morris 
V. Baron. [19181 A. C. 1 ; Re A Bankruptcy Notice, [1924] 
2 Ch. 76 ; Rawlinson v. Amos, [1925] Ch. 96. 

510. .] — A mere representation that the 

writer intends to do something in the future is 
not, though the person to whom it is made relies 
upon it, sufficient to entitle that person to obtain 
specific performance or damages. There must be 
a contract in order to entitle the party to obtain 
relief. This seems to me to result from the judg- 
ments of the House of Lords in Hammersley v. de 
Biel (Baron)^ No. 496, ante, Jorden v. Money, No. 1 1 , 
ante, Maddison v. Alderson, No. 609, ante (Oozens- 
Hardy, j.). — Re Fickus, Farina v. P'ickus, 
flQOO] 1 Ch. 331 ; 69 L. J. Ch. 161 ; 81 L. T. 
749 ; 48 W. R. 250 ; 44 Sol. Jo. 157. 

Personal representative.] — See Executors, 

Vol. XXIV., pp. 651-658, Nos. 6774-0848. 

Representation inducing marriage.] — See Set- 
tlements. 

He who comes with equity must come with clean 
hands.]— .Vcc Equity, Vol. XX., pp. 248-251, 
Nos. 128-153. 

Estoppel by representation.] - SVe Sub-sect. 4, 
post. 

See, also. Contract, Vol. XII., pp. 53-55, Nos, 
299-307, Specific Performance. 


Sub -SECT. 4. — Estoppel. 

See Estoppel, Vol. XXL, pp. 283-286, Noe. 
093-1009. 


Sect. 4,— COSTS. 

See , generally , Practicp:. 

511. Failure to prove charge of fraud.]— It is a 
general rule that where deft, has set up charges 
of fraud against pltf., which have failed, he will 
be decreed to pay the costs of those charges at 
the hearing. — Warrin v. Thomas (1854), 23 L. i\ 
O. S. 185 ; 2 W. R. 442. 

512. .] — Charges of fraud contained in a 

bill & not proved are no bar to relief upon the case 
stated & proved, but only affect the question of 
costs. — Baker v. BitADLEY (1855), 7 De G. M. & 
G. 697 ; 25 L. J. Cli. 7 ; 20 L. T. O. S. 160 ; 2 
Jur. N. S. 98 ; 4 W. R. 78 ; 44 E. R. 233, L. JJ. 
Annotations: — Mentd. Wright v. Vanderplank (1856), 8 

De G. M. Sc G. 133 ; Joniier v. Jeuuor (i860), 2 Do G. F. 

Sc J. 359 ; Berdoo v. Dawson (1865), 34 Boav. 603 ; 

Chambers r. Crabbe (1865), 11 Jur. N. S. 277 ; Turner v. 

C-olllns (1871), 7 Ch. App. 334, n. ; Lovell v. Wallis (1884), 

50 L. T. 681 ; Re Smith. Chapman v. Wood (1884), 51 

L. T. 601 ; Barron v. Willis, [1899] 2 Ch. 578 ; De Witte 

%\ Addison (1899), 80 L. T. 207 ; London Sc Westminster 

Loan & Discount Co. v. Bllton (1911), 27 T. L. R. 184. 

518. .] — Inasmuch as he [pltf.] had 

brought forward charges of fraud, which he had 
failed to prove, the bill must be dismissed with 
costs. — Robson v. Devon (Earl) (1857), 29 L. T. 
O. S. 300 ; 3 Jur. N. S. 676 ; 6 W. R. 724 ; affd.. 


PART VII. SECT. 4. 

511 i. Failure to prove charge of fraud.] — Bbere r. Northjcrn Bank (N. W. P.) (1908), 6 W. L. R. 642 ; 1 Alta. L. R. 
228. — CAN. 
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30 L. T. O. S. 226 ; 4 Jur. N. S. 245 ; 6 W. R. 203, 
Jj. C. & L* JJ* 

AnnotatUm ;—Reld. Towle V. National Guardian Insoe. 

Soc. (1861). 7 Jur. N. S. 618. 

514. .] — Deft., who by his answer had 

raised charges of forgery & fraud against pltf., 
which were negatived by the verdict of a jury, 
was ordered to pay the costs of pltf., although the 
latter had persisted until his examination in ct. 
upon the trial, in false statements, so as to give 
deft, reasonable grounds for suspicion, & for 
trying the question. — Theyer v. Tombs (1864), 
12 W. R. 612. 

515. .] — Deft, whom the ct. held, on the 

ohief point in issue, to have been guilty of a 
fraudulent misrepresentation, was, though success- 
ful on another point, ordered to pay the whole 
costs. — Wheeler & Wilson Manufacturing Co. 
V. Shakespeab (1869), 39 L. J. Ch. 36. 

Annotations: — ^Mentd. Singer Manufacturing Co. v. Loog 

(1882), 62 L. J. Cli. 481 ; Barlow & JonoR r. Johnson 

(18‘J0), 7 R. P. C. .'195 ; Armstrong Ollor Co. r. Patent 

Axlebox & Foundry Co. (1910), 27 R. P. C. 362. 

516. Whether costs taxed on higher scale.] — 
An allegation by pltf. in an action for recovery 
of land, of fraud on the part of deft., is not of itself 
sufiicient to take the case out of Additional Rules, 
Aug. 1875, Ord. 6, r. 1, so as to entitle pltf.’s solr. 
to costs on the higher scale, even where the action 
is brought in the Ch. Div . — He Terrell (1882), 
22 Ch. D. 473 ; 47 L. T. 588; 31 W. R. 208, 
C. A. 

517. .] — An action to recover damages, 

more than £3,000, for an alleged fraudulent mis- 
r(?presentation upon the sale of a public-house 
was tried with a special jury, tlie trial lasting 
five days. The misrepresentation relied upon 
was i/hat the “ legitimate takings ” of the house 
were represented by the vendor to £500 per week. 


Part VIII. — Action for 

Sect. 1.— IN GENERAL. 

Sub-sect. 1. — Concurrent Jurisdiction at 
Law AND IN Equity. 

519. Jurisdiction in equity — Same principles as 
at common law.] — All frauds cognisable in equity 
as well as at law. — C olt v. Woollaston (1723), 2 
P. Wms. 154 ; 24 E. R. 679. 

Annotations : — Folld. Groon r. Barrett (1826), 1 Sim. 4.6. 
Consd. Blaln v. Agar (1828), 2 Him. 289: ThompRoii v. 
Barclay (1831), 9 L. J. O. S. Ch. 215. Apprvd. Blair r. 
Bromley (1847), 2 Ph. 354. Consd. Ramsnlro v. Bolton 
n869), L. n. 8 Eq. 294 ; Hill v. Lane (1870), L. R. 11 
Eq. 215. Reid. Crldland v. Do Mauloy (1847), 1 Do O. 

& Sm. 459 ; Stewart v. Austin (1866), L. R. 3 Eq. 299. 

520. — .] — Clifford v. Brooke, No. 

466, ante, 

521. .] — Green v. Barrett (1826), 

1 Sim. 45 ; 5 1,. J. O. S. Ch. 6 ; 57 E. R. 496. 
Annotations: — Confd. Thompson v. Barclay (1831), 9 L. J. 

O. S. Ch. 216. Reid. Hill V. Lane (1870), L. R. 11 Eq. 
215. Mentd. Stewart v. Austin (1866), 15 W. R. 122. 

522. .] — Although pltf. may have a 

right of action at law for the money, he has also 
a concurrent remedy, on the groimd of fraud, in 
equity. — Blaib v. Bromley (1847), 2 Ph. 364 ; 
16 L. J. Ch. 495 ; 11 Jur. 617: 41 B. R. 979, 
L. C. 

Annotations : — Consd. RamshiFo r. Bolton (1869), L. R. 8 
294. Reid. Ingram v. Thorp (1848), 7 Hare. 67 ; Wi 
r. Short (1848), 6 Hare, 366 ; Imperial Oas Light & ( 

Co. V. London Gas Light Co. (1864), 10 Exch. 39 ; ! 
r, Croucher (1860), 8 W. R. 347 ; Gibbs v. Guild (ISo^;, 

9 Q. B.|D. 69 ; Hughes v. Twisden (1886), 56 L. J. Cb. 


whereas the takings-book shown to the purchaser 
was concocted, the takings were not legitimate, 
but were brought about by giving over-measure 
to the customers Sc a quality of liquor superior 
to that which was usual in the trade. About 
thirty witnesses, chiefly customers at the public- 
house before & since the sale, were called. The 
jury found a verdict for deft., & the judge gave 
judgment for him, with costs on the higher scale : 
— Held : there were no special grounds arising 
out of the nature Sc impoitance or the difficulty 
of the case to warrant giving costs on the higher 
scale. — ^Paine v. Chisholm, [1891] 1 Q. B. 531 ; 
60 L. J. Q. B. 413 ; 39 W. R. 353 ; 7 T. L. R. 366, 
C. A. 

Annotations .—Apld. Asaets Development Co. v. Close, 

fl9001 2 Ch. 717. Reid. Rlvington r. Garden, [1901] 1 

Ch. 561. 

518. — ---.] — The fact that the amount at 
stake in an action is large Sc the question of fact 
Sc law difficult is not enough to justify tlie allow- 
ance of costs on the higher scale under R. S. C., 
Ord. 65, r. 9, even when serious allegations of fraud 
are unsuccessfully made, & the hearing of the case 
occupies a lengthy period. 

An action was brought t-o set aside certain agree- 
ments on the ground of duress Sc fraud. The 
amount at stake was large, & although defts. called 
no evidence, the trial lasted nine days, during 
which an enormous mass of documents Sc cor- 
respondence was read Sc some witnesses examined. 
The action was dismissed, but costs on the higher 
scale were refused. — Assets Development Co., 
Ltd. V, Close Brothers Sc Co., [1900] 2 Ch. 717 ; 
60 L. J. Ch. 715 ; 83 L. T. 162 ; 48 W. R. 699 ; 
44 Sol. Jo. 657 ; on appeal (1901), 46 Sol. Jo. 12, 
C. A. 

Annotation: — Retd. Rlvington v. Oardon, flOOl J 1 Ch. 661. 

.]~-See R. S. C., Ord. 65, r. 0. 


Damages for Fraud. 

481; Mooro v, Knight, [18911 1 Ch. 547 ; Thorno r. 
Hoard, (18941 1 Ch. 599. Mentd. Cnornor v. Bromloy 
(1852), 5 Do G. & Sm. 532 ; Bluhop v. JorHoy (1854), 2 
Drew. 143 ; Hunter r. GlbbotiH (1856). 1 H. & N. 469 ; 
Bourdillon v. Rocho (1868), 27 L. J. Ch. 681 ; EhsoII v, 
Hayward (1869), 24 J. P. 819 ; TCogor r. BarnoH & Brldger 
(1862), 7 L. T. 408 ; Re Cameron 'h Coalltronk, eU;. Co., 
Rx n. Hunt U86.3). 2 Now Hop. 60; Atlianoo Bank v. 
Tucker (1867). 17 1^. T. 13; Sawyer v. Goodwin (1867), 
36 L. J. C!h. 678 ; Ht. Aubyn r. .Smart (1868), 3 Ch. App. 
646 ; Plumor r. Grtigory U874), Ij. R. 18 Eq. 621 ; Keel. 
Comre. for England v. N. E. Hy. (1877), 4 Ch. D. 84. ; 
Phosphttt4j Sewage Co. v. Hartmont (1877), 5 Ch. D. 
394 ; Biggs v, Breo (1881), 61 L. J. Ch. 64 ; Re Mutual 
Aid Permanent Benefit Bldg. Hoc., Kx p. James (1883), 
49 L. T. 630 ; Botjomanri r. Betjoinaim (189.6), 73 L. T. 
2; Mara v. Browne, [1895] 2 Ch. 69; Whltwarn r. 
Watkln (1898), 78 L. T. 188; Re Fonntuino, Fountalne 
V. Amherst (1909), 78 L. J. Ch. 648. 

523. — .1 -Pltf. at the request of deft. 

advanced on a bill of exchange a moiety of £500 
upon a statement by deft, that he would advance 
the other half, Sc that the drawer Sc lUiceptor were 
men of property, Sc well aVjle 1o meet their engage- 
ments. The bill of exchange was dishonoured. 
Pltf. alleged that deft, had induced him by mis- 
representations w'hich he knew to be false as to 
the position Sc solvency of the drawer Sc acceptor, 
to advance the money. Sc further, that no money 
j ever was, in fact, advanced by deft. ; but that, 
knowing the bill to be worthless, it was a scheme 
on his part to obtain money for his own purposes. 
Pltf. sought repayment personally from deft. : 

in such a case this ct. had concurrent 
1 jurisdiction with the cts. of law. — E amskire v. 
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Sect. 1 . — I n general: Svb^secis* 1 <£? 2, B, C.] 

Bolton (1809), L. B. 8 Eq. 294 ; 38 L. J. Ch. 
594 ; 21 L. T. 60 ; 17 W. R. 980. 

Aimotaiians : — ^Folld. Fennolly v. Raneoolot (1871), 19 W. R. 
966. Refd. Hill V. Lane (1870). L. R. 11 £q. 215. 

524. ,] — Fennelly V, Ranscelot 

(1871), 19 W. B. 900. 

526. .] — Peek v. Gurney, No. 119, 

ante. 

626. .] — Schroedbr V. Mendl, No. 


172, ante. 

527. 


No. 114, ante. 
528. 


-.] — Arkwright v. Newbold, 
Chadwick, No. 


Smith v 
-.] — Derry v. Peek, No. 185, 


106, ante. 

529. 
ante. 

630. Distinguished from legal jurisdiction.] 

— Distinction between legal & equitable jurisdic- 
tion upon fraud ; which at law must be proved, 
not presumed, & the equitable jurisdiction may be 
exercised upon an instrument unduly obtained, 
where a ct. of law could not enter into the ques- 
tion. — Fullagar V. Clark (1812), 18 Ves. 481 ; 
[), L. C. 

AnnrdcUvmH : — Mentd. Rlderway v. Roberts (1844), 4 Hare, 
106 ; Lancasliire v. Laucashlre (1846), 9 Beav. 259. 


SuB-RECT. 2 . — Essentials op Action. 

A. Fraud. 

Sec, aho, Part IV., ante. 

531. General rule — Proof of fraud necessary.] — 

The purchaser of an estate cannot recover back 
his purchase-money on the ground of a conceal- 
ment of a defect in the title by the vendor, without 
proving that such concealment was fraudulent ; 
& the question of fraud is properly one for the 
jury. 

A fraudulent concealment is as bad as a wilful 
misrepresentation, A fraudulent concealment by 
the seller of a fact which he ought to , communicate, 
will undoubtedly vitiate the sale ; but in order 
to have that (*ffect the concealment must be 
fraudulent (Bailey, J.). 

The ficienieTt or fraud, is the gist of the action 
wdiere there is not a warranty ; where there is a 
warranty, the party takes upon himself the know- 
ledge of the title of the article & of his qualities 
(LiTTLEDAiiE, J.). — Early V. Garret (1829), 9 
B. & C. 928 ; 4 Man. & By. K. B. 687 ; 8 L. J. 
O. S. K. B. 70 ; 109 E. R.. 346. 

Annotations Reid. Gibsoa v, D’Bste (1843), 2 Y. & C. 

Ch. Cas. 642 ; Morley r. Atteuborougrh (1849), 3 Exch. 

500 ,* Elohholz v, Bannister (1864), 17 C. B. N. S. 708. 

582. .] — A declaration being founded 

upon deceit, in the absence of fraud, the action 
cannot be sustained. — Thom v. Bigland (1853), 
8 Exch. 726 ; 1 0. L. B. 38 ; 22 L. J. Ex. 243 ; 
21 L. T. O. S. 02 ; 1 W. B. 290 ; 155 E. B. 1644. 
Annotations Consd. C^onnocticut Piro Idbco. v. Kavauaffh, 

[1892] A. C. 473. Reid. Joliflo v. Baker (1883), 11 Q. BTd. 

265 ; Nocton v. Ashburton, [1914] A. C. 932. Mentd. 

Liverpool Adelphi Loan Assoon. v. Fairhurst (1854). 9 

Exch. 422. 

633 , ,] — Deft, as attorney for P., 

who had obtained judgment against W. F., took 
out a writ of ft. fa. against W. F., which was 
indorsed in the usual form, the indorsement being 
followed by these words : “ deft, is a ” [blank] 

& resides at Bedcar, in your bailiwick.*' Pltf. 


in the present action was sheriff of Yorkshire, & 
he issued a warrant, setting out the indorsement 
of the writ verbatim. officer went wdth the 
warrant to Bedcar, where W. F., the son of the 
W. F. named in the writ, lived. The son informed 
the officer that he was not the person against 
whom the writ was issued, but that his father, 
who lived at Coatham, an adjacent village, pro- 
bably was ; & the father subsequently came & 
admitted the fact. The officer, however, seized 
the goods of W. F., the son, at Bedcar, who after- 
wards recovered damages against pltf., as sheriff, 
for the wrongfid seizure. Pltf. brought this action 
to recover from deft, the amount of the said 
damages &> costs. The first count of the declara- 
tion alleged that deft., by the indorsement, & with 
the intent that pltf. should act upon the state- 
ment, falsely represented to pltf. that the W. F. 
named in the writ resided at Bedcar, whereby pltf. 
was induced to seize : — Held : the action was not 
maintainable, the representation alleged in the 
first count not having been fraudulently made. — 
Childers v. Wooler (1860), 2 E. & E. 287 ; 29 
L. J. Q. B. 129 ; 2 L. T. 49 ; 6 Jur. N. S. 444 ; 
i 8 W. B. 321 ; 121 E. B. 109. 

\ Annotations : — ^Mentd. Smith v. Koal (1882), 9 Q. B. D. 

340 ; Thomas v. Rowlands (1886), 3 T. L. R. 148 ; Morris 

tJ. Salbersr (1889), 22 Q. B. D. 614 ; Sheffleld Corpn. v. 

Barclay, [1903] 2 K. B. 580. 

634. .] — Huntingpord v. Massey, 

No. 317, ante. 

635, .]— Dickson v. Reuter’s Tele- 

gram Co., No. 473, ante. 

636. ,] — Defts., the trustees of 

Lloyd’s Register of Shipping, had, on the request 
of the owner of the barque Midas ^ to have the 
vessel surveyed & reclassed, caused a survey of 
the vessel to be made by one of their surveyors, 
& after such survey the society issued a certificate 
in the usual form, in which they stated that the 
vessel was in a good & efficient state, & that she 
had been classed & entered in the register with 
the character A.l for seven years. The fees for 
this classification were paid by the owner. After 
the date of this classification & certificate pltf. 
bought the Midas from the owner, & he did so 
in reliance upon the statement in the certificate 
as to the condition of the vessel. Defects were 
soon afterwards discovered in the condition of the 
vessel, by reason whereof pltf. suffered damage. 
It was admitted, for the purpose of the case, that 
the survey was negligently made, & that but for 
such negligence the defects in such vessel would 
have been discovered, & pltf. saved from the loss 
which he sustained. In an action by pltf. against 
the trustees of the society to recover damages 
from the loss so sustained : — Held : even assuming 
the negligence of the classification & the false 
character given to the vessel thereby, pltf. was 
not entitled to recover against defts., as his action 
could not be based upon contract, there being no 
privity of contract between pltf. & defts., & it 
could not be based upon misrepresentation, as 
there was no misrepresentation of a fraudulent 
character. — ^Braginoton v. Chapman (1878), 60 
L. J. Q. B. 628, n. ; 65 L. T. 344, n. 

Annotations : — ^Folld. Thiodon v. Tindall & Lloyd's Register 

of British & Foreign Shipping Ck>minittee (1891), 60 

L. J. Q. B. 526. Retd. AustrSian Steam Shipping Co. 

V. Devitt (1917), 33 T. L. R. 178. 

637 , ,] — Iul an action for damages 

for a misrepresentation with reference to the sub- 
ject matter of a contract, in the absence of any 


PART VIII. sect. 1, sub-sect. 2.— A. 

581 i. Oeneral rule — Proof of fraud 
neeeaaarv.] — To obtain an action for 
deoett actual fraud must be proved.— 


Garland v. Thompson (1885), 9 O. R 
376. — CAN. 

531 11. ^.1 — ^Klinoenstei8 

r. Walters (1884), 3 N. Z. L. R. C. A, 


18.— N.Z. 

581 ill. .] — ^MtTRRAT V. 

Bowrinq (1886), 7 Nfld. L. R. 143.— 
NFLD. 
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Part VIII. — ^Action for Damages for Fraud. 


breach of contract or warranty, fraud is an 
essential element of the catise of action. There 
is no such thing as “ legal ** fraud in the absence 
of moral fraud. — ^J oliffe v. Baker n883^ ii 
Q. B. D. 256 ; 48 L. T. 966 ; 47 J. P. 678 ; sub 
nom. JoLLiFFB V, Baker, 52 L. J. Q. B. 609 • 32 
W. B. 69. 

AnnotoH^ Nash v. Wooderson (1884), 62 L T. 

49. Mentd. Palmer v. Johnson (1884), 13 Q. B D 351 • 

Saunders e. Cookrlll (1902). 87 L. T. 30. ' 

538, .]— SCHOLES V, Brook, No. 477, 

ante, 

539, .] — Low V. Bouverie, No. 254, 

ante, 

540, .] — Reid v. Hooley (1897), 13 


-In an action for deceit it is 


T. L. R. 449, C. A. 

54^ T 

• •J — — M.. WVWAVU A.\JM. VlViV/CiU iU 

incumbent on pltf. to prove actual fraud. — 
Tackey V. McBatn, ri912] A. C. 186; 81 L. J. 
P. C. 130 ; 106 L. T. 226, P. C. 

542 . ,] — NocTON V. Ashburton 

(Lord), No. 493, ante. 

Contracts of insurance.] — See Insur- 


ance, Vol. XXIX., pp. 01-63, Nos. 208-218. 

Representations by landlord.]- 


-See 


Landlord & Tenant, Vol. XXXI., pp. 176, 177, 
Nos. 3082-3088. 

Contracts for sale of goods.] — See 

Sale of Goods. 

— Contracts for sale of land.]— Sale 

of Land. 

Representation as to credit of third 
party.]— Sect. 2, post, 

B, Damage, 

543. General rule — Proof of damage necessary.] 
— Pltf, being desirous to dispose of his interest 
in certain buildings, trade, & stock, in which trade 
he was engaged with deft., pending a treaty 
between them for the purchase by deft., the latter 
falsely & deceitfully represented to pltf., that he 
was about to enter into partnership in the same 
ti-ade with other persons whose names he would 
not disclose, & that those persons would not 
consent to his giving pltf. more for his interest 
than a certain sum : whereas in truth neither A. 
A B., with whom ho was then about to enter 
into partnei*ship, nor any other intended partners 
of his, had refused to give more than that sum, 
but had then agreed with deft, that he should 
make the best terms he could with pltf., A would 
have given him a larger sum, & in fact deft, charged 
tliem with a larger price in account for the pur- 
chase of pltf.’s interest : — Held : (1) an action on 
the case did not lie for this false A deceitful re- 
presentation by the bidder of the seller’s pro- 
bability of getting a better pri(;e for his property ; 
for it was either a mere false representation of 
another’s intention, or at most a gratis dictum of 
the bidder, upon a matter which he was not 
under any obligation to the seller to disclose with 
accuracy, A on which it was the folly of the seller 
to rely ; (2) at any rate the coimt was bad, in 
not showing that pltf. had been damaged by such 
false representation ; inasmuch as it was not 
alleged that the other intended partners of deft, 
would have bid at all without him, or that he 
would have joined in giving the additional price. 
—Vernon v. Keys (1810), 12 East, 632; 104 
K. R. 246 ; affd- (1812), 4 Taunt. 488, Ex. Ch. 


544, .] — An untrue claim or pretence 

may give a cause of action, as all false A untrue 
statements may, if all the circumstances should 
concur in respect to it which are necessary to make 
a false representation actionable. A, amongst 
others, if it had been followed by any spemal 
damage (Parke, B.).— Tancred v, Leyland 
(1851), 16 Q. B. 669 ; 20 L. J. Q. B. 316 ; 17 
L. T. O. S. 53 ; 15 J. P. 815 ; 15 Jur. 394 ; 117 
E. R. 1036, Ex, Ch. ; rcijsg, 8. C. sub nom, Leyland 

V. Tancred (1850), 16 Q. B. 664. 

Annotaiiowt : — ^Mentd. Sohi'egror v. Carden (1862). 11 C. B. 

861 ; Perron v. Moumouthshii'o Ky. (1863), 11 C. B. 

865 ; Stevenson v. Newnham (1863), 13 C. B. 286 ; 

Ohurohill v, SigrBrers (1834), 3 E. & B. 929 ; French v, 

PWllIps (1856), 1 H. A N. 664 ; Olynu v. Thomas (1856), 

11 Exch. 870; Plillllps r. French (1856), 5 W. B. 114; 

Fell V. Whittaker (1871), L. 11. 7 Q. B. 120 ; Thwaltos v. 

Wilding (1883), 52 L. .T. Q. B. 734. 

646. .] — A bill drawn on the Royal 

Surrey Gardens co., by a shareholder in that co., 
was accepted. “ W. Ellis, secretary, by order of 
the B. S. G. co.” This acceptance was in fact 
written by ord(U* of certain directors of tliat oo. 
At the time when the bill became due the co. was 
insolvent. In an action by a second indorsee of 
the bill, who did not show that eitln^r he, or the 
first indorsee had given value to the drawer, 
against the directors, who authorised tlie accept- 
ance, alleging in one count that they accepted 
the bill, A in anotlior cliarging them with falsely 
representing that they had authority on behalf 
of the co. to accept it; — Held: (1) defts. were 
not liable as acceptors ; (2) assuming there had 
been a false representation, pltf. not having proved 
that he thereby sustained damage, deft, was 
entitled to a verdict. — E astwood v, Bain (1868), 
3 H. A N. 738 ; 28 L. J. Ex. 74 ; 32 L. T. O. 8. 
109 ; 7 W. R. 90 ; 157 E. R. 065. 

546, ,j — H yde v, Bulmer, No. 582, 

post, 

547 , ,j — In order tliat a representa- 

tion may be actionable', it must not only be untrue 
but cause damage tei the. person who complains 
of it (Stirling, J.).— Ajello v. Worsley, [1898J 
1 Ch. 274 ; 67 L. .T. (’h. 172 ; 77 L. T. 783 ; 46 

W. R. 245 ; 14 T. L. K. 168 ; 42 Sol. Jo. 212. 
Annotations Retd, Hiuihllng r. fimiiagc A BoruMilnk 

(1914), 110 L. T. 530; ,Si»ultUiig v. (Jamaget (1018), 35 

K. 1*. C. 101. 

548 , Immediate damage.]— Barry v. 

Groskey, No. 370, ante. 

Damage must be natural conseqtience of repre- 
sentation.] — See Sub-sect. 5, B., post. 


C, Concurrence of Fraud and Damage, 

549, Fraud A damage must concur.] — Damage 
without fraud gives no cause of action ; but 
where these two do concur A meet together, there 
an action lies (Cooke, J.). — Daily v, Merrell 
(1615), as reported in 3 Bulst. 94 ; 81 E. B. 81. 

Antudaliona :—Kv\d. PohIov r. Froeman (1789), 3 Term 
Kep. 51. Brass «. Maitland (1856), 6 E. A B. 470 ; 

Hmlth V. Chadwick (1884), 9 App. Cos. 187 ; Don-v y. 
Peek (1889), 14 App. Cos. 337 ; Nash v. Calthorpe, 11906J 
2 Ch. 237. 

550 , .] — Pasley V, Freeman, No. 163, 

551, .] __ Haycraft V, Creasy, No. 26, 

ante, 

552, ,] — Barley v, Walpord, No. 18, 

arde. 


part VIII. SECT. 1, SUB-SECT. 2.- 

549 1 . Fraud damoffe mtut cone 
f-/*' action to recover damages 
ir^d^ent misrepresentation l^nc 
® £J?troct, pltf. must prove that 
misrepresentation was fraudulent, t 


the contract actually entered into was 
in fact induced by the misrepresenta- 
tion, A that he suffered actual lose by 
entering into the contract. — Holmbs 
«. Jones (1907). 4 C. L. R, 1692.— 
AUS. 

549 ii. .) — French v. Bread 


1876). 24 Gr. 179.— CAN. 

549 Hi. .1 — Royal Insurance 

lo. V, BYERS (1886), 9 O. R. 120.— CAN. 

5491 V. .) — ^Abdullah Khan u. 

lbdul Rahman Bbo (1896), I. L. R. 
8 All. 322.— IND. 
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Sect. 1 . — In general: Sub-sect. 2, C. ; sub-sects. 3 
4, A. (a) cfc (6), C., D. d? J5?. ; 5, 

568, — A. fraudulent misrepresentation, 

whereby the purchaser is prejudiced, is the founda- 
tion of a special action for deceit (Erle, J.). — 
JOYSON V. Garfit (1846), 8 L. T. O. S, 116. 

564. .] — (1) ^ promoter & managing 

director of the Iberian Silver Lead Ore co. issued 
a prospectus of the co., stating (amongst other 
things) that the promoters did not hesitate to 
guarantee to the oearers & holders of shares in 
the CO. a minimum annual dividend of 33 per cent : 
— Held : he was liable to be sued for fraud, deceit, 
etc., by a person who was induced by the statement 
to become a bearer of shares in the co., the repre- 
sentation being false, to the knowledge of deft., 
& it having caused damage & loss to pltf. 

(2) A representation that a mine will yield so 
much is a representation of its present state 
(Erle, ,T.). — Gerhard v. Bates (18.53), 2 E. & B. 
476 ; 1 C. L. R. 868 ; 22 L. J. Q. B. 364 ; 22 
L. T. O. S. 64 ; 17 Jur. 1097 ; 1 W. R. 383 ; 118 
E. R. 845. 

Annotations : — As to (1) Conid. Olamorfiranshire Iron & Coal 
Co. V. Irvine (1806), 4 F. & F. 947 ; Peck v. Gurney (1873). 
L. R. 6 H. L. 377. Refd. RlchardHon v. Sllvoflter (1873), 
L. R. 9 <J. B. 34. Generally, Reid. Eastwood v. Bain 
(1858), 28 L. J. Ex. 74 ; Dutton r. l^owles (1861), 2 
B. & S. 174. Mentd. Rofirers v. Rajondro Dutt (1860), 13 
Moo. P. C. G. 209 ; Neville v. Kelly (1862), 12 C. B. N. 8. 
740 ; R. V. Most (1881 ), 7 Q. B. D. 244 ; Carllllv. Carbolic 
Smoko Ball Co., (18931 1 Q. B. 256. 

566, ,] — Behn V. Kemble, No. 1 80, ante. 

566, .] — Barry V. Croskey, No. 370. an^c. 

667, — Smith V. Chadwick, No. lOQ.ante. 

668. .] — Derry v. Peek, No. 185, ante. 


Sub-sect. 3. — Onus of Proof, 

559. On plaintiff.] — Glasier v . Rolls, No. 
198, ante, 

660. As to damage.] — The onus of proving 

damage, tliat is, of proving tliat the shares when 
purchased were of less value than the price given, 
IS undoubtedly initially on pltfs. (Vaughan 
Williams, L.J.). — Trechmann v. Calthorpe, 
Db la Cour V. Clinton, Tait v. MacLeay (1904), 
91 L. T. 474 ; 20 T. L. R. 706, C. A. ; on appeal, 
sub nom. Maclkay v. Tait, [1906] A. C. 24, H. L. 
Annotation : — Reid. Slioi)hcard r. Bray, [1906] 2 Ch. 235, 


Sub-sect. 4. — Defences, 

A. Representee" a Knowledge of Truth. 

(a) In General. 

661. Defence to action.] — Vigeus v. Pike, No. 
726, post. 

662. .] — Eaglesfield v. Londonderry 

^i^QUls) (1878), 38 L. T. 303 ; 26 W. R. 640, 

Annotations: — Reid. Phosphate Sewogro Co. r. Hartmont 
(1877)^ Ch. D. 394 ; Cargill v. Bower (1878), 10 Ch. D. 
502. Mentd. Yorkshire Railway Waggon Co. v. Macluro 
& Cornwall Minerals Hallway Co. (1881), 45 L. T. 747 ; 
Dooley v. Lloyds Bank, [1912] A. C. 756. 


663. Representation made to agent — 

Agent aware of truth.] — If a person employs an 
agent to take orders, & a representation is made to 
him of the solvency of a person whom he advises 
his employers to trust for goods, if he at the time 
knew that such a person was not solvent, though he 
did not communicate it to his employers, they 
cannot maintain an action against the person who 
made such false representation. — Cowen v, Simp- 
son (1795), 1 Bsp. 290 ; 170 B. R. 361, N. P. 

.] — See Agency, Vol. I., pp. 610-613, 

Nos. 2395-2415 ; Insurance, Vol. XXIX., pp. 
60, 61, Nos. 199-206. 

Intention to induce without actual inducement,] — 

See Part V., Sect. 1, sub-sect. 2, B., ante. 

Knowledge of representee in proceedings for 
rescission.] — See Part IX., Sect. 3, sub-sect. Impost. 

(6) Representee with Means of Knowledge. 

564. Failure to use means of knowledge — No 
defence to action.] — (1) If by false & fraudulent 
repr(isentations a party is induced to enter into a 
written agreement, & is thereby damnified, he 
may maintain case for the deceit, & give parol 
evidence of the representations, althougli they are 
not noticed in the written contract. 

(2) The jury were directed to consider whether 
the representation was false & fraudulent; & 
they found a verdict for the purchaser : — Held : 
the ct. would not disturb that verdict on the 
suggestion that the purchaser had the means of 
ascertaining whether the representation was true 
or not. — Dobell v. Stevens (1825), 3 B. & C, 623 ; 
5 Dow. & By. K. B. 490 ; 3 L. J. O. S. K. B. 89 ; 
107 E. R. 864. 

Annotations: — As to (1) Apld. Bosant v. RichardH (1830), 
Taml. 509. Apprvd. Afctwood v. Small (1 838), 0 Cl. k. Fin. 
232. Apld. Ingram v. Thorp (1848), 7 Hare, G7. CODSd. 
Price V. Macamoy G852), 2 De G. M. & G. 339. As to (2) 
Consd. Attwood V. Small (1838), 6 Cl. Fin. 232 ; Keynell 
V. Spryo (1862), 1 De G. M. & G. 060. Distd. Robson v. 
Devon (1867), 6 W. R. 724. Consd. Clarke v. Mackintosh, 
Mackintosh v. Clarke (1862), 4 GltT. 134 ; Central Ry. of 
Venezuela v. Kisch (1807), L. R, 2 H. L. 99 ; Mathias v. 
Yetts (1882), 46 L. T. 497. Ocnerallv, Reid. I'anama & 
South Pacific Telegraph Co. v. Indlarubber, Gutta Pcrcha, 
& Telegraph Works Co. (1875), 32 L. T. 238. 

566. .] — If the declaration state that 

deft, falsely represented that in his public-house 
“ his returns had averaged, & then averaged £300 
a month.** This allegation is proved by evidence 
that he said he was “ doing £300 a month in the 
house *’ : the fact, that he named his brewer, & 
kept a pass book of his beer & spirits, & that pltfs. 
neither inquired of the brewer, nor asked for the 
pass book, do not go in bar of the action but are 
fit matter for the consideration of the jury, on the 
question, whether deft, practised a fraud & deceit 
on Tdtf. — B owring i\ Stevens (1826), 2 C. P. 
337, N. P. 

666. .] — Barley v. Walford, No. 

18. ante. 

567, ,] — The mere possession by a 

purchaser of the means of knowledge does not 
prevent the vendor’s liability for a false repre- 
sentation. — F errier V. Peacock (1861), 2 P. F. 
717, N. P. 


PART VIII. SECT. 1. SUB-SECT. 3. 

659 i. On plainiitfA — ^A purchaser 
of a buBlneBB who seeks damages on 
the ground that he was induced to 
purohase by reason of a fraudulent 
representation as to the expense of 
running the business oannot succeed 
unless ne satisfies the onus probandi 
which rests upon him by strictly 
proving the fraud alleged. — K brt v. 
STARIAKD (1914), 29 W. L. R. 759 ; 
94 Man. L. R. 332 : 20 D. L. R. 


16.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 4.— 
A. (b). 

564 i. Failure to use means of know- 
ledge — No defence <o oc<ion.l-^AGKR 
V. Makitoba Windmill & Pump Co. 
(1913). 24 W. L. R. 725 ; 4 W. W. R. 
1078 ; 13 D. L. R, 203 : 6 Sask. L. R. 
102 ; alfd. (1914). 27 W. L. R. 666 ; 
6 W. W. R. 265 ; 7 Sask. L. R. 51 ; 
16 D. L. R. 577.— CAN. 


564 ii. .] — ^Stanley v. 

M'Gauran (1882), 11 L. R. Ir. 314, 
321.— IR. 

664111. .]— The fact that 

pltf. had an opportunity, of which he 
did not avail himself, of ascertaining 
the true state of the facts is no answer 
to a claim for rescission of a contract 
on the ground of misrepresentation. — 
Young v. Butler (1902), 22 N. Z. L. R. 
407.— N.Z. 
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Part VIII. — ^Action for Damages for Fraud. 


568. •] — Where there has been frau- 

dulent misrepresentation or wilful concealment of 
facts, by which a person has been induced to enter 
into a contract, it is no answer to his claim to be 
relieved from it, that he might have known the 
truth by inquiry. — Central Ry. Co. op Vene- 
zuela (Directors, etc.) v. Kisch (1867), L. R. 2 
H. L. 99 ; 36 L. J. Ch. 849 ; 16 L. T. 500 ; 15 
W. R. 821, H. L. ; affg, S. C. svh nom. Kisch v. 
Central Ry. Co. op Venezuela, Ltd. (1865), 3 
De G. J. & Sm. 122, L. JJ. 

AnnoiaJtiona : — Consd. Panama & South Pacific Tolcerraph 
Co. V. India Rubber, Gutta Porcha & ToJegraph works 
Co. (1875), 10 Oh. App. 62(h n. Apld. Mathian e. Yetts 
(1882), 46 L. T. 407. Re!d. Langrham v. East Wheal Rose 
ConsoJidatod Silver-Lead Mining Co. (1868), 37 L. J. Ch. 
253. Mentd. Denton e. MaoN^ (1866), L. R. 2 Eq. 352 ; 
Ross V. Estates Investment Co. (1866), L. R. 3 Eq. 122 ; 
Re Cachar CJo., Lawrence’s Case, lie Russian (Vyksounsky) 
Iron Works Co., Kincaid’s Case (1867), 2 Ch. App. 412 ; 
Henderson v. Lacon (1867), L. R. 5 Eq. 249 ; Kent e. 
Freehold Land Sc Brickmaking Co. (1867), L. R. 4 Eq. 
588 ; Re Madrid Bank, Wilkinson’s Case (1867), 36 
L. J. Ch. 480 ; Oakes e. Turquand & Harding, Peek r. 
Same, Re Overend, Gurney (1867), L. R. 2 H. L. 325 ; 
Re Reese River Silver Mining Co., Smith’s Case (1867), 2 
Ch. App. 604 ; Re Anglo- Dan ubian Steam Navigation 
& Colliery Co., Walker’s Case (1868), L. R. 6 Eq. 30 ; 
Re Canadian Native Oil Co., Fox’s Case (1868), L. R. 5 Eq. 
118 ; Chester r. Spargo (1868), 18 L. T. 314 ; Hodgkinson 
V. Kelly (1868), L. R. 6Eq. 406 ; Re Estates Investment 
Co., Ex p. Pawle (1860), 38 L. J. Ch. 318 ; Re Estates 
Investment Co., Ex p. Ashley, Scholey v. Venezuela 
Central Ry. (1870), 30 L. J. Ch. 354 ; Re Estates Invest- 
ment Co.. McNioll’s Case (1870). L. H. 10 Eq. 503 ; 
Cargill V. Bower (1878), 10 Ch. D. 502 ; Blenkhorn r. 
Penrose (1880), 43 L. T. 668 ; Re Scottish Petroleum Co. 
(1883), 23 Ch. D. 413 ; Bellairs v. Tucker (1884), 1.3 
y. B. D. 502 ; Newlands v. National Employers’ Accident 
Assocn. (1885), 54 L. J. Q. B. 428 ; Symonds v. City Bank 
(1886), 34 W. R. 364 ; Scott v. Snyder Dynamite Pro- 
jectile Co. (1802), 67 L. T. 104 ; Aaron’s Reefs v. Twiss, 
(1806), A. O. 273 ; Byrne v. Millom & Askam Ha 3 matite 
Iron Co. (1001), 46 Sol. Jo. 85. 

As to equitable doctrine of notice generally, see 
Equity, Vol. XX., pp. 310 et seq. 


B, Agreement to waive Inquiry » 

569. Clause disclaiming responsibility for in- 
accuracy of representations — No defence if repre- 
sentation fraudulent.] — Pearson (8.) & 8on, Ltd. 
V, Dublin Corpn., No. 83, ante. 

Waiver of defence of fraud.] — See Contract, 
Vol. XII., p. 254, No. 2078. 

Waiver clause in prospectus.] — See Companies, 
Vol. IX., pp. Ill, 112, Nos. 526-529. 

Sale of goods.] — See Sale of Goods. 

Sale of land.] — See Sale of Land. 


C. Representations as to Credit. 

Necessity for writing.] — See Guarantee, Vol. 
XXVI., pp. 31-33, Nos. 186-203. 

See, also. Sect. 2, post. 


D. Misrepresentation by Agent for Own Benefit. 

See, Agency, Vol. I., pp. 588, 591, 592, 595, 596, 
Nos. 2246, 2267, 2268, 2284, 2288. 


E. Res judicata. 

See, generally, Estoppel, Vol. XXI., pp. 159 
et seq. 

Two causes of action — Judgment for rescission 
against co-defendant — No defence to action for 
damages.] — See Estoppel, Vol. XXI., p. 222, 
No. 568. 


Sub-sect. 5. — Damages Recoverable. 

A. In General. 

See, generally. Damages, Vol. XVII., pp. 130 
et seq. 

570. Representation as to credit — Reasonable 
damages.] — Hutchinson v. Bell, No. 610, post. 

571. Where loss doubtful — Nominal damages.] 

— ^Where a tenant from year to year, having no 
authority from his landlord to let in a new tenant, 
falsely represented to pltf. that he had, &; thereby 
induced him to pay £100 for allowing him to enter 
into possession, & also to take the stock at a 
valuation ; but the landlord refusing to accept 
him as tenant, he had to leave after a year’s 
occupation, & it was left doubtful, on the evidence, 
whether, on the whole, pltf, had become a loser 
or gainer ; & deft, haci paid the first half of the 
year’s rent to the landlord ; the jury, in an action 
for the false representation, were directed that 
they were at liberty, finding for pltf. to give a 
sum less than the £100, or even nominal damages. 
— Cracknell V. Davy, Davy v. Cracknbll (1858), 
1 F. & P. 57. 

Action against director of company.] — See Com- 
panies, Vol. IX., pp. no, 486, 486, Nos. 518, 3186. 

Breach of contract to transfer shares.] — See 

Companies, Vol. IX., p. 358, Nos. 2268-2275, 

B. Directness and Remoteness. 

See, generally, Damages, Vol. XVll., pp. 95 
et seq, 

572. Damage must be natural result of repre- 
sentation.] — 111 an action on the case, in the nature 
of deceit, proof of any one of the facts charged 
will be sulliciont to maintain the action, provided 
the injury wiiich is charged api)ears to have 
resulted from that one fact, — B renning v. 
Stevens (1826), 5 L. J. O. S. K. B. 48. 

573 . .] — A tradesman can only recover 

against a piU’son making a false representation of 
the means of one who referred to him, such 
damage as is justly & immediately referable to 
the false representation. — CoiiBEi'T v. BrowN 
(1832), 5 C. be i\ 363, N. F. 

574. .] — Declaration stated that pltf. hod 

bought of C.^ & Son certain goods for a sum men- 
tioned, wiiich deft, had lent pltf. on his personal 
credit, without agreement for any lien on them in 
respect thereof ; which sum pltf. paid to C. & Son, 
who accepted it in payment for the goods ; yet 
that deft. fals<iy wrongfully pretending that ho 
was entitled to such lien, be had a right of pre- 
venting their delivery to pltf. till the said loan 
should be repaid, wrongfully & maliciously & 
without reasonable or probable cause in that 
behalf, but under colour of the said pretended 
lien, ordered C. & Hon not to deliver the said goods 
to pltf., but to keep them till they received further 
orders ; in consequence whereof C. Jc Hon refused 
to deliver them to him. Plea, that pltf. never 
paid C. be Hon : — Held : the action was maintain- 
able, for after putting the averment of payment 
which had been traversed out of consideration, it 
appeared sufficiently that deft, knew that there 
was no agreement for a lien on the goods, ^ & that 
there was no obligation on C. & Hon to deliver the 
goods to pltf. without payment; be that their 
refusal so to deliver the goods to pltf. arose from 
deft.’s statement, be the damage directly resulted 
from that act of his. — Green v. Button (1835), 2 


part VIII. sect. 1, sub-sect. 4.— b. 

569 i. Clause disdaiming rtsponsi' 
vuUy Jor inaccuracy of representations — 


No defence if representation fraudulent,] 
— A. provision in a contract that the 
parUes are to rely solely on their own 
judiffment in entering into it is no 


answer to a charge that the contract 
was induced by fraud. — C ampbell v, 
Hamill. [1926] 4 D. L. R. 658 ; [1925] 
3 VV. W. R. 628.— CAN. 
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Misrepresentation and Fraud, 


Sect, 1 . — In general: Sub-sect, 5, B.,C. Sc D.] 

Cr. M. & B. 707 ; 1 Gale, 349; Tyr. & Gr. 118 ; 
6 L. J. Ex. 81 ; 150 E. B. 299. 

Annotat-Ume ; — Beld. Lumloy v. Gye (1853), 2 E. &; B. 216 : 

Lynch v. Knight (1861), 6 L. T. 291 ; Wren v. Weild 

(1869), L. K. 4 Q. B. 730 ; Miller v, David (1874), 30 L. T. 

58 ; Allen v. Flood, [1898] A. C. 1. 

675. ,] — ^MiLNE V, Marwood, No. 155, ante, 

676. ,1 — A declaration, alleging that pltf., 

deft., & C. "entered into a joint speculation in 
railway shares, C, advancing £6,000, £2,000 on 
his own behalf, £2,000 as a loan to pltf., & £2,000 on 
behalf of deft. ; that C. being desirous of retiring 
from the adventure, deft, offered to take upon 
himself the whole of the adventure & debt, pro- 
vided pltf. would consent to abandon his share 
of it to deft., & C. would accept deft, as his debtor 
in the place of pltf., for £2,000 ; that pltf. did so 
abandon, etc., & deft, agreed to take upon himself, 
etc., &> C., on the faith of such agreement, con- 
sented to accex>t deft, as debtor in place of pltf. ; 
nevertheless deft., knowing that he alone was 
capable of proving pltf. to have assented to the 
arrangement, fraudulently, etc., before the passing 
of Evidence Act, 1851 (c. 99), & in order to induce 
C. to believe that the joint adventure had never 
been put an end to, & to induce C. to sue pltf. for 
£2,009 & to deter pltf. from calling deft, as a 
witness, & to destroy his credit as a witness if he 
were called, wrote & sent to 0. a letter purporting 
to be addressed to pltf., but being in fact directed 
to C. wherein he fraudulently & falsely pretended 
to expostulate with pltf., & asserted that pltf. had 
positively refused to concur in the arrangement ; 
by means whereof C. was induced to & did believe 
that pltf. had never agreed to retire from the 
adventure, that, acting on such belief, C. 
brought an action against pltf. to recover the 
£2,000, which action was referred to an arbitrator, 
upon the terms that neither pltf. nor deft, should 
be examined as witnesses ; & that the arbitrator 
awarded against pltf. for £2,486 which pltf. was 
compelled to pay ; discloses no cause of action, 
the damage alleged not being shown to bo a natural 
result of the wrongful act of deft. Judgment 
affirmed. — Collins v. Cave (1860), 6 H. & N. 131 ; 
30 L. J. Ex. 55 ; 6 Jur. N. S. 1160 ; 8 W. B. 586 ; 
158 E. B. 54, Ex. Ch. 

Amio<o<i(m8 Reid. Fltzjolm r. Muckhider (1801), 7 Jur. 

N. fc>. 1283 ; Spedding t\ Ncvoll (1809), 38 L. J. C. 1*. 133. 

677. — Bichahdson v, Dunn, No. 592, 

post, 

678. ,] — Bakhy V. Croskey, No. 370, ante, 

679. -,] — In an action for fraudulent mis- 

representation pltf. may recover damages for any 
injury which is the direct natural consequence 
of his acting on the faith of deft.’s representations. 
Therefore, where a cattle dealer sold to pltf. a cow, 
& fraudulently represented that it was free from 
infectious disease wlien he knew that it was not, & 
pltf. having placed the cow with five others, they 
caught the disease & died ; pltf. was 

entitled to recover as damages the value of all the 
cows.—Mullett V, Mason (1866), L. B. 1 C. P. 
659 ; Har. & Buth. 779 ; 35 L. J. C. P. 299 ; 14 
L. T. 658 ; 12 Jur. N. S. 547 ; 14 W. B. 898. 


681. .] — Andrews v, Mockford, No. 376, 

ante, 

682. Costs incurred on discovering falsity of 
representation — ^Too remote.] — Costs incurred upon 
the discovery of the falsehood of a representation 
in order to reverse the consequences of the repre- 

I sentation, are too remote an injury to be included 
in a verdict upon an action of fraud. It devolves 
upon pltf. to show actual loss to himself in such an 
action, & without proof of that loss, a verdict 
cannot be entered for nominal damages. — Hyde v, 
Bulmbr (1868), 18 L. T. 293. 

Mental shock resulting from misrepresentation.] 
—See Damages, Vol. XVII., p. 100, No. 160. 

C, Actual Amount of Loss, 

683. General rule.] — One of several partners 
in a banking house, being also a co-trustee with 
other persons, such trustees being entitled to 
certain stock & the dividends thereon, forged a 
power of attorney to transfer the stock, which was 
sold & transferred under such forged power. 
After the transfer he made false entries in the 
partnership books, by which he regularly credited 
the trustees with the supposed dividends upon the 
stock. It did not appear that any account 
recognising such false entries had been delivered 
to the trustees by the partners before their bkpey. 
They, however, paid checks drawn on the credit 
of the dividends supposed to have been received, 
& which checks were duly paid : — Held : as the 
trustees were entitled to recover the dividends at 
the Bank of England, they could not treat the 
amount of those dividends as money had & 
received to their use by defts., the bankers, 
although the bankers might be liable to an action 
on the case for deceit, in which damages might be 
recovered in proportion to the injury arising from 
their untrue representation, that they had received 
the dividends for the use of the trustees. — Hume 
V, Bolland (1832), 1 Cr. & M. 130 ; 2 Tyr. 575 ; 
149 E. B. 343. 

Anmiaiion : — Consd. Coles v. Bank of England (1839), 10 

Ad. & El. 437. 

684. .] — To a declaration for a false 

representation, whereby pltf. was induced to pay 
£2,000 & sustained great loss & became &; was 
adjudicated bkpt. & suffered great personal 
annoyance & was put to great trouble & incon- 
venience & was greatly injured in character & 
credit,” deft, except as to the claim in respect of 
the adjudication in the bkpey., & the remainder 
of the personal damage alleged, pleaded that 
before action, pltf. had been adjudicated bkpt., 
that the loss sustained was a pecuniary loss, & 
that the right to sue for it passed to his assignees : 
—Held : the only damage recoverable was a 
dii'ect pecuniary loss, the right to sue for which 
passed to the assignees, & therefore the plea was a 
good answer to the whole declaration & might have 
been so pleaded. — Hodgson v, Sidney (1860), 
L. B. 1 Exch. 313 ; 4 H. & C. 492 ; 35 L. J. Ex. 
182 ; 14 D. T. 624 ; 30 J. P. 615 ; 12 Jur. N. S. 
694 ; 14 W. B. 923. 

Annotations : — Contd. Morgan v, Sioble (1872), L. U. 7 Q. B. 

611 ; Kellaway v. Bury (1892), 66 L. T. 599. Reid. lioBe 

r. Buckett, [1901] 2 K. B. 449. 


;^Coiud. Smith v. Oroon (1875), 1 o. P. D. 92. 586. .] — A first mtgee., under his power of 

eT 200 some building land. The particulars, 

^ which were prepared by the auctioneers, stated 

D8U. .j Bichardbon V, Silvester, No. that the roa^ on the property were kerbed & 
^54, ante. sewered, but this statement was found to be 
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688 i. Oeneralrule, Syniucat Lyon- 
nais DU Klondykb V. Barivkit (1905), 


36 S. C. ll, 279.— CAN. 

588 ii. «.] — The measure of dam- 

f^ro8 18 the amount which pltf. has 
lost by acting on the representation.-— 


Equitable Life Assurance Society 
OP United States v. Bertie (1890), 
8 N. Z. L. R. 579.— H.Z. 
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incorrect^ A the purchaser claimed & obtained 
compensation. The second mtgee. brought this 
action against the first mtgee. for an account, & 
he claimed that the first mtgee. was liable to be 
charged with the amount actually allowed for 
compensation : — Held : the measure of damage 
was the amount of the actual loss occasioned by 
the mis-statement. — ^T omlin v. Luce (1889), 43 
Ch. D. 191 ; 59 L. J. Oh. 164 ; 62 L. T. 18 ; 54 
J. P. 486 ; 38 W. B. 323 ; 6 T. L. R. 103, C. A. 

586. .] — McConnel V. Wright, No. 396, 

ante. 

587. Including compensation for time lost — 
Not anticipated profit.] — Where a principal em- 
ploys an agent to procure an engagement, & the 
principal is able to show that he was induced to 
take up the engagement by the negligence or 
innocent misrepresentation of the agent, the true 
measure of damage is the principal’s actual loss 
&, not his anticipated profit ; but a sum may be 
awarded for compensation for time lost as part of 
his actual loss. — J ohnston v. Bbaham & Camp- 
bell, Ltd., [1917] 1 K. B. 586 ; 86 L. J. K.- B. 
013 ; 116 L. T. 188 ; 61 Sol. Jo. 233, C. A. 

D. Difference between Actual Value and Price Paid. 

688. General rule.] — The measure of damages 
in this case is the difference between the real value 
of the property & the sum which pltf. was induced 
to give for it (Abbott, C.J.). — Pearson v. 
Wheeler (1825), By. & M. 303, N. P. 

589. ,1 — Pltf. piu'chased an liotel from 

deft, upon certain representations which turned 
out to be false & fraudulent. Upon finding out 
the fraud pltf. did not rescind the contract, but 
kept on the hotel for two years. In an action to 
recover damages for the fraudulent misrepre- 
sentations : — Held : the measure of damages was 
the difference between the price paid by pltf. & 
the real value of the hotel, & special damage 
occurring after the discovery of the fraud, when 
pltf. might have rescinded the contract, could not 
be recovered. — H amer v. James (1880), 2 T. L. B. 
852, C. A. ; siibseqmnt 'proceedings (1887 ), 4 T. L. B. 
24, C. A. 

Annotation: — Refd. l*ook r. Derry (1887), 37 C'li. 1). 541. 

590. ,] — Arnison V. Smith, No. 374, 

ante, 

591. .] — Duncan v. Scaife (1888), 4 

T. L. B. 716. 

592. Additional sum for time lost.] — Pltf. 
being desirous of purchasing a public-house, A. 
introduced him to C. who had one to dispose of, 
& who referred pltf. to her agent B. A. volun- 
teered to see B. on the subject, accordingly went 
to him & afterwards told pltf. that B. represented 
the receipts of the house to average a certain sum 
daily ; upon faith of which statement pltf. bought 
the house for £400. It turned out that the value 
of the business had been grossly exaggerated, & 
pltf. without any notice to A., & without making 
any inquiry, brought an action against 0. charging 
her with a deceitful representation on the sale. 
B. swore at the trial that he never made any such 
representation as A. stated ; & the jury being 
satisfied that A,’s statement was false, returned a 
verdict for deft. 

Pltf. then sued A. for damages he had sustained 


from his false representation, when the jury gave 
him £300, being the difference between the price 
he gave for the business & the sum for which he 
afterwards sold it, £100 for loss of time, & £151 5s. 
the costs of the abortive action against C. : — Held : 
— ^the action was maintainable so far as related to 
the £300 & the £100 ; but the costs of the first 
action were not, under the circumstances, the 
natural & proximate consequence of A.’s mis- 
representation, & therefore were not recoverable. — 
Richardson v. Dunn (1860), 8 C. B. N. S. 655 ; 
30 L. J. C. P. 44 ; 2 L. T. 430 ; 8 W. B. 582 ; 141 


E. B. 1323. 

593. Date of ascertainment of value — Date of 
purchase.] — If a man is induced by misrepi*e8enta- 
tion to buy an article, &; while it is in his possession 
it becomes destroyed or damaged, he can only 
recover the difference between the value repre- 
sented & the real value at the time ho bouglit 
(CociCBURN, C.J.). — Twycross V. Grant (1877), 2 
C. P. D. 469 ; 46 L. J. Q. B. 636 ; 36 L. T. 812 ; 
25 W. B. 701, C. A. ; suhsequent ^proceedings (1878), 
4 C. P. D. 40, C. A. 

AnnotatianH : — Apld. Wadddll i*. Hlockoy (1879). 4 D. D. 
fi78 : Ciipol r. Siiii’n Shi]>M Coin posit ioiiH Co. (1888), .>7 
L. J. Ch. 713. Reid. Arkwrlfflil v. Nowbold (1881), 17 
Ch. D. 301 ; Pook r. Dorry (1887), 37 (*h. I>. 541 ; Shaw 
V. Holland (1000), 8*2 L. T. 782 ; C!alM»oipo v. Tn'ohinanu, 
Macloay v. Tait (1005), 75 L. J. Ch. 00. Mentd* itti 
Caerphilly Colliery Co., Crmonnl’s Case (1877), 37 Jj. T. 
244 : Craig V. I'hilllps (1877), 7 Ch. D. 240 : JOinina Silver 
Miningr Co. v. Lewis (1870), 4 C. D. 30« ; Snlliyaii r. 
Mitoalfe (1880), 5 (\ P. 1). 455 ; Jtr Croat Wlnuil Poluropth 
(to. (1883), 53 L. J. Ch. 42 ; Sainway r. Winch (1803). « 
T. L. 11. 552; Haty v. Keswick (1001), 85 L. T. 18; 
Cackott r. Keswick, 110021 2 Ch. 450 ; Itroonie r. Speak, 
119031 1 Ch. 580 ; Watts r. Hucknall, 11003] 1 (th. 70« ; 
Shophoard v. Broome, llOOlj A. C. 342; St-oveiiH e. 
Huare (1904), 20 T. L. Jl. 407 : Nash v. Calthorpe, 119051 
2 Ch. 237 ; Marsliall r. Morrison, 11JK)7J W. N. 29. 

594, ,] — Pltf., a shareholder, claimed 

damages against defts. for non-disclosure in the 
prospectus of a contract, in breach of Oos. Act, 
1867 (c. 131), s. 38. The co., a copper co., was 
incorporated on May 29, 1899, & was in liquida- 
tion. Deft., K., was chairman of the directors & 
partner in the firm of M., of high reputation in the 
copper trade, & defts., C., another director, & 
W., wore both promoPjrs. In the coursi^ of the 
promotion C. wrote to M. & co., on Mar. 10, 1899, 
that in consideration of their underwriting 10,000 
shares, they were to receive 12,000 vendlors’ shares 
as commission, they wore to be appointed com- 
mercial agents, the office of the co. was to be at 
their address, & K. was to go on the prospectus 
as cluiirman. In fact, 2,000 shares only were 
attributable to commission, the balance being for 
the use of the names of M. & K. This contract 
was not disclosed in the yirospoctus. There was 
no fraudulent intention, but the omission was due 
to a misunderstanding between counsel & the 
solr. as to the nature of the contract : — Held : the 
measure of damages was the difference between 
the amount paid for the shares & their actual 
value the day after allotment. — Oacketi’ v, 
Keswick, [1902] 2 Ch. 456 ; 85 L. T. 14 ; 50 W. ii. 
10 : suit nom. CACKErr v. Keswick, Baty v. 
Keswick, (1901) 17 T. L. B. 064 ; 45 Sol. Jo. 671 ; 
on appeal, [1902] 2 Ch. 469, C. A. 

Annotatume Meoid. WattH v. Bucknall, 11903 J 76® I 

Do La Cour v. Clinton, Trochinaon v. Calthorpe (1904). 90 
L. T. 015 ; Exploring Land 6c Mineralu Co. v. Koloktnann 
(1905), 94 L. T. 234 ; NoHh v. Calthorpe. [1905] 2 Ch. 237. 
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Oeneral rule.] — Jellktt v. 
Philups (1877), 3 V. L. It. (L.) 209.~ 

AU8. 

58S ii. .] — Fawcett v. Johnson 

15 8. R. N. 8. W. 51.— AUS. 

ill. .) — Johnstone r. Ball 

(1894), 10 Man. L. R. 161.— CAN. 


688 Jv. .J — The only daniag^ 

recoverable lu an action of deceit 
based upon false ropresentatloiw 
inducing pitf. to purchase property 
are the dmerenoo between tlie price 
paid for the thing purchawMl & iU 
real value.— Rosen v. Lindsa y (1907). 
7 W. L. It. 115 ; 17 Man. L. It. 251. — 
CAN. 


68Sv. .] — Kelly v. Bradley 

(1910), 33 W. L. It. 747.— CAN. 

688 vi. .] — Haspkr V. Shaueb 

(1922), 65 D. L. It. 610; 15 Saf)k. 
L R. 410 ; [1922] 2 W. W. R. 212.— 
CAN. 


688 vii. .] — 81SSONS V. Hassabd 

(Alta.), [1923] 4 D. L. It. 166 ; [1923] 
3 W. W. It. 105.— CAN. 
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Sect , 1. — In general : Svb ^ aect , D , Sect , 2 . Pari 
IX , Secl . liSvb - decl .\,] 

595 . ,] — In Dec. 1896, a promoting 

CO. in the name of R. agreed to purchase two 
music halls for £24,000, with a view to sell them at 
an enhanced price to a theatre co. which it intended 
to promote for the purpose. On Feb. 1, 1897, B. 
agreed to sell the music halls to C. as trustee for 
the intended theatre co. for £75,000, to be paid 
partly in cash & partly by mtges., debentures, & 
fully paid shares, the vendor undertaking to pay 
all preliminary expenses & to expend some £5,000 
in repairs. Both R. & C. were mere nominees of 
the promoting co. On Feb. 2, the theatre co. was 
incorporated, A on Feb. 4, the directors of the 
theatre co., who were all nominated by the pro- 
moting co., approved the prospectus & adopted 
the purchase by C., which was subsequently 
carried out. The business failed, A the music 
halls were sold by the mtgees. The promoting co. 
was the promoter of the theatre co., & was 
responsible for the prospectus, which concealed the 
fact that the promoting co. was the true owner, & 
further contained fraudulent misrepresentations : 
— Held : the promoting co. was liable in damages 
to the theatre co., the measure of which was the 
diiXerence in value between the consideration paid 
by the theatre co. ^ the actual value at the date of 
the purchase of the properties which it acquired. — 
Me Leeds & Hanley I'heatres of Varieties, 
Ltd., I1902J 2 Ch. 809 ; 72 L. J. Ch. 1 ; 87 L. T. 
488; 51 W. R. 5; 46 Sol. Jo. 648; 10 Mans. 
72, C. A. 

Aimoiaiiona : — Mentd. He. Darby, Ex p. Brougham, (1011) 

i K. B. 05 ; Umuiuni Kloctrlc PalaccH v, Barue^, [101 ij 1 

Ch. o;i2. 

596. Subsequent depreciation not con- 

sidered.] — L. ordered deft, to buy for him rupee 
paper ; deft, sold rupee paper of his own to L., 
whilst he fraudulently led L. to believe that it 
belonged to third persons. The value of rupee 
paper afterwards became considerably less, but 
L. held for many months, what deft, had sold to 
him, &> ultimately resold it at a loss of £43,000 : — 
Held : the measure of damages was not the amount 
of the loss ultimately sustained by L., but the 
dilterence between the price which ho paid for the 
rupee paper & the price which he would have 
received if he had resold it in the market forthwith 
after purchasing it. — Waddeij^ v, Blockey (1879), 
4 Q. B. D. 678 ; 48 L. J. Q. B. 517 ; 41 L. T. 458 , 
27 W. R. 031, C. A. 

Jnnotaiiun : — Meotd. Cuvoudlbh-Briilinck v. I'cim (1S87), 

57 L. T. 773. 

597. .] — Hamer v, James, No. 

589, ante . 

Actions against directors of companies.] — See 

Companies, Vol. IX., pp. 110, 127, 129, Nos. 517, 
518, 659-001, 678. 


Sect. 2. - PARTICULAR INSTANCES. 

Against auctioneers.]— Auction & Auction- 
eers, Vol. III., pp. 48, 44, Nos. 303-312. 

Against banks!] — See Bankers, Vol. HI., pp. 
161, 162, 172, Nos. 239, 240, 295, 296. 

Against building societies.] — See Building 
Societies, Vol. VII., p. 491, Nos. 224, 225. 

Against companies & olRcers of companies.] — 
See Companies. Vol. IX., pp. 62, 122-129, 248, 
484-487, 501, Nos. 178, 626-682, 1553, 3179- 
3196, 3283-8280. 

598. On contract — Representations inducing 
contract.] — Dobell v, Stevens, No. 564, ante. 


599. Commission of criminal offence.] — Bur- 
rows V, Rhodes, No. 455, ante. 

On guarantee in fraud of creditor .] — See 

Guarantee, Vol. XXVI., pp. 98, 99, Nos. 676- 
680. 

Against infants.]— Infants, Vol. XXVIII., 
p. 180, Nos. 396-402. 

On insurance contracts — Recovery of premiums.] 

—See Insurance, Vol. XXIX., pp. 61-63, 370- 
372, Nos. 208-218, 2972-2982, 2986. 

600. Obtaining money by counterfeit letter — 
Right of action of master for fraud on servant.] — 

An action on the case for deceit lies for a master 
against a person for obtaining his money from the 
hands of his servant by means of a counterfeit 
letter, & the contents of the letter need not be 
shown. — Tracy v, Veal (1609), Cro. Jao. 223 ; 
79 E. R. 194 ; sid) nom, Tracy’s Cask, Jenk. 
315. 

Against partners.] — Sec Partnserhip. 

Liability on bill of exchange .] — See Bills 

OP Exchange, Vol. VI., p. 98, Nos. 689, 690. 

601. For personation.] — Thomson v, Gardner 
(1596), Moore, K. B. 638 ; 72 E. R. 743. 
Annotation: — Mentd. Manby r. Scott (1GH2), O. Bridg. 

220 . 

602. On promise — Absence of consideration 
immateriaL] — Smith v, Edmunds (1589), cited 1 
Leon. 186 ; 74 E. R. 171. 

603. Representation as to credit of third party — 
Necessity for proof of fraud.] — Scott v, Lara, No. 
337, ante, 

604. .] — In an action on the case, for 

giving a false character, it is not sufficient to charge 
deft, with knowledge that the party recommended 
was in bad circumstances, that he, deft., had him- 
self arrested him ; & deft, may go into evidence 
to explain the circumstances. —Wood v. Wain 
(1796), 1 Esp. 441 ; Peake, Add. Cas. 79; 170 
E. B. 413, N. P. 


605. 

2(s ante. 

.|- llAYCRAIin’ 

V, Creasy, 

No. 

606. - 

144, antr. 

.] Eyre v. 

Dunsford, 

No. 

607. 

ante. 

.] — Tapp v. 

Lee, No. 

125, 

608. - 

.J- Arbitrator, 

to whom 

an 


action on the case for a fraudulent representation 
of the circumstances of A. was referred, found that 
deft., knowing the object of pltfs.* inquiries, had 
omitted to state the material facts of the existence 
of debts due by A. to him, & of his holding A.’s 
waiTant of attorney, & that therefore he did not 
give a fair representation of what he knew con- 
cerning A.’s credit ; & that deft., although he did 
not mean to hold out any inducement to pltfs. to 
trust A., thereby misled pltfs., & created in them 
a false confidence in the circumstances of A. 
Arbitrator acquitted deft, of all collusion with A., 
A of all fraud at the time of making the repre- 
sentation, but feeling himself compelled by ad- 
judged cases, which he mentioned, to decide that 
the knowledge of the falsehood of the thing 
asserted was in itself fraud & deceit, he awarded in 
favour of pltfs. The ct. set aside the award, on 
the ground that the arbitrator had, on the face of 
it, acquitted the deft, of fraud &> deceit. — Ames v, 
Milward (1818), 8 Taunt. 637 ; 2 Moore, C. P. 
713,; 129E. R. 532. 

609. .] — If a man, by a false representa- 
tion, induces another to supply goods on the credit 
of a third person, & enters into a collateral under- 
taking, not in writing, to pay for them, he is not 
liable as for goods sold, but must be sued in an 
action of deceit. — Thompson v. Bond (1807), 1 
Camp. 4 ; 170 E. R. 856, N. P. 
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610. .] — If A. make an inquiry of B. as to 

the circumstances of C. with respect to opening an 
account with him as a general customer, &; B., 
fraudulently misrepresents them, in consequence 
of which A. sells C. goods from time to time, & is 
afterwards a loser by him, an action lies for the 
deceit, although the buyer pays for the first 
parcels of goods, on the purchase of which the 
reference is made. But deft, is liable only within 
a reasonable time, & to a reasonable amount. If 
one who has sold goods on the representation of 
another concerning the buyer’s circumstances, 
afterwards tells the buyer he will sell him no 
greater amount without further references, &, after 
that entrusts him to a greater amount, the author 
of the misrepresentation is not liable beyond the 
sum due at the date of pltf.’s declaration. — 
Hutchinson v. Beij. (1800), 1 Taunt. 558 ; 127 
E. R. 950. 

Annotation Eeid. Do Graves v. Smith (1810), 2 Cainp. 

533. 

611. .] — If A. inquires generally of B. 

concerning the circumstances of C., A. cannot 
maintain an action against B. for a deceitful 
representation upon this subject if C. pays A. for 
the goods which it was in contemplation to sell 
when the representation was made, although C. 
becomes insolvent & is indebted to A. for other 
goods subsequently sold. Aliter if A. had in- 
quired of B. whether C. was worthy to be trusted 
as a general customer, or if there had been any 
conspiracy between B. & C. to cheat A. by pajdng 
for the first parcel of goods. — De Graves r. Smith 
(1810), 2 Camp. 533 ; 170 E. R. 1242, N. P. 

612. .] — Effect of wilful misrepresentation 

as to credit ; giving a remedy by way of damans 
on the ground of fraud ; but administered with 
great caution . — Ex p. Carr (1814), 3 Ves. &> B. 
108 ; 35 E. R. 420. 

Necessity for writing .] — See Guarantee, 

Vol. XXVI., pp. 31-33, Nos. 186-203. 

Action against bank.] — Sec Bankers, 

Vol III., pp, 163-165, 305, Nos. 250-254, 991. 
992. 

613. On sale of business — Sale must be proved.] 

— In case for a fraudulent representation on the 
sale of a commission business, the declaration 


alleged that pltf. bargained with deft, to buy of 
him his interest in a certain lease, &; a certain lease, 
&, certain fixtures, etc., & the goodwill of a certain 
business, for £700, &; that deft., by then falsely^ 
fraudulently, & deceitfully pi*etending & repre- 
senting to pltf. that the amounts received for 
commission in the course of the business, & the 
net profits of the trade, were of a certain amount, 
then sold to pltf. the lease, fixtures, etc., & the 
goodwill of the business at & for a certain sum, 
& it then went on to allege that the representation 
was false, & a consequent damage to pltf. : — Held : 
under not guilty, pltf. was bound to prove a sale, 
by production of the agreement between the 
parties, which appeared to be in writing, as well 
as a false &> fraudulent representation, & it was not 
enough to i)rove an assignment of the lease, etc. — 
Mummery v. Paul (1845), 1 C. B. 316 ; 4 L. T. 
O. 8. 373 ; 135 E. H. 561. 

On sale of goods.] — See Sale of Goods 
On sale of lmd.]~-Scc Sai.e op Land. 

614. On sale of tithes — Misrepresentation as to 
title.] — An action of deceit will not lie against a 
person for falsely affirming that ho was incumbent 
of sucli a vicarage, & liad a right to the tithes, & 
afterwards selling them, altliough the vendee lost 
the tithes thus purchased by their being taken by 
the lawful incumbent ; for the seller could not 
have them without title, & the buyer is at his peril 
to see it. — Roswel r. Vaughan (1607), Gro. Jac. 
196 ; 79 E. R. 171. 

Annotations : — Distd. Modiua r. Sloughtoii (ISUU). 1 Jid. 
Ilaym. 51)3. Reid. C^roHS v. Gardner (1«88), 1 Show. CH ; 
l*aHley r. Freeman (1789), 3 Term liep. 51. Hentd. Burnby 
V. Bollett(1847), 10 M. & W. 044. 

615. For work & labour — Misrepresentation as 
to amount.] — A. engaged to convey away certain 
rubbish for B. at a specified sum, under a fraudulent 
representation by B. as to the quantity of the 
ruobish which was to bo so convoyed ; — Held : 
in an action for the value of the? work actually 
done A. could recover only uecording to the terms 
of the special contract ; although, when he dis- 
covered the fraud, he might have repudiated the 
contract, & sued B. for deetdt. — Selway v, Fogg 
(1839), 5 M. & W. 83 ; 8 L. J. Ex. 199 ; 151 E. R. 
36. 


Part IX. — Proceedings for Rescission. 


Sect. 1.— NATURE AND CONDmONS OF RIGHT 
TO RESCIND. 

Sub-sect. 1. — In General. 

Remedies for misrepresentation generally.] — 

See Part VII., ante. 

616. Right to rescind — Contract Induced by mis- 
representation.] — There are two sorts of rules 
calculated to defeat fraud, one to protect good & 
innocent people, by rescinding a fraudulent agree- 
ment, into which they are drawn (Lord Mans- 
WEDD). — Clarke v. Johnson & Co. (1773), Lofft, 


756 ; 98 E. R. 903 ; 8ub nom. Clarke v, Shee 
Johnson, 1 Cowp. 197. 

Annotations .’—RM, King v. ^rape (J7W)..,1 » 

AbbottH V. Barry (1820), 2 Brod. & Bing. 360 ; Banque 
Bolgo pour FElrangor Hoc. Anon. v. Hambrouck, Spanogne, 
etc. (1020), 123 L. T. 405. Mentd. Lowndes v. Anderson 
(1810), 13 East, 130 ; Fielding v. Kymer (1821), 2 Brod. 
Bing. 630 ; Sinclair v. Brougham, [1914] A. C. 308. 

617. .] — Oakes v. Turquand & 

Harding, Peek v. Same, lie Ovebend, Gurney & 
Co., No. 130, ante. 

gjg, ,] — The owner of an estate 

agreed to sell it for £250,000, representing it to 


PART DC. SECT. 1, SUB-SECT. 1. 

616 i. Right to rtsdndr— Contract ti 
auced by misrepresenlatUmA — Stai 
Kidney Pad go. e. Greenwood (1884 
5 O. R. 28.— CAN. 

SlSil. .j — H utchinson 

CAlf“^ 1 Man. L. R. 46.- 

•l*iii- , .J — If the repn 

is unUne, k. made reckleesl: 
* ^WM>ut reasonable ground 1< 
belief in its truth, the contract migl 

J. — VOL. XXKV. 


be rescinded. — Watson Manufactur- 
ing Co. f». STOCK (1889), 6 Man. L. R. 
146.— CAN. 

gieiv. .] — An executed 

contract for the sale of an iniereKt In 
land will not be rescinded for more 
ionooeut misrepresentation. — v. 
Pope (1808), 20 8. C. K. 201.— <3AN. 


616 ▼. . 1 - 7 -Misrepresenta- 

tion is no ground for setting aside an 
executed contract unless there is fraud 
or misrepresentation amounting to 


fraud. — ^A brby c. Victoria Printing 
(jo. (1912), 21 O. W. R. 444 ; 3 O. W. N. 
868 ; 2 D. L. R. 208.— OAN. 


616 vi. — .1 — Franz v, Han- 
sen (Alta.), [1017] 3 W. W. R. 77 ; 36 
D. L. R. 340.— CAN. 


616 vli. .] — An innocent 

misrepresentation on a material point, 
inducing the entering into a contract, 
is a ground for rescission of the con- 
tract. — Parke v, Hamman, {1007 J 
T. H. 47.— S.AF. 
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Misrepresentation and Fraud. 


Sect. 1 . — Nature and condUione of rif/M to reaeind: 

Sub-sects, 1 cfc 2, A,^ B, & CQ 
contain 1,630 acres. The purchaser agreed to 
sell it to a co. for £350,000, of which £160,000, was 
paid to him, £76,000 in cash, & bonds for £75,000, 
sc he paid the vendor of the estate £50,000 ^ a 
deposit. It appeared that the estate contained 
less that 1,100 acres, & the co., having at the time 
only £1,536 in hand, complained to the purchaser 
of the deAciencv, & he then wrote to the vendor 
decling to complete. The co. afterwards rescinded 
the contract : — Held : the co. were entitled to 
rescind on the ground of misrepresentation though 
they might have been able to ascertain the extent 
of the estate — ^Aberaman Ironworks v, Wickens 
(1808), 4 Oh. App. 101 ; 20 L. T. 89 ; 17 W. B. 
211, L. 0. 

AMwiaiiiYM : — Refd. Torraiico Bolton (1872), L. U. 14 Eq. 

124. Mentd. Fenwick v. Bulman (1860). L. II. 0 Kq. 

166 ; (loodford v. Bionchoutie & Nailaworth Ity. (1869), 

38 L. .T. Oh. 307 : Mycock v. Beataon (1870), 13 Ch. 1). 

384 ; FJciuinff v. Loo, 11001) 2 Ch. 604. 

619. .] — Creb V. Stone (1007), Times, 

May 10. 

620. Relief granted against one 

partner — Damages already recovered against other.] 

— Rawuns V , Wickham, No. 271, ante . 

021. Misrepresentation made to 

public — Acted on by plaintiff.] — Stewart & Co. v , 
Weber (1903), Times, Dec. 8, C. A. 

622. General statement — Where no 

duty to disclose.] — Where two jiarties are nego- 
tiating at arm’s length, a general communication, 
which is in fact untrue, made where there was 
no duty of disclosure on the party making it, 
is not such a misrexiresentation as to be ground 
for the rescission of a contra(;t. — Kelly v, 
Enderton, [1913] A, 0. 191 ; 82 L. J. P. O. 67 ; 
107L.T.781,P.O. 

Contract to take shares.] — See Com- 
panies, Vol. IX., pp. 117 ct seq , 

Principle applied to gifts.] — See Gifts, 

Vol. XXV., p. 623, No. 103. 

Contracts of insurance.] — See Insur- 
ance, Vol. XXIX., p. 371, Nos. 2977-2982. 

Setting aside — Awards.] — See Arbitration, Vol. 
II., p. 651, Nos. 1828-1836. 

Judgments or orders .] — See 1*ractice. 


Sub-sect. 2.— Proof of Fraud. 

A, Where Relief sought on Ground of Mis- 
Tcprcseniation. 

623. Proof of fraud not necessary.]— Pltf. was 
a single lady, about fifty-three years of age, & the 
heii*osB-at-law of her deceased brother. Deft, 
had been the blather’s agent, & managed his 
property for him till lus death, & for pltf. after- 
wards. Pltf. knew nothing of her brother’s affairs. 
Soon after the brother's death deft, informed pltf. 
that her brother had left some land, to which she 
was entitled as his heiress-at-law, asked her what 
she meant to do with it, adding, that her brother 
often said deft. & his daughter were to have it, 
but he never in any way made it over to them. 
Pltf. then asked deft, what was the value of the 
land, & he answered, “ £100, may bo a trifle more 
or less ” ; & asked her whether she was willing 
that he should purchase it at that price. On her 
saying yes, deft, further added that all his property 
would come to liis daughter, Sc that he should have 


it made over to her. Deft, then asked pltf. 
whether she would like to consult any one on the 
subject. Sc she replied that she did not want that, 
because she had perfect confidence in him. The 
property was really worth about £750 or £800. 
Pltf. executed a conveyance of it to deft.’s daughter 
in fee, for the expressed consideration of £500 ; 
but was paid only £100 on the transaction. 

Deft, explained the amount of the considera- 
tion money by alleging, but not proving, that there 
were moneys due to him from pltf.’s brother, 
which, if taken into account, would have reduced 
the value of her interest in the property to the £100. 

Pltf., on ascertaining the truth, filed a bill to 
set aside the sale on the grounds of, first, inadequate 
consideration ; second, misrepresentation ; third, 
the fiduciary relationship of the parties ; fourth, 
the confidence naturally Sc justly reposed by her 
in deft., Sc her ignorance of the facts, except so far 
as he, Sc he alone, could inform her of them ; Sc 
fifth, undue influence on his part : — Held : the 
transaction was a sale, Sc not a gift ; there was no 
such fiduciary relationship between the parties as 
incapacitated them to bargain for the property ; 
but on the simple ground of the misrepresentation 
made by deft., the sale must be declared void, Sc 
the conveyance set aside. 

Semhle, if the transaction had been a gift, Sc not 
a sale, the result would on that ground have been 
the same. — ^Haygarth v. Wearing (1871), L. B. 
12 Eq. 320 ; 40 L. J. Ch. 577 ; 24 L. T. 826 ; 36 
J. P. 132 ; 20 W. B. 11. 

Annotation : — Retd. Fry v, Latic, Jte Fry, Whltlot v. Bush 

(1888), 40 Oh. D. 312. 

624. .] — There is no general rule that 

actual fraud is necessary to induce a ct. of equity 
to rescind a Contract for sale. The ct. acts on the 
same principle in rescinding contracts for sale as 
in setting aside other contracts Sc dealings which it 
considers unconscientious. — Torrance v, Bolton 
(1872), 8 Oh. App. 118; 42 L. J. Ch. 177; 27 
L. T. 738 ; 37 J. P. 104 ; 21 W. B. 134, L. JJ. 
Annofaliona : — Conid, Blaiborpr v. Koeves. (19061 2 Ch. 176 ; 

Noebon V. Ashburton, 11014] A. C. 932. Retd. Oarlish v. 

Halt, 11906] 1 Oh. 336. 

625. .] — Bbdgrave V. Hurd, No. 417, 

ante, 

626. .] — As to the circumstances in wliicli 

the untrue statement was made, it seems to me to 
be immaterial to consider whether it was untrue to 
the knowledge of deft, or not, as the action is 
brought for rescission, & is not an action of deceit 
(North, J.). — Nash v, Wooderson (1884), 52 
L. T. 49 ; 33 W. B. 301. 

627. .1 — Derry v. Peek, No. 185, arde, 

628. .] — Stewart v. Kennedy (No. 2), 

No. 61, arUc,^ 

629. .] — The House of Lords set aside 

deeds Sc documents by which the entailed estates 
of M. Sc B. were disentailed Sc resettled on the 
ground that the heir in entail had been induced to 
enter into the transactions by representations 
inconsistent with the facts made to him, not 
fraudulently nor with intent to deceive, by his 
father’s leg^ adviser. — ^Menzibs v, Mbnzies (1893), 
9 T. L. R. 347, H. L. 

030, .] — A deed of covenant of 1851, 

relating to a building estate, after forbidding certain 
offensive Sc noisy trades Sc businesses, provided 
that there should not be carried on ’* any trade 
or business or occupation whatsoever whereby 
any injurious offensive or disagreeable noise or 
nuisance shall or may be occasioned caused or 
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made/’ Pltf. entered into a contract for the 
purchase from deft, of a house on this estate for 
the purpose of a boys’ school, on the representation 
of deft.’s a^nt that there was nothing in this deed 
which would prevent him from carrying on such 
a school on this property. On an action for 
rescission of the contract : — Held : the carrying 
on of pltf.’s school in an ordinary & reasonable way 
would be within the wording of the restrictive 
covenant, which could not be limited to trades or 
businesses ejuadem generis ynth those specifically 
mentioned ; & pltf. having been induced by 

a misrepresentation of fact, & not a mere state- 
ment of law, made by deft.’s agent to enter into 
this contract, was entitled in equity to rescission, 
even though the representation had not been made 
fraudulently. — Wauton v. Coppard, [1899] 1 Ch. 
92 ; 68 L. J. Oh. 8 ; 79 L. T. 407 ; 47 W. R. 72 ; 
43 Sol. Jo. 28. 

631. .] — Weiser V. Seqar (No. 2) (1904), 

48 Sol, Jo. 457, 0. A, 

632. .] — Armstrong v, Jackson, No. 045, 

post. 

633. .] — Uarrison v. Knowles & Poster, 

No. 472, ante. 

634. .] — In an action for rescission & 

n^turn of the money paid, pltf. need not prove 
fraud, but will succeed if he establish an innocent 
misrepresentation (Pickford, L.J.). — -Goldrki, 
PoucARD & Son v. Sinclair & Russian Chamber 
OF Commerce in London, [1918] 1 K. 11. 180; 
87 L. J. K. B. 261 ; 118 L. T. 147 ; 34 T. L. R. 
74, 0. A. 

Anmtation : — Mentd. Parr v, Snell, (llLiSJ 1 K. B. 1. 

635. .] — PiRST National Reinsurance 

(•(). V. Greenfield, No. 040, post 

636. .] — (1) In Peb. 1920, applts., who 

had contracted with a firm of shipbuilders for the 
building of a steamer, assigned the contract U> 
resps. on representations, which though false 

were not fraudulent : — Held : resps.’ contract with 
applts. ought to bo rescinded. 

(2) Election to aOirm must, if to bo gathered 
from action, be gathered from unequivocal acts. 
It is not conclusive that the act in itself was trivial, 
but the triviality of the act may easily affect the 
inferences to be drawn from it (Lord Uunedin). — 
Abram S.S. Co. v. Westville Shipping Co., 
[1923] A. C. 773 ; 93 L. J. P. C. 38 ; 130 L. T. 07, 
H.L. 

Ncc, also, Mistake, pp. 122-127, posf. 

B, Where Fraud relied on as Ground for Relief, 

637. Onus of proof on plaintiff.] — The omu/ of 
showing that a compromise has been fraudulently 
obtained by intimidation & false representation, 
is cast upon those who seek to impeach the validity 
of their own deed. — Rajunder Narain Rae v, 
Bijai Govind 8ino (1839), 2 Moo. Ind. App. 181 ; 
18 E. R. 200, P. C. 

AntuttcUiema : — Mentd. Kocrijt Sliiff r. Koolahul Hliiff (1840), 

2 Moo. Ind. App. 331 ; Bliugwandeon Doobey v. Myna 

Haoe (1868), 11 Moo. Ind. App. 487 ; Venkata Narcadin ha 

Appa Row V, Court of Wards, Venkata KanialakHhiui 

<iani V, Oopala Ap]>a Row, Exp. Rajah Gopala Appa Row 

(1886), 11 App. Oa8. 660. 

638. .] — It is the duty of the ct. in suits 

for the cancellation of agreements on the ground 
of fraud, to maintain the principle that no relief 
he given unless a sufficient case of fraud is dis- | 


tincily alleged in the pleadings, & pi*oved as 
alleged. — M artyn v, Westbrook (1802), 7 L. T. 
449, L. C. 

639. Strict proof required.] — Wliere pltf. 

seeks to set aside a transaction on the ground 
of fraud of a particular description, the onus 
proibandi is upon him, he will be bound strictly 
to prove his case as it is laid in his bill. — Mowatt 
V, Blake (1858), 31 L. T. O. 8. 387, H. L. ; revsg. 
8. C. sub nom. Blake v, Mowatt (1850), 21 Beav. 
603. 

Annotation: — Reid. Armstrong v. Jackson, [1017] 2 K. B. 
822. 

640. .] — The salutary rule of this ct. 

is, that whenever a suitor alleges fraud as a ground 
of relief, he must be hold bound to prove it by the 
clearest possible evidence (Stuart, V.-C.). — 
Kisen V, Central Ry. Co. op Venezuela, Ltd. 
(1805), 12 L. T. 295 ; 11 Jur. N. 8. 040 ; on appeal, 
stib nom. Central Ry. Co. of Venezuela 
(Directors, etc.) v. Kiscii (1807), L. R. 2 H. L. 
99, H. L. 

AnnotatuniH CJarglll r. Bower (1878), 10 Ch. D. r>02 ; 

Symonds v. Oily Bank (1880), 31 W. II. 304. Msntd. 
Doiituii V. MacNeil (1860), L. R. 2 Kq. 3r)2 ; Ross r. 
EMtaioH liivoHtincnt Co. (1800), L. R. 3 Kci. 122 ; J{r 
Caohar Co., Lawrence ’h Case, /ic RuHsiau (Vyksouiiuky) 
Iron Works Co., Kiucald’H Case (1807). 2 (3i. Apt). 412 ; 
Honderson r. Lacon (1807), Jj. It. ft Kq. 241); Kent r. 
Freehold Land Brickmaking (k). (1807 ), L. R. 4 Eq. 588 ; 
lie Madrid Bank, Wilkinson^ Caso (1807). 30 L. J. Cli. 
480 ; ( lakes t\ Turquand & Harding, J*eek v. Same, 
J£c Ovortmd, Gurney & Co. (1807), L. U. 2 11. L. 32ft ; Pe 
Rooso River Silver Mining O., SmiUrs Case (1867), 2 
Ch. App. 604 ; lie Anglo -Dan uhlan Steam Navigation & 
Colliery Co., Walker's (Jaso (1868), L. R. 6 Eq. 30 ; lie 
Canadian Native OH (k>., Fox’s Case (1808), L. R. ft Kq. 
118 ; Chester i». Spargo (1808), 18 L. T. 314 ; Hodgklnsoii 
V. Kelly (1808), L. R. 6 Eq. 400 ; Langham r. East Wheal 
Rose ConsolldaUxl Silvor*Load Mining Ck>. (1808), 37 
L. J. Ch. 2ft3 ; lie Estates Inv'estmont Co., Ex p. l»awlo 
(1869), 38 L. J. Cl). 318: He Estates InvcHtmont (k)., 
Ex V, Asliley, Scholey v, Venormela Central Ry, (1870), 
30 L. J. Cli. 354 : He Kstiit.es Investment (^o., McNlell’M 
Ciise (1870). L. R. 10 Kq. ft03 ; Raiiuma South J*aciflo 
Telegraj)!) Co. r. JiKila Rubber. (Ritt ii J'ereha & Telegraph 
Works Co. (187ft), 10 Ch. Api>. 520. n. : Blonkhoru i). 
Penrose (1880). 43 L. T. 008 ; Mathias v. Vetts (1882), 40 
J.. T. 107 : He Seottlsl) Petroleum Co. (1883), 23 Ch. J). 
413 ; BellalrHr. Tucker (1884), 13 Q. B. I). 502 ; Newlands 
V. National Employt'rs’ Aceldont Assoeii. (188ft), 64 
L. .7. if. B. 428 ; Scott V. Snyder Dynamite Projectile Co. 
(1802), 07 L. T. 104 ; Aaron’s Reefs r. Twlss, (1806J A. C. 
273 ; Bvrne r. Mlllon & Askani Hiematite Iron (kj. (1001 ), 
40 Sol. Jo. Hft. 

641. .] — In every cose where pltf. 

comes to ct. to set aside a deed on tiie ground of 
fraud, it is necessary that there should be clear 

unequivocal proof of the facts which are said 
to constitute the fraud, ^ it must bo shown that 
the facts arc such as in the eye of the ct. amount 
to fraud. — Lumley v. Desborough (1870), 22 
L. T. 597. 

Failure to prove fraud — Whether relief available 
on other grounds.] — See Hub-sect. 2, D., post. 


C, Where Contract Completely Executed. 

642. Whether rescission available if fraud not 
proved.] — Jones v. Price, No. 712, post. 

643. .] — A bill was hied by a ceMui que 

trust to set aside a purchase by a trustee of a 
legacy, on the ground that the trustee had 
improperly alleged that the interest was con- 
tingent: — Held: as the allegation of fraud was 
not substantiated, & the parties had dealt with one 
another, on equal terms, the sale ought not to be 


part IX. SECT. 1, SUB-SECT. 2.— B. 

CM i. Onus of proof on plaintiff — 
wnof «roo/ re9ti4red.}^JooMNA Peb- 
JoTRAif Lall Mahto 
(U78), 2 C. L. R. 26.--1ND. 


PART IX. SECT. 1, SUB-SECT. 2.— C. 
•4S1. Whsthsr resdSBion asailabU 


^ fraud rutt prm ' ed .} — Alhekta Nobtii* 
Zest Lumber Co., Ltd. ». Lewis, 
1917] 3 W. W. R. 1007 ; 38 D. L. R. 
28 : 24 B. C. R. 564.— CAN. 


64211. .] — In an action for re- 

solasion of a contract traiufforring tlml)er 
lloenses on the gmund of mlsrepre- 
iientation as to title : — Held : the 


coiitiuct was an executed one Sc fraud 
had not been proved A, therefore, 
pltf. was not entitled to succeed. — 
Fouloer V . Lewis, [1917] 3 W. W. R. 
1015 ; 24 B. C. R. 566.— CAN. 


642111. Frkkab V . Gilders 

921), 64 D. L. 11. 274 ; 50 O. L. R. 
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Miskkpresentation and Fraud. 


SecU 1, — Nature and condilimis of right to rescind: 
Sub-sect. 2, C, & D. ; sub-sect. 3 , . 4.1 

set aside. — L #uff v, Lokd (1865), 11 L. T. 005 ; 
11 Jur. N. S. 50, L. C. 

AnnotatioTM :—Coiu(i. Re BlorH K^itaie, Oray r. Warner 
(1873), L. n. le Kq. 677. Befd. Plowright u. Latiibcrt 
(1885), 62 L. T. 646. Mentd. Lord r. Lord (1867), 2 Cb. 
App. 782. 

644. J — A.-G. V. Ray, No. 23, ante. 

645. .] — (1) It is undoubted law that when 

a vendor has procured the sale of his property by 
misrepresentation the purchaser can set aside the 
contract of i)urchase, prior to completion, even 
though t/he misrepresentation be innocent 
(McCAiiDil!:, J.). 

(2) If the contract has been executed by the 
completion of a conveyance or lease, or the formal 
assignment of a chattel, then rescission cannot be 
obtained on the ground of innocent misrei)resenta- 
iion by the vendor or lessoi*. When tin? contract 
is so completed, fraud iriust be proved bcifore 
rescission can be granted (McjGakdik, J.). 

(3) The right of the imrty defrauded is not 
affected by the mere laps<j of time so long as lie 
remains in ignoran(;e of the fraud (MoCardie, J.). 
— Armsthong V. Jackhon, (1917] 2 K. B. 822 ; 80 
L. J. K. B. 1375 ; 117 L. T. 479 ; 33 T. L. R. 444 ; 
01 Sol. Jo. 031. 

Annotaivm : — UmcralliJt Reid. CollliiB r. Hoi>kliiH, 1102.3] 
2 K. B. 617. 


646. .J --If a shareholder* d(?sir(^s to avoid 

his contract to take shares it is not nticessary that 
ho should prove fraud ; it is enough if he jiroves a 
misrepresentation of fact. If a contracjt has been 
executed property has jiasscjd, then in order 
that the conveyance shall be set aside, fraud 
must be shown (McCardik, J.).— First National 
Reinsurance Oo. v. Greenfield, 11921J 2 K. B. 
200; 90 li. J. K. B. 017 ; 125 L. T. 171 ; 37 
T. L. R. 235. 


AnnotfUion Ilumpbroy A Doninan (lii Liquidation) 

V. Kavutiaffh (lli25), 41 T. L. it. 378. 

Restitutio In Integrum.] — See Hect. 2, sub- 

sect. 1 ; Hect. 3, sub-sect. 0, post. 

647. Application of rule — Executed leases.] — 

An agreement for a lease, duly jrerfected by a deed, 
cannot be set aside for innocent misrepresentation 
(Joyce, J.). — Mil(;h v. Coburn (1910), 27 T. L. R. 
170 ; 55 Hoi, Jo. 170 ; revsd. on othei* grounds, 27 
T. L. It. 372, V. A. 

.] — See, olsOf Landlord A Tenant, 

Vol. XXX., p. 479, Nos. 1408-1410. 

Sale of company shares.] — See Companies, 

Vol. IX., p. 354, No. 2237. 

Sale of land.] — See Hale of Land. 

Conveyances In fraud of charity.] — See 
Charities, Vol. VIII., p. 302, Nos. 1017, 1018. 

As to rescission on ground of mistake.] — Sec 
Mistake, pp. 122-127, po«L 


D. Unproved Allegations of Fraud. 

648. Whether ground for dismissing entire 
action.] — If a bill makes a case of actual fraud, &, 
at the hearing, the fraud is disproved or not 
established, the ct. will not in general allow the 
bill to be used for any secondary or inferior kind 
of relief to which pltf. might otherwise have been 
entitled, but will dismiss it at once. — Glascott v. 
Lang (1847), 2 Ph. 310 ; 10 L. J. Ch. 429 ; 9 
L. T. O. S. 490 ; 11 Jur. 042 ; 41 E. R. 902, L. C. 
Annotations: — Sxpld. Aivlibold v. Charilablu BequeNtfl for 
Ireland ComPH. (1846), 2 H. L. Cas. 44U. Rett. PrlwT 
Berrlnatou (1861), 3 Mac. & O. 486 ; Barimi-d r. Hunter 

(1857), Sw. 

269 ; Sultan (Cargo Ex) (1869), Sw. 604 ; The Bonita 
(1861). 30 L. J. P. M. & A. 146 ; The Olivier (1862). Lush! 
484 ; buranty r. Hart (1863). 2 Moo. P. C. C. N S. 289 ; 
The Hainburx (1864), Brown. & LueU. 263. 


049 , ,] — Where a purchaser seeks to be 

relieved against the purchase on the ground of 
personal fraud by the vendor, & the alleged fraud 
is not proved, he is not entitled to relief on any 
other grounds. — ^Wilde v. Gibson (1843), 1 H. L. 
Cas. 605 ; 12 Jur. 527 ; 9 E. R. 897, H. L. ; 
revsg. S. C. sub nom. Gibson v. D’Este, 2 Y. & 


C. Ch. Cas. 642. 

Annotations: — Conid. Espey v. Lake (1862), 10 Hare, 260 ; 
Iloynell v. Snryo (1862), 1 Do O. M. & G. 660. Rxpld. 
Parr v. Jewell (1855), 1 K. & J. 671. CoDfd. Ilobfion v. 
Devon (1857), 29 L. T. O. S. 300 ; Joliffe v. Baker (1883), 
11 Q. B. D. 265 ; Hoddon v. North Eastern Salt Co., 
11905] 1 Ch. 326 ; Amistronj? v. Jackson, [1917] 2 K. B. 
822. Rett. Price v. Berrlnirton (1861). 3 Mac. & G. 486 ; 
BliHsot V. Daniel (1853), 18 Jur. 122 ; Chadwick v. Chad- 
wick (1854), 23 L. T. O. S. 108 ; Barnard v. Hunter (1866), 
6 W. R. 92 ; Udell v. Atherton (1861), 7 H. & N. 172 ; 
Traill V. Baring (1864), 4 Do G. J. & 8m. 318 ; Boss v. 
Helsham (1866), 4 H. &. C. 642 ; Brett v. Clowser (1880), 
5 C. P. D. 376 ; Brownlie v. Campbell (1880), 6 App. Cas. 
925 ; Lagunas Nitrate Co. «. Lagunas Hyiulicate, [1899] 
2 (hi. 392; Debenham v. Hawbridge, 11901] 2 Ch. 98. 
Mentd. Griggs v. Stajdee (1848), 2 De (1. & 8m. 572 ; 
Marshall v. Hladden (1849), 7 Hare, 428 ; Bcnham v. 
Keane (1861), 5 L. T. 261 ; Carlish v. 8alt, 11906] 1 Ch. 


335. 


650. rl^If a bill alleges fraud, whi(;h is not 

proved, also alleges other matters, wdiich, being 
proved, are grounds for a decree, the proper 
course is to dismiss so much of the bill as is not 
proved, & to give so much relief, under the cir- 
cumstances, as pltf. may be entitled to. — ^Arch- 
BOLD V. Charitable Bequests for Ireland 
COMRS. (1849), 2 II. L. Cas. 440 ; 13 L. T. O. H. 
249 ; 9 E. li. 1169, H. L. 

Annotations: — Apld. Hickson v. Lombard (1866), L. R. 1 
H. L. 324. Consd. Nocton r. Ashburton, [1914] A. C. 
932. Rett. Bromley r. Smith, Boustoad v. Bromley, 
Smith V. Bromley (1859), 26 Beav. 644 : Traill v. Baring 
(1864), 4 De O. J. & 8m. 318. 


651. .] — The ct. will not refuse relief to a 

pltf. merely on the ground that he has superadded 
to the circumstances of the case, which would 
entitle him to relief, allegations of fraud which 
are not established. — Espey v. Lake (1852), 10 
Hare, 200 ; 22 L. J. Ch. 330 ; 20 L. T. O. S. 203 ; 
16 Jur. 1100 ; 1 W. R. 59 ; 08 E. R. 923. 

Annotation : — Consd. Parr v. Jewell (1855), 1 K. & J. 671. 


652. .] — ( 1 ) It is well established, that if, 

after striking out allegations [of fraud] in a plea, 
that which is the material part be left, the plea is 
good, & deft, sustains it by proving that part 
(Parke, B.). 

(2) With respect to the costs which counsel 
stated that pltfs. had been put to in order to repel 
the charge of fraud, I apprehend that would be a 
question for the master, & that he would not allow 
all the expenses as to the fraud, inasmuch as the 
pleas were supported on a different ground 
(Parke, B.). — ^Anderson v. Thornton (1853), 
8 Exch. 425 ; 20 L. T. O. S. 250 ; 155 E. R. 1415. 

Annotations: — As to (1) Apld. Thom r. Bigland (1853), 8 
Exch. 725. Oeneralli/* Mentd. Towle v. National (iuardiau 
Asaoe. 8oc. & Albert Life Aaace. & Guarantee Co. (1861), 
5 L. T. 193. 


653. .] — If a case of fraud is made by a 

bill, & is not established by the evidence, &, another 
case for relief is alleged in the same bill & proved, 
so much only of the bill as relates to the case of 
fraud is dismissed, & relief may be given upon the 
other part of it. — ^P abr v , Jewell (1855), 1 & J. 
671 ; 3 W. R. 667 ; 69 E. R. 029. 

AwwlaHon : — Consd. Parker r. Lewis (1873), 2$ L. T. 91. 

654. .] — If a declaration discloses a state 

of facts upon which an action may be mainained 
although there be neither malice nor fraud, pltf. 
is not bound to prove either, though both be 
alleged, & may recover on the liability which the 
facts disclose though both fraud & malice be dis- 
proved. — SWINFEN V. CUBLUBFORD (LORD) (I860), 
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5 H. & N. 880 ; 29 L. J. Ex. 382 ; 2 L. T. 406 ; 

6 Jur. N. S. 1035 ; 8 W. B. 546 ; 157 E. B. 1437. 


AnnMions : — ^Diftd. Oonneotiout Firo ItiHco. v. Kavana^Thw 
11893] A. C. 473. Coiisd. Nocton v, Ashburton, [1914] 
A. 933 ; Goldrei, Fouoard v, Sinclair &, Russian Chamber 
of Commerce in London, [1918] 1 K. B. 180. Mentd. 
Kennedy v. Broun (1863), 13 C. B. N. S. 677 ; Strauss 
V. Fmncis (1866), L. R. 1 Q. B.379 ; Matthews v, Munster 
(1887), 20 Q. B. D. 141 ; Neale v. Lennox, [1902] 1 K. B. 


838. 

655. .] — If the relief sought by the bill 

is based on fraud, the failure to prove it is fatal ; 
but if by striking out of the bill the charge of fraud 
there is sufficient equity stated & proved, & the 
charge of fraud is only subsidiary, it is a matter 
only affecting costs. — IjONdon Chartered Bank 
OP Australia v. Lempri^e (1873), L. R. 4 P. O. 
572 ; 9 Moo. P. C. C. N. S. 426 ; 42 L. J. P. C. 
49 ; 29 L. T. 186 ; 21 W. R. 513 ; 17 E. R. 574, 


P. C. 

Annofaliotut : — Reid. National Bank of Australasia v. 
United Hand-in-Hand & Band of Hope Co. (1879), 4 

n Cas. 391. Mentd. Adamson v. Hammond (1873), 
. 3 P. & D. 141 ; Outram v, Hyde (187.5). 24 W. R. 
268 ; Walnford r. Heyl (1875), L. R. 20 Kq. 321 ; Mayd 
V. Field (1876), 3 Ch. D. 587 ; He arissell. Hx p. Jones 
0879), 12 Ch. D. 484; Re Harvey’s Estate, Godfrey r. 
Harben (1879), 13 Ch. D. 216 ; Piker. Fitzgribboii. Marlin 
V. Fitzgibbon (1881), 17 Ch. I). 454 ; Paul v. Paul (1882), 
51 L. J. Ch. 839 ; Re Hastiiurs. Hallettr. Hastintrs (1887). 
35 Ch. D. 94 ; Re Roper, Roper v, Doncaster (1888), 39 
(’ll. D. 482 ; Re Wheeler’s Hettlmt. Trusts, Brig:K» r. 
Ryan, [1899] 2 Ch. 717. 


656. .] — A bill to set aside a deed con- 

taining charges of fraud which the ct. deems not 
to be proved will be dismissed as fco those charges, 
but need not be dismissed altogether, if there are 
other charges which the ct. deems to constitute 
what amounts to great irregularity & legal fraud, 
Ac to require the granting of the relief prayed. — 
Hilliard v, Eippe (1874), L. R. 7 H. L. 39, H. L. 


Nooton V, Ashburton, [1914] A. C. 932. Reid. Traill v, 
Baritu; (1864). 4 Do G. J. & 8m. 318. Mentd. Guthrie v, 
Abool MozulTer (1871), 14 Moo. Ind. App. 53 ; Bottyes v. 
Maynard (1883), 49 L. T. ;i89. 

660. .] — A bill impeaching a security upon 

charges of actual fraud which wore not sustained 
dismissed with costs so far as related to the 
charges of fraud, although the security was set 
aside on the ground of undue influence. — Tabor v. 
Cunningham (1875), 24 W. R. 153. 

661. Whether visited with costs.] — Andf.rson 
V. Thornton, No. 652, ante, 

662. .] — The question of costs considered, 

where pltf. fails in establishing a case of fraud 
forming a distinct ground for relief. — Pledge v. 
Buss (1860), John. 663 ; 6 Jur. N. S. 695 ; 70 
E. R. 585. 

Annotatiims : — Mentd. Campbell r. Roth well (1877), 47 
L. J. Q. B. 144 : Davies v. London & I’rovlncial Marine 
liisoe. (1878), 38 L. T. 478 ; Forbes r. Jackson (1882), 
19 Ch. D. C15. 

663. .] — Wliere pltfs., whose remedy was 

by action at law, for goods sold & delivered, filed 
their bill, alleging fraud, &; upon the faith of this 
allegation obtained an injunction to restrain defts. 
from parting with the goods, & the allegation of 
fraud was afterwards (lisproved, the ct. ordered 
pltfs. to pay the whole of the costs of the suit, 
although the injunction was dissolved upon defts. 
paying the price of the goods. — Straker v, 
Ewing (1865), 34 Beav. 147 ; 11 L. T. 588 ; 11 
Jur. N. S. 127 ; 13 W. R. 286 ; 2 Mar. L. C. 156 ; 
55 E. R. 590. 

664. .] — London (Chartered Bank op 

Aitstralia V, I^EMPRifeRE, No, 655, ante. 


Antwtatione : — Seld. National Bank of Australa(>ia r. I’nitecl 
Hand-in-Hand & Band of Hope (’o. (1879), 4 App. (’as. 
391 ; Alexander v. Automatic Telephone (’o., 11900] 2 
Ch. 5G. Mentd. Yoatman v. Yeatman (1877), 7 Ch. 1). 
210 . 

657. .] — In this case it is of the essence of 

pltfs.’ declaration that resp. was guilty of fraud, 
Ac that is not proved. If the allegations of fraud 
A w’ilful misrepresentation were expunged, it is 
exceedingly doubtful whether there would remain 
an intelligible charge of negligence (Lord Watson). 
— Connecticut Fire Insurance Co. v, Kavanagh, 
fl892j A. C. 473 ; 61 L. J. P. C. 50 ; 67 L. T. 508 ; 
57 J. P. 21 ; 8 T. L. R. 752, P. C. 

Annotatuma : — Mentd. Banbury v. Bank of Montreal, [1918] 
A. C. 626 : North Staffordshire Ry. r. Edge, [1920] A. V. 
254 ; Yorkshire Insco. v. Craine, [1922] 2 A. C, 641. 


658. Whether relief granted on other grounds.] 

— Jones v. Price, No. 712, post. 

659. .] — When pleadings in equity are so 

framed as to rest the claim for relief solely on the 
ground of fraud, it is not open to iiltf., if he fails 
in establishing the fraud, to pick out, from the 
allegations in the bill, facts which might, if not 
put forward as proofs of fraud, have warranted 
pltf. in asking, & the ct. in granting, relief. 

It is the duty of the judge to determine whether 
the two are so interwoven with each other, that, 
on the failure of the proof of fraud, it is impossible 
treat the other facts as separate allegations 
justifying a separate mode of dealing with them. — 
Hickson v. Lombard (1866), L. B. 1 H. L. 324. 

Ann^aiUms Conid. Parkerr. M‘Kenna (1874), 44 L. J. Ch. 
425. Apid. McElroy v, Murphy (1874), 22 W. K. 501 ; 
Tabor v, Cuiiniuflrham (1875), 24 W. R. 153. CoDSd. 


SuB-srx’T. 3. — Whether rV)NTRACT Voidable 
or Void. 

A, l7i Gc7icral. 

665. General rule — Contract voidable not void.] 

— Murray v. Mann, No. J77, ante. 

550, J — Stevenson v, Newnham, 

No. 687, post. 

667. .] — (1) I consider that by the 

law of England fraud cuts down everything 
(Pollock, C.B.). 

(2) The rule that applies to a cose simply of 
fraud where there has been a contract imposed upon 
a man by fraud, Ac which ho may adopt or not as 
he pleases, is a very simple rule, & if he adopt it he 
cannot afterwards repuaiate it (Pollock, (J.B.). — 
Rogers v. Hadley (1863), 2 II. & C. 227 ; 32 
L. J. Ex. 241 ; 9 L. T. 292 ; 9 Jur. N. S, 898 ; 1 1 
W. R. 1074 ; 159 E. R. 94. 

AnnoUUiona : — GenrraUi/, Mentd.Bolt^ko w v. Soymour ( 1 864 ), 

17 (J. B. N. S. 106 ; Kuiiipnon v. Boyle (1865), 3 11. 8c C. 

763 ; Clever v. Kirkinan (1875), 33 L. T. 072. 

555, .]— Oakes v. Turc^uand & 

Harding, Peek v. Same, lie Overend, Ourney & 
Co., No. 130, ante. 

559, .1 — ( 1 ) Wo think that a plea 

might bo framed, stating that the goods had 
been sold to Adams, Ac delivered by the London 
Pianoforte co. to the railway co., for the purpose 
of being delivered to pltf. under a contract induced 
by the fraud of Adams, to which pltf, was priory 
(Mel lor, J.). 

(2) The fact that the contract was induced by 
fraud did not render the contract void, or prevent 


**ART DC. SECT. 1, SUB-SECT. 3.— A. 

h. ptneral rule .] — A contract In- 
aiu^ by fraud is not void but 
voluble merely at the option of the 
party affected or prejudiced thereby. — 


Walton v. Simi*son (1884), 0 O. R. 
213.--CAN. 

k. .1 — Fraud does not make 

a transaction void, but only voidable 
at the instance of the person defrauded. 
— RANONATII SAKHABAM V. GOVfND 


Narsinv (1904), I. L. R. 28 Boin. 639. 

—IND. 

l. .1 — Oanbsh e. Vishnu (1907) 

I. L. It. 32 Bom. 37.— IND. 

m. Meade v. Webb (1744), 

1 Bro. Pari. Oas. 308.— IR. 
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8ec^, 1. — Nature and conditions of right to rescind: 

Sub-sect. 3, A., C., D. & E,] 

the property from passing, but merely gave the 
party defrauded a right, on discovering the fraud, 
to elect whether he would continue to treat the 
contract as binding, or would disaffirm the con- 
tract & resume his property. 

(3) We further agree that the contract continues 
valid till the party defrauded has determined his 
election by avoiding it (Mellor, J.). 

(4) If it can be shown that the Dendon Piano- 
forte CO. have at anytime after knowledge of the 
fraud, either by express words or by unequivocal 
acts, affirmed the contract, their election has been 
determined for ever (Mellor, J.). 

(6) We think that so long as he has made no 
election he retains the right to determine it 
either wa^, subject to this, that if in the interval 
whilst he is deliberating, an innocent third party 
has acquired an interest in the property, or if in 
consequence of his delay the position even of the 
wrongdoer is affected, it will preclude him from 
exercising his right to rescind. Lapse of time 
without rescinding will furnish evidence that he 
has determined to affirm the contract (Mellor, J.). 
— Clough v. London A. North Western By. Co. 
(1871), L. K. 7 Exch. 20 ; 41 L. J. Ex. 17 ; 25 
L. T. 708 ; 20 W. R. 180, Ex. Ch. 

j4nnotationH : — ^8 to (2) d'" (H) CODfd. UnltiJd KIhio Macdiincry 
<Jo. of Canada v. Hrunot, I19UHJ A. (’. JJJiO. Ah to (4) 
Apprvd. Abram S.S. Vo. v. WoHtvlllo .Shipping Co., 

A. C. 773. Re!d. Law v. Jjaw, |190r>J 1 Cii. 140. Ah 
to (5) Oonid. KriaiiKor r. Now Hombroro I’lionphat-o Co. 
(187S), 3 App. (^aH. 1218 ; WukolloJd tic lianiuloy Hanking: 
(Jo. i>. Nornianton L. H. (1881), 44 L. T. (J«7. Apld. 
idckHon V. Miinay (1887), 3 T. L. U. 037. Consd. JO: 
Hnydor DynarniLt I’rojootllo (Jo., HkoJton’H CJaHo (1893), 
08 L. T. 219. Apld. Aaron’s Ilocsfs v. Twins, I1890J A. V. 
273. Conid. Oordon v. Street, [1899J 2 Q. H. 041. Reid. 
Alloard v. Skinner (1887), 30 Ch. 1). 146 : AnnstroiiK v. 
•laokson, I1917J 2 K. H. 822. Gmcrallu. Reid. Morrison v. 
Unlvorsal Marino Insiio. (1873), L. K. 8 Excli. 197 ; 11. v. 
Mlddioi'On (1873), L. U. 2 C. Jl. 38 ; .lamos v. Young 
(188<i), 27 (JJi. D. 062. Mentd. Jiankln r. J*ottor (1873), 
Jj. JL 0 if. 1j. 83 ; Scurf v. .lurdinc (1882), 7 App. (’as. 
346 ; lift Hallway Tlino Tables Hiibilsiiing tJo., Kx p. 
Sandys (1889), 42 Ch. 1). 98 ; (.Vniiwall r. llcjison, I190UJ 
2 CJi. 298 : Hostnii Fruit. (Jo. r. Hrltisli 8; Foreign Marine 
Insoc., 119001 A. C. 330; U. v. J'aulson, 119211 1 A. C. 
271 ; Hcnnet.t. v. Whitehead, 11920] 2 K. H. 380. 

670. — .] — Dawes v. Harness, No. 

778, post. 

671. .] - URqUITAUT V. Macpherson, 

No. 747, post, 

672. .] — 0., a solr., frauduhmtly in- 

duced N., tlie trustees of a will, to execute a con- 
veyance of an equity of redemption under the 
trust for sale in the will ; — Held : the deed was not 
void, thougli possibly voidable as between N. & C. 
— IjLoydh Bank, 1/rD. v. Buixock, fl800] 2 Ch. 

102 ; 05 L. J. Ch. 080 ; 74 L. T. 087 ; 44 W. B. 
033; 12T. L. B. 435; 40 Sol. Jo. 545. 

Annotationa Reid. Klngr. Smith, 11900] 2 Ch. 426 ; Capell 

V. Winter. [1907] 2 Ch. 370. Mentd. Hunt v. Luck (1900). 
49 W. 11. 165. 

678. .] — A contract between a 

transferor & transferee of shares whicli lias been 
induced by misrepresentation is not void but void- 
able. — Re Discoverers Finance Corpn., Ltd., 
Lindlar’s Case, [1910] 1 Oh. 207 ; 79 L. J. Ch. 

103 ; 101 L. T. 672 ; 20 T. L. B. 98 ; 17 Mans. 40 ; 
affd., [1910] 1 Ch. 812, C. A. 

674, J — United Shoe Machinery 

Oo. OP Canada v. Brunet, No. 770, post. 
Misrepresentation In company prospectus.] — 
See Companies, Vol. IX., pp. 112 ef seg. 

Contracts for sale of shares.] — See Companies, 
Vol. IX., pp. 354 et seq, 

Rtaudiilent transfers of shares.]— Companies, 
Vol. IX., pp. 886 et seq. 


Contracts for sale of land.] — See Sale of Land. 
Contracts for sale of goods.] — See Sale of 
Goods. 

As to avoidance of illegal contracts, see CON- 
TRACJTs, Vol. XII., pp. 234 et seq . ; Bills op Sale, 
Vol. VII., pp. 105 et seq , ; Gaming & Wagering, 
Vol. XXV., pp. 397 etseq , ; Infants, Vol. XXVIII., 
pp. 154 et seq, ; Money & Money-Lending, pp. 
201, 208, post, 

B, Misrepresentation as to Character of 
Instrument, 

675. Contract void ab Initio.] — In trespass 
quare clausum fregit, deft, pleaded a release from 
pltf. to J. S., & justified as servant to the feoffee 
of J. 8. ; pltf. replied that he was a layman, not 
lettered, & that at the time of the release made, 
divers arrearages of an annuity were due to hm ; 
& that one J. W. took the deed, while it was reading, 
& said to him “ you will better understand it by 
hearing than by reading,” & taking it in his hand, 
said, ‘‘it is but a release of the arrearages ” ; 
& he said, “ if it be so, I am contented ” : — Held : 
(1 ) a deed executed by an illiterate person does 
not bind him, if read falsely either by the grantee 
or a stranger ; (2) if an illiterate man execute a 
deed which is falsely read, or the sense declared 
differently from the truth, it does not bind him ; 
& that though it be by a friend of his, unless there 
be covin. — Thoroughgood’s Case, Thorough- 
good V, Cole (1584), 2 Co. Bep. 9 a ; 1 And. 129 ; 
70 E. K. 408 ; sub nom. Thbowgood v, Turnob, 
Moore, K, B. 148. 

AmwteUions : — Ah to (1) Apld. Bright v. Eynon (1757), 

1 Burr. 390 ; Fostor r. Muckinnuii (i869), L. K. 4 C. 1*. 

704 ; Favoll v. Wright (1891). 04 L. T. 85. Conid. 

liowatBOii V. Wehh, [1908] 1 Ch. 1. Ah to (2) Consd. 

National Provincial Hank of England r. JockHon (1880), 

33 (Jh. 1). 1. Gert^rallu, Consd. Simons v. G. W. liy. 

(1857), 2 C. H. N. B. 020. Reid. Hunter v. Walters, 

(Jurling V. Walters, Darnell v. Hunter (1871), 7 Ch. App. 

75; Bagot v. Chapman, 11907] 2 Ch. 222; Carlisle it 

Cumberland Banking Co. v. Bragg (1910), 104 L. T. 121. 

676. .] — In 1854 A., a co-trustee with B., 

conferred together as to the investment of a portion 
of the trust moneys. The sum proposed to be 
lent was sold out Ac received by B. A mtge. 
deed was prepared by B., who was a solr., purport- 
ing to be a mtg(j. of an estate belonging to B. to 
whom B. was also solr., for scniuring tlie repayment 
of the money so sold out. B. executed this deed 
under tlie influence Ac from the confidence reposed 
by him in his solr. without knowing the contents 
of it ; lit^ liad never given instructions to B. 
autliorising him to mortgage this estate, nor had 
ever received any of the alleged mtge. moneys, 
which had been retained by B. for his own jmr- 
poses. B. afteiwards became bkpt., Ac the mtge. 
deed came into the hands of A. his co-trustee. A. 
thereupon brought an action on B.’s covenant. 
Upon bill filed by B. to restrain this action Jk to 
set aside the mtge. deed : — Held : the mtge. was 
fraudulent Ac void, the money not having been 
advanced by A. upon the execution of the mtge. 
deed, but upon the false representation of B. Ac 
the action was restrained. — Bushout v. Turner 
(1867), 30 L. T, O. S. 89 ; 5 W. B. 670. 

Annotaiiim Refd. Wallr. Cockerell (1860), 29 L. J. Ch. 816 

677. .] — The original mtgee. thought when 

she signed the deed that she was only signing a 
lease of the property, & she did not intend to deal 
with her mtge. or with her possession thereunder : 
— Held : the mind of the mtgee. did not go with 
the deed which she signed, & as she had not been 
guilty of any negligence the deed was void. — 
Favell V. Wright (1891), 64 L. T. 85. 

678. .] — Baoot V, Chapman, No. 51 ante. 
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679 . .] — Cablisle & Cumberland Bank- 

ing Co. V, Bragg, No. 52, ante, 

■ .] — See Bills op Exchange, Vol. VI., p. 

160, Nos. 1053, 1054. 

C. Misrepresentaiion as to Effect or Contents 
of Instrument, 

680. Whether contract Invalidated.] — Edwards 
V, Brown, No. 57, ante, 

681. .] — If a party executes a deed under 

a false representation as to its effect or contents, 
it is avoided by fraud. — Consols Insurance 
A ssocN. V, Nbwall (1862), 8 P. & P. 130. 

682. .] — To obtain the execution of a deed 

by saying it is a mere form, where the person 
executing knows it has something to do with the 
property affected, cannot be such a misrepresenta- 
tion as to avoid the deed. — H unter v, Walters, 
Curling v, Walters, Darnell v. Hunter (1871), 
7 Ch. App. 75 ; 41 L. J. Ch. 175 ; 25 L. T. 705 ; 
20 W. R. 218, L. C. & L. JJ. 

Annoiaiions : — Apld. Lloyds Bank v. Bullock, (18961 2 Ch. 

192 ; Kinp v. Smith, [1900] 2 Ch. 425. Consd. Lloyd v, 

Ciraoe, Smith, [1911] 2 K. B. 489. Refd. Crtl^sa r. 

Brown (1878), 47 L. J. Ch. 168 ; Favell v. Wright (1891), 

64 L. T. 85 ; Onward Bldg. Soc. v. Smithson, [1893] 1 

Ch. 1 : Howataon v. Webb. [1908] 1 Ch. 1. Mentd. Rc 

Bussell Hoad Purchase Moneys (1871), L. H. 12 Kq. 78 ; 

H. V. Shropshire Union (^o. (1873), L. B. 8 Q. B. 420 ; He 

Veriiou, Ewens (1886), 33 Ch. D. 402. 

683. .] — A deed is invalidated by a 

fraudulent misrepresentation as to its legal eftect. 
— Hirschb^eld V. London, Brighton South 
Coast Ry. Co. (1876), 2 Q. B. D. 1 ; 46 L. J. Q. B. 
04 ; si4b nom, Herschpield v, London, Brighton 
& South Coast Ry. Co., 35 L. a\ 473. 

684. .] — Stewart V Kennedy (No. 2), No. 

61, ante, 

685. .] — Two trustees advanced money on 

a mtgo. of realty. 8., one of the trustees, paid the 
money to E., a solr., who pi*oduced to him the mtge. 
deed executed by K. as the mtgor. Tlie deed, 
which contained the usual receipt lor the money in 
tlie body of it, was handed over by E. to 8., who 
r(^tained it. K., who was not a man of much 
education, & employed E. from time to time in 
relation to his property, A- had implicit confidence 
in E., had signed the deed on his advice, but did not 
know that it was a mtge. & had not instructed E. 
to obtain a mtge. E. misappropriated the money 
& absconded. On discovery of the fraud K. 
brought an action against the trustees to set aside 
the mtge. : — Held : in the circumstances K. was 
estopped by his conduct from denying that the 
mtge. was valid. — K ing v, 8mith, [1900J 2 Oh. 
425 ; 69 L. J. Ch. 598 ; 82 L. T. 815 ; 16 T. L. R. 
410. 

Anuiittition "ReUi, HowatHon v. Webb, [1907 J 1 Ch. 537. 

686. .] — Deft., a solr. who was formerly a 

managing clerk to one H., acted as his nominee 
in a building speculation relating to certain 
property at E., of which H. was the owner. 
Hhortly after leaving H.’s employment he was 
requested by H. to execute certain deeds & on 


asking what those deeds were he was told by H. 
that tibey were deeds transferring the E. property. 
Deft, thereupon signed them. One of the deeds 
so signed was a mtge. between deft., as mtgor. of 
the one part & W. of the other part & contained 
the usual covenant by the mtgor. for payment of 
principal & interest. In an action by a transferee 
of the mtge. for payment of the principal debt & 
interest deft, pleaded non est factum : — Held : 
the misrepresentation being only as to the contents 
of a deed Jmown by deft, to deal with the property, 
the plea failed deft, was liable on the covenant. — 
Howatson V, Webb, [1908] 1 Ch. 1 ; 77 L. J. Ch. 
82 ; 97 L. T. 730 ; 52 Sol. Jo. 11, C. A. ; affg„ 
[1907] 1 Ch. 637. 

Am^aiitma : — Diftd. Bagot v. Chapman. [1907] 2 Ch. 222. 
Consd. Carlisle & Cumberland Banking Co. v, Bragg, [1911] 
1 K, B. 489. Refd. Browne r. Lewis (1916), 86 L. J. K. B. 
326. 

D, Misrepresentation as to Identity of Other Party, 
See Mistake, pp. 97-99, Nos. (ri-75, post ; Sale 
OP Goods. 

E, Right of Election in Repreaentee, 

687. General rule.] — It must be considered, 
therefore, as established, that fraud only gives a 
right to avoid a contract or purchase ; that the 
property vests until avoided ; A? that all mesne 
dispositions to persons not parties to, or, at least, 
not cognisant of the fraud, are valid (Parke, B.). — 
Stevenson v, Newnham (1853), 13 C. B. 285; 
22 L. J. C. P. 110 ; 20 L. T. O. S. 279 ; 17 Jur. 
600 ; 138 E. R. 1208, Ex. Ch. ; r(n)ag. H. 0. sub 
nom, Newnham v, Stevenson (1851), 10 C. B. 713. 

Annoiatiom : — Distd. Hardman v. Bouth (1863). 32 L. J. Ex. 
105. Refd. JelTrioB r. G. W. Hy. (1856), 6 E. 8c B. 802 ; 
Young V. Blllltor (1860), 8 H. L. CaB. 682: Marks v. 
Foldinan (1869), h. H. 4 y. B. 481 : Clough v, h, 8c N. W. 
Hy. (1871), L. H. 7 Kxoh. 26 ; Re Meldrutn, Butcher 
(1874), 9 Ch. App. 595 ; London 8c County Banking Co. 
V. Loudon 8c lUver Plate Bank (1887), 4 T. L. 11. 179 ; Re 
Clark, Rx p. Beardmure, [1894] 2 U. B. 393. Mentd. 
Morgan v. Couchinan (1853), 2 (!. L. 11. 53; Monk v. 
Sharp (1857). 2 H. 8c N. 540 ; Pauli v. Best (1863), 3 B. 8c H. 
537 ; Topping v. KeyHoIl (1864). 16 V. B. N. S. 258 ; Re 
.lohiiBon, Rx p. Uayner (1872), 41 L. J. Bey. 20; Re 
O’Sullivan, Rx p. Bailer (1892), 61 L. J. y. B. ^28 ; Allen 
V. Flood, 11898J A. C. 1 ; yuiim v. Louthom, [19011 A. (5. 
495 ; Fitaroy r. Cave, [1905] 2 K. B. 364 ; Valentine r. 
Hyde, [1919] 2 Ch. 129 ; Sorrell r. Smith, [19251 A. i\ 700. 

688. ,]- -Rogers v, Hadley, No. 667, ante, 

689. .| — Clough v, London & North 

Western Ry. Co., No. 669, ante, 

690. .1 — The holder of a policy of insurance 

being minded to give up paying the premiums was 
persuaded to (jontinuo the payments by a false 
representation of the insurance co.’s agent that 
if she paid the premiums for a certain time she 
would reccjive a free policy. The representation 
was made without the authority or knowledge of 
the CO., & the co. refused to grant a free policy, 
but retained the premiums : — Held : the holder 
of the policy was entitled to recover from the co. 
the premiums paid upon the faith of the repre- 
sentation. — R efuge Assurance Co., Ltd. v, 
Kettlbwell, [1909] A. C. 24.3 ; 78 L. J. K. B. 


part IX. SECT. 1, SUB-SECT. 3.— E. 

687 J. Oeneral rule .] — Where ropre- 
wmteeH without full knowledge of their 
r^hte only threaten to claim damagee 
they are not barred from their right 
tA) have the agreement rescinded. — 
Harvey v. Lawrb.vce (1915), 32 
W. L. R. 297 ; 9 W. W. K. 91 ; 26 
H, L. R. 706.-~CAN. 

6S7U. Where fraud 1 b al- 

leged in the making of a contract the 
pMy complaining may affirm or dis- 
affirm the oonmet. — Elliott e. 
Barry. (19201 1 W. W. R. 777 ; 15 
Alta, h, 11. 329.— CAN. 

687 lii. .J — ^A mlBiepresentation 


may consist in the concealment of 
tliat which should bo dlscloHod ; if 
the concealment is unintentional it is 
none the less a misrepresentation 
though an innocent one. Sc the trans- 
action Induced thereby is voidable 
at the option of the representee who 
on discovery of the truth has a right to 
elect w’hethor he will affirm or dis- 
affirm It. — .STTCAKve V. Btkarnh, [19211 
1 W. W. It. 40 ; 56 D. L. R. 700.— CAN. 

687 iv. .} — Dobbik V. Dunoan- 

sour (1872), 10 Maeph. (Ct. of Hess.) 
810.— SCOT, 

687 V. .] — Where a person who 

has entered into a contract discovers 


that statements modo to 1dm hv tho 
other party to the contract with the 
object of inducing him to enter into 
tho contract or with the object of 
concealing from him facts, tho know- 
ledge of which would be calculated to 
Induce him to refrain from entering 
into the contract, were false, Sc can 
show that, acting with ordinary 
rudonoe Sc discretion, he would not 
ave entered into the contract If ho had 
known the truth, ho is entitled within 
a reasonable time to elect whether ho 
will abide by the contract or claim a 
rescission thereof. — Woodbtock Muki- 
oiPAL Council e. Smith (1909),_^20 
8. C. 681 ; 19 C. T. R. 1073.— 8 . AP. 
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Sect, 1. — Nature and condiiicma of right to rescind: 
Sub-sect* 3, E, ; sub-acci. 4. Sect, 2 : Sub-sects, 
1,2, cferB.] 


619 ; 100 L. T. 300 ; 25 T. L. R. 396 ; sid) nom. 
Kbttlewbll, V, Refuge Assurance Co., Ltd., 
63 Sol. Jo. 339, H. L. ; affg„ [1908] 1 K. B, 545 ; 
77 L. J. K, B. 421 ; 97 L. T. 896 ; 24 T. L. R. 216 ; 


52 Sol. Jo. 168, C. A. 

Annotations ; — ^Refd. Kvanflon v. Crooks (1911). 106 L. T. 
264 ; Hughes «. Llverpciol Victoria Legal Friendly 
Society, [1916] 2 K. B. 482 ; Armstrong Jackson. 11917) 
2 K. B. 822 ; I^arklnson v. College of Ambulance & 
Harrison, 11925) 2 K. B. 1. Mentd. Collins v, Hopkins. 
[1923] 2 K. B. 617. 

691. Irrevocable once exercised.] — Rogers v, 
Hadley, No. 667, ante, 

092, ,1 — Clough v, London & North 


Wbst)BJRN Ry. Co., No. 669, ante. 


Sub-sect. 4. — Contracts between Husband 
AND Wipe. 

Effect of fraud on consent of parties.] — See 

Husband & Wipe, Vol. XXVII., p. 39, Nos. 15.5- 
160. 

693. Marriage settlement Induced by fraud — 
No complicity on part of wife.] — Settlement in 
consideration of marriag(i procured by fraud & 
imposition in which the wife was not concerned, 
shall not be set aside. — Barrow v. Barrow 
(1774), 2 Dick. 504 ; 21 E. R. 365. 

694. Misrepresentations by wife.] — Hus- 

band claimed to set aside an ante-nuptial settle- 
ment made by him, on the ground of misrepre- 
sentations made to him by his then intended wife 
as to her divorce from a previous husband, on the 
faith of which he had executed the settlement & 
married her : — Held : the statement of claim dis- 
closed no reasonable ground of action. — Johnston 
V. Johnston (1884), 62 L. T. 76 ; 33 W. R. 239, C. A. 

695. Deed of separation — Alleged fraudulent 
misrepresentations of wife — Not relied on by 
husband.] — A deed of separation annuity will 
not be set aside at the instance of the husband on 
the ground of fraudulent representations by the 
wife as to her innocence which were discredited 
by him at the time of its execution, nor on the 
gi*ound of subsequent adultery, when the deed 
contains no condition as to chastity. — Wasteneys 
V, Wasteneys, [1900] A. 0. 446 ; 69 L. J. P. C. 
83, H. L. 

696. Concealment of husband’s means.] — 

Hulton V, Hulton, No. 755, j)oat. 


Sect. 2.~-F0RM AND EXTENT OF RELIEF. 

Sub-sect. 1. — In General. 

697. Rescission must be in toto.] — The deed 
may be set aside hi toto , . . but I cannot maJke a 
new bargain for the parties (Lord Loughborough, 
C.). — Myddleton V, Kenyon (Lord) (1794), 2 
Ves. 391 ; 30 E. R. 689, L. 0. 

Annotations : — Mentd. Towart v. Sellars (1817), 6 Dow, 231 ; 
Ford r, Stuart, (1862), 16 Beav. 493 ; Fomkes v. Davies 
(1868), L. 11. 7Eq. 42. 


698. .] — Clarke v. Dickson, No. 742, 

post, 

699 . Unless parts clearly severable.] — 

Bagot V, Chapman, No. 51, ante, 

700. — - .] — United Shoe Machinery 

Co. op Canada v. Brunet, No. 776, post, 

701 . .] — Where a purchaser sepa- 

rately acquires two lots of property at an 
auction, in reliance on an innocent misrepresenta- 
tion of the vendor as to the second lot, entitling 
the purchaser to rescission as to that lot, he cannot 
also rescind the contract for the first lot, unless 
from the' circumstances known & understood by 
both parties at the time of sale the ct. can infer 
that the two transactions were to the knowledge of 
both interdependent. — Holliday v, Lockwood, 
[1917] 2 Ch. 47 ; 86 L. J. Ch. 556 ; 117 L. T. 
265 ; 61 Sol. Jo. 626. 

.] — See Companies, Vol. IX., p. 599, 

No. 3998; Vol. X., p. 1103, No. 7741 

702. Partial Interest only affected.] — A 

person partially interested in an estate, may 
maintain a suit to set aside a conveyance of such 
interest fraudulently obtained from him, without 
making the other persons interested in the estate 
parties. — Heni-EY v. Stone (1840), 3 Beav. 355 ; 
49 E. R. 139. 

703. Effect of rescission — Restitutio In in- 
tegrum.] — When a contract is rescinded for fraud 
or misrepresentation, it is the same as if no con- 
tract had ever existed, & the parties are restored 
to the situation in which they were before the 
contract, as nearly as possible. — Small v, Att- 
wood (1832), You. 507 ; 2 L. J. Ex. Bq. 1 ; 159 
E. R. 1092 ; subsequent proceedings (1834), 1 
Y. & C. Ex. 39 ; sub nom, Attwood v. Small 
(1838), 0 Cl. & Pin. 232, H. L. 

Annotations .—Mentd. Bodonliam v. HoBkynB (1852). 2 

Do a. M. & G. 903 ; Morre)) v, Wootten (1862), 16 Beav. 

197. 

704. .] — I consider it a maxim of 

law that where a fraud has been practised upon a 
person, he should be replaced in the same position 
as he was before such ffaud was practised upon 
him (Lord Campbell, C.J.). — Holt v, Ely (1863), 
1 E. & B. 795 ; 1 C. L. R. 420 ; 17 Jur. 892 ; 
118 E. R. 634. 

.] — See, further. Sect. 3, sub-sect. 6, post, 

705. To What date rescission referable.] — Reese 
River Silver Mining Co., Ltd. v. Smith, No. 274, 
ante, 

706. Abatement of debt — On pretence of 
poverty.] — If one under pretence of being insol- 
vent get an abatement of a debt, it will be set aside 
in equity. — Monger v, Kett (1701), 12 Mod. Rep. 
558; 88 E. R. 1517. 

707. .] — The obligor on payment of 

£20 to the obligee, procured a bond & notes for 
money to be delivered up to him, upon pretence 
that he was poor, & nearly related to the obligee ; 
but that not being proved, he was ordered to 
account for the bond & notes. — Lucas v. Adams 
(1724), 9 Mod. Rep. 118 ; 2 Eq. Cas. Abr. 482 ; 
88 E. R. 352. 


PART IX. SECT. 2, SUB-SECT. 1. 

6971. Rcseissi^m mttsi he in toto,] — 
Generally spoakliig there can only be 
reBOlBsion where the traiiBaotiou can 
be rescinded in toto. — O’Connor v. 
Stubgkon Lake Lumber Co. (1914), 
27 W. L. R. 813 ; 6 W. W. R. 701 ; 
17 D. L. R. 316 ; 6 Bask. L. R. 60.— 
CAN. 


708 i. Effect of rescission — ResHtvtio 
in integrum ,] — If a person is Induced by 
mlBrepresentation without fraud, to 


eiitor into a contract, he may avoid the 
contract, & he is entitled to be put back 
in tlie position he was at the time he 
entered into the ewntraot. — Wurz v. 
Devlin, [1920) 2 W. W. II. 338 ; 52 
1>. L. R. 414 ; 13 Sask. L. R. 256.— 
CAN. 

70311. . 1 — ResoisBlon of a 

contract Involves a restitution of the 
parties to their original rights & pro- 
perty, &, generally speaking, rescission 
will be granted only so long as this can 
be done. — Fleming v, Maib, [1921] 


2 W. W. R. 421 ; 14 Sask, L. R. 248 ; 
58 D. L. R. 318.— CAN. 

703111. .) — ^McKinnon v. 

Brockinton, [1921] 2 W. W. R. 437 ; 
31 Man. L. R. 237.— CAN. 

708 Iv. .) — )E^ud in the 

performance of a contract, apart from 
Its making, is no ground for reBOlsslon 
& restoration of the parties to the 
position in which they were before the 
contract was entered into. — Jajcsbtji 
Nassarwanji V, HnumiHAi Naoboji 
(1912), I. L. R. 37 Bom. 158.— DIP. 
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Sub-sect. 2. — Restitutio in integrum. 

When relief available — Where contract com- 
pletely executed.] — See Sect. 1, sub-sect. 2, C. 
ante* 

Rescission must be In toto.] — See Sect. 2, sub 
sect. 1, ante. 

Impossibility of specific restitution — As defence. 

— See Sect. 3, sub-sect. 6, post. 


Sub-sect. 3. — In Particular Instances. 
Agent selling own property to principal.] — See 
Agency, Vol. I., pp. 469, 470, Nos. 1540, 1541. 

Animals.] — See Animals, Vol. II., pp. 263 
268, 269, Nos. 416, 467, 476. 

Arbitration — Setting aside award.] — See Arbi- 
tration, Vol. II., p. 551, Nos. 1828-1837. 

Bankruptcy — Setting aside composition with 
creditor.] — See Bankruptcy, Vol. V., p. 1131 
Nos. 9189-9191. 

Charitable trusts.] — See Charities, Vol. VIII., 
p. 281, No. 555. 

Companies — Misrepresentation in prospectus.]- 

See Companies, Vol. IX., pp. 117-122, Nos. 576- 
624. 

Contract to take shares.] — See Companies, 
Vol. IX., p. 247, Nos. 1552 et aeq. 

Shares of companies.] — See Companies, 

Vol. IX., p. 354, Nos. 2237 et aeq. ; p. 386, Nos. 
2441 eiaeq. ; Vol. X., p. 1103, Nos. 7740, 7741. 

Family arrangements.] — See Family Arrange- 
ments, Vol. XXIV., pp. 957-959, Nos. 110-126. 

Guarantee.] — See Guarantee, Vol. XXVI., pp. 
108, 109, Nos. 758-760. 

Separation deeds.] — See Husband & Wife, 
Vol. XXVII., p. 227, Nos. 1981 et aeq. 

Infant settlement.] — See Infants, Vol. XXVIII., 
pp. 331, 332, Nos. 1998-2000. 

Insurance policies.] — See Insurance, Vol. 

XXIX. , pp. 48-52, 160-163, 323-326, 350-353, 
370, 371, Nos. 112-151, 1164-1186, 2649-2660, 
2836-2856, 2972-2982. 

Lease of land.] — See Landlord & Tenant, Vol. 

XXX. , pp. 478-480, Nos. 1394-1416. 

Partnership agreements.] — See I'artnership. 

Sale of goods.] — See Sale of Goods. 

Sale of land.] — See Sale of Land. 

Under order of court.] — See Sale of Land. 

Under Vendor & Purchaser Act, 1874.] — 

See Sale op Land. 

Sale of ship.] — See Shipping. 


Sub-sect. 4. — Ancillary Relief. 

A. Delivery up for Cancellaiion of Inatrument. 

See^ generally^ Equity, Vol. XX., pp. 285-288, 
Nos. 440-465. 

708. When ordered.] — If there is a legal 
instrument which has no defect on the face of it, 
making it impossible to sue at law, or which states 
the only possible objection for suing at law, this 
ct. will not interfere. But if there be a legal 
instrument having no defect, which, from various 
circumstances, it would be inequitable to allow 
a person to sue upon, or if there be a good defence 
at law, but time may cause the person charged 
under that instrument to lose the evidence of his 
defence, the ct. will cause the instrument to be 
delivered up (Romilly, M.R.). — Cooper v. Joel 
(1859), 27 Beav. 313 ; 1 L. T. 351 ; 54 E. R. 122 ; 
an appeal^ 1 De G. P. & J. 240, L. C. 

AnfuMiona : — Oonsd. Brookins r. Maudctlav & J'leld (1888), 
38 Ctk. D. 636. Mentd. Glegg r. Gilbey (1877), 46 L. J. 
Q. B. 325. 


Insurance policy.] — See Insurance, Vol. 
XXIX., pp. 49, 370, Nos. 114-116, 2972 etaeq. 

See, aJaOf Rentcharges ; Sale op Land. 

B. Repayments and Reconveyances. 

709. Repayment — By representee.] — Waller 
V. Dale (1677), Cas. temp. Pinch, 295 ; 1 Cas. 
in Ch. 270 ; 1 Dick. 8 ; 23 E. R. 162. 

710. .] — Long v. Fleischer (1708), 

2 Eq. Cas. Abr. 5 ; 22 E. R. 4. 

711. .] — B. purchased a reversionary 

interest of A. at a gross undervalue, & in circum- 
stances which rendered the transaction void in 
equity. 0 . had notice of the invalidity of the 
contract, but ten years afterwards he purchased 
the reversion of B., paying to B. the full value ; 
A. joined in the conveyance & confirmed the sale. 
The ct., being of opinion that C. had not taken 
proper steps to protect A. in the second trans- 
action, set it aside, & decreed a reconveyance, on 
repayment of the consideration given by B. to A. 
in the first transaction. — ^A ddis v. Campbell 
( 1841), 4 Beav. 401 ; 10 L. J. Ch. 284 ; 49 E. R. 
394. 

712. .] — On a bill filed by the assizor 

of a reversionary interest to set aside the assi^- 
ment on the ground of inadequacy of consideration 
& misrepresentation on the part of the purchaser, 
who was his solr., the Vice-Chancellor, on the 
assignor repaying the purchase-money with 
interest, ordered the deed to be delivered up ^ 
cancelled, & this decree was on appeal affirmed. 

The ct. will not set aside the sale of a reversion 
on account of inadequacy of price, unless amounting 
in itself to conclusive & decisive fraud. 

Where fraud is charged & not proved, the ct. 
will not grant relief on any other ground ; except 
where the relief is granted upon what may be 
termed a species of fraud. — J ones v. Price (1862), 
20 L. T. O. S. 49. L. C. 

713. .]-— IIowcHiN V. Davis (1885), 

IT. L. R. 318. 

714. By representor.] — If a lease for years, 

worth £200 a year, belong to two coparceners, & 
one of them, upon a false suggestion that a fine 
of £250 was to bo paid for the renewal of it, obtain 
an assignment of the other’s moiety for a considera- 
ion of £20 equity will set aside this conveyance as 
fraudulent, & order the assignee to account for a 
moiety of the profits. — E vans v. Hoskins & 
Gloucester City (1724), 9 Mod. Rep. 83; 2 
Eq. Cas. Abr. 88 ; 88 E. R. 330. 

715. .] — Where a bond is void, a 

repayment of interest which has been paid on the 
supposition of its being valid, will be decreed. — 
Hitchcock v. Giddings (1817), Dan. 1 ; 4 Price, 
135 ; WUs. Ex. 32 ; 140 E. R. 418. 

Innoiations : — Re!d. Clare v. Lamb (1875), L. R. 10 C. P. 

334 ; JolilTo v. Baker (1883), 11 Q. B. D. 255 ; lie Tjrrell. 

Tyrell v. WoodhouHO (1000), 82 L. T. 675. 

710 , .] — Certain persons who were 

owners of a concession for worlung the guano upon 
an island, fraudulently sold the concession : — 
ffeld : the vendors must repay the whole of the 

E urchase-money. — P hosphate Sewage Co. v. 

[ARTMONT (1877), 5 Ch. D. 394 ; 46 L. J. Oh. 661 ; 
37 L. T. 9, C. A. ; affg. (1876), 45 L. J. Ch. 
465. 

iniwioivmn ; — Naiit-Y-Glo & Blaina Ironworks Co. 
V. Grave (1878), 12 Ch. D. 738 : lioea v. De Bemardy, 
[1806] 2 Ch. 437. Msntd. New Sombrero Phosphate Co. 
V. Erlangor (1876), 35 L. T. 309 : Metzlcr v. Wood (1877), 
47 L. J. Ch. 139 ; I£e Cofile, Kx p. Adamifon (1878), 8 
Ch. D. 807. 

Of purchase-money .] — See Sale of Land. 

Return of deposit.] — See Sale of Goods ; 

Sale of Land. 
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Sect. 2 . — Form and extent of relief: Snh^eect. 4, J?., 
C., D. E. ; anb-aect. 6, A., B. <& C. Sect. 3 : 
Sub-aecta. 1, 2, 3, 4 5, ^ .] 

Repayment of capital In partnership cases.] — 
See Pabtnbbship. 

717. Reconveyance.J^ADDis v. Campbell, No. 
711, ante. 


C. Indemnity. 

Rescission of partnership agreement.] — See 

Partnership. 

718. Indemnity granted — Not damages.] — 

Where a vendor, having reason to believe that 
part at least of his property was copyhold, sold & 
conveyed the same to a purchaser as freehold, 
there being nothing on the abstract to show that 
any part was copyhold & the property turned out 
to be all copyhold : — Held : the purchaser was 
entitled to have the sale set aside & the j>urchase- 
money repaid, with the costs attending his pur- 
chase, but was not entitled to damages in rosjiect 
of expenses to which ho had gone with the vitiw 
of selling the property again. — H art v. Hwaine 
( 1877), 7 Ch. D. 42 ; 47 L. J. Ch. 5 ; 37 L. T. 370 ; 
26 W. K. 30. 

AfinotcUitma DiatA. MaiiHoii v. Tl)a(5kcr (1H7H), 7 Ch. D. 
620 ; Brott r. ClowHcr (1H8()). 6 C. 1*. I). 370 ; .lollllo r. 
Kakor (1883). 11 g. 13. B. 2/ir». Expld. Sopor r. Arnold 
(1887), 37 Ch. I). 06. Reid. Brownlie v. Catnpholl (1880). 
ft Aiip. CaH. 025 ; MaUiiaH u. YcUh (1882), 40 L. T. 497 ; 
Nohii V. Woodoraon (1884), r»2 L. T. 49 ; i'alinore. .lohiiKon 
(1884), 1,3 g. II. I). 3.')! ; Lag’iiiiuH ivMlral-o Co, v. jiUgriiiiaH 
HyndloaUs [1899] 2 Cl». 392. 

719. .] — In an action for rescission 

of a lease on the ground of innocent misrcpre- 
scntation pltf., if entitled to anything, is only 
entitled to an indemnity as to what was expended 
under the actual terms of the lease. — W hittington 
V. Seale-TIayne (1900), 82 L. T. 49 ; 16 T. L. K. 
181 ; 44 Sol. Jo. 229. 

Ananiat 'um Refd. Milch V. Colmrn (1910), 27 T. L. 11. 170. 


I). Injunction. 

Rescission of contract to take share .] — See 

OOMPANIKH, Vol. IX., p. 340, Nos. 2149-2152. 


Accounts and Receivers. 

720. Accounts — No account to fraudulent 
party.] — Where a transaction is set aside, on the 
ground of fraud, no account will be allowed by the 
ct. to the part/ies to the fraud, of what they have 
laid out or advanced or expended in the committing 
of that fraud. — Pinning v. Kush worth (1833), 
2L.J.Ph. 176. 


..j — generally. Equity, Vol. XX., 

206 et atq. ; &> Titles passim. 

Receivers.]— /S'cc Khcbivbrs ; & Titles paai 


B. Trover. 

See Trover. 

C. Repudiation on Discovery of Fraud. 

722. General rule.] — In an action on a con- 
tract of sale signed by deft. : — Held : if, as he 
stated, pltf. had obtained his signature by leading 
him to understand that his attorney had prepared 
it, & approved of the security, & that turning out 
not to be the fact, & the contract having been 
repudiated immediately, the contract was avoided. 
— Rolph V. Barton (1859), 1 F. & F. 473. 

723. Physical resumption of property.] — 

Clough v. London & North Western Ry. Co., 
No. 669 , ante. 

724. .] — ^Where a bkpt. has obtained 

goods on credit without any intention of paying 
for them the vendor is entitled to treat the con- 
tract of sale as having been induced by fraud, & 
to disaffirm the contract & take back his goods after 
notice of act of bkpey. provided that he disaffirms 
the contract within a reasonable time of his dis- 
covery of the fraud. 

As soon as they discovered that he had bought 
the goods with no intention at all of paying for 
them, they were entitled to treat the contract as 
a contract induced by fraud, induced that is to 
say by a representation which the purchaser knew 
to be untrue, that he meant to pay for the goods 
(Bigitam, J.). — Be Eastoate, Ex p. Ward, [1905] 
1 K. B. 465 ; 74 L. J. K. B. 324 ; 92 L. T. 207 ; 53 
W. R. 432 ; 21 T. L. R. 198 ; 12 Mans. 11. 

Annoiation : — Folld. TlUoy v. Bowman, [1910] 1 K. B. 745. 

725. .] — A sale of goods upon credit 

was induced by the fraud of the purchaser, who 
upon obtaining them pledged them with a pawn- 
broker. After the purchaser had paid part of the 
price a receiving order in bkpoy. was made against 
him. The vendor then discovered the fraud & 
disaffirmed the contract, retaking possession of the 
goods upon payment to the pawnbroker of the 
sum advanced upon them. The purchaser having 
been adjudicated bkpt., his trustee in bkpey. 
brought an action against the vendor, claiming 
to recover the goods or their value after giving 
credit for the sum paid to the pawnbroker to 
redeem them : — Held : the trustee acquired the 
property in the goods subject to the right of the 
vendor to disaffirm the contract of sale A; to retake 
possession of the goods ; the vendor had a right to 
disaffirm the contract after the date of the receiving 
order ; & therefore the trustee was not entitled to 
recover the goods or their value. — Tiij^ey v. 
BovmAN, I/TD., [1910] 1 K. B. 745 ; 79 L. J. K. B. 
547 ; 102 L. T, 318 ; 54 Sol. Jo. 342 ; 17 Mans. 97. 

See, also. Contract, Vol. XII., pp. 332 et seq. 


Sub-sect. 5. — ^Analogous Proceedings. 

A. Money Had and Received. 

S'cc, gcncraZly, Contract, Vol. XII., pp, 539-571 

721. Gaming contract Induced by fraud.]-- 
Emerson v. Dixon (1853), 21 L. T. O. S. 64. 

Recovery of deposits.]— iS^cc Auctions, Vol. III. 
pn, 23-27 ; Building Contracts, Vol, VII., pp 
332, 333, No. 10 ; Sale op Goods ; Sale of Land 

Compositions in bankruptcy .] — See Bankruptcy 
Vol. V., p. 1143-1145, Nos. 9281-9292. 

premium .] — See Insurance, Vol 
XXIX., pp. 45, 46, 301-305. 370-372. 

Money paid on application for shares.] — Sd 
Companies, Vol. IX., pp. 50-52. 133-135. 


Sect. 3.— DEFENCES TO PROCEEDINGS. 

Sub-sect. 1. — Rbprbsentbb’s Knowledge of 
Truth. 

726. Valid defence.] — In a case depending on 
alleged misrepresentation of value, there cannot 
be a more effectual bar to pltf. than bv showing 
that he was from the beginning cognisant of all the 
matters complained of, or, after full information 
of them, continued to deal with the property. — 
ViGERS V. Pike (1842), 8 Cl. A Fin. 562 ; 8 E. B. 
220 . 

AnnoicAiona Refd. Wilde v. Gibaon (1848), 1 H. L. Cas. 
605 ; Erlanger v. New Sombrero Phosphate Co. (1878), 
3App. Cas. 1218. 


PART IX. SECT. 8, SUB-SECT. 1. 

726 I. Valid dtfenct.y-Vfom v. McArthur (1907), 18 Man. L. R. 80.— CAN. 
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Part IX. — Proceedings for Eescission. 


727. If clearly proved.]— Where a repre- 

sentation calculated to induce a belief in the v^ue 
of property not warranted by the circumstances is 
made by a person, the inaccuracy of which might 
have been known to him, it will be considered as a 
fraud in eqmty, disentitling him to specific per- 
formance. SemblCf a purchaser, knowing the real 
state of facts would have no right to complain, but 
a vendor would have to show his knowledge very 
clearly.— P rick v. Macaulay (1862), 2 De G. M. & 
G. 339; 19 L. T. O. S. 238 ; 42 E. R. 903, 0. A. 

Annotations : — ^Retd. Leyland u. lUlnifworth, Kx p. Walker 

(I860), 29 L. J. Ch. 613, n. ; Re Fawcett & Holmes* Con- 
tract (1889), 42 Ch. D. 1.50. 

728. .] — Redgrave v, Hurd, No. 

417, ante. 

729. Knowledge of representee’s agent.] — 

Attwood V. Small, No. 363, ante, 

730. .] — If the purchaser had at 

once taken the objection as to the misdescription 
of this house as being in Pall Mall, he would 
have been entitled to avoid the contract on that 
ground. But he did not do so, he proceeded to 
investigate the title, & his solr. examined the 
title deeds, in a part of that very building which 
was the subject of the contract ; &; I think it is 
now too late for him to ask the ct. to rescind 
the contract on that ground (Wood, V.-O.). — 
Stanton v. Tatteksall (1853), 1 8m. & G. 529 ; 
1 Kq. Rep. 643 ; 21 L. T. O. 8. 333 ; 17 .Tur. 967 ; 
1 W. R. 502 ; 65 E. K. 231. 

A nuutation -Re!d. Torrance r. Holfon (1872), L. R. H 

Eq, 124. 

731. .] — Consequently, where pltf. 

who had entered into an agi^eeracmt with one of 
two defts. for the purchase of a business, flltHl 
his bill for relief on tlie ground that the fact of 
dtift. & co-deft. being in partnership in tiie busi- 
ness was fraudulently concealed from him ; & it 
appean^d, as the result of evidence that the 
/igent of pltf. was aware of the fact of the partner- 
sliip & of a power which d(‘ft. possi^ssed under 
the partnership deed, of buying up the acqui- 
escence of his co-partner & further, that pltf. was 
contracting on behalf of himself A other persons, 
the latter of whom were fully aware of the state 
c»f the partnership, tli<? hill was dismissed, with 
costs. — Burdett V, Hay (1863), 4 De G. J. & 
Sm. 41 ; 33 L. .1. Ch. 41 ; 11 L. T. 259 ; 9 Jur. 
N. 8. 1260 ; 12 W. R. 01 ; 40 E. U. 829, L. C. 

;] — further. Agency, Vol. I., 

pp. 010-014, 085, 080, Nos. 2393-2420, 2940-2955 ; 
Kquity, Vol. XX., pp. 311-31(», Nos. 024-047 ; 
Insuran(?e, Vol. XXIX., pp. 00,01, Nos. 199-206. 

732. .] — Deft., who practised at R., had 

some time acted as solr. to pltf., & it was arranged 
tliat he should take pltf. 's brother-in-law G., who 
was under twenty-one yeare of age, as his articled 
clerk. The usual articles were accordingly pre- 
pared, to which pltf. was a party, whereby G., 
with the consent of his guardian, bound himself 
clerk to deft, for five years. There was no 
covenant in any way restricting G. from prac- 
tising as a solr. at the expiration of the articles. 
Himultaneously a bond was executed by pltf. 
binding himself to pay £1,000 to deft, in case G. 
should within ten years of the expiration of the 
articles carry on his profession as a solr. in R. or 
within ten miles thereof, without the written 
consent of deft. Shortly after the expiration of 
the articles G. was admitted a solr. Deft, then 
insisted that G. should not practise in R., or within 
ten miles thereof, A thr^tened to enforce the 


bond in case G. should commence to practise 
witMn that radius. Pltf. thereupon brought an 
action against deft, claiming a declaration that 
the bond was obtained by misrepresentation ^ 
undue influence & without consideration, & was 
void, & that he was entitled to have the same sot 
aside : — Held : there had been no undue influence 
or misrepresentation, but pltf. was perfectly well 
aware what the object of the bond was when he 
executed it. — Richards v. Whitham (1892), 06 
L. T. 095 C. A. 

,]-^See Companies, Vol. IX., pp. 119, 120, 

Nos. 589-001. 


Sub-sect. 2. — Agreement to Waive Inquiries. 

See Sale op Land ; & Titles passim. 

See Part VIII., Sect. 1, sub-sect. 4, B., ante. 


Sub-sect. 3. — Agreement to Accei»t Com- 
pensation IN LIEU OP Rescission. 

See Sale op Land ; & Titles passim. 


Sub-sect. 4. — Agreement to Waive both 
Compensation and Rescission. 

See Sale op Land ; & Titles passim. 


Sub-sect. 5. — Apptrmation op Contrai'T with 
Knowledge op Misrepresentation. 

A. In Oejieral. 

733. Right to rescind barred.] — The right to 

repudiate the contract is not afterwards revived 
by the discovery of another incident in the same 
fraud. — Campbell v. Fleming (1834), 1 Ad. & El. 
40 ; 3 Nev. & M. K. B. 834 ; 3 L. J. K. B. 130 ; 
llOB. R. 1122. ^ , 

AniutifUions : — Reid. Wontnor v. Hhalrp (1847), 4 0. H. 

404 ; KuHt AnKlio>n Hya* ’’• OoiiutloH Hy. (1851). 

n O. H. 775: .SU»vcu«on v. Nnwrihatii (1853), 13 O, B. 

285 ; HotHfall v. Thornan (1802). 0 L. T. 402 : London 
Oouutv liaukinjc Oti. v. Ijondon & Hlvor Plato Bank 

(1887), 4 T. L. Jl, 179; Itnporlal Ottoman Bank r. 

TniHtooH Kxwmt-orH & HoonritioH liisco. Corim. (1895), 

13 11. 287 ; Re Duncun, Torry v. Swetitlng, fl899] 1 Oh. 

387. Henid. llickettH v, Howhay (1847), 3 C. B. 889 ; 

Stc^eloii. WlllIainH (1853). 1 (\ h. U. 258. 

734 . J -Attwood v. Small, No. 303, ante. 

735 . .] — ^ViGKRS V. Pike, No. 720, ante. 

736. — CixiuGH V. London & North 
Western Ry. Co., No. 009, ante. 

737. .J — A solr. took money of his client’s, 

& pretended to have invested it upon four mtges. 
After his death it was discovered that three of 
these mtges. were absolutely valueless, A the 
client took no steps as regards them. He brought 
an action to enforce the other, which resulted in 
a compromise out of which he obtained part of 
the money due : — Held : as regards this last one 
he h^ afflrmed the contract, &; could not now 
repudiate the mtge., but as regards the other 
three he could . — Re Murray, Dickson v. Murray 
(1887), 57 L. T. 223 ; sub nom. Dickson v. 
Murray, 3 T. L. R. 037. 

Annotation Diltd. Molloy v. Mutual Reserve I.lfe Insce. 

(1905), 22 T. L. H. 59. 

733 , .] — If the vendor on discovering 

that certain material facts have been concealed 


part IX. SECT. 8, SUB-SECT. 5.— A. 
_ 738 1, mghi to rescind barred .] — 
Kemble: a person alleging misrepre- 


sentation loses his right to^iysclnd a 
contract upon such ground If he elects 
to carry out the contract after becom- 


ing aware of the falsity of any material 
representation. — S amson v. Collins 
(1910), 29 N. Z. L. R. 1163.— N.Z. 
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Sect, 3. — Defences to proceedings: Svb-sect, 5, A. 

B, ; siib-sects, (5, 7, 8 <fe 9.] 
from him by the purchaser, & though believing 
that there has been a concealment of furt>her 
material facts nevertheless does acts constituting 
a deliberate election on his part not insist on 
his right to a full disclosure, he is bound by that 
election, & neither he nor his representatives 
after his death can afterwards, on discovering 
the full extent of the concealment, repudiate the 
sale. — Law v. Law, [1905] 1 Ch. 140 ; 21 T. L. K. 
102 ; sub nom, lie Law, Law v. liAW, 74 L. J. Ch. 
169 ; 02 L. T. 1 ; 53 W. R. 227 ; 49 Sol. Jo. 118, 
C. A. 

739. Onus of proof.] — Fraud being established 
against a party, it is for him, if he allege laches in 
the other party, to show when the latter acquired 
a knowledge of the truth & prove that he know- 
ingly forbore to assert his right. — Lindsay 
Petroleum Co. v. Hurd (1874), L. R. 5 P. C. 
221 ; 22 W. R. 492, P. C. 

AnruitfUioTiH : — Refd. Aarou’B ItoefR v. TwIsb, A- C\ 

273 ; Koohcfoucauld t>. BouHtcad, (3H97 J 1 Cli. lUO ; 
Lagunas Nitrate Cci. v. LaguriUB Syndicate, [1899] 2 C7h. 
392 : He Taylor, Atkinson v. Lord (1900), 81 L. T. 812 ; 
Anchor Trust Co. r. Bell, 11920] Ch. 80.5. Mentd. 
i'anama & South Pacific Tolefcraph Co. v. India Rubber, 
(iutta Percha & Telegraph Works (Jo. (187.5), 10 (^h. 
App. 520, n. ; Bogiiall r. Carlton (1877), 0 Ch. 1). 371 ; 
Phosphate Sewage Co. i’. Hartrnont (1877), 5 (‘h. D. 
394; Krlanger u. New Sombrero l*hoHphate Co. (1878), 
3 App. Cas. 1218 ; Allcard v. Skinner (1887), 30 Ch. 1). 
145; He Bennett, Masonic & Cencral idfe Assce. v. 
Sharpe (1891), 8 T. L. R. 194. 

Misrepresentation In prospectus — Loss of right by 
acquiescence.] — See Companies, Vol. IX., pp. 132, 
133, 142, 143, 256, Nos. 705-719, 792-798, 1590- 
1594. 

Repudiation of lease — Extoppel of landlord.] — 

See Landlord & Tenant, Vol. XXX., pp. 361- 
365, Nos. 238-284. 

Impeachable conveyance .] — See Fraudulent & 
Voidable Conveyances, Vol. XXV., pp. 279- 
28], pp. 1050-1066. 

See, also, I’autnership ; Sat.k op Coods ; 
Sale of Land ; & Titles passim, 

B, Necessity for Unequivocal Acts of Affirmation, 

740. General rule.] — Abram S.S. Co. v, West- 
VILLE Shippino Co., No. 636, ante, 

741. Act merely Incidental to contract.] — The 
urchaR(?r of a mart* at an auction was induced to 
uy her by tlie dc^scription that she liad been 

liunted witli certain hounds. The conditions of 
sale provided that hors(?s not answering the 
description must be returned before a specified 
time, otherwise the purchaser must kec^p them 
with all faults. The purchaser paid the price & 
was casually told that the description was untrue ; 
nevertheless he nunoved the mare to his own 
stables ; & while being so removed she ran away 

6 injured herself severely, without any negligence 
on pltf.’s paH. The description was, in fact, 
untrue, & on that ground the purchaser returned 
her to the seller within the specified time : — Held : 
since the purchaser had in removing her done no 
more tlian he was entitled to do under the con- 
tract & since the injuries were not owing to any 
negligence on his part he had not ost liis right 
to^ rescind the contract & could recover the 
price from the seller in an action for money had 
A: received. — Head v, Tattersall (1871), L. R. 

7 Exch. 7 ; 41 L. J. Ex. 4 ; 25 L. T. 631 ; 20 
W. R. 116. 

.4nno<alion{ :--0oilld. Elphlck v, Barnes (1880), 5 C. I*. D. 
321. Refd. Chapman e. Wlthors (1887), 4 T. L. H. 132. 


Sub-sect, 6. — Impossibility op Specific 
Restitution. 

742. General rule.] — A person induced by 
fraud to enter into a contract under which he 
pays money may, at his option, rescind the 
contract, & recover back the price, as money had 
& received, if he can return what he has received 
under it. But, when he can no longer place the 
parties in statu quo, as if he has become unable to 
return what he has received in the same plight 
as that in which he received it, the right to 
rescind no longer exists ; & his remedy must be 
by an action for deceit, & not for money had A 
received. 

If you are fraudulently induced to buy a cake 
you may return it A get back the price, but you 
cannot both eat your cake A return your cake 
(Crompton, J.). 

Pltf. must rescind in toto or not at all. He 
cannot both keep the shares A recover the whole 
price. That is founded on the plainest principles 
of justice (Crompton, J.). — Clarke v, Dickson 
(1858), E. B. A E. 148 ; 27 L. J. Q. B. 223 ; 31 
L. T. O. S. 97 ; 4 Jur. N. S. 832 ; 120 E. R. 463. 
Annotati^a : — Consd. R. v. SaddlerH* Co. (1863), 10 H. L. 
CaH. 404 ; WoBterii Bank of Scotland v. Addle, Addle v. 
Western Bank of Scotland (1867), L. R. 1 Sc. & Div. 
145. i^ld. Savage r. Canning (1867), 16 W. R. 133. 
Distd. :^ad V. Tattersall (1871), 41 L. J. Ex. 4. Apprvd. 
Urquhart v. Maephereon (1878), 3 App. Cas. 831. Contd. 
London Sc County Banking Co. r. London Sc River Plate 
Bank (1887), 4 T. L. R. 179. Dbtd. Armstrong v, Jack- 
son, [1917] 2 K. B. 822. Reid. He Royal British Bank 
(1859), 3 De (4. Sc J. 387 ; Horsfall v. Thomas (1862), 

1 H. & C. 90 ; He Ovorend, Oumoy, Oakes v. Turquand, 
Peek V. Same (1867), L. R. 2 H. L. 325 ; Clough v, L. Sc 
N. W. Ry. (1871), 25 L. T. 708 ; Heilbutt v. Hickson 
(1872), L. R. 7 C. P. 438 ; l»ho8phatc Sewage Co. r, 
Hartrnont (1877), 5 Ch. D. 394 ; Sheffield Nickel Co. r. 
Unwin (1877), 2 Q. B. D. 214 ; Erlangcr v. New Sombrero 
Phosphate Co. (1878), 3 App. Cas. 1218 j Aaron's Reefs 
V. Twlss, [1896] A. C. 273 ; He Duncan, Terry v. Sweeting 
[1899] 1 Ch. 387. Mentd. Nicholson v, Ricketts (1860), 

2 E. Sc E. 497 ; Anderson v, Costello (1871), 19 W. R. 
628; Salomon v. Salomon, Salomon v, Salomon, [1897] 
A. O. 22. 

743 . ,] — If a person seeks to set aside a 

sale of various kinds of property, on the g^und 
of fraud, the contract must be rescinded in toto 
or not at all ; A if pltf. is unable to restore any 
one of the ^nds of property included in the 
contract relief cannot be given. — Maturin v, 
Tredinnick (1804), 4 New Rep. 15 ; 10 L. T. 
331 ; 28 J. P. 744 ; 12 W. R. 740. 

Annotation : — Reid, He Mount Morgan West Cold Miiu‘, 
Ex p. West (1887), 56 L. T. 622. 

744. .] — Western Bank op Scotland v, 

Addie, Addie V. Western Bank op Scotland, 
No. 214, ante, 

746. .] — Clough v. London A North 

Western Ry. Co., No. 669, ante. 

746. .] — A contract voidable for fraud 

cannot be avoided when the other party cannot be 
restored to his status quo. For a contract can- 
not be rescinded in part A stand good for the 
residue. If it cannot be rescinded in toto, it 
cannot be rescinded at all ; but the party com- 
plaining of the non-performance, or the fraud, 
must resort to an action for damages (Lush, J.). 
— ^Sheffield Nickel Co. v, Unwin (1877), 2 
Q. B. D. 214 ; 46 L. J. Q. B 299 ; 36 L. T. 246 ; 
25 W. R. 403, D. C. 

747, ] — Contracts which may be Im- 

eached on the ground of fraud are not void, 
ut voidable only at the option of the party who 

is or may be irgured by the fraud, subject to the 
condition that the other party, if the contract be 
disaffirmed, can be remitted to his former state. 


PART IX. SECT. 3, SUB-SECT. 6. 
743 i. Oeneral rule.) — A person in- 
duced by fraud to enter into a oon- 


tract c4innot, after he has acted under 
it 80 that the parties can no longer be 
platted in statu quo, avoid the contract. 


— Lloyd v. Ukiox Insurance Co. 
(1^^5), 15 N. B. R. (2 Pug.) 498.— 
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— Ubquhart V. Macphebson (1878), 3 App. Cas. vice.] — Kcsp. was inducod by misrepresentations 
g3l, P. O. made without fraud by applts. to become a 

748. •] — It is cle^ on principles of general partner in a business which either belonged to 

justice, that as a condition to a rescission there them or in which they were partners, & which 
must be a restitutio in integrum. The parties was in fact insolvent. The business having 
must be put in statu quo (Lord Blackburn, C.). afterwards, owing to its own inherent vice, 
— -Brlanger V, New Sombrero Phosphate Co. entirely failed with large liabilities ; — Held : 
(1878), 3 App. Cas. 1218 ; 48 L. J. Ch. 73 ; 39 resp. was entitled to rescission of the contract 
L. T. 269 ; 27 W. R. 65, H. L. ; affg, S. C. sub i^epayment of his capital though the business 
7 iom. New Sombrero Phosphate Co. v, Erlanger which he restored to applts. was worse than 


(1877), 6 Ch. D. 73, C. A. 

Anriotationa : — Expld. Armstrong r. Jackson. [1917] 2 
K. B. S22. Apld. Hulton v. Hultoii, [1917] 1 K. B. 
813. Reid. Lady well Mining Co. r. Brookes, Lady well 
Mining Co. v. Huggonn (1886), 35 Ch. 1). 400 ; Ur Lady 
Forrest (Murchison) Gold Mine, [1901 ] 1 (3i. 582. Mentd. 
Bagnall v. Carltnn (1877), 6 Ch. I). 371 ; Phosphate 
Sewage Co. v. Hartmont (1877), 25 W, H. 743 ; Emma 
Silver Mining Co. v, Lewis (1879), 4 C. P. J). 396 ; Re 
Popperell, Pepperell v. ChoniherJain (1879), 27 W. R. 
410 ; Re Rica Gold Washing Co. (1879), 27 W. R. 715 ; 
Re Ambrose Lake Tin & Copper Mining Co., Kx p. Moss, 
Ex p. Taylor (1880), 49 L. J. Ch. 457 ; Rv British Seam- 
less Paper Box Co. (1881), 17 Ch. D. 467 ; Rr Scottish 
I’etroIeumCo. (1881), 29 W. 11. 372 ; Re (Uipo Hret^ni Co. 
(1885), 29 Ch. D. 795 ; Re Incori>orated Law Soc. & 
Four Soliclt-ors (1891), 7 T. L. R. 672 ; Re .Sliarpe, Re 
Bennett, Masonic & General Life Assoc, r. Sharpe, 11892] 

1 Ch. 154 ; Re Gallard, Ex p. Gallard, [1897] 2 Q. B. 8 ; 
Laroequo v. Beauchoniin, [1897] A. (X 358; Boche- 
foucauld V. Boustead. [1897] 1 Ch. 196; Satonion r. 
Salomon, Salomon i\ Salomon, [1897] A. (\ 22 ; liOgunaH 
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Cli. 392 ; 
Gluckstcin V. Barnes, [1900] A. C. 240 ; Burland r. 
Earle, [1902] A. C. 83 ; Re Leeds & Hanley Theatres of 
Varieties, [1902] 2 Ch. 809 ; The Birnam Wood, [1907] 
1*. 1 ; United Shoo Machinery Co. of Canada v. Brunet, 
[19091 A. C. 330 ; A.-G. for Boininion of (*anada r. 
Standard Trust Co. of New York, [19111 A. C. 498; 
Omnium Electric Palaces r. Baines, [1914] 1 Ch. 332; 
Jubilee Cotton Mills r. Lewis, [1924] A. C. 958 ; Anchor 
Trust Co. V, Bell, [1926] Ch. 805. 

743 ,] — Macdonald v. Turner (1892), 

8 T. L. R. 716. 

760. .] — ^A voidable contract cannot be 

rescinded or set aside after the position of the 
jiarties has been changed, so that 1-hey cannot 
be restored to their former position. Fraud may 
exclude the application of this principh*, but I 
know of no other exception (Lindley, M.H.). — 
liAGUNAS Nitrate Co. v. Lagunas Syndicate, 
11899] 2 Ch 392 ; 68 L. .T. Ch. 699 ; 81 1.. T. 
334 ; 48 W. R. 74 ; 15 T. L. 11, 436 ; 43 Sol. Jo. 
622 ; 7 Mans. 165, C. A. 

Annotatiarui : — Mentd. Re Natinnal Bank of B'alcs, 11899] 

2 Ch. 629; Merchants’ Fire Ofllce r. Armstrong (1901), 
17 T. L. R. 709; Exploring Land & Minerals (’o. r. 
Kolckraann (1905), 94 L. T. 234 ; Ammonia Soda (’o. r. 
t^iamberlaln, [1918] 1 Ch. 266 ; Pien-y r. Mills. 11920] 
1 Ch. 77 ; Rr. City Equitable Fire lusce., [1925] Ch. 407. 

751 , ,] — A claim by contractoi-s for the 

escission of a contract for the construction of a 


worthless, & the contract being rescinded applts. 
could not recover against liim for money lent & 
goods sold by them to the partncrsliip. — Adam v, 
Newbigging (1888), 13 App. Cas. 308 ; 57 

L. J. Ch. 1066; 69 L. T. 267; 37 W. R. 97, 
H. L. ; nffg, S. C. sub nom, Newbigging v, 
Adam (1886), 34 Ch. D. 582, 0. A. 

Annotations: — Consd. Whittington r. Soalo-llayne (1900), 
82 L. T. 49. Reid. Lagunas Nitrate v. Lagxmas 
Syndicate, [1899] 2 Ch. 392 ; Armstrong r. Jackson, 
11917] 2 K. B. 822 ; Hulton r. Hulton, [1917] 1 K. B. 
813 ; Oompagnie Chemin de Fer Paris-Orleans r. Locston 
Shipping Co. (1919), 36 T. h. R. 68. 

755. Separation deed.] — In 1910 a deed of 
separation was executed by a husband & wife 
under whicl) the liusband agreed to pay to the 
wife during her life or until she should marry 
again the annual sum of 1*500. & the wife agreed 
to maintain herself & to keep indemniOed the 
husbanri against her debts torts, & not to take 
proc(‘edings for restitution of conjugal rights 
nor for divorce or judicial separation in respect 
of any previous marital offence ; & it was also 
agi’eed that all letters between the parties should 
be destroyed. The letters wei’CJ accordingly 
destroyed & tlie husband paid his wife the £500 
a year. In 11115 the wife brought an action 
against the liusband claiming to have the deed 
rescinded upon the ground that she had been 
induced to execute it bv his false & fraudulent 
r<‘presentalion8 & conceialment as to his means. 

The ct. ordcqH'd the deed t>o b(« n^scindod though 
th(^ let.l(*rs had becui destroyed & could not do 
restowjd to the respi*ciive parties, & refused t-o 
make it a condit/ion of rescission that the wife 
should repay to Die husband the annual sums of 
£500, which he had paid U) her under the deed, 
the husband having received corrcjsponding benefits 
under the deed. — Hulton v, Hulton, [1917] 1 
K. B. 813 ; 86 J.. J. K. B. 633 ; 116 L. T. 551 ; 
,33 T. L. R. 197 ; 61 Sol. Jo. 268, C. A. 

also^ Sect. 1, sub-sect. 2, C, ; Sect. 2, sub- 
I sect. 1, ante. 


railway on the plea that the contract had beem 
entered into under c*ssential eri’or induced by the 
innocent misrepresentation of the railway co. 
as to the nature of the strata through which the 
railway passed rejected on the ground that 
restitutio in integrum had become impossible by 
I'cason of the completion of the railway by the 
contractoi*s after full knowledge of the facts. — 


SuB-srxT. 7 . — Intervention of jus tfjitii. 
756. Right to rescind barred.] — Clough v, 
London A North Western Ry. ( V>., No. 669, ante, 

.] — See Companies, Vol. IX., pp. 95, 257, 

258, Nos. 490, 1600-1605. 


Glasgow & South Western Ry. Co. v, Boyd 
cVe Forrest, [1915] A. C. 526 ; 84 L. J. P. C. 157, 
H. L. 

Annataium : — Mentd. 1. R. Comrs. r. Ballaiitiuo (1924), 
8 Tax Cos. 695. 


Sub-sect. 8. — Winding up of C’ompany. 

Contract to take shares — Right to rescind barred. | 

— See Companies, Vol. IX., pp. 133-135, Nos. 
720-732. 


752. Exception to rule — Fraud.] — Lagunas 
Nitrate Co. v. Lagunas Syndicate, No. 750, ante, 

753. Alteration in character of subject-matter — 
Mining property worked.] — Attwood v. Small, 
No. 363, ante, 

754. Failure of business — Through inherent 


Sub-sect. 9. — Acquiescence, Laches, and 
Delay. 

757. Whether bar to relief — Delay.] — Upon a 
bill by the vendor, seeking to rescind the sale, on 


PART DC. SECT. 8, SUB-SECT. 9. 
757 i. Whether bar to rdief-^DelayA 
— Gardinkb V, Btckley (1905), 2 
W. L. R. 146.— CAN. 


767 il. .] — Mere delay doee 

not disentitle deft, to relief. — ^P iokkkr 
Tracttor Co., Ltd. r. Prebles (1913). 
20 W. L. R. 503 ; 5 W. W. II. 08» 


1.5 D. L. R. 278 ; 6 Sask. L. R. 339. 

—CAN. 

767 iii. .] — ^A purchaser of 

lands who wishes to repudiate his 
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Misbepebsentation and Fraud. 


Sect, 3, — Defences to proceedings : Svb-aecU 9. Sect, 4. 

PaH X, Sects. 1, 2 3 ; Sub’secl, IQ 

the ground of fraud & oppression in the trans- 
action, & error in the accounts, although the 
prayer to rescind the sale was refused, the account 
was opened after a considerable lapse of time. — 
M'Neill V. Cahill (1820), 2 BU. 228 ; 4 B. R. 
311, H. L. 

AniwUMons : — ^Re!d. Daniel t>. Falmouth, Turner u. Fal- 
mouth (1835), 6 L. J. Ch. 69. Msntd. HOBking v. Terry 
(1862), 15 Moo. P. C. C. 493. 

758. .] — (1) There can be no ratifica- 

tion of an invalid transaction where tlic person 
performing the supposed act of ratification has 
been kept by the conduct of the party in whose 
favour ft is made, xmaware of the invalidity of 
the first transaction, & has not, at the time of 
the supposed ratification, the means of forming 
an independent judgment. 

(2) Bill to set aside transactions [of 1835] was 
not filed till 1847: — Held: the delay was no 
answer to R.’s title to relief. — 8a very v. King 
(1850), 5 H. h. Cas. 027 ; 25 L. J. Ch. 482 ; 27 
L. T. 0. 8. 145 ; 2 Jur. N. 8. 603 ; 4 W. R. 571 ; 
10 K. 11. 1040, H. L. ; varying 8. C. suh norn. 
King v, Saveby (1853), 1 8m. & G. 271. 

AntmUiHmut : — As to (1) Reid. HohJyn n. Hoblyii (1889), 
60 L. T. 499. As to (2) Apld. Allcard v, Skluiicr (1887), 
36 Ch. D. 145. (Jcnerally, Mentd. Bainard v. Huiii^r 
(1856), 28 L. T. O. H. 152; Turner v. ColliiiR (1871), 
7 Cli. App. ;J34, 11 . ; I’lHaiii r. A.-G. for Gibraltar (1874), 
L. K. 5 P. C. 516 ; Do WlUo u. AddiBOii (1899), 80 L. T. 
207 ; Moody v. Cox & Datl (1917), 116 L. T. 740. 

769. r -»] — A man is not at liberty to 

play fast & loosti as to a misrepresentation of 
which he complains, to bide his time until he can 
see whether it is more for his bcmcfit to remain in 
the society or to set himself free from it, & to 
come at any time when ho thinks the balance is 
in favour of retirement & ask to be allowed to 
retii'e. Any man who claims to retire from a co. 
on the giK^und that ho was induced to become a 
member by misrepresentation, is bound t/o come 
at the earliest possible moment aft^cr he becomes 
aware of the misrtipresentation (Peabson, J.). — 
lie London & Htaff'ordsuibb Fibk Insurance 
Co. (1883). 24 Ch. 1). 140 ; 31 W. 11, 781 ; suh 
nom, lie Ixindon & Staffordshire Fire In- 
surance Co., Wallace’s Case, 63 L. J. Ch. 78 ; 
48 L. T. 956. 

Annotatitm lie Mol rnpdliliiu Coal C'oiiHuiucrh’ 

Ahhocii., Ivarburg’H Cano, |1892] 3 Cb. 1. 

760. .]— Armstrong v, Jackson, No. 

045, ante, 

761, Evidence of affirmation.] — 


Clough v, London & North Western Ry. Co., 


No. 069, ante, 

762. 


- Representor’s delay In enforcing 
contract.] — If pltf. in a suit for specific perform- 
ance has delayed for a length of time to enforce 
the agreement, acquiescence in a breach of the 
agreement, or in a misrepresentation on the 
faith of which deft, entered into the agreement, 
will not be imputed to deft, by reason of a similar 
delay on his part in repudiating it, though accom- 
panied bv possession. — Lamarb v, Dixon (1873), 
L. R. 6 H. L. 414 ; 43 L. J. Ch. 203 ; 22 W. R. 
49, H. L. ; affg, 8. C. sub nom, Dixon v, Lamare 
(1871), 19 W. R. 942. , 

Annotations : — Coiisd. Abram S.S. Co. r. WeBt^vllle 
Co., 11923] A. C. 773. Refd. Henibrow u. Tajbot (1892), 
36 Sol. Jo. 712 ; Jones v. Joseph (1918), 87 D. J. K. B* 
510. 


.]—See Limitation of Actions, Vol. 

XXXII., pp. 524, 525, Nos. 1808-1810. 

,] — Sest further t Companies, Vol. IX., 

pp. 130-132, 143, 144, Nos. 080-704, 800-810; 
Equity, Vol. XX., pp. 524 et seq, ; Nos. 2488 et 
seq, ; Evidence, Vol. XXII., pp. 175-179, 
Nos. 1526-1544; Limitation op Actions, Vol. 
XXXII., pp. 520 et seq, 

Acquiescence.] — See Companies, Vol. IX., 

pp. 132, 133, 142, 143, 250, 257, Nos. 705-719, 
702-799, 1590-1598; Fraudulent & Voidable 
Conveyances, Vol. XXV., pp. 215, 210, Nos. 


497-500. 


Sect. 4.— PARTIES TO PROCEEDINGS. 
General rule — Parties to the representation.] — 

See Part VI., ante. 

Infants.] — See Infants, Vol. XXVIII., pp. 295 
et seq. 

Bankrupts.] — See Bankruptcy, Vol. V., pp. 
971 et seq. 

Lunatics.] — See Lunatics, Vol. XXXllL, 
pp. 128 et seq. ; pp. 230 et seq. 

Married women.] — See Husband & Wife, Vol. 
XXVII., pp. 248 et seq. 

Personal representatives.] — See Executors, Vol, 
XXIV., pp. 649, 050, 710 et seq,. Nos. 0763-0707. 

Assignees.] — See Bankruptcy, Vol. V., pp. 030 
et seq., 1014, No. 8274 ; Choses in Action, Vol. 
VIll., pp. 432, 433, 488-491, Nos. 97-99, 505- 
580 ; Contract, Vol. XII., pp. 590-007. 

See, also, Auction, Vol. III., pp. 41 et seq. ; 
Companies, Vol. IX., pp. 135, 130, 354-350, 
Nos, 739-745, 2237-2248 ; Partnership. 


Part X. — Misrepresentation as a Defence. 


SiocT. L— IN GENERAL 

763. Fraud of plaintiff— Bar to action.]— Beg- 
BiK V. Phosphate Sewage Co., No. 772, post, 

764. Whether available to person participating 
In fraud— General rule.]— Weare v. Deare, No. 
801, post, 

766. In answer to plea of release.] — 

Defts. being indebted to pltf. for goods, & being 


indebted also to other persons, had entered into 
a composition with their creditors. Pltf. had 
refused to join unless defts. would pay him 
dividends at a rate exceeding that which was 
accepted by the others ; & this was agreed upon 
between pltf. & defts. without the knowledge of 
the other creditors. Defts. had stated to pltf., 
as an inducement for his making this contract, 


agreomont upon thu ground of mlH- 
ropresontation luuBt do bo promptly 
wnou kuowlodgo of mlBn^pregentatlon 
comes to him. — F ranco -Bblqi an In* 
VlfiSTMKNT Go. V. 8MAbl. (1916), 34 
W. L. R. 857 ; 10 W. W. H. 924.— CAN. 


757 Iv. .] — Delay or laches 

of theniHolvoB do not constitute a 
defonoe to on action for resciBBlon of a 
sale of land because of niisropre* 


Beiitatlon. — W right e. Weeks (Alta.), 
[19191 2 W. W. n. 27 ; 14 Alta. L. R. 
467; 46 D. L. R, 322.— CAN. 

767 V. .1 — ^Meiklbjohn v. 

Hugo (AlU.), [1924] 1 D. L. R. 272.— 
CAN* 

767 Vi. — Irvine u. Ktrk* 

PATrauoK (1850), 7 Bell, So. App. 186 ; 
22 So. Jnr. 634 : rmsg. <1848), 10 Donl. 
(Ct.. of SoHB.) 367.— 400T. 


n. Acquiescence.] — Ci.abk v. 

Clark (1882), 8 V. L. R. 303.— AUS. 

FART X. SECT. 1. 

o. fVetwcl of plaintiff — Bar to 
action — Nat unless repudiaHon re* 
inslatement of plaintiff pleaded .) — 
Anderson v. Costello (1871), 19 
W. R. 628.— IR. 
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Part X.— Misrepresentation as a Defence. 


that no other creditor had a similar preference. 
Pltf. received securities from defts. on account of 
the composition bargained for by him. The state- 
ment, that no other creditors had been preferred 
equally with pltf., was false within the knowledge 
of defts.: — Held: (1) (Wightman, J.) in this 
action, the plaintiff might allege the deception 
put upon him by defts. in answer to their plea 
of release; (2) (Coleridge & Erle, JJ.) he 
could not so allege a deception practised on him- 
self by defts. in the execution of a fraud by him- 
self & them upon other parties. — ^Mallalieu v. 
Hodgson (1851), 16 Q. B. 689; 20 L. J. Q. B. 
330 ; 15 Jur. 817 ; 117 B. B. 1045 ; suh nom» 
Malalieu v, Hodgson, 17 L. T. O. S. 37. 
Annotations :^A8 to (2) Consd. Mayhow v. Boyos (1910), 
[1888] W N Rsfd. Re Harvey, Kx p. riiilllpB, 

766. Party obtaining benefit.] — Irlam v. 

Midland By. Co., No. 771, post 

.]See Estoppel, Vol. XXI., pp. 276, 277, 

Nos. 931-935 ; Equity, Vol. XX., pp. 248 ct seq. 
Defence by way of estoppel.] — See^ qcnerallyy 
Estoppel, Vol. XXI., pp. 290-404. 

Right to begin.] — See Evidence, Vol. XXII., 
p. 44, No. 201. 


Sect. 2.— AGAINST ASSIGNEE OF REPRESENTOR. 

767. Assignee of chose In action.] — In the first 
place, I hold it to be a proposition that cannot be 
questioned that the assignee of a debt, whether 
it is a debt created by covenant or by bond, or a 
debt created by a parol agreement, stands in no 
better position than the assignor. He tiikes no 
further rights than the assignor had, who assigned 
the debt, ho acquires no other rights unless the 
debtor, after knowing of the defence which he 
has, lies by so long as to induce a reasonable 
inference that he elects not to take advantage of 
the fraud, but to (jonfirm the assignment, or 
notihes to the assignor of the <lebt that he cdects 
U) adirm it, or does something equal to that 
(Lush, L.J.). — Wakefield & Barnsley Bank- 
ing (Jo. V, Normanton Lo(jal Board (1881), 44 
L. T. 697 ; 45 J. P. 601, C. A. 

.] — See CiiosES iN Action, Vol. VIII., 

p. 494, No. 607. 

Debt on building lease.] — Sec Building 

Contracts, Vol. VII., p. 361, No. 117. 

Payment by trustees of infant.] — See In- 
fants, Vol. XXVIII., p. 178, No. 378. 

Assignee of insurance policy.] — See Insurance, 
Vol. XXIX., pp. 91, 373, Nos. 490, 2989. 

Assignee for value without notice.] — Sec l*art 
XI., post. 

Assignment of goods.] — Sec Sale of Goods. 


Sect. 3.— PARTICULAR INSTANCES. 

Sub-sect. 1.^ — ^Actions on Contracts. 

768. Whether fraud a good defence — General 
rule.] — Collins v, Willbb (1597), Moore, K. B. 
468 ; Owen, 63 ; Cro, EUz. 774 ; 72 E. B. 701. 

769. Quantity of fraud immaterial.]— 

The quantity cd fi«ud is immaterial. The issue 
raised is, whether the note was obtained by 
fraud ; ^ that is proved (per Cur.). — Staples v. 
Clay (1847), 9 L. T. O. S. 222. 


770 . Though not relating directly to 

subject matter — Inducement by misrepresentation.] 

— ^A contract may be avoided by a false & fraudu- 
lent representation, though not relat^ directly 
to the nature or character of its subject-matter, 
if it is so closely connected with the contract as 
that the party sued upon it would not, but for 
the representation, have entered into it, & was 
induced to enter into it, to the knowledge of the 
other party, by such representation. — Canham v, 
Barry (1855), 15 C. B. 597 ; 3 C. L. B. 487 ; 
24 L. J. C. P. 100 ; 1 Jur. N. S. 402 ; 139 E. B. 
658. 

Annotations : — Mentd. Daily v. Do Crespipriiy (1809), L. It. 

4 g. B. 180 ; FiHlier r. Tally (1878). 3 App. Cas. 627. 

771. Though benefit obtained by 

party defrauded.] — A general allegation of fraud 
is on demurrer a good answer to an alleged 
contract, although the pleading alleging the 
contract sliows that the person defrauded took a 
special benefit under the contract. — Irlam v. 
Midland By. Co. (1875), 23 W. B. 660. 

772. .] — Defts., a limited co., had 

patented in England a process for utilising sewage. 
Pltf., acting ostensibly on his own account, but 
really on account of the co., bought from defts. 
for £15,000, a grant of the exclusive right to use 
their process in Berlin. Pltf. then conveyed his 
int<T€^8t to L. for £30,000, &. L. conveyed it for 
£30,000 to H.’s clerk, in trust for the intended 
Berlin co. The Berlin co. wna formed iSL issued 
a prospectus, stating that- they liad the exclusive 
right to use defts.’ process in Berlin. The 
£30,000 was paid </0 H., who kept £15,000 &> paid 
£15,000 to defts. in satisfaction of pitf.’s obliga- 
tions. The object of the scheme was to lloat the 
Berlin co., in which 11. was interested. No 
exclusive riglit had beem or could bti obtained 
in Berlin, A; pltf. & il. know this, but defts.’ 
directors did not. In an action to recover the 
£15,000 paid to defts. : --Held : jdtf. was not 
entitled to recover, because, knowing that there 
was no Berlin patent, In? liad only bargained for 
an ostensible grant, which hes had got, & because 
his claim was founded on fraud, & a rule to enter 
the verdict for defts. was made absolute. — ^Begbie 
V, Phosphate Sewage Co. (1876), 1 Q. B. D. 
679 ; 35 L. T. 350 ; 25 W. B. 86, C. A. 

Annotations : — Apld. Soott v. Brown, Dooritiff, McNah, 

81au«riit«r & May v. Brown, Dooriug, McNah, 118921 2 

g. B. 721. Refd. Re UobiiiHou’B SctlTnit., Gant v. Hobbs, 

[19121 I CJh. 717. 

773. Not when contract executed — Unless 

misrepresentation as to nature of contract.]— Where 
an agreement has been fully executed, it is no 
answer to an action arising out of it tliat deft, 
was induced to enter into it by fraud, unless the 
fraud be such as to have induced deft, to make 
a contract different from that which ho thought 
he was making. — Feret v. Hill (1854), 15 C. B. 
207 ; 2 O. L. B. 1366 ; 23 L. J. C. P. 186 ; 23 
L. T. O. S. 158; 18 Jur. 1014; 2 W. B. 403; 
139 E. B. 400. 


Anruttaiians : — Conid. (Junliain v, Barry (1855), 1,5 O. B. 
597 ; II. V. Sa«iaiorH' Co. (1863), 10 H. L. Caa. 404. 
Retd. Taylor v. Cheater (1869), L. it. 4 g. B. 309. Xeatd. 
Andoraon v. liadcJiffe Sc Walker (1858), 5 Jur. N. 8. 
704 ; Fliiher v. Tully (1878L 3 Anp. Caa. 627 ; Motley 
r. Koniioldaon (1895), 12 li. 158 ; Gordon v. Metro- 
politan Polleo Chief Comr., [19101 2 K. B. 1080. 


774. Not mere fraudulent conduct — ^Action 

on bill of exchange.] — The fraudulent manner in 
which pltf. obtamed possession of the bills of 
lading held not to bar nis right to relief, but only 


PART X. SECT. 8, SUB-SECT. 1. 

778 i. Whdher froMd a good defentx — 
R ot taken. ooniranA executed— Uniess mis- 


representation as to ruUure of contract. J — 
The ordinary rule doea not apply whore 
a man incapable of reading la induced 
to sign a contract, it being represented 


ttiat it is an entirely different docu- 
ment . — American -Abkll Co. v. Tov- 
H<3UND (1009), 10 W. L. U. 413.— 

CAN. 
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Misrepbesbntation anp Fraud. 


Sect. 3 . — Particular instances: Sub-sects, 1 dr 2. 

Part XI,] 

to affect the question of costs. — D jiesser v, 
Hoarb (1856), 26 L. J. Ch. 51 ; 28 L. T. O. S. 1 ; 
2 Jur. N. S. 1151, L. JJ. ; revsd, on other grounds, 
sub nom, Hoabe v. Dresser (1859), 7 H. L. Cas. 
290, H. L. 

AnnotatUm ;-~Mentd. Jic Wait, [1926] Ch. 962. 

776. Fl*aud of third party — Privity of 

plaintiff.] — Clough v, London & North Western 
R y. Co., No. 069, ante, 

776. What must be proved — General rule.] — 

(1) A contract into which a person may have 
been induced to enter by false & fraudulent 
representation is not void, but merely voidable 
at the election of the person defrauded after he 
has had notice of the fraud. Unless & until he 
makes his election & by word or act repudiates 
the contract or expresses liis determination not 
to be bound by it the contract remains as valid 
& binding as if it had not been tainted with 
fraud ; (2) the party defrauded cannot avoid 

one part of a contract & afnim another part 
unless the parts are so severable from each other 
as to form two independent contracts. 

(8) To maintain the first (plea of false repre- 
sentetion], the burden rested on resps. of estab- 
lishing, either by the admission of applts. or by 
the findings of the jury, the following conclusions 
of fact ; (a) that the representations complained 
of were made by applts. to resps. ; {h) that these 
representations were false in fact ; (c) that applts., 
when they made them, either knew they were 
false or made them recklessly without knowing 
whether they were false or true ; (d) that resps. 
were thereby induced to enter into the covenants 
contained in the leases ; ^ (e) that immediately 
on or at least within a reasonable time after their 
discovery of the fraud which had been practised 
on them they elected to avoid the leases accord- 
ingly repudiated them. 

Of these, the last is the most vital, in the sense 
that it is the condition precedent which must be 
fulfilled before resps. can escape from the obliga- 
tions of the contracts they have entered into, 
however fraudulent those contracts may be (Lord 
Atkinson). — ITnitbd Shoe Machinery Co. op 
Canada v. Brunet, [1909] A. C. 330 ; 78 L. J. 
P. C. 101 ; 100 L. T. 579 ; 25 T. L. R. 442 ; 53 
Sol, Jo. 396, P. C. 

777. Variation of liability under the con- 

tract.] — Green v. Gosden, No. 159, ante. 

Alteration of position.] Part V., 8ect. 3, 
ante, 

778. Repudiation of contract— Whether 

repudiation implied from plea of fraud.] — (l) A 

contract cannot be avoided for fraud unless the 
person defrauded has disailirmed the contract & 
reinstated as for as possible the opposite party. 
Allegations of such matters are implied in the 
general plea of fraud, & are put in issue by a joinder 
of issue without a special replication. 

(2) A contract induced by fraud is voidable &, 


not void. — Dawes v. Harness (1875), L. R. 10 
C. P. 166 ; 44 L. J. C. P. 194 ; 32 L. T. 169 ; 23 
W. R. 398. 

An7u>taiion : — Omcrallu, Rcfd. Irlani r. Mid. liy. (1875), 23 
W. II. 660. 

779. .] — Aaron’s Reefs v, 

Twiss, No. 16, ante, 

780. .] — United Shoe Ma- 
chinery Co. OP Canada v. Brunet, No. 776, 
ante, 

Contract to take shares in company.] — 

See Companies, Vol. IX., p. 116, Nos. 665-568. 


Sub-sect. 2. — Other Cases. 

Action against administration.] — See Executors, 
Vol. XXIV., p. 668, No. 6060. 

Action on bill of exchange.] — See Bills op 
Exchange, Vol. VI., pp. 122, 166-172, Nos. 814, 
815, 1053-1075. 

Action on bond.] — Sec Bonds, Vol. VII., p. 249, 
No. 921. 

Action for breach of promise.] — See Husband & 
Wipe, Vol. XXVII., pp. 30, 31, Nos. 66-70. 
Action on charterparty.] — See Shipping. 

Action on a deed.] — See Deeds, Vol. XVII., 
pp. 230-232, Nos. 448-466 ; Estoppel, Vol. XXI., 
pp. 273, 295, Nos. 906, 1053. 

Action on deed of separation.] — See Husband 
& Wipe, Vol. XXVII., pp. 227, 228, Nos. 1981- 
1993. 

Action to enforce reference to arbitration.] — 

Sec Arbitration, Vol. II., pp. 368, 369, Nos. 364- 

359. 

Action to enforce foreign Judgment.] — See 
Conflict op Laws, Vol. XI., p. 467, Nos. 1132- 
1135. 

Action on guarantee.] — See Guarantee, Vol. 
XXVI., pp. 187, 211-220, Nos. 1439, 1666-1716, 
1733-1743. 

Actions by infants.] — See Infants, VoJ. 
XXVIII., pp. 175-178, Nos. 360-380 
Action for infringement of copyrights.] — See 
Copyright, Vol. Xlll., p. 168, Nos. 59, 60. 

Action on Insurance policy.] — See Insurance, 
Vol, XXIX., pp. 49-62, 62, 160-175, 350-363, 359, 

360, Nos. 114-129, 144-151, 213, 214, 1164- 
1317, 2836-2866, 2910-2914. 

Action on money-lending contract.] — See 
Money & Money-Lending, p. 205, No. 310, post. 
Action on sale of goods.] — See Sale op Goods. 
Action on sale of land.] — See Sale of Land. 
Action against shareholder of company.] — 
See Companies, Vol. IX., pp. 116, 117, 247-258, 
Nos. 566-575, 1652-1606. 

Action for specific performance.] — See Specific 
Performance. 

Action lor wrongful execution.] — See Execu^ 
tion, Vol. XXI., p. 646, No. 1219. 

Registration of resolution for liquidation by 
arrangement.] — See Bankruptcy, Vol. V., p. 1069, 
Nos. 8748-8763. 


776 J. U'htU inwU be proved — General 
rule ,] — In owlor to oucooBofulIy roBlst 
an action on a contract induced by 
material false I'oprcaontation, doft. 
la entitled to auoceod if he can estabilah 
that the nilareproRontation was a 
material one. 6: that ho entered into 


t.lie contract iti reliance on the truth 
thereof. — Viuokn v, Hillikr, [1904] 
T. 8. 312.-~S. AF. 

p. Innocent hut material mUrepre- 
sentaiions .] — An action by a vendor 
to enforce a contract for the sale 


of a business fails where it appears 
that the purchasers were induced to 
enter into the contract by the material 
misrepresentations of the vendor, 
though innocently made. — Kidd v. 
Nelson (1913), 18 B. C. R. 217 ; 
12 D. L. IL 417.— CAN. 
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Part XI. — Effect of Fraud on Innocent Parties. 


781. Interest acquired by innocent third party.] 

Interests obtained through fraud cannot be 

maintained by third persons, although not them- 
selves parties to the imposition. — ^Bridomax v. 
Green (1757), 2 Ves. Sen. 627 ; Wilm. 58 ; 28 
E B. 396, L. C. 

/niwtatUms : — Apid. Huffuenin v. Baseley (1807), 14 Ves. 
"^273; Cooke v. Lamotte (1851), 15 Beav. 234 ; Cockell 
V Taylor, Collett r. Preston, Preston v. Collett (1852), 
15 Beav. 103; Smith v, Kay (1859), 7 H. L. Cas. 751 ; 
He Yates, Ex p. Brown (1879), 27 W. R. 651. Reid. 
Vane v. Vane (1873), 8 Ch. App. 383 ; Allcard v. Skinner 
(1887), 36 Ch. D. 145 ; Morley e. Loufirhnan, 11893] 1 Ch. 
736 ; He McOallum, McCallum e. McCallum, [1901] 1 Ch. 
143 ; John v. Dodwell, [1918] A. C. 565. Hentd. Dent «. 
Bennett (1839), 4 My. Sc Cr. 269 ; Reynell i>. Sprye, 
Sprye v. Reynell (1852), 21 L. J. Ch. 633 ; Cox v. Bruton 
(1857), 5 W. R. 544 ; Lyon e. Home (1868), L. R. 6 Eq. 
655 ; Coultwas v. Swan (1871), 19 W. R. 485 ; Baker v. 
Loader (1872), L. R. 16 Eq. 49 ; Moxon v. Payne (1873), 
8 (]h. App. 881 ; Berry v. Glazebrook (1891), 7 T. L. R. 
574 ; Turnbull v. Duval, [1902] A. C. 429. 

782. .] — Interests obtained through the 

fraud of another person cannot be maintained. — 
Huguenin V. Baseley (1807), 14 Ves. 273 ; 33 
K. K. 626, L. C. 

Auiwlaliona Diftd. Harrison v. Wiltshire (1834), 4 L. J. Ch. 
30 («je4 L. J.Ch.260). Apld.Scholefleld«.Templer(1859), 
John. 155 ; Topham e. Portland (1863), 1 De Q. J. & Sm. 
517 ; Coxone. Schofield (1893), 9 T. L. R. 290 ; Morley r. 
Loughnan, [1893] 1 Ch. 736. Ezpld. John v. Dodwell. [1918] 
A. C. 563. Bald. Harris r. Treinenheere (1808), 15 Ves. 
34 ; Lloyd e. Passingrham (1815), Coop. G. 152 ; Cockell v. 
Taylor, Collett v. I'reston, l^reston v. Collett (1852), 16 
Beav. 103 ; Russell v. Jackson (1852), 10 Hare, 204 ; Tee 
V. Ferris (1856), 2 K. & J. 357; He Royal British Bank. 
Niool’s Case (1859), 3 De G. & J. 387 ; Rhodes v. Bate 
(1865), 4 Gin. 670 ; Natal Land Sc Colonization Co. v. 
Good (1868), L. R. 2 P. C. 121 ; Vane v. Vane (1873), 8 
(!h. App. 383 ; Alloard i?, Skinner (1887), 36 Ch. D. 145 ; 
He, Stead, Whltham v, Andre (1899), 69 L. J. Ch. 49 ; 
He McCallum, McCallum v. McCallum, 119011 1 Ch. 143 ; 
Manks e. Whlteley, [1911] 2 Ch. 448. Mantd. Lloyd v. 
Passiugrham (1809), 16 Ves. 59 ; Pratt v. Barker, I»retty 
V. Barker (1825), 1 Sim, 1 ; Maccabo v. Hussey (1831), 
5 BIJ. N. S. 716 ; Niool v, Vaufirhan (1832), 6 Bll. N. S. 
104 ; Hunter v. Atkins (1834), Coop. temp. Brougrb. 
464 ; Niool v. Vauffhan (1834), 7 Bll. N. S. 395 ; Dent 
r. Bennett (1839), 4 My, Sc Gr. 269 ; Middleton v. Sherburne 
(1841), 4 Y. & C. Ex. 358 ; Hogrhton v. Hogrhton (1852), 
15 Beav. 278 ; Reynell v. Sprye (1852), 1 De G. M. Sc G. 
600 ; Wallgrrave v. Tebbs (1865), 2 K. & J. 313 ; Talbot 
r. Hope Scott (1858), 4 K. & J. 96 ; Forshaw v. Welsby 
(1860), 30 Beav. 243 ; Nottldgre v. Prince (1800), 2 GilT. 
246 ; Brown v, Kennedy (1863), 33 Beav. 133 ; Toker 
1 ’. Toker (1863), 3 De G. J. Sc Sm. 487 ; Lyon v. Home 
(1868), L. R. 0 Eq. 655 ; Coutts r. Acwprth (1869), L. R. 
8 Kq. 558 : Galway Borougrh Case (1869), 1 O'M. & H. 303 ; 
Tunhum v. Portland (1869), 5 Ch. App. 40 ; Tumcir v, 
Collins (1871), 7 Ch. App. 334, n. ; Baker v. Loader (1872). 
L. R. 16 Eq. 49 ; Galway County Case (1872), 2 O’M. & H. 
46 ; Hall v. Hall (1873), 8 Cli. App. 430 ; Moxon v. 
Payne (1873), 8 Ch. App. 881 ; Burstall v. Beyfus (1884), 
32 W. R. 418 ; Berry v. Glazebrook (1891), 7 T. L. R. 674 ; 
Barron v. Willis. [19001 2 Ch. 121 ; Powell v. Powell. 
11900] 1 Ch. 243 ; Wilton v. Osborn, [1901] 2 K. B. 110 ; 
Bischoff’s Trustees. Frank (1903), 89 L. T. 188 ; Cavendish 
r. Strutt (1903), 19 T. L. R. 483 : Wrigrhtt?. Carter, [1903] 
1 Ch. 27 ; Howes v. Bishop, [1909] 2 K. B. 390 ; Lloyd 
V. C:Joote Sc Ball, [1915] 1 K. B. 242 ; Moody v. Cox& Hatt, 
11917] 2 Ch. 71 ; Shears v. Jones (1922), 128 L, T. 218. 

788. .] — The principle is established that 

interests obtained through fraud cannot be main- 
tained by third persons, although not themselves 
parties to the fraud (James, L.J.). — Yates, 
Ex p. Brown (1879), as reported in 27 W. R. 051, 
A. 

; — Mmtd. Re Harrison, Ex p, Harrison (1880), 

12 Lowenthal, Ex p. Beesty G884), 

13 Q. B. D. 238 ; Re Barnett, Ex p. Reynolds (1885), 16 

W L T McHenry, Sharp v. Brown (ls86), 

784. Third party a bond ilde purchaser for 

vaius.] — A man, already married, performed the 


ceremony of marriage with G. W., & joined with 
her in executing an assignment of her life interest 
in a trust fund to a purchaser. The fraud practised 
upon G. W. by the person acting in the character 
of her husband did not affect the validity of the 
assignment, nor was it necessary to make the 
supposed husband a party to a suit instituted by 
the purchaser to obtain the benefit of the assign- 
ment. — Sturge r. Starr (1833), 2 My. & K. 195 ; 
39 £. R. 918. 

786. .] — An innocent party cannot 

derive any benefit from a fraud unless there has 
been some consideration moving from himself. — 
ScHOLEFTELD V. Templer (1859), 4 De G. & J. 
429 ; 34 L. T. O. S. 36 ; 7 W. R. 685 ; 45 E. R. 166, 
L. C. & L. J J. 

AnTwtatuma : — Diltd. Re McCallum, McCallum v. McCallum, 
[1901] 1 Ch. 143. Conid. Stoddai tr. Union Trust (1911), 
81 L. J. K. B. 140. Reid. Heath v. (^roalock (1874), 31 
L. T. 650 ; Manks r. Whlteley, [1911] 2 Ch. 448. 


786. .] — A title cannot be derived 

under a fraud upon a power in the absence of 
valuable consideration. — Topham v. Portland 
(Duke) (1863), 1 De G. J. & Sin. 517 ; 1 New Rep. 
496 ; 32 L. J. Ch. 257 ; 8 L. T. 180 ; 11 W. R. 
507 ; 46 E. R. 205, L. JJ. ; on appeal^ sub nom, 
Portland (Duke) v. Topham (Lady) (1864), 11 
H. L. Cas. 32, H. L. ; subsequent proceedings^ 
sub nom. Topham v. Portland (Duke) (1869), 
5 Ch. App. 40, L. C. & L. J. 


Annoiaiiima : — Mentd. lianklnff r. Barnes (1864). 3 Now Rep. 
660 ; Eglinton v. Lamb (1867), 15 L. T. 657 : Cooper r. 
Cooper (1860), 5 Ch. App. 203 ; Preston v. Preston (1869), 
21 L. T. 346 ; Thacker r. Key (1869), L. R. 8 Eq. 408 : 
Re Huish's Charity (1870), L. R. 10 Eq. 5 : Roach v. Trood 
(1876), 3 Ch. D. 429 ; Palmer v. Locke UBSO). 16 Ch. D. 
294 ; Whelan v. Palmer (1888), 39 Ch. D. 648 ; Re 
Homers, Clocks v, Somerset (1895), 39 Sol. Jo. 705 ; Viant 
V. Cooper (1897), 76 L. T. 768 ; Molyneux v, Fletcher, 
[1898] 1 Q. B. 648; Saunders v. Hhafto (1904), 91 L. T. 
282 ; A.-G. V. Richmond (No. 1), [1008] 2 K. B. 729 ; 
Cioutto V, Storey, [1011] 1 Ch. 18 ; Re Holland, Holland 
r. Clapton, [1914] 2 Ch. 595. 


787. .J — D. & CO. deposited certain 

goods with pltfs. as security for an advance ; they 
afterwards obtained possc^ssion of the goods by 
fraudulently representing to pltfs. that they had 
sold them to defts. &> would hand over to pltfs. 
the money to be received in payment. I). & co. 
obtained an advance from defts. Sc deposited the 
goods, with a power of sale, with them : — Ileid : 
as pltfs. had parted with their special property in 
the goods to D. & co., they could not recover them, 
in an action, from defts. who had obtained them 
bond fide Sc for a good consideration. — Babcock 
V. Lawson (1880), 5 Q. B. D. 284 ; 49 L. J. Q. B. 
408 ; 42 L. T. 280 ; 28 W. R. 591, 0. A. 

Annutation.8 : — CODSd. Nash v, De Frevllle, [1900] 2 Q. B. 

72. Reid. Furquiiursuii v. King (1902), 71 L. J. K. B. 

667. 

788. Sale or pledge before election to avoid 

contract.] — Where the owner of goods suffers 
another to have possession of them, or of the docu- 
ments which are the evidence of property therein, 
on a sale to him, obtained by means of fraudulent 
representation, Sc avoidable at the option of the 
owner, a sale or pledge by such part^, before the 
owner has exercised his option. Sc without notice 
to the subsequent purcliaser, is binding ; but this 
is not so when a partv has merely obtained the 
goods by means of false pretences, without any 
contract of sale to himself ; as when he falsely Sc 


PART XI. 

q. /n<«real aapiired by intmeent 
third paHy — For valuable consideration. ] 
H a deed be obtained by fraud, a 
J. — VOL. XXXV. 


person Inuooently taking under it for 
valuable consideration wiU be pro- 
tected. — Matthewson V . Hekoebso.v 
(1864), 15 C. P. 90.— CAN. 


,j — ^ person cannot 

retain a benefit obtained by the fraud 
of another, even though himself inno- 
cent of the fraud, unless a valuable 

O 



82 


Miseepresentation and Fraud. 


fraudulently represents that another person has 
authorised him to purchase the goods. & in such 
case, the original owner can recover the goods from 
a party to whom they have been sold or pledged 
by the person who fraudulently obtained them, 
before any notice of the fraud, or any disaffirmance 
of the transaction by the real owner. — Higgons v. 
Bueton (1867), 20 It. J. Ex. 342 ; 29 L. T. O. S. 
166 ; 6 W. R, 683. 


AnnotaiionH ; — Difltd. Johnson v. Credit Lyonnais Co., 
Johnson v, Bluiuenthal (1877), 3 C. P. I>._32. 0<M^. 
Candy v. Lindsay (1878), 3 App. Cas. 459. _Reld. Goblnd 
Chundor Seln v. Ilyan (1861), 16 Moo. P. C. C. 230 ; 
Hardman v. Booth (1803), 32 L. J. Ex. 105 ; G. W. Ry. v. 
London & County Bunkinflr Co., (1901 j A. C. 414. Mentd. 
lUchards v. Johnson (1859), 33 L. T. O. B. 20(5; Jt. v. 
Central Criminal Court JJ. (188G), 65 L. T. 480. 


789. .] — Clough v. London & North 

Western Ry. Co., No. 609, ante. 

.] — See, also, Trover ; Sale op Goods. 

790. One of two Innocent parties forced to 
suffer by fraud — Whether one enabling fraud to be 
committed bears the loss.] — Where one of two 
innocent Iversons must suffer by the fraud or 
negligence of a third, whichever of the two gave 
him credit ought to bear the loss. — Fitzherbert 
V. Mather (1786), 1 Term Rep. 12 ; 99 E. B. 944. 
Annciaiiana : — Refd. Proudfoot v. MouU‘flore (1807), L. R. 

2 Q. B. 611. Mentd. Iluckmun v. Fernits (1838), 3 M. & W. 

506: Cornfoot v. Fowke (1840). « M. & W. 358 ; Whoolton 

V. Blardlsty (1857), 8 E. & B. 232 ; Stiihley r. Imperial 

Marino InHoe. (1870), 1 Q. B. D. 507 ; Blackburn, Low v. 

Vlfifors (1887), 12 App. Cas. 531. 


791 , ,] — Where one of two innocent 

persons is to suffer from the fraud of a third, ho 
who has enabled such third person io commit 
the fraud must bear the loss (Keating, J.). — 
Phillips v. 1m Tiiurn (1800), L. R. 1 C. P, 463 ; 
Har. & Ruth. 499 ; 35 L. J. C. P. 220 ; 14 L. T. 
406 ; 14 W. R. 663. 

Annotaiiim : — Mentd. Vagllano v. Bank of England (1889), 

23 g. B. 1). 243. 

792, .] — H., a merchant dealing in 

tobacco & a broker in that trade, had fifty hogs> 
heads of that article lying in bond in his name in 
the K. dock. The warrants for them had been 
issued to liim. l?ltf. bouglit the tobacco from II. 

paid for it, but he left the dock warrants in the 
possession of H., & took no steps liave any change 
made in (lie books of the dock co. as to the owner- 
ship of the tobacco. H. being the ostensible 
owner of tlie tobacco fraudulently obtained 
advances on ilie pledge of a portion of the tobacco 
from defts. respectively, & handed to them the 
dock woiTants. Both defts. acted in good faith, 
& took fresh dock warrants from the dock co. ; — 
Held : H. was not entrusted by pltf. as his factor 
or agent witli tlie documents of title, within 
0 Geo, 4, c. 94, s. 2 ; & the conduct of pltf., in 
leaving the indicia of title in II. ’s hands thus 
enabling liim to obtain advances on the security 
of the goods, was not such as to disentitle pltf. to 
recover its value from defts. — J ohnson v. Credit 
Lyonnais Co., Johnson v. Blumenthal (1877), 
3 O. P. D. 32 ; 47 L. J. Q. B. 241 ; 37 L. T. 057 ; 
42 J. P. 648 ; 26 W. R. 195, C. A. 


AnnotatUms : — Re!d. Attenhoif)ugl» v. Bt. Kathorino’s Dock 
Go. (1878), 3 CJ. P. D, 460 ; Bcliollleld t?. LondoHboruugh, 
11895J 1 g. B. 530 ; Farquliaiwui r. King, [19021 A. C. 
326 ; Longman v. Bat h Kloctiic Tramways, 11905] 1 Ch. 
040. Mentd. Joseph r. Wobb, Joseph r, Lvons, Joseph 
V. Pidcock, Joseph v. Jones (1883), ('iiib. it FJ. 202, 


798. •] — The owner of goods lying 

at a wai*ehouse was induced by the fraud of P. 


to instruct the warehouseman to transfer the goods 
to the order of F., & the goods were accordingly 
placed at F.’s disposal. F. then sold the goods to 
an innocent purchaser, who, before paying the 
price, obtained a statement from the warehouse- 
man that he held the goods at the purchaser’s 
order. On the discovery of F.’s fraud, the ware- 
houseman refused to deliver the goods to the 
purchaser. In an action by the purchaser against 
the warehouseman : — Held : the warehouseman, 
having attorned to the purchaser, was estopped 
from impeaching his title. 

The true owner, having enabled F. to liold 
himself out as the owner, could not set up his 
title against that of the purchaser (Lord Hals- 
BURY). — ^Henderson & Co. v. Williams, [1896] 
1 Q. B. 621 ; 64 L. J. Q. B. 308 ; 72 L. T. 98 ; 43 
W,B.274; 11 T. L. B. 148 ; 14 B. 375, C. A. 
Annotations: — Oonsd. Farquhareon v. King, [1902) A. C. 

325. Reid. Herdman v. Wheeler, [1902] 1 K. B. 361. 

Mentd. Componia Navlora Vasooiizada v. Churchill &; Bim, 

Same v. Burton, [1906] 1 K, B. 237. 

794. .] — ^Applts., who were timber 

merchants, warehoused with a dock co. the timber 
they imported, & instructed the dock co. to accept 
all transfer or delivery orders signed by their 
clerk. The clerk had their authority to make 
limited sales to their known customers. The 
clerk under an assumed name fraudulently sold 
timber of applts. to resps., who knew nothing of 
applts. or of the clerk under his real name, & who 
bought & paid the clerk for the timber in good 
faith. The clerk carried out the sales by giving 
the dock co. orders for the transfer of timber into 
his assumed name, &> then in that name giving 
delivery orders to resps. •.--‘Held : applts., not 
having held out the clerk to resps. as their agent to 
sell to resps., were not estopped from denying the 
clerk’s authority to sell ; the clerk, having no title 
or apparent authority himself, could not give 
resps. any title ; & applts. were entitled to recover 
from resps. the value of the timber. — ^F arquhabson 
Brothers & Co. v. King & Co., [1902] A. C. 326 ; 
71 L. J. K. B. 667 ; 86 L. T. 810 ; 61 W. B. 94 ; 
18 T. L. B. 606 ; 46 Sol. Jo. 684, H. L. 

Annotations : — Distd. Commonwealth Trust v. Akotey, 

11926] A, C. 72. Consd. Jones v. Waring &; Qillow, 11926] 

A. C. 070. Reid. Herdman v. Wheeler, [1902] 1 K. B. 

361 ; Rlmmcr v. Webster, [1902] 2 Ch. 163 ; Weiner v. 

Gill, Same v. Smith, [1906] 2 K. B. 674 : Truman r. 

Attenborough (1910), 103 L. T. 218 ; Macmillan r, London 

Joint Stock Bank, [1917] 2 K. B. 439 ; Bradford v. I»rlce 

(1923), 92 L. J. K. B. 871. 

795, .] — Carlisle & Cumberland 

Banking Co. v. Bragg, No. 62, ante. 

.] — See, also. Estoppel, Vol. XXI., 

pp. 399-402, Nos. 1595-1618; Mortgage, Part 
III., Sect. 3, sub-sect. 2, A. (c), post. 

Priority generally .] — See Equity, Vol. XX., 

pp. 296 et seq. 

Right of innocent party to repudiate transaction — 
On discovery of fraud.]— Part IX., Sect. 1, 
sub-sect. 8, E., Sect. 2, sub-sect. 6, C., ante. 

Jus tertil .] — See Part IX., Sect. 3, sub-sect. 7, 
ante. 

What is Innocent misrepresentation.] — See 

Part IV., Sect. 2, ante.- 

Remedies for Innocent misrepresentation.] — 
See Part VII., Sect. 3, anie. 

Liability of innocent principal — Misrepre- 
sentation by agent for own benefit .] — See Agency, 
Vol. I., pp. 558, 691, 596, 596, Nos. 2246, 2267, 
2268, 2288. 


oonsideration lias been given. — Clydks* 
DALE BANKINU 1'.0. V. PAUL (1877), 4 
R. (Ct, of Seas.) 626; 14 Ho. L. U. 

403.— SCOT. 

790 1. Om. of two innoceni parties 
forced io suffer by fraud — Whether one 


enabling fraud to be committed bears the 
loss .] — Of two innooent parties, one of 
whom must suller on account of the 
fraud or crime of a third, the one most 
to blame by enabling the wrong to be 
committed shouldbear the loss. — 
Mkroiiakts Bank op Canada u. 


McKay (1886), 12 O. H. 498 ; 16 

S. C. R. 672.— CAN. 

t. Contract void.] — Semble : an ac- 
tion cannot be supported on a con- 
tract made between two persons In 
fraud of third parties. — Sbarp v. 
McKeen (1844), 2 Kerr, 524.— CAN. 
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Part XII. — Fraud Other than 

Sect. 1.— IN GENERAL 

796. Effect of fraud — Vitiates all transactions.] 

— ^Fraud vitiates all transactions, as well judicial 
as others, whether temporal or ecclesiastical. — 
Fermor’s Case (1002), 3 Co. Rep. 77 a ; 76 E. R. 
800 ; nom. Farmor v. Smith, Toth. 101. 

Annotaiims : — ^Befd. Lo Neve v. Le Neve (1747), Amb. 436 ; 
Taylor d. Atkyns v. Horde (1755), 1 Keny. 143 : Bright 
r. Eynon (1767 ), 1 Burr. 390 : Doe d. Hitclilns v. Lewis 
(1758), 1 Burr. 614 ; Doe v. Horde (1777), 2 Cowp. 689 ; 
R. V. Saddlers’ Co. (1863), 32 L. ,T. Q. B. 337. Mentd. 
Dodger’s Case (1612), 9 Co. Rep. 104 a; Printiso r. 
Hodgskin (1613), 2 Bulst. 138 ; Blower v. Ketchmero 
(1666), 2 Keb. 31 ; Freeman v. Barnes (1670), 1 Vent. 80 ; 
Parkhurst v. Smith (1741), Willes, 327 ; Garth v. Cotton 
(1750), 1 Ves. Sen. 546 ; Pomfret v. 'Windsor (1752), 2 
Ves. Sen. 472 ; Buckinghamshire v. Drury (1762), WUm. 
177 ; Fairolaimr. Shaokleton (1770), 5 Burr. 2604 ; Doed. 
Tarrant r. Hellier (1789), 3 Term Rep. 162 ; Reece r. 
Trye (1847), 1 De G. & Sra. 273 ; Weller v. Stone (1885), 
54 L. J. Ch. 497. 

797. .] — Fraud will vitiate any 

transaction, though the principal do not personally 
take any part in the fraud, if his agent do ; for the 
principal is civilly responsible for the acts of his 
agent. — D oe v. Martin (1790), 4 Term Rep. 39 : 
100 E. R. 882. 

Annotations: — ^Refd. Cornfoot t\ Fowke (1839). 9 L. J. Ex. 
297 ; Udell v. Atherton (1861), 7 H. & N. 172. Mentd. 
Doe d. Tanner v. Dorvoll (1794), 5 Term Rop. 518 ; Smith 
V. Catnelford (1795), 2 ves. 698 ; Goodtitle v. Otway 
(1796), 1 Bos. &P. 576 ; Owen v. Smyth (1796), 2 Hy. BI. 
594 ; Roe v. Briggs (1812), 16 East, 406 ; Driver v. 
Frank (1814), 3 M. & S. 25 ; Roper v. Hallifax (1817), 8 
Taunt. 845 ; Cholmeley v, Paxton (1825), 3 Bing. 207 ; 
(Cockerell e. Cholmeley (1830), 10 B. & C. 564 ; Thornton 
V. Bright (1836), 2 My. & Cr, 230 ; Phipps r. Ackers (1842), 

9 Cl. & Fin. 583 ; Ricketts v, Loftus (1849), 14 Q. B. 482 ; 
Watkins v. Williams (1851), 3 Mac. Sc G. 622 ; Hart v. 
Tulk (1852), 2 De G, M. Sc Q. 300 ; Dresser v. Norwood 
(1863), 11 W. H. 624 ; Wickham v. Wing (1865), 0 Now 
Hep. 21 ; Lambert v. Thwaites (1866), L. R. 2 Eq. 151 ; 
He Master’s Settlmt., Master v. Master, [1911] 1 Ch. 321 ; 

Llewollynes Settlmt., Official Solicitor v. Evans, [1921] 
2 Ch. 281. 

798 . ] — jg common saying in our 

law books that fraud vitiates everything (Bulleb, 
.T.). — Master v. Miller (1791), 4 Term Rep. 
.‘i20 ; 100 B. R. 1042 ; affd, (1793), 2 Hy. Bl. 
141, Ex. Ch. 

Annotations: — Mentd. Shaw r. Jakenian (1803), 4 East, 
201 : Knlll v. Williams (1809), 10 East, 431 ; Patou v. 
Winter (1809), 1 Taunt. 420 ; Bathe v. Taylor (1812), 15 
East, 412 ; Powell v. Divett (1812), 15 East, 29 ; Sanderson 
V. Symonds (1819), 1 Brod. Sc Bing. 426 ; He Jerrayn, 
Hx p. Elliott (1837), 2 Deac. 179; Saunders v. Smith 
7 L. J. Ch. 227 ; Davidson v. Cooper (1843), 11 
M. dc W. 778 ; Parry v. Nicholson (1845), 13 M. Sc W. 

; Agricultural Cattle Insce. v. Fitzgerald (1851), 16 
Q- B. 432 ; Burchfield v, Moore (1854), 3 E. & B. 683 ; 
Ga^er v. Walsh (1855), 6 K. & B. 83 ; Pazakerly v. 
M Knight & Abbinett (1856), 2 Jur. N. S. 1020 ; Balfour 
r. Sea Rre Life Assoe. (1857). 3 C. B. N. S. 300 ; He Smith, 
(1857), 27 L. J. Bey. 10, n. ; He North 
British Australasian Co., Hx p. Swan (1859), 7 C. B. N. S. 
400 ; ^oblo ti. Ward (1867). L. R. 2 Exch. 135 ; Aldous 
(1868), L. R. 3 Q. B. 573 ; Re Cambrian 
Min^ Co. (1882), 48 L. T. 114; Suffell v. Bank of 
(1882). 9 Q. B. D. 655 ; Bradlaugh v, Nowdegatc 
11 Q. B. D. 1 ; He Salomon Sc Naudszus (1899), 81 
L. r. 325 ; Bradford Corpn. v, Ferrand, [1902] 2 Ch. 655 ; 

1 1907%\^^® (1905), 93 L. T. 499 ; Holden v. Thompson 

799. 1 

arUe, 

800. Right of action — ^Procuring another to 

execution.] — S mith v. Tonstall (1687), 
Garth. 3 ; 90 B. R. 007. 

Befd. Castrlque r. Behrens (1861), 3 E. & E. 


-.] — Rogers v. Hadley, No. 667, 


Fraudulent Misrepresentation. 

801. Not available to party guilty of fraud 

—Against companion in fraud.]— (1) A ct. of 
justice will not assist a party to a fraud who is 
proceeding against his companion in fraud. 
Neither party is to be assisted. 

(2) Where a fraud had only been contemplated, 
in order to make a pretended transfer of goods, 
& had not been carried into effect, either by a 
formal instrument, or by change of possession : — 
Held : the owner of the goods was not precluded 
from maintaining an action of trespass against a 
third person who had forcibly taken possession of 
the goods. — ^Weare v. Deare (1827), 5 L. J. O. S. 
K. B. 126. 

802. Cutting timber.] — A. agreed with B. 

for the purchase of timber, & together with C. 
entered into a bond, that A. his exors. & adminis- 
trators, should not cut any timber under a par- 
ticular size ; but A.’s name was only made use 
of in this a^eement for C. C. cuts down timber 
under the size stipulated ; but as there could be 
no remedy against C. upon the bond, it was held 
to be a fraud upon B. the seller, & therefore reliev- 
able in equity. — Butler i’. Prendergast (1720), 
4 Bro. Pari. Cas. 174 ; 2 Eq. (?as. Abr. 186 ; 2 
B. R. 119. 

803. Relief In equity — Contract with govern- 
ment not recognised by this country.] — It is 

illegal to purchase obligations or securities pur- 
porting to be granted by the government of a 
foreign country, which govt, has not been recognised 
by the King of England. A ct. of equity will not 
relieve against fraud where the transaction in 
which the fraud was practised was a contract for 
the purchase of securities purporting to be granted 
by a foreign govt, not recognised by our own. — 
Tompson v. Barclay (1828), Coop. Pr. Oas. 601 ; 
47 E. K, 019 ; sub nom. Thompson v. Barclay, 
2 State Tr. N. 8. App. 999 ; 6 L. J. O. S. Ch. 93 ; 
affd. (1831), 9 L. J. O. S. Oh. 216, L. 0. 

Annotations : — Mentd. Brltlwh South Africa Co. v. Compauhia 

de Mooambique, [1893] A. C. 002 ; AkHionalrnoye 

ObschoHtvo A. M. Luthor v. Sogfor, [1921] 1 K. B. 456. 

Contribution between Joint tortfeasors.] — See 

Tort. 

Fraudulent and voidable eonveyanoes.] — See 

Fraudulent & Voidable Conveyances, Vol. 

XXV., pp. 149 et seq. 

Concealed fraud.] — See Limitation op Actions, 
Vol. XXXII., pp. 620 et sea. 

Statute of Frauds.] — See Contract, Vol. XII., pp. 
620 et aeq. 


Sect. 2 — PARTICULAR INSTANCES. 

Sub-sect. 1. — Non-Disclosure. 
See Part III., Sect. 2, ante. 


SuB-SE(rr. 2 . — ^Abuse op Influence and 
Oppression. 

See Contract, Vol. XII., pp. 92-112, Nos. 666- 
738 ; Fraudulent & Voidable Conveyances, 
Vol. XXV., pp. 253-265, Noe. 802-896. 


PART XII. SECT. 1. 

amounts to fraud.] — 
Tiiare is no snob thing as legal fraud 


as distinguished from actual fraud. 
A transaction which is honest in fact, 
which trans gress es no law. 8c by which 
no one is infured, cannot be held to be 


fraudulent. — U nion Bank op Aus- 
tralia, Ltd. V. Paton (1897), 8 
Q. L. J. 28.— AUS. 

G 2 
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Sect, 2 . — Particular iusiances: Sub-sect. 3, A. 

B.; sib’sects, 4 , 5 6.] 

SUB-8ECT. 3. — ^FrAUD ON THIRD J’ERSONS. 

A . On Individwils, 

Right of action for damages— Wrongful use of 
trade name or trade mark .] — See Trade Marks. 

804. Right of action for money lent — Securities 
obtained from agent by fraud.] — Deft, employed 
a stockbroker to obtain a loan on the security of 
bonds, which were transferable by delivery. The 
broker, accordingly, borrowtid a sum from pltf., 
but he wrongfully applied a part to his own use- 
The broker was unable to redeem the bonds, & 
deft., with knowledge of the circumstances, 
promised & agreed to call & give the brolcer his 
cheque for the deficiency on receiving back the 
bonds. The broker, acting on the faith of tliis 
promise, gave a crossed cheque to pltf., & redeemed 
the bonds. On the same day deft., by a trick, 
obtained possession of the bonds without giving 
his cheque ; & the broker’s crossed cheque was 
consequently returned, & he becanu^ a defaulter : — 
Held : deft, was responsible to pltf. for the fraud, 
& the bonds in his hands were still liable to repay 
pltf. his debt. — M ocatta v, Dell (1857), 24 Beav. 
585 ; 27 L. J. Ch. 237 ; 30 L. T. O. S. 239 ; 4 
Jur. N. H. 77 ; 53 E. li. 483. 

806. Right to Impeach Judgment.] — Where it 
is discovered that a judginent was obtained by 
fraud, or that new matter has been discovered 
which would have entitled i)ltf. under the old 
practice to file a bill of review, th(i proper course for 
pitf. to adopt is to commence an original action in 
the High Ct. of Justice impeaching the dcicree. 

Sernhle : when a decree is impeached on the 
ground of fraud it is not ncicessary to obtain any 
special leave before commencing the action. — 
Flower v, Lloyd (1877), 0 Ch. 1). 297 ; 40 
L. J. Ch. 838; 37 L. T. 419; 25 W. R. 793, 
C. A. ; subsequent proceedings (1879), 10 Ch. D. 
327, C. A. 

Annotaiiims : — Refd. lie Swire, Mollor v. Swiic (1886), 30 

Oh. D. 239 ; HohwcII r. Coakn (No. 2) (1894), 8G L. T. 

365, n. ; Prestou Bankliigr Co. v. AIlsop, 11896J 1 Ch. 141. 

Right to Impeach fraudulent conveyance.) — 

See Fraudulent Voidable Conveyances, 
Vol. XXV., ])p. 225-253. 

Arbitration award Improperly obtained.] — See 

Akbjtratjon, VoI. it., }>. 551, Nos. 1828-1837. 

B, On ]*uhlic. 

806. Right to relief — Dishonest literary work.] 

— Pltfs. allcg(*d that deft, had agrt?ed that- his name 
should not appear on the tith* page of a work as the 
author of it : deft, alleged tliat it was pait of the 
agreement that his name should so appear. Pltf. 
proposed to publish the book with a title page, 
stating Hiat it waB“ Edited by K., assisted by M.,” 
deft. K. was known as having published other 
books of a similar description & had allowed pltfs. 
to make use of his name, but he had taken no pai't 
whatever in the compilation ; — Held : the pro- 
posed title pagt* would bo a fraud on the public. — 
Post v, Marsh (1880), 10 Ch. 1). 395 ; 50 L. J. Ch. 
287 ; 43 L. T. 028 ; 29 W. K. 198. 

.] — See (ViPYRiGHT, Vol. XIII., p. 

108, Nos. 59, 00. 

Improper use of trade mark or description.] 

->See Trade Marks. 


Sub-sect. 4. — Statutory Fraud. 

Acts amounting to acts of bankruptcy— Under 
Banloruptcy Act, 1914 (c. 69), s. 1 .] — See Bank- 
ruptcy, Vol. IV., pp. 52 et seq. 

Conveyance In fraud of creditors — Under Law of 
Property Act, 1926 (c. 20), ss. 170, 207.]— 
Fraudulent & Voidable Conveyances, Vol. 
XXV., pp. 150 et seq. 

Fraudulent preferences — Under Bankruptcy Act, 
1914 (c. 69), s. 44 .] — See Bankruptcy, Vol. V., 
pp. 852 et seq. 


Sub-sect. 5. — Criminal Fraud. 
Abduction.] — See Criminal Law, Vol. XV., 
pp. 867-862. 

Larceny.] — See Criminal Law, Vol. XV., pp. 
865-918. 

Embezzlement.] — See Criminal Law, Vol. XV., 
pp. 921-935. 

Fraudulent conversion.] — See Criminal l^w, 
Vol. XV., pp. 935-938. 

Frauds by officers of public companies.] — See 

Criminal Law, Vol. XV., pp. 939, 940. 

Falsification of accounts.] — See Criminal Law, 
Vol. XV.. pp. 940, 941. 

Common law cheats.] — See Criminal Law, Vol. 
XV., pp. 977, 980. 

Obtaining by false pretences.] — See Criminal 
Law, Vol. XV., pp. 980-1010. 

Cheating at play.] — See Criminai. Law, Vol. 
XV., pp. 1010, 1011. 

Obtaining credit by fraud.] — See Criminal Law, 
Vol. XV., pp. 1011, 1012. 

Fraudulent conveyances.] — See Criminal Law, 
Vol. XV., pp. 1012, 1013. 

Destruction concealment of documents.] — 
See Criminal Law, Vol. XV., p. 1013. 

Personation.] — See Criminal Law, Vol. XV., pp. 
1013, 1014. 

Conspiracy to defraud.] — See Criminal Law, 
Vol. XV., pp. 1016-1020. 

Forgery.] — See Criminal Law, Vol. XV., pp. 
1041-1074. 

Fortune-telling, witchcraft, etc.] — See Criminal 
Law, Vol. XV., pp. 1074-1076. 

Offences against Weights & Measures Act, 1889 
(C. 21).] — See Weights & Measures ; Criminal 
1.AW, Vol. XIV., pp. 35, 41. Nos. 58, 109, 110. 

Ofiences against Food & Drugs Acts.] — See 
Food & Drugs, Vol. XXV., pp. 79-131. 

Ofiences against Railway Clauses Act, 1845 
(c. 20) — False account of goods.] — See Carriers, 
Vol. VIII., pp. 206, 207, Nos. 1320-1323. 

Ofiences against Medical Act, 1868 (c. 90).] — 
See Medicine & Pharmacy, Vol. XXXIV., pp. 
553—555, ante. 


Sub-sect. 6. — Other Cases. 

Fraud In administration of estates.] — See 

Executors, Vols. XXIII. & XXIV., pp. 74, 227, 
237, 649, 651, Nos. 691-598, 2743, 2881, 2882, 
6763, 6764. 

Fraud of agent .] — See Agency, Vol. I., pp. 467- 
486, Nos. 1522-1647. 

Fraud on banks .] — See Bankers, Vol. HI., pp. 
124-126, 130, 131, 230-237, Nos. 17-25, 61-71, 
628-664. 


PART Xll. SECT. 2. SUB-SECT. 3. A. 

805 i. Right to imj>each judgment ,] — 
A Judurnient rf^oo verted at law by the 


fraudulent acquieficenoe of deft, in 
tlie action, wdll be Inquired into in the 
ct. of ch. at the instance of a subse- 
quent judirment creditor ; although 


the rule at law is, that only the party 
to the action can move against the 
judgment there. — M cDonau) e. Boice 
(1^5), 12 Qr. 48.— CAN. 



Paet XII. — ^Fraud Other than Fraudulent Misrepresentation. 85 


Fraud in bankruptcy .] — See Bankbuptcy, Vol. 
IV.. pp. 121, 331, 382, 468, 486, 662-568, 581, 682, 
Nos. 1098, 1099, 3106-3113, 4216-4223, 4366, 
5189-6228, 6329-5338. 

Fraud in regard to bills of exchange .] — See 

Bills op Exchange, Vol. VI., pp. 166-172, Nos. 
1053-1076. 

Fraudulent bill of sale .] — See Bills of Sale, Vol. 
VII., pp. 41, 149, Nos. 211, 811. 

Fraud in regard to bonds .] — See Bonds, Vol. 
VII., pp. 170, 171, 178, Nos. 83-85, 168. 

Fraud in regard to building contracts.]— 
Building Contracts, Vol. VII,, pp. 361-363, 
Nos. 113-126. 

Fraud on carrier .] — See Carriers, Vol. VIII., 
p. 126, No. 852. 

Fraud In regard to copyright .] — See Copyright, 
Vol. XIII., p. 419, No. 1391. 

Fraud in regard to deeds .] — See Deeds, Vol. 
XVII., pp. 230, 231, Nos. 448-466. 


Collusive distress .] — See Distress, Vol. XVIII., 
p. 339, Nos, 738-740. 

Fraudulent execution.]— Execution, Vol. 
XXI., pp. 472, 617, 532, Nos. 527-520, 031, 032, 
1066. 

Fraud in respect of fldelity guarantee .] — See 

Guarantee, Vol. XXVI., pp. 188-190, Nos. 
1448-1465. 

Fraud of infants .] — See Infants, Vol. XXVIII., 
p. 180, Nos. 396-402. 

Orders in matrimonial causes obtained by fraud.] 

— See Husband & Wife, Vol. XXVII., p. 566, 
Nos. 6247-6240. 

Fraud of partner .] — See Partnership. 
Fraudulent pledges .] — Sec Pawns & Pledges. 
Fraud on a power.]— /8cc Powp:bs. 

Fraudulent registration of land .] — See Heal 
Property. 

Fraud on revenue .] — See Revenue. 

Fraud of solicitors .] — See Solicitors. 

Fraud of trustees .] — See Trusts & Trustees. 
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Part I. — Nature of Mistake 


Sect. 1. — ^IN GENERAL. 

1 Ignorance.] — Agreement relating to dis- 
tribution of personal estate set aside, although 
ratified ; the value appearing to be greater than 
was known at the time of the agreement. 

Though there is no very great evidence of 
undue influence, yet the ct. will always look with 
a jealous eye upon a transaction between a parent 
& a child just come of age, & interpose if any ad- 
vantage is taken. The mother plainly knew more 
than tlie daughter ; & only says in general, she 
believes she concealed nothing from her (Strange, 
M.R.). — Cocking v. Pratt (1750), 1 Ves. Sen. 
400 ; 27 E. B. 1105. 

Annoifdiom : — Reid. M'Cartliy i\ Decalx (1831), 2 Riikk. 

& M. 614 ; Clifton v, Cockburn (1834), 3 My. & K. 76 ; 

Wfttkin & Bllfirh v. liront (1836), 1 Giirl. 204 ; Rc llobertH, 

}{obor(H V. Iloberis, [1905] 1 Ch. 704. 

2. .1 — Decree upon the evidence of a 

single witness against the positive contradiction 
of the answer, containing circumstances giving 
greater credit to the deposition : deft, declining 
an issue. Relief upon an instrument, that had 
been delivered up, under the ignorance of one 
party, & with the knowledge of the other, os to a 
fact, upon which the right attached. — East 
India Co. v. Donald (1801), 9 Ves. 275 ; 32 E. R. 
008, L. C. 

3. .] — Reference ordered to the master to 

ascertain the sum due for principal & interest in 
an action on a bond, upon motion on the part 
of defts. Money paid for interest on bond by 
representatives of an obligor, through misrepre- 
sentation of the terms of the condition, which 
provided that the properly tax should be deducted 
from the interest, of which, not having obtained 
sight of the bond, the exors. were not aware ; — 
Held : to have been improperly paid, & they were 
(mtitlod to be allowed it by the master on such 
ref(?rence. Alitcr as to so much of the interest 
ius had b(*(!n paid by the obligor himself. — Smith 
r. Alsopp (1824), 13 Price, 823; M Cle. 022; 
147 E. R. 1167. 

4* .] — Defts., the East India co., being 

entitled by escheat to real property of S. in India, 
in consequence of his will not being executed to 
pass such estate, & he being illegitimate ipanted 
it, together with all the rents & profits which had 
arisen between the death of testator & the date 
of the grant, to pltfs., in trust for the i)er*8ons 
entitled to the personal estate. To a declaration 
on this grant, averring that the co. held & enjoyed 
the land, & took &> had & received to their use the 
rents ^ profits of the land from testator’s death 
to the date of the grant, & alleging the non-jiay- 
ment to pltfs., as a breach, & also to a count, 
alleging that the Crown, being entitled by escheat, 
had granted to pltfs. the rents due from defts., 
defts. pleaded, as an equitable defence, that 
testator, by will, appointed P. his exor. in India, 
who agreed with the officers of the co. to grant a 
lease of the property, &> they, without the co.’s 
knowledge, entered into occupation, & the rent 
^ date of the grant, by ihci Covt. 
of India, to P. dming his life, &, after his death, 
fo T., his exor., & that the Govt, of India & the 
CO. were ignorant of the fact that the will of 
testator was invalid, & that the property had 
cheated to the Crown or to the co., & that not- 
withstanding pltfs. were aware of such payment. 


they were now suing deft, for the amount of such 
rents, & that the paities intei*ested in the will 
were the same iiersons as those represented by 
pltfs., &> that the co. were induced to make the 
grant sued upon in consequence of, & upon the 
faith of, the statements in a petition, on behalf 
of pltfs. setting out all the facts, & alleging that 
the Crown had refused to entertain any memorial 
as to the escheated property until the concurrence 
of the co. had been obtained, & which petition 
stated, among other things, that T. was then in 
possession of the rents & )iroflt8 ; the plea 
averred that the directors, at the time of the grant, 
had no knowledge that the co. had been in posses- 
sion ; — Held : the plea was an answer to the 
action. — Billing v. East India Co. (1861), 31 
L. J. Ex. 240. 

Of private rights.] — See Part III., Sect. 2, 

sub-sect. 2, post, 

Recovery of money paid.] — See Part VI., 

Sect, 2, sub-sect. 3, post. 

5. Forgetfulness.] — A lease contained cove- 
nant not to underlet without consent in writing 
of lessor first obtained, but such consent not to 
be withheld arbitrarily. Lessee’s solr. prepared 
an underlease, but omitted to look at the head- 
lease & no lessor’s consent had been obtained : — 
Held : this was not a mistake which equity would 
relieve against but was due to negligence or for- 
getfulness, which was not included in the principle 
of exemption. 

Now, I can find no definition of what “ mis- 
take ” is ; but if you treat mistake in its ordinary 
sense in the English language, is mere*, forgetful- 
ness mistaken ? Can you, in English, say, “ I 
forgot?” & is that the same thing as saying “ 1 
w^as mistaken ? ” I think not. Both those 
questions depend on something happening in the 
mind of the person, & you have to see what it is 
that hai)pens in his mind. If he merely forgets, 
he does not assume that one state of things existe 
w’hereas some other state of things exists ; it is 
mere passive state of mind ; he has forgotten — 
he has not thought that one thing was in existence, 
whereas something else was in exist/cnce. I 
should say that mere forgetfulness is not mistake 
at all in ordinary language. I cannot find any 
decision in Cts. of Equity which has ever stated 
that mere forgetfulness is mistake against which 
equity would relieve (Lord Ehhkr, M.R.), 

It is an easily arguable question whether mere 
forgetfulness of such a covenant, even if not negli- 
gent, can properly be called mistake. The case 
of Kelly V. Solaris No. 487, post, however, & the 
observations of Ia)RD Blackburn in Broumlie v. 
Campbell, No. 249, post, establish that in an action 
to recover money paid by mistake it is sufficient 
to prove that at the time of payment the person 
paying was actually ignorant that the money was 
not due although he had the means of knowledge, 
& it was owing to his own carelessness or forget- 
fulness that he was in fact i^orant. ... 1 feel 
great difficulty in saying that if this be mistake at 
law it would not ha considered mistake in equity 
(Kay, L.,T.). — Barrow v. Isaacs &> Hon, [1891] 

1 Q. B. 417 ; 00 1.. J. Q. B. 179 ; 04 L. T. 080 ; 
55 .1. P. 517 ; 39 W. K. 338 ; 7 T. L. R. 175, 
C. A. 

Anfudtdions : — FoUd. EoKtern Telegraph CJo. v. Dent, [18991 

1 U. B. 835. Consd. Hood of Avalon v. Maoklnnon. [1909] 

1 Ch. 476; Matthews v. Smallwood, [1910] 1 Ch. 777. 
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Sect. 1 . — In general. Seda, 2 <& 3 ; Svh-aecis. 1 
2. Part JI. Sects. 1 <fc2; Sub-sect. 1.] 


Held. Kills V. AUen, [191^ 1 J®* ’ ?; 

Ittne, [19221 2 Oh. 2S6. BMltd. Harman e. AlMlio, [19041 
1 K. B. 698 : Be Copal Varnish Co., [19171 2 Ch. 3*9 , 

^ nnoAi o * TrniiAr 19 


Mlli; J:* Cannon BwweSr Co.rfi920]'2 Ch 38 ; Fuller»8 
Theatre & Vaudeville Co, v. Rofc, ] 1923] A. C. 43.>, 
AbrahamB «. Mac Fisheriog, [1925] 2 K. B. 18 ; Hotildor 
V. GibbB, [1926] Oh. 575. 

0, ,] — In a lease for years the lessees 

covenanted not to underlet, assign, or part with 
the possession of the premises, or any part thereof, 
without the consent in writing of the lessors, 
such consent not to be unreasonably withheld. 
The lease contained a power to re-enter upon 
breach of any of the covenants. The lessees, 
without asking for the consent of the lessors, 
underlet a part of the promises to a tenant who 
already occupied under the lessors, & to whom 
no objection could have been reasonably taken. 
In an action by the lessors to recover possession 
of the promises for breach of covenant : — Held : 
the fact that the breach of covenant had been 
committed through forgetfulness, or because the 
lessees thought it unimportant, did not form a 
ground for giving them (iquitable relief against 
forfeiture for breach of the covenant, pltfs. 


were entitled to succeed in the action. — Eastern 
Telegraph Oo., Ltd. v. Dent, [1899J 1 il. B. 
835 ; 08 L. J. Q. B. 604 ; 80 L. T. 460 ; 15 T. L. K. 
290 ; 43 Hoi. Jo. 300, C. A. 

Aun.otalions : — ^Reld. Grovlllc v. l*ark(5r, Il!)10] A. C. 335. 

Mentd. Do Soysa v. Do Ploss Pol, 11U12J A. C. 194 ; 

Fuller’H Thoatro & Vaudovlllo Co. v. Ilote, [1923] A. C. 

435 ; AbrahamB v. Mac FishorloH, [1925] 2 K. B. 18. 

7 , J — ( 1 ) A.n appointment by deed poll, 

made in entire forgetfulness by the appointor 
of an earlier appointment to the same person, 
may be rescinded & set aside on the ground of 
mistake. 

(2) If the ct. comes to the conclusion that pltf. 
is entitled to relief, then whether the proper relief 
be reformation or rescission is I'eally immaterial 
because whatever is the proper & necessary relief 
the ct. is bound to give it (Eve, J.). 

(3) It seems to mo that wlien a person has 
forgotten the existence of a pre-existing fact A 
assumes that such fact did not pre-exist, he is 
laboming under a mistake; & he acts on the footing 
that the fact really did not pre-exist. I should 
have thought a man makes a mi.stake in forgetting 
an existing fact quite as much as he does in 
assuming a state of things to exist which does not 
in fact exist (Eve, J.). 

(4) I think that it would be a wise expedient 
if there was now indorsed on the original settle- 
ment a note of the thn;e appointments which 
have been made &: which stand & also a note of 
the appointment with which I am now dealing 
& a copy of the order which I am now making 
rescinding that last appointment, & I so direct 
(Eve, j,). — Hood op Avalon (Lady) v. Mackin- 
NON, [1909] 1 Ch. 476 ; 78 L. J. Oh. 300 ; 100 
L. T. 330 ; 26 T. L. R. 290 ; 63 Sol. Jo. 269. 
Anmdation .---As to (1) Apld. Ellis v. Ellie (1909), 26 T. L. R. 


0, J — ^ husband transferred securities of 

large value to his wife intending them as a gift 
to her absolutely* When he made tlie g;ift he knew 
of his marriage settlement, but did not realise 
that the gift would come within the operation of 
a clause herein under which his wife covenanted 
to settle all after acquired property. It having 
been decided that the gift came within the opera- 
tion of that clause, the liusband brought this 
action for the purpose of obtaining a I'evocation 
of the gift upon the ground that it was made 


under a mistake of fact : — Held : the gift 
voluntary, & having been made under a mistake 
of fact« the husband was entitled to have it set 

aside. , • au 

Here there was a mistake of fact in this, that 
when the husband thought that he was givmg 
the securities to his wife the gift was in reahty 
hit by a document which the donor had at the 
moment forgotten & the effect of which he had 
probably never realised at all (Warrington, J.). 
— Ellis v. Ellis (1909), 26 T. L. B. 166. 

Recovery of money paid.] — See Part VI., 

Sect. 2, sub-sect. 4, post. 

Mistake of law.] — See Part II., post. 

Mistake resulting from matter of law.] — See 
Nos. 53-61, posf. 

Mistake on question of mixed law & fact.]— 

See Nos. 62, 63, post. 

Mistake as to nature of transaction.] — See 
Part HI., Sect. 2, sub-sect. 1, post. 

Mistake as to nature of private rights.]— 
Part III., Sect. 2, sub-sect. 2, post. 

Mistake as to identity of other party.]— 5cc 
Pait III., Sect. 2, sub-sect. 3, post. 

Mistake as to Identity of subject-matter.] — 
See Part III., Sect. 2, sub-sect. 4, post. 

Mistake as to existence of subject-matter.] — 
See Part III., Sect. 2, sub-sect. 6, post. 

Mistake as to qualities of subject-matter.] — 
See Part III., Sect. 2, sub-sect. 6, post. 

Mistake as to price of or consideration for 
subject-matter.] — See Part III., Sect. 2, sub-sect. 7, 
post. 

Mistake as to quantity or extent of subject- 
matter.] — See Parf III., Sect. 2, sub-sect. 8, post. 


Sect. 2.— MUTUAL MISTAKE. 

As to qualities of subject-matter.] — See Part III., 
Sect. 2, sub-sect. 6, A., post. 

As to quantity of subject-matter.] — See Part III., 
Sect. 2, sub-sect. 8, A., post. 

Instrument in terms contrary to intention.] — 

Sec Part IV., Sect. 1, sub-sect. 1, B., post. 

As ground for rescission.] — See Part V., Sect. 3, 
sub-sect. 1, B., post. 

As ground for rectification.] — See Part V., 
Sect. 3, sub-sect. 2, A. (a), post. 


Sect. 3.— UNILATERAL MISTAKE. 

Sub-sect. 1. — Induced by Other Party. 
Fraudulently Induced.] — See Misrepresenta- 
tion & Fraud, pp. 67 et aeq.g arUe 

Innocently Induced.] — See Misrepresentation 
Fraud, pp. 53 et seq., ante. 


Sub-sect. 2. — Not Induced by Other 
Party. 

As to identity of subject-matter.] — See Part III., 
Sect. 2, sub-sect. 4, B., poat. 

As to quality of subject-matter.] — See Part III., 
Sect. 2, sub-sect. 6, B., poat. 

As ground for rescission.] — See Part V., Sect. 3, 
sub-sect. 1,0., poat. 

Instrument in terms contrary to intention.] — 

Sec Part IV., Sect. 1, sub-sect. 1, 0., poat. 

As ground for rectification.] — See Part V. 
Sect. 3, sub-sect. 2, A. (6), poat. 
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Part 11.^ — Mistake of Law. 


Sect. 1.— IN GENERAL. 

9. Distinction between mistake of law & fact 
-Not clearly defined.] — (1) A ct. of equity will 

not direct payments made under a mistaken con- 
struction of a doubtful clause in a settlement to 
be refunded, after many years of acquiescence 
by all parties, & after the death of one of the 
authors of the settlement, especially where sub- 
sequent family arrangements have proceeded on 
the footing of that construction. 

(2) I do not feel it necessary to argue, upon the 
present question, the distinction between payment 
made in error of law & in error of fact. The 
distinction, it may be observed, is somewhat more 
efisy to lay down in general terms than to follow 
out in particular cases, even as regards the appli- 
(jation of the rule, admitting it to be a correct 
one ; & I think I could, without much difficulty, 
put cases in which a ct. of justice, but especially 
a ct. of equity, would find it an extremely hard 
matter to hold by the rule, refuse to rislicve 
against an error of law (Lord Brougham, C.). — 
Clifton v. Cockburn (1834), 3 My. & K. 76 : 
40 E. R. 30, L. 0. 

Anrwt(Uion .‘--As to (2) Consd. Rogers v. Inghoin (1876). 3 
C.h. D. 351. 

10, .] — ( 1 ) In the absence of special 

agreement simple interest only can be charged in 
a mtge. account. Where such mtge. account had 
been settled on the footing of compound interest 
with half yearly rents, both parties wrongly 
understanding the mtge. deed to require the same : 
--Held : such settled account might be re-opened. 

(2) Undoubtedly there are cases in the cts. of 
common law in which it has been held that money 
paid under a mistake of law cannot be recovered, 
iV it lias been further held that, under certain 
circumstances, the giving credit in account may 
be treated as so far equivalent to payment as to 
prevent sums wrongly credited being made the 
subject of set-off. But in equity the line between 
mistakes in law & mistakes in fact has not been 
so clearly & sharply drawn (per CuR.). — Daniell 
V. SiNCTJilR (1881), 0 App. Cas. 181 ; 60 L. J. 
U. C. 60; 44L. T. 267; 20 W. R. 609, P. C. 
Annot^ions .‘—As to (1) Refd. Ward v. Sharp (1884), 53 
b. J. Ch. 313 ; Re Bay ley -Worthington & Cohen’s Con- 
1 Ch. 648 ; Youroll v. Hihemian Bank, 
11618] A. C. 372. 

Mistake of law on lace of award.] — See Arbi- 
tration, Vol. II., pp. 520-528, Nos. 1020-1647. 
Recovery of money paid under mistake.] — See 

Part VI., Sect. 2, post. 

See, also. Misrepresentation & Fraud, pp. 
ante. 


Sect. 2.— WHEN RELIEF GRANTED. 

Sub-sect, 1. — In General. 

11* Whether mistake of law ground for relief.] 
That maxim of law, ignorantia juris non excusat . 
Was in regard to the pubUc, that ignorance cannot 


be pleaded in excuse of crimes, but did not hold 
in civil cases (Lord King, C.). — Lansdown v. 
Lansdown (1730), as reported in Mos. 364 ; 25 
E. R. 441, L. 0. 

Antwtatums : — Consd. Stewart v. Stewart (1839), 0 01. & 

Fhi. 911. Refd. Orrell v. Coppock (1856). 26 L. J. Ch. 

269. 

12. .] — Specific performance of a parol 

agreement as to land : the effect of a family com- 

romise of doubtful rights ; with part performance 
y possession, & improvements ; & acquiescence 
near nineteen yeai*s : a third person being per- 
mitted to act upon his conception of the rights, 
not questioned at the time by deft. ; who cannot 
object, that he acquiesced under expectations 
from that person, which were in part disappointed. 
Family compromise favoured ; if reasonable, & 
upon a doubtful right ; even in the strongest 
case ; as where one party was drunk at the time, 
Qu. ; whether upon a mere supposition of right, 
proving erroneous. — Stockley v. Stocklby (1812), 
1 Ves. & B. 23 ; 35 E. R. 9, L. C. 

Annotations: — Consd. Clifton v. Cockburn (1834), 3 3\ly. 

& K. 76. Refd. Stewart v. Stewart (1839). 6 Cl. Fin. 

911 ; Ashhui-Ht r. Mill, Mill v. ABhhurHt (1848), 7 Hare. 

502 ; Iteynell v. fc^rye, Sprye v. Hoynoll (1849), 8 Haro, 

222; Hoghtfin tJ. Hoghton (1852), 15 Boav. 278. Mentd. 

Williams v. Wililains (1865). 2 l)row', & Sm. ‘ 

13. .] — A husband who allows his wife 

a separate maintenance, promises to pay the 
amount of a debt which she contracts in a state 
of separation ; lie cannot afterwards recede from 
his promise, on the grounii that pltf. knew that he 
allowed his wife a separate maint-enance, & that 
he made the promise under a misapprehension of 
law. — Hornbucklb v. Hornbury (1817), 2 Stark. 
177, N. P. 

Annotation VlBntd, Burge v. .Ioiich (1828), 7 L. J. O. S. 

K. B. 59. 

14. — —.] — A pai’ty who, under a misappre- 
hension of iiis legal rights, parts with his iiroperty 
for a bond fide & valuable, but not an adequate 
consideration, cannot have the transaction set 
aside on the mere ground of mistake. — Marshall 
V. OOLLETT (1835), 1 Y. & O. Ex. 232 ; 160 E. R. 
94. 

15. .] — The liquidator of a bank which 

was being wound up brought an action against 
one of the directors upon a personal guarantee 
signed by deft. & nine other directors, in the follow- 
ing words : “We hereby severally acknowledge 
ourselves responsible to the bank for the sum, 
etc.“ The money guaranteed was ordered by the 
directors to be given as compensation to certain of 
the directors of another bank which had been 
amalgamated with pltfs. for not being appointed 
members of the amalgamated board, & it was 
the intention of all paities at the time that each 
guarantor should be liable only for his share of 
the whole sum. Deft. & two others each paid 
their shares, & the secretary cancelled their 
names from the document. The action was 
brought for the balance : — Held : the document 
must be considered to have been in the custody 


part II. SECT. 2. SUB-SECT. 1. 
11 i. Whdker nUalake of lauj atom 
— Hinnerlky xf. Gou] 
a824), Tay, 143.— CAN. 

*1 — COSHBM t». HaAIILTC 

^ h. R. 265; 
W. R, 441; 22 O. L. T. 282.~CA1 

11 ill. — — Kipfen V . Kippen 


Trustee (1874), I H. (Ct. of Bom.) 
1171 ; 11 Sc. L. R. 688.— SCOT. 


11 iv. .1 — In Jane, 1906, a land- 

lord intended to execute, & did exe- 
cute, an agreement for further lease 
to a tenant for Ryo years on the Name 
terms as an existiug agreement for a 
lease made In 1900, bat misapprehended 
the legal effect of the existing lease. 


Sc consequontly of the now lease. In 
believing that the lease was a personal 
lease to the tenant. Sc would come to 
an end at her death. Tlds mlsappro- 
hensiou was In no way caused by the 
tenant ‘.—Held : the landlord was 
not entitled to have the agreement 
rescinded on tlio ground of such 
misapprehension. — ^Pxterson v. Gobs 
(1908), 27 N. Z. L. R. 718.— ’N.Z. 
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Sect. 2 » — Whm relief granted : Svb-Becia, I 2.] 

of pltfs. rather than deft., & therefore the altera- 
tion by erasure put an end to deft.’s liability, & 
the mistake of the secretary that the payment 
of the share only was a satisfaction of the bank’s 
claim upon each guarantor was a mistake of law 
& not of fact ; therefore did not prevent the 
destruction of the validity of the guarantee caused 
by the alteration. — B ank op Hindustan, China 
& Japan, Ltd. v, Bmith (1867), 36 L. J. C. P. 
241 ; 16 L. T. 518. 

16. ,] — I think, in the firat place, that the 

mistake was one which related to the existing 
rights & interests under the settlement within 
the meaning of the law as laid down by Lord 
Westbury in Cooper v. PhibbSt No. 27, post . . . 
In the next place, 1 observe that it is not accurate 
to say that relief can never be given in respect 
of a mistake of law (Stirling, J.). — Allcard v. 
Walker, [1806] 2 Ch. 360; J. Ch. 660; 

sub nom. Allcard v. Walker, He Lu(^ah, Walker 
V, Lui>ton, 74 L. T. 487 ; 44 W. K. 661 ; 40 Sol. 
Jo. 409. 

ArmottUionn Conid. Carncll Haprlson, [1916] 1 Ch. 328. 

nentd. Tromayno v. Itashloigh, ri«08] 1 Ch. «81. 

17 . -Where the Divorce Ct. ordered 

a husband U) secure by d(ied to be settled by 
conveyancing counsel nt the ct. the payment to 
his wife of an annuity that all jiayments under 
the order should be free of income tax, & sub- 
sf^qucntly by a deed drawn up in pursuance of 
the order the husband settled property upon trust 
that the trustees should pay that annuity to his 
wife free of all deductions whatsoever, including 
income tax, such a provision for the payment by 
the trustees of the annuity free of income tax 
contravenes the prohibitions of the Income Tax 
Acts & is void, but the wife is entitled to have the 
provision rectified so as io provide that the trust 
fund shall be held by the trustees as security for 
the payment to the wife of the annuity free of 
income tax. — Burroughes v. Abbott, [1922] 1 

126 L. T. 354; 38 

T. L. Jl. 167 ; 66 Sol. Jo. 141. 

tnid, Hmith r. HiulUi, |1»23] P. 191 ; lie 

Gordon » Scitlmt., Hunt v, Mortimer, (1924] 1 Ch. 146. 

*" equity.] — It is said they 
imght know the fact, &> yet not know the conse- 
quence in law : but if parties are entering into an 
a^ement, & the very will out of which the for- 
loiture arose is lying before them & their counsel, 
while tlio drafts are preparing, the parties shall be 
supposed to be acquainted with consequence of 
law as to this point, &> shall not be relieved under 
a pretence of being surprised with such strong 
ciwumstances attending it (Lord Hardwicke, C.). 
—Pullen r. Ready (1743), 2 Atk. 587 ; 26 E. R. 
761, L. C. 

Kr u ou . Stockley r. Stockley (1812), 1 Vc8. 

r. Htowart (1839), 6 CU. & Fin. 911. 

5S.W (1852), 1 5 Boev. 278. Mentd. 

Baker r. Bradley (1856), 7 Do G. M. & O. 597. 

^ equity relieves 

against a defective execution of a power, only 
when the defect consists in the want of some 
ciiTumstance in the manner of execution ; & it 
will reform a deed where the intention of the 
parties is mistaken by the drawer, but will not 
correct an error in an instrument occasioned by 
parties in matter of law. 

(^1 in order to work continuation, the party 
said to confirm must know the law as well as the 
(^HGiJdRUiiv (1830). 1 Russ. 

6 M k iSil l’ • <***^2>’ 


ward (1847), 1 Exch. 273 ; Kekewloh v. Harken (1851), 
3 Mao. & G. 311 ; Buckley e. Howell (1861), 29 Beav. 
546 ; Re Rutland’s S. £., Rutland v. Bristol, [1900] 2 
Ch. 206. 


20. .] — IgnorarUia legis may be a 

good plea in equity, though not at law 
(Bruce, L.J.). — ^Watson v . Marston (1863), 4 
De G. M. & G. 230 ; 1 W. R. 362 ; 43 E. R. 495, 
L. JJ. 

Annotaiiona EeM. Carroll v. Eeays, Keays v. Carroll 

(1873), 22 W. R. 243 ; Hickman t>. Borens, 11895) 2 Ch. 

638. Mentd. Falokev. Gray (1859), 4 Drew. 661 ; Stevens 

V, Theatres, [1903] 1 Ch. 867. 

21. Plaintiff’s conduct determined 

by mlstake-^Necessity for proof.]— A husband sur- 
vived his wife, who was one of several equitable 
tenants in common. He was advised by counsel 
that he had no title as tenant by the curtesy, 
his wife never having been in possession, & that 
if he intended to set up such a title, he ought not 
to sue with his infant daughter in a partition suit 
which was then in contemplation. The suit was 
nevertheless instituted by liim as the next friend 
of the daughter & in 1830 a decree was obtained. 
A partition was made under the decree, & the legal 
estate in the daughter’s share conveyed to the use 
of the father during the infancy of the daughter, 
in trust for her maintenance, & afterwards to her 
own use in fee. The daughter attained twenty- 
one in 1843 & married in 1847. In 1852 the father 
filed a bill to be relieved from the tinists on the 
ground of mistake, & to have liis title as tenant 
by the curtesy establiched : — Held: (1) length 
of time & acquiescence, & the marriage of the 
daughter, although without the father’s consent, 
before the father disputed the daughter’s title, 
constituted a sufficient answer to the suit. (2) the 
ct. had power to relievo against mistakes in law 
as well as against mistakes in fact ; but where 
relief was sought against the consequences of 
mistakes in law, the ct. must be satisfied that 
pltf.’s conduct had been determined by those 
mistakes. 


The ground on which he founds his title to the 
relief is, that in the year 1826 he was erroneously 
advised that liis equitable title could not be 
maintained ; & I assume that the advice so given 
to him was erroneous, &; that this ct. has power, 
as I feel no doubt that it has, to relieve against 
mistakes in law as well as against mistakes in 
fact. . . , Parties may be erroneously advised as 
to the law, but they may be told on what circum- 
stances the question of law depends, & in what 
mode it may be tried, & they may determine 
that, whether the advice which they have received 
be well or ill founded, they will give up the ques- 
tion in favour of the party with whom it arises. 
Cases of this nature, therefore, require the most 
careful examination, & particularly when they 
arise between parent & child (Turner, L.J.). — 
Stone v . Godfrey (1854), 5 De G. M. & G. 76 ; 
2 Eq. Rep. 866 ; 23 L. J. Ch. 769 ; 23 L. T. O. S. 
289 ; 18 Jut. 624 ; 43 E. R. 798, L. JJ. 

AntwteUione :—A8 to (1) Conid. BUI v, Richards (1857), 2 
H. & N. 3n. As to (2) AHd. Re Saxon Life Assoc. Soc. 
^ H. 408. Conid. Rogers v. Ingham 

® ^-361 ; Gas Light Sc Coke Co. v. Met. Ry. 

(1892), 9 T. L. R. 98 : AUoard e. Walker. 11896] 2 Ch. 
369 ; (3amell v. Harrison, 11916] 1 Ch. 328 ; Re Mtis- 
graye, Maohell V. Parry, [19161 2 Ch. 417 ; Burroughes 
V. Abbott, [1922) 1 Ch. 86. OeneraUy, Mentd. Re Bow- 
man, Re Lay, \^ytehead v. Boulton (1889), 60 L. T. 
888 . 


22. .] — (1) Mistake as to a contract 

is a ground for equitable relief, but it must be a 
mistake in fact, not in law. 

Mistake is undoubtedly one of the grounds for 
equitable interfei*ence dt relief, but then it must 
be a mistake, not in matter of law, but a mistake 
of fact. The construction of a contact is clearly 
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matter of law ; if a party acts upon a mistaken 
view of his rights under a contract, he is no more 
entitled to relief in equity than he would be to 
recover at law (IX)RD Chelmsford, C.). 

(2) Mutual mistake as to its construction will 
not entitle either party to relief in equity. 

(3) Where the law has declared the construction 
of a contract, a ct. of equity will not interfere to 
aid either of the parties merely on the ground of 
their own or their agents* dealings under it, for 
that would be to make a new contract, which can 
only be done by mutual consent, by persons 
properly authorised & in due form. — Midland 
Great Western By. op Ireland (Directors, 
ETC.) V . Johnson (1858), 6 H. L. Cas. 798 ; 31 
L. T. O. S. 240 ; 4 Jur. N. S. 643 ; 10 E. B. 1509 ; 
sub nom. Midland Great Western By. of 
Ireland Co. v. Kinder, 6 W. B. 510, H. L. 
jinnotaiion : — As to (3) Consd. Stanley v. Nuneaton Corpn. 

(1913), 108 L. T. 986. 

23. .] — (1) A question has sometimes 

arisen how far this ct. can interfere to rectify a 
mistake in law, but having regard to all the 
authorities & especially to Stone v. Godfrey^ No. 
21, ante, I have no doubt of the jurisdiction 
(Page Wood, V.-C.). 

(2) The claim . . . can stand only on the ground 
of a common mistake. But then the question 
arises, whether the parties can be replaced in their 
original situation ; & this creates an insuperable 
difficulty . . . the claim of the Era Society must, 
therefore, be disallowed (Page Wood, V.-O.). — 
Be Saxon Life Assurance Society (1862), 2 
John. & H. 408 ; 32 L. J. Ch. 206 ; 7 L. T. 22 ; 
10 W. B. 724 ; 70 E. B. 1117 ; on appeal, aub nom. 
Re Saxon Life Assurance Co., Era Life & 
Fire Assurance Co.’s Case, 1 De G. J. &; Sm. 
29, L. JJ. 

24. Necessity for proof of mistake.] 

— A mistake in law, in order to be relieved against, 
must be distinctly stated & proved in the bill, 
& on the evidence. 

The ct. no doubt will relieve against mistake, 

that without reference to the manner in which 
the legal maxim was construed in the House of 
Lords in the case referred to. Cooper v. Phibha, 
No. 27, poet, but in order to found relief on the 
ground of mistake, it must be alleged & proved in 
such manner as to satisfy the ct. that there was 
such mistake (Bacon, V.-C.). — Kilvington v. 
Parker (1872), 21 W. B. 121. 

Annotation: — Meiltd. Bristow v. Masefield (1882), 52 L. J. 

Ch, 27. 

25. .] — There being a dispute on the 

construction of a will as to how a fund should bo 
divided between two legatees, both parties took 
counsel’s advice, & the exor. divided the fund in 
accordance with such advice, the dissatisfied 
legatee assenting in order to avoid litigation. Two 
years afterwards the dissatisBed legatee filed a 
bill against the exor. & the other legatee to have 
the will construed by the ct., & the money received 
by the other legatee repaid : — Held : as the fund 
had been divided by consent with a perfect know- 
ledge of the facts on both sides, as the mistake, 
if any, was a mistake of law, the suit could not be 
maintained. 

There is no doubt as to the rule of law that 
money paid with a full knowledge of all the 
facts, although it may be under a mistake of 


law on the part of both parties, cannot be re- 
covered back ; & I think it is equally clear that, 
as a general rule, the ct. of equity did not, in such 
cases, interfere with the cts. of law. Nothing, in 
my opinion, would be more mischievous than for 
us to say that money paid, for inst^ince, under a 
mercantile contract, according to the construction 
which the parties themselves put upon that con- 
tract, might, years afterwards, be recovered, 
because perhaps some ct. of justice, upon a similar 
contract, gave to it a different construction from 
that which the parties had put on it. I think 
there is no doubt that the rule at law is in itself 
an equitable & just rule which is not interfered 
with by cts. of equity ; but, on the other hand, 
I think that, no doubt, as was said by Turner, L.J., 
“ This ct. has power, as I feel no doubt that it 
has, to relieve against mistakes in law as well as 
against mistakes in fact,” in Stone v. Godfrey, No. 
21, ante, that is to say, if there is any equitable 
ground which makes it, under the particular facts 
of the case, inequitable that the party who received 
the money should retain it (Mellish, L..T.). — 
Booers V. Ingham (1876), 3 Ch. D. 351 ; 35 L. T. 
677; 25 W. B. 338, C. A. 


Annotations : — Conid. Allcard v. Walker, [1896] 2 Ch. 369 ; 
Stanley v, Nuneaton Corpn. (1913), 108 L. T. 986 ; 
Carnell v, Harrison, [1916] i Ch. 328. Bsld. Baylla v. 
London (Bp.), [1913] 1 Ch. 127. Mentd. Re Bowman, 
Whytohoad v. Bolton (1889), 37 W. R. 583 ; Slnolair v. 
Brougham, [1914] A. C. 398. 


26. ,] — Daniell V. Sinclair, No. 

10, ante. 

Mistake of general law.] — See Part II., Sect. 2, 
sub-sect. 2, post. 

Ignorance of private rights.] — See Part III., 
Sect. 2, sub-sect. 2, poat. 

Divorce proceedings — Concealment of petitioner's 
adultery.] — See Husband & Wife, Vol. XXVII., 
p. 483, No. 5123. 

Mistake by magistrates — Rejection of evidence.] 

— See Magistrates, Vol, XXXIII., p. 427, Nos. 
1395-1397. 

Lapse of patent — Restoration.] — See Patents. 


Sub-sect. 2.— Mistake of General Law. 


27. General rule — **Ignorantla Juris baud 

excusat.”] — (1) Where two parties, under a mis- 
take of fact, enter into an agreement, either of 
them has a title to come to equity to be relieved 
from it. That relief will be given on the principle 
of good conscience alone. 

(2) It is said ” Ignorantia juris hand excuaat ” ; 
but in that maxim the word “ jua ” is used in the 
sense of denoting general law, the ordinary law 
of the country. But when the word ” jua ” is 
used in the senmj of denoting a private right, that 
maxim has no application. Private rights of 
ownership is a matter of fact ; it may bo the re- 
sult also of matter of law ; but if parties contract 
under a mutual mistake Sc misapprehension as 
to their relative & respective rights, the result is, 
that that agreement is liable to be set aside as 
having proceeded upon a common mistake (Lord 
Westbury). — Goopbr V. Phibbs (1867), L. B. 2 
H. L. 149 ; 16 L. T. 678 ; 15 W. B. 1049, H. L. 


Annotations .—As to (1) Confd. Jones e. ajWord 0876), 
3 Ch. D. 779 ; Allen v, Klchardson (1879), 13 Ch. D. 


PART II. SECT. 2, SUB-SECT. 2. 

, ^ 1. . General rule — IffnorarUia 
hand excuaat,**] — Baxdwix v, 
Kinoston* (1890). 18 A. R. 63.— 


is 


STU. 


-.1 — The ct. cannot 


rectify or cancel a deed op og^ment 
because its terms operate dlnerently 
from what the partiee intended owing 
to their mistake as to the general law 
applicable to tho transaction. Recti* 
fliration is only applicable to a cose In 
which there is an agreement Sc a sub- 


sequent failure to express it as made. 
— JACKSON V, Btoppord. [1923] 2 

I. R. 1.— IR. 

a. Application of rule — Miatahe as 
to extent of otlioaHon incurred,] — 
Deft, executed a mtge. in which was 
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Mistake. 


Bed. 2. — W)ien relief granted: Svh-aeeU. 2, 3 <fc 4. 
Part III. Sects. 1 <fc 2 ; Svb-aecta. 1 <fe 2.] 

fi24. Retd* BettyeH v, Maynard (1882), 46 L. T. 766 ; 
General Auction iflstato & Monetary Co. v. Smith (1891), 
40 W. It. 106 ; Huddersfield BankinK Co. Lister, 11 895 J 
2 Ch. 273. As to (2) Apld. Jones v. (Clifford (1876), 3 Ch. 
D. 779. Coned. Danlell v. Sinclair (1881), 50 L. J. I'. C. 
50 ; Allcard v. Walker, [1896] 2 Ch. 369. Retd. Galway 
County Case, Trench v. Nolan (1872), 27 L. T. 69 ; Soper 
V, Aniold (1887), 67 L. J. Ch. 145 ; Rc Oliver’s Sottlmt., 

IV'VATtA/l •« riQOK'l 1 1C11 . 


668 ; Ilebenham v, Sawbrid^ru, 


V. OoulHon, 11903] 2 Ch. 249. 
(1881). 29 W. it. 921 


1901] 2 Ch. 98 ; Scott 
[entd. Briggs V. Musscy 


28. .] — Beauchamp (Earl) v, Winn, 

No. 57, poHt, 

29. Application of rule — Mistake as to validity 
of Judgment.] — Certain trust deeds were prepared 
for the benefit of creditors, Ac a time was fixed 
witliin which the creditors were to execute or be 
excluded from the benefit of such deeds, the 
trustees having discretion to allow creditors to 
sign after the period flxiui. A judgmcmt creditor 
relying upon his claim as paramount to the deeds, 
declined to execute during twenty-two years. The 
judgment subsequently turned out to be invalid, 
At h(j now petitioned the ct., in a suit instituted 
for carrying into effect the trusts of the deeds, 
to be allowed the benefit of such deeds, Ac offered 
to lixecute them : — Held : there was no such 
case of ini stake or misapprehension as to constitute 
an equity, Ac the petition was dismissed.- — 
Brandling v. Plummer (1857), 27 L. J. Ch. 188 ; 
0 W. R. 117. 

30. - Legal] interpretation of contract.] — 

Midland Great Western Ry. of Ireland 
(DiRECToJts, ETC.) V. JOHNSON, No. 22, ante. 

81 , refuse to 

decree the specific performance of an agreement 
on the ground that onc^ of the contracting parties 
has mistaken its legal effect. 

Deft, by his agent has adopted a ceitain form of 
agreement, Ac when h(^ finds out that it gives 
certain rights which he did not intend, he wishes 
to put an end to it. But this ct. (Considers that 
every orui tmtering int o such a (;oniract is bound to 
know what, tlie law is, & as the deft, entered into 
it with ills eyes open he cannot set it aside because 
he finds tlie construction of it is against him 
(Lord Romili.y, M.R.). — Puwet.l v. Smith (1872), 

20 W. B. ^2.”"’ ■ • 

Wilding v. HttiulcrHon, [1897] 2 Ch. 

534. Refd. M KcuKin v. Hnskcili (1877), 38 L. T 171 * 

EaHtOHr. [{UHH, [1914] 1 CJi. 168. ’ 

32. — It is no answer to a suit 

for specific performance for deft, to say that though 
he understood what the words of the agreement 
under a mistake as to their legal 
effect. — Hart v. Hart (1881), 18 Ch. D 670- 
60 L. J. Ch. 697 ; 46 I. T. 18 ; JIO W. R. 8 ’ 

Anj^atioits : — ^Mentd. Bradley v. Bradley (1882), 51 L. J P 

?^-j«a“r,T«Tro”4 ^ = wia*,,; 

“T;^ 7 O—An error entertained by one of 
the ppties to a contract of sale os to the legal 
meamng of the contract, is not by itself sufficient 
to invalidate his consent to the contract. 

Applt. made n‘8U. an offer of lus entailed estates 
at a certain price by a letter which contained this 
stipulation, J he sale is made subject to the 
ratiflci^ion of the ct." The offer was accepted. 
rniB oner & acceptance, according to their proper 


construction, constituted an absolute & uncon- 
ditional sale of the entailed estates : — Held ; 
applt. could not claim to have the contract reduced 
merely because he understood it to bo other than 
it reaUy was. 

1 think it may be safely said that, in the case 
of onerous contracts reduced to writing, the 
erroneous belief of one of the contracting parties, 
in regard to the nature of the obligations which 
he has undertaken, will not be sufficient to give 
him the right [to rescind] unless such belief has 
been induced by the representations, fraudulent 
or not of the other party to the contract (Lord 
Watson ). 

It appears to me that the error if it existed 
was one which affected the substance of the con- 
tract (Lord Herschell). — Stewart v, Kennedy 
(No. 2) (1890), 15 App. Gas. 108, H. L. 

Annotations: — Consd. Wilding v. Sanderson, [1897] 2 Ch. 

534. Mentd. Shrager v. Dighton (1923), 130 L. T. 642. 

34. .] — (1) An order made in an 

action by consent & based upon & intended to 
carry out, an agreement come to between the 
parties, can be set aside on any ground on which 
an agreement in the terms of the order could be 
set aside, one of such grounds is mistake. 

I (2 ) A written contract cannot be set aside merely 
because one of the parties to it put an erroneous 
construction on the words in which it was ex- 
pressed ; but this principle does not apply to a 
case where a mistake by one of the parties as to 
the meamng of the words used has been induced, 
however innocently, by the other party. — Wild- 
ing V. Sanderson, [1897] 2 Ch. 534 ; 00 L. J. 
Ch. 084 ; 77 L. T. 57 ; 45 W. R. 675 ; 18 T. L. R. 
640 ; 41 Sol. Jo. 675, 0. A. 

Amuitatiims : — (1) Distd. Kastes v. TIusr, [1914] 1 Ch. 

468. Reid. Dobeuham v. Saw bridge (1901), 70 L. J. Ch. 

525. Neale v. Gordon Lennox, [1902] 1 K. B. 838 ; Hay- 

dock V. Goodier, [1921] 2 K. B. 384. As to (2) Consd. 

Stanley v. Nuneaton Corpn. (1913), 108 L. T. 986. Pistd. 

EasteH V. Kush, [1914] 1 Ch. 468. Apld. Faraday v. 

Tamworth Union (1916), 86 L. J. Ch. 436. Retd. Jennings 

II. Jennings, [1898] 1 Ch. 378 ; North v. Perchal (1898), 

78 L. T. 615. 

35 , Invalid Issues of shares — Rectifica- 

tion of register.] — S. applied for shares which a 
CO. was purporting to issue at a discount. They 
were allotted to her & notice of the allotment, 
communicated to her. Knowing that she was on 
the register of members she dealt with the shares, 
selling a portion of them & voting at a meeting 
of the CO. in respect of the I'emainder. About 
twelve months after she had agreed to take these 
shares, a decision of the Ct. of Appeal throwing 
doubt on the validity of an issue at a discount 
came to her knowledge, & shortly afterwards, 
when the co. proposed to make a new issue at a 
discount, she wrote to the co. that she had been 
advised that the issue would be illegal & that she 
should, if necessary, take steps to oppose it. 
About five months later, i.e. on May 10, 1888, the 
Ct. of Appeal decided that the issue of shares at 
a discount was invalid. On .Tune 6 S. wrote to 
the CO. referring to this decision, & desiring the 
CO. to remove her name from the register : & on 
Nov. 15 she applied to the ct. by motion for 
rectification of the co.’s register by removal there- 
from of her name, At this was granted by the 
judge : — Held : there was evidence to show that 
she had agreed to become a member of the co.. 

At had assented to being on the register; there 
never was any mistake by her as to the facts. 


the usual covenant for payment. H 
appei^ed the word trustee ” to hi 
stature, tliinking that therebv h 
pledged himself not personally but li 


hia ropresontative capacity only. When 
sued upon his covenant : — HM : there 
was no mutual mistake, At therefore no 
case for reotifioation. but a unilateral 


mistake, & that of law only. — B alfour 
V. Drummond, 9 C. L. T. Occ. N. 201. 
—CAN. 
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but only as to their legal effect, & she could not 
be relieved from the liability imposed by law to 
pay for what she had assented to take, & her name 
must therefore remain on the register. — Be Rail- 
way Time Tables Publishing Oo., Ex p. 
Sandys (1889), 42 Ch. D. 98 ; 58 L. J. Ch. 604 ; 
61 L. T. 94 ; 37 W. R. 631 ; 6 T. L. R. 397 ; 1 
Meg. 208, O. A. 

Aniudationa : — ^Mentd. Be Briton Medical & General Life 
Ahhocu. (1889), 5 T. L. R. 502 ; He Johannesburg Hotel 
Co., Ex p. Zoutpansberg Prospecting Go., [1891] 1 Ch. 
119; Re Eddystone Marin© Insce., [18931 9 Ch. 9; 
lie Macdonald, [1894] 1 Ch. 89 ; He Veuve Monnier, 
jijjc p. Bloomenthal, [1896] 2 Ch. 525 ; Mother Love 
Consolidated Gold Mines v. Hill (1903), 19 T. L. R. 341 ; 
Re Pllkin (1916), 85 L. J. Ch. 318. 

36. Construction of deed — Annuity sub- 

ject to Income tax.] — By indenture made in 1885, 
after reciting a decree for judicial separation & 
an order of the Divorce Ct. directing the husband 
to pay the wife permanent alimony at the rate of 
£200 per annum, the husband covenanted with 
the wife that he should in substitution for the 
permanent alimony directed by the order pay to 
her during her life the sum of £200 per annum 
subject to a provision that if he should make 
default in so doing the wife should be at liberty 
to enforce payment by process under the order 
as well as by action on the covenant, the intention 
being that the order should be a collateral & addi- 
tional security for the covenant thereinbefore 
contained. The husband died in 1907, having 
by his will bequeathed his residuary estate to his 
exors. & trustees upon certain trusts in favour 
of his four sons, one of whom subsequently died, 
having bequeathed his one-fourth share to the 
wife absolutely. The husband during his lifetime, 
^ his exors. & trustees after his death, had paid 
the wife’s annuity in full without deducting 
income tax : — Held : past overpayments in re- 
spect of income tax having been made under a 
mistake of law were not recoverable as a debt 
from the wife & could not be deducted either from 
future payments of the annuity or from the wife’s 
share in the residuary estate of the husband. — 
Be Hatch, Hatch v. Hatch, [1919] 1 Ch. 351 ; 
88 L. J. Ch. 147 ; 120 L. T. 694 ; 63 Sol. Jo. 
389. 

Annotation: — Mentd. He Wooldrklgo, Wooldridge v. Coe, 
(19201 W. N. 78. 

Sub-sect. 3. — Ignorance of Private Rights. 
See Part III., Sect. 2, sub-sect. 2, post. 


Sub-sect. 4. — Effect of Acquiescence. 

37. Whether bar to relief.] — Cockerell v. 
Cholmbley, No. 19, ante. 

38. .] — Clifton v. Cockburn, No. 9, ante. 

39. .] — Stone v. Godfrey, No. 21, ante. 

44). .] — The husband & wife afterwards 

mtged. the property under a power in the settle- 
ment. S., the presumptive heir of the wife, being 
aware of pltf.’s intention to lend money upon such 
mtge. before ho actually did so, told lum that the 
husband was indebted te him, S., & that he should 
expect to have his debt paid off out of the money 
which pltf. was going to lend, &> that he doubted 
whether the husband could mortgage the property ; 
but S. did not state that he had any interest in 
the property, or that the husband & wife had not 
power to make the mtge. : — Held : such know- 
ledge of & acquiescence in the transaction of tlui 
mtge. did not create any equity against S. on his 
afterwards becoming the heir of A., all parties 
at the time of making the mtge. being in posses- 
sion of all the facts of the case, &; the mistaken 
being a mistake not of fact but of law, — C ropi\s 
V. Middleton (1866), 2 K. &; J. 194 ; 1 Jur. N. 8. 
1133; 69 E. R. 749; on appeal (1866), 8 J)e 

G. M. & G. 192. 

Annotations Reid. Re White & Hlndles Contract (1877), 

7 Ch. D. 201 ; Gonoral Finance Mortgage & DlBcoimt 

Co. V. Liberator Permanent Bonollt Bldg. Hoc. (1878), 

10 Ch. D. 15. f Mentd. Pride v. Bubb(1871), 7 Ch. App. 

64 ; Jones v. Frost, He Fiddcy (1872), 7 (^h. App. 773 

Cark)!* V. Carter, [1 896] 1 Ch. 62. 

41 , J — Where shareholders had acqui- 
esced in an amalgamation, & the dealings had 
been such that it was impossible to replace the 
cos. in their original position, it was held to bo 
too late to disturb the arrangement which had 
been made whether within the power of th(» 
directors or not . — Be Era Assurance Oo., Wil- 
liams’ Case, Anchor Case (1862), 1 Hem. & 
M. 672 ; 32 L. J. Ch. 206 ; 7 L. T. 696 ; 11 W. R. 
204 ; 71 E. R. 295 ; subsequent proceedings (1803), 
1 De G. J. & Sm. 172, L. JJ. 

42, .] — A wife who in ignorance of her 

right in equity to enforce a pre-nuptial agreement, 
for a settlem(int, accepted a settlement of a far 
inferior sum, is not by doing so debarred from 
enforcing her claim to the full amount of property 
agreed to be settled upon her. — G ilchrist v. 
Herbert (1872), 26 L. T. 381 ; 20 W. R. 348. 

43, .]— Beauchamp (Earl) v. Winn, No. 

57, post. 

44 , ,] — Rogers v. Ingham, No. 25, ante. 

See, also. Estoppel, Vol. XXI., pp. 333 et seg. 


Part III. — Mistake of Fact. 


Sect. 1.— IN GENERAL. Mistake as to nature of deed— Induced by mls- 

Dlstingulshed from mistake of law.] — See Nos. representation.] — to Misrepresentation & 
9, 10, ante. Fraud, pp. 70, 71, Nos. 675-686, ante. 

Plea of non est factum.] — See Deeds, Vol. 
XVII., p. 235, Nos. 499-501 

Sect. 2.— WHEN RELIEF GRANTED. 

Sub-sect. 1. — Mistake as to Nature of Sub-sect. 2. — Mistake as to Nature of 

Transaction. Private Rights. 

45. General rule.] — Stewart v. Kennedy 46. Ignorance arising from lack of information 
(No. 2), No. 33, ante. — Release.] — No reason to set aside a release. 


PART IIL SECT. 2. SUB-SECT. 1. 

^46i. General rwli*.] — Robson v. 
Rot, n917J 2 W. W. R. 995; 35 
p. L. R. 485 ; 11 Alta. L. R. 418.— 


PART 111. SECT. 2, SUB-SECT. 2. 

b. General rwfc.] — Where a mlH- 
take la RH to a private right it should 
be treated as a mistake of fact. Sc, if 
it relates to au essential attribute of 
the thing sold & afleots the substance 


of the wliole oonsideratioii, the con- 
veyance based on It will be sot aside. 
— Mimr V. Micukl, [1919] N. Z. L. R. 
521.— N.Z. 

46 i. lonerance arieing from lack 
of information — HeUase.y—A. party 
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Mistake 


Sect, 2 » — When relief granted: Siib-secis, 2 & 3.] 


because the party releasing had a right. Secus, 
if ignorant of his right, or if the sanui was con- 
cealed from him. — Cann v, CJann (1721), 1 !• 
Wms. 723 ; 24 E. 11. 58(5, L. C. 


AnnaiaiionM : — Consd. (iordon v. Gordon (181 »)» 

400. Reid. Stapiltou v. Stapllton (1739), 1 Aik. 3 , 
Chesterfield v. Janssen (17.51), 2 Ves. Sen. 12a ; Stockley 
V. Stockley (1812), 1 Ves. & B. 23 ; Stewart v. Stewart 
(1839), 6 Cl. & Fin. 911 ; Fane v. Fane (1876), L. R. 20 
Kq. 698. Mentd. Standish v. Radley (1741), 2 Atk. 177 ; 
Pullen v. Ready (1743), 2 Atk. 587 ; Rldont v. Pain 
(1747), 3 Atk. 486; Pickett v. Loggon (1807), 14 Ves. 
215: Dunnage v. White (1818), 1 Swan. 137; Falcke 
V. Scottish Imperial Jnsce. (1887), 57 L. T. 39. 

47. .] — A release which h^ been 

executed by a person ignorant of his rights, & 
where it was proved that he had no intention of 
releasing such rights, set aside. — P helps v. Amcott 
(1809), 21 L. T. 107 ; 17 W. B. 703. 

48. .] — M. devised & bequeathed 

the residue of his real & personal estate to trustee 
upon trust to convert & divide the proceeds 
equally among his children, with the exception 
of W., his eldest son & heir-at-law. W. became 
entitled to a share of the residue which had lapsed 
in consequence of the death of one of testator’s 
sons in his lifetime. At the time of testator’s 
death there was a debt of W. to him remaining 
unpaid, recovery of which was, however, barred 
by Stat. Limitations : — Held : the trustees & 
exors. of M.’s will could retain & impound W.’s 
debt to testator’s estate out of so much of the 


residue coming to him as represented personal 
estate, but not out of t)io real e.state which came 
to him as heir-at-law, a release whicli had been 
executed by W., under a mistaken view of his 
rights in this respect, must be set aside. — Jtc 
Milnbs, Milnbs V. SiiBRWiN (1885), 53 L. T. 
534 ; 33 W. B. 927. 

49. Ignorance of parties to conveyance.] — 

A conveyance obtained from persons uninformed 
of their rights set aside, though there was no 
actual fraud or imposition. — Evans v. Llewellyn 
(1787), 2 Bro. 0. C. 160 ; 1 Cox, Eq. Gas. 333 ; 
29 E. B. 80. 

AnnoUdiona ; — Consd. Oiiraon v. Bolworthy (1852), 3 H. L. 
Can. 742. Apld. Baker v. Monk (1864), 4 Do G. J. & Sm. 
388. Re!d. O’Rorke v. Bolingbroke (1877), 2 App. Caa. 
814 ; Fry v. Lane, Re Fry, Whittet v. Bush (1888), 40 
Gh. D. 312 : Bariios v. Richards (1902), 71 L. J. K. B. 
341. Mentd. Watklu & Bligh v. Brent (1836), 1 Curt. 
264. 


50 , Compromise induced thereby.] — If 

a party, acting in ignorance of a plain & settled 
principle of law, is induced to give up a portion 
of his indisputable property to another under 
the name of compromise, a ct. of equity will 
relieve him from the effect of his mistake 
(Leach, V.-C.). — Naylor v. Winch (1824), as 
reported in 1 Sim. & St. 555 ; 57 E. B. 219 ; affd, 
(1828), 7 L. J. O. S. Ch. 0, L. C. 

Annotations Reid. Brent r. Brent (1840), 10 L. J. Ch. 
84 ; Stone v. Godfrey (1853). 1 Sin. & G. 590 ; Houghton 
r. Lees (1854), 24 L. T. O. S. 201 ; Lawtmi v. Campion 
(1864), 18 Boav. 87 ; A> p. Wyiieh (1854), 5 De G. M. & 
G. 188. 

61. — •! — The children of J., a 

deceased remainderman, insisted as against their 
uncle G., a prior tenant for life in possession, 
that they were entitled, under the terms of a 


settlement, to have their portions raised from the 
death of their father in 1831. Some discussion 
took place, & a bill was filed by them. An arrange- 
ment was come to by deed, which, proceeding on 
the foundation of the validity of the claim, com- 
p!*omised the amount of arrears of interest, & 
settled the amount of the future interest which 
thereby engaged to pay. It having been after- 
wards determined, in another suit, that on the 
true construction of the settlement the claim of 
the children was unfounded, instituted a suit to 
set aside the deed : — Held : if the right to have 
the portions raised in 1831 had formed one of the 
matters compromised, the transaction could not 
be disturbed, although the claim of the children, 
had turned out to be wholly unfounded ; but the 
ct., having arrived at the conclusion, that the 
parties had all proceeded on the foimdation of 
the children’s claim being unquestionable, & that 
all that had been compromised was the amount 
of arrears payable on that foundation, set aside 
the deed. — Lawton v, Gampion (1854), 18 Beav. 
87 ; 23 L. J. Gh. 605 ; 23 L. T. O. S. 201 ; 18 
Jur. 818 ; 2 W. B. 209 ; 62 E. B. 35. 

Annotation .‘—Reid. Cloiitte v. Storey, 11911] 1 Ch. 18. 

Compare Nos. 141-140, post, 

52. Ignorance of parties to a deed — Want 

of professional adviser.] — Short v. Bidoe, [1870] 
W. N. 47. 

53. Ignorance of rights dependent on rules of law 
— Applied to construction of legal document — Effect 
of deed.] — Morris v. Burroughs (1737), 2 Eq. 
Gas. Abr. 272 ; 1 Atk. 399 ; West temp. Hard. 
242 ; 22 E. B. 230, L. G. 

54. Effect of wlU.] — Deft.’s ancestor 

& devisor gave a bond in a penal sum, conditioned 
to pay, after T.’s death, £1,000 to such person or 
persons as she should, by deed or will, appoint : — 
Held : as the mere act of cutting off her name & 
seal from the deed was equivocal, it might be 
explained, & its effect done away by showing, 
from what was said by her at the time, that she 
did it under a mistaken notion that she had pro- 
vided an effectual appointment by her will made 
after the deed, & that the deed was therefore 
useless : whereas, in truth, her will could not 
operate as an appointment ; as it contained no 
direction for raising the money upon the obligor’s 
estate : but proceeded upon the supposition, as 
therein expressed, that the children of her 
appointee, who was dead at the time of the will 
made, “ would acquire the said £1,000 under & 
by virtue of the deed of appointment,” <fc giving 
all the rest & residue of her estates & effects to 
them & others, ” on the express condition that 
they, the children, should bring into hotchpot 
with such residue, etc., the said £1,000 ” ; & 

whether she mistook the contents of her will at 
the time she cut off her name seal, A; made the 
declaration before mentioned ; which would be 
a mistake in fact ; or whether she mistook the legal 
operation of her will ; which would be a mistake 
in law ; in either case the mistake annulled the 
cancellation. — Pbrrott v, Pbrrott (1811), 14 
East, 423 ; 104 E. B. 005. 

Annotations CoilSd. Beardsley v. Lacey (1897), 67 L. J. P, 

35. Reid. Alsager v. Close (1842). 10 M. & W. 576 ; He 

8uutherden, Adams v. Southerdeii, [1925] P. 177. 


granted a discharge •* in full satisfac- 
tion of all Biuns due or olainis coniue- 
tent to me by virtue of the obligation 
therein narrated.*' Admittedly this 
discharge was granted aine cauad to 
the extent of upwards of £600. In a 
reduotion of this disoliarge as having 
been granted in error, ^ without, full 
of Just value. &; while the party was 
ignorant of his rights : — Held : the 
disoharge was reducible so far as 


grantcHl aine cauad by a party ignorant 
of his legal rights. — Dickhon v. Hal- 
BRUT (1854), 16 Dunl. (Ct. of Sess.) 
586 ; 26 Sc. Jur. 266.— SCOT. 

46 ii. .] — ^A party granting 

a discharge wliioh he l^lieves to in- 
clude ** all his claims '* is entitled to 
roduce it on its turning out that there 
were at the time competent to him 
claims of which ho knew nothing. — 


PURDON V. Rowat’h TRUSTBSa (1856). 
19 Dunl. (Ct. of Sess.) 206 ; 29 Sc. 
Jur. 99. — SCOT. 

63 i. Ignorance of rights dependent on 
rules of law — Applied to eonatructian of 
legal document — Effect of deed, ] — Hooan 
V, Hooan (1879), R. E. D. 334. — CAN. 

54 i. Effect of wUl.h-‘ 

Forster v. Forbtbb, [1918] 1 1. R. 
510.— IR. 
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Part III. — ^Mistake oe Fact. 


56 . Interpretation of counsel's 

opinlon.1 — Generally the ct. will support an agi‘ee- 
inent of compromise entered into after the parties 
have jointly consulted the family solr., even though 
the agreement may not be quite in accordant;e 
with their rights, the very object of the compromise 
being to avoid the necessity of having the exact 
relative rights detennined by litigation ; but the 
family solr. is not entitled to keep those consulting 
him in the dark as to their rights because he 
thinks it is for the advantage of all parties to com- 
promise & that if they knew their exact rights 
there would be no chance of a compromise. 

Where one party entered into a compi'omise 
relating to her interests under a will under a false 
impression as to her legal rights, arising from a 
wrong interpretation placed upon counsel’s opinion 
by a common solr. acting for all parties : — IleYd : 
the compromise was not binding upon her. — Re 
Roberts, Roberts v. Roberts, [1905] 1 Ch. 704 ; 
74 L. J. Ch. 483 ; 93 L. T. 253, C. A. 

Revocation of will made under mis- 
take.] — See Wills. 

56. Doubtful construction of settle- 

ment.] — Clifton v. Cockburn, No. 9, ante. 

57. Doubtful construction of grant.] 

— (1) Where, in the making of an agreement 
between two parties, there has been a mutual 
mistake as to their rights, occasioning an injury 
to one of them, the rule of equity is in favour 

of interposing to grant relief. The Ot. of Equity 

will not, if such a ground for relief is clearly 
(‘stablished, decline to grant relief merely because, 
on account of the circumstances which have 
intervened since the agreement was made, it may 
b(5 ditlicult k) restore the parties exactly to their 
original condition. 

(2) What is the nature of a mistake &; what has 
been the cause of it will be considered in d<^termin- 
ing whether relief ought to be granted. The rule 
ignoraniia juris neminem excusat api)lies where the 
alleged ignorance is that of a well-known rule of 
law, but not where it is that of a matter of law 
arising upon the doubtful construction of a grant. 
In the latter case it is not decisively a ground for 
refusing relief. 

(3) Acquiescence in what has been done will not 
he a bar to relief where the party allegtHl to have 
itcquiesced has acted, or abstained from acting, 
through being ignorant that he possessed rights 
which would be available against that which he 
permitted to be enjoyed. 

Kesp. urges . . . that the subsequent dealings 
of the parties with the property prevent their 
being restored to their former position. ... If 
there existed a clear ground of mistake which in 
itself would have entitled applt. to set the agree- 
ment aside ... I should be unwilling to 
beheve that equity would refuse its aid on account 
of transactions respecting the exchanged pro- 
perties which it would not bo difYlcult to adjust so 
as to place the parties in a position in which they 
wo^d receive little or no prejudice from what 
had been done after the exchange (Lord Chelms- 
ford). — Beauchamp (Earl) v, Winn (1873), as 
reported in L. R. 6 H. L. 223, H. L. 

to (1) Beid. Bettyoe Maynard (1882), 
X- 2?® J Barrow v. Isaacs, [18911 1 Q. B. 417. Ab 
/? panlell V. Sinclair (1881), 6 App. Cas. 181. 

Jfencrai/p. Retd. WUding r. Sanderson (1897), 77 L. T. 67 ; 

*'• Nuneaton Corpn. (1913), 108 L. T. 986. Mentd. 
Robinson e. Duleep Singh (1879), 11 Ch. D. 798. i 


68. Excessive Interest charged on 

mortgage.] — Daniell v, Sinclair, No. 10, ante, 

59. Ignorance resulting from matter of law.] — 

A misapprehension of right under a deed, not 
aiising from the misconstruction of the deed, is 
a mistake in fact, & consequently relievablo in 
equity. — Denys v, Shuckburgii (1840), 4 Y. & C. 
Ex. 42 ; 5 Jur. 21 ; 160 E. R. 912. 

Annotcdions : — Consd. Baker v. Courage, [1910] 1 K. B. 60. 
Refd. Gibbs V. Guild (1881), 8 Q. B. 1). 290. Mentd. 
Roberts v. Eberhardt (1853), 2 Eq. llep. 780 ; Eccl. 
Comrs. for England v. N. E. Ry. (1877), 4 Ch. D. 846 ; 
Adair e. New River Co. cS: Meti’opolitan Water Board 
(1908), 25 T. L. R. 193. 

60. .] — Cooper v, Piiibbs, No. 27, ante, 

61. .] — Allcard v. Walker, No. 16, ante, 

62. Ignorance of rights dependent on mixed ques- 
tion of law & fact — Execution of deed of indemnity 
— Misapprehension as to liability.] — Broughton v, 
Hutt, No. 272, post, 

63. Fact Involving a conclusion of law.] — 

The man who knows the facts is taken to know 
the law ; but when you state as a fact which no 
doubt involves, as most facts do, a conclusion of 
of law, that is still a statement of fact & not of law. 
. . . It is not the loss a fact because that fact 
involves some knowledge or relation of law. 
There is hardly a fact whicli does not involve it 
(Jessel, M.R.). — Eaglesfield v, Londonderry 
(Marquis) (1875), 4 Ch. I). 693 ; 34 L. T. 113 ; 
24 W. R. 568 ; on appeal (1876), 4 Cli. D, p. 708, 
C. A. ; (1878), 38 L. T. 303, il. L. 

Jtnwtatunis : — Refd. Docley v. Lioyds Bank, 11912] A. C. 
766. Mentd. i’iioHphato Stnvagu Co. v, Hartuiout (1877), 
5 Ch. D. 394 ; Cargill v. Bower (1878), 10 Ch. D. 602 ; 
YorlcHbire Railway Waggon ('o. v, Maeliiro & CV>rnwan 
Minerals Ry. (1881), 46 L. T. 747. 

Sec, also, Fraudulent & Voidable Convey- 
ances, Vol. XXV., pp. 255-257, Nos. 811-831. 


Sub-sect. 3. — Mistake as to Identity of 
Other Party, 

64. General rule.] — Jurists liave laid down, as 
I think rightly, the test to bci applied as t.o whethc*r 
there is such a mistake as to the party as is fatal 
to there btdng any contrae.t at all, or as to whether 
thc*re is an intention to contrac^t with a de facto 
physical individual, whicli constitutes a contract 
that may induced by misn'presentation so as to 
bo voidabJtt but not. void. It- depends on a dis- 
tinction to be looked for in what lias really liap- 
pened. Pothier, Tralle des OldUjations, section 19, 
lays down the pi ineiple thus, in a passagti adopted 
by Pry, J., in Smith Whcatcroft, No. 71, post: 
“ Does cjrror in regard to the person with whom I 
contract destroy the eons(*nt A: annul the agree- 
ment ? 1 think tliat this (pjestion ought to be 

decided by a distinction. Whenever tln^ con- 
sideration of the person with whom I am willing 
tc» contract enters as an elftment into the contract 
which I am willing to make, error with regard to 
the person destroys my consent & consequently 
annuls the contract. . . . On the contrary, when 
the consideration of the person with whom T 
thought I wiis contracting does not enkjr at all 
into the contract, Ac I should have been equally 
willing to make the contract with any person 
whatever as with him with whom I thought I was 
contracting, the contract ought to stand ” (Lord 
Haldane). — Lake v, Simmons, [1927] A. 0. 487, 
H. L. 


part hi. sect. 2, SUB-SECT. 8. 

grotmd for relief — Pay- 
to excci^ de «on tort.}— Pay- 
^ exor. de eon tort 
orm no detenoe to an action by the 

J'— VOL. X XXV . 


rightful exor. — H ukteb v. Wallace 
(1855), 13 U. C. R. 385.--CAN. 

d. Order by predeceeeor in 

bueineee — Delivery taken hv eucceseor 
wUhaui notice of change.}— v. 


Graham (1892), 26 O. R. 361.— CAN. 

e. Mistake in name of 

vendor.] — Alberta Central Lanu 
Corpn. v. Ford (Alta.) (1911), 17 
W. L. R. 241.— CAN. 


R 
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Mistake. 


Bed, 2*—Whenrelief granted : Sub-sects, 3 d: 4, A . (a).] 

65. Whether ground for relief — Contract sub- 
sequently treated as subsisting — By party mistaken.] 

— -Where the broker makes a mistake in the con- 
tract, describing, in the bought & sold notes, 
goods to be sold by A., B., & C., which he believed 
to be the real name of the firm which employed him ; 
which firm, in fact, from a recent alteration that 
the broker was not privy to, consisted of A., D. & 
E. only : — Held : the purchaser of the goods was 
not at liberty to avoid the contract on this account, 
after having treated the contract as subsisting 
upon a subsequent communication from pltfs., 
unless he could show that he had been prejudiced, 
or has lost the benefit of a set-off. — Mitchell v. 
Lapage (1816), Holt, N. P. 253, N. P. 

Annotation : — Refd* Itamaden & Carr v. Clieasuni & Ward 
(]»12), 107 L. T. 740. 

66. Order addressed to predecessor in 

business — Executed by successor without notice of 
change.] — Hefts, who had been in the liabit of 
dealing with B., sent a written order for goods 
directed to B. Pltf., who on the same day had 
bought B.’s business, executed the order without 
giving defts. any notice that the goods were not 
supplied by B. : — Held : pltf. could not maintain 
an action for the piice of the goods against defts. — 
Boulton v. Jones (1857), 2 IJ. & N. 564 ; 27 L. .T. 
Ex. 117 ; 167 E. K. 232 ; e%ib nom. Bolton v. 
Jones, 30 L. T. O. S. 188 ; 3 Jur. N. S. 1156 ; 6 
W. R. 107. 

Annotatifyns : — Consd. PrltlHli Waggon Co. v. Loa (1880). 
6 6. li. 1). 349. Refd. LlndHuy v. Candy (1870), 34 L. T. 
314; Jaog(3r'8 Sanitary Woollen System Co. v. Walker 
(3897), 77 L. T. 380 ; Said v. llutt, |1920] 3 K. B. 497. 

67 . Mistake in name of purchaser.] — 

H,, believing ho was dealing witli a firm carrying 
on business as 0. & co. agreed to sell goods to a 
person of the same name, as one? of tlio iirrri of G. 
& CO. The goods were dcjjosif cd wit h an a uctioneer 
who advanced money on thorn. In an action of 
trover by pltf. to recover the goods from tlie 
auctioneer : — Held : there was no contract with 
the person who was of the same name as the firm, 
& consequently trover would lie at the suit of 
pltf. to recover his goods. — Hardman i;. Booth 
(1863), 1 H. /fc C. 803 ; 1 New Hep. 240 ; 32 
B. J. Ex. 105 ; 7 L. T. 638 ; 0 Jur. N. S. 81 ; 11 
W. R. 239; 158 E. R. 1107. 

Aivnotations : — Apld. lIollinH d. Fowhir (]87r>), L. R. 7 H. L. 
7/i7. Folld. Cuiidy v, LliidHtty (1878), 3 App. Oas. 459. 
Reid. G. W. ]{y. V. London & County Bunk (3901), 85 
li. T. 152 ; Oppoiiheimor v. Erazor & Wyatt, (19073 2 
K. B. 60 ; Phllllpa v. Brooks, 11919] 2 K. B. 243 ; Folkos 
13. King, [1923] 1 K. 13. 282 ; Lake r. Siniuious (1926), 
95 1 j. J. K. B. 586. Montd. Colo v. North Western Bank 
(1875), L. H. 10 O. P. 354 ; Arnold r. Cheque Bunk, 
Haine v. City Bunk (1870). 1 C. P. D. 578 ; Whitehorn v, 
Davison, 11911J 1 K. B. 463. 

68. Acceptance by administrator of sur- 

viving executor in own name — Sale entered up in 
name of executors — Sale of shares.] — The 

directors of a banking co. being empowered to 
allot shares to existing shareholders, offered certain 
shares to the exors. of deceased shareholder. The 
offer was sent to a person wlio was not one of the 
exors., but had been in the habit of conducting 
the affairs of the survivor of them, & it was 
accepted by him on his own account, but entered 
in the books in the names of the exors. : — Held ; 
his acceptance did not constitute a valid & com- 

S leted contract between such person & the co., 
; his name was removed from the list of con- 
tributories. — Re Leeds Banking Co., Mallorie’s 
Case (1866), 2 Ch. App. 181 ; 15 L. T. 458 ; sub 
nom. Re Leeds Banking Co., Hr p: Mallorib, 
86 L, J. Oh, 141 ; 16 W. R. 270, L. JJ. 

Annotation : — ^Meatd. Re Loads Baaklug Co., Ex p. Matthew- 
man (1866), 12 Jur. N. S. 982. 


69. Mistake In name of insurance com- 

pany — Liability of company.] — A man entered into 
a contract with the agent of an insurance co. to 
insure him, under the impression that he was 
dealing with the agent of another co. ; — Held : 
there was a contract, & the co. whose agent he 
dealt with was liable. — Mackie v. European 
Assurance Society (1869), 21 L. T. 102 ; 17 W. B. 
987. 

Annotation: — ^Mentd. Murfltt u. Royal Insce. (1922), 38 
T. L. R. 334. 

70. Goods supplied by mistake to bank- 

rupt — Restoration by trustee.] — A liquidating 
debtor who had not obtained his discharge, engaged 
in trade. He ordered some goods from a whole- 
sale house, who sent the goods to him in the belief 
that the order had come from a firm with whom 
they were acquainted, & whoso name resembled 
that under which tlie debtor traded. The trustee 
claimed tlie goods : — Held : the debtor had 
acquired no property in the goods, & the trustee 
was bound to return them to the persons who sent 
them. — Re Reed, Hx p, Barneit (1876), 3 Ch. D. 
123 ; 46 L. J. Bey. 120 ; 34 L. T. 664 ; 24 W. R. 
904. 

71. Personal considerations entering into 

contract.] — Where personal considerations enter 
into a contract, error as to the person with whom 
the contract is made annuls the contract : not so 
where the person sought to be bound would have 
been equally willing to make the same contract with 
any other person. — Smith v. Wheatcropt (1878), 
9 Ch. D. 223 ; 47 L. J. Ch. 745 ; 39 L. T. 103 ; 27 
W. R. 42. 

AnnotatuyfiS : — Apld. Nash v. Dix (1898), 78 L. T. 445. 
Consd. Gordon v. Street, [1899] 2 Q. B. 641 ; Phillips r. 
Brooks, [1919J 2 K. B. 243 ; Said v. Butt, [1920] 3 K. li. 
497, Refd. lioruors v. Fleming, [1925 1 Ch. 2G4. 

72. Contracts induced by misrepresenta- 

tion & fraud.] — L. was a manufacturer in Ireland ; 
Alfred Blenkam, who occupied a room in a house 
looking into Wood Street, Cheapside, wrote to L., 
proposing a considerable purchase of L.’s goods, & 
in his letter used this address ; “37 Wood Street, 
Cheapside,” & signed the letters, without any 
initial for a Christian name, with a name so written 
that it appeared to be “ Blenkiron «S: co.” There 
was a respectable firm of that name “ W. Blenkiron 
& CO.” carrying on business at 123 Wood Street. 
L. sent letters & afterwards supplied goods, tlie 
letters, the goods & the invoices accompanying the 
goods, being all addressed to ” Messrs. Blenkiron 
& CO.,” 37 Wood Street.” qiio goods- were 
received by Blenkarn at that jfiace, &; disposed of 
to the defts., who were entirely ignorant of the 
fraud ; — Held : no contract was made "with 
Blenkarn, even a temporary property in the goods 
never passed to him, so that he never had a 
possessory title which he could transfer to defts., 
who were consequently liable to the pltfs. for the 
value of the goods. — Cundy v, Lindsay (1878), 3 
App. Cas. 459 ; 38 L. T. 573 ; 42 J. P. 483 ; 26 
W. R. 406 ; 14 Cox, C. C. 93 ; suh nom, Lindsay & 
Co. V, Cundy, 47 L. J. Q. B. 481, H. L. ; affg. 
(1877), 2 Q. B. I). 96, C. A. ; revsg, (1876), 1 
Q. B. D. 348, D. C. 

Anmdaiwns : — Conid. Baboock v. Lawson (1879), 4 Q. B. D. 
394. Apld. Re International Soc. of Auctioneers &. 
Vainers, Baillle’s Casis [1898] 1 Ch. 110. Conid. Phillips 
V, Brooks, [1919] 2 Km B. 243 ; Folkes v. King, [1923] 
1 R. B. 282. Refd. Re Reed, Ex p. Barnett (1876], 3 
Ch. D. 123 ; Attenborough v, London Sc St. Katharine’s 
Dock Co. (1878), 3 C. P. D. 430 ; Bentley i;. Vilmont (1887). 
12 App. Cas. 471 ; Kings Norton Metal Co. v. Edridge, 
Morrett, Same r. Roberts (1897 ), 14 T. L. R« 98 ; G. W. Ky. 
V. London Sc County Banking Co., [1901] A. C. 414 ; Lake 
V, Simmons, [1927] A. C. 487. Mentd. Moyce v. Newing- 
ton (1878), 4 Q. B. D. 32 ; R. v. Central Criminal Court 
JJ. (1886), 18 Q. B. D. 314 ; Henderson v, WUliams, [1896] 
1 Q. B. 521 ; Whitehorn r. Davison, [1911] 1 K. B, 463 ; 
Nanka-Bmoe t». Commonwealth Trust, [1926] A. C. 77. 
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73 . .] — In 1895 defts., who were 

trustees of a CJongregational chapel, put up for 
sale by public auction a building, which had 
formerly been used as their chapel. The con- 
ditions of sale imposed no restrictions on the user 
of the building. After the sale C. made an 
offer for the building, but defts. declined to accept 
it, on the ground that it was made on behalf of 
a committee of Boman Catholics, who intended to 
use the building as a Roman Catholic place of 
worship, & defts. objected to sell for that purpose. 
The committee then told pltf., who was the 
manager of a mineral water co., that if he could 
^et the property they would buy it of him at £100 
profit. Pltf.'s solrs. wrote to defts.* agent, 
making an offer for the property “ on behalf of 
our client, the manager of the E. Mineral Water 
CO.” After some negotiations, a contract was 
signed by defts. for sale of the building to pltf. at 
JL'1,025 a price less than C.’s offer. No direct 
statement was made that pltf. was buying for the 
co., but it was admitted that defts., daring the 
negotiations, believed that he was, So that pltf. 
knew it. Pltf. signed the contract as principal 
without protest from defts.* agent. Defts. refused 
to complete on the ground that pltf. was buying 
as agent, for the Roman Catholic committee, to 
whom he knew they would not sell, & had obtained 
the contract by misrepresentation : — Held : pltjf. 
was not buying as agent for the Roman Catholic 
committee, but for himself with a view to resell 
to them at a profit ; the misrepresentation as to 
the Mineral Water co. was immaterial because the 
vendors did not care whether they sold to the co. 
or pltf., & as between them no consideration of the 
Iverson with whom they were contracting entered 
its an element into the contract. — Nash v. Dix 
(1808), 78 L. T. 445. 

Jnrudation : — ^Reld. Dystor v. llandall, [1926] Ch. 932. 

74. ,] — If, in negotiations for a 

contract, an agent made a false representation as 
to the name of his principal, knowing that, if he 
disclosed the true name the other party would not 
enter into the contract, the ct. will not order 
.specific performance of the contract. 

A. signed a contract for the sale of a house to II. 
B(»fore signing he asked, “ Are you buying for C. 
or his nominess ? ** B. answered “ No.’* He was, 
in fact, buying for nominees of C. to whom he 
afterwards assigned the contract, lie & they 
brought an action for specific perfonnance : — 
Held : the contract could not be specifically per- 
formed. — ^A rcher v. Stone (1898), 78 L. T. 3i. 
Anrudaiums Nash v. Vix (1898). 78 h. T. 44.0. 

Held. Said v. Butt. [1920] 3 K. B. 497 ; DyaUiVV. Kunaull, 

[1926] Ch. 932. 

75. .] — Shortly before Nov. 1895, 

B. took steps with a view to becoming a fellow of 
an old-established society called “ The Auctioneers* 
Institute of the United Kingdom.** In Nov. 1895, 
X., an officer of a recently incorporated society, 
with unlimited liability, named “ The Institute of 
Auctioneers & Valuers,** called on B. & asked him 
to become a member of it. B. believed the new 
society to be the old one, So in this belief wliich 
was known to So fostered by X., B. applied for 
membersliip in the new society. So received a 
certificate of membership. In answer to his 
subsequent inquiries of the new society, untruth- 
ful statements were made to B. which resulted 
in ^ remaining in his error as to the identity of the 
wiety ; — Held : the principle of Cundy v. Lindsay ^ 
No. 72, arUe^ applied ; there was not even a 


voidable contract to become a member, but no 
contract at all . — Re Internationai. Society of 
Auctioneers So Valuers, Bailue’b Case, [1898] 
1 Ch. 110 ; 67 L. J. Ch. 81 ; 77 L. T. 523 ; 46 
W. R. 187 ; 42 Sol. Jo. 97 ; 4 Mans. 393. 

Novation of contract, see Contract, Vol. XII., 
pp. 596 et seq. 


Sub-sect. 4. — Mistake as to Identity of 
Subject-Matter. 

A, When Contract Ambiguous, 

(a) In General, 

76. General rule — Contract not enforceable.] — 

(1) Upon the ambiguous terms of a contract, as 
including or excluding the timber, the purchaser’s 
bill for specific performance dismissed ; So having 
throughout insisted upon his construction, he was 
not permitted to compel the vendor to convey upon 
the terms he originally offered. 

If there is such a degree of doubt So ambiguity, 
that the ct. can come to no other conclusion, than 
that the parties did not rightly understand, what 
the one meant to buy. So the other to sell, So upon 
that ground of mistake the one has been let off, 
that is a ground for refusing in a ct. of equity to 
perform a contract, the effect of which must bo 
so much injustice to one party or the other 
(Plumer, V.-C.). 

(2) The Master of the Rolls in forming that 
conclusion adopts Lord Thurlow’s opinion in 
Calverley v. Wuliams, Williams v. Culver ley ^ No. 
159, post. So seems to think, the consequence of such 
a mistake would be, that in reality there was no 
agreement between them ; that, nusunderstanding 
each other, the one proposing to buy one thing, 
the other to sell another, a contract, so founded in 
mistake, cannot consistently with justice bo ex- 
ecuted (Plumer, V.-C.). 

(3) The rule, admitting evidence in those cases, 
is intelligible So clear. It is admitted, not to vary 
an agreement, as it is expressed open to no 
objection, So therefore upon the letter binding, but 
to show circumstances of fraud ; making it uncon- 
scientious in the party, who so obtained it, to insist 
upon. So unjust in the ct. to decree, the perform- 
ance. Fraud is not the only head, upon which 
parol evidence may bo received, Ac, if made out 
satisfactorily, a specific performance may be 
refused. Upon clear evid(;nco of mistake or sur- 
prise, that the parties did not understand each 
other, it is introduced, not to explain, or alter, the 
agreement, but consistently with its terms to show 
circumstances of mistake or surprise, making a 
specific performance, as in the case of fraud, 
unjust ; So therefore not conformable to the 
principles, upon wliich a ct. of equity exercises 
this jurisdiction (Plumer, V.-C.). — Clowes v, 
HiGGiNSON (1813), 1 Ves. So B. 524 ; 35 B. R. 204. 
Annotations: — As to (1) Bold. BemerB v, Flomiiig, [1925] 

Ch. 264. As to (2) Oonid. ITlco v. Loy (186.1), 4 Glff. 

23.5. BMd. Douslas v, BayneH, [1998] A. C. 477. Ah 

to (3)ConBd. Mamtcr V. Back (1848), 6 Haru, 443. Generally, 

Befd. Dear v. Verity (1869), 38 L. .1. Ch. 297 ; Holliday 

V. Lockwood (1917), 86 L. J. Ch. 550. 

77* No contract unless evidence clearly shows 
one — Identification of goods purchased.] — Raf- 
FTES V. WicamMAVQ (1864), 2 H. & C. 906 ; 33 
L. J. Ex. 160 ; 169 E. R. 375. 

Annotations Coosd. Smith v, HmrheB (1871), L. R. 6 Q. B. 

597 ; Van Praagh v, Everidgo, [1902] 2 Oh. 260. 
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Sect, 2. — When relief granted : Svb-secL 4, A, {a) & 

(b)J. ^ ill. 

78 . Bill of lading applicable to two 

charterpartles.] — A (iharterpaHy was (*ni<jr(^d into 
in Ijondon on June 17, 1872, between pltf., as 
master of a ship lying at London, & K., a ship- 
broker, ijo carry 407 tons of iron from H. to G., 
at freight of 7s. 3d. per ton. Freight to be paid 
in London on signing bills of lading, the owner or 
master to have an absolute lien for freight. On 
the following day L. chartered the ship ia deft, at 
8s. per ton for "the same amount of iron. The 
charter contained similar clauses as to freight & 
lien, & ihe following clause at the end : “ The 

brokerage of 5 per cent, is due on tlie execution 
of this charter to R. by whom the vessel is to he 
entered & cleared at the port of loading.*' Though 
deft, thought he was treating with L. as broker 
for the ship, 1^. had no authority in fact to ihct as 
broker for pltf., or to receiver the freight ; & 

neither pltf. nor deft, knew of tlie cliarier entered 
into by the other. The cargo having been put on 
board by deft., the* master signed bills of lading 
making it deliverabhi to consignees or assigns, 
“they paying freight for the said goods as per 
charterparty.” Pltf. did not demand the freight 
on signing the bills of lading. The cargo was duly 
delivered at the jiort of discharge ; & in ilie mean- 
time li. obtained payment of the fr(?ight of 8fi. 
per ton from deft., & afterwards stopfied payment, 
maving the 7s. Hd, per Urn unpaid to pltf. J*ltf. 
having sued deft, for th(? 7«. 3d. per 1/on for the 
carriage of th(< iron : — Held : pltf. could not 
rc^cover ; for pltf. & deft. n(‘ver W(*re ad idem, & 
consequently there was no express contract 
between them; & undtu* tJu^ circumstances, no 
contract to pay reasonabh* freight for t-h(^ carriage 
could be implied on th(? shipment of the goods. — 
Smidt V. Tidkn (1874), L. R. 1) Q. R. 44(1 ; 30 ].. T. 
891 ; 22 W. R. 913 ; 2 Asp. M. L. 307 ; euh 
nom. Schmidt v. Tidkn, 43 Jj. J. Q. R. 199. 
AnmiiaHonB : — ^Reld. TJio Ciinnda (18117). J.'l T. L. 9. 238. 

Mentd. FurnoHH, Withy » . WhiUN 1185)4] 1 g. 9. 483. 

79. Admissibility of evidence — To identify 
subject-matter intended.] — Deft., by a written 
contract, agreed to sell the pltf, (50 tons of “ Ware 
potatoes,’’ at £5 a ton. It appeared in cnidenet^ 
that in the neighbourhood three qualities f>f 
])otato(^a w(^re known, “ ^^'ares, Middlings, tc 
(3iat8,’’ Wares being the largest ite best: — Held : 
evidemet^ was not admissibh^ to show that jdtf. 
lind in fact contracted for the sale to liim td a 
particular kind of NVare potatoes, viz. “ Regent 's 
Wares,’’ whili* those otTered to him by deft, were 
of an inferior kind, viz. “ Kidney Wares.” 

This is not a latent ambiguity. A lat/cmt 
ambiguity is where you show that words apply 
equally to two different things or subject-matters, 
dt then evidence is admissible to show which of 
them was the thing or subject-matter int<jnded 
(Alderson, B.). — Smith r. Jeffiiyes (1846), 16 
M. & W. 601 ; 16 L. J, J5x. 826 ; 7 L. T. O. S. 
231; 163E. R.972. 

Annotatifyna : — ^Re!d. M‘ Donald r. liongbottoin (18,'VO), 5 

.Tur. N. S. 1102. Mentd. Kirclmor v. Venus (1860). 12 

Moo. 3\ a C. S61. 

80. .] — By a written a^ement, 

pltf. undertook to do work for deft, on the houses 

in South Street and Southampton, Street.” 
It appeared that, at the date of the agreement, 
deft, had land Sc houses in South Street, but had 
nothing in Southampton Street : — Held : the 
agreement being unambiguous, evidence was not 


admissible to show that the word ** and *’ was 
inserted by mistake ; & it was a misdirection to 
leave it to the jury ti) say what was the intention 
of the parties. 

There are numerous cases to show that parol 
evidence may be received for the purpose of 
explaining what the parties to an agreement 
meant ; but that is oidy where there is some 
ambiguity on the face of it. Here, there was none 
(Wilde, C.J".). — Hitchtn v. Groom (1848), 5 
C. B. 515 ; 17 L. J. C. P. 145 ; 10 L. T. O. S. 340 ; 
136 E. R. 979. 

Ambiguity in will .] — See Wills. 

(b) Falsa demonstratio non nocet, 
i. General Rule. 

Statement of rule — Interpretation of deed.]— 

See Deeds, Vol. XVII., pp. 277-279. 

81. Application of rule — Misdescription in date 
of bill of exchange.] — It appears upon the evidence 
that the bill accepted by pltf. was drawn & dated 
on Oct. 2.5 ; it is contended that deft.’s promise 
is confined to indemnifying pltf. in respect of a 
bill dated Oct. 24 A. cannot charge him in respect 
of a bill of a different date. But I think thti 
substance of the transaction was a promise on the 
part of deft, to stand half the loss that might 
arise by reason of iiltf. having lent his name to 
Read on a bill for £11 0 & that the bill is sufficiently 
identified. Although there is a falsa demonstratio 
in one respect the rest of the surrounding cir- 
cumstan(!es are abundantly sufficient in my judg- 
ment to identify the subject matter of the con- 
tract & effect must be given to the substance of tli(? 
transaction (Erle, O.J.). — Way v. Hearn (1862), 
13 O. B. N. S. 292 ; 32 L. J. C. P. 34 ; 6 L. T. 
7.51 ; 143 E. R. 117. 

Interpretation of deeds.] — See Deeds, Vol. 

XVll., pp. 279-283. 

■ Insurance policy.] — See Insurance, Vol. 

XXIX., pp. 94,95. 

Wills.]-— .S’cc Wills. 

— Cases to which doctrine does not apply.] — 

See Sub-sect. 4, A. {b) ii., j)ost, 

ii. Cases to Which Doctrine does Not Apply. 

82. Words forming essential part of description 
—Agreement to seU lease.] — Applt. agreed to sell 
l)is interest in certain leasehold premises to resp, 
the pnmiiuTn to bo paid by tlie latter to the former 
being n.t the rate of £15 a year for “ each every 
year of the existing term ” of a certain underlease 
held by applt. of other business premises, wliicli 
(enn applt. by a mistake, but in perfect good faith, 
told resp. was “ about four years.” Applt., the 
mistake lieing discovered, claimed that the 
premium should be £105, as the lease of the other 
premises was not “ about four years,” but seven 
years unexpired : — Held : the words “ about four 
years ” were dominant words & were not inserted 
in the agreement merely as a statement of belief 
which resp. was not entitled to rely on. — Watkin- 
80N V. Wilson (1911), 65 Sol. Jo. 617, H. L. 

.1 — Scc,further, Deeds, Vol. XVII., pp. 284. 

285, No's. 964-967. ^ 

Description of legatees In a will .] — See 

Wills. 

Words denoting extent of estate devised.] — 

See Wills. ^ 

83. Intention ascertainable from extrinsic evi- 
dence — Construction of lease.] — Where in a grant 
or devise the description of parcels is made 

Co. OF Australia, L'n>„ |1<)2»J V. L. u 
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sigaln?, & if it appears that one party anotlier meanlnir* there is no ooiitraot. \ 
signed it in the belief that it had one the parties never having been ad idnn. 
nieanlog & the other that it had — ^ooofrllow v.ip;Life Absitrancb 
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up of more than one part, & one part is true & 
the other false, there, if the part which is true 
describes the subject with sufficient legal certainty, 
the untrue part will be rejected as falsa demon- 
slratio, & will not vitiate the grant or devise. 
The doctrine is not to be confined to cases where 
the first part of the description is true & the latter 
untrue, it being immaterial in what part of the 
clescription the falsa demonstratio occurs. 

Rooms on the second floor of Nos, 13 & 14, Old 
Rond Street were demised, together with free 
ingress & egress for the lessee “ through the stair- 
case & passages of No. 13 ** to &: from the demised 
})remises : there was no staircase in No. 13 leading 
t o the demised premises, but there was a staircase 
in No. 14: — Held: there had been a common 
mistake, the intention of the parties being that 
tlie lessee should have the use of the staircase of 
No. 14, & accordingly the doctrine of falsa 
demonstratio did not apply ; but the ct. ordered 
the lease to be rectified by the substitution of the 
staircase of “ No 14 ** for that of “ No. 13.** — • 
CowEX V. Truefitt, Ltd., [1899] 2 Ch. 309 ; (58 
h. J. Ch. 563 ; 81 L. T. 104 ; 47 W. R. (561 ; 43 
Sol. Jo. 022, C. A. 

JniintnUons : — ^Refd. Anderson v. Dorkley, flU02) 1 (jli. il.’U; ; 
lOastAVOod V. Ashton, [1915] A. C. 900 ; Wat chain v. A.-tl. 
of East. Africa Pi*ot<iCtoratc, [1919J A. C. 533 ; Craddock 
i\ Uaut, [1923] 2 Ch. 136. 

J5. When Contract Clear, 

84, Unilateral mistake.] — Property was put 
u|) for sale under the description of “ All that inn 
with ili(? brewhouse, outbuildings, &; premises 
known as The Ship, together witii the saddler’s 
shop A. premises adjoining thereto, situate at N., 
.\oK. 454 <te 455 on the tithe map, &■ containing by 
adnujasurement twenty perches more or less.” 
In til (3 saleroom were plans of the property, whicli 
(•( insisted of the closes numbered 454 A; 455 of tlio 
til lie map. At the back of the property were two 
])icecs ot garden ground containing together 
about twenty perches, not belonging to the vendors, 
one (d* whicli had for many years been occupied 
with t h(3 inn A th(3 either with the saddler’s shop, 
A w liich were hardly at all fenced off from the 
premises with wliich they were occupied. Left., 
who was acquainted with tlie property A knew 
that the gardens were occutiied along w’ith the inn 
A saddler’s shop, did not look at the plans, A 
hoiight ill th(5 belief that he was buying the wliole 
of the property in the occuiiation of the tenants : — - 
Held : the purchaser could not resist specific 
pejforinance on the ground of mistake. — Tamplin 
r. James (1880), 15 Ch. D. 215 ; 43 L. T. 520 ; 29 
W. R. 311, C. A. 

Atuuitaiinm : — Coiisd. Goddard r. .IcffreyH (1881), 51 
E. J. Ch. 57 ; Van Pruatrh v. Kvciidjfc, [1902] 2 Ch. 266 ; 
Kustes V. Ilu.sfl, [1914] 1 Ch. 468. Reid. Preston v. Luck 
(1884), 27 Ch. D. 497 ; AapinallH to l»ovvull & Scholefteld 
C889), 60 L. T. 595 ; Pope Sc Poai*son r. Buenos Ayros 
Now Gas Co. (1892), 8 T. L. U. 758 ; Ue Ifaro Sc O’More's 
Contract. [1901] 1 Ch. 93; Hodson v. Thotard (1907), 
J Sol. Jo. 482 ; Holliday r. Lockwood, [1917] 2 Ch. 47. 
Mentd. Bell v. Balls, [1897) 1 Ch. 663. 

85. ,] — The parcels being deficient, the 

purchasers sued on the covenant. The vendor 
alleged mutual mistake, A alternatively unilateral 
mistake on his own part, A counterclaimed for 
rectilication of the conveyance : — Held : ( 1 ) the 
written contract A conveyance being unambiguous, 
parol evidence of mistake was im^missible after 
eompletion either tis a defence to the action, to 
whicli it afforded no answer, or to support the 
counterclaim, which amounted to claiming specific 
performance of a written contract with a parol 
variation. i 

(2) I have always understood the law to be that i 


in order to obtain rectification there must be a mis- 
take common to both parties (Farwell, J.). 

(3) Rescission after conveyance of land can only 
be obtained on the ground of unfair dealing 
(Farwell, J.).~May v. Platt, [1900] 1 Ch. 616 ; 
69 L. J. Ch. 357 ; 83 L. T. 123 ; 48 W. R. 617. 

Annotations : — As to (1) Dbtd. Thompson v. Hiokman, [1907 j 

1 Ch. 550; Fowler i*. .Sujfdori (1916), 85 L. J. K. B. 

1090 ; Craddock v. Hunt, [19231 2 Ch. 136. Rofd. For- 

griono V, Lewis, (]920) 2 Ch. 326. 

86. .] — At a sale by auction of landed 

property on Nov. 18, 1901, deft, bid for one lot 
by mistake for another, A it was knocked down to 
him. On discovering his mistake he refused to 
sign the contract, whereupon the auctioneer signed 
it as his ” agent.” 

. The printed particulai*s, conditions, A an annexed 
form of contract had been prepared for a sale on 
” Oct. 17, 1901,” which was postponed till Nov. 18, 
but by inadvertence the original date, though 
altered in the particulars, remained in the con- 
ditions A form of contract : — Held : there was no 
contract within Stat. Frauds, nor, senible, any 
consensus ad idem, to support an action by th(? 
vendor for specific performance. — Van Praagii 
V, Evkridge, 11903] ) C^h. 434 ; 72 L. J. Oh. 260 ; 
88 L. T. 249 ; 51 W. K. 357 ; 19 T. L. R. 220 ; 47 
Sol. Jo. 318, C. A. 

87. .] — A builder entered into a contract 

W’ith an urban autliority for the erection of a 
number of houses. The contract was sealed by 
the corpn. in accordance with l^iiblic Health Act, 
1875 (c. 55), s. 174 (1). The builder assigned the? 
benefit of the contract to a building firm A that 
firm sought rectification of the contract on the 
ground that at the time at which tlie builder 
entered into the contract lie was labouring under 
a serious mistake : — Held : the contract expressed 
the intention of deft, council, having rogartl to the 
provisions of Public ifcalth Act, 1875 (c. 55), 
s. 174 (1), there was no contract at all between 
tlie parties until the seal of the council was affixed 
to thc3 formal contract, A the ct. Jiad no juris- 
diction to grant the reli(‘f sought. Semblc : oven 
if the parties Jiad been labouring under a common 
mistake, the contract could not have been I’octilled. 

The result is very unfortunate fur pltf, A an 
extreme hardship on liim. But can I rectify th(j 
contract so as to makes it give effect to what 
was undoubtedly his intention when lie entered 
into the contract ? It appears to me that I 
cannot. For, in the first place, it follows from 
what I have said that in my ojunion the parties 
were not labouring under a mutual mistake 
(Romer, j.). 

There was no contract between these parties 
at all until the seal of the council was put to the 
formal contract which was entered into. That 
being so, I must hold that that contract, A that 
contract alone, expressed the intention of defts. 
at the time that defts.’ seal was attached. If there 
had been an earlier parol contract between the 
parties, A then an attempt had been made to put 
that parol contract into writing, A in the course 
of that attempt a blunder had been made so that 
the written contract did not correctly represent 
what had been verbally agreed, there is no doubt 
I could have rectified the written document. But 
where, as here, there is no precedent contract 
between the parties, I cannot see that I liave any 
jurisdiction to make a different contract between 
the parties from the only one which exists, merely 
because I come to the conclusion that both parties 
previously to making that contract had intended 
to make a different one (iiOKER, J.). 

I need hardly say that in so deciding I do not 
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Bed. 2. — When rdief granted: Bub-eed. 4, B . ; sub- 
sect 5.] 

in the least wish to revive the old suggestion made 
some years ago that one could never rectify a 
written contract for the sale of lands so as to con- 
form with a previous parol contract. It is now, 
I think, settled that in such a case the ct. can rectify 
the written contract, Afc there is nothing in Stat. 
i^auds to prevent it from being done. My 
difficulty here is not that we have a parol contract 
between the parties which could not be enforced. 
The difficulty is that there was no parol contract 
at all, no contract of any kind at all between the 
parties until the contract under seal was executed 
(Romeu, J.). 

At any rate, it has not been shown to me that 
defts. were labouring under any mistake, & of 
course the onm is upon pltf. to jirove that fact, if 
fact it were (Romeu, J.)* — Higgins (W.), Ltd. v. 
Noetiiampi’on Corpn., [1027] 1 Ch. 128 ; 00 J. P. 
82. 

Mistake as to property intended to be sold.] — 

Sec SAUC op JiAND. 

Mistake by purchaser Specific performance.] — 

See Hpegifk^ Performance. 


SuR-SECT. 5 . — Mistake as to Lxis'J’bnck op 
Subjbct-Mautbr or Fact Maticuially 
Connected Therewith. 

88. General rule — Transaction set aside.] — 
Pitt, has a ][)roper ground of relief, & that on the 
head of mistake. Here was a will made by 
Isaac Wells in 1721 , but that will was revoked by 
the settlement afterwards made in 1725. The 
agreement about levying a fine was founded upon 
a mistake, the paiiies taking it for granted, that 
there was a will in being when there was none. 
For which reason the acts done under that ngi'ce- 
ment must be set aside, as being founded upon 
a mistake (Lord IIardwicke, C.). — Martin r. 
8AVAGE (1740), Barn. Ch. 189 ; 27 K. R. 008. 
yl7?no<a/i(m -Mentd. C-uvo v. Holfoni (171)8), ;i Vcs. S.'iC. 

89. — ~ .] — Reference upon the title : 

an objection U) the specific ])erformance, on the 
ground, that premises to which no title could be 
made, were rejiresented as included in the pur- 
chase, & were a principal inducement to the 
purchaser, failing upon the evidence. 

Effect of the common mistake of both parties 
io a contract ; ^ of mistake of one, not occasioned 
by the other : in the former case avoiding the 
contract. 

Where the contract has proceeded upon the 
mistake of both parties, tliat avoids the contract 
at law as well here (liORD Erskine, C.). — 
Stapylton V, Scott, Nicholson v. Stapylton 
(1807), 13 Ves. 425 ; 33 E. R. 863, L. C. ; mb- 
sequent proceedings (1800), 10 Vos. 272, L. O. 

^ntMteUion :~~Re{d. KnatchlDull r. Gniobor (1816), 1 Madd. 

163. 

90 . .] — ( 1 ) Where a purchaser buys 

the interest of a vendor in a remainder in fee, 
expectant on an estate tail, if, at the time of the 
contract the tenant in tail had actually suffered 
a recovery of wliich both parties were ignorant 
till after the conveyance had been executed & 
on absolute bond given for secuiing pajTnent of 
the purchase-money ; this ct. will interfere to 
rescind the contract, on the equity that the vendor 
hod no interest in the subject-matter at the time 
of the sale, & tliat on the ground of mistake, 
although there has been no fraud from knowledge, 
or concealment of the fact on the part of the 


vendor, &> they will not only order such a bond to 
be delivered up to be cancelled, but that all interest 
paid on it shall be refunded. 

(2) The costs are not allowed on either side in 
such a case. — Hitchcock v. Giddinqs (1817), 
4 Price, 135 ; Dan. 1 ; Wils. Ex. 32 ; 146 E. R. 
418. 

AnnotcUiona : — Ab to (1) Diftd. dare v. Lamb (1876), L. K. 

10 C. P. 334. Re!d. JoliRe v. Baker (1883), 11 Q. B. D. 

256 ; Jie Tyrell, Tyrellf. WoodJiouse (1900), 82 L. T. 675, 

91. .] — In contemplation of a 

marriage between A. B., settlements were made 
of real estate belonging to B., the intended wife, 
& of personalty belonging to A., the intended 
husband, upon uses &; trusts, which, after the 
solemnisation of the marriage, were to arise for the 
benefit of the husband & wife, & their issue ; the 
marriage ceremony was performed, & the parties 
lived together as husband & wife ; but, after the 
lapse of more than a year, & before the parties had 
any children, the marriage was discovered to be 
void, &> they executed deeds purporting to revoke 
the former settlement : some time afterwards a 
new settlement, in contemplation of marriage, 
was made, including the same property as the 
former, but different from the foimer in the 
interests given to the issue, as well as in other 
provisions ; the parties then intermarried, & 
there was issue of the marriage : — Held : the lirat 
settlement, being founded on mistake & mis- 
apprehension, was not binding on the parties, & 
the rights of the issue, both os to the real estate 
& the personalty, were regulated by the second 
settlement. 

This ct. . . . will not hold that a transaction 
founded entirely on mistake & on the misappre- 
hension of the i>arties, ought to be considered as 
binding upon them (Lord Lyndhurst, C.). — 
Robinson v, Dickenson (1828), 3 Russ. 399 ; 7 
L. J. O. 8. Ch. 70 ; 38 E. R. 025, L. C. ; previous 
proceedings, sub nom, Boughton v. Sandilands 
( 1811), 3 Taunt. 342. 

Annntaiiov4i Re!d. Page i\ Horne (1848), 17 L. .1. Ch. 200 ; 

J'roby t*. Landor (1860), 28 Beav. boi ; CJiapman r. 

Bradley (1863), 9 L. T. 496 ; He Thellusson, Ex p, Abdy 

119193 2 K. B. 735. 

92. .] — A, executed a bond to B. & 

C., conditioned for payment of an annuity of 11100 
to D. for life, & assi^ed an annuity of £120 for 
the life of one M. & a policy of insurance for £700 
on M.’s life, to B. & C., upon certain trusts for 
further securing the annuity of £100. 

M. died, & A. died shortly afterwards, having, as 
was then believed, received the £700 & applied it 
to his own use. Shortly afterwards D., in con- 
sideration of £500, released A.’s personal repre- 
sentative B. C. from the annuity of £100 & 
the securities for it. Some years afterwards it was 
discovered that A. had placed the £700 in a bank, 
in the names of B. & C., where it still remained : — 
Held : the release having been executed under a 
mistake was inoperative, &> the £700 remained 
impressed with the trusts for securing the annuity 
of £100. — Hore V. Bechbr (1842), 12 Sim. 465 ; 
11 L. J. Ch. 163 ; 6 Jur. 03 ; 69 E. R. 1211. 

AntuitcUionB : — Mentd. Rogrers r. Aconter (1851). 14 Beav. 

445 ; Fttsererald v. PltEgorald (1868). L. R. 2 P. C. 83 ; 

Wldgery r. Topper (1877), 38 L. T. 434. 

98. .] — Extent of lien on a fund, 

where the grantor of an annuity agreed to sell to 
the grantee the fund on which the annuity was 
secured, & to repurchase the annuity, but, in con- 
sequence of a mutual mistake, the contract for the 
sale of the fund could not be specifically performed. 

A fund was held on trust for one for life, with 
remainder between B. C. equally, if livii^, with 
benefit of survivorship between them. S. sold 
his reversionary interest. At the time of the sale, 
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C. was dead, but the fact was neither known to 
the vendor nor to the purchaser : — Held : the sale 
could not stand. — C olyee v. Clay (1843), 7 
Beav. 188 ; 49 E. B. 1036 ; $vb nom. Collyer v. 
CLAY, 1 L. T. O. S. 311. 

94 . .] — L., who resided at Sydney, 

Xew South Wales, being entitled to an annuity for 
Jiis life, assigned it, in 1847, to certain trustees to 
dispose of it for his benefit. Pltf. entered into a 
correspondence by letter with the trustees, upon 
the subject of the purchase, & from the various 
letters which passed between the parties, it appeared 
that the terms of the purchase were not finally 
determined upon & settled until Feb. 28, 1849. 
Upon Feb. 6 the annuitant died. The purchase- 
money was paid by pltf. in ignorance of the fact, 
& was ultimately received by the extrix. of 
deceased : — Held : as at the time of the purchase 
of the annuity it had ceased to exist, pltf. was 
entitled to recover back the whole of the purchase- 
money from the extrix. on the ground that the 
money had been paid without consideration. — 
Strickland v. Turner (1852), 7 Exch. 208 ; 22 
L. J. Ex. 115; 155E. R. 919. 

Jnnotaiioyui : — Consd. Hastie v. Couturier (1853), 9 Exch 
102. Apld. Huddersfield Bankiujr Co. v. Lister, [1896] 
2 Ch. 273. Refd. Persian luvcetiiient. Corpn. i*. IMnce 
Malcolm Khau (1893), 37 Sol. Jo. 340 ; Turner v. Green, 
11895] 2 Ch. 205. 

95. .] — A cargo of corn was shipped 

by A. at Salonica in Feb. 1848, for delivery in 
liondon. On May 15 it was sold by H. a factor, 
who made the sale <jf a del credere commission. 
The contract described the corn as “ of average 
<iuality when shipped,” the sale was made at 
“ 27.V. per quarter free on board, & including 
freight ^ insurance to a safe port in the United 
.Kingdom, payment at, etc., upon handing shipping 
dooumcints.” In fact the corn liad, a short time 
before the date of the contract, been sold at Tunis, 
in consequence of getting so heated in the early 
part of the voyage as to render its being brought 
to England impossible. The contract in England 
was ent<u'ed into in ignorance of this fact. When 
the Englisli purchaser discovered it, he repudiated 
the contract. In an action for the price brought 
against the factor : — Ileld : the contract con- 
templated that there was an existing something 
to be sold & bought capable of transfer, whicli 
not being the case at the time of the sale by the 
factor, he was not liable. — Couturier v, Hastie 
(1856), 5 H. L. Cas. 073 ; 25 L. J. Ex. 253 ; 28 
L. T. O. S. 240 ; 2 Jur. N. S. 1241 ; 10 E. B. 
1065, n. L. ; affg, S. C, avb nom, Hastie r. 
Couturier (1853)i 9 Exch. 102, Ex. Ch. 

AaruitcUions : — Apld. Griffith v. Bryiuer (1903), 19 T. L. U. 
434. Refd. Covas v. Birif^ham U853), 2 E. &: B. 836 ; Hall 
r. Condcr (1857 ), 2 C. B. N. S. 22 ; Pritchard v, Merchaut’a 
Lifc‘*A88ce. Soc. (1858), 3 C. B. N. S. 622 ; Haro v. Browne 
(1859). 5 Jur. N. S. 711 ; Ralli r. Universal Marine InHoe. 
(1862), 4 Do G. F. & J. 1 ; The John Bollarny (1870). 
L. K. 3 A. & E. 129 ; Jeffreys r. Fair (1876), 30 L. T. 10 ; 
Joliffe t). Baker (1883), 11 Q. B. I). 255. Mentd. Wickham 
r. Wickham (1855), 2 K. & J. 478 ; lilsboursr r. Bruckner 
(1858), 30 L. T. O. S. 258 ; Reader v. Kioffhani (1862), 
L. J. C. P. 108 ; Mallett i?. Bateman (1861), 1C C. B. 
N. S. 530 ; FU>et v. Murton (1871), L. R. 7 Q. B. 126 ; 
Mountstephen tJ. Lakemau (1871), 25 L. T. 755 ; Mollett 
e. Robinson (1872), L. R. 7 C. P. 84 ; .Sutton v. Grey, 
[1894] 1 Q. B. 285 ; Harbursr India Rubber Comb Co. c. 
Martin, [1902] 1 K. B. 778 ; Davys r. Buswell, [1013] 

2 K. B. 47 ; Gabriel v. Churchill & Sim, [1014] 3 K. B. 
1272. 

96. ,] — A policy was effected, in the 

usual form on the life of A., in consideration of the 
payment of ceitain annual premiums on Oct. 13, 
in each year, with a condition that the policy 
should be void, amon^t other grounds, “ if the 
premiums were not paid within thirty days after 
they should respectively become due ; but that 
the policy mip^t be revived within thr^ calendar 


months, on satisf^tory proof of the health of the 
party on whose life the insurance was made/’ & 
payment of a certain fine. 

An annual premium became due on Oct. 13, 
1865. The thirty days allowed by the condition 
for payment of the premium expired on Nov. 12, 
on which day A. died. On Nov. 14, pltf., for 
whose benefit the policy was effected, sent the co. 
a cheque for the premium, for which they on the 
following day obtained the cash, giving a receipt as 
for “ the premium for the renewal of the policy 
to Oct. 13, 1856, inclusive,” both parties being 
ignorant that A. was then dead : — Held : the 
payment did not under the circumstances revive 
the policy. 

Both parties were labouring under a mistake, 
& consequently the transaction was altogether 
void (Williams, J.). — Pritchard v. Merchant’s 
Life-Assurance Society (1858), 3 C. B. N. S. 
622 ; 27 L. J. C. P. 16J) ; 30 L. T. O. S. 318 ; 4 
Jur. N. S. 307 ; 6 W. R. 340 ; 140 E. R. 885. 
Amwialion : — Distd. Stuart r. Frermun, [1903] 1 K. B. 47. 

97. .] — A tenant in tail, expectant 

on the death of a tenant for life who was insolvent, 
being desirous of preserving the timber on the 
estate from being cut, signed an agreornont with 
the agent of tJie assignee of the tenant for life, 
agreeing that the assignee should liave the same 
right to the timber as if ho had actually cut it, 
on a past day named, which was prior to the 
death of the tenant for life ; <fc the assignee agreed 
to refrain from cutting it for a month. It turned 
out that the tenant for life was dead at the date 
of the agreement, altlioiigh both tli(3 t^mant in tail 
& the agent of the assignee were ignorant of the 
fact ; — Held : the agreement was founded on a 
mistake, <5fc was without consideration, & the ct. 
refused to enforce it. — Cochrane t^ Willis (1865), 

1 Ch. App. 58 ; 35 L. J. Ch. 30 ; 13 L. T. 339 ; 11 
Jur. N. S. 870 ; 14 W. R. 19. L. JJ. 

Annoiaivnis : — Consd. Scott r, (/OuIhoii, [1903] 1 Ch. 463. 

Refd. JouoH V. Clifford (1876), 3 Ch. D. 779 ; Huddoreflehl 

Kankitik Co. v. Lintor (1895), 72 L. T. 703 ; He ThollnHwon, 

I /Cx p, Abdy. [1919] 2 K. B. 735. 

9 g, .] — Smidt t?. Tidbn, No. 78, ante, 

99. .J — Uelisnham V. Sawbridge, 

No. 255, pout. 

100. — A contract for the sale of a 

life policy was cjnttjred into by botii parties in the 
belief that the assui’cd was alive, & the contract 
was completed by assigunient. Between the dates 
of the contract & the iissignment the purchaser 
received information which led him to believe that 
at the date of the contra(;t the assured was dead, 
which after the date of the assignment was 
ascertained to have been the fact, but the pur- 
chaser never disclosed his information to the 
vendor ; — Held : the vendor was entitled to have 
4ie transaction set aside notwithstanding that it 
lad b(3en completed by assignment. 

Such a contract may bo rescinded even after 
jomplotion, if pltf. comes promptly & the parties 
can De restored to the position in which they were 
before the contract. — Scott v. Coulson, fl903] 2 
Ch. 249 ; 72 L. J. Ch. 600 ; 88 L. T. 653 ; 19 
T. L. B. 440, C. A. 

101. .] — If the parties to an agree- 

ment make a mutual mistake of fact which is 
material to the existence of an apn^eement the 
agreement is void. Pltf. & deft, believing, as was 
not the fact, that they were lawfully married, 
entered into a deed of separation ; — Held : the 
deed of separation was void. — Galloway v. 
Galloway (1914), 30 T. L. B. 631, D. 0. 

Annotation Law r. Harraglii (1917), 33 T. L. R. 

381. 
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Sect. 2, — When relief granted: Svb-scds, 5 (fe: 0, A.] 

102. .J — Deft, had not heard of her 

first husband for some years, & pltf . believing that 
she was a widow, went through a form of marriage 
with her. Afterwards the parties entered into a 
deed of separation, under which pltf. allowed deft. 
£300 a year. At the date of the deed neither paHy 
believed that deft.’s first husband was alive, but 
in fact he was alive at that date : — Held : as the i 
deed was based on the existence of a valid marriage, 
the deed was void. — Daw v. Harragin (1917), ' 
83 T. L. li. 381 ; 01 Sol. Jo. 540. 

SeCf aho, Companies, Vol. IX., p. 390, Nos. 
2523, 2524 ; Contract, Vol. XII., pp. 308, 309, 
Nos. 3070-3081. 

103. Exceptions to rule — Bond executed--No 
fraud.] — S mith v, Avery (1702), 1 Eq. Cas. Abr. 
269 ; 21 E. K. 1037. 

Annotation : -Avid. J'awldt v. Dolaval (175.5), 2 Voh. fS(5n. 
tf6H. 

104. Agreement dependent on contingent 

event.] — To decree for you, 1 must lay it down as 
a I’ule, that, where a bargain depends uj)on a 
contingent ev(mt, which chance both the parties 
know, if the event turns out against one of the 
parties lie must be discharged from Ids contract. 
There never was a case where an agre(^ment was 
made more fairly. . . . How then is it to hv 
impeached ? — that tlie annuitant di(*d before a 
payment) — that the bargain has turned out all 
advantageous to one party, which was supy)osed 
to bo fortuitous (Lord 'J'hurlow, C.). — Mortimer 
V. Capper (1782), 1 Bro. 0. C. 150 ; 28 E. B. 
1061. 

Annotatione : — Apld. Konney v. Wcxhain (1822), « Madd. 
.S66. Re!d. VrltcUard r. Uvey (1820), 1 .luc. & W. 396 ; 
DavioH V. Cooper (1840), 6 My. & Cr. 270 ; Bower r. 
(^K)por (1 84.S), 2 Haro, 408 ; Counter v. Mu<’i»hcrHon (1 845), 

5 Moo. P. C. C. 83 ; Wtrlcklaud v. Turner (1852), 7 Exch. 
208 ; Coles v, Brlstowo (1808), L. 11. 0 Kq. 149. 

106. Sale by description — Without refer- 

ence to collateral circumstances.] — The bargain 
& sale of chattel, as being of a particular (lescrijition, 
does imply a contract that the article sold is of 
that description . . . ; therefore the sale in 
this case of a ship implies a contract lliat the 
subject of the transfer did exist in the cliaracter 
of a ship ; & the express covenant that deft, had 
ower to make iho bargain & sale of the subjiud) 
efore-inentioned, must ojierate as an express 
covenant to tlic same effect. ^Pliat coveniint, 
therefore, was broken, if the subject of the transfer 
had been, at the time of the covenant, physically 
destroyed, or had ceased to answer the designation 
of a ship ; but if it still bore that character, there 
was no breach of the covenant in question, although 
the ship was damaged, unseawortliy or incapable 
of being beneficially employed. The contract is 
for the sale of the subject absolutely, & not with 
reference to collateral circumstances (Parke, B.), 
— ^Barr v» Gibson (1838), 3 M. & W. 300 ; 1 
Horn & H. 70 ; 7 L. J. Ex. 124 ; 160 E. B. 1197. 
Antiotaimns Hunt er v. Parker (1840), 7 M. & W- 

322 ; Striekluiid r. Turner (1852), 7 Kxr.h. 208 ; Hastie 
r. Couturier (1853), 9 Exch. 102 ; Jom^ v. Just (1868), 
1.. R. 3 Q. B. 197 ; llarrisou r. Knowles & Foster, 11917 J 
2K.B. OOC. 

Sec^ further. Sale op Goods. 

106. .] — Coal mines were demised at 

a certain royalty per ton upon the coal which might 
be got, & also at the rent of £300 a year, or so much 
thereof as with tlie royalty should amount to that 
sum, sucli rent of £300 to be a minimum rent for 
the coal demised, & the lessee covenanted to pay 
the rents, & to work the mine : — Held : a ct. of 
equity "would not restrain an action by the lessor 
for the minimum remt, although the coal proved 
to be not worth the expense of working ; but, if 


the lessor were to sue upon the lessee’s covenant 
to work the mine, the ct. would interfere. 

In applying the rule of caveat emptor to the ca^ 
of leases of coal mines, it must be rememl^red 
that every one acquainted with that kind of 
property is aware that coal mines are liable to^be 
interrupted by faults. — Bidoway v, Snbyd (1854), 
Kay, 627 ; 24 L. T. O. 8. 58 ; 18 J. P. 759 ; 69 
E. B. 266. 

Annotalitm : — Consd. SimpBon v. Inglcby (1872), 26 L. T. 
543. 

107. Contract relating to property of 

uncertain extent or value.] — (1) A contract for the 
sale Ac purchase of an uncertain thing, the extent 
& value of which is understood to be unknown to 
both parties, is valid, Ac neither party can resist 
completing, merely because the reality has turned 
out to be different from what was anticipated. 

(2) But where something different from what 
is claimed by the purchaser was intended to be 
sold by the vendor, this ct. will not compel the 
latter specifically to perform the contract, which, 
in substance, though not in terms, is really different 
from tliat wliich was entered into. 

(3) Where the terms of a contract are ambiguous, 

&, by adopting the constiuction of the pui‘chaser, 
would compel the vendor to convey xiroperty not 
int(*nded or believed by him to bo included in the 
contract, this ct. will not decree a specific per- 
formance.- — ^Baxendale V. 8eale (1855), 19 

Beav. 601 ; 24 L. J. Ch. 385 ; 24 L. T. O. 8. 306 ; 1 
Jur. N. 8. 581 ; 52 E. B. 484. 

Annotation : — Ah to (2) Befd. Bottyes v. Maynard (1882), 
46 L. T. 766. 

108. .] — A., on the application of B. 

& 0., agreed to grant them a lease of a vein or 
seam of coal, called the 8. vein, “ about 2 feet 
thick, with the overlying A:- underlying beds of 
clay,” on & under a farni called X,, at £100 per 
annum as certain or dead rent, A: royalties of 9d. 
per ton for the coal A- 4d. jier ton for* tlie clay ; the 
lessee's to have any jiart of the farm at the rent of 
£10 xier acre, & to expend not leas than £500 in 
the erection of a manufactory A: buildings for the 
purpose of working the coal & clay ; wayleave of 
Id. per ton for foreign coal Ai clay ; lessees to have 
Xiower to determine the hiase at the end of three 
years on giving one year’s notice. 

On action by A. for specific performance, B. k> 
C. alleged that the 8. vein did not exist under tlie 
farm, A it "was x>roved that on search it liad not 
been found, but- counter evidence was given to 
show that the searches w'ere insufficient : — Held : 
under the agreement, B. & 0. had, in consideration 
of the dead rent reserved, obtained licence to 
enter &• search for the vein, but not a warranty 
that such vein was to be found ; &, accordingly, 
A. w’as entitled to specific performance of the 
contract wliether the 8. vein existed or not. — • 
Jkfferys V. Fairs (1876), 4 Ch. D. 448 ; 46 
L. J. Ch. 1 13 : 36 L. T. 30 ; 25 W. B. 227. 

109. Valued policies of insurance.] — 

Tlio value of the ship insured, stated in a valued 
olicy, is, in the absence of fraud, conclusive 
etwe<*n the xiarties, however largely in excess of 
the true value. 

A sliix) was insured by a valued time policy. At 
its value stated in the x>olicy was £8,000. At the 
time the x>olicy’^ was made, but unknown to the 
parties, the ship had been injured in a storm, so 
tliat the exxicnse of the i^opairs would have exceeded 
its value when repaired. During the continuance 
of the risk the shixi was totally lost. In an action 
against the underwriters : — Held : the x>olicy 
attached, notwithstanding the previous injury to 
the ship &, thei'e being no fraud, the value of the 
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ship as stated in the policy was conclusive between 
the parties. 

The truth is, that the underwriters entered into 
the contract without caring to know whether the 
sMp was in repair or not (Willes, J.). — ^Babeer 
t . Janson (1868), L. R. 3 C. P, 303 ; 37 L. J, C. P. 
105 ; 17 L. T. 473 ; 16 W. R. 309 ; 3 Mar. L. C. 
28 - 

Annotalvyna : — Consd. Lidgrcl t v. Socretan (1871), L. Tl. C 
C. P. fil6. Beid. The Main, 11894] P. 32U ; Woodside r. 
Globe Marine Innce., [1896] 1 Q. B. 105 ; Wilson [Shipping 
Co. V. British & Foreifrn Insce., [1920] 2 K. B. 25. Mentd. 
Potter V. Rankin (1868), L. It. 3 C. P. 562. 

As to conclusiveness of valued policies generally, 
sec Insurance, Vol. XXIX., pp. 122, 123, Nos. 
744-759. 


SuB:SBCT. 0 . — Mistake as to Qualities op 
Subject-Matter. 

A, Mutxml Mistake Avoiding Contract. 

110. Sale of land — Mistake as to amount of 
ground lease.] — Morshead v. Frederick (1806), 
Sugden’s Vendors & Purchasers, 14ih ed. pp. 120, 
814. 

I .—Reid. Griffiths t. Jones (1873), 21 W. R. 470. | 

111. Leasehold interest — Misdescription 

of ground rent.] — Mills v. Oddy (1834), 6 0. & P. 
728, N. P. ; subsequent proceedings^ (1835), 2 Cr. M. 
^5 R. 103. 

AnnotfUion : — Mentd. Doe d. Bowdlcr v. Owen (1837), 8 . 

c. &p, no. I 

112. Mistake as to restrictive covenants.] — 

TJie owner in fee of land sold & conveyed it, during 
the years 1865, 1860 & 1867, in thirteen lots to 
different purchasers, each lot being subject to 
covenants entered into by the purchasers, restrict- 
ing the use of the land as a brickyard, & in other 
lespects. Deft, subsequently became the pur- 
chaser of Lot 11, but the deed of conveyance to 
liini did not contain the restrictive covenants. 
In 1882 i)ltfs., a co. for manufacturing bricks, con- 
tracted to jjurebase Ijot 11 from deft., under 
conditions of sale which stated that the property 
was sold subject to any matter or thing affecting 
same, whether disclosed at the time of sale or not ; 

A: provided that any error or omission in the 
])aiiicu]ars should not annul the sale, nor entitle 
the purchaser to comijensation. The existence of 
the restrictive covenants was not mentioned in 
the contract, but during the negotiations deft, 
stated that there were covenants restricting the 
use of the land as a brickyard, but his solr., w'ho was 
present, & to whom jjltfs.’ solr. applied for informa- 
tion, stated that he was not aware of any such 
covenants. Pltfs. paid a deposit upon the pur- 
chase money, & having subsequently discovered 
that there were restrictive covenants, claimed 
to rescind their contract & sued deft, to recover 
the amount of the deposit : — Held : pltfs., if their 
contract with deft, were carried out would be 
bound by the restrictive covenants, & that the 
owners of the other twelve lots purchased from the 
original vendor would be entitled to enforce those 
covenants against pltfs. ; pltfs. were not precluded 
by the terms of the conditions of sale, nor by 
Conveyancing Act, 1881 (c. 41), s. 3 (3), from 
refusing to complete the purchase, & that they 
were therefore entitled to recover the amount of 
f'he deposit. — Nottingham Patent Brick A 
Tiijr Co . V . Butler (1886), 16 Q. B. D. 778 ; 55 


L. J. Q. B. 280 ; 54 L. T. 444 ; 34 W. R. 405 ; 2 
T. L. R. 391, C. A. 

AnnotaiioTia .— Consd. Simpson v. Gilley (1922), 92 L. J.’Ch. 
194 ; Beyfus v. Lodire. [1925] Ch. 350. Mentd. Collins 
V. Castle (1887). 36 Oh. D. 243; Sheppard v. Gilmore 
(1887), 57 L. J. Ch. 6 ; Spicer v. Martin (1888), 14 App. 
Cas. 12; Bower v. Sandford (1889), 6 T. L. R. 670; 
Saxby v. Thomas (1890), 63 L. T. 695 ; He Birmingham & 
District Land Co. & Allday, [1803] 1 Ch. 342 ; Davis r. 
Leioestor Corpn., [1894] 2 (’h. 208 ; Naldcr & Collyer’s 
Brewery Co. v. Hannan (1900), 82 L. T. 694 ; Rogers v. 
Hosegood, [1900] 2 Ch. 388 ; Formby v. Barker, [1903] 
2 Ch. 639 ; Whitehouso r. Hugli, [1906] 1 Ch. 253 ; Reid 
u. BickerstnlT, [1909] 2 Ch. 305 ; Will6 v. St. John, [191 OJ 
1 Oh. 84 ; Kolly v. Barrett, [1924] 2 Oh. 379. 

113. Nuisance existing thereon.] — Pro- 

perty described as an eligible freehold property 
for investment & stated to comprise a shop was, 
unknown to both the vendors & the purchaser, 
used by the tenant ostensibly as a coffee tavern, 
but in fact as a disorderly house. The agreement 
under which the tenant held contained a covenant 
by him not to use the premises as a disorderly 
house & a proviso for immediate re-entry upon 
breach : — Held : the purchaser w^as not entitled 
i>o rescission on the ground of mutual mistake as 
to the subject-matter of the contract. — Hope v. 
Walter, [1899] 1 Cli. 879 ; 68 L. J. Ch. 359 ; 80 
L. T. 355 ; 47 W. R. 479 ; 43 Sol. Jo. 350 ; on 
appeal, (1900] 1 Ch. 257, C. A. 

AnruAntUm : — Mentd. Ley laud & Taylor’s Coiitrucl. (1900), 
83 L. T. 380. 

114. Existence of reversionary lease.] — 

A tenant for life sold a public-house, portion of a 
settled property. After conveyance it was found 
that the public-house was subject to a reversionary 
lease grant^ed by the predecessor in title of the 
tenant for life, of which all parties were ignorant : — 
Held : this did not furnish any ground for rescission. 
— lie Tyrbll, Tyrell r. Woodiiousb (1900), 82 
L. T. 657 ; 64 J. P. 665. 

-.) — Sec, generally, Salk op Land. 

115. Sale of goods — Vendor & purchaser con- 
templating different qualities of same material — 
Mistake by common agent.] — If a broker, employed 
both by seller & buyer, negotiates a sale, but by 
mistake delivers to the several parties sale notes 
differently describing the goods, no contract arises. 

A broker employed by pltfs. to sell Pot^ers- 
burg clean hemp, A by deft, to buy hemp, sold t(» 
deft., gave liim by mistake a sale not/o of Riga 
Rhine hemp, a description of liemp of a different 
quality from the Petersburg, gave pltf. a note 
of the sale of Petersburg clean hemp : — Held : no 
contract for the sale of the hemp in question sub- 
sisted between the parties. Thornton v. Kempsteu 
(1814), 5 Taunt. 780 ; 1 Marsh. 355 ; 128 E. R. 
901. 

AnruAationa : — ^Re!d. Cowlo v. Rem fry (1846), 5 Moo. P. C. (’. 
2.32; Siovewrlght v. Arcldbald (1851), 17 g. B. 103. 
Mentd. Durrcll v. EvauH (1862), 1 H. Sc (I 174. 

lie. Mistake as to amount of silver In 

a bar.] — Where deft, received from his principal 
abroad a bar of silver, & took it to pltfs., who 
melted it, A sent a piece to an assayer to bo 
assayed at deft. *8 expense, & paid a price for the 
bar to deft., as for the number of ounces of silver 
wliich by the assay it was calculated to contain, 
which number was afterwards discovered to exceed 
5 true number ; — Held : pltfs. might, after 
Having offered to return the bar, have money had 
& received against deft, for the price thus paid to 
him under a mistake, although deft, had forwarded 
lis account to his principal, & in it had placed the 
•rice received the credit of his principal. — 


*"ART III. SECT. 2, SUB-SECT. 6.— A. 

g. Oeneral rule .] — A mistake as 
to existing facts may invalidate a 
^ntimct; but an erroneous expecta- 
tion, which events entirely falsify, has 


no effect. — B.%HsnKTri v. Vb.vkataha- 
MANA (1879), 1. L. R. 3 Bom. 154.— 

IND. 

116 i. Sale of tjoods — Vendetr pur- 

chaser contemplaiing differenl ualUics 


of same maierial — Mistake by comrtam 
oaewf.}— M koaw V. Molloy (1878), 2 
L. It. Ir. 630.— IR. 

h. Sale of business — Mistake as to 
anwunt of liabUUies .] — Where in the 
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Mistake. 


Setd. 2. — When relief granted: Sxib-aeel. Q, A. & B. 

(g) & (6).] 

Cox t). Pebnticb (1816), 3 M. &; S. 844 ; 106 E. R. 
641. 

.---.Dijltd. Bcevor v, Marler {Ism, U T. L. R, 
389. Befd._ Aiken v. Short (1856), 1 H. & N. 210 


any way, & oonaequently the contract was binding 
on him. — J ohnson v. Islington Union (1909), 
73 J. P. 172. 

Sale by sample.] — See Sai^ op Goods. 

120. Alienation of dividends of separate property 
Clause against anticipation.] — A mamed woman 


M?(lJfi .V M.b. s ' I anticipation.]^ mamed woman 

Continental Catmtchono & Gutta Peroha Oo. v. Klelnwort having personal property imder a will for hfe & 
hi T._474; Baylis v. London (Bp.), f 19131 absolutely, a settlement is made of it to her 

use without power of anticipation, with 


Mentd. Bradbury 


McCarthy e. Colvin (1S39), 9 , Ad. & El. 607 i 
( 1849 ), 8 C. B. 640 ; Holland v. RubhuII 


uvu*;, HU 

1 Ch. 127. 

& R. 486 ; ™. 

Devaux v. Conolly ,a, 

( 1861 ), 1 B. &P. 424 . 

117- No relief at instance of party causing 

mistake.] — Declaration for non-deliverv of one 
hundred chests of tea ex the ship S., sold by deft. 
to pltf. at a dxed price, with the usual averments 
that pltf. was always ready & willing, etc., & that 
all conditions precedent were fulfilled. Equitable 


separate ^ ^ , 

a power of appointment by deed. Without 
adverting to the clause against anticipation, & in 
alleged ignorance of its existence, she & her 
husband grant an annuity in consideration of 
£215, & an order is made for payment of the 
dividends of her sei)arate property to the grantee 
to secure tlie annuity, & he receives the dividends 
& hands over the surplus from time to time. The 
clause against anticipation is then discovered, & 

X T ^ X 


that the tea was bought & sold upon a sample clause against anticipation is then discovered, & 
which defts. believed to be a sample of the said the wife petitions for discharge of the order for 
tea caj the said ship, & that by the said contract payment of the dividends to the grantee of the 
defts. agreed that the tea in the said one hundred annuity, for restitution of the money received, & 

n Ata M .. .......1.1 1 t 1 . ... ofroincf. nrnQ'r\f.£k/» Jtr liia . . 


chests should be equal to the said sample ; that 
the said sample was not a sample at all of the said 
o^ hundred chests, but was a sample of a totally 
Au ^ defts. afterwards discovered 

that there had been a mistake respecting the said 
sample, & foHhwith, before pltf. had in any 
respect altered his position on account of the said 
contract having been made, gave notice of such 
pltfs., & that defts. would, on account 
of the said mistake, treat the contract as void ; & 
the contract was entered into solely through the 
mistaken belief of both parties that the said sample 
was a sample of the one hundred chests, & would 
not have been entered into but for the said mis- 


for costs against the grantee & his solr. ; — Held . 
the order must be discharged, & the restitution not 
being pressed for, no order made upon that part 
of the petition, but costs given against the grantee, 
his solr., & her husband. — Forty v, Reay (1855), 
3 W. R. 317. 

121. Sale of interest In partnership — Copyholds 
described as freeholds.] — Pltf. &; deft, had been 
partners in a brewery to which a number of tied 
houses were attached. In an action between 
them an order was made for dissolution & sale by 
tender. By the chief clerk’s certificate deft, was 
declared the purchaser, as being the highest 
bidder, of the moiety of pltf. Tlie conditions, 


— 17 iT ii 1 tne moiety oi piti. J'lie conditions, 

taxo : Held : the plea was bad, because it failed which were prepared by pltf.’s solr. & approved by 

to show that a ct. of equity would have granted deft.’s solr. & deft., provided that the title should 
a simnle relief in fuvrini* /-.f ^ j .. . . 


a eimiple relief m favour of defts. against their 
liability to deliver the tea cx the ship 8. — 8corr 
V. i^TTLEDALB (1868), 8 E. & B. 81.5 ; 27 L. J. 
Q. B. 201 ; 4 Jur. N. S. 840 ; 120 B. It. .504. 

/^onid. Hmltb «. H.isrhoH (1871). L. Jl. a Q. B. 

*»7. K«nta. II, V. Holilr (18116), 18 Vox, V. C. m. 

11 ^^*’ HIT '3 ^ Trader, having sold some 

silver articles, sent to & seen by the buyer, at a 
pnpe cal^culated at a certain rate, on a certain 
weight of Sliver, which was paid, afterwards sought 

«pon 


double the weight of silver, alleging a ma^fest enfranchisement of the copyholds, 

mistake in the ioight, & sottklruo fraud In action, in which he 


mistake m the weight, & sotting up fraud in the 
buyer in taking advantage of it. Fraud being 
negatived by the jury, tlio verdict was enl^irod for 
deit., &, eemblc, there could be no claim on the 

W »«»«» 

119 , ;.]~-Pltf. saw an advertisement 


^ Vf ▼ a\xv^vx WXXC4^i/ VlVXKu Dl&VyUllVA 

be accepted as it stood, the pi^cjperties being well 
known to both parties, & nothing was said about 
compensation. It subsequently transpired that 
certain of the properties which were to be con- 
veyed as freeliolds were copyholds. Negotiations 
thereu])on took place between the parties & their 
legal advisers, &, as it was feared that there would 
be delay, the properties being in mtge., a con- 
veyance was executed by pltf. in the form settled 
by counst)!. Deft., having had to pay a large sum 
in respect of enfranchisement of the copyholds. 


asked that pltf. might be ordered to pay him one 
half of that sum in effect by way of compensation ; 
-—Held : the principle laid down in Mortlock v. 
BuUer (1804), 10 Ves. 315, & Caatlc v. Wilkinson 
(1870), 5 Ch. 530, which allowed the purchaser to 
insist on iiaving all the vendor could convey, with 
a compensation for the difference, was confined 
te the class of cases where the vendor knew the 
title ^ the purchaser did not, & had no application 
te the present case ; therefore, it was unnecessary 


. * -V*. wu iMivurwsemem 

in a newspaper inviting tenders for the siipplv 
^ certain goods required by a board of guardians. 

guardians for the^upp?y^of ^ CMte^n^^^lfstnfecta^^^ pi’esent case ; therefore, it was unnecessary 

manufactured by him. ^ The tender was acce^^ consider whether compensation could be enforced 
panied by a sample of the disinfoctanf ^ purchaser after the money was paid & the 

a89?r7rL.a^^^^^^ " 

a tender for *^“^lieydozone & pTtf'**^omTtted h SetUement— On void marriage.]— A lady 

& J, actually married with the consent of 

iieyaozone into the word guwdians named by her deceased puUtive 


alter the word 
Anite on the tender, so as to make the tender 
^loe with the label on the sample delivered, 
“'^cepted the tender of pltf. for the supply 
Keydozone ; pltf. had failed to 
show that the minds of the two contracting partic 
were not ad idem, or that defts. had misled him i 


sale of a business tlio parties negoUate 
cf an ascertained amount 
Inclusion twice. In 
8U6h amount, of the some It^, re- 


V V r '***«v*. Kfj ucJi puuiiuxvc; 

lather, & confirmed by the Ct. of Ch., she suffered 
a recovery, & declared the uses to the joint appoint- 
ment of herself & her husband, with remainder in 
strict settlement. It being ^scovered that her 
suppo^d marriage was void, because at the time 
thereof her legal father was alive, & did not consent 


MrSU“th^pS^^5i^?gL‘SS«£Sw 1 W. W. R. 1026.- 
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to the marriage, the parties conceived that the 
settlement & recovery were void, & executed s 
deed of revocation, & suffered another recoveryv 
after which the lady made a new settlement : — 
Held : the recovery & first settlement were valid, 
although made under a mistake of the situation 
in which the parties stood. — ^B oughton v, Sandi- 
LANDS (1811), 3 7aunt. 342 $ 128 £)• 136* 

jnnolations : — ^Mentd. Tanner v, Babbage (1835), 4 L. J. Ch 

101 ; Proby v, Laudor (1860), 28 Bear. 604. 

B. Unilateral Mistake. 

(a) Not Contribuied to by Other Party. 

123. Whether contract invalidated — Sale o; 
land — ^Mistake as to county In which property 
situated.] — Shirley v. Davis (prior to 1802) 
cited in 6 Ves. at p. 678 ; 31 E. 11. 1264. 

Annotaiions : — Consd. Drewe v. Hanson (1802), 6 Vcs. 675. 

Meatd. Halsey v. Grant (1806), 13 Ves. 73. 

124. Purchase of leasehold — Mistake as to 

restrictive covenants.] — Deft, entered into a con 
tract to purchase leaseholds, after his solr. had 
perused the leases. He intended to apply the 
property to a purpose which it turned out was 
prohibited by the lease : — Held : whether th 
vendor knew the purchaser’s intention or not, th 
purchaser was bound specifically to perform his 
contract. — Morley v. Clavering (1800), 29 Beav 
84 ; 54 E. 11. 558 ; svibeequent 'proceedings (1861) 
30 Beav. 108. 

125. Sale of goods — Mistake by buyer 

known by seller — Passive acquiescence of seller.] — 

IW. offered to sell to deft, oats, & exhibited a 
sample ; deft, took the sample, & on the following 
day wrote to say that he would take the oats for 
the price of 34s. per quarter. Deft, afterwards 
refused to accept the oats, on the ground that they 
were new, & he thought he was buying old oats ; 
nothing, however, was said at the time the sample 
was shown as to their being old, but the price was 
very high for new oats. The judge left to the jury 
tJie question whether pltf. had believed deft, to 
believe, or to be under the impression that ho was 
(contracting for old oats, & if they were of opinion 
that pltf. had so believed, he directed them to 
lirid for deft. The jury having found for deft. ; — 
Held : there must be a new trial (1) (Cockburn, 
(’.J.) on the ground that the passive ac(j[uiescence 
of the seller in the self-deception of the buyer did 
not entitle the latter to avoid the contract ; 
(2) (Blackburn, J.) on the ground that there is 
no legal obligation in a vendor to inform a pur- 
chaser that the latter is under a mistake not 
induced by the act of the vendor ; & that the 
direction did not bring to the minds of the jury 
the distinction between agreeing to take the oats 
under the belief that they were old, & agreeing to 
take the oats under the belief that pltf. contracted 
that they were old; (3) (Hannen, J.), on the 
ground that the direction did not sufficiently 
explain to the jury, that in order to relieve deft, 
from liability, it was necessary that they should 
lind, not merely that pltf. believed deft, to believe 
that he was buying old oats, but that pltf. believed 
deft, to believe that he, pltf., was contracting to 
sell old oats. 

If therefore in the present case pltf. knew that 
deft., in dealing with him for oats did so on the 
assumption that pltf. was contracting to sell him 
old oats, he was aware that deft, apprehended the 
contract in a different sense to that in which he 
meant it, Sc he is thereby deprived of the right to 


insist that deft, shall be bound by that which was 
only the apparent & not the real bargain (Hannen, 
J.). — Smith v. Hughes (1871), L. B. 6 Q. B. 597 ; 
40 L. J. Q, B. 221 ; 26 L. T. 329 ; 19 W. B. 1069. 

Annataiiona : — As to (3) Consd. Pope & Pearson r. Buenos 

Ayres New Gas Co. (1892), 8 T. L. R. 758. Apld. Ewing 

& Lawson v. Hanburv (1900), 16 T. L. R. 140 ; Scott 

V. Coulson, 11903] 1 Ch. 463. Generally , Mentd. Lovell & 

Christmas v. Wall (1911), 104 L. T. 86 ; Pocahontas Fuel 

Co. (Incorporated) v. Amoatielos (1922), 27 Com. Cas. 148. 

(6) Contribtdcd to by Other Party. 

126. Whether contract invalidated — Uninten- 
tional contribution.] — Specific performance of a 
contract will not be enforced where deft, has con- 
tracted under a mistake to which pltf. has by his 
acts even unintentionally contributed. — B ask- 
coMB V. Beckwith (1869), L. R. 8 Eq. 100 ; 38 
L. J. Ch. 536 ; 33 J. P. 580 ; 17 W. B. 812 ; aab 
nom. Bascomb v. Beckwith, 20 L. T. 862. 

Annotation : — Consd. Denny v. Hniicock (1870), 18 W. R. 

666 . 

127. Knowledge of other party’s mistake.] 

— Smith v. Hughes, No. 125, ante. 

128. Property misdescribed by vendor — 

As to rental.] — In an action upon a contract to 
purchase leasehold premises, sold by auction on 
the terms of a prospectus overstating the rental, 
such false statement, even notwithstanding the 
usual provision against errors of description, will 
vitiate the contract. 

This is not a mere misdescription, & even if it 
were by mistake, it is one of those gross mistakes, 
to the advantage of the party making it, which 
in law vitiates a contract. ... It is immaterial 
whether he [pltf.] misstated it wilfully, if ho st/atod 
it falsely (Willes, J.). — Wood v. Keep (1858), 
IE. &P. 331, N. P. 

129. .1 — In deedding whether a 

urchaser is getting substantiaJly that which ho 
argained for, the ct. is bound to consider every 

incident by which the property offered to bo 
assured can bo differentiated from that con- 
tracted for. If the sum of tlioso incidents really 
alters tlie subject-matter, then the purchaser 
can repudiate the contract ; if, on the other hand, 
the suDject-matter remains unaffected or so little 
affected as to bo substantially that which was 
agreed to be sold, then the purchaser must be hold 
to Ids oontract. 

By an agreement in writing a vendor agreed to 
sell. Sc a purchaser agreed to purchase, thirteen 
freehold houses let on nix leases for a tem of 
ninety-nine years at ground rents amounting in the 
aggregate to £72. One pair of houses was 
described in the contract as let at one entire rent 
of £11 10 j 9., each of the next four pairs at one rent 
of £11, Sc the last three houses at one rent of 
£16 10s. The title shown was for twelve houses 
at a rent of £5 10«. each. Sc one at a rent of £6, each 
of such rents issuing out of Sc secured by one of the 
thirteen houses instead of the six rents described 
n the agreement. The agreement contained a 
provision that “ if there be any misstatement 
or error in the description of the premises ” no 
3omx)en8ation should be allowed or the sale 
annulled. In an action by the purcliaser for 
rescission of the contract Sc a return of the deposit 
•n the ground of misdescription : — Held : the 
property which the vendor offered to convey was 
ubstantially diffenmt from that which the pur- 
:;haser contracted to buy ; the clause providing 
i/hat a misstatement or error should not annul the 


part IIL sect. 2, SUB-SECT. 6.— 
B. (b). 

k. Whether oonirad inealidated ^ 


J^operty misdescribed by vendor — As to 
oc(mpaiim.}—U tbe rental state lands 
to be unoooapied, & tbe purobaser 
find them occupied, it will be groond 


for bis being disebanred from liis pur- 
chase even though there be no fraud 
intended. — He O'Brien (1850), 16 

L. T. O. S. 627.— IR. 
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Mistake. 


Sect, 2 . — When relief granted: Suh-aecl. 0, B. (b); 

contract did not apply, & the purchaser was 
entitled to rescission & a return of his deposit. — 
Lee V. Kayson, [1917] 1 Ch. 613 ; 86 L. J. Ch. 
405 ; 116 L. T, 536 ; 61 Sol. Jo. 368. 

130. .] — The conditions of sale of a 

public-house stated that it was in the occupation 
of a tenant. A brewer, intending to use tlie 
public-house for the sale of his beer, agreed to buy 
it. He afterwards learnt that it was under a lease 
to another brewer for a term of which eight years 
were unexpired : — Held : the puj’chaser was not 
bound to ascertain from the tenant the terms 
of his tenancy ; in such a case the vendor could 
not enforce specific performance. — Caballero v. 
Henty (1874), 9 Ch. App. 447 ; 43 L. J. Ch. 635 ; 
30 L. T. 314 ; 22 W. K. 446, L. JJ. 

AnmtaiicmB Refd. PhilllpB r. Miller (1875), L. IL 10 0. P. 

420 ; ManHon y. Thaekor (1878), 7 Ch. D. 020. Mentd. 

L. & N. W. liy. V. Boulton (1800), 02 li. T. .‘102. 

131. As to covenants.] — It is a suiTi- 

cient defence to a vendor’s action for specific 
performance of an agreement to purchase land that 
the purcJiascr was inducjod or allowed to sign the 
agreement on the faith of an assumption that the 
property was not subject to any “ unusually 
restrictive ” (jovcjnants, whereas in fact it was 
subject to a covenant to build at the request of tiie 
original grantor, such covenant, though probably 
not enforceable against the purchaser, yet render- 
ing it possible that he might be called ux)on to 
allow buildings to be erected, or be harassed by 
claims to that effect. 

A. agreed to purchase from B. a plot of land & 
dwelling-house, in the neighbourhood of a large 
town, of which B. was mtgec., with power of sale, 
ct which were held by his intgor. subject to a 
covenant “ that he, his heirs, exors., adminis- 
trators, or assigns . . . would, at the request of 
the original grantor, his heirs or assigns, erect A 
1 said plot of land one or more 

dwelling-house or dwelling-liouses.” In the 

margin of the draft agreement A.’s solrs., who had 
not sticn the deed containing the covenant, had 
writt(‘n the following note : “ We assume that the 
coytuiants . . . include nothing unusually re- 
sti-ictive.” This assumption was not negatived 
by B., the agreement was eventually signed by 
A. on t»he faith of its being correct. Ujion the 
discovery, however, of the existence of the above 
refused to complete his xiurchase ; — - 
Jleld : in an action by B. for specific performance, 
A. cojdd not be compelled to complete; since, 
though he probably could not be forced acitively 

luiijl the covenant, he might nevertheless 
be called upon under it to allow B. to build upon 
the land, or at any rate bo harassed by claims to 
that effect or otheiwise under the covimant. — 
Andrew y. Aitken (1882), 22 Ch. D. 218; 52 
L. J. Ch. 294 ; 48 L. T. 148 ; 31 W. R. 425. 

misleading paiCiculars generally, nee Sale 
OP XjAND. 


bUB-sifl(jT. 7 . — Mistake as to Prick or% or 
Consideration for SuBJEci^-MA'rrEit. 

132. Whether ground for relief — General rule.l 


133. .] — Deft, by letter, offered to 

sell some property to pltf. for £1,250 ; pltf. by 
letter, accepted the offer. Deft, had, by mistake, 
inserted £1,250 instead of £2,250 in his letter, & 
he immediately gave notice of the error. The ct. 
refused to enforce the contract. — ^Webster v, 
Cecil (1861), 30 Beav. 62 ; 54 E. R. 812. 

Annotations : — Distd. Tamplln v. James (1880), 15 Ch. D. 215. 

Apld. Hodson v. Thetard (1907), 51 Sol. Jo. 482. Refd. 

ABpinalls Powell & Scholefleld (1880), 60 L. T. 595. 

134. .] — At a sale of an estate by 

auction under the direction of ct., J., having 
previously been informed of the value of the 
timber, purchased lot 2, & agreed to take the timber 
at the price named by the auctioneer. The chief 
clerk confirmed the sale & filed his certificate. It 
was subsequently discovered that the value of the 
timber on a portion of the lot had been, by the 
mistake of the auctioneer, omitted ; — Held : the 
purchaser was entitled to hold the property with- 
out submitting to a valuation of the timber. — 
Griffiths v, Jones (1873), L. R. 15 Eq. 279 ; 
42 L. J. Ch. 468 ; 37 J. P. 357 ; 21 W. R. 470. 
Anfwtaiion , : — ^Refd. lie Clayton, Smith v. Tho Co., [1020 J 

1 Ch. 257. 

135. .] — Pope & Pearson v. Buenos 
Ayres New Gar Co. (1892), 8 T. L. R. 758, C. A. 

136. .j — Ewing & Lawson v. Han- 

BURY & Co. (1900), 16 T. L. R. 140. 

^ ivnoiaJtinn .•—Refd. Faraday v. Tamworth Union (101 G), 

86].. J.Ch. 480. 

137. .] — Defts., in answer to ad- 

vertisements of pltf 8., tendered for a supply of coal 
for a period of one year, & pltfs. duly accepted 
the tender in the form prescribed by the Local 
Govt. Board. On hearing of the acceptance defts. 
withdrew their tender, on the ground that the 
price si^ated therein was so stated by mistake. 
Pltfs. bought coal elsewhere at a higher price &; 
sued defts. for the difference : — Held : the tender 
& acceptance, in tho form prescribed by the 
Local Govt. Board, constituted a complete con- 
tract, defts. were not entitled to withdraw their 
tender after such acceptance, in the absence of 
evidence of rnula fides^ pltfs. were entitled to liold 
defts, to the terms of such contract. — Islington 
Union v. Brentnall & Oleland (1907), 71 J. P. 
407 ; 5 L. G. R. 1219. 

138. .J — Deft, offered freehold land to 

pltf. at a price based upon a valuation made in 
1895, forgetting the existence of a recent valuation 
at a much higher figure. Pltf. accepted the offer 
in terms which were not identical in every respect, 
but sufficient to constitute an open contract : — 
Held : the ct,, in the exercise of its discretion, 
would not enforce the contract. — Hodson v 
Thetard (1907), 51 Sol. Jo. 483. 

139. .] — The case is, in truth, a case 

of tiie purchase &. sale of land, where the price to 
be paid for the land, the thing to be given in 
exchange for it, is uncertain, not only in value, 
but in nature & character. ... In such a case the 
ct. will not enforce the agreement, though deft, 
may liirnself be responsible for the ambiguity, on 
the ground that “it is against conscience for a 
man to take advantage of the plain misteke of 
another, or, at least, that a ct. of equity will not 
assist him, in doing so.” . . . In Calverley v. 
WUliamsy W^liamsx, Calverley, No. 159, past, lx)BD 
Thurlow goes the length of liolding that in such 
cases, thei*e is no contract, the parties misunder- 


PART 111. SECT. 2, SUB-SECT. 

I. WheUtcr pround for rditf.] — 
DKliSON 1. Osuoiw (N. W. T ) (1‘ 
5 W.L. H. 24.--CAN. * ' 


m. .J — WlDSON V. lillKADAl.- 


lUNifi (Mauquis) (1859), 21 Dual. (Ct. 
ol 8osiN.) 057 ; 31 8c. Jur, 525. — SCOT. 


n. ^ Mxatake of mortgaoor < 

to uoumnt of debt acewred.}— M krchani 
(1878). 3 A. R. 2 


o. Mistake due to cleriixd 

error .] — BENNETT v. Adams River 
Lumber Co. (1010), 15 W. L. R. 383. 

—CAN. 


p. Mistake as to currency of 

payment.}— & Co. r. Maritime 
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standing one another, the one proposing to buy one 
thing, the other to sell another (Lord Atkinson). — 
Douglas v. Baynes, [1908] A, C. 477 ; 78 L. J. P. C. 
J3 ; 99 L. T. 599 ; 24 T. L. 11. 896, P. O. 

140. .] — Wbddel V. Board op Trade 

(1923), 156 L. T. Jo. 550. 

Where specific performance claimed.] — 

See Specific Performance. 


Sub-sect. 8. — ^Mistake as to Quantity or 
Extent of Subject-Matter. 

A. Mutual Mistake, 

141. Whether ground for relief — Sale of land.] — 

Stapylton V, Scott, Nicholson v, Stapylton, 
No. 89, ante. 

142. .] — On a sale of a leasehold 

interest of lands, described in the particulars as 
lield for a term of twenty-three years, at a rent of 
£55, & as comprising a yard, one of the conditions 
was, that if any mistake should be made in the 
description of the property, or any other error 
whatever should appear in the particulars of the 
estate, such mistake or error should not annul or 
vitiate the sale, but a compensation should be 
made to be settled by arbitration. The yard 
was not, in fact, comprehended in the property 
held for the term at £55, but was held by the 
vendor from year to year, at an additional rent. 
It was essential to the enjoyment of the property 
leased for the twenty-three years. It did not 
appear that t])e vendor knew of the defect : — Held : 
this defect avoided the sale, ix, was not a mistake 
to be compensated for under the above condition ; 
although, after the day named in t he <;onditions for 
completing the purcliase, & before action brought 
by the vendee, the vendor procured a lease of the 
yard for the term to the vendee, offered it to 
him. — Dobell v. JIutciiinson (1835), 3 Ad. & El. 
355 ; 1 Har. & W. 394 ; 5 Nev. cSc M. K. B. 251 ; 
4 L. ,T. K. B. 201 ; 111 E. R. 448. 

Aniutiaiians : — Consd. liv Pawcctt HolrnoH* C-ontract 

(1881)), 42 Ch. D. ]50. Mentd. Hid^way v. Wharton 

(1857), 6 H. L. Cas. 2:i8 ; Matthews v. Baxter (1873). 28 

L. T. 669 ; Peirro v. Corf (1874). L. K. 9 Q, H. 210; 

Thomas v. Brown (1876), 45 L. J. Q. B. 811 ; Cave v. 

Hastings (1881), 7 Q. B. V. 126. 

.] — See, further, Sale of Land. 

143. Mistake as to term of lease — In- 

junction against reversioner.] — Wilde v . Asiilj^y 
(1838), 2 Jur. 679. 

144. Purchase of share in partnership — 

Mistake in balance sheet prepared by accountant.} — 

Rltf. agreed to purchase a share in a partnership 
business, on the footing of a balance sheet pre- 
pared by an accountant employed by the vendor 
which ail i^arties believed, with the exception of 
slight errors, to be &> was treated as, generally 
correct. It turned out to be gi-ossly inaccurate 
in regard to the existing liability. The ct. set 
aside the contract. — Charlesworth v. Jennings 
(1864), 34 Beav. 90 ; 11 L. T. 439 ; 55 E. R. 609. 

145. Sale of goods — By auction — Mistake 

as to lots.] — Pltfs. instructed an auctioneer to sell 
by auction a number of bales of hemp & of tow. 
The goods were described in the auctioneer’s 
catalogue as so many bales in different lots with 
the same shipping marks & without disclosing the 


difference in the commodities. Before the sale 
samples of the hemp &; tow were on view in a show 
room on the floor of whicli the catalogue number 
of the lots of hemp & tow were marked in chalk 
opposite the respective samples, &; defts.’ manager 
examined the hemp but not the tow, as he was not 
intending to bid for tow. Wiien the lots repre- 
senting the tow were put up for sale in the auction 
room, defts.* buyer made a bid which was an 
extravagant price for tow, & the lots were at once 
knocked down to him. In an action against defts. 
for tlie price of the tow the jury found that the 
auctioneer intended to sell tow ; that defte.’ 
buyer intended to bid for hemp ; that the auc- 
tioneer believed that the bid was made under a 
mistake, but that he had reasonable grounds for 
believing that the mistake was merely as to value ; 
that the form of the catalogue &; the negligence of 
defts.* manager in not more closely examining 
the samples at the show room & identifying them 
with the lots in the catalogue contributed to cause 
the mistake ; — Held : the parties were never 
ad idem as to the subject-matter of the proposed 
sale, & there was, therefore, no contract of sale. — 
ScRiVEN Brothers & Co. v, Htndley & Co., 
[1913] 3 K. B. ,564 ; 83 L. J. K. B. 40 ; 109 L. T, 
526. 

146. Inclusion of chattel not owned 

by vendor.] — A co. became surety for a borrower 
& he gave the co. a charge on the proceeds of the 
sale of a number of pictures, which by mistake 
included a Vandyek. 'J"he Vandyck belonged not 
to the boiTow^cji-, but to his wife, who did not know 
of the charge until n,ft(T it had been (executed. 
The juctures, including the Vandyck, were sold, 
& on the following day the borrower’s wife claimed 
her picture. ’Plu^ co. having gone into li(juida- 
tion : — Held. : in the circumstances the liquidator 
was not entitled to retain the proceeds of the sale 
of the Vandyck . — He (^haplin, Milne, Grenfell 
& Co., Ltd. (1915), 31 T. L. R. 279. 

H. Effect of Conveyance, 

147. Too much land comprised in conveyance.] 

— Cltfpoud V. LAUGm’'()N (1607), Toth. 21; 21 
E. It. 111. 

148. — .] — Beaumont v. Bramley, No. 329, 

post. 

149. Mistake of joint agent.] — Surveyors 

appointed t/o make a partition between tenants 
in common, having, by mistake, allottc^d to one of 
them a pic(H? of land which belong<?d to liim 
exclusively ; A: several of the allotments having 
been sold before the mistake was discovered, tlie 
ct. decreed a pecuniary (romj)en8fition to be miwie 
to him. — Dacre v. Gorges (1825), 2 Him. &; 8t. 
454 ; 4 L. J. O. S. Ch. 50 ; 57 E. K. 420. 

150. .] — Raiticulars of sale described lot 5 

as consisting of a leasehold house, No. 20, of a 
certain description, w'ith a yard, at. the end of 
wliich was a coachhouse & stable, ^ small yard 
beyond with extra stable ; Aj stated, that the 
house was occupied by W., the yard, coachhouse, 
etc., by H. l^t 6 was described os a leasehold 
house, “ No. 21 , adjoining lot 5, & of similar design 
Sc accommodation. Is now Ac has been for years 
in the occupation of T.” The two houses were 


Nail Co., Ltd. (1923), 61 N. B. K. 
343.— CAN. 


q. Righi of vendor to rectifi- 

cation as against assignee of purchaser.] 
— Thompson v. Carr, [1924] 1 D. L. It. 
918; [1924] 1 W. W. R. 925; 18 

SoHk. L. n. 202.— CAN. 


of land — Misialce us to acreage .] — 
Ignorance of the vendora as to tbo 
exact acreage of a lot is not sncli a 
mistake as entitles them to relief. — 
Bua V. McLean 8c Anderson (1884), 
1 B. C. R.. pt. 2, 67 ; revsd. (1880), 14 
S. C. K. 632.— CAN. 


PART III. SECT. 8. SUBJECT. 8 .— A. AuUmmerU of lease — Mis- 

r. Whether ground for relief — Sale take as to ownership of IniUdings.Y— 


Dit.vcan, Galloway & Co., Ltd. v. 
Duncan, Faixx>ner Sc Co., Li’D., 
f!913J H. C. 265; 50 So. L. R. 167 ; 
[1912] 2 S. L. T. 420.— SCOT. 


PART III. SECT. 2, SUB-SECT. 8.— B. 

147 I. Too much land comprised in 
rfnwevance.] — Cottinoham v, gottino- 
ham (1886), 11 A. R. 624.— CAN. 
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Mistake. 


Seel, 2. — When relief granted : Svb^aect. 8, B. C. ] 

built on adjoining strips of land, each held under a 
separate lease. The small yard & extra stable lay 
behind No. 21, & were comprised in the lease 
of lot 6. Tlie occupations were as stated in the 

P articulars. Pltf. purchased lot 6, deft., H., lot 6. 

Itf. took an assignment from the vendor of the 
property in the lease of lot 6, & no more, H. on 
the following day, took an assignment of all 
the property comprised in the lease of lot 0, thus 
obtaining the legal estate in the small yard & 
extra steble : — Held : pltf. was entitled to an 
assignment from H. of the small yard & extra 
stame, for that, according to the true construction 
of the particulars, H. had not contracted to 
purchase them, but pltf. had. — Leuty v. Hillas 
(1868), 2 De G. & J. 110 ; 27 L. J. Ch. 534 ; 22 
.T. P. 90 ; 4 Jur. N. S. 1100 ; 0 W. R. 217 ; 44 
E. R. 929 ; avb nom. Lenty v, Hillas, 30 L. T. 
O. S. 299, L. 0. ; evbeequent proceedingst svb nom. 
Wild v, Hillas, 28 L. J. Ch. 170. 

Annotaiiona Distd. ElllB V, HillB Sc Brljfliton & Pi'csioii 
A. B. C3. Permanent Donont Bldg. Soc. (18»2). C7 L. T. 
287. Apld. Craddock v. Hunt, [1023] 2 Ch. 130. 

151. Sale of lease at undervalue.] — Where, by 
the mutual mistake of vendor & purchaser as to 
the duration of a leasehold interest, it had been 
sold at a price considerably below its value. & the 
conveyance had been executed & the purchaser 
let into possession, upon a bill filed some years 
afterwards by the vendor against the representa- 
tives of purchaser : — Held : vendor was not en- 
titled to bo reli(ived against the mistake. — Okill v, 
Whittaker (1847), 1 De G. & Sm. 83 ; 8 L. T. 
O. S. 612 ; 11 Jur. 141 ; 03 E. R. 981 ; on appeal, 
2 Ph. 888, L. 0. 

Annotalifma : — Apld. Besley v. Bowlcy (1878), 0 Ch. D. 103. 
Reid. ManBon v, Thacker (1878), f Ch. 1). 620 ; Alien v. 
IllchardHon (1879), 13 Ch. D. 624. 

152. Assignment of interest In residuary estate 
— Including fund not known to exist at time of 
assignment.] — H. was entitled for life to the interest 
of ceitain residuary estate, to th(; principal 
of wlxich the wife of J. was entitled absolutely. 
H., being largely indebted to J., executed an 
indenture assigning to J , all his, 11 .’s, interest in 
the residuary ostat<e. It was subsequently dis- 
covered that the residuary estat** consisted partly 
of a fund, the existence of which was unknown to 
either of the parties at the time of the execution 
of the indenture. H. thereupon filed a bill which, 
not complaining that the indenture had been 
executed by fraud, sought to exclude fixmi its 
operation the additional fun<l by treating the 
indenture merely as a security for the amount 
then due from H. The Lord Chancellor, howevtT, 
dismissed the bill, liolding that the words of the 
indenture were sufficient to pass the interest of li. 
in the fund in question, &> that no case was made 
on the pleadings for reforming the instrument.. — 
Howkins V. Jackson 0850), 2 Mac. & G. 372; 2 
H. & Tw. 801 : 19 L. J. Oh. 461 ; 42 E. 11. 144, L, C. 
Annotafiofi : — Diltd. Tumor v. Tumor, Hall v. Turner (188u), 
14 Ch. D. 829. 

153. Release — To be construed according to 
Intention at time of execution.] — It is to my mind 
impossible to read this deed [of release] without 
seeing that it is addressed to the stat.e of things & 
to the amount of property of which the parties 
were aware A that it has no application & could 
have no application to property of the existence 
of which they were unaware. It is an arrangement 
with regard to a state of things then Known 
(Mauns, V.-O.). — ^Turner v. Turner, Hall v. 
Turner (1880), 14 Oh. D. 829 ; 42 L. T. 496 ; 
44J. P.784; 28 W. R. 869. 

Annotation : — ^Mentd. Monk v. Arnold (1002), 86 L. T. 580. 


154. Mistake as to defect In title to property 
conveyed — Caveat emptor.] — ^A. agreed to take an 
underlease for whatever term B. held. By mistake 
of B.’s solr. the underlease purported to grant a 
term seven years longer than that B. held. The 
underlease contained the usual qualified covenant 
for quiet enjoyment. A. entered into possession 
& held it until nearly the end of B.*s term. Then 
B.*s exors., finding out the mistake wrote to A. 
that they would be obliged to require him to give 
up possession at the end of the term which B. 
really held. A. procured a fresh lease from the 
ground landlord at an increased rent, &> claimed 
the amount of such increased rent for the seven 
years as damages for misrepresentation & breach 
of the covenant for quiet enjoyment: — Held: 
it was the duty of A. to look at the original lease, 
& not having done so he could not recover damages 
for the common mistake. — Bebldy v. Besley 
(1878), 9 Ch. D. 103 ; 38 L. T. 844 ; 42 J. P. 806 ; 
27 W. R. 184. 

AtmotcUions : — Apld. Allea v. Richardson (1879), 13 Ch. D. 
324. Consd. Jollffe V. Baker (1883), 11 Q. B. D. 255. 
Overd. Palmer v. Johnson (1884), 13 Q. B. D. 351. Apprvd. 
Clayton v. Leech (1889), 41 Ch. D. 103. The langruagre of 
all the JmUfments in PoLmcr v. Jdtmaon, No. 157, post, 
appears to treat BeaUy v. Bealey as wrong, hut that is 
erroneous. All that was intended, as I think, was to 
decide that any ex]>res8ions In Bealey y. Bealey which laid 
down a principle inoonaistent with that laid down in 
Palmer v. Johnson wore ^v^one. It had been cited as an 
authority for the proposition that, in the absence of fraud, 
no relief for miadoscrlption could bo grlven after convey- 
ance ; perhaps the langruoRO in it may have boon too wide ; 
Sc so far, if at all, as it supported that proposition, it wo.- 
overruled. When, however, the fact is looked at, that Iti 
Bealey v. Bealey there was no apfreeinont for compensation 
tlie decision in that case is not inconsistent with Palmer v 
Johnson, & In my opinion It was rlffhtly clodded (Bowen 
L.J.). Mentd. Dehenham v. Hawbrldgre, [1901] 2 Ch. 98, 

155. .] — Deft., believing his term 

had thirty years to" run, agreed to grant an under- 
lease for twenty-one years to pltf., nothing being 
said about compensation for misdescription. 
Pltf. did not investigate deft.’s title, & a, year 
tifter the lease was granted it was discovered that 
deft.’s term had only fourteen years to run. Pltf. 
then brought this action claiming rectification of 
the lease & compensation : — Held : as there was 
no contract as to compensation, & pltf. claimed in 
respect of a defect in the title which he might have? 
discovered before he took the lease, he was not 
entitled to any compensation, after he had taken it. 
— Clayton v. Leech (1889), 41 Ch. D. 103 ; 61 
1.. T. 09 ; 37 W. R. 603, C. A. 

Annotaiiona : — ^Refd. Dobonham r. Sawbridiro, [19011 2 Ch. 
98 ; SaunderH v. Cookrill (1902), 87 L. T. 30. Mentd. 
Buyues v. Lloyd. [1895] 1 Q. B. 820. 

156. Account taken on wrong basis — Mistake 
of accountant.] — Applt. advanced £15,000 to resp., 
to be used in the business of resp. for five years. 
In return for the advance applt. was to receive 
interest & 37i per cent, of the profits of resp.’s 
business. The contract stipulated that there 
should be an annual audit of resp.’s business 
by the firm of M. & co., accountants, & that their 
certificate as to the profits should be binding on 
both parties. For four years resp.’s books were 
auditi;d by G., a member of the firm of M. & co. 
Subsequently applt. raised this action against 
resp. for a judicial accoimt on the groimd that 
the audits had not been in terms of the agreement 
in respect that the auditor did not know that his 
estimate of the profits was to be binding on applt. 
& resp. G. swore in his evidence that he did not 
know of tliis agreement, & that if he had he would 
have made out the account in a somewhat different 
form : — Held : there must be a new account taken, 
the auditor being unaware that his audit was to be 
final between the parties. — Teacher v, Oaldeb, 
[1899] A. C. 451. 
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157 . Conveyance containing express contract 
for compensation — In case of mistake.}— Pltf. 
purchased at a sale by auction certain property 
belonging to deft, described in the particulars of 
sale as producing a net annual rental of £39, & 
one of the conditions of sale was, “ if any error, 
misstatement, or omission in the particulars be 
discovered, the same shall not annul the sale 
but compensation shall be allowed by the vendor 
or pmchaser as the case may require.” After the 
conveyance, without any covenants, had been 
executed by deft, to pltf., it was discovered by pltf. 
that the rental of £39 was a gross rental, the net 
rental being considerably less : — Held : notwith- 
standing the error was not discovered until after 
the conveyance, pltf. was entitled to compensa- 
tion under the conditions of sale. — P almer v. 
Johnson (1884), 13 Q. B. D. 351 ; 63 L. J. Q. B. 
348 ; 51 L. T. 211 ; 33 W. R. 36, C. A. 

Anruitaiiims : — ^Expld. Clayton v. Leech (1889), 41 Ch. D. 

103. Distd. Greflwolde-Williams v. Barueby (1900), 49 

W. 11. 203. Consd. Saunders r. Cockrill (1902), 87 L. T. 

30. Reid. lie Oranpro Wright’s Contract (1886), 62 

L. T. 006 ; A.-G. & Hare v. Met. By. (1893). 09 L. T. 811 ; 

Mason r. Schuppisscr (1899), 81 L. T. 147. Mentd. Do 

Lassallo v. Guildford. [1901] 2 K. B. 215. 

158. .] — Clayton v. Leech, No. 1 55, 

ante* 

See, further, Sale of Land. 

C, Parties not ** ad idemP 

159. Sale of land — Purchaser intending to pur- 
chase property not intended to be sold.] — ^Pur- 
chaser not entitUjd to a conveyance of part, though 
answering the general description in the advertise- 
ment of sale, as it was not in the contemplation 
of either jiarty at the time of the purchase or 
conveyance ; purchaser being referred to a more 
particular description, which did not include that 
part. ; & the surrender having been made accord- 
ing to that Ac from his own instructiems. If one 
party thought he had purchased 6ond fide part of 
an estate, which the other thought ho had not sold, 
it is a ground to set aside the contract. If both 
understood the whole was to be conveyed, it must ; 
otheiwise if neither understood so. — C alverley v. 
Williams, Williams v, Calverley (1790), 1 Ves. 
210 ; 30 B. R. 300. 

Annotaturns : — FoUd. Clow(5fl t\ Higginson (1813), 1 Ve«, 

A' B. 624. Apld. Price v. Ley (1863), 4 Gill. 235. Refd. 

MauHor v. Back (1848), 6 Hare, 443 ; Douglas v. Baynos, 

11 90S] A. C. 477. 

160. .] — Clowes v, IIigginson, No. 

76, ante. 

161. .] — A purchaser complaining 

that liis conveyance did not comprise the whole of 
the property which he had contracted for, filed 
his bill for a conveyance of the remainder. . . . 
The bill was dismissed. 

The purchaser immedia.tely afler the agreement, 
Ac before the conveyance, is entitled to have every- 
thing which the agreement, strictly interpreted, 
gives him ; Ac if a conveyance be executed for the 
purpostJ of giving effect to Ac executing the agree- 
ment, Ac that conveyance, by fraud, accident or 
mistake should give the purchaser less than the 
agreement entitled lam to, I have no doubt that 
he may effectually call upon the ct. to rectify the 
defective conveyance Sn give him all that the 
agreement compehended (WiGRAM, V.-C.). — Hum- 
phries V, Horne (1844), 3 Hare, 276 ; 67 B. R. 
386. 


162, .] — Baxbndalb V. Seale, No. 

107, ante. 

168. .] — (1) P., in Aug. 1861, agreed 

in writmg to purchase a house Ac premises of L. 
supposing that he was seised in fee, but he subse- 
quently discovered that L. possessed only an agree- 
ment from B. for a lease for a short term, of which 
five years Ac a half were unexpired, with an option 
of purchase. P. agreed in writmg to purchase for 
the sum of £2,500 *Hhe benefit of L.’s agreement 
with his lessor ” Ac he covenanted to perform all 
L.’s covenants in the agreement for a lease. L. 
admitted that this contract was erroneous. It was 
subsequently discovered that B. had not a freehold 
title to more than three-fourths of the property, 
Afc P. consequently refused to complete his purchase. 
L. brought an action to recover £600, the declara- 
tion stating that pltf. in the action sought to 
recover £500 only under the first count, the sum of 
£2,500 having been inserted in the agreement by 
mistake for £500. P. instituted this suit to have 
the agreement set aside, Ac to have the action 
stayed, & dealt with by the ct. On the motion 
for a decree : — Held : the mistake in the agree- 
ment rendered it null Ac void, Ac ordered it to be 
delivered up to be cancelled Ac deft, to pay the costs 
of the suit of the action. 

(2) Where a written agreement between a 
vendor Ac a purchaser did not express the intention 
of either of the parties, the ct., upon a bill by the 
purchaser against the vemdor to set aside the agree- 
ment, admitted parol evidence to show that there 
was a mistake in the agreement as to the subject- 
matter of the purchase, Ac accordingly set the 
agreement aside. — Price w. Ley (1862), 4 Giff. 236 ; 
32 L. J. Oil. 530 ; 7 L. T. 845 ; 9 Jur. N. S.. 295 ; 
11 W. K. 399 ; 66 E. R. 692 ; on appeal (1863), 
11 W. K. 476, L. JJ. 

164. .] — The rule that the bt. will 

not interff^re to rectify an instrument unh^ss it is 
proved that the mistake was common to both 
parties, does not apply to the case of a contract 
which has been executed between parties in the 
relation of vendor Ac purchaser, whom it is in the 
power of the ct. to replace in their original position. 
Accordingly where, in a conveyance of messuages, 
the plan on the deed comprised a piece of land 
not intended by the vendor to bo included, a 
de(!ree was made to rectify the deed, an option 
being given to the jiurchasor to have his contract 
annulled ; but, having regard to the conduct of 
the parties, no costs were given on either side. 

With regard to costs in such cases, they must 
dcjjend on the conduct of the parties. When the 
mistake is entirely owing to the conduct of pltf., 
then he must pay all the costs of the suit. When 
deft, has been aware of the mistake from the 
beginning, Ac refused to rectify it, then the costs 
must be given against him (Lord Romilly, M.R.). 
— TI ARRIS V. Pepperell (1867), L. R. 5 Bq. 1 ; 
17 L. T. 191 ; 32 J. P. 132 ; 10 W. R. 68. 
AnmAaiiona : — Apld. Pa»f6t v. Marnhall (1884). 49 J. P. 86. 

Enid. May v. Platt. [190U] 1 Ch. 610. Retd. BaHkeomb 

r. Buckwith (1869). L. H. 8 Kq. 100. 

165, — — The conveyance made in 

1806, upon a sale of land by 8. to B., contained a 
reservation to S. of minerals. Pour years subse- 
quently B. filed a bill against S., alleging that the 
reservation was inserted in the conveyance under a 
mistake common to both parties, Ac recently dis- 
covered by him, Ac praying for the rectification of 
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169 L Sale of land — Purchaser <n- 
Undino to purchase properiy nnl intended 


ft. Mistake as to existence of 

lane at hack of property — Mutual mis- 
take .) — ^Porter v. Mabiott (Alta.) 
(1921), 67 D. L. Ji. 766.— CAN. 

b. Sale of shares — Sharu of new 
company bought as shares of otdn-Effeet 


of opportunity for examinatUm before 
acceptance .) — Lindbet v. Heron Sc 
CO. (1921), 64 D. L. R. 92 ; 60 O. L. K. 
1.— CAN. 

0 . Sale of goods^By aueticn .) — 
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Mistake. 


Sect. 2. — When relief guarded: Svb-aed, 8, C.; atib' 
sect. Q, A. d: B.] 

the conveyance by the omission of it. S. put in 
an answer denying the mistake, & claiming the bene- 
fit of the reservation ; & afterguards died before hf 
could be cross-examined: — Held: (1) although, 
in the opinion of the ct., a mistake common to 
both paities had been made, of which B. sought 
to take an improper advantage, yet a simple decree 
for rectification could not be made after the lapse 
of time & against the oath of one of the parties 

(2) she [legal personal representative of B.j must 
have the option either of having the conveyance 
rectified or having the whole purchase set aside 
she repaying the purchase money with interest 
at 4 per cent, per annum^ & all sums expended by 
pltf. in repairs & permanent improvements & 
pltf. being charged with an occupation rent ; 

(3) in the event of the pltf. not choosing to accept 
the latter alternative, the bill must be dismissed 
without costs. 

As a general rule, the costs of repairing a man’s 
own blunder fall upon himself, & he ought to pay 
for it ; but I am bound to say I do not think this 
was an honest defence of B. ; & that being so, I 
shall give no costs of the proceedings on either side 
(Lom^ Homilt.y, M.R.). — Bloomer v. Bpi'fTLE 
(1872), L. K. 13 Eq. 427 ; 41 L. ,T. Ch. 309 ; 20 
L. T. 272 ; 20 W. B. 435. 

nnoialimui : — Oenerally, Dbtd. Uoalc r. Kyto, [1907] 1 Ch. 

AOi. Raid. McKenzie v. Hosketh (1877), 7 Ch. 1). 075. 

Mentd. Huddersfloia Hanking Co. v. lister (1895), 

L. T. 70:{. 

166. Sale of plantation — Number of trees mis- 
understood.] — A contract for the sale of a planta- 
tion of larches was entered into by a vendor in 
ignorance of the number of trees contained in it. 
The purchaser know the exact number, but was not 
aware of the mistaken made by the vendor. He 
was, however, prior to signing the contract, told 
by the vendor’s woodman that his master must 
have made some mistake in reference to the matter : 
— Held : the contract ought to be set aside. — 
Hamilton v. Board (1803), 2 New Jiep. 13 ; 27 
J. P. 044. 

167. Lease of land — Rent inserted for less sum 
than was agreed.] — (I akkard v. Frankel, No. 
301, post 

168. Premises included by mistake — 

Unilateral mistake.] -PAaET v, Marshall, No. 
201, post 

169. Contract for lease — Mistake not affecting 
essential terms — Mistake of agent.] — McKenzie 
IlESKETH, No. 217, post 

170. j Contract for sale of goods.] — Hamilton 
V. BoAiii), No. 100, ante. 

171. r Mistake in transmission by tele- 

graph.] -^Deft. wrote a message for transmission 
by telegraph to pltfs., ordering thi*ee rifles. By 
mistake the telegraph clerk telegraphed the word 
“ the ” for “ three ” ; pltfs., thereupon, acting 
upon a previous communication with deft, to the 
effect that ho might piirhaps want as many as fifty 
rifles, sent that number to him. Deft, declined to 
take moi'o than three. In an action against liim 
to recover the price of the fifty rifles : — Held : deft, 
was not responsible for the mistake of the tele- 
graph clerk, & that therefore pltfs. were not 
entitled to recover the price of moi'c than three 
rifles. — Henkel v. Pape (1870), L. R. 0 Exch. 7 ; 
40 L. J. Ex. 15 ; 10 W. R. 106 ; sub nom. Henckel 
V. Pape, 23 L. T. 419. 


Sub-sect. 9. — Compromises and Family 
Arrangements. 

A. General Rule as to Binding Effect 
See, generally. Contract, Vol. XII., pp. 197 et 
seq. ; Family Arrangements, Vol. XXIV., 
pp. 951 et seq. 

172. Compromises.] — The ct. refused to set 
aside a contract entered into by a gas co. & a rail- 
way CO. under a mistake common to both parties. 

Though the law, no doubt, is that when two 
parties have entered into an a.greement under a 
common misteke, it may be a g^und for setting 
it aside, it is equally clear that if the parties are 
dealing with one another “ at arm’s length ” & 
they choose to enter into an agreement for the 
settlement of rights which are in dispute A; which 
may tend to litigation A they are dealing with one 
another on equal terms & there is nothing to show 
that either has been misled by the other, such an 
agreement must be upheld (Wills, J.). — Gas 
Light & Coke Co. v. Metropolitan Ry. Co. 
(1892), 9 T. L. R. 98. 

173. .] — A. & B., the owners of adjoining 

lands, the rights to which were in dispute, “ in 
order to terminate their differences ” agreed that 
A. should cede his asserted claim, &; that B. should 
pay an annuity to A. B. having impeached the 
agreement, on the ground that A.’s claim was 
originally unfounded, that his consent was 
obteined by misrepresentation, &; was founded on a 
mistake both of law & of fact: — Held: (1) the 
bond fide surrender of a claim, however unfounded, 
forms a good consideration for a compromise ; 
(2) a general compromise is not affected by a 
mistake in rfact, included in the subject-matter 
of the agreement, nor by a mistake in law, though 
prevailing generally at the time. — Trioge v. 
Lavallee (1803), 15 Moo. P. C. C. 270; 1 New 
Rep. 454 ; 8 L. T. 154 ; 9 Jur. N. S. 201 ; 11 W. R. 
404 ; 15 E. R. 497, P. C. 

Annotations : — As to (2) Refd. Pope & Pearson v. BueiioR 
Ayres Now Gas Co. (1892), 8 T. L. R. 758 ; Huddersfield 
Baiikinii: Co. v. Lister (1895), 72 L. T. 703. 

See, further, Contract, Vol. XTI., pp. 198 
3 t seq. ; Companies, Vol. IX., p. 422, No. 2729. 
Compromise in court — ^Authority of counsel.] — 

>.e Barristers, Vol. III., pp. 342-344, Nos. 322, 
327, 334-339. 

174. Adjustment of accounts.] — Where parties 
agree to settle accounts by ascertaining the 
exact balance, & for tliat purpose obtain vouchers 
fc give information, if it should afterwards turn 
Dut that there were errors in that account, a courts 
A equity will open it up & set it right ; but 
otherwise, if the parties met, not to ascertain the 
>xact balance, but to agree to take a gross sum as 
juch balance. In both cases, however, fraud 
will vitiate the settlement or compromise. — McKel- 
LAR V. Wallace (1853), 8 Moo. P. C. C. 378 ; 5 
Moo. Ind. App. 372 ; 1 Eq. Rep. 309 ; 22 L. T. 
O. S. 309 ; 14 E. R. 144, P. C. 

Anmitotwn .* — Distd. Porry v. Attwood (1856), 6 £. & B. 
691. 

■ 175 , .] — In an action for breach of a cove- 
nant to pay a certain sum for every ton of ore 
•aised, deft, pleaded that pltf. & deft, met & 
examined deft.’s books, & agreed on a certain sum 
as the balance due to pltf., & that pltf. paid that 
sum before action. Pltf. replied that the ac- 
countings were erroneous, certain amounts of 
^nnage rent having been omitted by mistake, & 
that the balance agreed was erroneously agreed 


Deft, bid for a roantelpit^oe under the 
Impression that the mantelpiece & a 
pier-glass were being sold together. 
The mautelpleoe was knocked down 


to deft, who, disooveriiig his mlst^e 
immediately afteru’ards, repudiated 
tlie purchase: — Held: there was a 
bond tide mistake, jC there being no 


oonsettsus ad idem, there was no con- 
tract of sale. — ^M aritz v. POATLEr 
(1894), 11 8. C. 346 ; 4 C. T. R. 361. 
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to be that due : — Held : the replication was good. 
—Pebby V. Attwood (1856), 6 B. & B. 601 ; 26 
L .T. Q. B. 408 ; 27 L. T. O. 8. 170 ; 2 Jur. N. 8. 
1071 : 4 'V. B. 608 ; 119 E. K. 1021. 
tmutktJluni : — -Reid. Caniillo Tank S.S. Co. v. Alexandria 
Krigriueeriiar Works (iy21). 38 T. h. K. 134. 

176. Family arrangements.] — Family agree- 
ments without fraud established, though founded 
in mistake. — Gordon v, Gordon (1819), 3 Swan. 
400 ; 30 E. R. 910, L. C. 

:-^OUad, Hogrhtoii v. Hojfhton (1832). 15 Beav. 
•'78 ; Fane v. Fane (187.5), L. U. 20 lOq. (598. Distd. 
Lovell r. Wallis (No. 2) (1884), 50 L. T, (581. Refd. 
.Stewart r. Stewart (1839), 6 Cl. & Fin. 911 ; Smith v, 
j'iiieoTiibe (1852), 3 Mac. ik G. 653 ; Lawton v. Campion 
((854), 18 Beav. 87 ; Bajnbritifgre v. Moss (1856), 3 Jur. 
N. S. 58 ; Bentley v. Mackay (1862), 31 Beav. 143 ; 
Mieliolls r. Corbett (1866), 34 Beav. 376 ; Smith r. IMogr- 
fi)rd (1873), 21 W. H. ^12. Mentd. Watkin &: Bligh r. 
Brent (1836), 1 Curt. 264 ; Malone r. Malone (1841), 8 Cl. 

Fin. 179: Nellhorpe u, Holgate (1841), 1 Coll. 203; 
Watts r. Hyde (1846), 2 Coll. 368 ; Hayward r. Piirssey 
(1849). 3 De G. & Snj. 399 ; Baker v. Bradley (1855), 7 
l)e G. M. & G. 597 ; Holmes v. I^owell (185(5), 8 De G. M. 

177. — Mason v. Mason (1880), 2 T. L. K. 
2(i0, a A. 

178. .1 — lie Kobkrts, Robkkts v, 

Hobfkt.s, No. 55, imie, 

179. No written contract.] — A. dioil in 

ISOl, possessed of freehold, copyhold, leas(‘]iold 

& also of stock in trade &; goodwill of his 
business, <te considerable personalty ; iu‘ left a 
wife A two .sons. He had made a will, by which, 
after certain provisions for his wif(% he gave all 
his property to Ids two sons (‘(pially ; but this will 
was not admitted to probate, being imannph^te. 
At an intervi<‘W betw'oen tlu^ brotln^rs shortly 
after tlu^ will liad been refu.sed ju'obate, tin* <‘ld<*r 
broth(*r declared that the invalidit y <jf tln^ will 
should mak<‘ no difference, <te that the property 
should not be “ mine or thin(‘, but ours.” No 
agre(*m(?nt in w’liting was evtjr ent(U‘ed into ; but 
it appeart'd that, for twenty years aft't*r tie* dtqith 
of A., the two sons carried on the partnership 
together. & dealt with tln^ whole j)roperty as if it 
belonged to t hem equally ; & t he widow, who 
survived her husband about six ytnirs, n«*ver 
insisted on her rights in her husband’s prop<*rty. 
In IS;")! the elder broth(*r gave his younger brother 
no1ie(* of dis.solution of partnership, l-ium bill 
by reju’t^sentatives of younger brother who had 
died, again.st tddt*r brother ; — Held : su(rli a course? 
of dealing Ijad b(*en proved fis the ct. would 
u])hold, as a family arrang<?nu*nt, notwitlnstauding 
tlier«‘ was no written, f)r forriial contract b(*twe(*n 
the parties. — WILLIAMS v. Williams (18B7), 2 
t’h. App. 294 ; 3i\ L. J. Ch. 419; 10 L. T. 42; 
15 W. H. (557, h. C, & L. J. 

Jttnittafi/iN : — Mentd.Sadlcii r. Butler (Ls(i7). 15 W. IL 1219. 

^ Ignorance as affecting validity. l—.SVe 

I'a.milv Arkangkments, Vol. XXI V\, pp. 950, 
957, Nos. 102-109. 

R. Material Facts not Honestly Disclosed. 

180. Family arrangement — Information with- 
held.) — When parties, w’hose rights are que.stion- 
hhb*,have equal knowledge of facts A equal means 
of n.seerlaining what tlieir rights really are, & they 
fairly (endeavour to settle their r(?spective claims 
among themselves, every ct. f(?els disposed to 
support- the conclusions or agreements to which 
t hey may fairly come at the time, At that notwith- 
standiig the subsequent discovery of common error. 

An account between an aged tenant for life & 
the remainderman, who was also exor., wliich was 
S€‘ttled & signed by the tenant for life, under the 
advice of her solr., set aside, on the ground of the 
executor not having furnished full information 
f>f the account being founded on an epronc*oii8 
J VOL. XXXV. 


opinion of counsel as to the rights of the parties, 
obtained ex parte by the exor., &; of the account 
being complicated in its form, & though pro- 
fessing to be made in conformity wit h the opinion, 
yet containing an addition of a purchase & sale 
between the parties. — Puckering v. JMckering 
(1839), 2 Beav. 31 ; 8 h. J. Ch. 339 ; 3 Jur. 331 ; 
48 E. R. 1090 ; o?? appeals 4 My, & Cr. 289, L. C. 
AntiotaJHcnis : — Distd. Maaoii t\ Mason (1886), 2 T. L. IL 
266. Refd. Smith v. lUucombe (1852), 3 Mac. & G. 65:5. 
Mentd. Bmin v. Dixon (1840), 10 Sim. 63(5 ; Lichfield v. 
Baker (1840), 13 Beav. 447 ; Caldecott r. C-aldecott 
(1842), 1 y. & t;. Ch. Cas. 312 ; Cole r. Stately (1842), 
6 Jur. 314 ; Smith r. Pugh (1842), 6 Jur. 701 ; Daniel 
t. Warren (1843). 2 Y. it C. t h. Cas. 290 ; HinveH v. 
Hinves (1844), 3 Hare, 609 ; Cafe r. Bent (1845), 5 Hare, 
24 : Chambers r. Chambers (184(5), 15 Sim. 18:5 ; IMckup 
r. Atkinson (1846), 4 Hare, 624 ; Hunt r. Scott (1847), 1 
Do G. it Sm. 219 : Simpson r. Karlcs (1847), 11 Jur. 921 ; 
Burton V. Mount (1848), 2 De G. & Sm. 383 ; Milne r. 
Parker (1848), 17 L. J. t4i. 194 ; Howe r. H(»wc (1849), 
14 L. T. O. S. 290 : Mai'Nliall r. Sladdcn (1849), 7 Hare, 
428 : l*i*endergaHt v. Prendergast (1850), 3 H. L. Can. 195 ; 
Morgan r. Morgan (1851), 14 Beav. 72 ; Blann v. Bell 
(1852), 5 De G. it Sm. (558 ; Craig r. Wheeler (I860), 
29 L. J. Ch. 374 ; Thiirshy r. Thnrshy (1875), L. It, 19 
Eq. 395 ; Macdonald t. Irvine (1878), 8 C’h. D. 101; 
/if’ Game, Game t-. Young, 11897J i Ch. 881 ; /if Bland, 
Miller t\ Bland, 11899J 2 C’h. 336; Jic V’^an StrunbeiiKee, 
Boustead r. (kuqjer, 1 1901 J 2 (Ui. 779 ; Stanier r. Hodg- 
kinNon (1903), 73 L. J. Ch. 179 ; Jif W'areham, Wareham 
r. Brewiii, 1191 2 J 2 Ch. 312 ; Hr KvaiiB’ Will Triistn, 
Jdekering r. Evans, I1921J 2 Ch. 309: /if Barratt, 
National l*roviiieial Bunk r. BarraK, 11925 1 Ch. 550. 

jSee, further. Family Arrangements, Vol. 
XXIV., pp. 958, 959, Nos. 

181. Compromise — Mistake Induced by mis- 
representation.] — Pltf. may ho t*nt-itlt?d to relief 
from a contract or conveyanct? on the grouiuJ of 
ignorance <St mistake, although deft, witli whom he 
dealt, A against wht)iu relief is sought-, was also in 
ignorance & under mistake* ; the conti'act or 
conveyance not b(?ing made upon thi* principle of 
compromising doubtful rights. 

I)<?ft. becauH? acquainted with the fact that, 
under the will of a relation of pJtf., an estate vt*stt?d 
in trustees was st?l-tled, after subsisting life est-at(*, 
A upon tin* failui*(? of issue? of tin* t(?nant for life, 
who had tli(‘U no issue, to pltf. for life, with 
remaind(?r to his issue in tail, with remainders 
over, A an ultimate* remaineJe‘r t<j plt-f.’s brejthe‘ 1 *, 
then dece*ase*d. At his he?ii'H At assigns ; eleift-. having 
eoinmunie?ate‘d te) pltf., whe> was the*ri supposed to 
be. At was in fact, the* heir at law of his hr(.)the*r, thej 
e?xiste»nce of such a will, in a long eu)rre*spe)nelence 
pre)duce*el an irnpressiejii on the? ininel ejf pltf., 
contrary te) the true facts, that pltf.’s inte?re?8ta 
unde*r the? will were pre?cariou8 ; that, they W(?ro 
endange?rt?d by the? conduct of the truHte*es At t(?nant 
for life, At coulel ne)t be established without diffi- 
culty, dt?lay At litigation ; At deft, obtained a (?on- 
veyance of a moiety of the? e^state f 1*001 pltf., deft, 
indemnifying pltf. against the costs of re?cove*ring 
the* propei'ty. The? e;t. set asielo the conveyance ; 
At held it was ne>t an obje?ction te> this relief that 
pltf. had, throughout, the means, equally with 
deft., of knowing what his rights were. At of 
obtaining competent aelvice? respecting them. 

But if parties are ignorant of facts on wliich 
their rights depend, or eri*oneously assume that 
they know those rights, At de?al with their property 
accordingly, not upon the principle of comjiro- 
tntsing doubts, this ct. will relieve against such a 
transaction (Wigram, V.-C.). — Ueynell v. Hprye, 
Sprye V. Reynell (1849), 8 Hare, 222 ; 08 E. R. 
340 ; affd. (1852), 1 De G. M. At G. 600, L. JJ. 
Annutaiimut :—UM. Parr «. Jowoll (1855), 1 K. At J. 671 ; 
Traill V. Baring (1864), 4 Du G. J. & Hm. 318 ; Arkwright 
It. NewlK)ld (1881), 17 Ch. D. 301 . Mentd. He Tratt, Hx p. 
James (1853), 3 De G. M. Ac O. 493 ; Parker v. Clarke 
(1861), 7 Jur. N. S. 1207 ; Hilton v. Woods (1807), L. It. 

4 Kq. 432 ; Rees v. Bernhardy, fl896l 2 (>h. 437 ; Her- 
matif) V. Charlesworth (1905), 74 L. J. K. B. 620 ; Parkin' 
t-oii r. Colh ge of Aiiibulanc?o Ac Harrison, 11925J •* K. B. I. 
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Mistake. 


Sect. 1 . — When relief granted : Sub-sect. 1, C. ; siib- 
sects. 2 & a. Sect. 2 ; Sub-sects. 1, 2 <8: 3.] 

207 ; 2r> L,. J, Ch. 803 ; 27 L. T. O. 8. 170; 2 
Jur. N. 8. 481 ; 4 W. B..622 ; 52 E. K. 1087. 

AnmMiun JU TunicrV H. K. (1881 >, ‘J8 Ch. 1>. 

21)5* 

203. .] — Hood op Avalon (Lady) 

r. MACKINNON, No. 7, antes 


\ may be reformed so as to be plainly confined to 
the object intended, where its operation as it 
stands is doubtful. An appointment under a 
settlement limited the settled estates to such 
uses as a husband & wife should jointly appoint, 
but by mistake omitted to give them life estates. 
On discovering the error, they instructed a solr. 
to frame such a deed as would remedy it. The 
solr. prepared a deed which remedied the defect, 
but was framed by way of complete relimitation 
of the uses, & thus raised a question whether a 
testamentary appointment which the wife had 
made in the meantime, but of which the solr. was 
unaware, was not revoked : — Held : a proper 
case for reforming the deed. 

The very principle of this Ct. in correcting in* 
struments is, that the parties are to be placed in 
the same situation as they would have stood in 
if the error to be corrected had not been com* 
mitted (Turner, L.J.). — Walker v . Armstrong 
(1856), 8 De G. M. & G. 581 ; 25 L. J. Ch. 738 ; 
27 L. T. O. S. 329 ; 2 Jur. N. S. 959 ; 4 W. R. 770 ; 


Matitell (ISiOfi), 22 Bfiav. 223; Boiihoto v. Henderson, 
[18951 1 Ch. 742 ; Uako v. Hooper (1900), 83 L. T. 669. 

Mentd. He Hayes, Turnbull v. Hayes, [1901] 2 Ch. 529. 

207. Mistake in means of giving effect to 

intention. I — By a marriage settlement in 1779, 
lands wer<^ conveyed to the use of the husband, 
the settlor, for lif(j ; remainder to the wife for 


Sub-sect. 2. — Mistake as to Effect op 
Instrument. 

204. Whether ground lor relief — General rule.] 

^Deed set a.side upon the ground of ignorance & 
mistake as to its purport & effect, no fraud or 
influence in obtaining its execution being 
alleged, & the deed itself being inconsistent with 
the effect contended for by tlie grantee under it 
as against pltf. Pltf. intending to assist deft., , j t o <5 ^90 • ‘ 
las illegitimate son, in raising money upon mtge., t t r' 

had cxecuU'd a deed , , . 

oS'::;onvo;::d & incor^idc-ration 

oi (.onveytid the equity of riMierription in the WaltAin v. PeurHon, [1922] 2 Ch. 509. Refd. Cowper v 

property, which liad been mortgaged to deft, ' 

No considiiration was ever fiaid ; deft., who 
insisted that Uie decul was a voluntary conveyance 
to hims(;]f from pltf., had not (juestioned a" sub- 
sequent sahi of a portion of the property by pltf. 

J)eed set asidi? <te reconv<»yanc(i ordered. — Cox v. 

Bruton (1857), 5 W. R. 544. 

205. .| a deidaraiion against ’ remainder to the children, as they, or the 

W. ir. for not loading according to th(‘ terms «wrvivor, should appoint ; & in default of appoint- 
of a ehartcrpaiiy, di^ft/S. pleadiMl, on equitable ^ oi the wife by the 

grounds, that thi^y imteri^d into the* (diait-eriiartY ; &, in default of such issue, the lands 

solely as agents of 1). Ac co., Ac that before they stand charged with a sum of £2,000 to the wife’s 
signed it was agreed betw(;en pltf. Ac defts that Ac assigns. In 1708 the husband 

defts. wer<? only to sign as such ag(mt>s so *as to ^ ^ reciting the first deed, that there 

bimi 1). Ac CO., tSc were not to make themselves was no issue of the marriage, Ac that they intended 

liable as principals for th(^ performance' of the ^ estates Ac provisions in the former 

charter* ; that thi^y signtMl the chart er in ilie settlement, Ac to settle the lands to new uses 

following manner: “For I). Ac co., W. ifc II. f'bcreby declared, covenanted to levy a fine for 

agents," di^fts. Ac jiltf. bojid fide believing at the purpose, to enure to such uses as they should 

tirncj that dedts. liaving so signi'd would not be *» in default of such appointment, to 

personally liahb* as charterers, notwithstanding husband for life ; remainder to 

the charter ])r‘ofessed to be niad<^ btjtweim pltf. R t'«rm of yt‘ars ; remainder t o t he 

as owner Ac d<^fts. as merchants Ac fndghters • aftc*r the decease of botli, t o the 

that deft-H. had power to bind 1). At co. by signing ^ assigns of the liiisband ; (fc, as 

the chaH.(;r as their ag(*nt8, Ac that. I). Ac co. are £2,000, Ac jiay the 

' ' same to the wife, or as she should appoint, Ac, 

in case of her death without appointment, to her 
next of kin. The fine did not bar the first charge. 
On a bill by t)u* representative of the wife’s father, 
who was also one of the next of kin of the wife,* 
after iht‘ deatli of the husband & wife without 
ssue or appointment, to procure both sums of 

£2,000 to be raised out of the settled lands : 

Held: notwithstanding the recital in the deed 
of 1798, of the intention of the parties, that the 
first charge of £2,000 should be extinguished, Ac 
although such charge still remained, yet the trusts 


bound by the charter; that pltf. was in- 
equitably taking advantage cif the mistake in 
drawing (lie cluirter so as to make the defts. 
personally Iiablf% contrary to tlu* intimtion of pltf. 
Ac defts. : — Held : a good equitable plea. 

Semme : t he ph^a raised a good defemee at law. 
—Wake r. IIahrop (1862), I H. Ac C. 202 ; 31 

W. H. 626; I Mar. L. C. 247. Ex Gh • affa 
(1861), 6 ir. eSc N. 768. ’ ' 


/-—Consd. PraltT r. Parkor (1868), L, 11. 5 Kq. 
Ul. Folld. Oowio V. Witt (1874). 23 W. 11. /6. Anld 



v. Jirupor (1861), 4 L. T. 650- 
Hop»rrf V. Hadley (1863), 11 w. K. 1074 ; Unlver»ai 
Navigation <io. i». MeKelvle, 119231 A 4 M‘> • 
Ki.nber (Joal Co. .Stoue & hX, (19261 A. 414. ’ 

206. When operation doubtful.] —A deed 


The difficulty arises from the fact that the 
parties liave mistaken the way of giving effect 
x> tlieir own intentions, correctly expressed in 
he deed (WiGRAM, V.*C.).— Farr v . Sherippe, 


PART IV. SECT. 1, SUB-SECT. 2. 

204 J. Whether gnmthd for relief ~~ 
OtnarcU rwfe.] -A ct. of eiiultv will 
uot Wlvo relief by way of relsUdoatio 
Of a written ugii>eijieut, merely on the 


ground that one of the particH mix- 
understood Its true oonstructioii A: 
legal elTeot at the time of execution. — 
Campbkll V. Edwards (1876), 24 Gr. 
152.— CAN. 

204 il. ^.1 — If a pemon exe- 


cutes a document knowing its contents 
but misappreciates its legal effectT he 
^nnot deny Its execution. — D aodu v 
Bhava (1964). 1. L. H. 28 Bom. 42^ 
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Dykes v. Fabb (1845), 4 Hare, 612 ; 15 L. J. Ch. 
80 ; 10 Jur. 630 ; 67 B. E. 760. 

AnnotaJtiflns >~Refd. Hitchcock v. Carew (1853), Kay App. 

xiv. Mentd. Woods v. Woods (1846), 5 Hare, 229. 

Mistake in construction of words.]- 
Part V., Sect. 3, sub-sect. 1, C., post, 

208. Mistake induced by party’s legal 

adviser.] — Walker v. Armstrong, No. 206, ante, 

209. .] — Wake v. Hakrop, No. 205. 

ante. 

210. .] — By a settlement of the funds 

belonging to a husband & wife it was agreed that 
it should, be lawful for the funds to be sold & the 
proceeds invested in the purchase of an annuity 
in the joint names of husband & wife, with benefit 
of survivorsliip ; & if the annuity should not be 
purchased the whole of the funds should, in the 
event of the death of the husband in the lifetime 
of the wife, be vested in the wife & the exors. of 
her husband upon trust to invest the same in the 
purchase of a life annuity for the sole & separate 
use of the wife. The settlement contained a power 
for either party to revoke it. Upon the death 
of her husband his widow, who was an old lady, 
desired to avoid the necessity of purchasing the 
annuity. Upon the advice of her solr., who did 
not appreciate that the widow, being solely entitled 
to the annutiy when purchased, could call foi* a 
transfer of the capital applicable for its purchase, 
she executed a deed poll revoking tlu^ settlement. 
In an action against the exors. of tier husband’s 
will she claimed to be entitled to the funds scittled 
by her husband, or alternatively the cancellation 
oj’ rectification of the deed of revocation : — 
Held: pltf.’s solr. having gone beyond his in- 
structions in ignorance of the true legal position 
of pltf., there would be a declaration that she was 
absolutely entitled to the investments repre- 
senting her husband’s fund, & an order for the 
cancellation of the deed poll . — Re Walton’s 
Settlement, Walton v. Peirson, [1922 j 2 (’h. 
509 ; 92 L. J. Oh. 32 ; 127 L. T. 626 ; 66 Sol. .To. 
666. 

211. Contract with corporation under seal.] 

— Higgins (W.), Ltd. v. NoRTiiAMProN Ooupn., 

No. 87, ante. 

SeCy also, Part III., Sect. 2, sub-sect. 8, B., 
ante. 


Sub-sect. 3. — Omissions, Clerical Errors, tvtc. 
See Sect. 2, sub-sect. 3, post. 


Sect. 2.— KINDS OF RELIEF. 

Sub-sect. 1. — Rescission. 
See Part V., Sect. 3, sub-sect. 1, post. 


Sub-sect. 2. — Rectification. 
See Part V., Sect. 3, sub-sect. 2, post. 


Sub-sect. 3. — Remedy by Construction. 
See, generally. Deeds, Vol. XVII., pp. 242- 
389, Nos. 667-1982. 

212. Restriction of meaning — General covenant 
in deed.] — Covenant by the assignor of certain 
shares in a patent right that he has good right, 
full power, & lawful authority to assign & convey 
the said shares, & that he has not by any means 
directly or indirectly forfeited any right or autho 
rity he ever had or might have had over the same : 
— Held : the generality of the former words of 
the covenant is not restrained by the latter. If 
the assignees of an uncertiheated bkpt. in their 
own names execute a deed witli otlier creditors, 
whereby they, all the creditors who may sign 
the said deed, release the bki>t. from all actions, 
suits, claims, & demands against him or his est»at(% 
& such deed be not signed by all the creditors 
of the bkpt., the assignees are not barred fi’om 
claiming as assignees the benefit of a patent riglit 
previously obtained by the bkpt. A patent light 
for the exclusive exorcise of an invention obtained 
from the Crown by an uncertificated bkpt., is 
affected by the previous assignment of the comrs., 
& vests in the assignees. An Act of I’aiiiament, 
empowering such bkpt. patentee, his (‘X(n\s., 
administrators, & assigns, to assign tlie right to 
a greater number of persons tlian ailoweil by tJi() 
letters patent, k declared to bt? a public; Ac;!-, 
does not enable cither tlie bkpt. or his assigns to 
make a better title than they could before; tlm Act. 

However general the words of a covenant may 
be if standing alone yet if from other e.ovenants 
in the same deed it is plainly k irresistibly to be; 
inferred that the party (;ould not have intended 
to use the words in the general sense whicli th(;y 
import, the ct. will limit the operation of tlie 
general words (Lord Alvanley, C.J.). — llBsaifl 
V. Htevenhon (1803), .3 Bos. k P. 565 ; Dav. 
Pat. Oas. 244 ; 127 E. H. 305. 

: — ^Refd. Saward r. Anstoy (1825). 2 JUu'f. 

.519 ; .Sinitli v. ('otiipion (JiS.'{2), B. & Ad. 1S9, Mentd. 

NiaH V. Adamnon (1H19), 3 B. A'. Aid. 225 ; Bloxain 

Elwo (1825), 1 U. A P. 558 ; Line* r. SUipljcmHoii (1838), 

4 Bintc. N. C. 678 ; AV BcdM^rlH. I1900J J Q. B. 122. 

213. Words supplied.) - A .submission em- 
powered an arbitrator to make; his award on or 
before a cc'rtain day, “ or on some; such ulterior 
lay as he by a iruuiiorandum in writing, under his 
land, to be indorscjd h(;reon : — Held: the arbi- 
trator liad power U) enlarge the time; for making 
lis award until such day as lie sJiould indorse on 
>hc; Hubmis.sion. 

By the submission, tlic; award was “ to lx; de- 
ivered to the parties or any of them on or before; 
Dec. 30, next, or on sucli furtiier cir later day as 
the arbitrator, by a meTriorandum in writing unden* 
hand indorsed h(;reon,” there it stops. No 
one can doubt that the words “ shall appoint ” 
lave by some accident been Icdt out. The qiies- 
Jon is, whether suilicient appears on the face of 
he agreement to enable the et. to supply the 
defect. We think there does (Alderson, B.). — 
Kirk v. Unwin (1851), 6 Exch. 908 ; 2 L. M. k 

519 ; 20 L. J. Ex. 345 ; 18 L. T. O. 8. 64 ; 155 
E. II. 815. 

214. Words eliminated.] — It is a true canon of 
construction, that, where a word is found in a 


208 i. Mistake induced by 

party's legal addser.] — Du.VLOP v. 
Dunlop (1884), 10 A. R. 070.--CAN. 

t. Mistake as to effect of 

offer.} — A party cannot bo reloasod 
from an offer, deliberately made to & 
acoepted by the opposite party, on 
the irround that his offer turns out to 
have some different effect from what 
he supposed it would have.— Cousi- 


NKAU V. City op London Fike l.vsun- 
ANCK Co. (1888), 12 P. H. 512.— CAN. 

PART IV. SECT. 2. SUB-SECT. 3. 

g. liesioroJIvm of meaning — Gene- 
ral amenunt in deed.] — Held: the 
evidence showed that the agreement 
of the parties was that pltf. should have 
a deed with covenants as distinguished 
from a quit claim deed, Sc that it was 


through the mistake of all the partios 
tliat the covenant, as framed, was 
entered into, & the deed should he 
accordingly reformed by limiting Die 
covenant to the grantor’s own acts 
in the usual form. — ^M cjKay v. McKay 
(1880), 31 C. l\ 1.— CAN. 

h. Mistake due to clerirai 

error.] — Collkn v. Dublin (X)UNTy 
Council. (1908J 1 1. R. 503.— IR. 
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Mistake. 


Sect, 2. — Kinds of relief: Sttb-sed. 3. Part V, 
Sect. 1 : Svh^secia, 1, 2 d: 3. Sect. 2 : Suh-aects. 
I<fc2. ] 

statute or in any other instrument, or document 
which cannot possibly have a sensible meaning, 
we not only may, but must, eliminate it in order 
that the intention may be carried out (Archi- 
bald, J.). — Stone v. Yeovil Corpn. (1876), 1 
C. P. D. 691 ; 45 L. J. Q. B. 657 ; 34 L. T. 874 ; 
24 W. R. 1073 ; on appeal, 2 C. P. I). 99, 
C. A. 


AniUilaiUms : — Apld. II. V. VuKcy & Lally (1«05). 22 T. L. IL 
1. MenM. Gough & AHjiatrla, Hillotli & District Joint 
Water Board (1908), 88 L. T. 421. 

Bills of sale.]— Bills op Sale, VoI. VII., 
pp. 85, 87. 88, 90, Nos. 492-496, 504-506, 514. 

Bonds.]— .sree Bonds, Vol. VII., pp. 184-J80, 
102, 286-237, Nos. 226-260, 321, 322, 770-784. 


Title of corporation.] — See Corporations, Vol. 
XIII., pp. 281-284, Nos. 126-158. 

Charterparty.] — See Shipping. 

Leases & agreements for leases.] — See Land- 
lord & Tenant, Vol. XXX., pp. 445, 453-456, 
Nos. 1060-1062, 1154-1167 ; Vol. XXXI., pp. 
67,231. 460-462, Nos. 2147-2150, 3698,6077-6092. 

Mortgages.] — See Mortgage ; Building 
Societies, Vol. VII., p. 513, No. 360. 

Marriage licences.] — See Husband & Wife, 
Vol. XXVIl., pp. 51, 52, Nos. 316-325. 

Promissory notes.] — See Bills op Exchange, 
Vol. VI., pp. 50-52, Nos. 375-387. 

Separation deeds.] — See Husband Wife, Vol. 
XXVII., p. 230, Nos. 2011-2014. 

Settlements.] — See Settlements. 

Wills.] — See Wills ; Executors, Vol. XXIll., 
pp. 134-137, Nos. 1333-1359. 


Part V. — Relief in Cases of Mistake. 


Sec t. 1.— WHEN GRANTED. 

Sub-sect. 1.— Mistake of Law. 
See Part IJ., ante. 


Sub-sect. 2.— Mistake of Fact. 
Sec Part III., ante. 


SuB-sEtJT. 3 . — Mistake in Expression op 
Intention. 

See Pai*t IV., ante. 


SEt.T. 2.— CONDITIONS PRECEDENT TO RELIEF. 

Sub-sect. 1. — General Ritles as to Proof. 

216. What must be proved — Conduct deter- 
mined by mistake.] - (^ARi'MAEL v. i^jwis. No. 140 
poat. 

216. Mistake alTectlng substance of trans- 
action.] In ordcjr to cuitith* a jiai'ty to I’escind a 
contract, it is sullicicnt to show that tlu^re was a 
fraudulent ivprosentation as to any jiart of that 
which induced him to enter into the contraeit. 
But when iheu*e^ has been only an innocent mis- 
represeiiitation, it is not ground for a re^scissiein, 
umess it was sucli as tliat tliere is a comiilete' 
dilTerence in substance between tJie thing ba^gaine^d 
lov & that obtained, so as to cemstitute a failure 
of considmvition. A co., alrejaely carrying the 
into'colomtil moils under contracts with the govt, 
of Now Zealand, issued a prosjiectus that they 
were “ prepared to receive applications for now 
shares m order to enable the co. to perform the 
contract recently entei*ed into with the govt, of 
New ZeiUond, for a monthly mail sejrvice between 
oydne^y. New Zealand, & Panama, in correspond- 
OTCO with the Wost Indian Mail co.’s steinere 
between »)uthaiuplon & Panama.” K., induced 
by Wns_ statement in tlie prospectus, applied for 
& obtained some of the new shares. The con- 
tact alluded to m the prospectus had been made 
by the CO. wth the ajtent of the New Zealand 
govt., bot h parties bomi fide believing l liat he had 
authority to moke it. ; but it turned out that he 


PART V. SECT. 2. SUB-SECT. 1. 

2HI 1. H be pnircd -’Miaiake 

^^tng aubtUattcr of trmwacHon.. 

> man voluntarily pays a sup' 


poBfd debt, knowing that he doee not 
owe It & is not Uablo to pay it, he 
cannot, in the absence of fraud, re- 
cover what he has so paid as a payment 


had no such authority, & the govt, refused to 
mtify the contract : — field : the i)rospectus by 
implication alleged that tliere was a binding 
contract, but being an innocent misrejiresentation 
it did not entitle K. to rescind the contract under 
which he became a shareholder, as it did not 
affect the substancjo of the mattei*, K. having 
got shanks in the very co. for which he had applied, 
& which shares were of considerable value. 

Tlie principle is well illustrated in the civil 
law as stated in the Digest, lib. 18, tit, De Con- 
trahenda Empiionc, leges 9, 10, 11. There — after 
laying down the general rule, that where the parties 
are not at one as to the subject of the contract 
f-licre is no agreement & that this applies where 
the ])artic8 have misapprehended each other as 
1-0 the corpus. . . , llie answer given by the 
great jurists quoted are to the effect that if there 
be misapjirehension as to the substance of the 
thing there is no contract ; but if it be only a 
dilTercmce in some quality or accident, even 
though the luisapprehonsion may have been the 
actuating motive to the purchaser, yet the contract 
rtuuains binding. . . . &, as we aiiprehend. the 
jirinciple of our law is the same as that of the 
civil law ; iV: the dilliculty in every case is t-o deter- 
mine whethi^r the mistake or misapprehension 
is as to the substancje of tlie whole consideration, 
going, as it were, to the root of the matter, or only 
to some jioint, even though a material point, an 
error as to whicJi does not affect the substance 
of the whole consideration (Blackburn, J.). — 
Kennedy v. Panama, etc. Mail Co. (1867), 
L. R. 2 Q. B. 580 ; 8 B. & S. 571 ; 36 L. J. Q. B. 
260 ; 17 L. T. 62 ; 15 W. R. 1039. 

Amwintitmn: — Consd. Angel v. Jay, [1911] 1 K. B. 666. 
Rexd. Corcoran r. Proser (1873), 22 W. K. 222 : Mackay 
r. Dick (1881), 6 App. Cas. 251 ; He AddloBtouo Linoleum 
Cki. (1887), 37 Ch. 1>. 191 ; J’etere i\ Planner (1895), 11 
T. L. U. 109 ; Svddou v. North Kaatern ball Co., 119051 
1 Ch, 326 ; Bristol Tramways, etc.. Carriage Co. v. Fiat 
Moters, I1910J 2 K. B. 831. Mentd. Sharplev v. Louth 
iV East Coast Uy. (1876), 2 Ch. D. 663: Kdgiiigton v. 
Fitsmauricc (1884), 32 W, R. 848 ; Newbigging v. Adam 
ii o *' T Murray, Dickson t\ Murray 

(188<), 57 L. T. 223 ; Lagunas Nitrate Co. v. Lagunas 
Syndicate, [1899] 2 Ch. 3^. 

217 • .] — Pltf. offered to take a lease 

of a farm belonging to deft, at a rent of £500 
per annum specif >ing in his tender the closes 
which he wished to take, with their acreage which 

made under a mistake. — Court v. 
GUfiN.N (1913), 26 VV. L. U. 71 ; 5 
W. W. U. 619; 4 D. L. IL 612; 6 
Sosk. L. K. 140.— GAN. 
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amounted in the whole to 249 acres. Deft.’s 
agent desired to let only 214 acres with this farm 
but he accepted pltf.’s offer without looking at 
the acreage included in it. lie had, in fact, already 
let one of the closes to another person. Another 
tender had been made by a former tenant for the 
same farm as comprising 235 acres deft.’s agent 
admitted in examination that he thought pltf. 
had tendered for the same quantity of land as 
the former tenant. Pltf. commenced an action 
for specific performance against deft., & was 
willing to take a lease of the 214 acres at a pi*o- 
portionately reduced rent : — Held : deft, must 
grant pltf. a lease of 214 acres at a rent reduced 
from £500 in the proportion of 214 to 285. 

What is the effect of that mistake ? ... It 
appears to me that the mistake is not one which 
goes to the corpus with which the contract deals ; 
it is not a mistake as to the essential terms of the 
contract. The Ct. of Ch. always drew a distinc- 
tion between the essential & non-essential terms 
of a contract & allowed the incapacity to perform 
it in non-essential terms to be made the sub- 
ject of comi)ensation (PiiY, J.). — MoKenzik v. 
Hesketh (1877), 7 Ch. 1). 075 ; 47 L. J. Ch. 231 ; 
38 L. T. 171 ; 20 W. K. 189. 

AniKdcUunui : — Consd. v. Marshal I (1S81), lU J. 1*. 

sr» ; lie Aspiaall &. Powell’s Contract (1881)), 5 T. L. It. 

44«. 

218 .] — I*ltf. being entitled to a 

sum of £2,910 stock in reversion expectant on the 
death of an old lady aged eighty- two, obtained a 
loan of £1,050 upon mtge. The mtge. deed con- 
tained a power of sale upon three months’ notice, 
or on intei'est being one month in ari'ear. The 
interest being in arrear, the stock was sold under 
the power for £1,950 as subject to succession duty 
at 3 per cent. The tenant for life was then in 
a precarious state of health, & died within three 
months. It was afteiwards found tliat only £7 
was payable for succession duty. None of the 
I)urchase-money was paid extrept the dciposit, the 
remainder being left on a mtge. of the stock. 
There was evidence that, having regard to the 
age & health of the tenant for life, from £100 to 
£200 might have been obtained for tlie reversion; 
— Held : the sale could not be set aside, either on 
the ground of undervalue, as there was no fraud ; 
nor the leaving of the purchase-money on mtge. ; 
nor the mistake as to the succession duty, that 
being merely a matter for compensation. — 
llEiTYES V, Maynard (1883), 49 L. T. 389 ; 31 
W. K. 4(51, C. A. 

AmiotalUm : — Mentd. liclteu v. Hus.s, llatclilTc & (iretton. 

111122] 2 Ch, 449. 

219. .1 — Stewart v, Kennedy 

(No. 2), No. 33, ante, 

220. .] — By certain heads of agi*ee- 

ment it was agreed that 3(5 acres of land, to be 
measured, as the boundary on one side was un- 
marked, should be sold for £3,000, the purchase- 
money to bear interest at 4 jjer cent, from a fixed 
day until completion. A proviso was also in- 
serted “ subject to approval of conditions & form 
of agreement by purchaser’s solr. The vendors, 
by a mistake on their part, required the purchaser , 
to take 42 acres at £100 per acre. The purchaser i 


refused, & braught an action for specific perform- 
ance of the contract for the sale of 36 acres, which 
contract the vendors repudiated : — Held: (1) the 
mistake did not go to the root of the contract ; 
(2) the proviso was not a condition precedent to 
a complete contract. — North v, Pbrcival, [1898] 
2 Ch. 128 ; 67 L. J. Ch. 321 ; 78 L. T. 615 ; 46 
W. B. 552 ; 42 Sol. Jo. 431. 

Annotaiuma : — Aa to (1) Consd. Bennett v. Stone, 11902] 
1 Ch. 226 ; Re Bayley-Wortliington Sc Coiien’s Contract, 
[1909] 1 Ch. 648. As to (2) Dbtd. Santa F6 Laud Co. v. 
ForcBtal Land, Timber & liailways Co. (1910). 26 T. L. R. 
534 ; Von Hatzfeldt-Wildonhursf r. Alexander, [1912] 1 
Ch. 284 : Rossdale v. Denny, [1921] 1 ("h. 57. Reid. 
Cliilllngworth v. Ewche (1923), 92 L. .T. Ch. 461. 

In case of mistake of law.] — See Pait II., 

Sect. 2, sub-sect. 1 , ante. 


Sub-sect. 2. — Restoration op I*arties to 
Original Position. 

221. General rule — Possibility of restoration 
necessary.] — By agreement in writing, deft, agreed 
to sell, & pltf. to purchase, a piece of land, & to 
pay part of the purchase-money down, & the 
remainder on a future day ; At it was agreed that 
pltf. should have immediait^ possession, At that 
deft, should furnish ])Itf. with a full At sufTficient 
abstract of title to the land, At, upon payment 
of the balance of the purcliasc^-money, a convey- 
ance of the fee simple should be made ; that all 
objections to, At requisitions in support of, tins 
title, not delivered in writing in a month after the 
delivery of the abstract, should bo deemed to bo 
waived. Pltf. paid the deposit, At took posses- 
sion of the land. Deft., in duo time, delivered an 
abstract, containing a statement of all the deeds, 
etc., in his custody, power, or knowledge, but 
tracing the title for a period loss than sixty years, 
At showing it to be in a trustee. No oDjection 
was made within the month. Afterwards the 
trustee died intestate ; At it not aiipearing in 
whom the legal estate vested, pltf. gave notice 
that he rescinded the contract, At brought an 
action to recover back the deposit, At, in one count 
of the declaration, declared specially on thc!i 
agreement, assigned as a breach the non-delivery 
of a “ full At sufficient abstract ” of deft.’s title 
to the land, which was traversed by a plea. The 
second count was for money had At received ;-|— 
Held: (1) no objection having been made within 
the month, the issue was satisliod by the abstract 
delivered, it having been a full At fair statement 
of all the muniments which deft, had in his posses- 
sion, power, or knowledge, At a fair statciinent of 
the deduction of his title, though it did not go back 
sixty years. 

(2) Pltf. could not rescind the contract At re- 
cover the deposit under the count for money had 
At received, inasmuch as, having taken possession 
of the land, the parties could not bo placed in 
statu quo. — Blackburn v. Smith (1848), 2 Exch. 
783 ; 18 L. J. Ex. 187 ; 154 E. B. 707. 

Annotationa : — Aa to (1) Re!d. Wauf. v. HtalllbraHH (1873), 
L. R. 8 Exch. 175. Aa to (2) Contd. Abram H.H. Co. v. 
WeHtviUo tililpplm? Co., [1923] A. C. 773. Re!d. HelUmit 
r. Hickuou (18r2), L. R. 7 438. Gciuirally, Mentd. 

Green v. Haadltifirtou (1857), 3 Jur. N. 8. 717. • 


PART V. SECT. 2, SUB-SECT. 2. 

221 i. Oeneral rule — PoaaibilUy of 
rcstoratiofii necesMory .] — Where there In 
a HubBtaiilial iiiintake aa to the sub* 
Htance of the contract between coii- 
tractiugr parties it is necessary for the 
party who relies upon tlie mistake 
Sc who seeks to rescind the contract 
to restxire the other party to the same 
position in which he stood at the time 
the supposed contract was entered into. 


— Picturesque Atlas I'ublisiii.vg 
Co. V . PHlLLirSON (1890), 16 V, L. R. 
675.— AUS. 

221 ii. .] — He wlio would 

disaffirm a contract entered into by 
mistake must do so wititln a reasonable 
time. Sc will nut be allowed to do so 
unless both parties can be re;>lat;ed in 
their oriirinal position. — ^M uhammao 
MOHIOIN V . OTTAVAL UMMACUB (1863), 
1 Mad. 390.— IND. 


221 iii. .] — A mistake oven 

not known has lefiral oousequonooH, 
provided there can bo restoration of 
all parties concerned to Itieir original 
position. -Daopu v. Buana (1904), 
I. L. R. 28 Bom. 420.— IND. 

221 iv. Equity cannot 

relieve against a iiiistaki;, unless com- 
ijcnsatiou can bo made for tiio injury 
sustained by it. — M'Alplvk v. 8wii»*r 
(1810), 1 BallAc B. 285.— IR. 
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Mistakk. 


Sccl, 2, — Conditions precederit to relief: Suh-seciis, 2 
drsji 

222. .] — Walker v, Armstrong, No. 

206, ante, 

228. .) — Rc Saxon Life Assurance 

Society. No. 23, ante, 

224. .J — An award was made in 

1760 by Inelosure Comrs., acting undcjr tlie antlio- 
rity of an Act of Parliament, whereby they appor- 
tioned certain lands & a rentchargcj between tlu; 
rectors of B. & curates of U. PJtf., who was now 
curate of U., complained that this allotment was 
beyond the power of the Comrs., A prayed that 
th(j award might be rectilicid, A a fresh partition 
made : — Held : on the true e.onstru(;tion of the 
Act the ('omrs. had powei- to make the allot- 
ment ; but HemhlCf if they had acted ultra vire^, 
this et. would have had no XK>wcr to rectify the 
award. 

In ordinary cases, where a transaction is undone 
for mistake, the yiaHies ar<? to be r(?st/ored to their 
original rights ; but this could not be done; in the 
present case, as thc^ tithes arci (‘xt-inguishe.d by 
the Act (Turner, L../.). — Bateman v, Boynton 
(1866), 1 (lh. Ap]). .366; ,3.6 ]j. J. Ch. .668; H 
L. T. 371 ; 12 .lur. N. S. .383; 11 W. B. .668, 
L. .1.1. 

Amutiuthm: -Consd. MickUitliwiiK, r. Vince, tit (iS*j:6, 
ij. ^r. hi. 


226. - - ,J - Skilueck v, ilu/roN, No. 

278, post, 

226. - JlAKRlK V, l»Ei*l»EREIX, No. 

J 64 , ante, 

„ 227. ^ • - vl — Beauuhami* (Karl) v. 

Winn, No. .67, ante, 

228. - - " .J — SuoTT V. C 0 UJ.H 0 N, No. 100, 

ante. 

229. - 1/ "“ ^ Contractors brought an 

action against' a railway co. for the rt^scission of a 
contract lor t/he (jonstriud'ion tif a brantdi line*, on 
t'lie ground that the, contract fiad been enter(»d 
into under essential enm*, inducc^d by the innocimt 
misrepresent'ation of tlie engineer of th<‘ co. as 
to the nature of tJie strata tiirough which the 
line had to pass : — Held : as resllluUo in integrum 
had become imjmssible, by reason of tlu* (toiiiiile- 
tion ot thc^ liru* by the (Mmt-ractoi', after full kmm- 
ledge of the facts, the action for res(!ission of the 
contract could not b(^ maintain(‘d.- dlLAsoow A 

l ’• J*”' " * i'V'BRKST. 

jJDJfiJ A. ('. r> 2 (I : «,) h. J. p. (>. ]r,7 21. J,. 

230. Where third party would be prejudiced 
Purchaser for full value,|-M’l„.,„ a pu.rhasn- l,»s 
given a lull value lor an I'stat-e the mistake or 
Ignorance of some of tJic jiarties t-o a convevaiuu*, 
of timir claim under a marriage setthmient, shall 
not turn to tJje prejudice of a fair purcliaser. - 

&7V;- .vap. 

fr>r"]if ' ‘•‘‘■nainJei' to'luiriuisband 

ii. foi wj(.h raniaindcj, <0 f liaj,. oliildivti as 
Umants m .•o.nnian in tail. witl. an nlthnatc 
rcmaindt'r ovi'f in fw. Tli<. \W11 ontaiiU'd a 

lequost of t . Jicr husband, to sell ( he i)iH)i)eiiv 

" t'R' purchaser! & to 
lemvest the purchase-moneys upon tlie trusts 
therein mentioned for O. & her husband & ch^ 
^n. Jhe trustee died in 180(1, intestaU* as to 
^8t estak's. leayinR Ids sister a n-siduary devisee 
& his bmtlierh.-irat.law. In tl.e same veaV B 
the husband of tlie tenant for life, contracted to 
sell the property. & a conveyanc- was exwut^ 
by O. who was supposed to be the devisee of the 
trust estates, to 'the purcha«i7whrwith het 


consent, subsequently paid the purchase-money 
to B. A it was never reinvested according to the 
trusts of the will. B. died in 1837, C. in 1845. 
None of the children became aware iuntil 1848 
that the trustee had died intestate, A that G. 
had no authority to sell the property. In 1848 
a decree was made in a suit instituted shortly 
after the death of B. by one of the cestuis que 
trust against his representatives for the settlement 
of the claims of the cestuis que trust under testator’s 
will against B.’s estate in respect of the purchase- 
money of testator’s estates received by him, 
declaring that an estate purchased by B. with part 
of the purchase-money must be considered as 
subject to the trusts of testator’s will, A that the 
cestuis que trust wove entitled to claim against 
B.’s estate as creditors for any deficiency. In a 
suit instituted by mtgees. of C.’s life interest 
against the extrix. of (1., G.’s estate was held 
liable to make good the purchase-moneys received 
by her permission by B. Her estate is sufficient 
to answer the claim. In 18.61 the cestuis que 
trust under testator’s will filed their bill against 
tlic purchase^', disputing the validity of the sale, 
A seeking to r(\strain liim from setting up an out- 
standing ttiim in any a(?tion of ejectment brought 
against him. The i)urcfiaser filed a cross bill for 
an injunction to restrain the cestuis que trust from 
taking any proceedings at law : — Held : the sale 
having been made under mistake by a j)arty not 
authoris(;d, bond fide, A for the full value, A t'he 
cestuis que trust having a remedy against the 
estate of 0., the supposed trustee, which is solvent, 
A against the estates of B. who had received the 
l)urchase-money this ct. would not, after such 
a lapse of time A the dealings of the cestuis quo 
trust with their shares of the pureiiase-montiy, 
interfere} to set aside the sale, but would grant a 
perj)etual injunction against' any action at law to 
rocov(T the debts ; if (1. had liad the legal estate 
vested in her, th(‘ (;t. would not have set aside the 
sale on account of the character of it, or the 
circumstances attending being made bond fide A 
for full value. — Hope v. Liddell, Ljddell v. 
Norton (IS.6.6), 2J Bcav. 18.3; 26 J.. .7. (3i. 60; 
26 L. T. O. S. 306 ; 2 Jur. N. 8. 106 ; d W. Ji. 11.6 ; 
.62 K. Jl. 826. 


An/notutiom : — Consd. Nnwtib Sidlieo Niiziir Ally Klmn v. 
Rajah OiooiUiyaram Khan (18(5(5), 10 Moo. Ind. App. 
.'>40. Reid. lie Bellamy A Metropolitan Boaitl of Work.s 
(188;i), 24 Ch. D. ;187. Mentd. lie BoIIIb’h Trusty (1877), 
h CIi. JJ. 504. 

232. Incumbrancer.] — (1) On the settle- 

ment C)f a ward, no clause against anticipation 
was attatdied to lier separate lif(} estate. She 
incumbered her intcr(*st ; — Held : tlu? sidtlenu^nt 
could not be rectified to the prejudice of her 
incumbrancers. 

(2) As to the binding effect upon a ward of ct. 
A lier husband of an order, made after she came 
of age, to settle her real estate. 

This lady, having treated herself as possessing 
that estate expressed in the settlement of 1841, 
A having dealt with tlie co. upon that footing, 
cannot now I'epudiate that transact ion, A say that 
the acts which she did in that charac^ter are not 
valid A binding upon her (Homilly, M.H.). — 
Blackie V. Olark, Cock v, (’lark (1852), 15 
Beav. 565 ; 51 E. R. 666 ; sub nom, Blaikie v, 
Clark, Cock v. Ci^rk, 22 L. J. Ch. 377. 

Antminiion : — As to (2) Consd. Field v. Moore, Field v. Brown 
(1855). 7 I)e CL M. A (L (5»1. 


233. Where restoration dimcult - Relief may be 
granted.] - - Beaiutiamp (Earl) v, Winn, No. 57, 
ante. 

234. Where restoration impossible.]~-No doubt 
the general rule is that a buyer cannot I'escind a 



Part V. — ^Relief in Cases of Mistake. 


121 


contract of sale to get back the purchase-money 
unless he can restore the subject matter. ... It 
certainly seems to me that, in a case of rescission 
for a breach of the condition that the seller had a 
right to sell the goods, it cannot be that the buyer 
is deprived of his right to get back the purchase- 
money because he cannot restore the goods, which, 
fi*om the nature of the transaction, are not the 
goods of the seller at all, &; wliich the seller, 
therefore, has no right to under any circum- 
stances (ScRUTTON, L.J.). — Rowland v, Divall, 
[1923] 2 K. B. 500 ; 92 L. J. K. B. 1041 ; 129 
L. T. 757 ; (57 8ol. Jo. 703, C. A. 

See, also. Part VI., Sect. 2, sub-sect. 9, A., 
post: Misrepresentation & F’raud, iip. (57, (5S, 
72, 7(5, 77, ante. 


Sub-sect. 3. — Effect op Means op 
Knowledge. 

235. General rule— Right to relief not affected.] 

— A negotiable security given by a ])arty in satis- 
faction of a liability from which he was discharged 
in law, in ignorance of the facts whicfi constituted 
such discharge, cannot be enforced against liim, 
though he may have had the means of knowing 
those facts. 

Tlierefore, where a bill of cxchangi? indorsed 
by A. for the accommodation of the drawer, was 
afterwards altered in a material point, with the 
consent of the drawer, & when th() bill was at 
maturity, B., the then holder, made a demand 
upon A., who, ignorant of the alteration, though 
he had ample means of knowing it, gave B. a 
promissory note for the amount of the bill, 
expenses : — Held : it was a good defence to the 
action on the note by B., that at the time A. 
gave it, he was not, in fact, aware of the alteration 
in the bill. 

We can in fact regard the poss(Jssif)n of the 
means of knowledge only as affording a strong 
observation to the jury to induce them to believe 
that the party had actual knowledge of tht* cir- 
cumstances ; but theni is no conclusive* ruh; of 
law that, because a pai'ty has the means of know- 
ledge, lie has the knowledge its<*lf (Tindal, C.J.). 
— Bell v. CIardiner (1812), 4 Man. (J. 11 ; 
1 Dowl. N. 8. ()83 ; 4 8cott, N. R. (521 ; 11 L. J. 
C. P. 195 ; 134 E. K. 5. 

Auiujtaiioiiri : — Consd. TowiihcikI Cmwciy (IS(iO), S H. 

N. S. 477 ; Cook v. Wrifrlit ( 1 B. A' S. Apprvd. 

Brownlie r. (Jampboll (18S0), r» App. Chh. 92r>. Consd. 

Holt V. Markham (1922), 12S L. T. 719. Refd. HwtfK r. 

Scott (1S49), 7 C. B. 63 ; l^oolcy v. Brown (1862), 8 Jiir. 

N. S. 938. 

236. .] — Mistake of fact is not the 

less a ground for relief because the jierson who 
has made the mistake had the means of knowledge. 

The lessee of 3 acres of land agreed in .Tan. 
1874, to let 1 acre to pltf. for the whole of the 
residue of his term, & he agreed also to sell to 
pltf. his interest in the whole 3 acres at any time 
within five years from the date of the agreement. 
The lease contained a covenant by the lessee not 
to assi^ the property, or to part with the posses- 
sion of it, or any part of it, without the written 
consent of the lessor. Pltf. was not, in fact, 

PART V. SECT. 2. SUB-SECT. 3. 

237 i. Means of knmoledge distin- 
ftuished from k7iowledge.}~Held : the 
Registry Act does not preclude in- 
quiry as to whether there was know- 
ledge in fact of a lien ; & the ct. was 
not compelled as a conclusion of law 
to say that deft, had notice of ivhat 


aware of this covenant. lie was let into posses- 
sion of the 1 acre, & he laid out money upon it, 
& also upon adjoining property of his own, with 
the view of occupying the 2 together. The lessor 
was awai'e of this expenditure. In Oct. 1877, 
the lessee, without pltf.’s knowledge surrendered 
the lease to the lessor, in exchange for a new lease 
for a longer term of the 3 acres, together with other 
property. The new lease contained a similar 
covenant by the lessee not to assign, etc., without 
licence. In Nov. 1877, pltf. gave the lessee 
notice of his desire to exorcise his option to pur- 
cliase his interest under the original lease in the 
3 acres. The lessee declined to perform his 
agreement, on the ground that the lessor refused 
to give his licence to an assignment. Pltf. brought 
the action against the lessee & the lessor, claim- 
ing specific iierformance of the agreement by the 
lessee, & to compel the lessor to give his licence, 
on the ground (infer alia) that he had acquiesced 
in pltf.’s expenditure, knowing that he was acting 
in tlie mistaken belief that the lessee was able to 
assign the property to him. It appeared that the 
lessor was not, when pltf.’s expenditure was in- 
curred, aware of th(^ existem^} of the lessee’s 
covenant not to assign without licence i—^Held : 
inasmuch as the lessor was ignorant of his own 
rights, there was nothing to show that lie knew 
that pltf. had been acting in ignoranc.e of his legal 
rights, the l(?ssor could not be compelled to give 
his licence to assign to pltf. — Willmott v. Barber 
(1880), 15 Ch. D. 9(5 ; 49 L. J. Oh. 792 ; 43 U T. 
95 : 28 W. R. 911. 

AnnoUdions : -AM. Civil Service Musiiuil luHtninienl 
Ahsocu. V. Wliiteuian (1899), 68 jj. J. (?h. 18 1. Refd. 
ItUHHoll V. Watts (1883), 25 Ch. D. 5.59 ; He Gertou, Dowse 
r. Gorton (1889), 60 L. T. 305 ; Marriott r. Reid (1000), 
82 L. T. 369 ; ManchcHter Shli> Canal Co. v. Mancliestor 
Racecourse (’o., [1901J 2 (On 37 ; Kinw r. Bird (1009), 
100 L. T. 478 ; Hoare r. Klnjrshury U. C., 119121 2 Ch. 
452 ; Morrell r. Htiidd A Mllllnprtcm, 119i;n 2 Ch. 648 ; 
He (3iai)!in, Milne, Grenfc‘11 & Co. (1015), 31 T. L. R. 270 ; 
.foncH (Holloway) v. Woodhousi^, I1023J 2 K. B. 117. 
Mentd. Ih’eston (.Jorpn. r. Fullwood L. B. (1885), 53 L. T. 
718. 

237. Means of knowledge distinguished from 
knowledge.) — Brownlie v, Campbell, No. 249, 

post. 

238. Effect of negligence ~ Failure to examine 
description —Exchange of lands.] — (5 & 7 Will. 4, 
c. 115, extended by 3 & 4 Viet. c. 31, authorises 
exclianges of lands on conditions therein pri^- 
s(!ribed. One of t h(^s(^ is the written consent of 
the owners of tlie lands intended to be exchanged. 
’I’he landowruns of a parish detiM'minod to carry 
this Act into execution, (fc appointed a <;omr. 
for that puryiose. B., ones cd the landowners, 
authorised his agent to att<jnd for him at the 
meetings held for th(i jiurpose of carrying the Act 
into (ixecution, but desired him not to exchange 
a particular wood except for woodland. N.’s 
lands were to be exchanged against those of B., 
& tills restriction was communicated to N.’s 
agent, who, being asked to exchange another 
wood against the wood in question, said that his 
principal had no power to do so. This answer 
was communicated to B., who took no further 
notice of the matter. The restriction on the 
authority of B.’s agent did not appear to have 
been brought to the knowledge of the comr. 
The comr. prepared & B. signed a written consent 

luiitual itilHtake oallinfir for (ho refor- 
mation of the iiiHtruruent, the tiegrliKence 
of pltf. in not examining hln deed to 
Hai;lHfy hiniHelf that It oorrecl ly doHcrlhed 
the property ho intended to purchuHe, 
& hl8 failure to discover the error 
relied on until about four years after 
the oon'*iusion of the transaction, pre- 
sent s<-rlous obstacles in the way of 


he was doing, & so could not . 
mistake. — A bku. v. Muruiso.n (1890), 
10 O. R. 069.-~CAN. 

k. Kffed of nr.gli(fe7ire — Failure, to 
examine dcscripliun.\ — lii an action 
claiming rectiheatiou of a deed on the 
ground among others of mutual mis- 
take , even assuming the existence of 
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Mistake. 


Sed. 2 . — Condiliona prcecderd to relief: Sub-acd. 3. 

Sect. 3 ; Sidy-sect. 1 , A.] 

to & the'^'^nr^ ttirwooci 

sr.SE^%.. ii; - 

referred t°. “ f^pcctton waJ not tlie 

SsfLuSSShit b.,., A'* ? 

oi%hr*re°£^' oAlS’“Cr^nt°with the comre-’ 
mapV would h!vo shown B. that the in quts 

for it. Possession of tlie “^ehanged lands, i 
this wood, although the award of th J:"™ - hai 
not been formally executed, ^as hhvciul^ ly 
H ’« acent to N., who immediately began 
exercise acts of ownership over it. J. ; "^ne & 
afteiwords, discovered .what luwl h ‘ 
brought iqectment against N. J'* th ^ wood. ^ 
liis bill in C^hanc^ca-y to restrain Ji. ironi pu» 

ceeding ^h the acti^^^^ A to co.niK'l him to pe..- 

feet the excJianj^e ; ^ f^illlelrine that 

Ihe comr from executing th(‘ awaid, alleging that 

he c mHent giv.m to hi... ha<l b. en sigried m m.s- 
teL- - ;/cW: N. WHS entitled to an injunction 
M l raved by his bill, A B. had no equity on wh.ch 
to Kor tL interfm-nc. of the in h.s favour 

— Bkaitfort (J)ukk) Nkelo 
Fin. 24 S ; H F. B. ; f^uh iwm. Be A vvowv 
niuKFi iJ. Taylou* Same v, Nekliij 1) Jur. blth 
H. \j, ; (t ffih H. nom, Nkei^d v. 

(I)UlCTfl), liEAUFOUT (DUKK) U. TAYLOU (IHll), o 

Jur. 1123, L. C. . y. P 1 

Jvimtntions : -Coned. >Vo(k 1 /’• 

:h$; Harniw r. IwwicH. limi I Jh V r 

‘k- 'IV Hirve.ro S.54). 

fi lu '& ( ’ 2«f) ; ‘wheat loy v. JtaHtow UH.'ift), 7 

1)0 (1. M. It'(l7li«i ; <’.:iu... r. (via.ier (!».'.«). SI, «*;!>, X- 

.'■, 40 ' 'I'owlo r. Nidloiiid (l..a.'iUa.i Ahhco. See. (IHjil), 
‘10 Jj J ('ll. 1)00 ; MoHHaKerh'H luiiierlalcK r. Haims (ISO.)). 
11 W ’ll :iii; I<<‘ SceUish Ui«Ivei\sal J-Hnanco Hatik, 
ShiiCH‘(’aHc; (IHOr/hFi h. T. ‘ino; Slianllow r. CoUerill 

(issi), .')0 h. J. Ell. 01 :i. 

239 , Building contract. 1 — A builde r 

made a ten(ieJ% undertaking to sign a contract 
to execute for a (UM-t ain sum c(^rtain works (itjscribeci 
in some rough Bk<‘t/cdi<*s iV- verbal exjilanations of 
an architiect. Tlu^ archite.ct subsequently sent 
by special messenger t-o tlie builder a contract to 
perform for tlui sum named the works delineated 
& described in (‘crtain plans ^ spcicilications thereto 
annexed. These dilTered materially from the 
works d(*Hcrib('d in the rough sketches tt verbal 
explanations on which tlu^ builder had made his 
tender. The buildt'r, howeviu* signed the contract, 
without, any (•xaniination, k completed the works 
according to thc» jdans annexed to it. He tlien 
filed a bill, claiming to have an acoount taken of 
the works executed by him on the basis on which 
he had made his tender : -Hehl : as the mistake 
under which he signt‘d the contract was due to 
his own nt'gligimce A:. h(* had not taken proceedings 
for rectifying the (contract as soon as In* discovered 
it, he was not (‘iititled tK> any reli(*f in this i-espect. 


—KIMBBBLEY V. ^ICK (1871). U B. « ^Eq. 1 , 

ivnaiua ^Sonth Paclflo 10 Ch? Ap^ 

Pici- Co* (1886), .'>4 h. T. 264. mistake 1 — 

1 Recovery of money paid under mlstaKe.j 

See Guarantee, Vol. XJkvi., p. 

,.wwii;?r&?'vrsk.“ 

‘’■ 240 V Mlstakrof party’s ‘«sal adviser — Mtetoke 
in ^dlng.J -SPENCKR V. Habbison & Mathews 

i^rMCli "oi "covenant In lease 1-^.c Lahh- 
1 . 0 B,. & Tenant, Vol. XXXI., p. 401, Nos. 6388, 

Sale of land by order of court.] --See Sale 

O P Ban ^^ Instrument.]— See Nos. 208- 

■^^siirwistake of party’s “vY.ansIiSOi’)* 

business.]— Be Evans, IIabklden v. Evans (1804), 

Sale of land.] — Sec Sai^ ov Land. 
Recovery of money paid.]— aScc 1 art VI., &oc . , 
sub-sect. 0, posL 


Hooking (Minltu-ble I’clioi, — H aut r. 
HouTiniKit (1617), .'iO N. S. 11. 211 ; 
56 D. L. H. irjO.— -CAN. 

yaiUirv to mtrch for cJiaiws 

— Mitrtunf/r.l — Hhown r, Mi^IiKAN 
(1889), is O. 11. f»3a. — CAN. 

.] — Tho c’t. will iu>t gmiit 

relief on the gruuud of iniHiuko whrix) 
there has boon a wilful uogioct to Hoe 


Sect. 3.— different KINDS OF RELIEF. 

Sub-sect. 1. — Hescission. 

A. Jn OcMcraL 

242. Jurisdiction No‘® “w, 

plain.]— Beauchamp (Farl) v* Winn, rJ • 

“”243. Mistake through 

poll.]— Hood op Avalon (Lady) v. Maclinno , 

”° 2 M. wtn rescission obtalnable-Not on ^ound 
ol formal mistake.]— Bingh^ v. Bingham (174 ), 

1 Vcs. Son. 126 ; 27 E. B. „ (igr, 7 ) i,. Ii. 2 

AtvnoMwns Apprrd. trooper ii. J hthbH lSnL i 

H. L. 14!). Consd. Clifford ^ - 

Apprvd. Hutldorsllold j 
•271 Refd. aiflon r. 

Stowart r. Stewart (lo.iU;, 

r. WilliB (1865), 

k"1lSl.SM!)Ool'’82 ii: T: #75 TDobo.ii.am E 

though a .foi-mal ni^tako 

in a d'eed may be rectified ny articles, 
purports to be an execution, essentjal addons 
^nkot be made to a conveyance Sin** 

of which it does not purport to yfl^^t.— 

nor can the transaction be J .jq p; r,. 

Mosely r. Virgin (1706), 3 Ves. 184 ; .10 E. it. 

Mentd. L 

JMcc, 200 ; Uo Mattoa r. Gibsou {18oJ). 4 vx 

276. — 

PART V. SECT. 3, SUB-SECT. 1.— A- 

. 242 . *• 


io^Tci&ord (-mri) 2 Cl) 11. 7^ 
d Banking Co. ”• vr ■ 

(i e”?! "Fta ^9l/ : tiochrane 

Uv?i“,^rW Wifi >5 : Ty™ll, Tyrcll 

'k®r_(lS8.1), 1 1 y. n. . iw.Unnhaiu v. Saw - 


what. lay plain to t.lio vision . — lie 
Frost Huothkhs, 1 1925 J 2 1). L. H. 
830 : 11925] 2 W. W, II. 459 .— CAN. 

n. ,1 — Houq h. Campbell 

(isdi), 2 Ahteph. (Cl. o£ Sesa.) 848. — 
SCOT. 

o. .] — Yuuno V. Clydesdale 

Ba.nk (1889), 17 R. (Ct.. of Seas.) 231 ; 
27 Sc. L. R. 135.-H5COT. 


wlaiw.]— Where the govt, had 
^^prfitSl & patented ae a glelK) 
2 fot vvSSr hod been previouely oc- 
Snidod & Improjed. & 'U^,S,|"'*5S“ th2 
patent fee had Keen paid by the 
occunior. & not returned to nim oj 

as iteued in error & 

f. Hill (1861), 8 Gr. 632 ,— CAN. 
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Part V,— Relief in Cases op Mistake. 


conveyance.] — ^M'C ulloch line of the last superior, & a decree of forfeiture of 
V, uMaoBY, JNo. 445, post, the mid-superiority, dated 1849, followed by a 

'•] — After the completion of a Crown charter. From 1813 there had been no 


247. 


purchase, made under an order of the ct„ the assertion of a contrary right. Immediately befoi*e 
purchaser discovered the existence of a culvert, the sale the agents for D., the disponee of the last 
not disclosed by the particulars of sale, running superior, wrote to B. & C.’s agents claiming the 
under the land purchased by him, & through right of mid-superiority, but this claim on its 
which third p^ies had a right to the flow of being disputed & not further persevered with, 
water, who claimed to be paid compensation : — B. & C.’s agents did not intimate to A. Two years 
Held : in the absence of fraud he had no claim to later D.’s agents renewed the claim. & ultimately 
compensation, although he might have been raised an action against A., claiming a year’s 
entitled to rescind the contract if he had discovered rent as composition on his entry. A. was found 
the culvert before the completion of the purchase, liable, & the decree of forfeiture was reduced. A. 
— Manson V. Thacker (1878), 7 Ch. D. 620 ; 47 thereupon raised this action against B. &, C, for 
L. J. Ch. 312 ; 42 J. P. 485 ; stib nom. Manson repetition of the sum paid, tlie expenses of the 
V, Thacker, Ex p, Croshaw, 38 L. T. 209 ; svh litigation, & a sum equal to one & a half times 
nom, Manson v, Thacker, Thacker v, Manson, the casualty of composition, on the ground of 
26 W. R. 604. .... . 

JntMtcUions Refd. Besley r. BoHloy (187«), 9 Ch. D. 103; 

^len V. Bichar^oii (1879), 13 Ch. I). 524 ; lie Turner 
()879), 13 (jh. B. 130 ; Brett v. Clowser (1880), 

5 C, p. D. 376 ; Joliffe v. Baker (1883). 11 Q. B. D. 255 ; 

Palmer v. Johnsou (1884), 13 Q. B. J). 351 ; Clayton r. 




Leech (1889), 41 Ch. D. 103 
(1879), 4 Ex. 1). 309, 

248. 


nentd. Midglcy v. Coppock 


•1 — The particulai's & condi- 


warrandice, & misrepresentation & concealment 
on the part of B.’s agents: — Held: (1) there 
had been no breacJi of warrandice ; A the I'epre- 
sentation was perfectly true according to the 
knowledge A belief of those who made it, that 
being so, any error therein was covered by the 
express contxuct of the purchaser to take the 
property with the risks of errors in the particulai’S. 

(2) I assume them to be errors imconnected 
with f]*aud in thc^ particular, tt wlu'n tlie convey- 
ance takes place it is not , as far as I know, in either 
country the principle of i^quity that Ji4i(d should 
aftemards be given against that c.onvcyarice. 


tions of a contract of sale represented that the 
vendor held under the original lease of the pi*o- 
perty, whereas in fact he had only an underlease, 
there being a term of two days outstanding. One 

of the conditions of sale provided that “the „ , 

description of the property in the particulars is unless there be a case of L'aud, or a case of mis- 
believed to be correct, but if any error shall be representation amounting to fraud, by which the 
found therein, same shall not annul the sale, nor 
shall any compensation be allowed tlie vendor 
or purchaser in respect thereof “ : — Held: this 
condition applied to a misdescription of the 
physical i)roperty, but not to a mistake in the 
descrij)tion of the vendor’s title to the property ; 
there had been a material misdescription ; the 
pm’chaser was entitled to have it declared that a 
good title had not been shown. Qu, : whether 
the purchaser was entitled to an order for rescis- 
sion. — Uc Beyfus & Masters’s Contract (1888), 

39 Ch. D. no ; 59 L. T. 740 ; 53 J. P. 293 ; 37 
W. R. 261 ; 4 T. L. R. 590, C. A. 

Amiotatwiis :■■■- Refd. JJebcrihani v. Sa\vbridg:e, 11901 J 2 C'ii. 

98 ; Loo V. UayHcm, (1917] 1 (Jh. 613. 

249, Unless on ground of fraud. 


Articles of rouj) of certain lands expressly stipu- 
lated that the j)urchaser w^as to take the property 
with all risks of error in the j^^'i’riculars. A. 
agrees by missives attached to the articles of 
roup to buy the estate, & conveyance was ex(*- 
cuted containing a clause of warrandic<; in the 
usual general terms. Neither the disposition nor 
the articles of roup contained any information 
as to the tenure of the lands. The particulars of 
sale contained this statement : “ The lands hold 
of the Crown,” & in answer to an inquiry made 
before the sale on behalf of A. as to the nature of 
the holding, the sellers* agents referred A. to the 
note of particulars, adding : “ The proprietors,” 
B. & C., “ are not entered with the Crown, but 
you are aware the Crown never asks for an entry.” 
The foundation for the belief that the lands were i 
held direct of the Crown rested on a decree of 


purchaser may have been deceivi^d (Lord 
Sblborne, C.). 

(3) It is pretty clear law that the mere means 
of knowledge is not tlu^ sajuc* thing as knowledge 

(Lord Blacicburn). Brownlie v. Campbell 

(1880), 5 App. Cas. 925, 11. L. 

AnnutaHonH : — Jh ia (1) Consd. Barrow v. iKaaes, (1891] 1 
0. Ji. 417; OclKMiiuini r. SawbrlilMTO, |19(l|J 2 C.’b. 98. 
Refd. MalliiaH v. YcHk (1882). 46 J.. T. 497 ; NttHli v. 
WoodcrHoii (1884), 52 L. T. 49; Dorry v. ]*ook (1889), 
14 App. CttH. 337 ; Low r. Bouvorio, |189J1 3 (Jh. 82; 
Hood of Avalon r. Macklnnon, [19991 1 C4i. 476 ; Noctoii 
V. AHhbnrtou, [19141 A. O. 932. Ah in (2) Apld. Hopor «. 
Arnold (1887), 37 (Hi. J). 96. Consd. Soddou v. North 
EaHUa’n Halt Co., I1995J 1 (Hi. 326. Refd. LugunaH 
Nltrato C’o. v. JjaK-iinaH Syndkalii, 11899) 2 Ch. 392 ; 
May V. Platt, I1900J 1 Ch. 616 : Antfol r. .)ay (1910), 80 
L. J. K. B. 458. Ah to (3) Refd. Dorry r. J»ook (1880), 
14 Ajip. CiiH. 337. Ocnernllv, Refd. lie. Motnipolltan 
Coal ConHurnorH* Ahhocii., Karborv’H Chho (1892), 66 L. T. 
790 ; Whlttlnjctcm v. Hoalo-Hayrio (1900), 82 L. T. 49; 
Holt V. Markham (1922), 92 L. ,1. K. B. 406. Mentd. 
Hmltli V. (/Hmdwlck (1882), 20 (Hi. J). 27 ; (JavondlHh- 
Bontluck V. Fonn (1887), 57 L. T. 773 ; ThiHdon v, Tindall 
(1891), D) W. Jl. 141 ; J^uirwm v. Dublin Corpn., |1907J 
A. (\ 351 ; .Inol r. l^aw Union (Town Iuhco., [1908] 2 
K. B. 863; Cantioro Moocanloo BrindiHlno v. JauHon, 
11912J 3 K. H. 452 ; Heilbut, SyinouH v. Buokloton, 110131 
A. C. 30 ; Yorko v, Yorksliiro Iuhco., [1U18J 1 K. B. 662. 

260. Unless on ground of unfair 

dealing.] — May v. Plait, No. 85, ante, 

Unless mutual mistake.] — See 

Sect. 3, sub-sect. 1, B., post. 

.] — See, also, Part III., Sect. 2, ante ; 

Sale op Land. 

Not when restoration to original position 

Impossible.] — See Part V., Sect. 2, sub-sect. 2, 
ante. 

Power to revoke distress warrant.] — Sec Dis- 


tinsel, dated 1813, directed against the heir of tbesh, VoL XVIII., p. 450, No. 1862. 


2461 . When reacistdan obtaitwble — 
Not after cont^eyance.h-^vsuAH v. 
Meek (1881), 32 C. P. 195.— CAN. 

249 i. UnUsa on ground of 

fraud .\ — The ct. found that a iiiiBlake 
had been made by pltf. in insortlng 
a clause in a lease, that deft, knew it** 
insertion was a mistake, & that his 
action in requiring pltf. to pay taxes. 


etc., was equlvalont to fraud, & gave 
judgment for rescission with the 
option to deft, to accept rcctlflcation. 
— Boltrgkow V. .Smith (1921), 48 

N. B. H. 212 ; 58 D. L. U. 515.— CAN. 

p. Parliea not ad idem .] — 

Superior Loan & Savings Clo. v. 
Lucas (1ST9), 15 A. R. 748; 44 


U. C. n. 106.— CAN. 

q. .] — Whore land has 

been convoyed by a description which 
docM not apply to what either party 
intended, but it is not eHtablished that 
tlie iiartloH wore ever ad idem, the 
remedy is resciHsiou Sc not rectiflcatiori. 
— Watoon V. CULLBN (1886), 5 N. Z. 
L. tt. 17 (8. C.).— N.Z. 
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Mistake. 


Sect. 3 , — Different kinds of relief: Sub-secL 1, 1?. 

C. (g) 

B. Mutiml Mistake* 

251. Whether ground for rescission — General 
rule.] — Carpmael v, Powis, No. 440, post. 

252. .] — ClIABLESWORTH V. JEN- 

NINGS, No. 144, ante* 

263. .] — Cooper v. Phibbs, No. 27, 

ante* 

254. Though after conveyance.]- 

Deft, contracted t/o buy from pltf. freeholds 
lefiseholds under the condition that he should 
pisuine that E. M., who died in 1871, was seised 
in fee of the freeholds, At should not “ require the 
production of or investigate or make any objection 
in respect of the prior title ” thereto. He accepted 
the title, Ac before completion contracted to sell 
the lands, with a farm of his own adjoining the 
freeholds, to a sub-pui‘chaser, who discovered, 
from an inclosurc awaivl prior in date, to 1841, 
as to the elTe.ct of which both pltf. Ac deft, had 
been under a misappndHmsion, that the freeholds 
had never belonged to E. M., but at the date of 
the contract bclong(‘d to deft, hirnsedf in fcc‘, 
subject to a leasehold in<(?rest in pltf. Deft, then 
refused to compl(‘te. A:, jiltf. filed her bill for 
spcciiic perfoi7nan(;(‘, st-ating that sh(* too had 
cfiscoveriHl that j)art of the lands she had con- 
tracted to sell as hjascholds belonged to her in ft‘e 
simple, Ac offering mutual waiv(*r (jr compensation : 
— Held : d<jft. was not precludiui by tlu^ condition 
or the acceptance of title fj'om taking the objeu;- 
tion, Ac the ct, could not agree specific perform- 
ance ; but although there was no fraud, yet, 
thert^ being a common mistake, deft, was entitled 
to an in(|uiry as to th(^ title to th<^ freeholds at 
the dat-e of tin* c.onti’act. Seinhle : (!t. will, even 
in the case of a completed c.ontract, give relief 
against a common mistake without fraud. 

Not hing can be clearer than this, that Lord 
(/RANW'ORTJ i [in Bb\(jham v. Bm(jham<, No. 244, 
aa/Y'l r(H!ogni8<Hl the jirinciple tliat the ct. would, 
oven in the. case of a completed contract, give relief 
against a, common mistake in thc^ same way as 
it would against fraud (Hajj., V*-C.). — Jonkh v* 
(^i.iffoim) (187(1), ;i Vh* 1). 771); 45 L. J. Ch. 
801) ; 35 L. T. 1)37 ; 24 W. K. 1)71). 



JOtiTNii, 1 cii. luo : 
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J’rovim-ial Jiuiik of kia^rltuHl 
.S<'ot(. V. Alvaruz (ISD.'i), (n 


, — .j On a sale by the ct. 

of di‘scnlH*d in tlu* particulars as free- 

hold stabling with dwelling rooms over, one of 
the conditions provided that if any error or mis- 
statement should a])pear t-o have been made in 
tlie particidars of sale or conditions it should not 
annul the sale, but compensation, to be* settled 


by the judge in chambers, should be made in 
respect thereof ; the property was conveyed to 
pltf., the purchaser, in Oct. 1897, & the purchase- 
money was paid into ct. & the bulk of it distributed 
among the benedciaries. A year after completion 
it was discovered that some of the dwelling 
rooms over & a cellar underneath a portion of the 
property belonged to third pemons, Ac pltf. 
eventually had to pay £300 to acquire a title 
to these dwelling-rooms. In Feb. 1900, the 
present action was commenced against the vendor 
trustee & the beneficiaries, claiming compensation 
for the errors & misstatements in the particulars 
Ac conditions of .sale, or, in the alternative, to set 
aside the sale on the ground of common mistake, 
At obtain repayment of the purchase-money : — 
Held : pltf. was not entitled to compensation 
under the above condition of sale, which did 
not, & was not intended to apply to the case of 
a defect of title, but only to error or misstatement 
in the subject-matter of the sale ; even assuming 
thc^re had been a common mistake, Ac assuming 
tha.t there need not bt; a total failure of considera- 
tion to justify rescission after conveyance, the 
error made in the present case was not sufficient 
1.0 justify rescission, Ac plaintiff’s action therefore 
failed Ac must be dismissed. 

This [resf mission on the ground of mutual 
mistake] is relief whicli may undoubtedly be 
granted in a proper case even after conveyance 
although there has been nothing in tlie nature of 
fraud (Byrne, J.). — DebenHxVm v * Sawbbidge, 
11901] 2 Ch. 98 ; 70 L. J. Ch. 525 ; 84 L. T. 519 ; 
49 W. R. 502 ; 17 T. L. R. 441 ; 45 Sol. Jo. 400. 

256. Not mistake in compromise — Parties 

on equal terms.] — Gab Iagiit & Coke Co. v . 
Metropolitan Ry. Co., No. 172, ante. 

— Mistake of law.] — See Part II., ante, 

Mistake of fact.] — See Part III., ante. 

C. Unilateral Mistake, 

(a) In General, 

257. Whether ground for rescission — General 
rule.] — A misstatement, in the particulars of sale, 
of the length of the term for which a tenant of 
the vendor liolds a portion of the proj^erty, is 
not, in the absence of any evidence as to whether 
such misstatement is to the advantagti of the 
purcdiaser or not, such a misrepresentation as 
will enable him to resist specific performance. 
Seven oottagi^s, let to weekly tenants, were X)ut 
up for sale, Ac described as “ producing £73 148. 
a y(*ar.” When the particulars were issued the 
cottages did not produce this rental. Before the 
sale the vendors had entered into a contract to 
do certain repairs, Ac had given notice to the 
tenants that their rents would be raised, Ac before 
tJie day fixed for completion the repairs were done, 
Ac the rents were raised 3d. a week ; so that, on 
the day of completion, the statement in the 
particulars was quite accurate: — Held: (1) this 


PART V. SECT. 3, SUB-SECT. 1.— ] 

V rrwuMsitfu- 

Gewral rii/c.J-Aii exocuiU'd foiitra 
for tlio Halt) of an inturoHl lu land wj 
not. bo roHoindod for niero liinoctv 
uilHropiH)Hoii(.atlon. Hii(, whoro I 
partloH & without frav 
or dooolt. t here has boon a coinnlo 
failuro of ooiwJderutlon a ot. of ot mil 
will roHclnd Ibo contraot iV: ooiuncl tl 
vendor to nd.urn the imroluiHo mono 

2Ul!— CAN.^ ’ 

251 ii. l HolMMVfl 

oyi^r! ■ ' 

251 ill. .] — Whoro a lea 


quantity of lam 
Ithin dotiiuto bouiidarioH, both th( 
UMHor Ac t.ho lesHoo boinar uudor ( 
omanion mistake that mioh quaiitit: 
txi.stH within the bouiidarios, wlillo ii 
fatM, it- is much lews, there is uo valit 
ooii tract, & the parties are ontitloc 
to roHcissiou thereof.— D itroa Prasai 
M iwVnl T- NaRIAN BaOCH 

(IDOU), I. I,. It 37 Calc, 293.— IND. 

Thoitgh after con 

tv yance. ] \\ hori), on a Halo t>f lauds 

there is a mutual mistake, sroiiur no 
ntHWHsarily it) an essential, but to j 
material, substantial. 5c importan 
oiemeut of the contract, the ot. wil 
ordinarily order rescission, even thong] 


the i*.ontrart has been completely exe- 
cuted. if it can do so oii equitable 
terms. — J )k Olkuval r. Jones (1908), 
8 W. L. R. 300 ; 1 Alta. L. R. 286.— 
CAN. 

PART V. SECT. 3, SUB-SECT. 1.— 
C. (a). 

257 i. irheiJicr ground for reacisaion 
— 6h>neral rtUe.] — A mistake on one 
side may bo gn>und for rescinding, but 
not for correcting, a contract. — 
MURT1.MKR r. Shortall (1842), 2 Dr. 
& War. 363 ; 1 Con. & Law. 417.— 
IR. 

257 ii. .] — Essential error 

alone is a good ground for reducing a 
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was not such a misrepresentation as would enable 
a purchaser to resist specific performance. 

(2) Speaking generally, I understand the rule 
to be this : The purchaser may escape from his 
bargain on the ground of mistake, if it was a mis- 
take which the vendors contributed to, that is, 
in other words, if he was misled by any act of the 
vendors ; but if he was not misled by any act of 
the vendors, if the mistake was entirely his own, 
then the ct. ought not to let him oflf his bargain 
on the ground of a mistake made by himself solely, 
unless the case is one of considerable harshness 
hardship (Kay, J.). — Goddard v. Jeffreys (18.S1), 
51L. J. Ch. 57; 45 L. T. 074 ; 30 W. R. 209. 

Armotatiim : — As to (2) Refd. Van Praugli v. Everldge, 

11902J 2 Ch. 266. 

258. In case of hardship.] — Goddard v, 

Jefptieys, No. 257, ante. 

259. Deed poll executed by mistake.] — 

Hood op Avalon (Lady) v. Mackinnon, No. 7, 
ante. 

260. .] — Re Walton’s Settlement, 

Walton v. Pkirson, No. 210, ante. 

Mistake of law.] — See Part JT., ante. 

Mistake of fact.] — See Part HI., ante. 

261. Mistake induced by other party.] - 

Goddard v. Jeffreys, No. 257, ante. 

262. As to construction of words — 

Though no fraud.] — Wilding v. Sanderson, No. 
34, ante. 

263. .] — In 1914 a corre- 

spondence took i^lace between pltf., who was a 
surveyor, & the clerk of the guardians of deft, 
union, with a view to jiltf. a(;ting as valuer for the 
guardians at an arbitration betwec*n them & tlie 
B. union, arising out of the dissolution of tlie A. 
Union, the transfer of its jiroperty & liabiliti(‘S 
to the B. Union, & the inclusion in deft, union 
of 8., a parish hitherto in the A. Union. In the 
opinion of the ct. pltf. throughout the correspond- 
ence believiid intendc^d tliat lie was to be 
remunerated on Hyde’s scale on the basis of the 
value of the whole of the luojxn’ties of the A, 
Union, while the guardians believed & intend ( mI 
that the scale was to be appli<nl only to the 
interest of their union in those yjroperties. The 
contract for emydoyment of pltf. as valuer was 
originally drawn in the senst; undt^rstood At 
intendrul by him ; but the draft was altered to 
the sense undemtood A: intemded by the guardians, 
Ar in that form it was execiited by pltf. At senletl 
with the seal of the guardians : — Hetd : on the 
evidence, pltf.’s mistake had been induced 
innocently by the guardians. At he was (‘iilitled 
to rescission of the agreement on the principh? 
of Wilding v. Sanderson. No. 34, ante . — Fara- 
day V. Tamworth Union (191(1), 80 L. .1. Ch. 430 ; 
81 J. P. 81 ; 15 L. G. K. 258. 

Annotation : — ^Refd. HigginH r. Northampton County 

Borough (1926), 90 J. P. «2. 

264. .] — Mistake may arise in two 

ways. There may be mistake on the part of both 
paities in which case the agreement would liave 
t-o be modified in accordance with what the n^al 
agreement was ; or it may be unilateral At in that 
case deH.. who made the mistake would only be 
entitled to relief if he could show tliat the mistake 
was brought about by some act on the part of 
pltf. See Wilding v. Sanderson, No. 34, ante 


(Stirling, J.). — Jennings v. Jennings, [1898] 
1 Ch. 878 ; 67 L. J. Ch. 190 ; 77 L. T. 780 ; 46 
W. R. 344 ; 14 T. h. R. 198 ; 42 Sol. Jo. 234. 

Annotations : — ^Hentd. Re David & Muttlicws, I1899J 1 Ch. 

378 ; Re Leas Hotel Co., Salter v. Leas Hotel Co., 11992] 

1 (?h. 332. 

See, also, Sub-sect. 2, A. (b). 

(h) Parties in Unequal PosiHon. 

See. generally, Contract, Vol. XTT., pp. 98-112, 
Nos. 0i 1-738 ; Prauditlent At Voidable Con- 
veyances, Vol. XXV., pp. 253-283, Nos. 802- 
1081. 

265. Ignorance of one party — As to legal rights 
— Release by orphan.] — Where a daughter of a 
freeman of London accepts of a legacy of £10,000 
left her by her father, who recommended it to her 
to release her right to her orphanage part, which 
she does release accordingly ; if the orphanage 
part be much more than her legacy, though she 
were told she might elect which she pleased ; 
yet, if she did not know she had a right first to 
inquire into the value of the personal (istaUs Ac 
the quantum of her orphanage part, before slu^ 
made lier election ; this is so material, that it 
may avoid her release. 

If a man devises lands in fee to B. who dies in 
the life of testator, Ac testator’s heir taking it 
that the heir of B. is entitled, for a trifling con- 
sideration (jonveys Ac confirms tlie estate to liim ; 
equity will relieve. — P usey v. Dehbouvrib (1734), 
3 P. Wms. 315 ; 2 Rq. C^as. Abr. 270 ; 24 K. R. 
1081, L. 

Anmitatians : — ^Refd. Salkeld ?*. Voriion, Salkekl r. Salki'ld 

(1758), 1 Eden, 64 ; Clifton r. (toi^kiiiirn (1834), 3 My. & 

K. 76; r. Hoad (IH.'i.O), 26 J.. T. O. S. 12. Mentd. 

Elliot i». Colllor (1 747), 1 Voh. Scjji. IT); Pym r. Looky<*r 

(1841), .5 .lur. 620 ; I’iokford v. Brown, Brown r. Brown 

(1856), 2 K. iC- .1. 420 ; Boyd v. Boyd (1S67), L. Jl. I Eq. 

305 ; PourHo DobiiiHon (1867), 3 t!h. App. 1. 

266. Delivery up of Instrument.] — 

East India Co. v. Donald, No. 2, ante. 

267. Release of claim to property.) — 

(kx^KiNG P. Pratt, No. 1, atde. 

268. - * Whert^ /i person agrees 

to give up his daim to property in favour of 
another, sucii rcmiinciation will not ho. supported 
if, at the time of making it, was ignorant of his 
legal rigiits, Ac of tlxi valia* of the itroperty 
iHUiounced ; esjxn-ially if tlu^ pai'ty with whom 
he <lealt possesstul Ac kept back fi’om him better 
information on tin* subject. 

In Cocking v. Pratt, No. 1, ante, where 8iR 
John Strange had to deal with tho cast? of a 
motlujr contracting with her daugliter* as to lior 
share of tin* fathi‘r’H personal (estate, he held, the 
transiiction t-o b(^ void, tm the ground t/hat the 
mother plainly had bett(?r information than thc^ 
daughter . . . when tln^ evidc'mn* is narrowly 
scrutinised, tin* circumstances of tlui transaction 
relieve the case from all difilculty . . . bringing 
the cii8<r, therefort*, dinictly within the principle 
laid down by Sir .Iohn Strange in Cockinfj v. 
J*ratt, No. 1, ante (Lord Brougham, U.). — 
M‘(’authy V. Deuaix (1831), as repoiied in 2 
Russ. Ac M. 014 ; 9 L. J. O. H. Ch. 180 ; 39 E. R. 
528, L. C. 

.—-Reid. Watklii & Blif^li v. Brent (1830), 1 

Curt. 264 ; Danlell r. .Sinclair (1881), 6 App. Can. 181. 

Mentd. Wamnidcr v. Wammder (1835), 2 Cl. 6c Fin. 488 ; 


^ratuitouH unilateral deed. — ^M'C aio 
V. Glasgow Uxiveksity Court (1904), 
6 F. (Ct. of Seas.) 918 ; 41 Sc. L. K. 
,700 ; 12 S. L. T. 174.— SCOT. 

261 i. Mistake induced by other 

The ct. of equity will not 
rescind or rectify a WTitteii ii«Toement 
on the ground that one of the parties 


mis understood the real meaning 6c 
effect of the contract, unless his mis- 
apprehension has b^n induced by 
the conduct of the other party. — 
Aus'fRALiA Hotel Co., Ltd. v. Moore 
(1899), 20 N. ,S. W. Kg. 156; 16 

N. S. W. W. N. 1.32.— AUS. 

261 ii. .3 — Zorxkr v. Bur- 


OKU (Man.) (1911), 18 W. L. K. 598.— 

CAN. 

PART V. SECT. 3, SUB-SECT. 1.— 
C. (b). 

r. Ignorance of one parly — As io 
material facts.] — Lrich v. Mouuan 
(1917). 40 G. L. U. 233 ; 39 D. L. K. 
259.— CAN. 
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Sect, 3 . — Different kinds of relief : Svib-aecL 1, C. (&), 
J). E, ; eyh-aect. 2, A, (a),] 


Uicard(» v. (larclas (1845), 12 Cl. 

L. T. O. S. 14.5 ; 


& Kill. ;ifi8 ; (leilH r 
(loilH (18.52), 20 L. 1'. O. S. 14.5 ; Hhaw v. Oouirl (1868); 
L. R. 3 H. L. .55 ; JViboyct v. Mlboyet (1878), 4 P. R. 1 

Harvoy v. Farnic (1882), 8 App. CaH. 43. 

269. Contract with solicitor.] — ^An 

agreement by a widow to pay a solr.’s bill due from 
her late husband, out of a fund in ct. belonging to 
her, entered into under the erroneous impression 
that she was bound t-o pay it, was set aside. — 
UuTCHiNGH Smith (1811S), 9 Sim. 137 ; 7 L. J. 
Oh. 138 ; 2 Jur. 231 ; 59 K. K. 310. 

Annotation : — ^Refd. MlcJieJiiiorc r. (1800), 2 GlfT. 18:5. 

270. Agreement between parent & 

child.] — Stonp: v, Godfrey, No. 21, ante. 

271 . Promissory note obtained by 

bank.] — A banking limi advanccid money to A., 
& took a promissory note for such advan(;e, 
which was signed by A. & his wife, who had no 
separate property. A. dicid in.solvent. Nino days 
after his death, one of the partner's in the bank 
went to the house of the widow, taking witli him a 
proper stamp, asked her if she could jiay any 
money on account ; & on her answering that she 
could not, obtained Iku* signature to a new pro- 
missory note, written by him upon the stamp. 
It being doubtful whethc^r pltf. knew that she was 
not liable upon the oi’iginal noUi, A notlring having 
been rnentionr^d al< the inttirview concerning her 
non-liability : — Held : the notci so obtained was 
invalid, & the cas(^ was tvoo plain k) render it 
necessary t;o nvmi it to be; tried at law. — Gowaud 
V. llUGlilOH (1855), 1 K. At .1. 443 ; (59 K. K. 533. 

272. Indemnity to trustees of com- 

pany.] - Where tlu^ heir-at -law of a shareholder 
in a CO., the shares in which were personal estate, 
being ignoi’ant of that circumstance. At supposing 
himself to b(i liable in resjrect of the ancestor’s 
shai'cs, execuk^d a deed of indemnity to the 
trustees of the co. : — Held : lu^ was entitled in 
equity to have his execution of the deed cancelled, 
as having b(M*n obtained under a mistake of fact 
At law. — JhuUTdilTON r. Hutt (18.58), 3 l>o U. 
At J. .501 ; 28 L. ,1. (1i. 107 ; 32 L. T. O. S. 300 ; 
5Jur.N.S.231 ; 7 W. U.10(5; 41K H. 1301,1.. .M. 

273. Settlement between husband & 


wife.! -Gilchrist v. Hiorbekt, No. 42, ante. 

274. As to material facts — Agreement be- 

tween brother & sister.] Agreeimmt by pltf. to 
accept a (!(u4-ain licpiidated sum in lieu of a larger 
claim for arrears of int(*r(‘8t due to her from lier 
brother, undt*r tin? erroneous impression that the 
brother’s estate would be insuHicient to discharge 
his liabilities : — Held : void ; an account of the 
arrears owing to ]dtf. oider(>d to be taken. — 
Ix)VErr JIANKINS (1805), 13 L. T. 580 ; 14 

W. K. 210. 


;| — ^ce Contract, Vol. XII., 

p. 504, No. 4140. 

275. - Release by cestui que trust.] — 

A release to a trusi(‘e set aside after tlu^ lapse of 
more than twenty years. A:, afttu* the deatli of a 
trusk^e, on (‘videnct* of pltf., corroborated by the 
tenor of the d(*ed, that it was executed in erior. 
Testator htuiut^alljed one-half of Ids residuary 
personal estate* to Jus sist-(*r A one-(iuart;er thereof 
to each of Ids ( wo uieces : he appointed Jus 
sister trust-tn* A. extrix. oi' his will. A: died in the 
year 1855, ’JMje resiiluary personal estat-t? con- 
sisted principally of railway shares A sk)cks, 
&. at the time of })asHing t he residuary account it 
w^as valued at 4:12,000. The nieev's lived with 


their aunt, who had brought them up from child- 
hood. In 1859 the nieces executed a release of 
all suits Ac causes of action in favour of their aunt 
in consideration of the payment of £10,500 to 
each. At the time of the execution of the release, 
the railway shares Ac stocks had increased in 
value Ac the share of each of the nieces was worth 
much more than £10,500. The release was drawn 
up by the aunt’s solr., Ac the nieces had no indepen- 
dent advice Ac executed it in error, but no fraud 
was imputed. In 1879, the aunt died. In 1883, 
an action was commenced by one of the nieces 
to set aside the release ; — Held : the release was 
invalid & must be set aside. 

It is enough to avoid a release if the ct. is 
satisfied that it has been made under error in a 
material particular, Ac that is certainly not the 
less so where the release is given by a cestui que 
trust to a trustee, Ac by young ladies who have 
been living under the care of their aunt to a person 
who has stood to them in loco parentia (Fry, L.J.). 
— He Garnett, Gandy Macaulay (1885), 31 
Ch. D. 1, O. A. 

AnnMaiimis : — ^Distd. M«fion v. Mason (1880), 2 T. T.. R. 

260. Mentd. Ite, Farman, Farinan v. 8iinUi (1887), 57 

L. J. Ch. 037 ; Wildish v. Fowler (1888), 5 T. L. R. 113. 

Family arrangements .] — See Family Arrange- 
ments, Vol. XXIV., pp. 957-959, 902-965, Nos. 
110-120, 145-103. 

Powers of appointment .] — See Powers. 

Settlements.] — See Settlements. 

Wills.]— AVc Wills. 


D. Iteleases. 

SeCy generally, Contract, Vol. XII., pp. 497- 
515, Nos. 4004-4272. 

276. When rescission granted — Errors in 
account -Whether fraud or surprise must be 
shown.] — Accounts having been settled, Ac a 
release executed, in order to avoid the latter, Ac 
obtain an account in this ct. i)ltf. must establish 
either fraud or surprise. — Davies v. Spurling 
(1829), as reported in Taml. 199 ; 48 E. K. 80. 
Jnnointiims : — Mentd. l^awlcHH r. Mansfield (1841), 1 Dr. 

War. 557 ; A.-G. r. CheslerlleJtl (1854), 18 Deav. 5116 ; 

Hlaifrave v. Kouth (18.56), 2 K. A: J. 50y ; Gethlngr r. 

Keighley (1878), 5) Cli. D. 547. 

277. .] — An account was settled, 

& releases executed between the residuary legatees 
of a partner Ac the representatives of the surviving 
partner. Numerous Ac irnporkint errors in the 
account having been proved, the release was set 
aside, but having regard to the lapse of time, Ac 
the loss of books Ac documents the ct. declined 
opening the accounts altogether, but gave liberty 
only to surcharge Ac falsify. I’artnership ac- 
counts having been directed to be taken by the 
master, in a case in which some of the books had 
been lost, the ct. directed the master, if it should 
appear in taking the account that any necessary 
books, etc., should be wanting, to report the same 
specially ; Ac whether, in consequence of the 
want of such books, he was unable to proceed 
satisfactorily in taking the accounts. Where a 
release has boon executed, Ac the parties have 
for a long space of time acquiesced in it, the mere 
pioof of error's will not, in the absence of fraud, 
induce the ct. either to set it aside or.to give leave 
k) surcharge Ac falsify ; but the nature Ac amount 
of the errors alleged Ac proved, may have a very 
considerable eflect in the consideration of the 
question, whether the release was fairly obtained. 


PART V. SECT, 3, SUB-SECT. 1.— -D. 

863)? ftVrors in accouni — Whether fraud or surprise must be shown .] — Coulson v. McPherson 
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— ^MnxAB V, Cbaio (1843), 0 Bear. 433 ; 49 E. B. 
893. 

Anruttalion : — ^Refd. Allfroy v. Allfrey (1849), 1 Mac. &G. 87. 

278. Fraud of releasee.]— Where a release 

in terms extends to sums of money which the 
releasee has openly, but without justification, 
taken from the releasor, the latter cannot file a 
bill in equity to compel the releasee to pay these 
sums, though at the time the release was given 
the releasor was in fact ignorant of the fraud 
committed by the releasee. The remedy of the 
releasor in such a case is to have the release set 
aside in toto ; if, in consequence of dealings 
subsequent to the release, that cannot be done, 
the releasor can have no relief in equity. — Skil- 
BECK V. Hilton (1806), L. R. 2 Eq. 587 ; 14 
W. B. 1017. 

Parties in unequal position.]— Sect. 3, 

sub-sect. 1, C. (&), ante* 

Ignorance of legal rights .] — Sec Part II., 

Sect. 2, sub-sect. 3, ante* 

Effect of lapse of time .] — Sec Sect. 5, post. 

E. Voluntary Instrxments, 

See, generally. Gifts, Vol. XXV., p. 523, Nos. 
159-163. 

279. When rescission granted — Deed incon- 
sistent with intention of parties.] — If a volunttiry 
deed does not express the intentions of the parties, 
it cannot be rectified so as to carry out such 
intentions ; but, if impeached, it must wholly 
stand or wholly fall. — ^Phillipson v. Kehry 
(1863), 32 Beav. 628 ; 9 L. T. 40 ; 11 W. R. 1034 ; 
55 E. R. 247. 

AniiotfUion : — ^Folld. Ellis v. Ellis (1909), 2(5 T. L. 11. ICO. 

280. .] — Where a sum of money was 

without valuable consideration placed in the hands 
of a trustee, to be held upon certain trusts then 
declared ; & it was agreed that the transaction 
should bo ratified & complet(^d by the execution 
of a deed, & a deed was afterwards prepared & 
executed, which was wholly inconsistent with the 
trusts declared by parol ; the ct. ordered such 
deed to be delivered up & cancelled, the money 
repaid to the settlor, who had executed the deed 
in ignorance of its legal effect. 

No amount of evidence, however conclusivt' 
proving that he did so intend, will at fill justify 
the ct. in compelling him to introduce a claust? 
into the deed which he does not choose to intro- 
duce now, although he might at the time have 
wished to have done so. It comes to this : that 
the ct. will never interfere to enforce a contract 
between parties for the due execution of a 
voluntary deed (Lord Romilly, M.R.). — Ltsteu 
V. Hodgson (1867), L. R. 4 Eq. 30 ; 15 W. K. 547. 
Annotation : — Consd. Weir r. Van Trojiiji (1900), 1« T. L. Jl. ' 

281. .] — In order to maintain a 

voluntary deed of gift from a son for the benefit 


of a father, it must be shown both that the son 
understood the contents of the deed & that he 
was not under undue parental influence. 

Under a marriage settJement, the son of the 
marriage was entitled to the reversion expectant 
on the life estate of the father in two sums of 
money, one of which had come from the father’s 
side, the other from the mother’s side. The son 
had also a large income under the will of his grand- 
father, & would have a much larger income on 
attaining the age of twenty-live years. The son 
had lately attained the age of twenty-one years, 
& was residing with his father. The son, without 
employing a separate solr., executed a deed giving 
to Ills father’s second wife & her daughter the 
reversion in both the sums which were included 
in the marriage settlement, & giving to the father 
power to appoint the sum which came from the 
mother’s side to any third wife & her children. 
The son left the father’s house live years after 
the execution of the deed, &; employed a separate 
solr. two years afterwards, when the subject of 
setting aside the deeds was mentioned. Seven 
years afterwards the son filed a bill to set aside 
so much of the deed as related to the sum wliich 
had come from the mother’s side : — Held : thougli 
the son understood all the contents of the deed 
except the power to appoint to a third wife 
her children, he vas not sufiicicntly protected 
from parental influence, & if tlie bill had been 
filed at an earlier time the dee»d must liave been 
set aside to the extent prayed ; but as tluj filing 
of the bill had b(‘en so long deferred, the deed 
must be r(*ctified only by striking out the power. 

There is gi'(*at dilliculty in reforming a voluntary 
deed, because if any part of it is shown to be 
contrary to the intemtion of the parties, you can 
only deal with it by setting the whole aside, as 
in Iloghton v. lloghton (1852), 15 Beav. 278. 
But here the son agrees that i)art of th(i deed 
ought to stand, & I have therefore power as against 
liirn ; & I have certainly powcT against the 

fath(*.r ... A- I shall dir(‘(d/ the settlement to be 
rectilied by striking out of it the power in question 
(Lord JIatiierley, (’.). — Turner v. (k)LLiNH 
(1871), 7 Ch. App. 329 ; 41 L. J. Ch. 558 ; 25 
L. T. 779 ; 20 W. K. 305, L. 0. 

AnnoiaUmiH : — CoDSd. Hol>lyii r, Hoblyri (1S89), 41 Ch. 1). 
200. Refd. Kronhoitn v. .fohiiHoii (1877), 7 CHi. O. (10 ; 
He Maddevor, 'Plinw Tuwiih Dunking Co. r. Maddever 
(I88;i), 81 W. U. 720; Lovell v. WalliH No. 2 (1884) 
fdJ L. T. 081 ; OifilviP r. LiUlchoy (1897). 18 T. L. P. 299 


Hub-sect. 2. — Rectifk nation. 

A. When lieciifiealion Available. 

XI* f Mutual M'iatake, 

282. General rule — Mutual mistake necessary 
for rectification.] —Murray v. Parker, No. 308, 
post. 


PART V. SECT. 3, SUB-SECT. 2.— 
A. (a). 

282 i. Oeneral rale — MtUual mistake 
necessary for rectificcUion.\ — Koctitica- 
tion decreed of misdescription In con- 
veyanoe of land arising from mutual 
mistake of grantor ik grantee, as 
against a siibsequent purchaser udth 
notice of mistake, but ^dthout costs. 
— Kino v. Keith (1898), 1 N. B. Eq, 
Rep. 538.— CAN. 

282 ii. .] — Heath v. 

McLknkghen (1907), 5 W. L. it. 358. 

—CAN. 

282 iii. .] — In order to ob- 

tain rectidcatioD on the ground of mis- 
tedie there must be a mistake common 
to both parties. — O’B rien v. Knud- 
eoN (Y. T.). 11919] 1 W. W. R. .127 ; 


45 D. L. U. 187.— CAN. 

282 iv. .} — Semble : It Is 

necossaz'y foru pltf. seeking rectifloation 
of an agreoineut on the ground of mis- 
take to prove that the mistake was 
mutual or to show such knowledge 
ill (left, as to make liis availing hlnistdf 
of tht» mistake amount to fraud. — 
A^tfBKiCAN Merchant Marine In- 
MITRANCK Co. V. BUCKIJfi V-TRBMAINK 
Luhbek & Timber Uo., 11920J 3 
W. W. R. 878.— CAN. 

282 V. ^.1 — He Waiah’h 

Estate (1807), 15 \V. K. 1115.— IR. 


282 vi. •] — The principle of 

refonnli^ a deed is oonflued to tiases 
of mutual mistake. — Wn.LiAMHON v. 
Mobiabty (1871). 19 W. ^ 818.— IR. 


282 vii. .1 — ^Where at the 


time f>f the completion of liis convey- 
ance a purchaser Is aware that the land 
is ill (KJGiipation of a tenant He also of 
the terms of the tenancy, tk completes 
with the intention of taking the laud 
subject to the touaucy, but the (5on- 
veyance makes no mention of the 
lease, a ct. of equity will, If necessary, 
rectify tite omission on the ground of 
mutual mistake. — ^L ahnaou r. Irvinq 
(189:i). 12 N. Z. L. it. 212.— N.Z. 

282viii. ,Whei*e there 

was a clear mutual mistake, a contract 
required to be in writing containlug 
the words “ stock-in-trade of wines 
tk spiritx,” rectified by striking out the 
words ” ^ines Ik spirits ” so as to 
include a stock of oeer. — K eiley v. 
Kavanaoii (1898), 17 N. Z. L. H. 449. 
— N.Z. 
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Mistake. 


Sect, 3 . — Different kinds of relief : Svib-seci, 2, A. {a) 
(b ).] 

288 . — .] — In order to enable this ct* 

to rectify a settlement it must be proved ihat it 
contains something which has be<m ins(*ri/ed by 
mistake, contrary to the intention of all the 
parties. . . . The other parties have a right to 
say, we understood the contract to be exactly 
as it appears by the deed & we liave acted upon 
the faith of it ; k, if you come k) set it aside, it 
can only be done by showing that we were parties 
to the mistake; k are now improperly insisting on 
having the benefit of it (Paoe Wood, V.-O.). — 
Hooke v, Kensington (Lord) (185(1), 2 K. & J. 
753 ; 25 L. J. Ch. 795 ; 28 L. T. O. 8. (12 ; 2 Jur. 
N. 8. 755 ; 4 W. H. 829 ; (19 K. H. 98(1. 

AnndIttiionH : — Distd. SellM r. ScIIh (IS(IO), 2\) li. J. (’h. 

Reid. (?l«rk v. Oirdwood (1S77), 7 (li. D. !». Mentd. .louner 
JoniiLT L, K. 1 K<|. ; Nnuni r. Aloorwmi 

:i0 L. .1. Ch. 274 ; (^ox r. lJtirk<»r, Hurk<^r r. (!ox 
(187«). :i Ch. 1). ; (TornjJton r. .hirratl (1H85), aO 

Ch. J). 21>H ; JJaiihy v. Contis (l.SS.'i), 2U ('h. D. .'»00 ; 
Early i. Huthboiu; (18SS), .'>7 Jj. .1. Cti. (>r*2 : WilHanis r. 
I'liiekru^y (1897), (17 L. J. Ch. ‘M ; ItarrachniKh r. Brown 
(1898), «2 J. ]». 27r) ; Dyson r. I1911J 1 K. B. 419 : 

Cinaranty Trust t^o. of New Vork r. Hannuy, I1915J 
2 K. n. .oafi. 


284. .]— Wright v, (Ioff, No. 202, 

ante. 

286.^ .] — Where a niairiagc settle- 

ment is pr(‘par(‘d, jiursuant to the intention of 
one of the jiarties, but under a niistake as t/O 
the other, it <;annot be reeii(l(;d. ^Dh(*re must b(* 
a (‘l(*ar mistake common io all ])arties. — Sells v. 
Sells (18(10), 1 I)r(‘w. k Sm. 42 ; 29 L. ,1. Ch. 500 ; 
:i L. T. 229 ; 8 W. J(. 327 ; (12 K. H. 294. 
AnuuiaiiunH : — Reid. (Hark r. (Jlrdwood (1877), 7 Cii. D. 9; 

Bake V, Doopor (liM)9), 8.*i L. 1’. (1(19. 

286. ^ .| --- A volun(/(*(*r under a settle- 

ment dedai'ing tlii* trusts of prop(?i'ty jilaced in the 
liands of trusf-ees, is (mtitled (o lih; a bill to have 
an (;rror i*ectilied, even thcmgli the (‘ffect of the 
error should be to carry back th(; fund to the 
original settlor. Where a clause in a marriage 
settlement was framed in a form whicrli did not 
(Jairy out correctly t.h(‘ intention of t.lu* intended 
wif<*, k tlu^ whole clause was obj(;cted to by the 
intended husband, but< the objection ultimately 
waived, k it ap])(*a.ring that/ tJie liusband’s atten- 
tiion had not been called t<o t he A ariance between 
the form of tin* clauses k tin; int(*ntion of the 
wife i ~ Held : this was not a case of mutual error, 
k a bill for rectilication dismissed.™ Thompson 
V. Whitmore (18(19), 1 .John. iV 11. 2(18 ; 9 W. It. 
297 ; 70 K, It. 748 ; suh 7 iom. 'J^'hompson r. 

Whitmore, Whitmore v. JIainbhigge, 3 T. 
845. 

Amiotaiiniift :--'Retd. Hall-Dure v. Hall Da iv (188.">), 91 

( h. D. 2.01 : Wclrr. Van Tromp (19(K»), l(i T. L. H. 591. 

Jnemo. Ha.VHi«»nle r. (’nllhiH (1871), 25 ]j. 'J\ 282. 

287. Bradford (Earl) v. Kom- 

NEY (Earl), No. 345, 

288. *— ,] — A inarriag(» s(*ttlement M'as 

drawn, as the intended husband all(‘g(*d, in a 
manner cont lary to the agreement ; but before 
the marriage lie kn(‘w its contents A: executed it 
under ])rotest., A reserving his right- to set it 
aside ; he could not, aft er th(* marriage, 

sustain a suit/ to rectify the sc'tth'im'nt. 

A husband, by bill, alleged that his wife, 
under the advice A: assistance of tin* two trust-ees 
of the 8ettloni(‘nt, secreted k witlilield moneys of 
the wife '"duch ought to be paid over to him, the 
husband. The bill sought to recover those monevs. 
j he trustees, who W(»re made defts., demurred, k 
their demurrer was allowed. 

The ot., in such coses as these, onlv rectifies 
a settUment Nvlien both parties have t*xecuU‘d it 
under a mistake, A have done what> tliey neither 


of them intended (Romilly, M.R.). — Baton v. 
Bennett (1865), 34 Beav. 196 ; 65 E. R. 610. 

289. .] — To a claim for rent due 

under this lease defts. answered that part of the 
premises demised lay below the high water mark 
of the River Dee k were the proiierty of the Crown, 
wlio had served defts. with notice of that fact, k 
that pltf. had no title to demise them as he well 
knew at the time of the demise, whereas defts. 
were in ignorance of his want of title ; & they 
claimed damages for the misrepresen^tion, k 
to have the said deed rectified or set aside, & for 
those purposes to have the action transferred to 
thti Oh. Div. To this statement of defence & 
counterclaim pltf. demurred generally : — Held : 
the deed could not be rectified, because the mis- 
take of the parties was not mutual. — ^Mostyn v. 
West Mostyn Coal k Iron Co., Ltd. (1876), 
1 O. P. D. 145 ; 45 L. .T. Q. B. 401 ; 34 L. T. 325 ; 
40 J. P. 455 ; 24 W. R. 401. 

AnnotaiinnH : — ^Rofd. BreBlaiier v, Barwlck (1876), 36 L. T. 

52. Mentd. BayncH v. Lloyd, 11895] 2 Q. B. 610 ; Bndd- 

Scjott V. Daritill, (1902] 2 K. B. 351 ; Carlish r. Salt 

[1906] 1 Ch. 335 ; Markham v. l»agret, 11908] 1 Ch. 697. 

290 . .] — Under the Thames Navi- 

gation Act, 1866 (c. 89), the conservators of the 
^J'Jiamos prevented the urban sanitary authority 
from j)6.ssing their sewage into the Thames. 
Previously, in 1857, the local board of the district 
had under Public Health Act, 1848 (c. 63), s. 48, 
agi*eed with the owner of an estate adjoining the 
district to allow him to drain the sewage from his 
land, k the houses already erected or to be erected 
on the property, into their main sewer on condition 
that he should constru(;t certain works k pay an 
annual sum of £10 : — Held : there was no evidence 
that the deed ought to be rectified, & the deed 
was not ultra vires^ as the local board had power 
to bind tiieir successors, k the deed could not be 
altered or set aside because the discharge of 
sewage into the Thornes had ceased. 

1 could not rectify the deed except on the 
gi'ound of its being shown that there was a mutual 
mistake (North, J.). — New Windror (<orpn. 
V. Stovell (1884), 27 C^h. D. 665 ; 54 L. J. Ch. 
113 ; 51 L. T. 626 ; 33 W. R. 223. 

Annotaliona : — Mentd. A.-G. r. Corpn. (1902), 

67 J. J\ 165 ; MIlner’H Hale Co. v. G. N. & City Hy.. 

11907] 1 ('h. 208 ; Municipal Mutual liisoc. v. Pontefract 

(’orpn. (1917), 116 L. T. 671. 

291 . .] — (1) Where there is mutual 

mistake in a deed or contract the remedy is to 
rectify by substituting the terms really agreed to. 
Wliere the mistake is unilateral the remedy is 
not rectilication but rescission, but the ct. may 
give to deft, the option of taking what pltf. meant 
to give in lieu of rescission. Pltf. wrote a letter 
offiuing to deft, to make a lease to him of a portion 
of a block of three houses, consisting of the first, 
second, third, k fourth floors of all three liouses, 
at a rent of £500 a year. Deft, wrote in answer, 
accepting the offer ; & a lease was executed 

whereby all the upper floors of the block were 
demised by pltf. to deft, at the rent of £500. 
Pltf. alleged that the first floor of one of the 
houses was included in the offer, k in the lease, 
by mistake, k that he always intended to reserve 
sucli first floor for his own use. Deft, denied 
that he accepted the offer, or executed the lease, 
under any mistake. The ct. having found upon 
the evidence that a common mistake was not 
sufficiently proved, but that mistake on the part 
of pltf. was, gave judgment for rescission with 
an option to deft, to accept rectification instead. 

The other class of cases is one of what is called 
unilateral mistake, k there, if the ct. is satisfied 
tliat the true intention of one of the parties was 
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to do one thing, & he by mistake has signed an 
agreement to do another, that agreement will not 
be enforced against him, but the parties will be 
restored to their original position & the agree- 
ment will be treated as if it had never been 
entered into (Bacon, V.-O.)- 

(2) Then as to the costs of the action, pltf. 
is not entitled to costs, because he has made a 
mistake, & deft, ought not to have any costs, 
because his opposition to pltf.’s demand has been 
unreasonable, unjust & unlawful (Bacon, V.-C.). — 
Paget v, Marshall (1884), 28 Oh. D. 255 ; 54 
L. J. Ch. 575 ; 51 L, T. 351 ; 49 J. P. 85 ; 33 
W. B. 608. 

Annotaiicms : — As to (1) Ezpld. May v. Platt, [1900] 1 
Oh. 616. Retd. North v. Perclval (1898), 78 L. T. 616. 

292. .] — G. & T., pltf.’s predecessors 

in title, having a general power of revocation & 
new appointment over lands of which they were 
respectively tenant for life in possession & tenant 
for life in remainder, by a deed of exchange in 
1783 appointed granted the lands to deft.’s 
predecessor in title in fee, saving & reserving 
nevertheless to G. & T., their heirs & assigns, 
f ull & free liberty to get the coal & minerals 
which should be found within the lands. The 
minerals were never worked under this reservation 
by pltf. or his predecessors in title. In 1865 
the then owner of the lands demised the coal 
under part of them to persons whose interest 
became vested in defts. B. & B. ; & in 1877 deft. 
H., who had succeeded to the ownership of the 
lands, demised the coal under another part to 
pltf. Some years after this pltf. first became 
aware of the reservation in the deed of 1783, & 
brought his action to establish his right to the 
minerals, to restrain defts. from working them, 
& to have the lease of 1877 rectified or set aside : — 
Held : the lease of 1877 could not be rectified, 
as there was no common mistake. — Sutherland 
(Duke) v. Heathcotb, [1892] 1 Ch. 475 ; 61 L. J. 
Ch. 248 ; 66 L. T. 210 ; 8 T. L. B. 272 ; 36 
Sol. Jo. 231, C. A. 

Annotation : — ^Mentd. Fltzhardliigo r. Purcoll, [1908] 
2 Oh. 139. 

293 . ,] — A policy of marine insurance 

can only be rectified when it is clearly shown that 
it has been drawn up by common mistake. — 
Spalding v. Crocker (1897), 13 T. L. 11. 396; 
2 Com. Cas. 189. 

Annotations : — Apld. Empress Assce. C'orpii. v. Howring 
(1906), 11 Com. Cas. 107. Mentd. Crocker v. Ueiioral 
Insce. of Trieste (1897), 3 Com. Cas. 22 ; Kynanoo Sailing 
Ship Co. v. Young (1911), 104 L. T. 397. 

294. .] — May v. Platt, No. 85, ante. 

296 . .] — Beale v. Kyte, No. 433, post. 

296. ,] — The G. estate was offered 

in eight lots by public auction, subject to a 
stipulation that each lot was sold subject to all 
occupation ways & methods of drainage enjoyed 
by the vendors & their tenants. N. purchased 
the whole estate, & on Juno 1, 1910, agreed to 
sell lot 6, which another lot, 3, adjoined, to H. 
upon the conditions read at the auction. The O. 
estate was conveyed to N. subject to easements. 
N. conveyed lot 3 to pltfs. in Feb. 1911. N. 
had previously, in Nov. 1910, conveyed lot 6 to 
deft. H., who mortgaged it to C., the same solr. 
Anf.ing for H. on his purchase & for H. & C. as to 
the mtge. Bights of occupation way & drainage 
in fact existed over the part of the G. estate con- 
veyed to H. : — Held : the conveyance to H. 
containing no reservation, the fact that lot 6 was 
sold subject to the privileges in favour of lot 3 


would not, if N. had not parted with lot 3, have 
entitled pltfs. to rectification of H.’s conveyance 
without showing mutual mistake, which was not 
proved. At any rate, there was no such right 
to rectification when N. had conveyed lot 3 by 
deed to which H. was not a party. — Slack v, 
Hancock (1912), 107 L. T. 14. ^ ^ ^ i 

297. .] — A freehold farm in York- 

shire was mortgaged, first, to A. to secure 2300 
&, secondly, to pltf. Both mtges. were duly 
registered un der the Yorkshire Registries Acts. 
The mtgor., who was being pressed by A. for pay- 
ment, offered to sell the farm to his daughter L. 
for £450. L. accepted the offer conditionally 
on her being able to find some one to provide 
£300 to pay off A. She consulted W., a solr., & 
told him she was buying the property for £450 & 
wanted some one to provide the money due to A., 
& instructed him to carry out the transaction. 
W. introduced P. who agreed to advance £300 on 
a first mtge. of the farm, on receipt of the money 
from F. paid off A. & obtained from him the title 
deeds on F.^s behalf. W. acted for all the parties 
except A. Neither W. nor any of the parties 
except the mtgor. had any knowledge of pltf. s 
mtge., & mtgor. did not disclose it. W. then 
prepared three deeds, which were duly exe- 
cuted & registered : (a) a reconveyance by A. 

to the mtgor. ; (6) a conveyance by the mtgor. 
to L. ; (c) a mtge. by L. to F. An inteiwal ot 
three weeks elapsed between the payment off A. 
& the execution of the deeds, the first two of whicli 
boro the same date, the third being datm toe 
following dav. Pltf., in an action against F., D., 
& the mtgor.\ claimed that by virtue of the recon- 
veyance to the mtgor. his mtge. had become a 
first charge on the property & that he was there- 
fore entitled to priority over F. : — Held : pltf. 
was not entitled to priority, on the following 
ground : that owing to a common mistake 
induced by the misconduct of the mtgor., the 
deeds as framed did nut express the true bargain 
between the parties, which was that h . should 
have a first mtge. on the proi)erty, ^ Gould have 
been rectified in tiie present action if deits. liad 
counterclaimed for tliat relief, & in those cir- 
cumstances a ct. of equity would not enforce in 
favour of a volunteer a title based upon deeds 
framed under a common mistake. — VV ^hitelby v. 
Delaney, [19141 A. C. 132 ; 83 L. J. Ch. 649; 
110 L. T. 434 ; 58 Sol. Jo. 218, H. L. [revsf/. 8. C. 
8tib nom, Manks v. Whitblby, [1912] 1 Ch. 73o, 

1 C A 

’ 298, .] — Both parties intended the 

lands & buildings to be included in the schedule. 
These were inadvertently omitted. Bectillcation 
must follow unless some exceptional ground for 


excluding this remedy is advanced (Coud Birken- 
head, C.).— United States v. Motor 
Ltd., [1924 j A. C. 196 ; 93 L. J. 1 . C. 46 ; 130 
L. T. 129 ; 39 T. L. B. 723, P. C. 

299 . .J — Craddock Brothers v. Hunt, 

No, 324, post. ^ ... , 

How far relief available where mistake uni- 
lateral,] Sub-sect. 2, A. (6), post. 

(6) Unilateral Mistake. 

300. Not sufficient for rectification.] — By a 
deed of assignment the book debts of a co., as 
specified in the schedule thereto, were assigned to 
a purchaser by toe receiver for the debenture 
Krkmckmi f.ViA nrt. Oho of the book debts of the 


PART V. SECT. 8 SUB-SECT. 2.- l” W 

SOOi. Net mtHUAeMfor reeWootton.] ««>’>«»» n>l«taken m to that ot the IH. 

J. — ^vol. zxxv. 
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Sect. 3. — Different hinds of relief ; 8uh-aecl.2,A. (6), by such execution precluded from proceeding at 
(c) cfc (a),] law for the recovery of his demands, was entitled 

CO. was omitted from the schedule to the deed. ^ 

The purchaser who had acted upon the deed ^ p . ^ . o 

brought an action against the receiver, in which Resolssloii of agreement.] See Fart V,, Sec s i 
he claimed to have the deed rectified by the sub-sect. 1, C., ante. 

insertion therein of this book debt. The receiver tx ^ t ^ * 

& the purchaser had prior to the deed agreed by («) Belief to Pereon Who Prepared Instrument. 
two letters to sell & purchase “ the book debts ” 305. Relief granted in a proper case,] — ^A non. 

of the CO. At interviews prior to these letters (1673), Freem. Ch. 302 ; Freem. K. B. 302 ; 
the receiver owing to his misunderstanding some- 22 E. R, 1223. 

tWng said by the purchaser intentionally omitted 306. .] — A ct. of equity will reform an 

the debt in question from the list of book debts instrument which, by the mistaKe of the drawer, 
to be assi^ed, but the purchaser was unaware admits of a construction inconsistent with the 
of the omission, & thought the debt was to be agreement of the parties, although the party 
in^uaed : Held : the deed could not be rectified, seeking to reform it bimw ftlf drew the instrument. — 
(1910) 85 L. J. K. B. 1090 ; baix v. Stomb (1823), 1 Sim. & St. 210 ; 1 L. J. 
“on. « . ’ O. 8. Oh. 214 ; 67 B. E. 84. 

301. Option to defendant — To have agreement Annotatimm -Diitd. Parsons v. Bignoid (1843), 7 Jur. 691. 
annulled or rectified.] — Deft, signed an agreement Mentd. l^lltown e. Stewart (1837), 8 Sira. 371. 

^ ^ of a house at the rent 307. .1 — ^Pltfs. were the owners of a steam- 


7 i’ , * O. S. Oh. 214 ; 57 B. R. 84. 

301. Option to defendant — To have agreement Annotatimm .—-Diitd. Parsons v. Bignoid (1843), 7 Jur. 691. 
annulled or rectified.] — Deft, signed an agreement Mentd. l^lltown e. Stewart (1837), 8 Sira. 371. 

^ ^ house at the rent 307. .] — ^Pltfs. were the owners of a steam- 

of £230, & on the terms of a lease on which the ship, & defts. agreed to charter her without any- 
afi^eement was written, which erroneously stated thing having been said by either party as to the 
the rental to be £130. A lease was afterwards vessel’s class. After the bargain had been made 
executed, in winch the rent was erroneously stated defts.* agent took to pltfs.* agents a printed form 
to be £id0. Ihe error, on the part of the lessor, of charterparty, the space for the vessel’s class 
was proved, & the ct. considered that the lessee being loft blank, & owing to a clerk of pltfs.* 
must have perceived the discrepancy between agents being wrongly informed as to the class the 
the ^ount of rent previously stated by pltf. &> words “ British Corpn.” were inserted. The 
w ^ that reserved by the vessel was in fact unclassed. In an action by the 

looff A V A entitled to have the owners against the charterers for rectification of 

proper rehef was to give the charterparty by striking out the words “ British 
nr nf reformed lease Oorpn.” on the ground that they had been inserted 

fATifni paymg, m the latter case, a by mistake, the charterers counterclaimed for 

leafifl ^ ^ mtge. on the damages on the ground that they had had to pay 

It Au. A A . a Av insurance than if the ship had been 

fare tUs ct. to inter- classed “ British Corpn.” -.—Held ; as the bargain 

mutual imstoke must be was complete before anything was said about the 

“rS^t doLt” tp irto%crirfRo^^^^ ® t 

M.R ).^QAmiAnn^^u^JZ 7i o«o? ' in ^ ^P blank, there was a mistake common to 

446 * 81 T T Ch noi. both parties & pltfs. were entitled to rectification & 

o«i ’ 20J.P.727 ; SJur.N.S. the counterclaim must be dismissed.— Vebgotos & 


986 ; 64 E. R. 061. a.. 

.•-^xpld. Harris «. Popporoll (1867), L. 11. 5 
*.9.11u« Bloonior Bplttlo (1872) l. ft is Fn 
427. Expld. May r. Platt, [1900] ICb. 616 

— Paget v. Marshall, No. 

201. ante. 

36 Ll! TTlOTTll'Lr^^^^^ 


Co. V. Ford (H.) & Co., Ltd. (1918), 34 T. L. R. 233, 

308, No costs to party occasioning error.] — 

(1) To justify the ct. in reforming an executed 
deed, it must appear that there has been a mistake 
common to both the contracting parties, & that the 
^reement has been carried into effect by the deed 
in a manner contrary to the intention of both. 

(2) By an agreement in writing, A. agreed to 


308. Whera narflAc non Ko ..... . . , (2) Dy an agreement m writing, A. agreed to 

position.]— liABius V ifl.i**'^**!P** "Oderlease from B., at a rent of £340, 

““"“-J ^Aimibr. itPPKEELL, No. 164, ante. a. “paying all taxes, land tax & insurance.” 

undaristftnHiMiy cxecuted on particular A lease was granted, reserving the rent of £340, 

fopmanr-A rlf tender for the per- stated to include the land tax. It had, however, 

lAtftd Htaf 4 ^ contractor verbally stipu- been redeemed by the superior landlord. The 

the Pi'ovisions under which lessee having refused to pay the amount of the 

dnne proposocl that the works should be land tax redeemed, the lease was ordered to be 

underftfnnHinrr Lr H^sisted on, & Upon that reformed by making him liable for the land tax, 
aTinniTif 4 .ri though redeemed; & parol evidencewasadmis- 

iha exceeded sible to explain the meaning of the parties by 

tne amount M^hich the surveyor would allow, & “ land tax.’* 

subject of the excepted In all cases the real agreement must be estab- 
than refused to pay more lished by evidence, whether parol or written; 

tractor filoH J^^®reupon the con- if there has been no previous agreement in writing, 

demandcfl judgment of the sum parol evidence is admissible to show what the 

rectified — T/z-w • Lr. \ • might be agreement really was ; if there be a previous agree- 
ment on A nnjiie.yA* executed the agree- ment in writing which is unambiguous, the deed 

I articular understanding, &, being will be reformed accordingly ; if ambiguous, parol 


PART V, SECT. 3, SUB-SECT. 2 — 
A. (0). 

806 i. Jieiief grained in a proper ra«e.l 
®' Ptirty Bookioff 
reUef from a n^toke In a aooiuuout 
Mtnally dww the olauee to which he 
^eB exwption Is no ground for lo- 
fUBixig relief, even if he be a lemd 


ue be a leg^ 


practitioner, — ^J adis e. Pobte ( 1916), 
31 W. L. It. 234 ; 8 W. W. R. 768.— 
CAN. 

806 ii. .) — ^Pltfs. having a term 

commencing from June 1, 
a piece of land in Bt. John's, 
sublet a portion thereof for a term of 
ten yean from May 1, 1893. They 


had previously agreed to let the pre- 
mises for two years & five months, 
with an option for an extension to six 
or nine years. In the year 1899 they 
discovered the mistake: — Held : pltts. 
were entitled to a reotifioatlon. — 
West End Club «. Horwood (1900), 
8 Nfld. L. IL 871.— NFLD. 



Pabt V. — ^Relief in Cases of Mistake. 


131 


evidence may be used to explain it» in the same 
manner as in other cases where parol evidence is 
admitted to explain ambiguities in a written 
instrument (Bomilly, M.B.). 

(3) On reforming a lease, no costs were given to 
pltf., the lessor, because the suit had been occa- 
sioned by his error in not having the lease properly 
prepared. — ^Murray v. Parker (1854), 19 Beav. 
305 ; 62 E. R. 367. 

Costs generally.] — See Sect. 6, sub-sect. 4, post 

(d) Necessity for Prior Contract 

309. General rule.] — A., being the holder of 
several policies of insurance on the life of B. & 
being unable to keep them up, entered into an 
agreement with C. for the purpose of C. keeping 
them up. The agreement consisted of three 
instruments : (a) a letter by which it was stated 
that C. was to pay the premiums, & to have his 
advances & interest secured by a deposit of the 
policies, a bond & an equitable mtge. of certain 
estates. No time was specified for the repayment of 
the advance & interest. (5) A bond for £6,000, 
referring to the letter for repaying the advances 
& interest at the expiration of six months from 
the death of B. (c) An agreement also referring 
to the letter & to the deposit of the policies to 
secure the payment of the advances & interest 
at the expiration of six calendar months from the 
death of B. by which agreement the advances 
& interest were secured to be paid at six months 
after the death of B., upon certain estates. A. 
died, living B., leaving a considerable amount of 
advances &; interest unpaid, & having before his 
death, assigned the policies to trustees for his 
creditors. C. now filed his bill claiming to have 
all his advances & interest paid & that the agree- 
ment might be varied & made to conform to the 
letter & that, if necessary the policies might be 
sold : — Held : the agreement could not be rectified, 
there being nothing to rectify it by except the 
letter itself, the letter & agreement being incor- 
porated in effect into one instrument & the letter 
not specifically pointing out the time when the 
secmity was to be available. 

When a i)arty wishes to rectify an agreement 
one rule is plain : ho must have some draft or 
some evidence of the intention by which to 
rectify. ... If these instruments do not express 
the intention of the parties, how am I to ascer- 
tain their intention ? (Kindersley, V.-C.). — 
Brougham v. Squire (1852), 1 Drew. 151 ; 61 
E. R. 409. 

310. .] — Pltfs., underwriters, having exe- I 

cuted to defts., iron merchants, a policy of marine 
insurance on a cargo which suffered loss, filed a 
bill for a rectification of the policy, so as to make 
it conformable to that which they said was the 
real contract between the agents, in proof of 
which they pi*oduced in evidence the shp which 
was signed by their agent when presented at Lloyds 
by a clerk of defts.* insurance broker. Defts. 
denied that they ever entered, or intended to 
enter, into any contract other than expressed by 
the policy : — Held : as the slip formed no contract, 
& there was no binding agreement between the 


parties until the policy was signed & the picuiium 
paid, the bill must be dismissed with costs. 

Cte. of equity do not rectify contracts ; they 
may & do rectify instruments purporting to have 
been made in pursuance of the terms of contracts. 
But it is always necessary for a pltf. to show that 
there was an actual concluded contract antecedent 
to the instrument wliich is sought to be rectified ; 

that such contract is inaccurately represented 
in the instrument (James, V.-C.). — Mackenzie 
V. COULSON (1869), L. R. 8 Eq. 368. 

AnnoUxtUms: — ^Refd. Cory v. Patton (1872), L. R. 7 Q. B. 

304 ; Spaldlnar r. Crocker (1897), 13 T. L. R. 396 ; Lovell 

& Christmas v. Wall (1911), 104 L. T. 85 ; Sohofleld v, 

Clouxh, fl913] 2 K. B. 103. 

311. .] — Now, no one for a moment doubts 

that where it is shown that the actual contract & 
intention of the contracting parties was different 
from that which is expressed in the deed, the ct. 
has jurisdiction to alter it. But there is an 
enormous difference between altering a settlement 
under these cii’cumslances & altering a settlement 
where there is no evidence whatever that there was 
a different intention at the time when the deed 
was executed, as is the case luTe (Cotton, L.J.). 

It requires very clear & distinct evidence to 
show that there was some different intention at the 
time when the settlement was executed, & witli 
this exception (Wollaston v. IWibe ^ No. 396, 
po 8 t)f thei'e is hardly a single case whore many 
years after the settlement was executed, on 
mere parol evidence, uncontradicted because 
there was no one to contradict it, the ct. has 
altered a deed because one of tlie parties after- 
wards desired that it should not stand as it was 
executed (Cotton, L.J.). — Tucker v. Bennei't 
(1887), 38 Oh. D. 1 ; 57 L. J. Ch. 507 ; 58 L. T. 
650, C. A. 

Annotaivm : — Refd. Bonlioto r. Hondortioii, 11895] 2 (-Ii. 

202 . 

312. .1 — The essence of rectification is to 

bring the document which was expressed 
intended to bo in pursuance of a prior agreement 
into harmony with that prior agreement. . . . 
It presupposes a prior contract & it requires proof 
that by common mistake the final completed 
instrument as executed fails to give proper effect 
to the prior contract. For this purpose evidence 
of what took place prior to the execution of the 
completed document is obviously admissible & 
indeed essential. . . . Lot mo rei)cat that a prior 
agreement must be proved ; more intention will 
not suffice (Cozens-Haiidy, M.K.). — Lovell & 
Christmas, Ltd. v. Wall (1911), 104 L. T. 85 ; 
27 T. L. R. 236, C. A. 

Amiotalum : — ^Be!d. Slack v, Hancock (1912,) 107 L. T. 14. 

313. Conveyance differing from articles — Con- 
veyance not in purported execution of articles.] — 
Mosely V. Virgin, No. 245, ante , 

314. Property included by general words.] — 
The ct. being satisfied, upon the evidence, that a 
general description of property had been inserted 
inadvertently in a settlement, & not for the pur- 
pose of passing an estate, which the general descrip- 
tion would in terms comprise, made a declaration 
that the general description had been inserted by 
mistake, so far as regarded the estate in question, 


PART V. SECT. 8, SUB-SECT. 2.— 
A. (d). 

309 i. General rule .] — In order that 
a deed may be reformed by the ct., 
there must be at least two tblnsrs 
established, namely an asrreement 
differing from the document, well 
proved by such evidence as leaves no 
reasonable ground for doubt as to the 
existence & terms of such agreement. 


a mutual mistake of the parties by 
ason of which such agreement was 
)t properly expressed In the deed. — 
cNkill V. Haines (1889), 17 O. R. 
0 — CAM. 


80911. .1 — ^The ct. will not rectify 

an alleged mistake in a written 
contract unless it can be shown that 
there waa an actual concluded agree- 
ment antecedent to the Inatrument 


desired to bo rectified. — Whelan v. 
C^UMMixa (1871), 5 Nfld. L. R. 405. — 

NFLD. 

t. Prior verbal agreement .] — Eller- 
MAN V. Carruthers (1908), 8 W. L. R. 
692 : 1 Sask. L. R. 157.— CAN. 

a. .) — Weinkrlkin r. Gocii 

Buildings, Ltd., [1925j App. D. 282. 
“ AF. 

K 2 
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Bed. 3. — Different kinds of relief : Sub-secl, 2, A. (d), 
(e)tfe(/),g.<fcC. (o).] 

& gave the parties liberty to apply as they might 
be advised. 

It is clear that the S. Estate . . . was not 
intended to be included in the settlement ; & 
that it formed no part of the proposal or of the 
contract, but was so included by mistake. I 
think therefore that the decree ought to declare 
that to be so &; direct a reconveyance of that 
estate (Lord Cotteniiam, C.). — Exeter (Mar- 
quess) r. Exeter (Marchioness) (1838), 3 My. & 
Or. 321 ; 7 L. J. Ch. 240 ; 2 Jur. 635 ; 40 E. II. 
040, L. 0. 

AnnoiaiionB : — Confd. Rooke v. Konptnsrton (1856), 2 K. 

•T. 753. Refd. Lackerstoon v. LackerHtocn (I860), 6 Jur. 

N. S. 1111. 

316. Terms cannot be added.] — The ct. will 
not interfere to introduce additional terms into a 
settlement unless it appears on distinct evidence 
that such additional terms were present to the 
minds of the parties at the time of the agreement 
on which the settlement was founded. — Elwes 
V, Elwbs (1861), 3 De (J. F. J. 667 ; 4 L. T. 
503 ; 7 Jur. N. S. 747 ; 0 W. II. 820 ; 45 E. II. 
1036, L. JJ. 

Annolalw7i : — ^Reid. Wclnian v. VVcliiian (1880), 15 ('h. D- 

570. 

816. Mistake preventing parties being ad idem.] 

— Oarpmael V. Powis, No. 440, post, 

317, ,] — Faraday v, 'J’'amwortii Union, 

No. 263, ante, 

313, ,] — liy a verbal agreement entered 

into between pltf. A& the agent of a life insurance 
CO. it was agr eed that a policy should be granted 
to pltf. on the life of H. which xrolicy should not 
be vitiated by reason of II. revisiting, among other 
places, poi’ts on the coast of Africa ; & proposals 
for the policy were drawn up by pltf. & forwarded 
through the agent to the eo. In tlu^se jrroposals 
it was stated that the policy could be ac(;epted 
only on the condition that “II. should be at 
liberty to visit Tangier or any other port within 
the Mediterranean, without subjecting himself 
to any extra premium, etc. ; but it was under- 
sUrod that he was not to reside out of Europe at 
any place in the Mediterranean beyond the period 
of three months, or to go into the interior of 
Asia or Africa.” No mention was made in tlic 
}>ro})OBals of ports on the coast of Africa. The 
policy was effected, with a memorandum indorsed 
upon it in the tenns of the above condition, & 
pltf. i>aid several premiums. II. W’ent to a port 
on the coast of Africa, & died there within three 
months of his arrival. The co. refused to pay the 
assurance money, & pltf. Hied a bill to have the 
mistake in the indorsement rectified ; — Held : 
the agent had no power to bind the co., & the 
memorandum having been framed under a mis- 
take, the real torms of the agreement never having 
been communicated to or adopted by the co., 
the x)olicy was not binding upon either party. — 
Fow'ler V, S(K)rrisii Equitabi^k I^ife Insurance 
Society ^ IIitc iiie (1858), 28 L. J. Oh. 225 ; 
32 L. T. O. S. no ; 4 Jur. N. S. 1160 ; 7 W. II. 6. 

, ~4S’ec, ahOt Part III., Sect. 2, sub-sect. 8, 
0., ante. 

810. Terms of prior contract doubtful.] — 

Ewing &> Laivson v. Hanbury & Co. (1900), 
16 T. L. II. 140. 

Jnnntniion ;~'Eefd. Furaday v. Tamworlh Union (1910). 

86 L. J. Ch. 436. 


820. Contract necessarily under seal.] — Fara- 
day V. Tamworth Union, No. 263, ante. 

821. Higgins (W.), Ltd. v. Northamp- 

ton CORPN., No. 87, ante. 

(e) Convei/ance after Previoua Written Agreement. 

322. Whether rectification ordered — Conveyance 
In conformity with agreement.] — May v, Platt, 
No. 85, ante. 

323. .] — Where a deed has been 

executed in j)ursuance of a previous option in 
writing between the same parties : — Held : the 
ct. could not rectify the deed on the ground that 
it did not represent the true intention of the 
parties.-— T hompson v, Hickman, [1007] 1 Ch. 
550 ; 76 L. J. Ch. 254 ; 06 L. T. 464 ; 23 T. L. B. 
311. 

AnrhointimB .-—Refd. Fowler v. Sugden (1916), 85 L. J. K. B. 

1090; (.Vaddoc5k v. Hunt. [1923] 2 Ch. 136. Mentd. 

Glyn V. Howell, jl909J 1 Ch. 666. 

324. .] — Where owing to a mutual 

mistake in reducing a verbal agreement for the 
sale of land into writing, the written agreement 
failcid to express the real bargain between the 
partitas, &> the mistake was embodied in a deed of 
conveyance, with the result that a piece of land, 
wliich had in fact been bought & paid for by 
pltfs., was wrongly conveyed by the vendors to 
deft., who had notice of pltfs.’ title : — Held : the 
ct. since Jud. Act, 1873 (c. 66), had jurisdiction to 
rectify the (;onveyance, notwithstanding that the 
deed conformtid strictly with the written agree- 
ment, & although the effect of ordering rectification 
was to grant specific performance of a written 
agreement with a parol variation. — C raddock 
Brothers v. Hunt, [1923] 2 Ch. 136 ; 02 L. J. 
Ch. 378; 120 L. T. 228 ; 67 8ol. Jo. 693, C. A. 
Annotation : — Apprvd. United States t\ Motor Trucks, [1024] 

A. C. 196. 

325. Conveyance differing from written 

agreement.] — With regard to reforming tlie lease 
it is to be observed there was a written agreement 
followed by a regular lease, differing in many 
particulars from the agreement. The primd facie 
conclusion from tlicse facts is that there was a 
new agreement with which the lease is in con- 
formity (Turner, L.J.). — Hills v. Bowi^nd 
( 1853), 4 J)e G. M. & G. 430 ; 22 L. J. Ch. 064 ; 
22 L. T. O. 8. 139 ; 1 W. 11. 422 ; 43 E. 11. 575, 
L. JJ. 

Sec, alsOf Sub-sect. 2, A. (/) ; Sect. 4, sub-sect. 1, 
B. (6), post, 

if) Rcciificalion of Written Agreement where Specific 
Performance Claimed, 

326. Whether granted.] — By a building agree- 
ment in writing O. agreed to take a certain piece 
of land on lease & to build six houses upon it 
within riine months, F. agreed to build a bridge 
over a rivi*r adjoining the land, to give access to 
the houses witliin three months from their com- 
pletion. O. built foui* 1 louses &- the bridge not 
liaving been eivcted within tliree months brought 
this action, claiming to have the agreement rectified 
on the ground that the number 6 had been inserted 
by mistake for 4 &; to have damages for non- 
performance of the agreement to build the bridge. 
The objection was taken that pltf. who was in 
effect seeking specific performance, because unless 
he was entitled to specific performance he would 
be a more tenant at will & have no claim to 
damages, could not bring pai^ol evidence to alter 


PART V. SECT. 8, SUB-SECT. 2. — nmd,\ — Matkar r. Lyns, [1018] O. W. N, 201 ; 46 D. L. R. 66. — CAN. 

A. (d). \ . L. R. 629. AUS. 322111. — - • .] — MAimwAi.T. f>, 

8221. Whether rectification ordered — 82211. .] — Hickman t?. Canadian Pacific Lumber Co.. Ltd.. 

Conveyance in conformity with agree- Warman (1919), 44 O. L. R. 257 ; 15 [1921] 3 W, W. K. 209. — CAN. 
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the written agreement under which he was suing : 
— Held : evidence was admissible for the purpose 
of obtaining rectification of the contract & there 
was no reason why a claim for rectification of a 
contract & for its specific performance as rectified 
should not be joined in the same action ; the old 
cases in which pltf . in a specific performance action 
was not permitted to bring parol evidence turned 
on Stat. Frauds which was not pleaded, &: did not 
apply the agreement having been part performed. — 
Olley V. Fisher (1886), 34 Ch. D. 367 ; 56 L. J. 
Ch. 208; 55L. T. 807 ; 35 W. K. 301. 

Annotations: — Consd. Craddock r. Hunt, [1923] 2 Cli. 136. 

Refd. Conway Bridge Comrs. v. .Tones (1910), 102 L. T. 

92 ; Forglone v. Lewis, [1920] 2 Ch. 326. 

327. .] — Shrewsbury & Talbot Cab &; 

Noiseless Tyre Co., Ltd. v . Shaw (1890), 89 
L. T. Jo. 274. 

Annotation ; — ^Refd. Craddock v. Hunt, [1923] 2 Ch. 136. 

See Sub-sect. 2, A. (e), ante, 

B, Condition Precedent to Itelief, 

See vSect. 1 , ante, 

C, What must he Proved, 

(a) The Mistake, 

328. Mistake must be shown.] — Burt v . Bar- 
low (1792), 3 Bro. C. C. 451 ; 29 E. K. 038, L. C. 

329. .] — Bill to rectify a conveyance, 

alleged to have passed by mistake more than was 
included in a previous agreement, dismissed ; f-he 
(jonveyance reciting a more extended agreement, 
the parties being dead, 'the agent of the grantor 
having acknowledged the extended agreement, 
& the agent of the grantee, who could have given 
a personal account of the transaction, not having 
been examined by pltf. 

There is no doubt on the one hand, that if an 
instrument affects by its recital to carry into 
execution a (lertain agreement & go(;s beyond that 
agreement, the ct. will rectify it ; b(!caus(^ then it 
has clear evidence on the face of the instrunumt 
itself ; that the instrument operates beyond its 
intended operation ; on the other hand it is quite 
clear that parties may enter into articl(;s of agree- 
ment & the terms of tlie agreement may be 
extended by parol, provided the conveyance 
itself is written evidence that there has been such 
an extension by the parol agreement (Lord 
Eldon, C.). — Beaumont v , Bramley (1822), 
Turn. <te B. 41 ; 37 E. K. 1009, L. C. 

Annutaiiona : — Distd. Howkius v. JuckHon (1850), 2 H. & Tw. 

301. Consd. Rooke v. KenHlupUm (1850), 2 K. & J. 763 ; 

Boiitley r. Maokay (1802), 4 J)e (1. F, & J. 279. Reid. 

C()X V. Bruton (1857), 5 W. B. 544 ; Wriifht v. Wilkin 

(1859), 4 De G. 8c J. 141. 

330. .] — An erroneous statement was made 

to a life insurance co., by or through their agent, 
a.s to A.’s interest in his son’s life ; upon which the? - 


CO. granted a policy to A. After the son*s death 
the co, discovered the error & refused to pay the 
sum insured. A bill filed by A. to have the mistake 
rectified was dismissed, because the evidence did 
not show distinctly whether the mistake arose 
from the agent’s inadvertence, or from his having 
been misinformed by A. 

Pltf. had failed in making out such a mistake as 
thect. could correct (Shadw'ELL, V.-C.). — Parsons 
V, Bignold (1843), 13 Sim. 518 ; 1 L. T. O. S. 358 ; 
7 Jur. 591 ; 60 E. R. 201 ; affd, (1846), 15 L. J. 
Ch. 379, L. C. 

Annotations : — Consd. Re Universal Non-Tariff Flro Insoo., 

Forbes* Claim (1875), L. U. 19 Eq. 485. Mentd. Farr v, 

London Edinburgh Sc Glasgow Assoo. (1891 ), 8 T. L. 11. 88. 

331. .] — Bradford (Earl) v, Romney 

(Earl), No. 345, post, 

332. .] — An action was brought to rectify 

a voluntary settlement, made by a deed poll or 
declaration of trust, & dated July 15, 1880. It 
was executed by pltfs., two elderly ladies & their 
neiihew who was appointed trustee. Pltfs. had 
recently discovered, as they alleged, that the deed 
did not carry out their real intention, & they 
therefore desired to have it rectified in certain 
respects. It was decided that the ct. had juris- 
diction, in a proper case, to reform or rectify a 
voluntary settlement, as well as a settlement for 
value ; but that the ct. would hesitate to rectify 
a voluntary settlement at the instance of the 
settlors merely on their own evidemee as to their 
intention, unsupported by otlier evidence, such as 
written instructions, even though the rectification 
sought would bring the settlement more into 
liarmony with recognised precedents, & with 
what the settlors might reasonably have intended 
at the time. On appeal : — Held : \mder the cir- 
cumstances this was not a (;aso in vdiich the ct-. 
ought to ordc^r the deed to be rectified, there being 
no satisfactory evidence of a misl-akt? liaving been 
made ; & therc^fore the appeal must be dismissed. — 
Bonhote V, Henderson, 11895] 2 (-h. 202 ; 72 
1.. T. 814 ; 43 W. R. 580, 0. A. 

Annotation : — Reid. Kuko v. Hooper (1900), 83 Ti. T. 669. 

333. .] — The ct. can only rectify a settle- 

ment, which is a matter of contract, when it is 
shown that both parti(is liave been in error, that 
something has been put in or omitted which does 
not carry out the intention of either i>arty 
(Kekewich, j.). — Rake v, Hoof*er (1900), 8.3 
L. T. 669 ; 17 T. L. R. 118 ; 45 Sol. Jo. 117. 

334. .] — Insurance co. claimed rectification 

of the policies as against the brokers so as to comply 
with their view of the effect of the open covers, 
riie claim was made more than six years after the 
issue of the policies ; — Held : apart from any 
question under Stat. Limitations, there was no 
clear evidence of common mistake, & iiie policies 
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328 i. MisUzke must be shown. ] — To 
entitle a party to rectify a document 
he must show distinctly the intent 
of all parties thereto, Sz. that there 
has been a mutual mistake. — ^M cCluhe 
V. Mahshall (1883), 9 V. L. Jl. 84. — 
AUS. 

328 ii. .1 — Although the Oown 

may show mistake in law or fact in 
respect of its grant when the indi- 
vidual could not, still the evidence 
must be conclusive. — ^A,-0. e. Gar- 
butt (1855), 5 Gr. 181.— CAN. 

828 iii. .] — To induce the court 

to vary a written instrument, on the 
ground of alleged mistake, the evi- 
dence must be of the strongest 
character. — Wiixiamb v. Felkkii 
(1869), 7 Ur. 345.— CAN. 

828 iv. .] — Wiirm v, Hatgiit 


(1865), 11 Gr. 420.— CAN. 

32 g V. .1 — Dominion Loan 

Society v , Daklino (1880), 5 A. il. 
576.— CAN. 

32 g Vi. .) — Sylvester r. Pouter 

(1896), 11 Man. L. R. 98. — CAN. 


328 vii. . )— There may be reforma- 

ion of a deed based on clear & con vino - 
ng evidence that a mistake was m*mo 
lotwlthstanding the denial of deffc*» 
)ut not where the evidence is confined 
o the allegations of the grantor Sc 
rrantee. Sc where the deed has been 
ixecutcd within a day or two after 
he parties had been on the ground 
ocating the portion to be conveyed. 
-MCNEIL r. foNA GinpsuM PjopucTOj 
iTD., [1025] 2 D. L. R. 659 ; 58 
J. a. R. 80.— CAN. 


328 vlli. . }— A mtgor. alleged that 

a sum iu excess of hJs debt to the 


intgee. had been iusortiHl in the instru- 
ment, but, on the facts, there being 
no reason to suppose that there was 
any fraud or deceit on tlio part of the 
mtgee., or that there was any mutual 
mistake of the parties as to the amount 
stated as tliat for wliich the security 
was given, a suit to liavo the instni- 
ment rectified was dismissed. — A manat 
Bibi V. Lachman Perhhad (1880), 
I. L. H. 14 C3alc. 308 ; L. R. 14 Ind. 
App. 18.— IND, 

328 ix. .] — Job Brotiikkr Sc Co, 

V. Normobe (1888), 7 Nfld. L. K. 371. 
— NFLD. 

828 X. .] — In a suit to rectlfv a 

mistake in a will, positive proof that 
there was a mistake Sc the nature of 
the mistake must be given, Sc nothing 
must be left to conjecture. — I saac v. 
Mills (1887), 5 N. Z. L. R. C. A. 122. 
— N.Z. 
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Seel. 3. — Different hinds of relief: Sub-sect. 2, C. (a), 
(b) (c), D. {ah {hh (c), (d) cfc je).] 

ought not to be rectified as against the brokers 
in an action to which their principals were not 
parties. — E mpress Assurance Corpn., I^td. v. 
Bowring (C. T.) & Co., IjTD. (1905), 11 Com. Cas. 
107. 

Annoiaiion : — ^Mentd. Glasgow Assco. Corpn. v. SytnondHou 
(1911), 104 L. T. 254. 

SeSf also. Sub-sect, 2, 0. (c), post. 

What amounts to mistake.] — See Parts T. &> II., 
ante. 

(b) Concurrent Intention of Parties up to Time of 
Execution. 

335. General rule.] — Shelburne (Countess 
Dowager) v. Inchiquin (Earl), No. 350, post. 

336. .] — (1) Parol evidence admissible in 

opposition to a specific performance of a written 
agreement upon the heads of mistake or surprise 
as well as of fraud ; & upon such evidence the bill 
was dismissed. 

(2) Lord TavnLOW in Shelburne (Countess Dow- 
ager) v. Inchiquin (Earl), No. 356, post, seems to say 
that the proof must satisfy the ct., what was the 
concurrent intention of all parties ; & it must 
never be forgotten, to what extent deft., one of 
the parties, admits or denies the intention 
(Lord Eldon, 0.). — Townshend (Marquis) v. 
Stangroom, Btangroom V. Townshend (Mar- 
quis) (1801), 6 Ves. 328 ; 31 E. R. 1070, L. C. 
AnnotalionB : — As to (1) Apld. Beaumont v. Bramley (1822), 
Turn. Ht. II. 41. Consd. Carroll v. Keayti, Keays v. (Jarroll 
(1873), 22 W. li. 243. Refd. Squire Campbell (1836), 1 
My. tie Cr, 450. As to (2) Gonsd. Clowes v. HiggiuHon 
(1813). J Ves. & B. 624 ; Wood v. Scarth (1855), 2 K. & J. 
33 ; Fowler v. Fowler (1869), 4 De Q. & J. 250. Reid. 
Fowler v. Sugden (1910), 116 L. T. 61 ; Craddock v. 
Hunt, [1923] 2 (3h. 130. Oenerdtly, Reid. Mortlook v. 
Buller (1804), 10 Ves. 292 ; London & Blrtnlnghain lly. 
V. Winter (1840), Cr. & Ph. 67 ; Manser v. Back (1848), 0 
Hare, 443 ; Smithson v. Powell, Powell v. SmitliHon 
(1862), 20 L. T. O. S. 106 ; VouJllon v. States (1850), 25 
L. J. C^. 876 ; Wharram v. Wharram (1804), 4 New Hep. 
117. Mentd. Bloliardson v. Smith (1870), 39 L. J. Ch. 
877 ; lie Marlborough, Davis v. Whltelioad, [1894] 2 Ch. 
138. 

337. ,] — a.-G. V. Sitwell, No. 373, post. 

338. .] — The ct. will not reform a settle- 

ment, on the ground of mistake, unless the 
evidence, os to the mistake, & as to the real 
intention of the parties, is perfectly clear & 
satisfactory. 

Now in order to justify the ct. in taking such 
a course, it is obvious that a clear intention must 
be proved ; it must be shown that the settlement 
does not carry into effect the intention of the 
parties. ... It must be proved, not only that 
the contract was different from that which the 
settlement carried into effect, but that there was 
no change of intention, by which the circumstance 
that the settlement did not follow the terms of 
the original contract might be explained (Lord 
Cottenham, C.). — Breadalbane (Marquess) v. 
Chandos (Marquess) (1837), 2 My. & Cr. 711 ; 7 
L. J. (^h. 28 ; 40 E. R. 811, L. O. 

Annotatiowi Reid. Wood r. Dwarrle (1856), 25 L. J. Ex. 
129. Mentd. Huudoruon v. UoiiderHon (1843), 3 Hare, 
100 ; Boyae v. Cololougb, Boyso v. Ilonsborough (1864), 
1 E. & «T. 124. 

339. .] — Rooke V. Kensington (Lord), 

No. 283, ante. 

340. .] — For the purpose of reforming an 


instrument, clear & unambiguous evidence must 
be produced, not merely showing a mistake, but 
showing the deed in its proposed state to be in 
conformity with the intention of all the parties 
at the very time of its execution, & a denial by 
one of the parties that the deed as it stands was not 
according to his intention at the time ought to have 
considerable weight. A deed of compromise 
between a mother & son recited a letter of the 
mother’s, who was a widow, written befcire the 
son’s marriage, stating that by her will her 
residuary estate would be divided equally between 
her four sons. The deed also recited that the 
mother was seised, or had power to dispose of real 
estate, the particulars whereof were specified in a 
schedule to the deed. It further recited disputes 
as to the effect of the ante-nuptial letter, & that 
to end them the arrangement was entered into 
effected by the deed. By the witnessing part, 
the mother covenanted that her exors. would at 
her death pay to the son such a sum as should be 
found to be the amount to which he would have 
been entitled if her real & personal estate had 
consisted of the particulars specified in the 
schedule, & she had died without altering her will 
as it stood when the letter was written. The 
descriptions in the schedule comprehended not 
only property of which she could dispose, but other 
property of which she was tenant for life only, 
& which was intermixed with the former, & this 
was noticed in the schedule : — Held : without 
conclusive evidence of an intention on the part 
of both parties at the execution of the deed to 
enter into some other contract, it could not b(i 
reformed. 

It is clear that a person who seeks to rectify 
a deed upon the ground of mistake must be 
required to establish in the clearest & most 
satisfactory manner, that the alleged intention 
to which he desires it to be made conformable 
continued concurrently in the minds of all parties 
down to tlie time of its execution, & also must be 
able to show exactly & precisely the form to which 
the deed ought to be brought (Lord Chelmsford, 
C.). — ^Fowler v. Fowler (1859), 4 De. G. &: J. 
250 ; 45 E. R. 97, Jj. 0. 

Annotatio7ia : — Consd. Hake v. Hooper (1900), 83 L. T. 669 ; 

Fowler r. Sugdeu (1916), 115 L. T. 51 ; Vaudeville Electric 

Cinema v. Murlaet, [1923] 2 Ch. 74. Refd. CJolclough v. 

Smith (1864), 10 L. T. 918 ; Clark v. Glrdwood (1877), 7 

Ch. D. 9. 

341. .] — In a suit to rectify a settlement 

on the ground of mistake, the question for the ct. 

is, what was the intention of the parties at the 
time when the settlement was executed, & not 
what they would have done if when they executed 

it, the result of what they did had been present to 
their minds. A deed of appointment, in favour of 
some of the objects of a power, rectified by the 
insertion of a hotchpot clause, the ct. being satisfied 
upon the evidence that the intention of the donee 
of the power was to produce equality, &> that the 
clause had been omitted by mistake. — ^Wilkinson 
V. Nelson (1801), 7 Jur. N. S. 480 ; 9 W. R. 893. 

342. .] — Daniel v. Arkwright, Oour- 

THORPE V. Daniel, Daniel v. Courthorpb (1864), 
2 Hem. & 95 ; 4 New Rep. 418 ; 11 L. T. 18 ; 

10 Jur. N. S. 764 ; 71 E. R. 396. 

Armci^ims .—DiBid. Bake v. Hooper (1900), 83 L. T. 069. 

Retd. Bouhote v. Henderson, (18961 1 Ch. 742. Mentd. 

Re Turner's S. E. (1884), 28 Ch. D. 206. 


PART V. SECT. 3, SUB-SECT. 2.— 
C. (t). 

836 1. General rule.]— A person, who 
seeks to rectify a deed upon the ground 
of mistake, must be required to estab- 
lish, in the clearest 8c most satisfactory 
manner, that the alleged intention to 


which he desires it to be made com- 
formable continued concurrently in 
tlie minds of all parties down to the 
time of its execution. — ^Mxdhabji v. 
Ramkatu (1906), 1. h. R. SO Bom. 
457.— IND. 

836 li. —.3 — In order to obtain a 


rectification of a deed on the ground 
of a mistake at variance with the agree- 
ment or intention of the parties, it is 
necessary to give clear Sc incontestable 
evidence of the agreement or intention. 
— ^Williams v. Psarcb (1876), 3 C. A. 
142 ; IJ. R. N. a 15 ; affg., 2 J, R. 166. 
— ^N.Z. 



Paet V. — ^Relief m 

343. Qualification of rule — Rectification to set 
aside deed pro tanto.] — ^Although in general, in 
order to induce the ct. to rectify an instrument on 
the ground of mistake, it must be shown that the 
mistake was the concurrent mistake of all the 
parties, yet semhle : this rule ought not to bo 
applied where the object of the rectification is to 
set aside the deed pro tanto as against the party 
alleging the mistake (Turner, L.J.). 

I venture to doubt whether this rule applies or 
ought to be applied to a case like the present in 
which the purpose of the rectification is to set 
aside the deed pro tanto as to the parties allegfing 
the mistake, for in such a case no proof would be 
necessary of any further agreement. It would be 
sufficient to prove the mistake & the circumstances 
entitling the party to have the mistake removed. 
It is obvious, that unless the rule be so qualified, 
it would always be in the power of one of the 
parties to an instrument to defeat the right of 
another of the parties to set aside the instrument 
(Turner, L.J.). — Bentley v, Mackay (1802), 4 
De G. F. & J. 279 ; 31 L. J. Ch. 697 ; 7 L. T. 143 ; 

8 Jur. N. S. 1001 ; 10 W. B. 873 ; 45 E. B. 1191, 
L. JJ. 

(c) Form of Proposed Alteration, 

344. General rule.] — Fowler v, Fowler, No. 
3i0, ante. 

345. .] — At the time of the marriage of the 

daughter of A. she was contingently entitled to a 
portion out of certain trust funds. By the 
settlement made on such marriage, after reciting 
that she was entitled to the sum of £10,000 in 
possession, the same sum was vested in trustees 

settled on herself, her intended husband, & tlui 
children of the marriage. The settlement also 
contained a covenant to settle all her after- 
acquired property. The £10,000 mentioned in 
the settlement & settled, was in fact advanced by 
A. out of his own moneys. After A.’s death, 
when the daughter’s portion out of the lirst- 
mentioned trust funds became payable, a bill was 
filed by the representatives of A. to have it declared 
that his estate was entitled to bo recouped the 
£10,000 advanced by him on his daughter’s 
marriage to the extent of her portion. Evidence 
was adduced as to the terms & circumstances under 
which the daughter’s marriage settlement was 
executed, & the husband made an affidavit, in 
which he stated that he was utterly ignorant at the 
time of the marriage whence the £10,000 was 
derived, or that it was advanced by A. under an 
impression that he was to be recouped out of Ids 
daughter’s fortune the money so advanced 
Held: (1) treating the question as one arising 
upon the construction of the settlement, when 
evidence of the intention of the parties was 
inadmissible, there was nothing to show that tin? 
£10,000 paid by A. was meant to bo an accelerated 
advance of what his daughter might, & ultimately 
was, entitled to out of the other trust funds, or 
to exclude the last-mentioned property from the 
operation of the covenant to settle future-acquired 
property ; (2) treating the case as one for the 
reformation of the settlement, when parol evidence 
was admissible, there was no evidence to show 
that its provisions were at variance with the real 
intention of the parties, & as no mistake common 
to all parties had been made, the settlement could 
not be rectified. 

(3) In cases of reforming a deed it is essential 
that the extent of the proposed alteration should be 
clearly defined & ascertained by evidence contem- 
poraneous with or anterior to the deed. — Bradford 
(Earl) v. Romney (Earl) (1802), 30 Beav. 431 ; 31 
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L. J. Ch. 497 ; 6 L. T. 208 ; 8 Jur. N. S. 403 ; 10 
W. R. 414 ; 54 B. R. 950. 

AnnotoAirms : — As to (2) Distd. Harris «. Pep^peroll (1867), 
L. R. 6 Eq. 1 ; Clark v. GiniwooU (1877), 7 Ch. D. 9. 

346. ' .] — Sutherland (Duke) v. Heath- 

cote, No. 292, ante. 

347. Mistake by testator.] — Testator’s 

mistake not rectified because nothing to show, 
what would have been the intention if no mistake. 
— Smith v. Maitland (1791), 1 Ves. 362 ; 30 E. R. 
386, L. C. 

Annotation: — Consd. Wostoott r. Culliford (1844), 3 Hare, 
263. 

D. Particular Instances, 

(a) Conveyances, 

See Sale op Land. 

(6) Insurance Policies. 

See Insurance, VoL XXIX., pp. 52, 175, 323, 
397, Nos. 152-155, 1318-1324, 2648, 3157. 

(c) Joint Contracts. 

Bills of exchange.] — See Bills op Exchange, 
Vol. VI., pp. 49, 60, Nos. 365-371. 

Bonds drawn as joint by mistake.] — See Bonds, 
Vol. VII., pp. 192-194, Nos. 320-338. 

Construction of contract in terms joint.] — See 
Contract, Vol. XII., pp. 20-28, 43, 35, Nos. 
40-55, 117-129. 

Partners.] — See Partnership. 

(d) Settlemenia. 

SeSf generally t Settlements. 

Voluntary settlements.] — See Gifts, Vol. XXV., 
p. 623, Nos. 100-102 ; Settlements. 

Settlement enrolled under Fines & Recoveries Act, 
1833 (c. 74).] — See Real Property. 

(c) Other Cases, 

Arbitration — Order for reference.] — See Arbitra- 
tion, Vol. II., pp. 625, 620, Nos. 2527-2542. 

Bastardy order.] — See Bastardy, Vol. HI., 
p. 407, Nos. 404, 405. 

Bankruptcy — Proof of debt due on a bond — 
Mistake In bond.] — See Bankruptcy, Vol. IV., 
p. 243, No. 2306. 

Proof for money advanced on security — 

Mistake In security.] — See Bankruptcy, Vol. IV., 
p. 297, No. 2783. 

Proof In bankruptcy — Mistake from In- 
advertence.] — See Bankruptcy, Vol. IV., p. 343, 
Nos. 3218-3220. 

Bills of exchange.] — See Bills of Exchange, 
Vol. VI., p. 485, No. 3078. 

Bills of sale — Rectification of register.] — See 
Bills of Sale, Vol. VII., p. 104, Nos. 620-623. 
Bonds.] — See Bonds, Vol. VII., p. 222, No. 046, 
Building contract.] — See Building Contracts, 
Vol. VII., p. 349, No. 72. 

Charities.] — See Charities, Vol. VIII., p. 281, 
No. 554, 

Companies — Removal from list of contributories.] 
— See Companies, Vol. IX., p. 235, No. 1488. 

Mistake as to identity of company .] — See 

Companies, Vol. IX., p. 251, No. 1564. 

Rectification of register .] — See Companies, 

Vol. IX., p. 295, No. 1834. 

Under Companies Act, 1862 .] — See Com- 

PANiF^, Vol. IX., pp. 310, 317, Nos. 1967, 1970, 
1971, 1973. 

• Transfer of shares.] — See Companies, Vol. 
IX., p. 363, No. 2314. 

Liability of director.] — See Companies, Vol. 

IX., p.:451. No. 2929. 
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Sect, 3. — Different kinds of relief: Suh-sect 2, D. (c) ; 
sub-sects, 3, 4 5. Sect, 4 : Sub-sect, A, d: 

B, (a),] 

Articles of association.] — See Companies, 

Vol. IX., p. 667, No. 3601. 

Winding up of company.] — See Companies, 

Vol. X., pp. 949, 950, Nos. 6499-6603. 

Deeds — Transposition of terms.] — See Deeds, 
Vol. XVII., p. 355, No. 1666. 

Amendment of afildavits.] — See Evidence, Vol. 
XXII., pp. 634,635, Nos. 6732-5741. 

Writs of execution.] — See Execution, Vol. XXI., 
p. 430, No. 119 ; pp. 431-434, Nos. 132-166. 

Correction of wills.] — See Executors, Vol. 
XXIII., pp. 135-137, Nos. 1339-1359 ; Wills. 

Payment under order of comt — Order con- 
travening Income Tax Acts.] — See Income Tax, 
Vol. XXVIII., p. 68, No. 358. 

Settlement on marriage of infant — ^Mistake by 
person acting on infant’s behalf.] — See Infants, 
Vol. XXVIII., p. 216, No. 754. 

Leases.] — See Landlord & Tenant, Vol. XXX., 
p. 480, 481, Nos. 1417-1420. 

Register under Workmen’s Compensation Act, 
1906.] — See Master & Servant, Vol. XXXIV., 
pp. 446, 447, Nos. 3653-3656. 

Patents.] — See Patents. 

Order to pay compensation made by Lords of the 
Treasury.] — See Public Authorities. 

Valuation list for rate assessment.] — See Bates 
& Rating. 

Fines.] — See Beal Property. 

Land Register.] — See Real Property. 

Register of trade marks.] — See Trade Mares. 

Bought & sold notes.] — See Sale op Goods. 

Agreement to purchase business — Error in valua- 
tion of goods.] — See Sale op Goods. 


Sub-sect. 3. — Cancellation op Instrument. 

348. Bond — Purchase of reversionary interest.] 
—Hitchcock v, Oiddings, No. 90, ante, 

.]^ Sce Bonds, Vol. VJI., p. 234, No. 765. 


Sub-sect. 4. — Defence to Action. 

349. When available — Contract not such as 
equity would reform — Action at law restrained by 
injunction.] — In an action on a dissolution of 
partnership deed, in which one of the parties 
covenanted with the other not to practise in a 
certain district, tlie action being for the penalty 
incurred by practising in a certain part of that 
district, a plea was allowed to be pleaded, by way 
of equitable defence, to the effect that tlie part in 
question had been treated between the parties in 
their partnership arrangements as not part of 
that district, that it was not intended to include 
it in the prohibition to practise, & that the deed 
in that respect was executed under a mistake in 
fact, the ^'ound of the defence being, not that a 
ct. of equity would reform the deed, for, aemble, 
it could not be reformed, but would decree a 
perpetual & absolute injunction against suing 
upon the covenant for practising in the place in 
question. — Luce v, Izod (1856), 1 H. & N. 245 : 
25 L. J. Ex. 307 ; 2 Jur. N. S. 673 ; 156 E. R. 1194. 

Annotatixma : — ^Distd. Hois v. Scottish Equitable Life Assce. 

Soc. (1857), 2 H. & N. 19. Rsfd. Wake v. llarrop (1861), 

6 H. & N. 7 68. 


350. Performance impossible— By 

default of plaintiffs.] — To a count for not accepting 
petroleum pursuant to contract by bought & sold 
notes, defts. pleaded, by way of equitable defence, 
that the real contract was not that which was 
contained in the bought & sold notes, but was a 
contract for 160 cases of refined petroleum to 
agree with a sample shown by the brokers at the 
time of Tnn.lcing the contract, & that the brokem, 
who were acting as agents for^ both parties, in 
drawing up the contract, by mistake omitted to 
state therein that the sale was by sample ; that 
the mistake was not discovered until after defts. 
had received a portion of the petroleum ; that 
pltfs. were never ready & willing to deliver to defts. 
any cases of petroleum as the petroleum they so 
agreed to sell, except a certain lot of 150 cases ; 
that the petroleum which pltfs. were so ready &; 
willing to sell in fact did not agree with the sample, 
but were greatly inferior thereto, of less value ; 
& that, as soon as defts. discovered that fact, 
they refused to receive any more of it, & gave 
notice of such refusal to pltfs. : — Held : this plea 
afforded a good equitable defence, inasmuch as, 
the full performance of the agreement having 
become impracticable by reason of the default 
of pltfs., the case was not one in which a ct. of 
equity could reform the contract, or impose 
conditions upon defts. — ^Borrowman v, Rossell, 
(1864), 16 C. B. N. 8. 58 ; 33 L. J. C. P. Ill ; 10 
L. T. 236 ; 10 Jur. N. S. 679 ; 12 W. R. 426 ; 
143 E. R. 1045 ; sub nom. Bowman v, Rossel, 3 
New Rep. 471. 

Annotation .—Apia. Nlcoll V. Bell (1875), 32 L. T. 815. 

351 . Contract reformable in equity.] — 

(1) By the conditions attached to a contract of 
indemnity against losses in trade, the guarantee 
became void on the death or retirement from trade 
of the person guaranteed : — Held : this condition 
applied to the death or retirement of one of two 
partners g^uaranteed ; & therefore that a plea 

alleging such death of the partner was an answer 
to an action against the co-partner by the guaran- 
tors for the subscription or annual payments 
agreed to be paid by the assured. 

(2) Deft, pleaded on equitable grounds to an 
action for such payments, & also for a certain 
increased premium, that by certain printed rules 
& regulations delivered to him as the rules & 
regulations under & subject to which the agreement 
for guarantee was to be made, the amount of 
subscription payable by the assured was to be 
increased at a certain specified percentage rate, 
according to the amount of admitted claims in the 
previous year, & that deft, entered into the contract 
upon the basis faith of such rules regulations ; 
but that the contract did not contain them, &; 
other & much less advantageous rules, with other 
rates were substituted, of which deft, had no 
notice ; — Held : the plea was bad, as the facts 
stated would not relieve deft, from the performance 
of the contract, but would only entitle him to have 
it reformed. — Solvency Mutual Guarantee Co. 
V, Freeman (1861), 7 H. & N. 17 ; 31 L. J. Ex. 
197; 168E. R. 374. 

Annotation :—Oenerally, Reid. Harvey v. Municipal Per- 
manent Investment Bldg. Soc. (1884), 26 Gh. D. 273. 

352. Mistake as to other contract between 

other parties.] — Sea Fire Life Assurance Co. took 
an assignment, valid, as they supposed, from Port 
of London co., of their business & obligations, &; 
drew a bill in favour of pltf., to whom Port of 


PART V. SECT. 8, SUB-SECT. 8. 
b. Deed of conveyance — Land sold 
for taxes by mistake,] — C^habiton v, 
Watson (1883), t O. R. 489.— CAN. 


PART V. SECT. 3, SUB-SECT. 4. 

0 When available — Covenant in 
lease tncomplete ,} — ^To an action of 
covenant in a lease, deft, pleaded In 


substanoo on equitable grounds, that 
by mutual mistake the covenant 
declared on was Inserted in the lease 
in different terms from what both 
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London co. owed £500, on deft., their cashier, 
who accepted it for that amount payable at jsixty 
days. Pltf., as well as the assurance co., were 
under the same mistaken apprehensions that the 
assignment was valid. It turned out to be invalid. 
To an action upon the bill, deft, proposed to plead 
by way of equitable defence that the bill was 
drawn 8c accepted under a mistaken supposition 
on the part of pltf., as well as of deft., that the 
assignment was valid : — Held : the mistake was 
not a mistake as to the contract in the bill itself, 
but was a mistake as to another contract between 
other parties, 8c such a plea was no defence either 
at law or in equity. — Balfour v. Sea Fire Life 
Assurance Co. (1857), 3 C. B. N. S. 300 ; 27 L. J. 
C. P. 17 ; 30 L. T. O. S. 122 ; 3 Jur. N. S. 1304 ; 
0 W. R. 19 ; 140 E. B. 756. 

Annotation : — Apld. Pope & Pearson v, Buenos Ayres Now 

Gas Co. (1892), 8 T. L. K. 758. 

353. Plaintiff deceived by reasonable 

reading of contract.] — Pltfs.* agent entered into a 
contract to supply bricks to a builder at certain 
prices “to be taken within four months from the 
date thereof. Month’s account, 8c bUl at five 
months from the date thereof. The due perform- 
ance of this contract by “ the builder being 
guaranteed by deft. This was signed by deft., but 
he 8c pltf.’s agent both understood 8c agreed that 
he was thereby ^aranteeing only the acceptance 
of bills by the builder. Pltf. always believed deft, 
had ^aranteed the payment of the bills, 8c heard 
nothing of the agreement of their agent with 
deft. The agent had received no authority from 
pltfs. to assent to such a guarantee as deft, 
intended, 8c pltfs. supplied the bricks on the faith 
of the guarantee, as they interpreted it : — Held : 
the contract was a guarantee for the payment of 
these bills, 8c this was not such a mutual mistake 
between the parties as to constitute an equitable 
ground of defence to an action upon the guarantee. 

Pltfs, having been deceived by the i*easonable 
reading of the guarantee as to what had been 
deft.’s meaning, deft, is not entitled to relief 
in equity, nor is he, according to my opinion, in 
common justice (Cockburn, C.J.). — Haymen v. 
Gover (1872), 25 L. T. 903, 

364. Agreement contrary to Intention of 

parties.] — Equitable plea to a declaration for 
allowing the business of a cheesemonger or pork 
butcher to be carried on on deft.’s premises near 
to certain premises let by deft, to pltf. contrary to 
agreement that at the time of making the agree- 
ment deft, possessed a shop near the premises 
let, where such business was, & had long been 
carried on, as pltf. knew ; that it never was in- 
tended that such business should not be carried 
on there ; that the agreement was by mistake so 


framed as to include the carrying on of such 
business there in the general words ; that the real 
8c true agreement was fulfilled, 8c was always 
understood 8c acted upon as not intended to 
prevent the carrying on of such business there : — 
Held : a good plea. — ^Nicoll v. Bell (1875), 32 
L. T. 815. 

Whether agent or principal liable upon 
contract .] — See Agency, Vol. I., p. 639, Nos. 2603, 
2604. 

Defence to action for specific performance.] — 

See Landlord & Tenant, Vol. XXX., pp. 415, 
416, Nos. 774-781 ; Specific Performance. 

Particular Instances .] — See titles passim. 


Sub-sect. 5. — Compensation. 

Leases .] — See Landlord 8c Tenant, Vol. XXX., 
p. 486, Nos. 1465-1466; Vol. XXXI., p. 260, No. 
4018. 

On partition .] — See Partition. 

On sale of land .] — See Sale of Land. 


Sect. 4.~EVIDENCE ON WHICH REUEF 
GRANTED. 

Sub-sect. 1. — Admission op Parol Evidence. 

A Tyt 7 

See Deeds, VoL XVII., pp. 302-348, Nos. 
1144-1588. 

B. Equitable Rule, 

(a) In General, 

355. Evidence admissible — To make case for 
rectification or rescission.] — Arts, of agreement 
rectified by the minutes. Admission of parol 
evidence where fraud or surprise. 

How can a mistake in an agreement be proved 
but by parol evidence ? It is not read to contra- 
dict the face of the agreement which the ct. would 
not allow, but to prove a mistake therein, which 
cannot otherwise be proved ; it may therefore be 
read (Lord Hardwicke, C.). — ^Baker v, Paine 
(1750), 1 Ves. Sen. 456 ; 27 E. R. 1140, L. C. 
Annolaiitm : — Consd. Rich v, Jackpon (1794), 4 Bro. C. C. 

614. 

356. .] — I think it is impossible to 

refuse as incompetent, parol evidence which goes 
to prove that the words taken down in writing 
were contraiy to the concurrent intention of all 
parties. It is the only way of explaining latent 
ambiguities (Lord Thurlow, C.). — Shelburne 
(Countess Dowager) v, Inchiquin (Earl) (1784), 
1 Bro. C. C. 338 ; 28 E. R. 1166, L. C. ; on appeal 


parties had agreed upon, intended & 
supposed when the lease was exe- 
cuted, 8c that reading the covenant 
as it should have been, there was no 
breach thereof : — Held : pica bad. — 
8HIBR V, Shiek (1872), 22 C. P. 147. 


PART V. SECT. 4. SUB-SECT. 1.— A. 

d. Evidence mvii he conclusive.] — 
In order to correct an error in the 
descriptive part of a grant by parol 
evidence, the evidence must be such 
as to leave no doubt of the Intention 
of the grantor. — ^Brennock v. Fraser 
(1853). 2 N. S. R. (James) 178.--CAN. 

6. Conflud of parol evidence.] — 
Reformation of agreement for renewal 
lease by inserting a provision for 
roferenoe to arbitration as to the terms. 
The evidence as to mistake in omitting 
such provision being chiefly the verbal 
testimony of deft., whioh pltf. denied : 
— Held,' the agreement clearly could 


not be reformed. — D awson v. Graham 
(1877), 41 U. C. R. 632.— CAN. 


PART V. SECT. 4, SUB-SECT. 1.— 
B. (a). 

355 i. Evidence admiasihle — To make 
case for rectification or rescission .] — 
The ct. will receive parol evidence to 
rectify a written instrument, notwith- 
standing that the language used was 
that inranded by the parties, where 
the legal effect of such language is 
different from what was their Intention 
& agreement. — ^Merritt v. Ives (1844), 
2 O. S. 25.— CAN. 

855 ii. .] — ^A mtge. may be 

reformed by inserting additional par- 
cels, on clear parol evidence that the 
omission was by mutual mistake. — 
Forrester v. Campbell (1870), 17 
Gr. 379.— CAN. 

356 ill. .] — ^Parol evidence is 

admissible to reform a mtge. which 


omitted land shown by the mtgor. to 
the mtgee. as part of the property to 
be mortgaged. — Merchants Bank op 
Canada v. Morrison (1872), 19 Gr. 1. 

—CAN. 

866 Iv. .] — ^Where a widow 

8c child filed a bill against the husband's 
father to rectify a marriage settle- 
ment wrong by mistake, the mistake 
was allowed to be shown by parol 
evidence. — Noble v. Noble (1817), 2 
Mol. 403.— IR. 

855 v. .] — M‘Cormaok v, 

M'Cormaok (1877), 1 L. R. Jr. 119.— 

IR. 

355 vi. .1 — ^Where it Is 

sought to cancel a lease or executed 
conveyance upon equitable grounds, 
parol evidence is admissible, even 
where there has been an antecedent 
agreement in writing for the lease or 
conveyance. — G un v. M'Cartuy (1883), 
13 L. R. Ir. 304.— IR. 



138 


Mistake. 


Sect. 4 . — Evidence on vohidh relief granted: Suh-aect. 
1, B. (a) (&).] 

avb nom. Inchiquin (Earl) v, Fitzmaurice 
(1785), 6 Bro. Pari. Cas. 166, H. L. 

Annotations: — OozMid. Townehend v, Stangroora (1801), 6 

VcH. 328; Fowler v. Fowler (1859), 4 De G. & J. 250. 

Refd. Wharram tj. Wharram (1864), 3 8w. & Tr. 301 ; 

Fowler tJ. Siigden (1916), 116 L. T. 61 ; Craddock v. Hunt. 

(1923), 92 L. J. Ch. 378. Mentd. lUohardson v. Smith 

(1870), 39 L. J. Ch. 877. 

367. .] — Parol evidence is admissible 

to make out a case for the rectification of a settle- 
ment, but the jurisdiction in such cases is to be 
cautiously exercised. — ^Barrow v, Barrow (1854), 
18 Beav. 529 ; 52 E. B. 208 ; on appeal, 5 De 
G. M. & G. 782, L. JJ. 

Annotations : — Mentd. Ifr Ford (1 863), 2 New Rep. 349 ; 

Spirett V, WillowH (1805), 3 De G. J. & Sm. 293 ; lie 

Cooke’s Trusts (1887), 50 L. T. 737. 

358. .] — Trust funds were limited, 

after the death of the husband & wife, to the 
children of the marriage, to be vested interests 
at their respective ages of tw(.‘iity-five or day of 
marriage if daughters, which should first happen, 
with benefit of survivorship in the event of any 
dying under that age or before marriage if 
daughters. The settlement contained powers of 
maintenance & advancement : — Held : the lan- 
guage of the settlement being unambiguous, its 
legal elTect could not be controlled, & the limita- 
tions were void for remoteness, but leave was | 
given to the children to adduce evidence that the 
settlement was not in accordaii(‘e with the inten- 
tion of the parties, with a view to its being rectified. 
— Re IMorse’s Settlement (1855), 21 Beav. 174 ; 
25 L. J. Ch. 192 ; 26 L. T. 0. S. 163 ; 2 Jur. N. S. 
6; 4 W. B. 148; 52 E. B. 825. 

Annotation: -Refd. He Malet (1862), 39 Bear. 407. 

359. .] — Bradford (Earl) v. Bom- 

NEY (Eaul), No. 345, ante, 

360. .] — Price v, Lky, No. 163, 

361. — ^ -.] — Trustees foi* sale put certain 

properly, including two freehold houses, into the 
hands of an auctioneer to be sold. The property 
for sa](^ comprised a scullery so situated that it 
might liave belonged to either of the two houses. 
The a.U(!tioneer i)re})ared a plan which clearly 
showed the scullery as part of Lot 2, but, by some 
inadvei tence, it was in the particulars of sale 
clearly included in Lot 3. The person who sub- 
sequent ly became the purchaser of Lot 2, having 
befoi’c the sale called the auctioneer’s attention 
to tlie clisciepancy, was informed by the latter 
that the phin was correct, & that the scullery was 

Ir Dot 2. He also orally pointed out 
the mistake at the sale, & infoinied those present 
that tlie scullery formed part of Lot 2. Lot 2 
was sold, but Lot 3 was not sold. The conveyance 
of Lot 2 was made, after an interview on the sub- 
ject b(‘twecn the solrs. of the vendors & of the 
purchaser, so as expressly to comprise the scullery. 

purchaser, immediately after the execution 
of the conveyance, mortgaged Lot 2. The vendors 
brought an action against the purchaser & his 
mtgees, for x^ectification of the conveyance, alleg- 
ing tlmt the scullery was included in the convey- 
mistake, as they had never autboi*ised 
their agents to include it in Lot 2, their attention 
never having been called to what had passed 
between their agents & the purchaser with refei*- 
ence to it, ik> that they had executed the conveyance 
without reading it. Pltfs, contended that, there 


being a written contract to sell Lot 2 without the 
scullery, & that contract being free from ambiguity, 
parol evidence to vary it was not admissible : — 
Held: (1) even apart from the difficulty arising 
from the position of the mtgees., who like the 
purchaser himself, had no notice at the time they 
took their mtge., of the facts on which the equities 
claimed by pltf. were based, there was certainly 
no mistake on the ^art of deft, the purchaser, & 
none was satisfactory proved even on the part of 
pltfs., as they simply left the matter to their 
agents, who accordingly had authority to include 
the scullery in Lot 2 in the way they did, & there 
was therefore no case for rectification ; (2) the 
conveyance, having been executed, prirnd facie 
governed the relations between the parties & 
evidenced their contract, but if for the purpose 
of showing a mistake in the conveyance the prior 
written contract was to be looked at, then all the 
prior relevant transactions ought to be looked at 
also, & not the contract alone. — Ellis v. Hills 
& Brighton & Preston A. B. C. Permanent 
Benefit Building Society (1892), 67 L. T. 287. 

362. .] — Lovell & Christmas, Ltd. 

V, Wall, No. 312, ante, 

363. To prove mistake.] — Baker v, 

Paine, No. 355, ante. 

364. .] — Olley V. Fisher, No. 326, 

ante, 

365. As defence to action.] — If an 

agreement purport, by the words attached to the 
signature of a particular person, to have been 
signed by that person on the behalf of another 
having an interest but not being a party, such 
person may be examined to prove that he signed 
in reality for a different person named as a party 
& whose signature was not to the agreement, & 
that the statement of his having signed for the 
first-mentioned person was written by mistake. — 
Bumball V, Wright (1824), 1 C. & P. 589, N. P. 

366. .] — Where testator, being 

seised in fee of several estates, in the parish of 0., 
partly paternal, &; the remainder purchased at 
different times, devised the whole [consisting of 
nineteen messuages & eighteen aci’es of land] 
to his wife in fee, & afterwards levied a fine “ of 
twelve messuages, twelve gardens, twenty acres 
of land, twenty acres of meadow, twenty acres of 
pasture, five acres of wood, & five acres of land 
covered with water,” & died suddenly without 
re-executing his will. In ejectment by the heir- 
at-law for the paternal estate, on the ground that 
the fine operated as a revocation of the will : — 
Held: parol evidence was admissible to restrain 
the operation of the fine to one of the purchased 
estates on which were twelve messuages, so as not 
to pass the estate in question. — Denn d. Bulkley 
V. WiLPORD (1826), 8 Dow. & By. K. B. 549 ; 
4 L. J. O. S. K. B. 296. 

367. .] — In an action of tres- 

pass, the question being as to a right of way over 
the locus in quo, an equitable plea, stating that 
deft, had contracted to purchase from C. a close, 
to which was attached the right of way in question, 
& that pltf. had contracted with C. to purchase the 
locus in quo subject to such right, but that by their 
mutual mistake it had been omitted in the con- 
veyance ; evidence admitted on the part of pltf. 
as to what 0. said at the sale as to the close con- 
veyed to deft., in order to negative the alleged 


368 i. ^ To prove mistake ,] — 


863 ii. — A — Kanb v. Dubl 

t. Evidence inadmissible 
mistake denied. It mistake is poi 


tively denied ty any party to au 
instrument, parol evidence is Inad- 
missible to prove it. — Balpoub v. 
Drummond. 9 C. L. T. Ooo. N. 201. — 
GAN. 
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agreement with him. — S cott v, Sykes (1860), 
2 F. & F. 191, N. P. 

308, .] — In an action on a 

promissoiy note made by defts. as directors of an 
insurance co., whore it was sought to make them 
personally liable, evidence was received, under an 
equitable plea of mutual mistake as to the form of 
the note, of the intention with which the note was 
giren on the one side & taken on the other. — 
CORTAULD V. Saunders (1867), 16 L. T. 469, 
N. P. ; subsequent proceedings, sub nom. Courtauld 
r. Saunders, 16 L. T. 662. 

369. .] — Beale v, Kyte, No. 

433, post. 

To show contract executory.] — See Deeds, 
Vol. XVII., pp. 334, 335, Nos. 1465-1466. 

Estoppel.] — See Estoppel, Vol. XXI., 

p. 278, No. 948. 

Settlements.] — See Settlements. 

To establish claim to specific performance 

with parol variation.] — See Sect. 3, sub-sect. 2, 
A. (c) & ( / ), ante ; Specific Performance. 

(h) Effect of Statute of Frauds. 

370. Evidence admissible.] — Young v. Young 
(1750), cited in 1 Dick, at p. 295 ; 21 E. B. 282. 
AnnotaiioTM : — Folld. Rogers v. Earl (1757), 1 Dick. 295. 

Gonsd. Thoma<) v. Davis (1757), 1 Dick. 301. Apprvd. 

liold V. Hiitcliinson (1855), 5 Do G. M. & G. 558. 

371. .] — Parol evidence read to prove a 

mistake of a solr. in taking instructions for a settle- 
ment. — Bogebs V. Earl (1757), 1 Dick. 204 ; 
21 E. B. 282. 

Annotations : — ^Apprvd. Bold v. Hutcliinson (1855), 5 Do 

G, M. & G. 568. Reid. Thomas v. Davis (1757), 1 Dick. 

301 ; Johnson i>. Bragge, [1901] 1 Ch. 28. 

372. .] — Evidence circumstantial is en- 

titled to be read provided any parol evidence be 
admissible. The objection is, that it is a direct 
contradiction to Stat. Frauds ; but I am clear 
it may be read (Clarke, M.B.). — Thomas v. Davis 
(1767), 1 Dick. 301 ; 21 E. B. 284. 

Anmytations : — Gonsd. Johnson v. Bragge, 1 1001] 1 Ch. 28. 

Reid. Craddock v. Hunt, [1023] 2 Ch. 130. 

373. .] —Where, under the general words 

of a contract for the sale of an estate, property 
passes wliich the vendor insists he did not mean to 
sell, but the purcliaser by his answer denies, or 
does not admit that it was not in his contemplation 
at the time of the purchase. Semble : the vendor, 
on the ground of mistake, cannot sustain a bill 
against the purchaser to have the contract rectified 
& carried into execution. 

Qu. : whether, consistently with the Stat. 
Frauds, the Ct. can entertain a bill for rectifying 
an executory contract for the sale of lands, & 
carrying it, when rectified, into execution, even 
where the mistake is admitted by the answer. — 
A.-G. V. Sitwell (1835), 1 Y. & C. Ex. 559 ; 5 
L. J. Ex. Eq. 86 ; 160 E. B. 228. 

Annotations : — ^Refd. Steele v. Haddock (18.55), 10 Kxch. 

043 : Wharraro v. Wharram (1864). 3 Sw. & Tr. 301. 

374. .] — Pltf. under a mistaken, appre- 

hension that he was indictable for bigamy, con- 
veyed & assigned certain real estate & other 
property, to deft, absolutely, for a mere nominal 


consideration, which was never paid. The evi- 
dence showed that when the conveyance & 
assigzmient was executed there was a verbal under- 
standing that deft, was to hold the property for 
pltf. till the termination of the affair. Pltf. 
continued in possession of the property. It sub- 
sequently appeared that he was not liable to be 
indicted ; & he then requested deft, to reconvey 
the property. Deft, refused. Pltf. then filed a 
bill for relief accordingly. Deft, demurred to the 
bill, but the demurrer was overruled. By his 
answer he denied the alleged verbal agreement, 
claimed the property as his own, relied on Stat. 
Frauds as a bar to pltf.’s suit, & contended that 
he was in fact only an agent of deft. ; — Held : as 
the evidence clearly showed the real nature of the 
transaction between the parties, deft, could not 
be allowed to set up Stat. Frauds, & must reconvey 
the property to pltf. — Davies v. Otty (1865), 35 
Beav. 208 ; 5 New. Bep. 391 ; 34 L. J. Ch. 252 ; 
12 L. T. 789 ; 10 Jur. N. S. 506 ; 13 W. B. 484 ; 
66 E. B. 875. 

Annotations : — ^Refd. Halgh v. Kaye (1872), 7 Ch. App. 469 ; 

Booth V. TurJe (1873), L. R. 16 Eq. 182 ; Rochefoucauld 

V. BouHtead, [1897] 1 Ch. 196; Gascoigne v. OaHOoigno, 

[1918) 1 K. B. 223. 

876. .] — By on instrument under seal 

dated Nov. 2, a customer gave to his bankers 
a charge on the premises mentioned in the schedule 
as a security for all moneys then due or hereafter 
to become due from him to them subject to a 
prior mtge. of Oct. 3 to a building society, & he 
covenanted to execute a legal mtge. when required. 
The schedule described the property as “ three 
leasehold houses in Coity held by the mtgor. under 
a lease of Sept. 25.” The lease of Sept. 26 in 
fact comprised only one house. There was evi- 
dence that on Nov. 2 the bankers agreed to make 
further advances to the customer, upon liis giving 
them satisfactory security ; that he then offered 
to give them a charge upon three leasehold 
houses, which he pointed out to the manager ; 
that the manager agreed to accept those three 
houses as security ; & that the deed of charge was 
then drawn up at the bank, the description in the 
schedule being inserted from the customer’s 
instructions. Uno only' of the three houses thus 
pointed out was comprised in the lease of Sept. 25, 
& the two others were pomprised in a lease of 
Dec. 31, which, as well as the lease of Sept. 25, 
was subject to a prior mtge. to the building 
society : — Held : this evidence was admissible. — 
Be Boulter, Ex p. National Provincial Bank 
OP England (1876), 4 Ch. D, 241 ; 46 L. J. Bey. 
11 ; 36 L. T. 673 ; 25 W. B. 100. 

Annotation : — ^Refd. Craddock v. Hunt, [1923] 2 Ch. 136. 

376. .] — In an action to rectify a settle- 
ment after the death of the husband, on the 
ground that it did not exercise a certain power 
of appointment in favour of the wife in accordance 
with the arrangement alleged to have been 
entered into prior to the marriage, defts. pleaded 
Stat. Frauds, s. 4, they also contended that relief 
could not be given against a non-execution, as 
distinct from an imperfect execution, of a power. 


PART V. SECT. 4, SUB-SECT. 1.— 
B. (b). 

370 J. Evidence admissible.] — Parol 
evidence is not admissible to show that 
by mistake the written bond did not 
express the true agreement, unless 
mistake is expressly charged. — 
McDonald v. Rose (1870), 17 Gr. 
657.— CAN. 

370 ii. .] — Where there is no 

previous agreement in writing, parol 
evidence is admissible to show what 
the agreement really was in an action 


to rectify a mistake in a written in- 
strument. It is no defence to an 
action for rectification to plead that 
the antecedent contract was one which 
Statute of Frauds requires to be in 
writing & that it was made by word 
of mouth only. — F ordham v. Hall 
(1914), 20 B. C. R. 662.— CAN. 

870 iii. .1 — Where there has been 

part performance of a contract by 
parol for the sale of land sufficient to 
take the case out of Statute of Frauds, 
parol evidence is admissible, in an 
action for rectification of a subsequent 


written agreement entered into in 
furtherance of the verbal contract, to 
show that such written agreement, 
o^ng to a mutual mistake, does not 
include all the land the subject matter 
of the prior parol contract. — S tansell 
V. Easton Sc Austin (1910), 30 N. Z. 
L. R. 975.— N.Z. 

g. Evidence inadmissible — Instru- 
ment in accordance wUh prior aweement 
— Agreement unambiguous.] — D. & F. 
made a written agreement for a lease ; 
a lease is executed according to the 
expressed terms of the agreement. In a 
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Sect. 4. — Evidence (m which relief granted : Suh-sect. 

1, B, (b) cfe (c) ; suh-secta, 2 cfc 3.] 

& particularly after the death of the donee thereof : 
— held : parol evidence was admissible in an action 
to rectify a mistake in a settlement, notwithstand- 
ing Stat. Frauds, an action, of that kind not being 
one seeking “ to charge any person upon any 
a^eement made upon consideration of marriage 
within s. 4 ; relief could be given, & recitification 
in the present case did not amount to aiding the 
non-execution or defective execution of a power ; 
when once the settlement was made to accord 
with what the ct. found to have been the real 
bargain & intention of the parties to it, no further 
deed or relief was necessary. 

I shall order a copy of the declaration to be 
indorsed on the settlement ( Cozens - 1 1 ard Y, J.). — 
Johnson v. Bragge, flOOl] 1 Ch. 28 ; 70 L. J. Ch. 
41 ; 83 L. T. 621 ; 49 W. R. 108. 

Annotniunis : — Consd. Craddock v. Hunt, 2 Ch. 

Reid. M coking v. Meeking, 11917] 1 Ch. 77. 

377. .] — Higgins (W.), Ltd. v . Northamp- 

ton CoRPN., No. 87, ante, 

378. Ambiguity in document.] — Murray 

V. Parker, No. 308, ante. 

Rectification ol conveyance after previous written 
agreement.] — See Sect. 3, sub-sect. 2, A. (e), arite. 

Rectification of written agreement when specific 
performance claimed.] — See Sect. 3, sub-sect. 2, 
A. ( / ), ante. 


(c) To Establish Defence to Claim for Specific 
Performance, 

See, generally^ Specific Performance. 

379. Evidence admissible — To show mistake.] — 
A bill brought to carry an agreement into execu- 
tion for a lease of a house which was signed by 
deft, the lessor only, who by his answer insisted 
it ought to be inserted in the agreement that the 
tenant should pay the rent clear of taxes, pltf. 
who wrote the agreement having omitted to make 
it so, & olTered to read evidence to show this was 
a part of the agi'eement. The evidence ought to 
be admitted, for if there has been any omission, 
deft, ought to have the benefit of it by way of 
objection to a specific performance. — Joynes v, 
Statham (1746), 3 Atk. 388 ; 26 E. K. 1023, L. C. 

.-—Consd. lUch v. Jackson (1794), 4 Bro. C. C. 

514 ; Townshend v. Stungroom (1801), 0 Ves. 828 ; 

Ramsbottom v. Gosdeii (1812), 1 Vos. & B. 105. Reid. 

Woollam v. Hearn 

(1802), 7 Ves. 211 ; Mason v. Arinitogo (1806), 13 Ves. 

25; London & Birmingham Ry. v. Winter (1840), Cr. 

& 1 li. 57. Mentd. «milh v. Wheatcroft (1878), 9 Uh. D. 

380. .]— Townshend (Marquis) v, 

bTANGROOM, StANGROOM v, ToWNSHEND (MaR- 
QUIS), No. 336, arde, 

^ •] — omission in an agree- 

ment by mistake stands on the same ground as 
an omission by fraud. 

Construction of a contract ; that a reference 
of the expenses was coniined to the expense of the 
conveyance ; but the evidence of tlie attorney 
was adn^ted for deft, to prove the intention of 
Doth paHies, according to verbal instructions, 
that pltf., the purchaser, should also pay the 
expense of making out deft.’s title. — Ramsbottom 
r. Gosden (1812), 1 Ves. & B. 165 ; 35 E, R. 65. 

.^pnsd. Clowes r. Higglnson (1813), 1 Ves. 

Hertford (1817), 2 Madd. lOG 
hlrmiigham Ry. v. Winter 

& bN//’ Mentd. Stratford t>. Bosworth (1813), 2 Ves. 


382. .] — Clowes v. Higginsok, No. 

76, ante, 

383. .] — On a bill for a specific per- 

formance of an agreement by several persons to 
enter into several bonds for £1,600, parol evidence 
permitted to be read to show that the agreement 
was to give a joint bond for £1,500 & not separate 
bonds to that amount. — G ordon (Lord) v, 
Hertford (Marquis) (1817), 2 Madd. 106; 66 
E. R. 274. 

384. .] — The principle is that it is 

against conscience for a man to take advantage 
of the plain mistake of another or, at least, that 
a ct. of equity will not assist him in so doing. . . . 
As the principle however is general, where the 
fraud, mistake or surprise cannot be established 
without evidence, equity will allow a deft, to a 
bill for specific performance, to support a defence 
founded upon any of these grounds by evidence 
dehors the agreement (Wigram, V.-C.). — ^Manser 
V, Back (1848), 6 Hare, 443 ; 67 E. R. 1239. 
AnwitcUions : — Consd. Tamplin v, James (1880), 15 Ch. D. 

215. Refd. Me Hare Sc O’More’s Coutraot, [1901] 1 Ch. 

93 ; Douglas v. Baynes, [1908] A. C. 477 Mentd. Rain 

bow V. Howkins, [1904] 2 K. B. 322. 

385 . ,] — ( 1 ) Heft. S., being the owner 

of a newly built public-house called “ The Q.’* 
sent to pltfs. W., who were brewers, a letter, in 
which he stated the terms for a twenty-five years’ 
lease to be £30 the first year & £63 from the time 
of obtaining the licence. Pltfs. thereupon sent 
an agent to view the premises, who saw deft, there, 
& accepted those terms. Pltfs. were thereupon 
let into possession, & commenced alterations &; 
additions. The ingrossed lease contained a cove- 
nant on the part of the lessees to pay, in addition 
to the above rent, a premium of £500 on obtaining 
a licence, which deft, insisted had been mentioned 
viva voce at the interview with pltfs.* agent, 
taken down by him in writing in deft.’s presence. 
This turned out to be an entire misapprehension, 
although positively sworn to by deft., but in 
deft.’s letter, containing the first offer of terms to 
pltfs., there was the following passage : “I am 
giving to all the brewers who have left cards the 
offer in rotation ” ; & it was proved, that im- 
mediately before the offer to pltfs., deft, had offered 
the premises to another brewer on the same terms 
as those in the ingrossed lease to pltfs., viz. the 
same as in the letter, with the additional term of 
the £500 premium ; — Held : this was sufficient 
evidence of a mistake by deft, in accidentally 
omitting the premium in the terms first mentioned 
to pltfs. 

(2) Deft, was not prevented from setting up the 
defence of mistake in his original proposition 
because he had also set up the defence, which 
failed, that pltfs. had agreed to vary the terms 
of tliat original proposition. — W ood v, Scarth 
( 1855), 2 K. & J. 33 ; 3 Eq. Rep. 485 ; 26 L. T. O. S. 
87 ; 1 Jur. N. 8 . 1107 ; 4 W. R. 31 ; 69 E. R, 
682. 

Annotaiions : — Generally, Refd. Onions v. Cohen (1865), 2 

Hem. & M. 354 ; Shardlow v. CotteroU (1881), 18 Ch. H. 

280. Mentd. Sheers v. Tlilmbleby (1897), 76 L. T. 709 ; 

Slack V. Leeds Industrial Co-op. Soc., [1923] 1 Ch. 431. 

386. Evidence must be strong.] — The 

proof must be very clear which should induce a 
ct. of equity to refuse to enforce a written agree- 
ment, upon the ground that a term of the real 
agreement between the parties has been omitted 
by mistake. — C lay v, Ruppord (1850), 8 Hare, 
281 ; 19 L. J. Ch. 295 ; 14 Jur. 803 ; 68 E. R. 


suit, Instituted by D.. to reform the leas 
by introduolng a new term : — Held 
parol evidenoe was not admissible 1 
snow, that the lease, though In stri< 


oonforinity with the terms of tim 
written ^reement, was contrary to 
J t as there was something 

dehors the contract agreed upon 


between the parties, yet omitted in 
the lease. — D avucs i>. Fitton (1842), 
4 I. Eq. R. 612 ; 2 Dr. & War. 226.— 
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367 ; subaequent proceedings (1862), 5 De G. & 
Sm. 768. 

Claim to speoiflc performance with parol varia- 
tion.] — See Sect. 3, sub-sect. 2, A. (e) & (/), 
ante ; Specifio Pekfobmance. 


Sub-sect. 2. — Rectification on Parol 
Evidence Only. 

387. Court generally requires written evidence — 
But will act upon clear parol evidence.] — A ct. of 

equity will interfere to correct a formal instrument 
in which a mistake has occurred ; but it is upon 
very clear evidence, generally written evidence ; 
as where a marriage settlement executed in pur- 
suance of previous arts., does not follow the terms 
of the arts. — Hodgson v. Hancock (1827), 1 
Y. &J. 317; 148E. R. 692. 

388. .] — Barrow v. Barrow, No. 

357, ante, 

389. .] — In a suit for the rectification 

of a settlement on the ground that the instructions 
have been exceeded, the ct. will give relief upon 
parol evidence of the intention of the parties, on 
being satisfied that no written instructions are in 
existence. — Lackersteen v. Lackersteen (1860), 
30 L. J, Ch. 5 ; 3 L. T. 581 ; 6 Jur. N. S. 1111. 

390. ,] — By a marriage settlement 

personalty of the wife was settled on trust for 
herself for life, for her separate use, without 
power of anticipation, & after her death, as she 
should by will or codicil notwithstanding coverture 
appoint, & in default of appointment on trust for 
the statutory next of kin then living. The hus- 
band died in the wife’s lifetime. On her uncon- 
tradicted evidence that the settlement was not 
in accordance with the intentions of the imrties ; — 
Held : she was entitled to have it rectified, so 
that in the events which had happened the trust 
funds might be held in trust for herself absolutely. 
— Cook v. Fearn (1878), 48 L. J . Ch. 03 ; 39 
L. T. 348 ; 27 W. R. 212. 

391. .] — Bonhote V, Henderson, 

No. 332. ante, 

392. Plaintiff’s case denied by defendant.] — 

Townshend (Marquis) v, Stan groom, Stang- 
ROOM V, Townshend (Marquis), No. 330, ante. 

393. .] — Fowler v. Fowler, No. 340, 

ante, 

394. .] — Bentley v, MacKay, No. 343, 

ante, 

395. .] — Bloomer v. Spittle, No. 165, 

ante. 

Evidence from instrument itself.] — Sec I’art IV., 
Sect. 1, ante. 


Sub-sect. 3. — Evidence of Plaintiff Only. 

396. No further evidence obtainable — Clear 
evidence necessary.] — Trusts in a marriage settle- 
ment in favour of the children of a future marriage 
& of collaterals are purely voluntary. A person 
taking a benefit under a voluntary gift which is 
not subject to a power of revocation has thrown 
upon him the burden of proving that the gift 
was meant by the donor to be irrevocable. A 
volimtary gift not subject to a power of revocation, 
but not meant to be irrevocable, may be set aside 
by the donor. — ^Wollaston v. Tribe (1869), 


L. R. 9 Eq. 44 ; 21 L. T. 449 ; avb nom, Woollas- 
TON V, Tribe, 18 W. R. 83, 

Annotations : — Consd. Phillips v. Mailing (1871), 7 Ch. App. 

244 : James v, Oouchman (1885), 29 Ch. D. 212. Dbtd. 

Tucker v, Bennett (1887), 38 Ch. D. 1. Refd. Paul v, 

Paul (1880), 15 Ch. D. 580 ; Welman v, Welman (1880), 

15 Ch. D. 670. 

397. .] — Tucker v. Bennett, No. 

811, ante, 

398. .] — Bonhote v. Henderson, 

No. 332, ante. 

399. Rectification granted.] — By a mar- 

riage settlement executed in pursuance of arts, 
made under the order of the ct. on the marriage 
of a lady, an infant & a ward of ct., personalty 
of the wife was limited on the death of the husband 
& in default of children, both of which events 
happened, to the wife, as she should by will 
appoint, & in default to her next of kin. Upon 
her uncontradicted evidence that this was not in 
accordance with her intention : — Held : she was 
entitled to have the settlement rectified by limit- 
ing the property in the events which had happened, 
to herself, her exors., & administrators, absolutely ; 
& declaration to that effect ordered to be indorsed 
on the settlement. — Smith v. Iliffe (1875), L. R. 
20 Eq. 666 ; 44 L. J. Ch. 755 ; 33 L. T. 200 ; 
23 W. R. 851. 

Annotations : — Consd. Cogan v. Duffleld (1876), 34 L. T. 

593. N.P. Tucker v. Bennett (1887), 38 Ch. D. 1. Reid. 

Hanloy v. l*ear8on (1879), 13 Ch. D. 645 ; Welman v, 

Welman (1880), 15 Ch. D. 570. 

400. .] — Cook v. Fearn, No. 390, 

ante. 

401. .] — The ct. will order rectifi- 

cation of a deed on the ground of mistake upon 
the evidence of pltf. alone, where no further 
evidence can be obtained. By a post-nuptial 
settlement, real estate belon^ng to the wife was 
conveyed unto A. & his heirs “ to the use of ” 
A., his exors, & administrators, during the life 
of the wife, “ upon trust ” to pay the rents & 
profits to her for her separate use ; & from & after 
her decease, in case of the death of her husband 
in her lifetime, “ to the use of the hens & assigns ” 
of tlie wife for ever ; but in case of the wife pre- 
deceasing tiic husband, then to the use of the 
liusband, his heirs, & assigns for ever. The wife 
having survived lier husband, she brought an 
action against A.’s legal personal representative 
to have the settlement rectified, on the ground 
that by a technical mistake in the form of the 
settlement her equitable life estate & the legal 
estate in remainder did not coalesce within the 
rule in Shelley's Case, so as to give her, as was 
intended in the events that had happened, an 
absolute estate in fee, Pltf.’s case was supported 
by an affidavit by herself alone :--Held: (1) her 
uncontradicted affidavit was sufficient, & ordered 
that the settlement be rectified so as to vest the 
legal estate in fee simple to pltf. ; (2) also, a con- 
veyance of the outstanding legal estate wa« un- 
necessary; (3) form of order for rectification. — 
Hanley v. Pearson (1879), 13 Ch. D. 545 ; 41 
L. T. 673. 

Annotations: — As to (1) Refd. Craddock v. Hunt, [1923] 

2 Ch. 136. Gmerailv, Refd. Wolman v. Wolman (1880), 

15 Ch. D. 570. 

402. ,] — By a marriage settlement 

made in 1850, the property of the intended wife 
was settled in trust, as to £600, as the wife should 
by deed appoint & subject thereto, as to the whole 
property, in trust for the wife for life, & after her 


PART V. SECT. 4, SUB-SECT. 2. 
887 i. Court generally reQuires wriUen 
eaUUnce — But taiU act upon ciear ifarol 


evidence,} — Semble : the ct. -will re- 
form a settlement where the mistake 
is clearly established by parol eyi- 
denoe, even though there is nothing 


in writing to which the parol evidence 
may attach. — ^A lexander v, Cbobbib 
(1836), L. & G. temp. Sugd. 146. — IR. 
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Mistake. 


SGd> 4. — Evidence on which relief granted : Suh-accL 
8. Sect, 5 ; Svb-aect. 1,] 

decease as she should by will appoint, & in default 
of appointment in trust for her children by any 
.marriage, & if there should be no chUdren of the 
then intended marriage the husband should 
predecease the wife, then in trust as to two thirds 
for such persons as, under the Statutes of Distri- 
bution, would have become entitled thereto at the 
death of the wife if she had died possessed thereof 
intestate & without having been married. There 
were no children of the marriage, & in 1879, after 
the death of the husband the wife, not having 
married again, brought an action claiming the 
rectification of the settlement. The only evidence 
was an affidavit of the wife that it had not been 
her intention to limit & she had not for some time 
discovered that she had by the settlement limited 
for her disposing power in the event of her sur- 
viving her husband : — Held : the settlement 
ought to be rectified by inserting a iiower of 
appointment by deed as well as by will. — Edwards 
V. Bingham (1870), 28 W. It. 89. 

Annotation ;-~-Mcntd. Paul v. Paul (1880), 43 L. T. 239. 

403. .] — Rectification of a marriage 

settlement decreed at the instance of the wife 
after the death of the liusband upon her uncor- 
roborated parol testimony. 

Upon the marriage of a widow with a retired 
solr., who had formerly acted as her solr., the 
whole of her property, amounting to more than 
£20,000, was vested in trustees, upon trust to 
pay the income to the wife for her life, <fc after 
her death to the husband for his life ; &, as to the 
capital, upon trust, after the death of the wife, 
to pay one moiety thereof to the husband, his 
exors., administrators, or assigns, & to hold the 
other moiety upon such trusts as the wife should 
by deed or will appoint. By another deed, 
executed contemporaneously, the husband, in 
exercise of a power given to liim by the will 
of his father, chpged some estates of which he 
was tenant for life, with remainder to his issue 


by the husband was no bar to the rectification. — 
Lovesy V. Smith (1880), 15 Ch. D. 666 ; 40 
L. J. Oh. 809 ; 43 L. T. 240 ; 28 W. R. 079. 

404. Rescission granted — Corroboration 

from Instrument itself.] — Be Garnett, Gandy v . 
Macaulay, No. 276, ante. 

406. Deed poll — Rectification granted.] — Bon- 
HOTE V. Henderson, No. 332, ante. 

406. Rescission granted.] — Hood op Ava- 

lon (Lady) v. Mackinnon, No. 7, ante. 

407. Other parties raising no objection.] — Cor- 
DEAUX V, Fui.i.ERTON (1879), 41 L. T. 061 ; 28 
W. R. 320. 


Sect. 5.— EFFECT OF LAPSE OF TIME. 

Sub-sect. 1. — On Rectification and 
Rescission. 

See, generally. Limitation op Actions, Vol. 
XXXII., pp, 609 ei aeq, 

408. General rule.] — Scott v. Coulson, No. 
100, ante. 

409. Rectification — Ground for refusing decree.] 

— In 1792 husband & wife, in consideration of a 
sum of money, executed a conveyance, with a 
fine, of the wife’s estates of M. & P. to O. in fee. 
In Aug. 1798, they conveyed the M. estate alone 
to O. in fee, with a declaration, that the fine 
already levied should enure to the uses of that deed. 
In Nov. 1798, by a deed reciting that the original 
transaction was only a mtge., & that it had been 
lately discovered that the wife had only a life 
interest in the P. estate, the husband & wife, in 
consideration of a further advance of money from 
O., conveyed to him the wife’s life interest in that 
estate. O. never executed the last-mentioned 
deed, but he entered into possession of both 
estates at the time of its execution. Upon a bill 
filed in 1836, by the heir of the wife, to redeem 
the P . estate. The ct. refused, after a long lapse 
of time, to rectify the deed, by altering it from an 


iJino in an annuity of absolute conveyance to a mtge. — Tull v. Owen 

£100 to the wife for her life. Ihe settlement was (1840), 4 Y. &; C. Ex. 102 ; 9 L. J. Ex. Eq. 33 • 
prepared by the husband liimself the night before '* ^ - * 


the marriage, & was brought by liim to the wife 
for execution on the morning of the marriage day. 
She had no independent professional advice. 
After the liusband’s death she brought an action 
for the rectification of the settlement by omitting 
Uie trust of a moiety of the capital for the husband. 
The trustees one of the next of kin of the 
husband were made defts. Pltf. deposed that 
her husband had told her that he wished every 
farthing of her property to be settled upon her, A 
that slie said she was willing to allow him a life 
interest ; that he said, he would employ counsel • 
that the settlement did not carry out lier inten- 
tions, & that she did not know what its provisions 
were until after the husband’s death ; — Held : 
it w^ the duty of the husband to have explained 
to the wife in the most unmistakable terms. & 
with due opportunity for deliberation, the pro- 
vision m his favour, & as the settlement on the 
face of it was not such as the ct. would have 
sanctioned m the absence of agi'eement, the burden 
of proof was on the representatives of the husband. 
& pltf. was entitled to the rectification which she 
claimed ; also, the fact that pltf. claimed to 
retam the benefit of the settlement made on her 


4 Jur. 603 ; 

410. — 

166, ante. 

411. 


160 E. 


R. 975. 
Bloomer 


V. Spittle, No. 


.] — C., a domiciled Englishman, 

in 1834 married A., an Italian lady. On Jan. 11, 
1834, prior to the marriage, a contract in Italian 
was executed in the terms of the Sicilian law, 
the father of the bride having been domiciled in 
Sicily a.t the time of his death. On July 17, 1847, 
C. & his wife, to avoid certain doubts as to the 
true construction of the deed of 1834, resettled 
the real estate in England belonging to C., & 
released it from the contract of 1834. On June 9, 
1886, C. & his wife executed a deed confirming the 
contract of 1834, & declaring the deed of 1847, 
so far as it purported to vary that contract, void. 
C. died in 1877, &; by his will confirmed the 
marriage contract of 1834 & the deed of 1886. An 
action was then commenced by C.’s grandson, the 
tenant in tail in possession under the deed of 1847, 
asking the ct. to declare the deed of 1886 void, 
& to have the trusts of the deed of 1847 carried 
into effect. A., the widow of C., commenced a 
cross action to enforce the marriage contract of 
1834, &; for a declaration that the deed of 1847, 
so far as it purported to vary that contract, was 


PART V. SECT. 6, SUB-SECT. 1. 

. 409 i. RecHfi^tion — Ground for re- 
fuaing decree .) — Dob d. Belding v. 
Haixktt (1847), 6 N. B. R. (3 Korr) 


369.— CAN. 

409 ii. — — — ' . ] — Hart v. Boon- 


409 iii. .] — Canadian Bank 

OF Commerce v. Stewart, [1926] l 
p. h. R. 840 ; [1985] 1 W. tV. R. 433 ; 
18 SMk. L. R. 240.— CAN. 
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void: — Held: there wajs a reasonable doubt in 
1847 as to the true construction of the deed of 
1884 ; therefore, the deed of 1847 was a family 
arrangement m^e for the purpose of settling that 
doubt, with which the ct. wo^d not interfere. 

In equity you cannot come for equitable relief, 
like setting ^ide or rectifying a deed, unless 
you come with the utmost possible diligence 
(Kay, J.).— Case v. Case (1889), 61 L. T. 789; 
38 R. 183. 

412, Mistake clearly proved.] — A 

marriage settlement, dated in 1828, reformed in 
1857, & after the death of the husband, upon 
proof of the written instructions, so as to give 
the property to the wife absolutely in the event 
of her surviving her husband there being no 
issue, which events had happened. 

It is very true, that the ct. pays great attention 
to the lapse of time in cases of this description 
on account of the loss of evidence & the doubt 
thence Rising ; but here there is none, for the 
instructions which were given in writing are 
preserved & the intention is established (Romilly, 
M.R.).— WOLTERBEBK V, Barrow (1857), 23 Beav. 
423 ; 29 L. T. O. S. 119 ; 3 Jur. N. S. 804 ; 58 
E. R. 167. 


AT^tafiona .*->001184. Tucker v. Bennett (1887), 38 Oh. D. 1. 
Reid. Smith v. IllfEe (1876), L. R. 20 Eq. 600. 


413. Change in position of parties — Fund 

^stributed.] — ^After money has been paid under a 
judgment founded on the construction of an 
agreement, an action to rectify the agreement 
on the ground that such construction was con- 
trary to the intention of all parties is barred. 

C. & Co. built a ship for B., & a considerable 
sum remained due to them, for which they had a 
lien on the ship. M, had made advances to B. 
An agreement was made between the three parties 
for sale of the ship by C., & for the distribution of 
the proceeds. The agreement was very obscure, 
& left it doubtful in what order the claims of C. 
& of M. were to be paid. After the sale M. 
sued C. for an account of the proceeds, & judgment 
was ^ven in the ct. of the County Palatine for 
carrying into execution the trusts of the agree- 
ment, & for the requisite account. On taking the 
account before the registrai*, C. claimed to be 
allowed his debt, but the registrar held that M. 
had priority. The proceeds were amply sufficient 
to pay M.’s claim, but not C.’s also. The Vice- 
Chancellor affirmed the view of the registrar, & 
made an order for C. to pay M.’s claim. C. 
appealed, but the appeal was dismissed & the 
money was paid to M. After this C. brought 
an action to rectify the agreement by making it 
provide that C.’s claim should have priority over 
that of M. M. pleaded that the agreement 
having been executed & the money paid under 
the order of the Palatine Ct., C. was not entitled 
to any relief : — Held : that the action must be 
disnussed, for that although, the question of 
rectification not having been before the Palatine 
Ct., there was no res judicata^ C. could not come 
to have the agreement rectified after it had been 
worked out, & the fund distributed, imder the 
order of the ct. in the Palatine action. — Caibd v. 
Moss (1886), 33 Ch. D. 22 ; 55 L. J. Ch. 854 ; 
55 L. T. 453 ; 35 W. R. 52 ; 5 Asp. M. L. C. 565, 
C. A. 

AnnotcUion .*— Refd. Moore v. Fulham Vestry, [1895] 1 Q. B. 


414. Resobsion — Ground for refusing decree.] — 

Husband Sc wife, under the erroneous impression 
that the after-acquired property of the wife was 
bound by their marriage settlement, directed a 
sum of money to which the wife became entitled 
to be paid to the trustees upon the trusts of the 
settlement. The husband lived for six years 
afterwards, but took no steps to correct the 
mistake. Upon the death of the husband Sc 
subsequent marriage of the wife, fourteen years 
after the date of the transaction it was held to be 
too late to set it aside. — Spicer v. Spicer, Spicer v. 
Dawson, Lawpord v. Spicer (1857), 24 Beav, 
365 ; 26 L. J. Ch. 704 ; 29 L. T. O. S. 136 ; 3 Jur. 
N. S. 1161 ; 6 W. R. 431 ; 53 E. R. 398. 

AnnotcUion: — ^Mentd. Giacometti v. Prodgers (1873), 8 

Ch. App. 338. 

415. .] — A., a tenant in tail, im- 

mediately upon attaining the age of twenty-one, 
in 1857, executed a disentailing deed, Sc resettled 
the estate to the use of himself for life, with 
remainder to the use of his first & other sons in 
tail male, with remainder to his brothers, & 
sisters & their children in like manner, with 
remainder over Sc with power for himself to 
jointure & charge portions. A. executed this 
settlement under the advice of a friend of the 
family, & in ignorance of its real effect, though it 
was read over to him by the family solicitor, who 
prepared it. A, married in 1859, & then executed 
a settlement, in which he recited the deed of 1857, 
Sc exercised the power of jointure Sc charge portions. 
In 1868 he filed a bill to set aside the deed of 
1857 without prejudice to the jointure Sc portions 
charged by him on the occasion of his marriage : — 
Held : the settlement of 1859 in which A. con- 
firmed a i>ortion of the deed of 1857, operated as a 
confirmation of the whole deed. Semble : inde- 
pendently of the confirmation the mere lapse of 
time would have barred A.’s title to relief. — 
Jarratt V. Audam (1870), L. R. 9 Eq. 463 ; 30 
L. J. Ch. 349 ; 22 L. T. 102 ; 18 W. R. 511. 
Annotation .-—Refd. Hoblyu r. Hoblya (1889), 60 L. T. 499. 

416. .] — The sale took place on 

Feb. 8, Sc two days later a copy of the conditions 
of sale was furnished to pltf.’s solrs. On Fob. 26 
pltf.’s solr. wrote to the vendor’s solr., stating that, 
as pltf. had entered into the contract under a 
mistake, he was desirous of having it rescinded Sc 
his deposit returned, in which case ho would 
pay all expenses. This proposal having been 
refused, pltf.’s solr. sent in requisitions on the title 
without prejudice to his right to rescind the con- 
tract. On May 10, pltf. gave the vendor notice 
that he declined to complete. Sc on May 30, he 
filed his bill for rescission of the contract : — Held : 
there had not been such delay as to deprive pltf. 
of his right to relief. — Torrance v. Bolton 
(1872), 8 Ch. App. 118 ; 42 L. .1. Ch. 177 ; 27 
L. T. 738 ; 37 J. P. 164 ; 21 W. R. 134, L. JJ. 

Annotations: — ^Retd. Blaiberg v. Keeves, [1906] 2 Ch. 175. 

Mentd. Oarlish ». Salt, [1996] 1 Ch. 336 ; Nooton v. 

Ashburton, [1914] A. C. 932. 

417. .] — Neither ignorance of the 

contents of the settlement nor ignorance of the 
legal right to repudiate can be pleaded by the 
settlor as an excuse if the delay in repudiation 
appears, apart from such ignorance, to have 
been unreasonable. — Carnell v. Harrison, [1916] 
1 Ch. 328 ; 85 L. J. Ch. 321 ; 114 L. T. 478 ; 
60 Sol. Jo. 290, C. A. 


414 i. Rescission — Ground for re- 
fusing decree .} — He who would dis- 
affirm a contract entered into by mis- 
take must do BO within a reasonable 
time. Sc will not be allowed to do bo 


imless both parties can be replaced in 
their original portion. — Muhammad 
Mohidin e. Ottayal Ummaohb (1803), 
1 Mad. 390.~>IND. 

414 U. .] — Mobunq e. 


Ward & Co. (1890), 8 N. Z. L. R. 427. 
•— 'N.Z. 

414 ill. .] — Van dbb Byl 

e. Van deb Btl Sc Co. (1899), 16 B. 0. 
338 ; 9 0. T. R. 843.-HS. AF. 
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Mistake. 


Sed* 6. — Effect of lapse of time : Srib-secis. 1, 2 <& 3. 
Sect. 6 ; Svb’Secis, 1, 2, 3 dr 4.] 

418. Mistake clearly proved.] — 

Millar v, Craig, No. 277, ante . 

419. .] — Re Garnett, Gandy 

V . Macaulay, No. 275, ante . 

See, also. Equity, Vol. XX., pp. 524 et seq. 


Sub-sect. 2. — Recovery op Money. 
Sec Pali VI., Sect. 2, sub-sect. 8 , post. 


Sub-sect. 3. — When Time Begins to Run. 
See , generally , Limitation of Actions, Vol. 
XXXIl., pp. 327 et seq , ; pp. 509 et seq . 

420. Time of notice of the error.] — The time of 
limitation in cases of mistake, which, by analogy 
to that prescribed by Stat. imitations, is held to 
bar the remedy in cts. of equity, begins to run 
from the period of the discovery of the mistake. — 
Brooksbank V . Smith (1836), 2 Y. & C. Ex. 58 ; 
Donnelly, 11; 6 L. J. Ex. Eq. 34 ; 160 E. R. 311. 
Annolaiiona : — Expld. Baker v. Couragre, [1910] 1 K. B. 66; 

Re Kobiiison, Me Laren v. Public Trustee, [1911 ] 1 Ch. 602. 
Retd. Denys v. Shuckburgh (1840). 4 Y. & C. Kx. 42; 
Eocl. Comrs. for Engrland v. N. E. Ry, (1877), 4 Ch. D. 845. 

421. .] — Kimberley v, Dick, No. 239, ante. 

422. .]— 'Beale v. Kyte, No. 433, post. 


Sect. 6.~-PRACnCE. 

Sub-silct. 1. — ^Action for Rectification. 


See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 56 (1) (6). 

423. Whether rectification ordered on petition.] 
— A fund in ct., which has, contrary to the inten- 
tion of the parties, clearly proved, been included 
in a settlement, will only be paid out to the parties 
entitled under that settlement until it has been 
reformed ; & this ct. has no jurisdiction, upon 
petition, to reform an instrument. — Re Malet 
(1862), 30 Beav. 407 ; 31 L. J. Ch. 455 ; 8 Jur. 
N. S. 226; 10 W. R. 332 ; 54 E. R. 947. 

424. Fund in court under Act of Parlia- 

ment.] — Re Hoffe’s Estate Act, 1855 (1900), 
82 L. T. 550 i 48 W. R. 507 ; 44 Sol. Jo. 484. 


InnotcUioris : — ^Reld. Re Bridgwater’s Settlmt., Partridge 
V. Ward, [1910] 2 Ch. 342 ; Gresham Life Assce. Soo. 

2 ^1^* 219; Re Harper's Settlmt., 
Williams v. Harper, [1919] 1 Ch. 270. 


425. Action by trustees to carry out trusts — 
Claim for rectification by settlor — Cross bill neces- 
sary.] — (1) A married woman invested a fund 
arising from the savings of her separate estate in 
the names of trustees, & executed a deed declaring 
the trusts for herself &> her husband during their 
respective lives, & after their decease, for her 
cliildren, absolutely ; & the deed contained a 
proviso, that the dividends arising from the 
fund might be added to the same fund, & should 
be then held upon the same trusts. She after- 
wards made considerable additions to the fund, 
partly arising from the accumulations of the 
dividends, &; partly from other parts of her 
separate estate. Her sons lived to attain vested 
interests, subject to her life interest, & then died : 
'—Held : on a bill by the trustees to carry into 
effect the trusts of the deed, that not only the 


accumulations, but the other additional moneys, 
followed the trusts of the original fund. 

(2) The settlor having set up a case that the 
ultimate limitatiozis in the deed were inserted 
under a mistake, &; that it was intended that, on 
the death of her children without issue, the fund 
should revert to her : — Held : she could not set 
up that case without a cross bill ; &, under the 
circumstances, the ct. refused to give her leave 
to file one. — ^Muggeridge v. Stanton (1859), 1 
De G. P. & J. 107 ; 1 L. T. 144 ; 8 W. R. 69 ; 
45 E. R. 300, L. C. & L. JJ. 

426. Summons as to construction of separation 
deed — Claim for rectification — Suit for rectification 
necessary.] — Re Clench, Draper v. Clench 
(1894), 38 Sol. Jo. 540. 


Sub-sect. 2. — Form of Rectification. 

427. Declaration indorsed on Instrument — New 
instrument unnecessary.] — (1) In a suit to rectify 
a settlement, there being no blame imputable to 
any of the p^ies, the costs are payable out of the 
fund. 

(2) Mode of rectifying a settlement by striking 
out the erroneous words & indorsing the decree. — 
Stock v. Vinino (1858), 25 Beav. 235 ; 53 E. R. 
626. 

Annotation: — ^Refd. White v. White (1872), L. R. 16 Eq. 

247 . 

428. .] — A deed was executed pur- 

porting, by mistake, to convey a moiety only of 
real estate, the intention of the parties having 
been to pass the whole. Infants were interested. 
Upon bill for rectification ; — Held : a conveyance 
of the other moiety by another deed was not 
necessary, order made declaring the deed was 
in the particulars after specified executed by mis- 
take ; it was intended to pass the entirety & 
the deed ought to be rectified, ordering rectification 
by words & figures accordingly, & directing a copy 
of the order to be indorsed on the deed. — W hite 
V. White (1872), L. R. 15 Eq. 247 ; 42 L. J. Ch. 
288 ; 27 L. T. 752. 

Annotation: — Re!d. Hanley v. Pearson (1879), 13 Ch. D 

546. 

429. .] — Smith v. Iliffe, No. 399, 

ante. 

430. .] — Hanley v. Pearson, No. 

401, ante, 

431. .] — Gifford (Lord) v. Fitz- 

hardinge (Lord), [1899] 2 Ch. 32 ; 68 L. J. Ch. 
529 ; 81 L. T. 106 ; 47 W. R. 618. 

432. .] — Johnson v. Bragge, No. 

376, ante. 

433. .] — In 1900 A. sold & conveyed 

land to B. In 1906 A. brought an action against 
B. for rectification of the conveyance, alleging 
that by common mistake the parcels in the con- 
veyance included more land than was comprised in 
the written contract in pursuance of which the 
conveyance was executed. A. commenced the 
action as soon as he became aware of the error. 
B. denied any mistake, & further contended that 
A. came too late for rectification: — Held: (1) 
on the evidence, there had been a common mis- 
take, Sl a. was entitled to rectification, for he had 
not been guilty of any laches. 

I think therefore that the conveyance ought to 
be rectified & the only rectification necessary is 
he rectification of the plan on it so as to show 


PART V. SECT. 6, SUB-SECT. 1. 

428 i. Whfiher rectification ordered on 
petition ,] — Stidwart v* Wahxkr ( 1896 ), 


4 B. C. R. 298.— CAN. 
h. Neceaeity for pleading every fact 
v. Sholl 

(1905), 7 W. A. L. R. 197.— AUS. 


k. Joinder of parties — NecesaUy 
tt.P-Smith ^ Smith (1887), 6 N. Z. 
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that the measurement referred to in the body of 
the deed is a measurement from a particular 
point as indicated in the plan annexed to the 
\\a’itten contract (Neville, J.). 

(2) Semble : in such a case it is open to deft, 
to adduce parol evidence to show that the parties 
were not ad idem when the written agreement 
was signed, & if this were shown rectification of 
the conveyance would not be granted by the ct. 

(3) Where the question of laches arises in an 
action for rectification time is to be reckoned, not 
from the date of the execution of the document 
in which the mistake occurs, but from the date 
^^dlon the party seeking rectification discovers the 
mistake. — Beale v. Kyte, [1907] 1 Ch. 504 ; 
70 L. J. Ch. 294 ; 96 L. T. 390. 

434. .] — Hood of Avalon (Lady) v. 

Mac^vINNON, No. 7, ante, 

435. Conveyance ordered.]— Exeter (Marquess) 
r. Kxetp:r (Marchioness), No. 314, ante, 

436. .] — A power of sale & exchange was 

giv('n to the trustees of a settlement, at the request 
of the person for the time being “ seised of the 
ficcliolcl inlieritance of the manors,” etc. : — 
Held : reading the word “ & *’ conjunctively, the 
power could not be exercised at the request of a 
tenant for life who, subject to intervening limita- 
tions, had the ultimate remainder in fee ; also, 
tlie word “ & ” could not be read disjunctively 
as “ or.” 

l*ow’er of sale in a settlement rectified, on proof 
that it was not conformable wdth the contract. 

As to the necessity of a reconveyance in cases 
of lectifi cation of a settlement, & as to its retro- 
spective operation. Form of decree in such a 
case. — Malmesbury v, Malmesbury, Piiillipson 
V. Turner (1802), 31 Beav. 407 ; 54 E. K. 1196. 

437. .] — A purchase from an illiterate 

man, who was ill at the time, set aside, the price 
being inadequate, the vendor having no pro- 
fessional advice, & the transaction being completed 
in great haste & on terms unduly disadvantageous 
t(j him ; — Held : the proi^er form of decree in 
such cases is not to declare the deed void, but to 
direct it to be set aside & ol der a reconveyance. — 
(’LARK V, Malpas (1802), 4 De G. F. & J. 401 ; 31 
L. J. Ch. 690 ; 0 L. T. 590 ; 10 W. K. 077 ; 45 
E. B. 1238, L. JJ. 

Jnmtaiiuns : — Reid. Baker v. Monk (1864), Beav. 419 ; 

O’Korke v. Bolintirbroke (1877), 2 Api». t’an. 814 ; P’ry 

r. Jjane. lie P>y. Whlttet v. Bush (1888), 46 ('li. 1). .SI 2 ; 

Bees V. Do Beruardy, tlSl>6J 2 Oh. 437; Uriudell v. Basa 

(1920), 124 L. T. 211. 


8ub-sp:ct. 3. — Incidental Belief. 

438. Conveyance set aside — Order to account 
for profits.]— Lung v , Fletcher (1708), 2 Eq. Cas. 
Abr. 5 ; 22 E. B. 4. 

439. " - Order to account for rents & profits.] 

— Neesom r. Clarkson (1842), 2 Hare, 103 ; 12 
Ij. j. Ch. 99 ; 0 Jur. 1055 ; 07 E. B. 08 ; subsequent 
proceedings (1845), 4 Hare, 97. 

^iniioiai’Um : — Consd. I’arklnsou v. Hanbury (1867), L. 11. 
2 H. L. 1. 

440. Deed granting annuity declared void — 
Order to account for principal &; interest.] — In 

1839 a treaty was entered into between C. & P. 
for the purchase from the former of an annuity by 
the latter for her own life. An agent of P. in an 
interview with C. agreed, subject to P.'s approval, 
to gdve £1 per cent, more on the purchase than the 

PART V. SECT. 6, SUB-SECT. 4. 

I. Motion to correct error — Whether 
applicant pays costs,} — When in 

J. — ^VOL. XXXV. 


Govt, would grant for tlie same amount of i)ur- 
chase-money ; & on same day the agent stated to 
P.’s solr. that he would obtain from a friend in the 
Govt. Annuity Office the amount of annuity which 
the Govt, would grant on P.’s life, for the sum 
proposed to be invested, which was £1,800. He 
accordingly did so, & C. expressed himself satisfied. 
Four years afterwards C. happened to discover that 
the amount of the annuity was much too large, 
the computation having been made on a male, 
& not a female, life, as it ought to have been. 
It was in evidence that P. had been informed by 
her agent of the principle of calculation previously 
to the grant being made ; but P. distinctly denied 
by her answer that she had been informed of the 
mode, or would have taken a less annuity than she 
did : — Held : the ct. could not rectify the deed 
granting the annuity ; the grant of the annuity, 
& the agreement for granting it, ought to be 
declared to be void, but on C.’s waiving any account 
of the payments made in respect of the annuity 
previously to the filing of the bill to set aside the 
deed, it was ordered to be delivered up to C. to bti 
cancelled, & the proper accounts of principal & 
interest due to P. were ordered to be taken, the 
balance thereof, after deducting the costs of the 
suit, was ordered to be paid to 3^. — Oarpmael v, 
Powis (1840), 10 Beav. 30 ; 10 L. J. Ch. 31 ; 9 
L. T. O. S. 390 ; 11 Jur. 158 ; 50 E. B. 495. 

441. Conveyance rectified — Order to pay occu- 
pation rent & sums expended on repairs & im- 
provements — Interest on purchase money.] — 
Bloomer v, SnrrLPJ, No. 105, ante. 

Cancellation of bond — Repayment of interest.] — 

See Bonds, Vol. VII., p. 234, No. 700. 


Sub-sect. 4. — Costs. 

442. Dependent on conduct of parties — No costs 
for party to blame.] — Harris v, Pepperell, No. 
104, ante, 

443. ,] — Murray v, Parker, No. 

308, ajitc. 

444. .] — (1) A marriage settlement 

secured all the wife’s fortune for her separate use, 
except a sum of £10,000 Consols. ’Jliis sum 
liad been set tled, on her former marriage, upon a 
trust for her separate use, which w^as supposed by 
(lie lady to extend, but did not extend, to future 
covertures. TJie liusband & wife were divorced, 
on account of adultery of the husband. In a suit 
instituted by the wife to rectify the settlement by 
including the £10,000, therein, or, in the altcirnative, 
to enforce her equity to a settlement out of the 
same fund ; altliougli the husband had had no 
portion of tlie wife’s property, A: the wife had other 
means sufficient for her support : — Held : without 
determining the question of the I'cctifi cation of 
the settlement, she was entitled to have the whole 
income secured for her separate use ujion her 
equity to a settlement. The husband’s conduct 
is taken into account in considering the wife’s 
equity to a settlement. 

(2 The solr. who had prepared the marriage 
settlement, being also a trustee of it, & as such a 
party to the suit, had severed in his defence for his 
co-trustee. The ct. considering that the litigation 
had been caused by his negligence in preparing the 
settlement, refused to allow him his costs in the 
suit. — Barrow v, Barrow (1854), 5 De G. M. & G. 
782 ; 3 Eq. Bep. 149 ; 24 L. J. Ch. 207 ; 3 W. B. 

piirpoHO muiit par the costs of the 
motion. — E mmons v. Crooks (1850), 

1 Gr. 558.— CAN. 


equity any error occurs in dravvinpr 
up any of* the papers in a cause, & it 
is necessary to have the mistake 
rectiliod, the party applying for that 
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Mistao:. 


Sect. 6 — Practice: Sub-aed. 4. Part VI. Sects. 1 
2: Sub-sect, 1.] 


122 ; 43 E. R. 1073 ; sub 7iom, Barbow v. 
Williams, Barrow v, Barrow, 24 L. T. O. S. 
198, L. JJ. 

Annotations :—A8 to (1) Refd. lie Ford (1863), 2 New Itcp. 
:U9. Generally, Hentd. Spirett v. Willows (1864), 3 De 
G. J. & Sm. 293 ; lie Cooke’s Trusts (1887), 66 L. T. 737. 

446. .] — In an abstract of title of 

an estate directed to be sold under an order of the 
ct., a will was erroneously set out ; the word 
“ them ” having been inserted for “ their children *’ 
so as to make it appear that the estate to be sold 
was a fee simple absolute ; but in the deed next 
abstracted the will was recited correctly. The 
counsel for the purchaser did not discover the 
discrepancy between the two statements of the 
will in the abstract, though he requh-ed the will 
to be examined for other purposes, which, however, 
was not done. After the purchaser liad accepted 
the title & paid his purchase-money into ct., but 
before a conveyance was executed, the error was 
discovered : — Held : he was entitled to be dis- 
charged from his purchase, & to be repaid the 
purchase money, but without interest ; & he should 
l)ay the costs of all parties appearing upon the 
petition, except those of the person by whose 
negligence the error had been committed. 

If tlic conveyance had been executed the pur- 
chaser must have taken all the conveyances 
(Page-Wood, V.-O.). — M‘Oullocii v, Gregory 
(1855), 1 K. & J. 286 ; 3 Eq. Rep. 405 ; 24 L. J. 
Ch. 246 ; 24 L. T. O. 8. 307 ; 3 W. R. 231 ; 69 
E. R. 406. 

Annoialions i—Oenerally, Mentd. Shonuiltcli Vestry v. 
Hiifylios (1864), 10 L. T. 72.'! ; Alien v. Uichardson (1870), 
13 (31i. J). 624, 


446, — , ] Bloomer v. Spittle, No. 

105, ante. 

447, .]— SuoitT V. Ridge, [1870] 

W. N. 47. 

448, .] — Paget v, Marshall, No. 

291, ante. 

449, Rectifleation of settlement — No party to 
blame — Costs paid out of funds.] — Stock v. Vik- 
ing, No. 427, ante. 

450, .1 — Evidence upon which 

a settlement W’as ordered to be rectified. A 
marriage settlement gave the income of the trust 
funds to the husband, in the event of his surviving 
the wife, until death or bkptcy. There was a 
maintenance clause only applicable after the death 
of the husband. The wife was dead, & the hus- 
band had become bkpt. The settlement was 
ordered to be rectified by making the maintenance 
clause applicable upon the bkpey. of the husband, 
upon the oath of the husband & of the solr. who 
prepared the settlement, that such had been the 
intention of the parties at the time of the marriage. 


The costs must come out of the dividends, not 
the corpus of the fund (Romilly, M.R.). — 
Tomlinson v. Leigh (1865), 13 L. T. 616 ; 11 
Jur. N. S. 962 ; 14 W. R. 121. 

451. .] — The ct., upon the 

application of the testamentary guardians of an 
infant child of the marriage of petitioner & resp., 
directed, after various references to the registrar, 
that an order, made upon the consent of petitioner, 
resp., & trustees of the marriage settlement, be 
amended by extinguishing rcsp.’s interest in a 
portion of the settled funds ; & further directed 
that the costs of all parties be paid out of the said 
portion of the trust funds or the income thereof. — 
Arkwright v. Arkwright (1895), 73 L. T. 287. 

452. Party to blame must pay costs.] — 

Meadows v. Meadows (1853), 16 Beav. 401 ; 61 
E. R. 833. 

453. Negligence not amounting to fraud 

on part of solicitor — Solicitor not ordered to pay 
costs.] — ^Pltf., a widow with children, being 
possessed of property left by her first husband, 
married, & marriage arts, were prepared upon 
instructions given by the intended husband the 
night before the marriage, by which the wife’s 
property was limited in the first instance to him 
for life. The bill was filed by the wife to rectify 
the settlement against the husband & the solr. 
who prepared the settlement : — Held : upon the 
evidence, the limitations were contrary to the 
intention of pltf., & the husband having under- 
taken as agent for the wife to have a settlement 
prepared, was bound to have such a contract 
prepared as the ct. would sanction, & such con- 
tract would give the wife the first life estate in her 
own property. A decree was therefore made to 
rectify the settlement. 

The husband, & the solr. who prepared the 
settlement, who in the view of the V.-C. had failed 
in his professional duty, & had by his neglect & 
misconduct caused the litigation, were ordered to 
pay the costs of the suit : — Held : on appeal by the 
solr., as he had not been guilty of participation 
in a fraud, but at most only of a blunder for which 
the remedy was an action for professional 
negligence, there was no jurisdiction to order him 
to pay the costs of the suit. — Clark v. Girdwood 
(1877), 7 Ch. D. 9 ; 47 L. J. Ch. 116 ; 37 L. T. 614 ; 
26 W. R. 90, C. A. 

Annotation : — ^Re!d. Lovesy v. Smith (1880), 15 Ch. D. 655. 

464. Information to administer charities — 
Mistake in report — No costs ordered as no fund 
appiicabie.] — A.-G. v. Newark Corpn. (1843), 1 
L. T. O. S. 227. 

455. Cancellation of bond — Bond executed in 
ignorance — No costs.] — Hitchcock v. Giddings, 
No. 90, ante. 
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Part VI. — Recovery of Money Paid under Mistake. 


Sect. l.^IN GENERAL. 

What amounts to mistake of law.] — See Pant II., 
ante. 

What amounts to mistake of fact.] — See Part 
III., ante. 

Availability of & general defences to action for 
money had & received.] — /S'ee Contract, Vol. XII., 
pp. 539, 540, Nos. 4478-4487. 


Sect. 2.— MONEY PAID UNDER MISTAKE OF 
FACT. 

Sub -SECT. 1. — ^Mistake must be of Material 
Fact. 

SeCy fjcnerally, Contract, Vol. XII., p. 570. 

What amounts to mistake of fact.] — See Part 
III., ante. 

456. Mistake as to fact creating liability to pay.] 
— Kelly v. Solart, No. 487, post. 

457. .] — If you are claiming to have money 

repaid on the ground of mistake you must show 
that the mistake is one wliich led you to suppose 
you were legally liable to pay (Par well, J.). — 
Re Bodega Co., Ltd., [1904] 1 Ch. 276 ; 73 L. J. 
Ch. 198 ; 89 L. T. 694 ; 52 W. R. 249 ; 11 Mans. 
95. 

Annotation : — Refd. Admiralty Comrs. v. Natlonnl IM’o- 

vlricial & Union Bank of England (1022), 38 T. L. it. 492. 

458. .] — In 1917 pitfs., under licence from 

the Russian Imperial Govt., exported timber to 
this country, &, in accordance with the conditions 
of the licence, i)aid the purchase-money received 
by them for the timber to deft, bankers for the 
credit of the Russian Govt. They then became 
entitled to receive from the Govt, in Russia an 
equivalent amount in roubles at a fixed rate of 
exchange. In Mar. 1917, the Imperial Govt, 
was overtlu'own by a revolution, & was suc- 
ceeded by a Provisional Govt,, which in its 
turn, was, on Nov. 7, 1917, displaced by the 
Bolshevists, who, on Dec. 13, forcibly dissolved 
the Constitut-ent Assembly & established a Soviet 
Republic. Pitfs., having received no roubles in 
Russia, brought actions against the bankers to 
recover two sums of money, one of which was paid 
to them by pitfs. in the second action before Nov. 7, 
& the other by pitfs. in the first action on Nov. 9, 
at which date they did not know of the Bolshevist 
revolution. Pitfs. in both actions alleged that the 
bankers & the Russian Govt, were merely trustees 
for them, &; the money having been paid under a 
contract, the consideration for which had entirely 
failed, they were entitled to recover. Pitfs. in the 
first action further contended that they had paid 
the money under a mistake of fact, & on that 
giound also they were entitled to recover it ; — 
Held : this money had been paid to the bank as 
agents for the Russian Govt., & the ct. would not 
order payment of it in the absence of that Govt, 
or its representatives. As to* mistake of fact, the 
fact of which pitfs. were ignorant was not one 
which, if they had loiown it, would necessarily have 
discharged them from the liability to make the 
payments in question. The bank were entitled 
to keep the money in their hands, but must under- 


take not to part with it without notice to pitfs. 
& an order of the ct. — S team Saw Mills Co., Ltd. 
V. Baring Brothers & Co., Archangel Saw 
Mills Co. v. Baring Brothers & Co., [1922] 1 
Ch. 244 ; 91 L. J. Ch. 325 ; 126 L. T. 403 ; 38 
T. L. R. 200 ; 60 Sol. Jo. 170, C. A. 

459. .] — Pitfs. in London sold to a New 

York co. a quantity of Belgian francs to be 
delivered to defts. as the purchasers’ agents in 
Brussels on Dec. 31, at a price to be paid in dollars 
on the same day in New York, 4fc the purchasers 
instiTicted defts. to pay the francs when received to 
the C. Bank. On Dec. 30, bkpcy. proceedings 
were commenced against the purchasers in New 
York & a receiver was appointed, & on the same 
day the purchasers cabled to pitfs. not to pay the 
francs to defts., as they, the purchasers, were 
I unable to complete their contract. Before that 
I cable arrived pitfs. had already paid the francs to 
defts., & defts. had paid them to the C. Bank. 
Pitfs. then requested the C. Bank to return them, 
& the O. Bank returned them to defts., with an 
explanation that they did so for the purpose of 
cancelling defts.* payment to them. Under these 
circumstances defts. claimed that, the money 
having been returned to them they were entitled 
to hold it on behalf of their principals, & refused 
to pay it over to pitfs. Pitfs. brought then* action 
to recover the francs as being money had Sc 
received by defts. to their use : — Held : (1) at the 
time pitfs. paid the francs to defts. the purchasers 
had already repudiated their contract, although 
pitfs. did not know that fact & consequently had 
not accepted the repudiation, pitfs. were under no 
legal obligation to pay, & having paid under a 
mistaken belief of legal liability, they would have 
been entitled to recover the money back if they 
had discovered their mistake before defts. had 
aid it to the bank ; (2) the effect of the money 
eing returned by the C. Bank was to restore pitfs. 
to the same position as that which they occupied 
before defts. paid it away, & that position was 
unaffected by the fact that before redemand of the 
money by pitfs. the trustee in bkpcy. of the pur- 
chasers had directed defts. not to port with it, 
Sc defts. in compliance with that direction had 
credited the purchasers with it in their books ; 
(3) consequently defts. were bound to repay it to 
pitfs. — British American Continental Bank 
V . British Bank for Foreign Trade, [1926] 1 
K. B. 328 ; 95 L. J. K. B. 320 ; 134 L. T. 472 ; 42 
T. L. R. 202, C. A. 

4^. Whether mistake as to fact making 

payment desirable sufficient.] — Where a bkpt. has 
underwritten a policy to a oroker acting under a 
commission del credere Sc a loss upon the policy 
happens before, but is not adjusted till after the 
bkpcy. the broker may deduct the amount of the 
loss from the debt which he owes to the estate of 
the bkpt. ; & if by mistake, he pay all that is due 
to the assignees without deducting such money, 
he may recover it from the assignees as money had 
Sc received to his use. 

The rule has always been that if a man has 
actually paid what the law would not have com- 
pelled him to pay, but what in equity Sc conscience 


PART VI. SECT. 2, SUB-SECT. 1. 
456 i. Mistake as to fact creating 
luOiilitv to pay.l — Or^ntham v. 

City (1846), 3 U. a R. 212. 


456 ii. .] — Street v. Lambton 

County (1862), 12 C. P. 294.— CAN. 

466 iff. ,1 — ^Fidelity Sc Gua- 

ranty Co. V. Union Bank (1917), 12 


O. W. N. 141 ; 39 O. L. R. 338 ; 36 
D. L. R. 724.— CAN. 

456 iv. .) — JiisTowEL Urban 

District Council v. Gibson (1913)^ 
47 I. L. T. 261.— IR. 

L 2 
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Mistake. 


Sect. 2. — Motley paid wider miatakc of fact; Siib- 
sects, 1 cfc 2 .] 

he ought, he cannot receive it back again in an 
action for money had & received. So where a man 
has paid a debt which would otherwise have been 
barred by Stat. Limitation ; or a debt contracted 
during his infancy which in justice he ought to 
discharge though the law would not have compelled 
the payment, yet the money being paid it will not 
oblige the payee to refund it. But where money 
is paid under a mistake which there was no ground 
to claim in conscience, the party may recover it 
back again by this kind of action (Lord Mans- 
field, C.J.). — Bizb V, Dickason (1786), 1 Term 
Rep. 285 ; 99 E. R. 1097. 

Annotationfi : — Consd. Brisbane v. Dacres (1813), fi Taunt. 
1 43. Befd. lie Beutloy, Dear & RichardHon, Exp. Wilson, 
lie Boiillcy, Ex p. Wyman (1841), 1 Mont. D. & Do O. 
r>86. Mentd. Stevens v. Lynch (1810), 12 East, .38; 
Koster r. Kasori (1813). 2 M. <fc S. 112 ; Gall v. Gombor 
(1817), 7 Taunt. r)58 ; l‘oclc v. Northcoto (1817), 1 Moore, 
C. P. 3 78. 

461 . .| — Deft, an extrix., being 

entitled to £200 lent by testator in his lifetime, & 
secured to him by bond & an equitable mtge., 
applied to C., the debtor, for payment. C. referred 
her I/O a bank which had purchased of him the 
mortgaged property, subject to the charges thereon. 
The bank paid the £200. It turned out that by 
a will prepared & attested by testator, &; made 
subseipiently to that under which C. had claimed, 
but which had been suppressed by the family 
of C., Ch had no title to the property so charged : — 
lletd : the bank could not recover back the money 
as having been paid under a mistake of facts. 

In order to entitle a person to recover back 
money paid under a mistake of fact, the mistake 
must be as to a fact which, if true, would make the 
person paying liable to pay the money : not where, 
if true, it would merely make it desirable that he 
should pay the money, Ilei-e if the fact was true, 
the bankers were at liberty to pay or not as they 
pleased (Bramwell, B.), — Aiken v. Short (1856), 

1 II. & N. 210 ; 25 L. J. Ex. 821 ; 27 L. T. O. 8. 
188 ; 4 W. K. 645 ; 156 E. R. 1180. 

AfmutaiiorM :-~Exviid. He Bodogu. Co., liyoi J 1 Cii. 276. 
Distd. GasHon v. CVjle (lUlO), 20 T. L. U. '1 08. Consd. 
Archangol Saw Mills •»’. Baring &’ A.-O., Steam Saw Mills 
V. Baring A: A.-(L (1921). 37 T. L. R. 857. Distd. Jones 
r. Waring & Gillow, I1925J 2 K. B. 612. Refd. Boutscho 
Bank (Jjondou Agency) v. lieriro (18{).'>), l (lom. Cas. 255 ; 
Maskoll r. Horner, I10J5J 3 K. B. 106; lie Tliellusson, 
Ex 7 ). Abdy, 11919] 2 K. B. 735. 

( 462 . .] — Gasbon V, Cole (1910), 26 

T.L. R. 468. 

463 . .J — Uc Thellusson, L'x jj, 

Abdy, [1919] 2 K. B. 735 ; 88 L. J. K. B. 1210 ; 
122 L. T. 35 ; 35 T. L. R. 732 ; 03 Sol. Jo. 788 ; 
[1018-19] B. &C. R. 249. 

.-—Consd. Rf Wignell, Ex p. Hart, [3921] 2 
K. B. 835. Reid. Scranton's Trustee r. I’oarso, 11922] 
lix Wilson, Ex 7 ). Salaman, [1926] Ch. 

464 . Innocently induced by other party.] — 

Ramsden i\ Musical Exchange (1887), 3 T. L. R. 
409. 

465 . Payment to avoid litigation — Doubt as to 
liability.]— From 8ept. 1900, to June, 1912, pltf. 
carried on business as a dealer in produce in the 
vicinity of Spitalfields Market. As soon as he 
commenced business deft, who was the owner 
of the market, demanded tolls from him under 
threat of seizure of his goods if he refused to pay, 
& on the first occasion pltf. objected to pay & 
actual seizure took place. Pltf. then consulted 
a Bolr. & upon learning that other dealers outside 
the market paid tolls he, acting upon his solr.’s 
advice, paid the tolls under protest, & thereafter, 
he, or his agents acting upon his instructions, 
always paid the tolls under protest. Subsequently, 


whenever pltf. challenged deft.’s right, or disputed 
the amount of tolls, in particular cases there was 
a seizure or threat of seizure followed by payment 
under protest. From the decision in A,~Go v. 
Homer, [1913] 2 Ch. 140, it appeared that the tolls 
had been unlawfully demanded, & in consequence, 
pltf. brought this action for money had & received 
to recover the tolls so paid, claiming that he paid 
them under a mistake of fact & not voluntarily 
but under the pressure of seizure of his goods : — 
Held : pltf. did not pay under a mistake either of 
law or fact, but because he found that other 
sellers were paying tolls & he did not wish to be 
involved in litigation with deft., & pltf. could not 
recover under this head of clnim. — Maskell v, 
Horner, [1915] 3 K. B. 106 ; 84 L. J. K. B. 1752 ; 
113 L. T. 126 ; 79 J. P. 406 ; 31 T. L. R. 332 ; 59 
Sol. Jo. 429 ; 13 L. G. R. 808, C. A. 

Anfwlation : — Consd. Brocklcbank v. R., [1924] 1 E. B. 647. 


Sub-sect. 2. — Mistake must be between 
Payer and Payee. 

466 . General rule.] — A. pays a sum of money 
into a banker’s for a specific i)urpo8e ; the banker’s 
clerk, by mistake, pays this money to B. who has 
no right to it ; — Held : A. cannot maintain an 
action against B. to recover it back. 

There is no privity between the parties to this 
suit. Pltf.’s claim is on the bankers, & they must 
seek their remedy against deft, the best way they 
can. Pltf.’s money must still be considered as in 
the hands of the bankers (Lord EllenboroVgh, C. ). 
— Rogers v, Kelly (1809), 2 Camp. 123 ; 170 
E.R.1102,N.P. 

See, generally, Contract, Vol. XII., pp. 542 ct 
seq, 

467 . .] — I'ltf. presented a cheque at a 

bank, which the cashier of defts., the bankers, took, 

: gave pltf. in return notes &> gold. Whilst pltf. 
was counting the notes one of defts., having 
discovered that the drawer of the cheque had no 
assets, demanded the money back. Pltf. refused 
to give it up, & defts. thereupon took it by force ; 
in an action by A. of assault & trespass for taking 
the money from him by force : — Held : he was 
entitled to recover ; the transfer of the money was 
complete ; as between pltf. & defts. there was no 
mistake at all, the mistake being between defts. 
& their customer ; & defts., therefore, could not 
liave recovered back the money from pltf. in an 
action for money had & received. — Chambers v. 
MiLLbRi (1862), 13 C. B. N. S. 125 ; 1 New Rep. 95 ; 
32 L. J. C. P. 30 ; 7 L. T. 856 ; 9 Jur. N. S. 626 ; 
IIW. R. 236; 143 E. R. 50. 

Anrutlaliojui Apld. Deutsche Bank (London Ag(5ncy) v. 

Beriro (1896), 73 L. T. 669 ; Barcla}’^ v. Malcolm (1926), 

133 L. T. 512 ; Jones v. Waring & Gillow, 11925] 2 K. B. 

612. Refd. Pollard v. Bank of England (1871), L. R. 6 

Q. B. 623. , Mentd. R. v. iTlncc (1868), 19 L. T. 364; 

Son. dos Hotels Lo Touquet l‘aiis*l*lago v. Cummings, 

[1922] 1 K. B. 451. 

468 . .] — Deft. as trustee of a certain 

marriage settlement, invested money on a mtge. 
of i)ltf.’s land. The mtge. deed provided for 
interest at the rate of 5 per cent., but contained a 
proviso for the reduction of the rate to 4 per cent. 

punctual payments. All the payments of 
interest except the first had been punctual, but, 
through pltf.’s ignorance of the proviso for 
eduction of the interest, they had been made at 
.he rate of 5 per cent. In an action by pltf. to 
recover from deft., the trustee, the extra 1 per cent, 
paid under this mistake : — Held : the action was 
rightly brought against the trustee ; the only 
contract was between pltf. as mtgor. & deft, as 
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mtgee. ; money had been received under that con 
tract by the mtgee. ; & he alone could be asked oi 
required to repay it. — K ing v. Stewart (1892) 
66 L. T. 339. 

469. .] — Pltfs. claimed to recover from 

defts., who were merchants carrying on business 
in the City of London, the sum of £1,000 as money 
paid under a mistake of fact. Defts. had among 
tiieir customers in Poland two associated cos. 
namely, the W. co & the S. co. In 1920 the W. co. 
owed defts. a large sum of money for goods sold 
ife delivered. The W. co. instructed their local 
bank, the Bank of Warsaw, to pay defts. £2,000. 
T'he Bank of Warsaw thereupon telegraphed to 
pltfs., whom they employed as their London agents, 
to pay defts. £2 ,000. On the receipt of the telegram 
pltfs. immediately paid that amount to defts. in 
London. The Bank of Warsaw wrote to pltfs. a 
letter confirming the telegram, but pltfs., on 
receipt of the letter of confirmation, treated it as 
a direction to pay defts. a further sum of £2,000 
(to did not notice that it was merely confirming the 
telegraphed instructions. Pltfs. thereupon paid 
to defts. a second sum of £2,000 making a total of 
£4,000. Even with the total of £4,000 thus paid 
to defts., the W. co. still remained indebted to 
them. Afterwards the W. co., believing that they 
had paid off only £2,000 of their debt, instructed the 
Bank of Warsaw to arrange to pay another £1,000 
to defts. Instructions to that effect were sent 
by the Bank of Warsaw to pltfs., but were never 
received by pltfs., being lost in transmission. 
(Subsequently pltfs. discovered all the facts & 
informed defts. that the £2,000 was paid by mis- 
take of fact. They offered to credit defts. with 
£1,000 which they -then knew the W. co. wished to 
pay to defts., but they claimed to recover the 
balance of £1,000, as money paid under a mistake 
of fact : — Held : there was no such mistake of fact 
in this case as would entitled pltfs. to maintain 
that the money had been received by defts. to 
pltfs.’ use ; (to even if, in the first instance, there 
had been such mistake, defts. must still succeed 
on the ground of ratification of the payment by 
pltfs., who, after the facts were all discovered, were 
willing to allow the j^ayment to hold good with 
regard to the £1,000, but claimed that it was bad 
as to the remainder. There must, therefore, be 
judgment for defts. — Barclay (to Co., I/td. v. 
Malcolm (to Co. (1925), 133 L. T. 512 ; 41 T. L. K. 
518 ; 69 8ol. Jo. 075. 

470. .] — B., being indebted to defts. under 

a hire-purchase agreement in a sum of £5,000, 
whicli he had no means of paying, represented to 
pltfs. that he was the agent of a firm of motor 
manufacturers, who were putting on the market 
a new car, & persuaded pltfs. to sign a form of 
agreement appointing them on behalf of the firm 
agents for the sale of the car on the terms that 
pltfs. should purchase five hundred cars (to pay 
£5,000 as a deposit. On pltfs. objecting to pay 
this sum to B. or to the firm, B. told them that 
defts. were financing the firm & were his principals, 

<to suggested that the £5,000 might be paid to them. 
Pltfs. then drew two cheques to the order of defts., 
one for £2,000 & one post-dated for £3,000 & 
handed them to B. who handed them on to defts. 
in payment of his debt. Defts, objected to the 
cheques as being irregular in form, & as the re«ult 
of a conversation through the telephone between 
defts. & pltfs., no mention being made of the 
purpose of the payment, pltfs. took back the 
irregular cheques & posted to defts. a new cheque 
for £5,000 duly signed. Defts. cashed the cheque 
& returned to B. goods which they had seized 
under the hire-purchase agreement. No such , 


motor firm of car as alleged existed. On discovery 
of the fraud pltfs. sued defts. for the recovery of 
the £5,000 as money paid under a mistake of fact : 
— Held : pltfs. were entitled to recover on the 
principle of Kelly v. Solari, No. 487, post. 

In the language of IjOrd Lindley, in Imperial 
Bank of Canada v. Bank of Hamilton^ No. 494, 
posU ** Means of knowledge & actual knowledge ” 
are not the same ; & it was long ago decided in 
Kelly V. Solaris No. 487, posU that money honestly 
paid under a mistake in facts could be recovered 
back, although the person paying it did not avail 
himself of means of knowledge which he possessed. 
[This is] the general principle of the law as to 
payments made under mistake in fact (Lord 
Shaw op Dunfermline). — Jones (R. E.), Ltd. v. 
Waring (to Gillow, Ltd., [1926] A. C. 670 ; 95 
L. J. K. B. 913 ; 135 L. T. 548 ; 42 T. L. R. 644 ; 
70 Sol. Jo. 756 ; 32 Com. Gas. 8, II. L. 

471. Money retained by payee against express 
directions.] — A., who was the London agent of 
S. (to J., attornies in the country, by their directions 
issued a fi, fa, & warrant to levy on the goods of a 
debtor in Wilts., at the suit of one of their clients, 
referring the officer to S. (to J. for instructions. 
The officer not being able to meet with S. & J. 
paid the amount of the levy to the under-sheriff, 
who without any instructions from 8. & J. remitted 
the money to A. in London, whose name was 
indorsed on the warrant. A. refused to pay the 
money over i-o tlie client, claiming to apply it in 
reduction of the general balance due from 8. (to J. 
for agency business : — Held : on these facts there 
was no privity of contract to support an action by 
the client against A. for money had & received to 
his use. But it appearing that the money had been 
paid in the first instance to the town agent under 
a mistake, & retained by him against the express 
directions of 8. (to .T., the ct. made absolute a rule 
obtained by the client to compel the town agent 
to refund the money. — Robbins v, Fennell (1847), 
11 Q. B. 248 ; 2 New Pract. Gas. 426 ; 17 L. J, 
Q. B. 77 ; 12 Jur. 157 ; 116 E. R. 468 ; sub nom, 
Robins v, Fennell, 10 L. T. O. 8. 246. 

Annoiationa : — Reid. Robbins v. Heath (1848), 2 New Proet. 

Cas. 433. Mentd. Hobart v. Butler (1859), 33 L. T. (>. H. 

02 ; Collins V. Brook (1860), 6 H. & N. 700 ; New Zealand 

Land Co. v. Huston (1880), 5 Q. B. D. 474 ; Exp. Edwards 

(1881), 8 Q. B. D. 262. 

472. Money coming accidentally to payee’s 
hands.] — A country attorney was employed to 
obtain judgment & execution upon a warrant of 
attorney. The London agents of that country 
attorney issued writs of execution, (to sent them to 
the under-sheriff in the country, with a direction to 
call upon the country attorney for instructions. 
The levy was made, & £160 3s., the proceeds thereof, 
was paid by the under-sheriff to the bankers of the 
London agents, he having first sent to the country 
attorney & not found him at home. The London 
agents then wrote to the country attorney inform- 
ing him that the money had been remitted to them, 
& inquiring what they should do with it. The 
inswer to that letter was not produced ; but a 
lecond letter from the liondon agents to the country 
agents to the country attorney was produced, in 
which they expressed their surprise at being 
required to refund that money, & their intention 
)f retaining it to satisfy a general balance due from 
he country attorney to the London agents. The 
ountry attorney expressly stated that the London 

agents held the money without his authority, & 
against his consent. Upon a summary application 
bo compel the London agents to repay the money 
■jo pltf. : — Held : although under ordinary circum- 
stances there is no privity between the London agent 
& the client in the country, so as to make the former 
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Sect. 2. — Money paid under mistake of fad: Sub- 
sects, 2, 3, 4 cfe 6.] 

responsible to the latter, either in an action for 
money had &> received or upon a summary applica- 
tion, for money of the client received by him in 
liis character as Jjondon agent merely, & in the 
ordinary course of his business as London agent, 
still, under the circumstances above stated, he 
was bound to refund the money which he had 
received, because it came into Ids hands 
accidentally, & not merely in his character of 
London agent. 

This money did not come into tlie hands of the 
town agents merely as such town agents ; it came 
directly from the under-sheriff to them, & out of 
the ordinary course ; indeed, so much out of the 
ordinary course that they immediately wrote to 
the country attorney to know what they are to do 
with it. . . . The money was not received by the 
town agents at all in the course of their engage- 
ment & connection with the country attorney ; 
but by some accident it got into tljeir hands, as it 
might into the hands of a stranger (Loud Den- 
man, C.J.). — Robbins v. Heath (1848), 11 Q. B. 
257, n. ; 2 New Tract. Cas. 433 ; 10 L. T. O. S. 
371 ; 12 Jur. 158 ; 110 E. 11. 472. 

Arvnoiaiinn : — Mentd. Ex ji, Edwards (1881), 7 Q. B. D. l.'S.'i. 

473. Payer acting on mistake of third party.] — 
Pltfs. paid to defts. dock dues estimated by pltfs. 
according to an erroneous scale of measurement 
promulgated by the Oomrs. of Customs : — Held : 
the excess could not be recovered back. — Moss v, 
Mersey Docks & Harbour Board (1872), 20 
L. T. 425 ; 20 W. R. 700 ; 1 Asp. M. L. G. 274. 

474. Payee one of class authorising payment.] — 
The doctrine that money paid under a mistake 
cannot be recovered back unless the mistake be 
one of fact, ajiplies ovim though the person 
receiving the payment bo one of the persons 
authorising it to be made. — Miles v, Hcotting 
(1885), Cab. & El. 491. 

Actions on bills of exchange.] — See Bills op 
Exchange, Vol. VI,, pp. 357-359, Nos. 2301-2370. 


Sub-sect. 3. — ^Mistai^e due to Ignorance. 

475. Money paid recoverable.] — A. having a 
navy bill which purports to be for £1,800, pays 
it to B. for that sum ; B. passes it to 0., who 
presents it at the navy office for payment, when 
it appearing that it was originally drawn for 
£800 only, & that the sum had been fraudulently 
altered to £1,800, the navy office detained the 
bill, issuing a fresh one for £800 ; C. demands & 
receives of B. the remaining £1 ,000 i—Held : B. 
was entitled to recover the £1,000 from A., though 
all the parties were equally ignorant of the fraud. — 


Jones v. Ryde (1814), 6 Taunt. 488 ; 1 Marsh. 157 ; 
128 B. B. 779. 

AnnntcUions .* — Folld. Bmoo v. Bruco (1814), 6 Taunt. 

495, n. Apld Gompertz r. BarU*3tt (1863), 2 k. & B. 849. 

Consd. Leeds Bank v. Walker (1883), 11 Q* B. D. 84. 

Reid. Smith v, Mercer (1816), 6 Taunt. 76 ; Wilkinson v. 

Johnson (1824), 3 B. & C. 428 ; Cocks v. Mosterman 

(1829). 9 B. & O. 902 ; Westropp v. Solomon (1849), 19 

L. J. C. P. 1 : Gurney v. Womersley (1854), 4 E. & B. 133 ; 

Hallv. Condor (1857), 2 C. B. N. S. 22. 

476 . ,] — Where defts. presented for pay- 

ment a post-dated cheque, knowing it to be post- 
dated, & that the maker of it was insolvent, & 
pltfs., in ignorance of these circumstances, paid 
the cheque for the honour of the maker, expecting 
funds from him in a short ttoe, though they had 
none at the moment, a verdict having been taken 
for defts., with leave for pltfs. to move for a new 
trial, the ct. granted a new trial. — Martin v. 
Morgan (1819), 1 Brod. & Bing. 289; Gow, 
128, n. ; 3 Moore, C. P. 635 ; 129 E. B. 734. 
Annotations: — Reid. Chambers v. Miller (18(52), 13 C. B. 

N. S. 125. Mentd. Slucloir v. Brougham. [1914J A. C. 398. 

477. .] — Although, in general, the sheriff 

must bear the consequence brought upon him by 
his own officer’s misconduct, yet where that mis- 
conduct has been caused by another party, the 
sheriff may have his remedy over against that 
party. Where, in such a case, the sheriff had paid 
money to the party, in ignorance of the facts : — 
Held : he was entitled to recover it back, although 
the facts were all known to his officer. — Crowder 
V, Long (1828), 8 B. & C. 598 ; 3 Man. 4&; By. K. B. 
17 ; 7 L. J. O. S. K. B. 86 ; 108 E. B. 1164. 
AnnMalityn . : — Refd. Raphael v. Goodman (1838), 8 Ad. & El. 

665. Mentd. Brown v. Copley (1844), 7 Man. & G. 558. 

478. .] — Worcester & Birmtngiiaivi 

Canal Co. of Proprietors v, Southam (1843), 2 
L. T. O. S. 151. 


479. ,] — Pltf. was co-surety with K, in a 

bond given by B. to the guardians of a Union, 
conditioned for the due accounting to them of 
moneys received by him as treasurer. At the 
time the bond was entered into, B. was a member 
of a banking firm into which the moneys of the 
Union were afteiwards paid & drawn out by the 
guardians by cheques in tlieir name. The firm 
be(;ame bkpt., & B. having ceased to be treasurer, 
the guardians demanded of pltf., as such surety, 
the balance due from B., the late treasurer. Pltf., 
in ignorance of the facts, paid the money ; — Held : 
the sureties were not liable on the bond, & pltf., 
having paid tlie money in ignorance of the facts, 
was entitled to recover it back. — Mills v. Alder- 
BURY Guardians (1849), 3 Exch. 590 ; 18 L. J. 
Ex. 252 ; 12 L. T. O. S. 454 ; 13 J. P. 621 ; 154 
E. R. 980. 

Annotation : — ^Refd. Monteflore r. Lloyd (1863), 15 C. B. N. S. 

203. 


480. .] — By a local A ct a rate or duty was 

imposed upon coal import^ed & landed at the town 
of Harwich, or otherwise brought or delivered 


PART VI. SECT. 2, SUB-SECT. 2. 
4781. Payer acting on mistake oj 
third paql /.] — Re An Arhanoinu 
Debtor (1909), 43 I. L. T. 21.— IR. 

PART VI. SECT. 2. SUB-SECT. 3. 

476 1. Afonflj/ paid recaoerable.]— 
Harper v, Gaynor (1893), 19 V. L R 
675. — AUS. 

47611. — Commonwealth oi 

[lOM] v! £r5:^45i'.-s°usr- 

(I878,!'34iro!‘^r-?AN; 

478 vl. .]— CULBKRT V. McKEB:^ 


am), 20 N. a r. (8 h. s a.) i.— 

GAN. 

476 vii.* .] — Blaok v. Bank op 

Nova Scotia (1889), 21 N. S. R. (9 
R. & G.) 448.— CAN. 

476vili. .] — ^JoiiNSTONv. Miller 

(1898), 31 N. S. R. (19 R. & G.) 83.— 

476 lx. .] — Trusts Corpn. op 

Ontario v, Toronto Corpn. (1899), 
30 O. R. 209.— CAN. 

476 X. .] — Alberta Pacipio 

Grain Co. v. Dominion Bank (Alta.) 
(1922), 66 D. L. R. 735.— can. 

476x1. .] — Carsb V. Taylor 

(1858), 10 Ir. Jut. 168 ; 7 I. C. L. R. 
451. — ^IR. 

476 xll. .] — Re Casey’s Drog- 

heda Brewery Co., Ltd. (1911), 45 


I. L. T. 280.— IR. 

475 xlli. .1 — Re Jones’s Estate, 

[1914] 1 I. R. 188.— IR. 

476 xiv. .] — North Queensland 

Insurance Co., Ltd. v. Royal Ex- 
change Assurance Corpn. op London 
(1900), 19 N. Z. L. R. 262.— N.Z. 

476 xvw .] — ^Assets Co., Ltd. v. 

R. (1902), 22 N. Z. L. K. 459.— N.Z. 

475 xvi. .] — Dundee Masters & 

Seamen v, Cockerill (1869), 8 Maeph. 
(Ct. of Sess.) 278 ; 42 Sc. Jur. 130.— 
SCOT. 


476 xvll. .]— Baird’s Trustees v, 

Baird & Oo. (1877), 4 R. (Ct. of Sess.) 
1005 ; 14 So. L. R. 623.— SCOT. 


475xviil. .] — Altwal North 

Divisional Council v. De Wet (1890), 
7 S. C. 232.— B. AP. 
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within the limits of the town ; Provided that in 
every case where any coals shall have been landed 
or unloaded within the town, & which shall have 
paid the rate or duty hereby imposed, & wMch 
shall have been so landed or unloaded for the 
purpose of being forwarded to any other place or 
places, & not to be consumed within the town, a 
drawback of the whole rate or duty is to be paid 
to the coal owners for coals so landed or unloaded, 
which shall have been forwarded to any other 
place for sale or consumption : — Held : this pro- 
vision for the payment of a drawback did not 
relate to coal sold by retail in the town, although 
set apart from its arrival for the consumption only 
of persons living out of the town ; & the drawback 
actually allowed under these circumstances through 
a mistake could be recovered back. — V aux v. 
Chapman, Harwich Corpn. v, Vaux (1873), 27 
L. T. 758. 

481. .] — A. ward of ct. on coming of age 

paid her guardian a sum in respect of maintenance 
during her minority. The guardian had charged 
in his account for maintenance for a period of 
(iighteen months during which time the ward had 
been living with her brother & of which charge the 
ward was unaware when she paid the guardian’s 
account. An action was now brought to recover 
the sum so paid under a mistake of fact. Verdict 
for pltf. — G arrard v, Rogulski (1884), 1 T. L. R. 
25. 

482. .] — The corpn. of E. exacted harbour 

dues from pltf. in respect of exempted articles. 
Pltf. paid in ignorance of the exemption : — Held : 
pltf. was entitled to recover back the money so 
T)aid. — H ooper v. Exeter Corpn. (1887), 56 
L. J. Q. B. 457, D. C. 

483. .] — Applt. was served with a notice 

to repair a certain drain in order to abate a 
nuisance &, believing it to be a drain, he repaired 
it in accordance with the notice. It was after- 
wards discovered that the drain was, in fact, a 
sewer & repairable as such by the sanitary 
authority : — Held : applt. could recover from thtJ 
sanitary authority the expenses incurred by him 
under a mistake of fact. — A ndrew v. St. Olave’s 
Board op Works, [1898] 1 Q. B. 775 ; 67 L. J. 
Q. B. 592 ; 78 L. T. 504 ; 62 J. P. 328 ; 40 W. R. 
424 ; 42 Sol. Jo. 381, D. C. 

Annotations : — Gonsd. North w. Walthamstow U. C. (1898), 

()7 L. J. Q. B. 972 ; Oree v. St. Panoras Vostry, fl8991 

1 Q. B. 693. Refd. Ellis v. Bromley K. D. C. (1899), 

81 U T. 224 ; Haodlcke v. Friorn Barnet U. C., [19041 

2 K. 13. 807 ; Harris v. Hickman. [1904] 1 K. B. 13, 

Mentd. Rhymnoy Iron Co, v. Qellig'aor District Council, 

[1917J 1 K. B. 689. 

484. .] — The owners or occupiers of 

liouses on a certain estate were entitled to a 
reduction of 15 per cent, on the ordinary water 
rate. Pltf. held a house on this estate by an 
assignment of a sub-lease, but there was nothing 
in the assignment to show that the house was on 
the estate. Pltf. & defts. who supplied the house 
with water, were both unware that the house was 
on the estate, & pltf. paid the full water rate. 
On a claim by pltf. to recover excess payments of 
water rate for six years before action brought : — 
Held : the mistake was one of fact, & the money 
could be recovered. — M eadows v. Grand 
Junction Waterworks Oo. (1905), 69 J. P. 255 ; 
21 T. L. R. 538 ; 3 L. G. R. 910, D. C. 


485, Where no means of obtaining know- 

ledge.] — ^Milnbs V. Duncan. No. 515, post. 

Money paid on forged bill of exchange.]— 

Bills op Exchange, Vol. VI„ pp. 322, 323, 357, 
358, Nos. 2143, 2146-2148, 2361-2366. 


Sub-sect. 4. — ^Mistake due to Forgetpulness. 

486. Money recoverable .] — Aaeumpsit for money 
had & received, lies to recover money paid by 
pltf. under a forgetfulness of facts which were 
within his knowledge. — Lucas v, Worswick (1833), 
1 Mood. & R. 293, N. P. 

AnnotcUions : — Consd. Kelly v, Solari (1841), 9 M. & W. 54. 
Reid. Pooley v. Brown (1862), 11 C. B. N. S. 566. Mentd. 
Cave V. MillH (1862), 7 H. &; N. 913. 

487. .] — (1) Money paid by pltf. to deft. 

under a bond fide forgetfulness of facts which 
isentitled deft, to receive it, may be recovered 
back in an action for money had & received. 

(2) It is not sufficient to preclude a party from 
recovering money paid by him under a mistake 
of fact, that he had the means of knowledge of 
the fact ; unless he paid it intentionally, not 
choosing to investigate the fact. 

I think that where money is paid to another 
under the influence of a mistake, that is, upon the 
supposition that a specific fact is true, which would 
entitle the other to the money, but which fact is 
untrue, & the money would not have been i^aid if 
it had been known to the payer that the fact was 
untrue, an action will lie to recover it back, & 
it is against conscience to retain it, though a 
demand may be necessary in those cases in which 
a party receiving may have been ignorant of the 
mistake. 

If indeed money is intentionally paid, without 
reference to the truth or falsehood of the fact, 
pltf. meaning to waive all inquiry into it tfe that 
the person receiving shall have the mon(^y in all 
events, the latter is certainly entitled to retain it ; 
but if it is paid under the impression of the truth 
of a fact which is untrue, it may, generally speaking, 
be recover(3d back, liowever careless the party 
paying may have been in omitting to use due 
diligence to inquire into the fact (1 *arke, B.). — 
Kelly v, Solari (1841), 9 M. & W. 54 ; 11 L. J. 
Ex. 10 ; 6 Jur. 107 ; 152 E. R. 24. 

Annotations: — As to (2) Apld. Bell o. Gardluer (1842), 4 
Man. & G. 11 ; Townsend v. Crowdy (1860), 8 C. B. N, S. 
477. Distd. Ohainbors v. Miller (1863), 13 C. B. N. S. 
125. Consd. Barrow V. Isaacs, [1891] 1 Q. B. 417. Apld. 
Imperial Bank of Canada v. Bank of Hamilton, [1903] 
A. C. 49. Consd. Hood of Avalon v. Mocklnnon, [1909] 
1 Ch. 476 ; Baker v. Courago, [19101 I K. B. 66 : Holt v. 
Markham, [19231 1 K. B. 004. Apld. Jones v. waring & 
Gillow, [1926] A. C. 670. I am not aware tliat in the 
whole course of the docisiona such an assault upon Salaries 
Case has ever been sucoossful, & since its date in 1841 
it has, 1 believe, remained of paramount authority as 
part of the law of England (Loro Shaw of Dunferm- 
link). Oemrally^ Refd. Higgs o. Boott (1849), 7 0. B. 63 ; 
Aiken v. Short (1856), 1 H, & N. 210 ; Pooley v. Brown 
(1862), lie, B. N. H. 566 ; Brownlie v. Campbell (1880). 6 
App. Cas. 925 ; Deutsche Bank (London Agency) v. Berfro 
(1895), 1 Com. Cas. 255 ; Bayllae. London (Bp.). [1913] 1 Ch. 
127 ; MaskoUv. Horner, [1915] 3 K. B. lOG. Mentd. Mersey 
Docks & Harbour Board v, Penhallow (1861 ), 8 Jur. N. S. 
486. 


Sub-sect. 5. — ^Failure to use Means of 
Knowledge. 

488. Whether precluding recovery of money 
paid.] — Money paid by mistake cannot be recovered 


PART VI. SECT. 2, SUB-SECT. 4. 

486 i. Money recoverable .] — ^A party 
mav recover back money paid in for- 
getfulness of certain faots, which had 
without doubt been known to him. — 
PRRRY V . Newcastle District Mu- 


tual PraE Insurance Co. (1852), 
8 U. C. R. 363.— CAN. 

486 ii. .1 — Confederation Life 

Assocn. V. Merchants Bank of 
Canada (1894), 10 Man. L. R. 67. — 

GAN. 


PART VI. SECT. 2, SUB-SECT. 5. 

488 i. Whether precluding remcery of 
money paid .] — ^The money having been 
paid under a mistake of fact, pltfs. 
were entitled to succeed. The fact 
that they could, after proper Investi- 
gation, have ascertained the true state 
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Mistake. 


Sect. 2 . — Money paid under mistake of fact : Sub- 
sects. 5 (1.] 


back, if tile jjarl y paying: had the means of knowing 
all the facts ; &- no fraud has been jiractised upon 
him. 

Accordingly, a creditor drew upon liis debtor, 
&, by anticipation, wrote the acceptance across, 
leaving a blank for the name of the debtor, 
making the bill payable at the house of a friend of 
the debtor, but without any previous authority 
from that friend. The bill was accepted by the 
debtor, negotiated by the creditor, on its 
becoming due, was presented by the holder at the 
friend’s house ; he mistaking it for another bill, 
paid it : — Held : he could not recover the amount 
back from the drawer. — Davis v. Watson (1833), 
2 Nev. & M. K. B. 709 ; 2 L. J. K. B. 175. 


489. 


-.] — Defts., who were sharebrokers. 


on Aug. 30, 1815, bought for pltf., also a shart*- 
broker, thirty-cught T. shares at 1*2 Hs. i\d. peu* 
shares for the next account day, Sept. 15, & sent 
him an advic(^ note to that (iffect. ’rho 12 Hs. (Sd. 
was premium, & did not include tlie deposit, none 
being then paid, the scrip not liaving then issued. 
By the custom of brokers, if the dejiosit is jiaid, 
before the account day, it is added to the jjrice. 
Defts. subsequently paid the deposits to the 
vendors. On S(*pt. 19, defts. sent in their account 
to pltf. but, by mistake, omittiHl to charge him 
with the amount of the deposits ; jiltf. sold the 
shares at 12 8«. Od. per sliare, & at that ratt^ was 
paid. On Sept. 18, d(*fts. bought for pltf. eighty 
S. shares, at 11 lOw. Od. per share, which did not 
include tlu^ deposit, sent him an advice notti 
with that sum as the jmce. Defts. subsequently 
paid the vemdors the amount of deposit, 1200. 
On Sept. 20, defts. sold the shares for pltf. at 17 
per share, which included the deposit ; & in the 
ac(!Ounts rendered to jdtf. by defts. he was 
credited with the amount, but was only debited 
with the premium. Pltf. acted as broker for 
other parties, &- settled with them upon the footing 
of tlie advice notes, & of tlie prices charged in 
those notes, being the full price of the shar(*s : — 
Held : defts. were entitled to set off the amounts 
j)aid by them for de])osits, Ac were; not concluded 
by thdr omission, by mistake;, to charge him with 
those payments. — Dails v. Lloyd (1848), 12 Q. B. 
531 ; 5 By. Ac Can. Cas. 572 ; 17 L. ,1. Q. B. 247 ; 
11 L. T. O. S. .327 ; 12 Jur. 827 ; lid E. K. 907. 
Annnf(UionH .-Folld. Townfleiifi v. Oowdy (1800), 8 C. B. 

WilkiriH (J84H), 7 C. B. 880. 

Work8\VTO)I'’ts'l\ i JW'.”' 

490. .] — Townsknd V. Crowdy, No. 506, 

post. 


491. .] — Cotton was shipped at Madras, 

consigned to London for pltfs., merchants residing 
at Liverpool. The bills of lading expressed the 
freigdit to bo “at the rate of 12 5s. per ton of 50 
cubic feet as per margin.” The margin contained 
a note of the measurement of the cotton, & of the 
amount of freight cahjulated accordingly. On the 
arrival of the ship the cotton was bonded at a 
wharf in London, & pltfs.’ brokers sent copies 
of the bills of lading to the wharfinger, Ac also to 
})ltfs. at Liverpool. The wharfinger in the 
ordinary course of business measured the cotton 
Ac sent a note of the measurement to defts.. who 
were the ship’s brokers, one of them being the sole 


owner of the ship. Defts. thereupon made out 
a freight note, calculating the freight according to 
the liondon measurement, which was larger than 
the Madras measurement, & forwarded it to pltfs.* 
brokers, who paid the amount Afc were credited 
therewith by pltfs., their principals, the latter 
having the bills of lading in their possession at the 
time. After the lapse of nearly two years pltfs. 
settled their accounts with their agents at Madras, 
Ac the mistake was discovered. Pltfs. then sued 
defts. for the amount of freight overpaid. Defts. 
had in the meantime settled the ship’s account for 
the voyage with the owner. There was perfect 
bona fides on both sides : — Held ; the money 
having been paid by pltfs. under a mistake, they 
were entitled to recover it back from the owner of 
the ship, but not from defts. the ship’s brokers. — 
Shand V. Grant (1863), 15 C. B. N. S. 321 ; 9 
L. T. 390 ; 1 Mar. L. 0. 396 ; 143 E. R. 809. 
Annotation: — Distd. Ncwall v. TomlluHon (1871), L. R. fl 

C. P. 405. 

492. .] — Applt. had been in the habit of 

personally ordering goods from resps., he had an 
employee C.,who had no authority to order goods. 
Applt. dismissed C. Ac the latter subsequently 
obtained goods from resps. on the representation 
that applt. had sent him for them. When applt. 
was paying resps.’ account he did not notice the 
items for these articles Ac he paid the account in 
full. A second account containing charges for 
further articles fraudulently obtained by C. in 
the name of applt. was looked over by applt. ’s 
clerk, but was not properly checked, &; applt. paid 
it in full. Api)lt. claimed to recover back from 
1 ‘esps. the sum overpaid : — Held : applt. was 
entitled to recover the sum, as he had not hold out 
C. as his agent Ac there was no estoppel. — B ailey 
A c Whites, Ltd. v. House (1916), 31 T. L. R. 583. 
AnimtvUion -'Refd. Bradford v. Price (1923), 92 L. J. K. B. 

871. 

493. Failure to inquire amounting to 

waiver .J — Kelly v. Solari, No. 487, ante. 

See Sub-sect. 6, post. 

494. Where mistake bona fide.] — Mean.s 

of knowledge Ac actual knowledge are not the same ; 
Ac it was long ago decided in Kelly v. Solari. No. 487, 
ante, that money lionestly paid by mistake of 
facts could be recovered back, although the person 
paying it did not avail liimself of means of know- 
ledge which he possessed. Iliis decision has 
always been acted upon since, Ac their lordships 
consider it applicable to the present case (Lord 
Lindley). — Imperial Bank op Canada v. Bank 
OP Hamilton, |19()3] A. C. 49 ; 72 L. J. P. C. 1 ; 
87 L. T. 457 ; 51 W. K. 289 ; 19 T. L. R. 56, P. C. 

Annotations : — Consd. Jones v. Warlne: & Gillow, [192GJ 

A. C. C70. Raid. Moris«)n v. London (Jounty West- 

niinstor Bank, |1914] 3 K. B. 35G. 

495. .] — Jones (R. E.), Ltd. v. 

Waring Ac Gillow, Ltd., No. 470, ante. 

496. Non-fulfilment of condition pre- 

cedent.] — In 1900 a co. entered into an agreement 
with the borough corpn. as the water authority, 
that in the event of their being unable to obtain 
sufficient water for the pui*poses of their brick Ac 
tile works from their own sources of supply the 
corpn. would supply them with water at a cost 
price not exceeding 2d. per 1,000 gallons. Previous 
to this agreement they had taken water from 
the corpn., Ac had paid the ordinary rate charged 


of affairs, did not procludo pltfs. froi 
recovering, as they had not paid tl 
money intentionally not choosing 1 
ascertain the facts. — White, etc 
OOPRLAMD (1894), 15 N. 8 . w. L.’l 
281 ; 11 N. 8. W. W. N. 2G. -AUS. 


488 ii. .] — Clark v. Eckroyd 

(1886), 12 A. R. 425.— CAN. 


488 iii. .] — party who has had 

the means of knowing the facts before 
making a payment, Ac seeks reparation 


on an allegation that he paid under a 
mistake in point of fact, may be 
barred from claiming repetition. — 
Wilson Ac MTjElt^n v. Sinclair 
(18.30), 4 Wlls. Ac 8. 398.— SCOT. 
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to customers of per 1,000 gallons, & they 
continued to do so down to 1910. They then 
claimed that they were entitled to have had the 
water supplied to them at 2d. per 1,000 gallons, & 
demanded a ’return of 6d. per 1,000 gallons over- 
paid during the preceding ten years, as money 
paid under a mistake of fact. The arbitrator 
found, as a fact, that if claimants were so entitled 
to be supplied with water under the covenant 
they were, during the whole of the ten years in 
question, bond fide ignorant of their legal rights 
in this respect, & one of the questions stated by 
liim for the opinion of the ct, was whether, in the 
circumstances, claimant had paid the money they 
sought to recover under a mistake of law or under 
a mistake of fact : — Held : the money had been 
paid under a mistake of law, but whether it was 
paid under a mistake of law or fact it could not be 
recovered, as, in the opinion of the ct., the condition 
precedent to the right to demand a supply at 
tlie lower rate, namely, a notice that their own 
supplies had become exhausted, had not been 
complied with. — Stanley Brothers, Ltd. v. 
Nuneaton Corpn. (1918), 108 L. T. 98G ; 77 J. P. 
:\49 ; 67 Sol. Jo. 592 ; 11 L. G. R. 902, G. A. 

.] See Ecclesiastical Law, Vol. XIX., 

p. 489. Nos. 3468, 3469. 

497. Possession of means of knowledge — Not 
conclusive as to actual knowledge.] —Brownlie v, 
Gampbell, No. 249, ante. 

498. .] — Imperial Bank op Canada 

V. Bank of Hamilton, No. 494, ante. 

499. .] — Jones (R. E.), Ltd. v. 

Waring & Oillow, Ltd., No. 470, ante. 

600. Possession of full knowledge — Money paid 
not recoverable.] — A., tenant to B., received 
notice from C., a mtgee. of B.’s t/erm, that the 
interest was in arrear, &> requiring payment to her, 
C., of the rent then due. A., notwithstanding this 
notice, paid the rent to B., under an indemnity 
which turned out to be unauthorised, & was after- 
wards compelled, by distress to pay the amount 
over again to C. : — Held : the payment to B. was 
a voluntary payment, with full knowledge of the 
circumstances, & therefore not recoverable back in 
an action for money had <& received. — Higgs v. 
Scott (1849), 7 C. B. 03 ; 137 E. R. 20. 

501. .] — The lessee of premises 

deposited his lease by way of charge to secure the 
repayment of a sum of money advanced by the 
equitable mtgee. <& interest thereon. The pay- 
ment under the mtge. being in arrear, the equitable 
mtgee. served a notice on the tenant of the mtgor. 
to pay all rent due or thereafter to become due, 
to the mtgee. as mtgee. under & by virtue of the 
charge ; & in pursuance of this notice the tenant 
paid the rent to the mtgee. Subsequently a 
distress for rent due by the lessee to the head 
landlord was put in & the tenant satisfied this 
distress. The tenant then brought an action to 
recover back from the equitable mtgee. the rent 
paid to him, as being money paid without ebnsidera- 
tion : — Held: the money paid to the equitable 
mtgee. could not be recovered back, as it was paid 
by the tenant under no mistake of fact, but with 
full knowledge that the person to whom he paid it 
was claiming it in his capacity as equitable mtgee. 
under & by virtue of the charge. — F inck v. 
Tranter, [1905] 1 K. B. 427 ; 74 L. J. K. B. 345 ; 
92 L. T. 297, D. C. 

^nrwtaJion Refd. Vacuum Oil Co. v. Ellis, [1914] 1 K. B. 


502. .] — Certain parcels of hay of 

which pltf. was consignee were respectively 
delivered to railway cos. at certain places in the 
United States of America to be carried to New York, 
& thence by defts. to London under through bills 
of lading signed by an agent “ on behalf of carriers 
severally but not jointly.” By the terms of the 
through bills of lading, with respect to the service 
until delivery at New York all liability under the 
contract terminated on delivery of the property 
to the steamship at New York, & the inland freight 
was a first lien, due & payable by defts., &, with 
respect to the service after delivery at New York, 

6 until delivery at London, payment of freight 
was to be made on the gross weight landed from 
ocean steamship unless otherwise agreed or so 
provided in the bill of lading, or unless the carriers 
elected to take the freight on the bill of lading 
weight. The through freight was made up by the 
railway cos. in America after the transport rates 
of defts. had been ascertained : — Held : upon the 
facts as pltf. although ho objected, had paid the 
bill of lading through freight & had accepted a 
rebate of the ocean freight only, in all cases where 
the bill of lading freight was greater than the 
quantity delivered, he was not entitled to recover 
the overpayment for inland freight as having been 
made under a mistake of fact. — Kitts v. Atlantic 
Transport Co., Ltd. (1902), 18 T. L. R. 739 ; 

7 Com. Cas. 227. 

Annotation : — Mentd. Tiio Hibernian (1900), 9.5 L. T. 39.5. 


Sub-sect. 0. — Waiver op Inquiry. 

503. General rule — Money not recoverable.] — 

C. , a trader, on Juno 5, 1838, assigned his effects 
in trust for the benefit of creditors. On the same 
day, but before the execution of the assignment, a 
fi. fa. against C. was delivered to the sheriff’s 
agent in London, under which a sheriff’s officer 
levied upon his goods on J une 0. The trustees under 
the assignment paid him the amount of the levy 
under protest, & he withdrew from possession. 
It afterwards appeared that C. had committed an 
act of bkpey. on June 2, upon which a flat issued 
on June 18 : — Held : the tnistees could not recover 
back from the sheriff the money so paid by them 
to the officer, as having been paid under a mistake 
of fact. 

The short answer, however, to the action is, 
that the money was not paid under a mistake of 
fact, but upon a speculation, the failure of whicli 
cannot entitle to recover it back (Lord 

Abinger, C.B.). — Harris v. Loyd (1839), 5 
M. & W. 432 ; 9 L. J. Ex. 95 ; 151 E. R. 182. 

Annotation : — Refd. Ttnvnsund v. Crowds' (IS(iO), 8 C. B. 

N. 8. 477. 

504. .] — Kelly v. Solari, No. 487, 

ante. 

505. .] — The doctrine that a person 

could recover money voluntarily paid oyer without 
full knowledge of the facts was subject to an 
exception that a person who had waived all 
inquiry into the facts could not on subsequently 
ascertaining fresh facts recover the money (Wright, 
.T.). — Beevor V. Marler (1898), 14 T. L. R. 289, 

D. C. 

506. Waiver must be absolute.] — Money paid 
under a mistake of fact, arising from an error 
in taking accounts, may be recovered back in an 


PART VI. SECT. 2. SUB-SECT. 6. 

603 i. Cfeneral rule — Money not re- 
C(n)erahle .\ — ^A person seeking to re- 


cover money paid under mistake of 
fact is not now bound to show that ho 
has been guilty of no laches ; the only 
limitation is, that he must not waive 


all inquiry. — L aw Sooiktt of Upper 
Canada v. City of Toronto Corpn. 
(1800), 25 U. C. R. 199.— CAN. 
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Bed,. 2. — Money paid under mistake of fad : Sub- 
sects. 6 <fe 7.] 

action for money had & received, although pltf. 
had been guilty of laches in making the mis- 
calculation. Where a party pays money under 
a mistake of fact, he is entitled to recover it back, 
although he may at the time of the payment have 
had means of knowledge of which he has neglected 
to avail himself. 

T. purchased from C. his share in the business 
of an attorney, & covenanted to pay him by six 
half-yearly instalments the sum of £300 & the 
further sum of £460 at the end of six calendar 
months after the expiration of three years, subject 
to a proviso that if one moiety of the whole of the 
net profits of the business for the period of three 
years should not amount to £1,800, T. should be 
entitled to deduct from the £450 such a sum as 
shotdd be equal to the difference between £1,800 
& the amount of one moiety of the net profits. 
T. had access to all the accounts & examined them, 

6 having come to the conclusion that the profits 
in the three years amounted to £1,800, paid the 
£460 to C. He afterwards ascertained that he had 
made an error in his calculation, & that the net 
profits were less than £1,800, & then brought an 
action to recover back the amount overpaid : — 
ffetd : such action could be maintained. 

This does not fall within that class of cases where 
a man chooses to waive going into the accounts. 
He paid it because he believed the fact existed. 
If the agreement had been that the facts should 
be taken to have been conclusively ascertained at 
a certain time, then, even if that were impliedly 
stipulated, I think the party paying the money 
would not afterwards have been entitled to recover 
it (Erle, C.J.). — Townsend v. Crowd y (1860), 
8 C. B. N. S. 477 ; 29 L. JT. C. P. 300 ; 2 L. T. 537 ; 

7 Jur. N. S. 71 ; 141 E. R. 1261. 

Annotations : — Reid. Chambors v. Miller (1862), 1 .'1 C, B. N. S. 
125 ; Pooloy v. Brown (1862), 11 C. B. N. S. 566 ; Jones 
V. Waring: $c Glllow, [1025] 2 K. B. 612. 

507. Payment under blind suspicion of facts — 
Money unjustly paid.] — Chatfield v. Paxton 
(1799), cited 2 East, at p. 471, n. ; 102 E. R. 449. 

Annotations: — ^Expld. Brisbane v. Docree (1818), 5 Taunt. 
143, Reid. Bllbioi). Lunilcy (1802), 2 East, 460 ; Stevens 
r. Lynch (1810), 12 East, 38 ; Martin v. Morgan (1819), 
1 Brod. Bing. 289. 


SuB-RECT. 7. — Form of Action. 

See, generally, Contract, Vol. XII., pp. 539 
et acq. 

Availability of & defences to action for money 
had & received.] — See Contract, Vol. XII., pp. 
639, 640, Nos. 4478-4487. 

608. Action for money had & received.] — 
An action of assumpsit will lie for money paid by 
mistake, which deft, ex eequo et hono ought to 
refund. — Cavendish (Lady) v. Middleton (1628), 
Cro. Car. 141 ; W. Jo. 196 ; 79 E. R. 725. 

Annotation Mentd. Asser v. Wilks (1707), Holt, K. B. 36. 

509. .] — Bonnel V. Foulke (1667), 2 

Sid. 4 ; 82 E. R. 1224. 

Anruitaiion Mentd. Asser t\ Wilks (1707), Holt, K. B. 36. 

610. — — ,] — Indd)itatu8 assumpsit lies for 
money paid by mistake or deceit. — Tomkins v. 
Bernet (1694), 1 Salk. 22 ; Skin. 411 ; 91 E. R. 
21 . 

.^InnotoMons Consd. Smith «. Bromley (1760), 2 Doug. 
K. B. 696, n. Reid. Bosanquet v. Dashwood (1734), Cas. 


temp. Talb. 38 ; Clarke v. Shoe & Johnson (1774), 1 Cowp. 
197. Mentd. A.-G. V. Perry(1734), 2Com. iSU Bosanquet 
V. Westmoreland (1738), y^eattemp. Hard. 698 ; Staolg^ole 
V. Earle (1761), 2 Wils. 133 ; Neville v. Wilkinson (1782), 
1 Bro. C. C. 643. 


511. .] — This kind of equitable action, to 

recover money back, which ought not in justice to 
bo kept, is very beneficial & therefore much 
encouraged. It lies only for money which, ex 
cequo et bona, deft, ought to refund. ... It lies 
for money paid by mistake (Lord Mansfield, 
C.J.). — ^Moses V. Macfbrlan (1760), 2 Burr. 
1005 ; 1 Wm. Bl. 219 ; 97 E. R. 670. 


Annofoftons;— Consd. Marriott V. Hampton (1797), 2 Esp. 646 ; 
Johnson v. Johnson (1802), 3 Bos. & P. 162 : Brisbane r. 
Dacres (1813), 5 Taunt. 143 ; Persian Investment Corpn. 
e. Prince Malcolm Khan (1893), 37 Sol. Jo. 340 ; Jacobs 
V. Morris, [1901] 1 Ch. 261 ; Be Bodega Co.. [1904] ICh. 
276 ; Lodge v. National Union Investment Co., [1907] 


(1827), 4 Bing. 3i5 ; Colonial Bank v. Exchangre Bank of 
Yarmouth (1885), 64 L. T. 256 : Phillips v. London School 
Board, Oockorton v. Same, [1898] 2 Q. B. 447 ; Bradford 
Oorpn. V. Forrand, [1902] 2 Ch. 655 : Leslie v. Sheill, 
[1914] 3 K. B. 607 ; Sharp & Knight v. Chant, [l 91 7j 
1 K. B. 771; John v. Dodwell, [1918] A. C. 663. Mentd. 
Neville V, Wilkinson (178^, 1 Bro. C. C. 643 ; Galbraith 
r. Neville (1789), 1 Doug. K. B. 6. n. ; Utterson v. Vernon 
(1792), 4 Term Rep. 570 ; Walker v. Constable (1798), 1 
Bos. & P. 306 ; Evans v. George Sc Rowe (1825), 12 
Price, 70. 


512. .] — Deft, supposing himself the legal 

representative of lessee for years sold the term, & 
delivered the lease to pltf. but without any assign- 
ment or formal conveyance, saying the premises 
were his & if anything happened he would see 
pltf. righted : — Held : pltf. might maintain an 
action against him for money had & received, the 
rightful administrator or tenant for years having 
ousted pltf. by ejectment, — Cripps v. Reade 
( 1796), 6 Term Rep. 606 ; 101 E. R. 728. 
Annotations -Apia. .Tones v, Hyde (1814), 1 Marsh. 157. 
Refd. Smith v. Mercer (1816), 6 Taunt. 76 ; Hail v. Conder 
(1867). 2 C. B. N. S. 22 ; Clare v. Lamb (1875), L. R. 10 
C. P. 334. Mentd. Allen v. Richardson (1879). 13 Ch. D. 


524. 


513. .] — Pltf. never has had any title 

conveyed to him & therefore we are of opinion, 
notwithstanding the party sued is a legatee, that 
pltf. has paid his money under a mistake, con- 
sequently the rule adopted in cts. of law in such 
cases applies to him, & entitles him to recover that 
money from the party to whom it has been paid 
in an action for money had & received (Lord 
Alvanley, O.J.). — Johnson v. Johnson (1802), 
3 Bos. & P. 162 ; 127 E. R. 89. 

Annotations Refd. Walker v. Moore (1829), 10 B. & C. 

416 ; Sikes v. Wild (1861), 1 B. & S. 687 ; Look v. Furze 

(1866). L. R. 1 O. P. 441 ; Bain v. Fotherglll (1874), L. R. 

7 H. L. 158 ; aare v. Lamb (1876), L. R. 10 O. P. 334 ; 

Allen V. Richardson (1870), 13 Ch. D. 624 ; Sinclair v. 

Brougham, [1914] A. C. 398. Mentd. Re West, West v. 

Roberts, [1909] 2 Ch. 180. 

514. .] — Barker v. Macrae (1811), 3 

Camp. 144 ; 17G E. R. 1335, N. P. 

515. .] — (1) A bill of exchange was drawn 

in Ireland upon the stamp required by law, which 
was less in amount than the stamp required for 
such a bill drawn in England ; but there was 
nothing on the face of the bill to show that it had 
been drawn in Ireland. The holder in England 
neglected to present it for payment, & held it a 
month after it was due. The acceptor having 
become bkpt., the holder applied for payment to 
the indorser who had paid it to him. The latter 
refused to pay it, alleging that the holder had 
made it his own by his laches. The holder then 
threatened to sue him, alleging that the bill was 


PART VI. SECT. 2, SUB-SECT. 7. 

508 i. Action for money had <t re* 
ceived.] — Scott v. Kklly (1858). 17 
U. C. R. 306.— CAN, 


608 ii. .] — Sessions v, Stra- 

CHAN (1864), 23 U. O. li. 492.— CAN. 

_ 508 iii. .] — Boulton v. United 

OouN*riBS of York & Peel Corpn. 


(1865), 25 U. C. R. 21.— CAN. 

508 iv. .] — OwsTON V. Grand 

Trunk Rt. Oo. (1881), 28 Gr. 431.— 

CAN. 
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void, on the ground that it was drawn on an 
improper stamp. The indorser inspected the bill, 
&; finding that the stamp was not that required for 
a bill of the same amount drawn in England, but 
ignorant of the fact that it had been drawn in 
Ireland, paid the amoimt to the holder ; — Held : 
this was money paid in ignorance of the fact, & 
there being no laches imputable to the party who 
paid the money, he might recover it back in an 
action for money had & received. 

(2) Money paid with a knowledge of the facts, 
but in ignorance of the law, cannot be recovered 
back, unless it be against good conscience to retain 
it. A party who has the means of knowledge of 
the facts, but neglects to avail himself of them, 
will be concluded as though he had actual know- 
ledge. 

(3) If a fact is bond fide, but incorrectly, stated 
by one party to another, who therefore pays 
money under a belief of the accuracy of that fact, 
&; the means of knowledge as to its correctness are 
as much within the reach of one party as the 
other, the party who has paid the money may 
recover it back on a discovery of the mistake, 
provided it would be against good conscience that 
it should be retained. — Milnes v, Duncan (1827), 
(y B. & C. 671 ; 9 Dow. & Ky. K. B. 731 ; 5 L. J. 
O. S. K. B. 239 ; 108 E. B. 598. 

Annotations : — As to (1) Refd. Pooley o. Brown (1862), 
11 C. B. N. S. 566. As to (2) Dbtd. KolJy v. fcsolarl (1841), 
9 M. & W. 54. Overd. Jones «. Waring & OiJJow, U926J 
A. C. 670. Refd. Boll V. Gardiner (1842), 4 Man. & G. 11 ; 
Mather V. Maidstone (1856), 18 C. B. 273 ; Holt u. Mark- 
hum (1022), 128 L. T. 719. Generally, Refd. Hamlet v. 
Richardson (1833), 9 Bing. 644 ; Moore v. Fulham Vestry, 
[1805J 1 Q. B. 300. 

516. .] — Rent paid by A. to B., claiming 

as a devisee, the amount of which A, is afterwards 
compelled to pay to the heir, may be recovered 
back by A. as money had & received to his use, 
B. setting up no title to the lands when the action 
is brought, or at the trial, since money paid under 
a mistake as to the facts, may be recovered back 
as money had & received. — I^ewsome v. Graham 
(1829), 10 B. & C. 234 ; 5 Man. &, Ry. K. B. 04 ; 
8 I., J. O. S. K. B. 100 ; 109 E. R. 437. 

Armoiaiions : — Refd. Clare v. Lamb (1875), L. R. 10 C. P. 

.{34 ; Flnek v. Tranter, fl0O5J 1 K. B. 427. 

517. ,] — Lucas v . Woeswick, No. 480, 

ante, 

518. .] — Kelly v, Solari, No. 487, arvte, 

519. .] — Pltf. received a letter of allot- 

ment, aUotting him one hundred shares in a pro- 
jected railway, upon which he paid a deposit of 
1^2 2s. per share. With the letter of allotment, 
the board of directors, one of whom was deft., 
caused to be sent to pltf. a circular containing, 
amongst others, the following provision ; “In 
the event of the Act not being obtained, the 
directors undertake to return the whole of the 
deposits, without deduction.” There was no 
evidence of any application by pltf. for shares, or 
that his allotted shares had been exchanged for 
scrip ; & it appeared that he had never signed 
the Parliamentary contract or subscribers’ 
agreement. The project proving abortive : — 
Meld : money had & received lay, to recover back 
the deposit paid. — Ward v, Londesborough 
(Lord) (1852), 12 C. B. 252 ; 18 L. T. O. S. 209 ; 
138 E. R. 900. 

Annotation : — ^Mentd. Londesborough v, Mowatt (1854), 18 
Jur. 1004. 

620. .] — In 1811, L., being possessed of 

certain premises under leases which would expire 
at Midsiunmer, 1854, granted to T. & E. | 
respectively, an annuity of £222 4s. 6d. for three ! 
lives, to secure which he granted to each of them i 
an underlease of the same premises for forty-three 


years, if the lives, or the survivor of them, should 
so long endure. In 1827, the premises in the 
annuity deeds mentioned were assigned to pltf. 
for the residue of the terms granted to W. L., 
subject to the annuities to T. &; E., to the under- 
leases for securing the same. In 1825, T. E. 
were let into possession of the premises so underlet 
to them : &, in 1830, pltf. became tenant to 
them of part of the premises at the rent of £560, 
payable to them in equal moieties. T., the last 
survivor of the cestuis que vie in his annuity deed, 
died in 1851 ; &, from the time of his death, down 
to the time of the expiration of the leases granted 
to L., W. E., as their agent, applied for & received 
the rent of £550 from pltf. for them & the repre- 
sentative of E., & accounted for a moiety to each 
of them, deducting certain payments thereout in 
respect of ground rent, rates, taxes, insurance, 
repairs, & commission : — Held : pltf. was entitled, 
in an action for money had & received, to recover 
back the sums so paid by him under the mistaken 
impression that the right to receive them still 
continued, deducting only the sums paid by the 
agent in remDect of ground rent, rates, & taxes. — 
Barber v. Brown (1856), 1 C. B. N. S. 121 ; 26 
L. J. C. P. 41 ; 28 L. T. O. S. 318 ; 21 J. P. 294 ; 

3 .Tur. N. S. 18 ; 5 W. R. 79 ; 140 E. R. 50. 
Annotation : — Mentd. Peruvian Quano Oo. v. Dreyfus (1887), 

[1802] A. C. 170, n. 

621. .] — Townsend v. Crowdy, No. 506, 

ante, 

522, .] — By agreement between the out- 

going tenant of a farm, deft., & the incoming tenant, 
pltf., the amount to be paid by pltf. to deft, was 
referred to two valuers, who made their valuation. 
A promissory note for the amount of the valuation, 
after deducting £2,000 paid on account, was 
given by pltf. to deft. ; & pltf. entered into 
possession. On the occasion of his selling his 
interest in the farm to a third person, pltf. dis- 
covered that errors had been made in the former 
valuation, by including items that ought not by 
the custom of the country to have been valued 
to him, & items that did not exist. He neverthe- 
less paid the promissory note at maturity without 
objection. Afterwards, without having given 
deft, any information as to the nature of his com- 
plaint of the valuation, & without having made any 
demand, he brought this action for money had 
& received : — Held: pltf. could not recover. 

(1) (Kelly, C.B., & Martin, B.), the conduct of 
pltf. had made it impossible to restore the parties 
to their original condition or to do justice between 
them, & therefore pltf. could not maintain an 
action for money had & received. 

(2) (Martin & Bramwell, BB.), to enable a 
pltf. to maintain an action for money paid by mis- 
take, as money had & received by deft., notice of 
the mistake must have been given to the deft. & 
a demand made. 

It appears to me, therefore, that this case does 
not come within the principle upon which the action 
for money had & received, to recover money paid 
by mistake, is maintainable. That principle is 
clear & simple in the extreme. No man shoiild by 
law be deprived of his money, which he has parted 
with under a mistake, & where it is against justice 
& conscience that the receiver should retain it 
(Kelly, C.B.). — ^Freeman v , Jeffries (1869), L. R. 

4 Exch. 189 ; 38 L. J. Ex. 116 ; 20 L. T. 533. 
Annotations : — As to (2) Distd. Baker v. Courage, ri910] 

1 K, B. 56. Genertuly, Refd. Colonial Bank v. Exchange 

Bank of Yarmouth (1886). 64 L. T. 266 ; Bradford Corpn. 

V. Ferrand, [1002] 2 Ch. 666. Mentd. Tendring Hundred 

Waterworks Co. v. Jones, [1903] 2 Ch. 616. 

523, .] — The firm of W. & K. being 

indebted to G., to whom W. was also privately 
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Seel, 2 . — Money paid under miaiake of faei : Suh- 
sects, 7, 8 ft. A. cfe ; sttb^sects, 10 cfc ll» ] 

indebted individually, G. gave a receipt in the 
name of the firm for £1,000, paid by W. out of 
the partnership moneys, & subsequently, at the 
request of W., credited his private account with the 
amount instead of the account of the firm. W . had 
no authority to appropriate the partnership moneys 
in this manner, but G. believed that he liad. On 
the dissolution of the firm, K, paid to G., partly 
in cash & partly in bills, the amount which appeared 
by G.’s books to be due from the firm. Before 
the last bill became due, which was for an amount 
over £1,000, K. discovered how W. had appro- 
priated the £1,000 ; but he paid the bill under 
protest notwithstanding : — Held. : K. was entitled 
to recover £1,000 from G. as money had & received 
to his use, seeing that he was not bound by the act 
of W., done without his authority ; & it was for G. 
to show that K. had so conducted himself as to 
induce the belief that he had given W. authority. — 
Kendal v. Wood (1870), L. R. 0 Exch. 243 ; 
30 L. J. Ex. 167 ; 23 L. T. 309, Exch. 

524. .] — PJtf. bank being under instructions 

from R. to remit his moneys to a bank at Halifax, 
through the mistake of its agents i)aid them to a 
New York bank for transmission to defts., who on 
being advised thereof debited the New York bank, 
& credited R. in account with the amount thereof, 
& being afterwards advised of the mistake cilaimed 
to retain & use the moneys in reduction of R.’s 
account with them : — Held : on being advised of 
the mistake defts. were bound to repair it, & pltf. 
bank Ijad a sufficient interest in the moneys to 
recover th'jin as moneys received to their use. — 
Colonial Bank v. Exchange Bank op Yarmouth, 
Nova Scotia (1885), 11 App. Cas. 84 ; 54 L. T. 
256 ; 34 W. R. 417 ; suh norn. Colonial Bank 
V, Bank op Nova Scotia, 55 L. J. P. C. 14, P. C. 
Annoiaiumn : — ^Refd. Holt v. Markham (JU22), 128 L. T. 

7Ji) ; .JonoH v. Warinir & Glllow, I192GJ A. C. 070. 


525. .] — Clough r. Henry (1891), 10 

T. L. R. 603. 

526. ,] — Tn Moses v. Maeferlan^ No. 511, 

ante, I^ord Manspield says tliat; an action for 
money liad & received lies only for money which, 
ex cequo el hono, deft, ought to refund. But the 
wide languages thus used by that great judge lias 
not been followed, l^^or example, money paid 
under a iiListake of law cannot be recovered, 
although its retention would seem to be equally 
against good conscience (Cozens-TIardy, M.R.). — 
Baylik V, London (Bp.), [1913] 1 Ch. 127 ; 82 
L. J. Ch. 61 ; 107 L. T. 730 ; 29 T. Ji. R, .59 ; 57 
Hoi. Jo. 96, C. A. 


Anrwtationa Refd. Sinclair v. Brougham, [10141 A. C. 3P8 
Holt r. Markham, [1923] 1 K. B. ,004 ; c’hiilingrworth i 
^ ' JoncH V. Waring He Gillow, [1920 

A. C. 070. 


527. Court will not Interfere summarily.] — 

Nathan v. Collins (1843), 1 L. T. O. 8. 317. 

.1— /8ee Ecclesiastical Law, Vol. XIX., 

p. 489, Nos. 3468, 3469. 

528. Remedy at law & not in equity.] A. 

purchases from B. a share in a concern, &: gives 
for it a price which he understands to be four 
times the amount of the yearly profits, but which, 
in consequence of a mistake made by B. in the 
estimati* of the profits, turns out to be more than 
that ; the deed of assignment purports to be for an 
absolute sum; there is evidence that B. never 
intended to sell for less that that absolute sum. 


& no evidence to the contrary : — Held : a ct. of 
equity will not decree the sum, which A. alleges 
he has overpaid, to be refunded to him. — Stewaet 
V. Stuart, Stuart & Street Stewart (1823), 
as reported in 1 L. J. O. S. Ch. 61. 

529. .] — Where money has been voluntarily 

paid under a mistake the remedy is at law & not in 
equity. — Lamb v, Cranfield (1874), 43 L. J. Ch. 
408. 

AmwtaHon ; — ^Refd. Baylis v. London (Bp.), [1913] 1 Ch. 127. 


Sub-sect. 8. — Time Limit for Relief. 

See Limitation of Actions, Vol. XXXIT., pp. 
337, 518, 519, Nos. 206, 207, 17.58-1761. 


Sub-sect. 9. — Loss op Right to Recover. 

A, Alteration of Position of Parties, 

See Contract, Vol. XII., pp. 553, 554, Nos. 
4596-4601. 

530. No alteration of position.] — Applts., & B. 
& CO., who were both bankers, financed K., a 
merchant, making advances against goods. K. 
sold a parcel of goods to resps. & directed them to 
remit the price to B. & co. who had an equitable 
mige. on these goods. Resps. by mistake, but 
acting in good faith, paid the money to applts., 
who received it in good faith, believing it to repre- 
sent the pri(5e of goods on which they had made 
advances to K. A jury found, in answer to a 
specific question, that they had not been led to 
alter their position for the worse as regarded K. : — 
Held : resps. were entitled to recover the money 
from applts. as being money paid under a mistake 
of fact. 

It is indisputable that, if money is paid under a 
mistake of fact & is redemanded from the person 
who received it before his position has been altered 
to his disadvantage, the money must be repaid in 
whatever character it was received (Lord Lore- 
burn, C.). — Kleinwort, Sons & Co. v, Dunlop 
Rubber Co. (1907), 97 L. T. 263; 23 T. L. R. 
696 ; 51 Sol. Jo. 672, H. L. 

Annotations: — Folld. Kcrrlsori v. Olyii MJIIh, Currie (1911), 

81 L. J. K. B. 4Gr> : ,7oncs v. Waring He Gillow, (19261 

A. O. 670. Refd. BayliH v, London (Bp.), [1913] 1 Ch. 127 ; 

British American (^ontlnenf ul Bank v. British Bank for 

Foreign Trade, [1926] 1 K. B. 328. 

531. .] — British American Continental 

Bank v. British Bank for Foreign Trade, No. 
459, ante, 

532. Effect of alteration of position — Plaintiff’s 
conduct making restitution impossible.] — Pltf. 
bought of deft.’s agent by a verbal agreement 
twenty-five sacks of flour “ of the same quality as 
certain flour which deft, had lately sold to Mr. 
Mackness.” The next day a sold note in the 
following form, signed by deft., was delivered to 
pltf. : “ Sold Mr. Harnor per Mr. Howard, twenty- 
flve sacks, Whites X.S. at 68s. per sack, net 280 
lbs. Net cash. J. T. Groves.” It was proved at 
the trial that Mackness’s flour was of superior 
quality to that delivered to pltf., & bore the 
mark X.8.S. The flour was delivered two days 
after the sold note. Pltf. used two sacks, with 
which he was dissatisfied, but he subsequently paid 
for the whole under protest : — Held : he could not 
recover, under a count for money had & received, 
as for money paid on a mistake of facts, he having 
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*** Plaintiff’s amduct making restHiUion impossible.] — ^Miskner v. Qaston (1873), 
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converted & appropriated to his own use a portion 
of the flour. — Harnob v. Groves (1855), 15 C. B. 
067 ; 3 C. L. R. 406 ; 24 L. J. C. P. 52 ; 24 L. T. 
O. S. 215 ; 3 W. B. 168 ; 139 E. R. 587. 

Annotation ;~-Mentd. Kyo v. Puree] 1. [1926] 1 K. B. 446. 

533. .] — By certain military regulations 

oflicers in the Royal Air Force were on demobilisa- 
tion entitled to a gratuity vpying in amount 
according to circumstances. If their names were 
on a certain list, called the Emergency List, tliey 
were only entitled to a gratuity at a lower rate than 
if they were not on that list. Deft, was a 
demobilised officer of the Royal Air Force. Pltfs., 
who acted as Govt.’s agents for the payment 
{inter alia) of fatuities to demobilised officers of 
that force, in ignorance of the fact that deft, was 
on the Emergency List, but also in forgetfulness of 
the regulation which jirovided that the gratuities 
of officers on the Emergency List should be paid at 
tile lower rate, & not appreciating the materiality 
of an officer being on that list, paid deft, his gratuity 
at the higher rate to which he would have been 
(‘nt itled if he had not been on that list. More than 
a year afterwards, & before notice of the mistake, 
deft, spent the money. In an action to recover 
back the excess payment as money i^aid under a 
mistake of fact : — Held. : (1) jiltfs.’ mistake was 
not a mistake of fact causing the payment ; 
(2) as deft, had been led by pltfs.’ conduct to 
believe that he might treat the money as his own, 
cSi in that belief had altered his position by spending 
it, pltfs. were estopped from alleging that it was 
paid under a mistake. 

The provisions of Order 263 of 1919 appear to 
have been altogether overlooked. Pltfs.’ mistake, 
if any, is one of law ; it resulted from a failure to 
apply what is now said to be the true construction 
of the Orders relating to gratuities to dcfl .’s case. 
I’ltfs. consequently cannot rt'cover (Bankes, 
L.J.). — Holt v, MaiuvUam, [1923J 1 K. B. 504 ; 
92 L. .T. K. B. 406 ; 128 L. T. 719 67 8oL Jo. 

314, 0. A. 

Annotations : — Js to (2) Refd. .Tones v. Waring & Gillow. 

11926] A. C. 670. GeneraUy, Mentd. Ord v. Ord, [1926] 

2 K. B. 432. 

Money received or paid by agents.] — A okncv, 
Vol. 1., pp. 069-673, 678, ^los. 2818-2841, 2888. 

Money received or paid by bankers.] — Sec 
Bankers, Vol. III., pp. 170, 179, 233, 234, Nos. 
282, 330-333, 646. 

Payments on bills of exchange.] — See Bills of 
Exchange, Vol. VI., pp. 126, 357-359, Nos. 842, 
2361-2370. 

B. Breach of lJuly. 

Delay in communicating mistake.] — See Con- 
tract, V^ol. XII., p. 546, No. 4534 ; Ecclesiastical 
Law, Vol. XIX., p. 489, No. 3408. 

Payment on bills of exchange.] — See Bills of 
Exchange, Vol. VI., pp. 357-359, Nos. 2301- 
2370. 


Sub-sect. 10. — Necessity for Demand. 

Sec^ generally. Action, Vol. 1., pp. 52 et seq. 

534. Whether demand necessary — Mistake not 
known to payer.] — Kelly v, Solari, No. 487, 
ante, 

535. .] — Freeman v. Jeffries, No. 

522, ante. 


536. Mistake common to both parties.] — 

Where both parties were under the mistake when 
the payment was made, the cause of action is 
complete on such payment, & no demand for 
repayment is necessary. — ^B aker v. Courage & 
Co., [1910] 1 K. B. 56 ; 79 L. J. K. B. 313 ; 101 
L. T. 854. 

Annotaiions : — ^Refd. Jones r. Waring & Gillow, [192S1 2 
K. B. 612. Mentd. lie Robinson, McLaren v. Public 
Trustee (1911), 104 L. T. 631. 


Sub-sect. 11. — ^Actuai. Payment 
Unnecessary. 

537. Whether actual payment essential — Sum 
credited in account.] — The paymaster of a military 
corps had given credit in account to an officer in 
that corps from Jan. 1, 1817, to Nov. 5, 1820, for 
certain increased pay, erroneously supposed to 
granted by a general order of Aug. 27, 1806, to an 
officer of his situation, & a statement of that 
account was delivered to the officer in 1821. In 
Dec. 1816, the paymasters were informed by th(^ 
board of ordnance that the increased pay granted 
by the order of 1806 would not bo allowed to 
persons in the situation of the officer in question. 
The paymasters did not communicate this informa- 
tion to the officer until 1821, & subsequently to 
that time they continued to receive his pay. 
In an action brought by his personal representative 
to recover such pay : — Held : it was not com- 
petent to the paymaster to retain any of such sums 
of money on account of the sums which they had 
credited him for by way of increased pay, & which 
they had allowed him to consider his own for so 
long a period of time. 

I think iluiy cannot, now bo permittful to say, 
that the money which they allowed him in account 
as money received by th(»m to his use, was not 
money received to his use (Bayley, J.). — Skyring 
V. Greenwood (1825), 4 B. & 0. 281 ; 6 Dow. & 
Ry. K. B. 401 ; 107 E. R. 1064. 

Annotatians : — Distd. R. v. BUmkluHop, [1892] 1 Q, B. 46. 

Expld. Baker v. Courage 11909), 101 L. T. 854. Apld. 

Holt V. Markham, [1926] 1 K. B. 504. Refd. Higg8 v. 

Scott (1849), 7 (y. B. 63 ; TowiiBeiid i\ Crowdy (I860), 

8 C. B. N. S. 477 : Cavo v. Mills (1862), 7 H. & N. 91.6 ; 

Swim V. North British Australasian Co. (1862), 7 H. & N. 

606 ; 1)0 Cordovn v. Do Cordova (1870), 4 App. Cas. 692 ; 

Daniel] v. Sinclair (1881), 6 App. Cas. 181 ; Dtuitficlie 

Bank (London Agency) v. Boriro (1895), 73 L. T. 669. 

Mentd. Bate v. Laurence (1844), 2 Dow. & L. 8.3 ; Parrott 

V. Anderson (1851), 7 Exrh. 96 ; R. r. Treasury Lords, Re 

Queen Dowager’s Annuity (1851), 20 L. J. Q. B. 606 ; 

Miles V. Scotting (1885), Cab. & El. 491 ; Vagliano v. 

Rank of England (1889), 5 T. L. R. 489 ; Jones v. Waring 

& Gillow, [1926J A. O. 670. 

538. .] — A sum of money allowed in 

account by mistake on a settlement between pltf. 
& deft., when deft, paid the balance after deduction 
of that sum, cannot be recovered back in an action 
for money had & received, the sum allowed never 
having passed between the partitas otherwise than 
by such allowance. — Lee v. Merrett (1846), 8 
Q. B. 820 ; 15 L. ,T. Q. B. 289 ; 7 L. T. O. S. 83 ; 
10.Tur. 916; 116 E. R. 1083. 

Anrwiaiion : — ^Dbtd. Glngell v. Purkins (1850), 4 Exch. 720. 

539. .] — Pltfs. sued deft, for work & 

labour done. In the writ they by mistake 
credited deft, with the payment of a sum on 
account & claimed the balance. Deft, knowing 
that they had made a mistake paid the balance &> 
obtained from them a receipt for the whole sum 
due from him to them. Subsequently, having 

Hicks (1913), 13 E. L. R. 194.— CAN. 

n. Mistake known to payer.] 

— I^CK r. Hawthorn Corpn. U892), 
18 V. L. R. 24.— AUS. 


PART VI. SECT. 2, SUB-SECT. 10. 

m. Whether demand necessary — 
Mistake not known to payee .] — Where 
dolt, takes money in good faith un* 


aware of its bring paid under mistake 
of fact he is entitled to a demand for 
its return liefore action is brought. — 
Pacific Coast Insurance Co. v. 



158 


Mistake. 
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sects. 11, 12 d: 13. Sect, 3; Suh-aect, 1.] 

discovered their mistake, pltfs. brought an action 
to recover from deft, the sum wrongfully credited 
to him, as money had & received to their use : — 
Held : although the receipt had been given under 
compulsion of legal process, deft, could not rely 
upon it as a defence to the action since he had not 
acted bond fide^ & pltfs. were therefore entitled to 
recover the sum claimed. — ^W abd & Co. v. Wallis, 
[1900] 1 Q. B. 676 ; 69 L. J. Q. B. 423 ; 82 L. T. 
261 ; 16 T. L. R. 193. 

Annotation: — Mentd. L. C. 0. v. Dundae, [1904] P. 1. 

640. Necessity for previous authority 

to pay — Or communication of making of entry.] — 

In every case where it is sought to treat a mere book 
entry as a payment some other circumstance must 
be present & relied upon to enable the customer 
in whose favour it was made to succeed, either 
some express previous authority to pay, or some 
communication of the making of the entry to the 
customer & some acting upon it by him (Sankey, 
.T.). — British & North European Bank v. 
Zalzstein, [1927] W. N. 95. 

541. Money treated as paid.] — Deft., 

having recovered judgment against II., on Apr. 25, 
lodged witli pltf., who was the sheriff, a writ of 
fi. fa. Pltf. neglected to execute the writ until 
May 11 , when he seized the goods of H. &> assigned 
them to deft, by bill of sale, which stated the 
consideration to be U256 paid by deft, to him. He 
then returned fieri feci. Before the seizure deft, 
had notice of an act of bkpey. committed by H. 
before Apr. 25, upon which a fiat issued in Aug., 
& assignees were appointed, who sued & recovered 
from pltf. the value of the goods seized, where- 
upon he brought the present action to recover back 
the money so paid : — Held : (1) though no money 
in fact passed, pltf. & deft, were, as between 
themselves, in the same situation as if pltf. had 
sold the goods to deft. & received the money ; 
(2) though the money was not pltf.’s, still he was 
entitled to recover, since it was money which he 
ought to have received as soon as he had been 
compelled by the owner to pay for the goods 
seized ; (3) the money having been paid by pltf. 
in ignorance of tlie facts, he was entitled to recover 
it back, although deft, could not in every respect 
be placed in statu quo. — Standish v. Boss (1849), 
3 Exch. 527 ; 19 L. J. Ex. 185 ; 12 L. T. O. S. 
495; 13 J. P.269. 

Annottiiiom : — to (1) Befd. HobHon v. Holt (1850), 16 
L. T. O. S. 206. As to (3) Re!d. JonoH v. Waring' & 
Gillow, [1926] A. C. 670. OencrcUly, Mentd. Gingell v. 
Purklns (1850), 4 Excli. 720 ; Coloiiial Bank v. Exchange 
Bank of Yarmouth (1885), 54 L. T. 256 ; Baylls v. London 
(Bp.), [1913] 1 Ch. 127 ; Holtv. Markham, [19231 1 K. B. 
504 ; British American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 

542. Set-off.] — Pltf. granted a lease to 

deft., in consideration of a premium of £40, 
being i . - . 

done, i ^ 

them, when deft, was allowed the £40 in account, 
but no moneys in fact passed. Pltf. having after- 
wards sued deft, for £37 4s. for rent, & goods sold, 
deft, claimed to set off the £40 as money received 
for his use, on the ground that it was not expressed 
in the lease, & therefore he was entitled, under the 
Probate & Legacies Duties Act, 1808 (c. 149), 
8. 24, & Stamp Act, 1815 (c. 184), to recover it : — 


Held : (1) the settlement of accounts amounted to 
payment ; (2) as deft, might recover back the 
premium as money received for his use, he was 
entitled to set it off as a debt. — Gingell v. 
PuRKiNS (1850), 4 Exch. 720 ; 19 L. J. Ex. 129 ; 
154 E. B. 1405. 

See, alsOf Agency, Vol. I., pp. 441-443, Nos. 
1310-1320. 


Sub-sect. 12. — Re-Opening Accounts. 

See, generally. Agency, Vol. I., p. 446, Nos. 
1351 et seq. ; Contract, Vol. XII., pp. 687, 688, 
Nos. 4895-4901 ; Equity, Vol. XX., pp. 273, 
274-276, Nos. 329, 333-353 et seq. 

Mistake in calculation of interest — Re-opening 
account in bank books .] — See Bankers, Vol. III., 
p. 247, No. 721. 

Mortgage accounts .] — See Mortgage, Part XVI., 
Sect 1, sub-sect. 7, post. 


Sub-sect. 13. — ^Particular Instances. 

Payments on bills of exchange .] — See Bills of 
Exchange, Vol. VI., pp. 76, 357-359, Nos. 696, 
2361-2370. 

Director’s fees paid in Ignorance of disqualifica- 
tion.] — See Companies, Vol. IX., p. 461, No. 2994. 

Mistake amounting to failure of subject-matter.] 
— Sec Contract, Vol. XII., pp. 368, 369, 370, 
Nos. 3076-3080, 3085. 

Recovery of legacy wrongfully paid .] — See 
Executors, Vol. XXIII., p. 393, No. 4643. 

Money paid in betting transaction.] — See 
Gaming & Wagering, Vol. XXV., p. 411, Nos. 146, 
148. 

Money paid on guarantee .] — See Guarantee, 
Vol. XXVI., p. 112, No. 781. 

Recovery of premium on insurance policy.] — 
See Insurance, Vol. XXIX., pp. 59, 304, Nos. 196, 
196, 2521. 

Recovery of losses paid by insurer.] — See 
Insurance, Vol. XXIX., pp. 300, 301, Nos. 2469- 
2472. 


Sect. 3.— MONEY PAID UNDER MISTAKE OF 
LAW. 

Sub-sect. 1. — General Rule. 

What amounts to mistake of law .] — See Part 
II., ante. 

543. Whether remedy available.] — When money 
is paid by one man to another on a mistake 
either of fact or of law or by deceit this action 
[money had & received] will certainly lie (Db 
Grey, C.J.). — Farmer v. Arundel (1772), 2 
Wm. B1.824; 96 B. B. 485. 

Dacres (1813), 5 Taunt. 143. 

544. .] — Money paid by one with full 

knowledge, or the means of such knowledge in his 
hands, of all the circumstances cannot be recovered 
back again on account of such payment having 
been made under an ignorance of the law. — 
Bilbie V. Lumley (1802), 2 East, 469 ; 102 E. R. 
448. 

Annotations : — Consd. Brisbane v. Dacres (1813), 6 Taunt. 

143. Apld. Currie v. Goold (1817), 2 Madd. 163 ; Martin 


PART VI. SECT. 3, SUB-SECT. 1. 

0 . No riglU to recover.] — When a 
person has paid money with a full 
knowledge of facts, he cannot recover 
it back on the ground that he paid it 
in ignorance of the law resulting from 
those facts. — ^P erry v. Nbwoastuc 


District Mutual Fire Insurance 
Co. (1852), 8 U. C. R. 363.— CAN. 


A— na-i 

CAN. 


Q. .] — Slktto V. Adams (Alta.), 


[1926] 3 D. L. R. 891.— CAN. 

T. .] — Clutha County Coun- 
cil V. McDonald (1883), 2 N. Z. L. H. 
267 (S. O.).— N.Z. 


t. .) — Delponte*s Estate 

Barnes, [1910] C. P. D. 118.— S.AP. 


V. 
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V. Morgan (1810), 1 Brod. & Bing. 289. FoUd. Bast India 
Go. i>. Trltton (1824), 3 B. & G. 280. J^ld. Bramston v. 
Kobins (1826), 12 Moore, O. P. 68. Reid. Lothian v, 
Henderson (1803), 3 Bos. & P. 499 ; Forrester v. l4gou 
(1813), 1 M. & S. 9 ; Andrew d. Hancock (1819), I 
Brod. 8c Bing. 37; Hales e. Freeman (1819), 1 Brod. 
8c Bing. 391 ; Morgan t;. Palmer (1824), 2 B. & O. 
729 ; Smith r. Alsop (1824). M‘Cle. 622 ; Young v. 


Itewart n. Stewart (1839), 


Timmins (1831), 1 Tyr. 226 ; ouciwckcb V, isbowax’L iiootf;, 
6 Cl. 8c Fin. 911 ; Kelly v. Solar! (1841). 9 M. & W. 64 ; 
Bell r. Gardiner (1842). 4 Man. & G. 11 ; Parker e. G. W. 
liy. (1844), 7 Man. & G. 253 ; Re Alexander, Ex p, 
Sanderson (1856), 28 L. T. O. S. 133 ; Urquhartv. Butter- 
field (1887), 67 L. J. Ch. 521. 


545. .] — If a person with knowledge of the 

facts, but under a mistake as to the law, pays over 
to another claiming it as a right money which he 
was not compellable to pay, he cannot upon 
discovering what his legal right was, recover it 
back, there being nothing against conscience in 
the other party’s retaining it. 

The captain of a King’s ship brought home in her 
public treasure upon the public service, & treasure 
of individuals for his own emolument ; he received 
freight for both &; paid over one-third of it, accord- 
ing to an usage heretofore established in the navy, 
to the admiral under whose command he sailed. 
Discovering that the law does not compel captains 
to pay to admirals one-third of the freight ; the 
captain brought an action for money had & 
received to recover it back from the admiral’s 
extrix. : — Held : he could not recover back the 
private freight because the whole of that trans- 
action was illegal, nor the public freight, because 
he liad paid it with full knowledge of the facts 
although in ignorance of the law & because it was 
not against conscience for the extrix. to retain it. — 
Brisbane v. Dacres (1813), 5 Taunt. 143 ; 128 
E. 11. 641. 


Annotations : — APld. Andrew v. Hancock (1819), 1 Brod. & 
Bing. 37. Reid. How v. Parnons (1819), 2 B. 8c Aid. 562 , 
Hallos V. Freeman (1819), 1 Brod. & Bing. 391 ; Goodman 
V. Sayers (1820), 2 Jac. & W. 249 ; Morgan v. Palmer 
(1824), 2 B. & C. 729 ; Smith v. Alsop (1824). M‘Clo. 622 ; 
Bramston v. Robins (1826). 4 Bing. 11 ; Wilson v. Way 
(1837), 1 Jut. 637 ; Parker r. G. W. Uy. (1844). 7 Man. & G. 
253 ; R. V. Treasury Lords Comrs., Re Queen Howager’s 
Annuity (1851), 15 Jur. 767 ; Miles v. Soottlng (1885), 
(^ab. & El. 491 ; Maskell v. Horner, (1915] 3 K. B. 106. 
Mentd. Hatchwell v. Cooke (1816), 2 Marsh. 293 ; Bayley 
r. Wilkins (1849), 7 G. B. 886 ; Baylis v. London (Bp.), 
1 1 91 3] 1 Ch. 127; King-Hall & Houeago v. Standard Bank 
of South Africa (1919), 88 L. J. K. B. 1058. 


546. .] — Where the agent of an exor. paid 

interest on a legacy for seventeen years, without 
deducting the property tax ; — Held : he could not 
afteiwards deduct out of future interest due, the 
amount of the property tax on such precedent 
payments. — Currie v. Goold (1817), 2 Madd. 163 ; 
66 E. R. 296. 


AnnotfUinn : — Folld. Re Hatch, Hatch v. Hatch (1919), 88 
L. .T. Ch. 147. 


547. ,] — It is admitted that at law it is 

impossible to recover after a voluntary jiayment 
with a knowledge of all the facts though under a 
mistake in point of law. That principle applies 
equally to suits here (Plumer, M.R.). — Goodman 
V, Sayers (1820), 2 Jac. & W. 249 ; 37 E. R. 622. 
Annotations : — ^Mentd. Little v, Newton (1841), 9 Dowl. 437 ; 

Moseley v. Simpson (1873), L. R. 16 Eq. 226. 

548. ,] — Milnes V. Duncan, No. 515, ante- 

549. ,] — Where a party, to secure advances 

made to him, assigned to his creditor his present 
& also his aRer-acquired property, & the former 
being insufficient to pay the debt, the creditor sold 
the present & also the after-acquired property, 
with the assent of the debtor, who probably 
thought that the after-acquired property passed by 
the assignment : — Held : the proceeds of the after- 
acquired property which had been sold under a 
mistake as to the law, but without fraud, could not 
be recovered back. — ^Platt v. Bromaoe (1854), 
24 L. J. Ex. 63. 


650. .] — A married woman entitled to the 

income of a legacy for her separate use, continued 
for fifteen years, with full notice of the circum- 
stances affecting her rights, to receive income on 
the footing that the legacy was liable to contribute 
in favour of the residuary legatees to a loss occur- 
ring on the reinvestment of part of the estate. It 
was afterwards decided that the legacy was not 
liable so to contribute, but must be paid in full : — 
Held : she was not entitled ta recover from the 
residuary legatees the difference between the 
income of the full amount of the legacy & the 
reduced income she had actually received. — 
Stafford v. Stafford (1857), 1 De G. & J. 193 ; 
29 L. T. O. S. 368 ; 4 Jur. N. S. 149 ; 44 E. R. 
607, L. JJ. 

AnnotcUions : — ^Refd. Re AahwelBs Will (1859), John. 112 
Upton V. Vaimer (1861), 5 L. T. 480. 

551. .] — Rogers v. Ingham, No. 25, ante. 

552. .] — No doubt when money paid under 

an error in law had been extorted or obtained by 
duress or any kind of compulsion it could be 
recovered back. . . . There was no authority to 
show that it could be recovered back on account 
of a judicial decision reversing the former under- 
standing of the law. . . . The law, however, 
does not allow money voluntarily paid under a 
mistake in law to be recovered back (Coleridge, 
C.J.). — Henderson v- Folkestone Water- 
works Co. (1886), 1 T. L. R. 329, D. C. 

Annotniion : — ^Itefd. Meadowa v. Grand Junction Water- 
works Co. (1905), 69 J. P. 255. 

553. .] — S. was rated for water rate on a 

scale which the water authority afterwards reduced 
on discovery that they had misconstrued their 
local Act. S. had not been proceeded against, 
but the rate so paid was £l 11.9. 6d. above the 
succeeding rate : — Held : S. could not recover 
back this excess, as it was a voluntary & not 
a compulsory payment. — S later v, Burnley 
CORPN. (1888), 59 L. T. 636 ; 53 J. P. 70 ; 36 
W. R. 831 ; 4 T, L. R. 642, D. C. 

Annotatvms : — Foild. Slater V. Burnley (Jorpn. (No. 2) (1889), 
63 J. P. 535. Distd. Meadows v. Grand. Juncliou Water- 
works Co. (1905), 69 J. P. 255. 

554. .] — Defts. in consequence of a mis- 
construction of their local Act, charged pltfs. for 
water rent on the basis of the gross annual value 
instead of on the basis of the net annual value. 
Pltfs. paid the water rent on that basis, in ignorance 
of the fact that it was a wrong basis. In an action 
by pltfs. for a return of the sum of £36 6.9. 3d., 
the amount overcharged by defts. in excess of their 
powers : — Held : inasmuch as the payment of 
the water rent on the basis of the gross annual 
value was voluntary, no action lay against defts. 
for the return of any overcharge.--^LATER v. 
Burnley Corpn. (No. 2) (1889^ 53 J. P. 536. 

555. .] — Where the lessee has without 

protest paid money to the lessor for obtaining his 
consent to an assignment, no action lies by the 
lessee to recover it back. Qu . : whether such an 
action would lie if the money were paid under 
protest. — ^A ndrew v. Bridgman, [1908] 1 K. B. 
696 ; 77 L. J. K. B. 272 ; 98 L. T. 666 ; 52 Sol. Jo. 
148, C. A. ; affg-t [1907] 2 K. B. 494 ; sttb nom. 
Bridgman v- Andrew, 23 T. L. R. 548. 

Annotation: — ^Mentd. West v, Gwynno, [1911] 2 Ch. 1. 

666. .] — Suppliants carried on a large 

business in which they employed a large number 
of assistants who had all their mei^ on the 
premises, A; for the service of these meals 
supplicants employed a number of men as cooks 
& waiters. The Inland Revenue authorities said 
that these waiters were ** male servants ” in 
respect of whom duties were payable, & in an 
interview in 1900 the supervisor of taxes told the 
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secretary of suppliant co. that in his opinion the 
waiters were ** male servants ’* & that the duties 
were payable, & that if they were not paid 
suppliants would incur penalties, & upon that the 
duties were then paid by suppliants in each year 
in the belief that they had no option except to do 
so. From 1903 onwards the duties were paid with 
a protest that the waiters wore not “ male 
servants ” within Eevenue Act, 1809 (c. 14), 
& that the duties were not payable, but the 
( binrs. of Inland Ilcvcnue gave their opinion that 
the waiters were male servants ” & the duties 
were payable. In 1906 suppliants refused to 
jiay, & upon proceedings being taken for penalties, 
the Div. (Jt. held that the waiters were not “ male 
servants ” & that the duties were not payable. 
On a petition of right to recover back the moneys 
so paid i— llcld : the moneys liaving been jiaid 
under a mistake, not of fact, but of law, could not 
be recovered back, either on the ground that they 
were jiaid under duress or compulsion, or on the 
ground that tlicy were i)aid in discliarge of a 
demand illegally made under colour of an oillce. — 
William Whiteley, Ltd. v, K. (1909), 101 L. T. 
741 ; 20T.L. R. 19, 

Annotation .—Reid. Brocklcbank r. IL. I]{)24] 1 K. B. 647. 

567. .] — Stanley Biiotijers, Ltd. v, 

Nuneaton Corpn., No. 496, ante, 

668. .] — The landlord of a dwelling-house, 

to which Increase of Rent & IVIortgago (War 
Restriction) Act, 1915 (c. 97), applied, in Mar. 1915, 
increased the tenant’s rent by Od. a week. The 
tenant i)aid the increased rent &, in ignorance of 
the Act., continued to do so until Jan, 31, 1916. 
liaving then become aware of tlie Act, he deducted 
from his subsequent payment of rent the total 
amount of the increase over the standard rent 
whicli he had paid between Nov. 25, 1915, & 
Jan. 31, 191 (). In an action by tlie landlord to 
recov(‘r the amount so deducted : — Held : although 
the Act jirovided that the increase beyond the 
standard rent was not lecoverablo by the landlord 
if the tenant had not paid it, yet the tenant, 
having paid it under mistake of law, was not 
entitled to recover it from the landlord in any shape 
or form. 

On tlie facts I have stated the money was paid 
under a perfectly legal contract, & while it is true 
that it was continued to be paid at a time when the 
sum had become irrecoverable by law, neither 
party kn(?w of this, & neither jiarty put any 
pressure on the other to continue to jmy. Under 
these circumstances it seems to me the right to 
repayment does not come within any of the common 
law doctrines ; it is not conferred by the express 
words of the Act ; &; for these reasons I think 
that the sum cannot be recovered (Scrutton, 
L.J.). — Sharp Brothers & Knight v. Chant, 
11917] 1 K, B. 771 ; 86 L. J. K. B. 608 ; 116 L. T. 
185 ; 33 T. L. R. 235 ; 61 Sol. Jo. 352, C. A. 
AntMtafionfl : — Reid. IlawliiiBon v. Algor (1921), 90 L J 

*’• "• 

569. — — .] — Wlieu a payment has been made 
under a mistake of law, it leaves the parties where 
they are without any resultant rights (Sabgant, 
Hatch, Hatch v. Hatch, [1919] 1 Oh. 


351 5 88 L. J. Oh. 147 •, 130 h. T. 094 ; 03 Sol, Jo. 
389. 

Annotations : — ^Mentd. Re Kenuedy, Corbould v. Kennedy, 
[1916J 2 Ch. 379 ; Re Stoddart, Bird v. Grainger, [1916] 
2 Ch. 444 ; Re Eve, Hall v. Eve, [1917] 1 Oh. 562 ; Re 
Tinkler, Loyd v. Allen, [1917] 1 Ch. 242 : Re Wooldridge, 
Wooldridge v, Coe, [1920J W. N. 78 ; Re Sarson, Publio 
Trustee v. Sarson, [1925] 1 Ch. 31. 

560. .] — Holt v. Markham, No. 633, ante. 

561. Effect of change in understanding of law.] 

— Henderson v. Folkestone Waterworks Co., 
No. 552, ante, 

562. Subsequent declaration of law by 

court.] — Pltfs., as owners, chartered a steamer to 
defbs. to bring to West Hartlepool a cargo of pit 
props, to be “ taken from alongside at the char- 
terers’ risk & expense as customary.” The custom 
at West Hartlepool varied according as the dis- 
charge was to be into railway wagons or on to the? 
quay. In this case the discharge was into railway 
wagons, & the props, after being swung over the 
wagons by a crane, had to be stowed in the wagons. 
Pltfs. & defts. settled accounts on the basis that 
pltfs. were liable for ihe whole cost of discharge, 
but afterwards it was held in The Rensfjell (1924), 
40 T. L. R. 458, that by the custom at West Hartle- 
pool from tlie momcint when the cargo was released 
from the sling the cost of handling it & stowing it 
in the wagons fell on the charterers. The ship- 
owners, therefore, in this action sought to recover 
from the charterers such share of the cost of dis- 
charge as ought to have been borm^ by the lattei*, 
i-ho claim being for breach of contract in not 
providing the men to stow the cargo, & alterna- 
tively for money paid to dofts.’ use : — Held : as 
both parties believed it to bo the duty of plcfp. to 
provide the men for stowage & therefore, defts. 
h«ad not committed a breach of contract, & as 
pltfs. had made a voluntary payment under the 
mistaken belief tliat they were liable to rnakti it, 
the action failed. — AiCT. Dampskibs Steinstad v. 
Pearson (W.) &; Co. (1927), 43 T. L. R. 531. 


Sub-sect. 2. — ^Application op Rule. 

563. Payment out of court under order — Claim 
of person entitled on Consolidated Fund — Defauit 
of Paymaster-General.] — Jones v. Jones (1879), 
fl901] 1 Ch. 464, n. ; 70 L. J. Ch. 272, n. ; 84 
L. T. 109, n. ; 49 W. R. 342, n., L. C. 

Annotations : — Polld. Hath V. Batli (1901), 70 L. J. Ch. 270. 

Consd. Re Williaiim^ S. E., 11910] 2 Ch. 481. 

504. .] — If a person becoming 

interested in a fund in ct. standing to an account 
in the name of another docs not obtain any stop 
order against the fund, the fund is subsequently 
paid out in disregard of his interest to a person 
apparently ; but not in fact, entitled to it, the 
Paymaster-General is not guilty of default within 
Court of Chancery Funds Act, 1872 (c, 44), s. 5, 
so as to make the Treasury liable to make good the 
fund out of the Consolidated Fund. — ^B ath v, 
Bath, |1001] 1 Ch. 460; 70 L. J. Ch. 270 ; 84 
L. T. 107 ; 49 W. R. 341 ; 17 T. L. R. 196 ; 45 
Sol. Jo. 239 ; affd. on other grounds (1902), 71 
L. J. Ch. 500, C. A. 

Ammtation Reid. Re Williams’ S. E., [1910] 2 Ch. 481. 

505 . Order obtained by fraud or 

forgery.] — Where money is ordered to be paid out 


PART VI. SECT. 3, SUB-SECT. 2. 

a. Mmey paid in excess of in- 


0. .] — Stewart ». Fekouson 

(1899), 31 O. R. 112.— CAN. 

d. Fee illegally charged for licence,] 
— Hancock v. Town op Dartmouth 
(1881), 2 R. & G. 129.— CAN. 


e. 


-.]— Lowe v. R. (Y. T.)(191S). 


17 Exoh. C. R. 126 ; 40 D. L. R. 686.— 
CAN. 

£. Money paid by administrator — On 
competent advice — Whether recoverable.] 
— If an administrator, on competent 
advice, pays a claim bond fide made 
against the estate, the money paid is 
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of ct. to a person a^arently but not really entitled, 
&, the Payn^ter-General obeys the order, then, 
except possibly in cases where the order was 
obtained by fraud or forgery, the person really 
entitled, though not before the ct. when the order 
was made, has no claim upon the Consolidated 
Fund.— -Be Williams* Settled Estates, [1910] 
2 Ch. 481 ; 80 L. J. Ch. 8 ; 103 L. T. 390 ; 26 
T. L. B. 688 ; 64 Sol. Jo. 736. 

566. Form of order for repayment.] — 

Mabsh V. Joseph, [1897] 1 Ch. 213 ; 66 L. J. Ch. 
128 ; 75 L. T. 668 ; 46 W. B. 209 ; 13 T. L. B 
136 ; 41 Sol. Jo. 171, C. A. 

Annotations : — Consd. Be Williams* S. E., [1910] 2 Ch. 481 

Mentd. Hambro v. Burnand, [1903] 2 K. B. 399. 

567. Liability of negligent solicitor.] — In 

an administration action a fund belonging to the 
children of B. who should attain twenty-one or 
marry was carried over to “ the account of the 
issue or children of B. deceased.*’ The fund in 
Jan. 1884, consisted of £4,387 10s. 3d. Consols 
& £195 19^. 4d. cash. B., managing clerk of the 
firm of solrs. conducting the action, knew that B. 
died leaving one daughter, who would attain 
twenty-one in Dec. 1886. He retained L. as solr. 
on behalf of the daughter to get the fund out, 
saying he had authority. A summons was taken 
out in chambers, & B. having produced an affidavit 
that the daughter was of age, an order was made 
by the chief clerk on Jan. 28, 1884, for transfer & 
payment to the daughter. B. got the usual form 
of power of attorney from the Paymaster-Greneral, 
& it was apparently executed by the daughter of 
B. in favour of L., but in reality it was forged. L. 
obtained payment, & after deducting one-half of 
one-sixth of the fund & other expenses, pursuant 
to an agreement between him & B., paid the 
remainder to B. on an authority apparently signed 
by the daughter of B., but really forged. L. 
never saw the daughter of B., & had no com- 
munication with her. The daughter of B. never 
saw B., & never gave any authority to B. B. 
absconded. In Dec. 1886, when the daughter 
of B. attained twenty-one, she presented a petition 
to the Lord Chancellor under Court of Chancery 
Funds Act, 1872 (c. 44), s. 5, for a certificate 
under that sect, in order that the fund might bo 
replaced out of the Consolidated Fund. Upon the 
hearing of this petition on Dec. 14, 1887, counsel 
for the Treasury contended that the application 
should not go until petitioner had herself obtained 
a proper order from the ct. for payment out of the 
fund to her, & the Paymaster-General had failed 
to comply with such order. This was a petition to 
discharge the order of Jan. 28, 1884, & for payment 
out of the sums above-mentioned, & the interest 
& dividends. The petition was served on the 
Comrs. of Her Majesty’s Treasury, & the Pay- 
master-General, & upon L. : — Held : the order of 
Jan. 28, 1884, must be discharged, & an order now 
be made that the sums of £4,387 10a. 3d. Consols 

£195 19a. 4d. cash, & such further sums as would 
have been standing to the credit of the account, if 
the order of Jan. 28, 1884, had not been made, 
should be respectively transferred & paid to 
petitioner, & L. should within two months from the 
date of the present order pay into ct. to the account 
of the Paymaster-General the sum of £4,387 10a. 3d. , 


I Consols & £195 19a. 4d. cash, &: such other sums as 
should be payable to the petitioner under the 
present order. — S later v. Slater (1888), [1897] 
1 Ch. 222, n. ; 68 L. T. 149. 

A^nnotations Be Williams’ S. E., [1910] 2 Ch. 481. 

Retd. Marsh v. Joseph, [1897] 1 Ch. 213. Mentd. Be 

Danjfar’s Trusts (1889), 41 Ch. D. 178. 

668. .] — ^Marsh V, Joseph, [1897] 1 

Ch. 213 ; 66 L. J. Ch. 128 ; 75 L. T. 558 ; 45 
W. B. 209 ; 13 T. L. B. 136 ; 41 Sol. Jo. 171, C. A. 

Annotations Reid. Be Williams* S. E., [1910] 2 Ch. 481. 

Mentd. Hambro v. Bumaud, [1903] 2 K. B. 399. 

569. Primary liability of payee’s 

estate.] — A legacy of £500 bequeathed to M., an 
infant, & a legacy of £7,000 settled upon trust for 
L. & her children, were paid into ct. by the trustees, 
on separate occasions, but to one &; the same 
account. A petition was afterwards presented 
on behalf of L. for the purpose of getting her legacy 
transferred to a separate account &; of obtaining 
payment of the dividends to her. The petition 
did not state that the fund in ct. represented the 
two legacies, & in consequence of this omission, & 
of the amount of the fund proposed to be dealt 
with being stated in blank, an order was erroneously 
made upon the petition, under which the whole 
fund was transferred to the account of L.’s legacy 
& the dividends paid to her during her life. The 
solr. who acted for the trustees on the occasion of 
the payment into ct. also acted for petitioners, & 
had the carriage of the whole proceedings. After 
L.’s death M. attained twenty-one, &; presented a 
petition for payment out of ct. of her legacy, with 
the accumulated dividends thereon : — Held : the 
estate of L. was primarily liable for the amount of 
the dividends erroneously paid to her ; but, 
failing her estate, the solr. was personally liable 
to m&e good to M. any deficiency there might be, 
& to pay all the costs occasioned by the mistake 
as between solr. & client. — Re Dangar’s Trusts 
(1889), 41 Ch. D. 178 ; 58 L. J. Oh. 315 ; 00 L. T. 
491 ; 37 W. B. 651 ; 5 T. L. B. 266 ; previous 
proceedings (1888), 60 L. T. 402, 0. A. 

Annotations Be Williams’ S. E., [1910] 2 Ch. 481. 

Refd. Marsh v. Joseph, [1897] 1 Ch. 213. 


Sub-sect. 3. — Exceptions to Bule. 

A, Where Retention by Payee Inequitable. 

570. Money paid recoverable.] — Brisbane v, 
D ACRES, No. 545, ante. 

571. .] — Milnes V , Duncan, No. 616, ante, 

672. .] — Stone v. Godfrey, No. 21, ante. 

573. .J — Bogbrs V. Ingham, No. 25, ante. 

574. Money obtained by duress or com- 

pulsion.] — Henderson v. Folkestone Water- 
works Co., No. 552, ante. 

Overpayments of dividends by building society.] — 
See Building Societies, Vol. VII., p. 516, No. 
371. 

Overpayments by executor.] — See Executors, 
Vol. XXIII., pp. 427 et seq. 

B. Payment to Officer of Court. 

575. Money paid recoverable.] — Deft., on being 
arrested, placed in the officer’s hands in lieu of bail. 


uot on his death, even though paid 
under a mistake in law, an unadmlnis- 
tered asset so as to vest in an adminis- 
trator de bonis non a right of action 
to recover it baick. — Mathew v. Stone 
(1896), 26 S. C. R. 58.— CAN. 

PART VI. SECT. 3, SUB-SECT. 8.— -A. 
670 i. Money paid recoverable .} — The 
J.— VOL, XXXV. 


Supreme Ct. may grant relief against 
a mistake in law if there is any equit- 
able ground which makes it inequit- 
able tliat the party who receives the 
money should retain it. — Kelly v. R. 
(1902), 27 V. L. R. 622.— AUS. 

670 li. .] — Rowntree V. Sydney 

Land «r Loan Co. (1907), Vj S. C. R. 
614.— CAN. 


670 iii. .] — CONNIOK v. Carmi- 
chael Rural Muntoipality No. 109 
(Sask.), [1923] 4 D. L. R. 994 ; [1923] 
3 W. W. R. 1244.— CAN. 

670 iv. .] — R, V, Bannatynb Sc 

Co. (1901), 20 N. Z L. R. 232.— N.Z. 

670 V. .] — Dixon v. Monkland 

Canal Co. (1831), 5 Wils. Sc S. 446.— 
SCOT. 


M 
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Sect. 3 . — Money paid under mUddke of law: Sub^ 
sect, 3, B. & C. ; sub-eed. 4. Scd, 4»] 

a quantity of linen drapery goods ; eight days after 
the process was returnable, deft, surrendered himself 
to prison ; & ten days after the process was return- 
able, the officer who arrested deft, paid into the 
hands of the prothonotaries £30 for the debt, in 
the cause, & £10 for the costs, those being sums 
which deft, was supposed on his arrest, to have 
deposited with the officer in lieu of bail, under 
43 Geo. 3, c. 46. Defendant was afterwards, 
notwithstanding resistance on the part of pltf., 
allowed to take this money out of ct. on the ground 
that it had been paid in by mistake. — ^H ill v. 
Chinn (1822), 1 Bing. 103 ; 7 Moore, C. P. 432 ; 
130 E. R. 43. 

575 . .]— If the assets in the hands of an 

officer of the ct. on behalf of creditors or others 
have been increased by a transaction occasioned 
by an honest mistake of law, then, notwithstanding 
such mistake is not capable of rectification as 
between ordinary adverse litigants, the ct. will 
compel its officer to recognise the rules of honesty 
as between man & man, & to act accordingly. 

Previously to the presentation of a petition for 
the winding up of a co., the sheriff was in possession 
of goods of the co. which he had seized under writs 
of ji. fa. Subsequently to the presentation of the 
petition, the sheriff, in the honest belief that he was 
Justified in so doing, seized the money paid at 
the doors of the co.’s theatre, & thereout paid the 
execution creditors, & his own costs, & handed a 
small sum to the provisional liquidator, who 
accepted the same. The sheriff afterwards gave 
up possession of the goods. A winding-up order 
was made, &; on the application of the official 
liquidator the sheriff was ordered to refund the 
money seized by him less the sum paid to the 
provisional liquidator, on the ground that the 
seizure was wrongful. The goods having been 
sold by the official liquidator : — Held : the 
official liquidator must be ordered to pay out of the 
moneys received by him for the sale of the goods 
the amounts due to the sheriff for levy & charges 
on the writs, & the sheriff’s costs of the applica- 
tion for such order . — Be Opera, Ltd., [1891] 2 
Ch. 154 ; 60 L. J. Ch. 404 ; 64 L. T. 313 ; 39 W. R. 
398 ; revsd, on other grounds, [1891] 3 Ch. 260, 
C. A. 

Jnnofatinns : — Mentd. Robson v. Smith, [1895] 2 Ch. 118; 
Tamitoii V. Warwickshire Sheriff, [1895] 2 Ch, 319 ; 
lUcliards u. KldclerinlnHter OverseorH, lUcliardB v. Kidder- 
inirjHtor Corpii., 1 189(5] 2 Ch. 212 ; Be Rouudwood Colliery 
Co., Lee «. Roundwood Colliery Co., [1897] 1 Ch. 373 ; 
Davey v. WilliartiHon, [1898] 2 Q. H. 194 ; Duck v. Tower 
Galvanlzint? Co., [1901] 2 K. R. 314 ; Re London Pressed 
Hiupro Co., Camnhcll v. London Pressed HinKe Co„ [1905] 

1 Cli. 576 ; Evans v. Rival Granite Quarries, 11910J 

2 K. R. 979. 

577. Retention of funds In payer’s hands — 
As against official receiver.] — Bkpt. having mort- 
gaged two fishing boats to some fish salesmen to 
secure his current account with them, & having 
subsequently failed in his business, the mtgees. 
offered to pay his creditors a composition which 
nearly all the creditors agreed to accept, &, after 
having notice that the debtor had committed an 
act of bkpcy. they paid this composition in good 
faith to the assenting creditors, beueving that they 
were entitled under their mtge. to add the money 
so paid to their security. They then sold the 
fishing boats, & claimed to retain the balance of 
the proceeds of sale, after paying themselves the 


PART VI. SECT. 3. SUB-SECT. 4. 

581 i. Vayinenl into court.] — ^Andrew 
V. Canadian Mutual Loan & Invest- 
ment Co. (1898), 29 O. 11, 365.— CAN. 


amount due on their mtge. at the date of the act 
of bkpcy. on account of the composition paid to 
the creditors. The official receiver applied that 
the balance might be paid over to him ; — Held : 
the mere fact that the mtgees. were not familiar 
with the working of the bkpcy. law was not a 
ground for precluding the official receiver from 
insisting on ids right to treat this balance as part 
of the debtor’s estate, & the money ought to be 
paid over to him. 

In this case the officer of the ct. has neither done 
or omitted anything which could give rise to the 
suggestion that he has committed the ct. to a 
course of conduct which is in any way unworthy 
of its dignity (Farwell, L.J.). — Re Hall, Ex p. 
Official Receiver, [1907] 1 K. B. 875 ; 76 L. J. 

K. B. 646 ; 97 L. T. 33 ; 23 T. L. R. 327 ; 51 
Sol. Jo. 292 ; 14 Mans. 82, G. A. 

Annotations : — Mentd. Tapster v. Ward (1909), 101 L. T. 
503 ; Re Phillips, [1914] 2 K. B. 689 ; Re Stokes, Rx p. 
Hellish, [1919] 2 K. B. 256 ; Re Thellusson, Ex p. Abdy, 
[1919] 2 K. B. 735 ; Re Wlffzell, Ex p. Hart, [1921] 2 
K. B. 835 ; Scranton’s Trustee v, Pearse, [1922] 2 Ch. 87. 

In bankruptcy cases.] — See Bankruptcy, Vol. 
IV., pp. 206, 206, 606, Nos. 1889-1894, 1895, 
4549 ; Vol. V., pp. 820, 821, No. 6968. 

C. Re-Opening of Settled Accounts, 

See Agency, Vol. I., pp. 445, 447, Nos. 1351- 
1360 ; Contract, Vol. XII., pp. 687, 588, Nos. 
4896-4901; Equity, Vol. XX., pp. 274-276, 
Nos. 833-353. 

Mortgage accounts.] — iS'cc Mortgage, Part XVI., 
post, 

678. General rule.] — Under a plea of non 
assumpsit to a count on an account stated, deft, 
may show that accounts between pltf. & himself, 
the correctness of which he has admitted, were in 
fact incorrect. — Thomas v, Hawkes (1841), 8 
M. & W. 140 ; 9 Dowl. 801 ; 10 L. J. Ex. 240 ; 
161 E. R. 983. 

Annotatifms : — ^Apld. Re Bayley-Worthlngton & Cohen’s 
Contract, [1909] 1 Ch. 648. Re!d. Wilson w. Wilson (1 854), 
14 C. B. 616 ; Daniell v. Sinclair (1881). 6 App. Cas. 181 ; 
Camillo Tank S.S. Co. v, Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 

679. .] — Daniell v, Sinclair, No. 10, ante, 

680. .1 — Further, even when an account 

is stated & the balance paid, it can be opened on 
the ground of a mistake . . . unless, of course, it 
be stated as the result of a compromise of disputed 
cross-claims (Parke, J.). — Re Bayley-Worthing- 
TON &: Cohen’s Contract, [1909] 1 Ch. 648 ; 78 

L. J. Ch. 351 ; 100 L. T. 650. 

Annotation : — Mentd. British & Boningtons v. N. W. Cachar 
Tea Co., [1923] A. C. 48. 


Sub-sect. 4. — Particular Instances. 

681. Payment Into court.] — A submission to 
arbn. of all matters in difference between the 
parties in the cause is not confined to the subject- 
matter in the particular action then depending, 
but will extend to cross demands between the 
parties, though not pleaded by way of set-off ; 
& the costs being to abide the event makes no 
difference. But a reference of all matters in dis- 
pute in the cause between the parties is confined 
solely to the matters in dispute in that trial. 
Assignees of a bkpt. having received £1,600 from 
a debtor to bkpt. as a debt due to his estate, & 
having commenced an action against him for a 


g. Motley paid by officer of court.] 
— ^Money paid over by an officer of 
the ct. under mistake of law may be 
recovered. — ^L ondon Guarantee & 
Accident Co., Ltd. v. I^ndebson, 


McWilliams (1915). 32 W. L. R. 61 ; 
25 Man. L. R. 617, 726.— CAN. 

h. Deduction of poor rate from annuity 
— Recovery of arreors.]— -C orcoran v. 
Wads, [1913} 1 1. R. 25.— IR. 
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Part VI. — ^Recovery of Money Paid under Mistake. 


further demand on the same account, to which he 
had only pleaded the general issue, agreed with him 
to refer their differences to alrbn. & the submission 
is in this foim, that all matters in differeijce between 
the parties in the cause be referred ; the arbitrator 
has power to award that the assignees shall repay 
a part of the sum already received, if it appear to 
have been paid by mistake. The only case where 
a party shall be bound by the payment of money, 
though by mistake, is where it is paid into ct. 
under a rule. — Malcolm v, Pullarton (1788), 
2 Term Rep. 046 ; 100 E. R. 347. 

582. .] — The ct. refused an injunction to 

restrain pltfs. in an action at law from taking out 
of ct. money which defts. at law had paid into ct. 
in an action, in ignorance that upon such payment, 
pltfs. at law were entitled to stay their action, & 
take the sum so paid. Such ignorance or in- 
advertences does not amount to that kind of mis- 
take against the consequences of which equity will 
interpose to relieve. 

If the payment of the money into ct. by the co. 
gives pltfs. at law the right of taking the money 
out of ct., I do not see there is any equity to 
restrain them. The facts of the case were well 
known to the co. ; & although they may have made 
the payment in ignorance of the legal consequences, 
it does not appear to me to amount to such a 
mistake as calls for the interference of a ct. of 
equity (WiORAM, V.-C.). — Great Western Ry. 
Co. V, Cripps (1840), 5 Hare, 91 ; 4 Ry. & Can. Cas. 
473 ; 07 E. R. 840. 

583. .] — The ct. will not order money paid 

into ct. by deft, through a mistake to be restored 
to him. Though perhaps in case of fraud they 
may. — Vauohan v. Barnes (1801), 2 Bos. P. 
392 ; 120 E. R. 1340. 

684. Sums allowed in account.] — Skyring v. 
Greenwood, No. 537, ante , 

585. .] — (1) By a marriage settlement, 

a sum of £30,000 Irish currency was vested in 
trustees, upon trust, out of the interest & dividends 
of two equal third parts of it, together with the 
interest dividends of the remaining third part, 
to make up the annual sum of £500, & pay such 
annual sum to the husband & wife during the life 
of A. : — Held : the husband wife were entitled 
during the life of A. to the income of the remaining 
third part, whether it did or did not exceed £500 
per annum, 

(2) A person, who by mistake had received for 
some years a less income than he was entitled to 
under his marriage settlement, lield, under the 
circumstances of the case, to be entitled to have 
the difference made up to him out of the estate of 
deceased settlor. — Davis v, Morier (1845), 2 
Coll. 303 ; 03 E. R. 745. 

Annotaliim: — As to (2) Distd. Uoffur.s v, Ini^liaiu (187C), 

3 Ch. D. 351. 

586. Mere non-demand of full amount — 

Not allowance on account.] — A rate having been 


made in pursuance of 18 & 19 Viet. c. 70, s. 13, a 
railway co. occupying land in the parish were 
correctly rated in the rate book at their full net 
annual value, but owing to a mistaken belief on 
the part of the overseers that the co. had been 
incorrectly so rated, & that the land in question 
was within the exemptions in 18 & 19 Viet. c. 70, 
a demand note for one-third only of their full share 
of the rate was sent to the co., who paid no more 
than such third accordingly. In each of the three 
succeeding years, similar demand notes for one- 
third only were sent to & paid by the co., notwith- 
standing that they continued to be correctly rated 
in the rate book at the full net annual value. In 
the fifth year the overseers discovered the mistake, 
& sought to recover from the co. the unpaid two- 
thirds for each of the four preceding years, as 
arrears under 17 Geo. 2, c. 38, s. 11 ; — Held : the- 
money sought to be recovered was arrears within 
17 Geo. 2, c. 38, s. 11, & the overseers were not 
estopped from recovering it by reason of the 
delivery of the incorrect demand notes by their 
predecessors. 

It was said that the case came within the rule of 
Skyring v. Greenwood, No. 537, ante, that money 
allowed in account under a mistake of law cannot 
be recovered back, & that the non demand of th(^ 
two-thirds was equivalent to an allowance in 
account. But I do not think that this could in 
any sense be treated as an allowance in account. 
The money was not allowed ; it was merely not 
claimed. I can see no reason why the money 
should not be paid (Smith, J.). — R. v, Blenkinsop, 
[1892] 1 Q. B. 43 ; 01 L. J. M. C. 45 ; 00 L. T. 
187 ; 50 J. P. 240 ; 40 W. R. 272, D. 0. 

Annotation: — ^Refd. QIU o, Mellor, Ciill v. Monday, [1921] 

1 K. B. 97. 

Acceptance of composition by creditor.] — 

See Bankruptcy, Vol. V., p. 1128, No. 9171. 

Money paid in discharge of ultra vires loan.] — 
See Building Societies, Vol. VII., pp. 491, 492, 
No. 227. 

Money paid under void & illegal contracts.] — 
See Contract, Vol. XII., pp. 281 ct seq. 

Money paid by infant.] — See Infants, Vol. 
XXVIII., pp. 103, 104, Nos. 202-208. 

Premiums paid by persons having no insurable 
interest.] — See Insurance, Vol. XXIX., p. 02, 
No. 212. 

Omission to deduct taxes.] — See Income Tax, 
Vol. XXVIII., pp. 72, 73, Nos. 381-391 ; Land 
Tax, Vol. XXX., p. 302, Nos. 33, 34. 

Payment of rent.] — See Landlord & Tenant, 
Vol. XXXI., pp. 291, 300, 573, Nos. 4300-4309, 
4450-4457, 7207. 


Sect. 4.— MONEY PAID UNDER COMPULSION. 

See Contract, Vol. XII., pp. 528-532, 

Nos. 4390-4427, 4011-4005. 
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Part I. — Money. 


Sect. GENERAL 

1. What constitutes money — Exchequer bills.] 

—Exchequer bills, if received as cash, may be 
treated as money, under a coxmt for money had 
A: received. — D ougan v. Bolland (1826), 5 B. & 0, 
622 ; 8 Dow. & By. K. B. 436 ; 4 L. J. O. S. K. B. 
278 ; 108 B. B. 232. 

.] — See Contract, Vol. XII., pp. 620, 621, 

546, 647, Nos. 4327-4332, 4537-4549 ; Wills. 

Bank of England notes.] — See Banicers, 

Vol. III., pp. 129-130, Nos. 62-65; Bank of 
England Act, 1833 (c. 98), s. 6. 

tender.] — See Contract, Vol. XII,, p. 319, Nos. 
2634-2639. 

Legal tender.] — See Part II., Sect. 1, post. 
Payment.] — See Contract, Vol. XII., pp. 447 et 
aeq. 

Appropriation of payments.] — See Contract, Vol. 
XII., pp. 474 et seq* 

Coinage — The Royal Prerogative.] — See Con- 
stitutional Law, Vol. XI., pp. 502, 557, Nos. 46, 
569-571. 

Coinage offences.] — See Criminal Law, Vol. XV., 
pp. 718-723, Nos. 7769-7823. 

Theft of coin.] — See Criminal Law, Vol. XV., 
pp. 620, 621, Nos. 6492, 6506-6509. 


Sect. 2.— “MONEY HAS NO EARMARK." 

2. Extent of doctrine — How far money can 
be followed.] — Whitecomb v. Jacob (1710), 1 
Salk. 100 ; 91 E. B. 149. 

AnnMationa : — ^FoUd. Taylor v. Plumor (1815), 3 M. & S. 
562. Consd. He WoHt of Enerlaud & Sooth Wales District 
Batik, Ex p. Dale (1879), 11 Ch. D. 772 ; Re Hallott’s 
Estate, Kuatchbull v, Hallett (1880), 13 Oh. D. 696. 
Apld. Patton V. Bond (1889), 60 L. T. 583. Refd. Soott 
V. Surman (1742), Willos, 400 ; Banque Beige Pour 
l/Etranger v. Hanibrouck, [1921] 1 K, B. 321. Mentd. 
ityall V. Rollo (1749), 1 Atk. 165. 

3. .] — Thomas v. Whip (1716), 

cited 1 Burr, at p. 458. 

Anriotcdion : — Reid. Miller v. Race (1758), 1 Burr. 452, 

4. ,] — Money has no earmark, & 

if invested in land or other things it cannot be 
pursued ; therefore if a receiver of rents, or if an 
exor. in trust lays out the rents or the assets in a 
purchase of lands in fee, & dies insolvent, the 
purchase will not be liable ; but where A. receives 
a sum of money, wliich he covenants to lay out 
in land to be settled to certain uses, & afterwards 
purchases an estate which he does not settle, but 
does by writing own that this purchase was made 
with the trust money, this binds the estate, & is 
a declaration of trust. — Deg v. Dbg (1727), 2 
P. Wms. 412 ; 24 E. B. 791. 

Annotatiom : — ^Mentd. Bally v. Ploughman (1729), Mob. 95 ; 
Hall V. Kendall (1730), Mos. 328. 

5. .] — It has been quaintly said, 

“ that the reason why money cannot be followed is, 
because it has no earmark : but this is not true. 
The true reason is, upon account of the currency 
of it : it cannot be recovered after it has passed 
in currency. So, in case of money stolen, the true 
owner cannot recover it, after it has been paid 
away fairly So honestly upon a valuable So bond 
fide consideration : but before money has passed 
in currency, an action may be brought for the money 
itself (Lord Mansfield, C.). — ^Miller v. Bace 
(1758), 1 Burr. 452 ; 2 Keny. 189 ; 96 E. B. 1161. 
Atmotationa : — ^Apld. Grant v. Vaughan (1764), 3 Burr. 1516 ; 

Peaoook v. Rhodes (1781), 2 Doug. K. B. 633. Gonid. 


Snow V. Peacock (1826), 3 Bing. 406 ; Glyn v. Soares 
(1835), 1 Y. & O. Ex. 644 ; Litchfield Union Grdne. v. 
Greene (1857), 1 H. &: N. 884. Apld. Goodwin v. Robarts 
(1875), L. R. 10 Exch. 337 ; London & County Banking 
Co. V. London & River Plate Bank (1888), 21 Q. B. D. 
535. Oonsd. Moss V. HanCook, [1899] 2 Q. B. Ill; 
Banque Beige Pour L’Etranger v. Hambrouck, [1921] 
1 K. B. 321. Refd. Clarke v. Shoe (1774), 1 Cowp. 197 ; 
Wright w. Reed U790), 3 Term Rep. 554 ; Lawson v. 
Weston (1801), 4 Esp. 56 ; Glyn v. Baker (1811), 13 East, 
509; Wookey v. Pole (1820), 4 B. & Aid. 1; Gill v, 
Cubltt (1824), 3 B. & C. 466 ; Camidgo r. Allenby (1827), 
6 B. & C. 373 ; Lang v, Smyth (1831), 7 Bing. 284 ; Easley 
V. Crockford (1833), 10 Bing. 243 ; Keene v. Board (1860), 
8 O. B. N. S. 372. Mentd. R. v. Sadi & Morris (1787), 1 
Leach, 468 ; Mead v. Young (1790), 4 Term Rep. 28 ; 
Stuart r. Bute (1806). 11 Ves. 657 ; Koblnaoii v. Reynolds 
^1841)^2^Q.^B. 196 ; Re Craven, Crowdsou v. Craven (1908), 


6. .] — The dictum that money has 

no earmark must be understood in the same way ; 
i.e. as predicated only of an undivided So undis- 
tinguishable mass of current money. But money 
in a bag, or otherwise kept apart from other 
money, guineas, or other coin marked, if the fact 
were so, for the purpose of being distinguished, are 
so far earmarked as to fall within the rule on this 
subject, which applies to every other description 
of personal property whilst it remains, as the 
property in question did, in the hands of the 
factor, or his general legal representatives (Loud 
Ellbnborough, O.J.). — Taylor p. Plumek (1815), 
3 M. & S. 662 ; 2 Bose, 467 ; 105 E. B. 721. 
Annotationa : — ^Folld. Twlss v. Wliite (1826), 3 Bing. 486. 

Apld. Re Hammond, Ex p. Brook (1869), 20 L. T. 547 ; 
Re Strachan, Ex p. Cooko (1876), 4 Ch. D. 123. Folld. 
Birt V, Burt (1877), 36 L. T. 943. Expld. Re HalJott’8 
Estate, Knatchbull r. Hollott (1880), 13 Ch. 1). .696. 
FoUd* ColliuB V. Stlmson Sc Franco (1883), 52 L. J. (). B. 
440. Apld. Patton v. Bond (1889), 60 L. T. 683. Distd. 
Lister v. Stubbs (1800), 62 L. T. 654. Consd. Slucluir r. 
Brougham, [1914] A. C. 398 ; Banque Beige Pour 
L*EtrarLger v, Hambrouck, [1921] 1 K. B. 321. Refd. 
Neate v. Harding (1851), 6 Kxcli. 349 ; Muttyboll Seal v. 
Dent (1853), 5 Moo. Ind. App. 328 ; AHlimall v. Wood 
(1856), 28 L. T. O. S. 30 ; Re West of England S:, StmUi 
Wales District Banlc, E’x p. Dale (1879), 11 Ch. D. 772 ; 
Harris v, Truman (1881), 7 Q. B. 1). 340; Crowtherv. 
Elgood (1887), 56 L. J. Ch. 416 ; King v. Hutton, [1899] 
2 Q. B. 555 ; Moss v. Hancock, [i 899] 2 Q. li. 111. Mentd. 
Sheppard v. Shoolhred (1841), Car. & M. 61 ; Walshe v. 
Provan (1863), 1 C. L. R. 823 ; It. v. Bunkall (1864), 3 
New liep. 492. 

7. .] — It may bo that the true 

meaning of the saying that money has no earmark 
is that when current coins of the realm have 
passed bond fide from hand to hand* as currency So 
as money they are considered, for all purposes of 
property in them, not to be identifiable. They 
become merely so much money in the possession 
of the person to whom they have passed. If 
it is a sovereign, then for all purposes of the 
property twenty shillings or eight half-crowns are 
the legal equivalent of the sovereign. If the pay- 
ment to the man has been made in error the right 
against him is, as a rule, merely to recover so much 
money, So not the identical coins. . . . The point 
only arises upon the passing of the coins from one 
person to another as money. The doctrine that 
money has no earmark, whatever it means, is 
undoubtedly a doctrine of our law (Channell, J.). 
— Moss V. Hancock, [1899] 2 Q. B. Ill ; 68 
L. J. Q. B. 657 ; 80 L. T. 693 ; 63 J. P. 517 ; 47 
W. B. 698; 15 T. L. B. 353 ; 43 Sol. Jo. 479 ; 19 
Cox, C. 0. 324. 

AiinotaiicyM : — Consd. R. v, Dickinson, [1920] 3 K. B. 552. 
Refd. Banque Beige Pour L’Etranger v, Hambrouck, 
[1921] 1 K. B. 321. 

8 . .] — A building society, formed 

rmder the Building Societies Act, 1836 (c. 32), 
with powers of borrowing, in addition to the 
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Sed. 2. — “ Mmey has no earmark,"' Pari II, Sects, 

1 d? 2 ; Siib~ sect, 1.] 

legitimate business of a bxiilding society, established 
& developed a banking business on a large scale, 
which was admitted to be ultra vires, A winding- 
up order was made, & the assets of the society, 
after payment of the outside creditors & the costs, 
were more than sufficient to pay the members in 
full, but were not sufficient to pay them & also the 
depositors in the bank in full : — Held : the 
depositors could not maintain an action for money 
had & received in respect of the money borrowed 
by the society ultra vireSf but they could recover 
money wliich they could trace into the hands of 
the society as actually existing assets, & on this 
footing the members of the society & the depositors 
were entitled to rank pari passu in the distribution 
of the assets, in proportion to the amounts properly 
credited to them in respect of their advances. 

The difficulty of establishing a title in rem in this 
case arises from the apparent difficulty of following 
money. In most cases money cannot be followed. 
When sovereigns or bank notes are paid over as 
currency, so far as the payer is concerned, they 
cease ipso facto to be the subjects of specific title 
as chattels. If a sovereign or bank note be offered 
in payment it is, under ordinary circumstances, no 
part of the duty of the person receiving it to inquire 
into title. The reason of this is that chattels of 
such a kind form part of what the law recognises 
as currency, & treats as passing from hand to 
hand in point not merely of possession, but of 
property. It would cause great inconvenience to 
commence if in this class of chattel an exception 
were not made to the general requirement of the 
law as to title. But the exception is not extended 
beyond the limits which necessity imposes. If 
money in a bag is stolen, & can be identified in the 
form in which it was stolen, it can be recovered in 
specie. Even if it has been expended by the 
person who has wrongfully taken it in purchasing 
some particular asset, that asset, if capable of 
being earmarked as purchased with the money, 
can be claimed by the true owner of the money. 
This is a principle not merely of equity, but of the 
common law (Loud Haldane, C.). — Binoiair v, 
Bbougham, [1914] A. C. 398 ; 83 L. J. Oh. 465 ; 
111 L. T. 1 ; 30 T. L. R. 315 ; 58 Sol. Jo. 302, 
H. L. ; varying S. C. suh nom. Re Birkbeck 
Permanent Benefit Building Society, 11912] 
2 Oh. 183, C. A. 

Anrwtationa : — Consd. Banqiio Bolgro v. Hambrouck, (1921: 
1 K. B. 321. Refd. JamoH IIohooo (Bolton) v. Winder. 
11915] 1 Ch. 62; Hauixnorton v. Dywart, fl91C] 1 A. C. 
57 ; John v. Dodwoll, [1918] A. C. 563 ; Dominion Coal 
Co. V. Maskinonge S.8. Co., [1922] 2 K. B. 132 ; Holt t>. 
Markham, [1923] 1 K. B. 504 ; Cantiaro Ban liocco, 
S. A. V. Clyde Slilpbuildlng & Engineering Co., [1924‘ 
A. C. 226. Mentd. Brougham v. Dwyer (1913), 108 L. T. 
504 ; Lo8lle v, Shoill, [1914] 3 K. B. 607 ; Kensington & 
Knlghtsbridge Electric Lighting Co. v. Netting Hill 
Electric Limiting Co. (1918), 87 L. J. K. B. 665 ; Boston 
t^orpn. r. Fenwick (1923), 129 L. T. 766 ; Bowling v. 
Cox, [1926] A. C. 751. 

9. .] — Deft. H., having possessed 

himself of crossed cheques which were drawn on 


pltf. bank in his favour & which purported to be 
drawn by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the amounts. 
H. drew out these amounts & paid some of the 
money without valuable consideration to deft. S., 
who in turn paid into her account with deft, bank 
a portion of what she so received. S. had no notice 
of any defect in H.’s title, & she never paid into 
her accoimt with deft, bank any money excejjt 
money which was part of the proceeds of H.’s 
frauds. In an action for a declaration that the 
money standing to the credit of S. with deft, bank 
was the property of pltf. bank : — Held : on the 
assumption that H. obtained a voidable title to 
the proceeds of the cheques, yet pltf. bank had 
established their right to the money claimed, as it 
was capable of being traced. — B anque Belge 
Pour L’Etbangbr v, Hambrouck, [1921] 1 K. B. 
321 ; 90 L. J. K, B. 322 ; 37 T. L. R. 76 ; 65 
Sol. Jo. 74 ; 26 Com. Cas. 72, C. A. 

Annolaiion : — Rofd. Jones v. Waring & Gillo\v, [1925] 2 
K. B. 612. 

10. Money held in fiduciary capa- 

city.] — If money held by a person in a fiduciary 
capacity, though not as a trustee, has been paid 
by him to his account at liis bankers, the person 
for whom he held the money can follow it, & has 
a charge on the balance in the bankers’ hands. — 
Re Hallett’s Estate, Knatchbull v. Hallett 
( 1880), 13 Ch. D. 696 ; sub nom. Re Hallett’s 
Estate, Knatchbull v. Hallett, Cotterell v, 
Hallett, 49 L. J. Ch. 415 ; 42 L. T. 421 ; 28 
W. R. 732, C. A. 

Annotations : — Consd. Re Mawson, Rx p. Hardcastlo (1881), 
44 L. T. 623. Distd. New Zealand & Australian Land Co. 
V. Watson (1881), 7 Q. B. D. 374. Consd. Collbis r. 
iStimson (1883), 11 Q. B. D. 142. Apld. Re Murray, 
Dickson v. Murray (1887), 67 L. T. 223. Consd. Hancock 
V. Smith (1889), 41 Ch. D. 466. Distd. Ellis v, Goulton, 
[1893] 1 Q. B. 350. Consd. Re Hallett, Exp, Blane, [1894] 
2 Q. B. 237. Distd. Wilsons & Furness -Leyland Lino v, 
British & Continental Shipping Co. (1907), 23 T. L. R. 
397. Consd. Sinclair v. Brougham, [1914] A. C. 398. 
Apld. Re Dacre, Whitakerv. Daore (1916), 86 L. J. Ch. 274. 
Consd. James Roscoe (Bolton) v. Winder, [1916] 1 Ch. 62 ; 
Banque Beige Pour L’Etranger v, Hambrouck, [19211 

1 K. B. 321. Refd. Kirkham v. Peel (1880), 43 L. T. 171 ; 
Marten v. Rocke, Eyton (1886), 63 L. T. 946 ; Re Miller, 
Ex p. Oiliciol Receiver, [1893J 1 Q. B. 327 ; Re Stcnnlng, 
Wood V. Stenning, [1896] 2 Ch. 433 ; Re Wreford, 
Carmichael v. Rudkin (1897), 13 T. L. R. 163 ; Moss v. 
Hancock (1899), 2 Q. B. Ill ; Mutton v. Peat (1900), 
82 L. T. 440 ; Re Oatway, Hortslct v. Oatway, [1903] 

2 Ch. 356 ; Davis v. Petrie, [1906] 2 K. B. 786. Mentd. 
Harris v. Truman (1881), 7 Q. B. D. 340 ; Lyellx?. Kennedy 
(1887), 18 Q, B. D. 796 ; Cory v. Turkish Steamship 
Mecca, The Mecca, [1897] A. C. 286 ; Grunnell v. Welch, 
[1905] 2 K. R. 650 ; Re St. Mark’s, Wimbledon, Wimbledon 
V, Eden, [1908] 1». 167 ; Burdott v. Horne & Horne (1911), 
27 T. L. R. 402 ; Galula v. Pintus (1911), 104 L. T. 674 ; 
KregUnger v. New Patagonia Meat & Cold Storage Co., 
[1914] A. C. 25 ; Re Hodgson’s Trusts, Public Trustee v. 
Milne, [1919] 2 Ch. 189. 

Trust funds.] — See Trusts. 

.] — See, also, Agency, Vol. I., pp. 

562-566, Nos. 2094-2119; Bankers, Vol. III., 
pp. 185, 186, Nos. 359-365 ; Bankruptcy, Vol. V., 
pp. 719-722, Nos. 6261-6281 ; Building Societies, 
Vol. VII., p. 493, No. 236 ; Executors, Vol. 
XXIII., pp. 427-434. 



Part II. — Currency and Eate of Exchange. 


169 


Part II. — Currency and Rate of Exchange 


Sect. 1.— WHAT IS CURRENCY. 

In England.] — See, generally, Coinage Act, 1870 
(c. 10), Coinage Act, 1891 (c. 72) ; Contract, 
Vol. XII., pp. 328, 329, Nos. 2733-^2739. 

Bank notes.] — See Bank of England Act, 

1833 (c. 98), s. 6 ; Bankers, Vol. III., pp. 129, 130, 
Nos. 62-55. 

Treasury notes.] — See Currency & Bank 

Notes Act, 1914 (c. 14). 

11. Abroad — Notes issued by recognised govern- 
ment.] — The only question in the case was what at 
the present lime was Russian currency. It was 
really a question rather for the Foreign Office than 
for a judge, but he must give the best opinion 
that he could on it. In his view metal coinage was 
excluded. The Imperial rouble notes were 
currency ; & as the Kerensky Govt, was a successor 
of the Tsar’s Govt., &, while it was in existence, 
was recognised throughout Russia & by our own 
Govt., he thought that Kerensky notes also must 
be considered currency. Bolshevist notes were 
on a different footing ; the Bolshevist Govt, had 
never exercised authority over the whole country 
& had never been recognised by England ; he 
thought, therefore, that Bolshevist notes must 
be ruled out. The result was that defts. must 
pay in London such a sum in English currency 
as was represented by the number of roubles held 
by them, treating both Imperial notes & Kerensky 
notes, at the respective values, as Russian currency 
(Bailhache, J.). — Lindsay, Gracie & Co. v. 
Russian Bank for Foreign Trade (1918), 34 
T. L. R. 443. 

12. Treasury notes made legal tender by 

foreign government.] — In an action brought to 
administer the trusts of a fund settled by an 
indenture dated Mar. 23, 1887, an inquiry was 
ordered whether the persons who had become 
entitled on the death of the tenant for life, who 
died on Jan. 19, 1920, to shares of the trust fund, 
which was represented by a fund in ct., had 
encumbered their shares. The master by his 
certificate, dated Nov. 24, 1922, found that F. 
had not encumbered her share, that Edwin von B. 
had absolutely assigned liis share to M., who, 
on Nov. 23, 1911, had assigned it by way of mtge. 
to a Dutch bank to secure the repayment of a 
sum of German reichsmarks, & that Egon von B. 
had, on Feb. 12, 1900, also assigned by way 
of mtge. his share to another Dutch bank to secure 
the repayment of a sum of German reichsmarks. 
The master further found that there were due to 
the Dutch banks certain sums in German reichs- 
marks. On further consideration the ct. was 
asked to apportion the mtge. security in the proper 
proportions between the mtgors. & mtgees., & it 
was therefore necessary to convert the sums found 
due in reichsmarks into English currency. At the 
date of the execution of the mtges. the creditors 


could under German law have insisted on payment 
in gold, but by a German Imperial Statute of 
Aug. 4, 1924, it was provided that Imperial 
Treasury notes should be legal tender & that any 
agreement made before July 31, 1914, for the 
payment of any debt in gold should, until further 
order, not be binding on the debtor, & no further 
order had been made : — Held ; (1) the loans were 
loans of foreign money, involving on the one side 
an obligation to pay, ik> on the other side an 
obligation to accept payment in whatever at the 
date of repayment was legal tender & legal currency 
in the foreign country whose money was lent, & 
the covenants to pay specified sums in reichsmarks 
were satisfied under the German law now in force, 
by the payment in Treasury notes of sums so 
specified . ( 2 ) The date for the conversion of the sums 
of money found due in marks into English currency 
was the date of the master’s certificate. — Be 
Chesterman’s Trusts, Mott v. Browning, [1923] 
2 Ch. 466 ; 93 L. J. Ch. 263 ; 130 L. T. 109, 0. A. 
Annotations : — As to (1) Apia. Anderson v. Equitable Assco. 

8oc. of United States (1926), 134 L. T. 557. As to (2) Reid. 

Ellis’ Trustee v. Dixon -Johnson, [1924] 2 Ch. 451. 


Sect. 2.— CURRENCY IN WHICH DEBT 
PAYABLE. 

Sub-sect. 1. — In General. 

13. Document drawn in Ireland — Sum In 
sterling.] — A bill drawn in Ireland for £266 18s. 
sterling payable in England will bo taken to mean 
English money, — Taylor v. Booth (1824), 1 
C. AP. 286, N. P. 

14. .] — R. became a partner in a 

mercantile house in Ireland, in the year 1801, 
& having no ready money to bring into the firm, 
& being in London, he obtained from N. & co., 
London bankers’, a credit for £10,000, by giving 
them his bonds, with warrants of attorney to 
confess judgments to secure the payment of the 
loan. Four bonds, drawn on Irish stamps by the 
London bankers’ law agent in Ireland, were 
executed there by R., who resided in Ireland, & 
had large estates there, & none elsewhere. Each 
of the bonds was expressed to be for the sum of 
£5,000, conditioned for the payment of £2,500 
“ sterling, good & lawful money of Great Britain, 
with legal interest.” The last of them was pay- 
able in Mar. 1804. The warrant of attorney to 
each bond was expressed to be to confess a judg- 
ment upon a bond for £5,000 “ sterling, good & 
lawful money of Great Britain, with legal interest 
of like lawful money of Great Britain.” The 
judgments were entered up in the Ct. of K. B., in 
Dublin, in the usual form, & had the word sterling 
only. The £10,000 put to R.’s credit, in the 
London bank, was applied in paying, in London, 


PART II. SECT. 1. 

a. Whether dollars dt cents — Within 2 
Oeo, 4, c. 13.]— Dollars & cents are 
not New York currency within 2 
Goo. 4, c. 13. — ^PniNNY V, Stevenson 
(1841), 1 U. C. R. 428.— can. 

PART II. SECT. 2, SUB-SECT. 1. 

13 i. Document drawn in Ireland — 
Sum in sierlinoA — ^In the case of a 
lease made before the assimilation of 
the ourrenev : — Held : notwithstand- 


ing the words “ sterling currency of 
Great Britain,’* the rent was payable 
in Irish currency only. — Whelan v. 
Annesley (1841), 1 Leg. Rep. 309. — 
IR. 

b. Covenant made in Toronto — Debt 
in dollars.)— Defts. in Toronto cove- 
nanted to pay $516 in New York, 
on Aug. 20, 1858, which they failed to 
do, & when sued here in 1865, they 
claimed to pay in American currency 
at par, though in the meantime it bad 
become very much depreciated : — 


Held : pltfs. were entitled to the 
equivalent of the $516 in New York on 
the day of payment, with interest. — 
Massachusetts Hospital v. Pro- 
vincial Insurance Go. (1866), 25 
U. C. R. 613.— CAN. 

0 . l^ender in Spanish dollars — Cove- 
nant to pay in English currency.} — 
A tender of payment in Spanish 
dollars at five Blullings each is not 
sufficient, where the party has cove- 
nanted for payment in lawful money of 
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by R.’s direction, bills drawn by his partners in 
Ireland. Payments on accoimt were made by R. 
& his agents to N. & co.'s law agent in Dublin, 
in Irish currency, & he acknowledged these pay- 
ments. The assignee of the securities, several 
years after, filed a bill in Ireland, against R.'s 
heir-at-law & exor., claiming full principal & 
interest ; & thereupon a question was raised, 

whether the debt was to be repaid in English or 
Irish currency, & with English or Irish interest : — 
Held ; the sums secured by the bonds should be 
treated as principal money of English currency, 
bearing English interest, payable in London, with 
exchanges on the payments made by R. on foot 
of the bonds at the rate of the day on which such 
payments were made. — Noel v. Rochfort (1836), 
4 Cl. & Fin. 168 ; 10 Bli. N. S. 483 ; 7 E. R. 69, 
H. L. 

15. Salary payable at such place & In such 
manner as directed — Unpaid bills drawn in foreign 
currency — Claim in liquidation in English currency.] 

— ^By an agreement entered into in England 
between the manager of a co. carrying on business 
in Chile & the co. it was provided that he should 
be paid an annual salary, at the rate of £1,000 
sterling, by monthly payments, “ at such place or 
places & in such manner as he may direct.” The 
manager, while the co. was carrying on business, 
drew bills upon them from time to time for the 
monthly payments of his salary payable in Chile 
in Chilian dollars, in an amount of dollars that 
would at those dates, at the then rate of exchange, 
be equivalent to the amount of his sterling claim. 
These drafts were not paid by the co. ; & on 
the CO. subsequently going into liquidation the 
manager claimed to prove in the liquidation for 
the amounts of the unpaid instalments calculated 
in pounds sterling, the rate of exchange having 
fallen since the dates when the bills were drawn : — 
Held : the co. not having paid the manager in 
the manner in which he “ directed ” by drawing 
the bills, his position was that of a person whose 
salary, at the rate of £1,000 per amimn, was 
unpaid ; & he was entitled to prove for his unpaid 
salary at the sterling rate . — Re Taltal Chile 
Nitrate Co., Ltd. (1895), 73 L. T. 422 ; 12 T. L. R. 
47, C. A. 

16. Mortgage debt — Money of same kind as 
that lent.] — An English bank obtained a loan 
from a Russian bank on the security of certain 
bonds. A question having arisen upon the con- 
struction of the contract whether the loan was 
repayable in roubles or in sterling, the borrowers 
commenced an action against the lenders in the 
K. B. Div., wliich was transferred to the Com- 
mercial Ct., claiming a declaration that they were 
entitled to tlie possession of the bonds upon pay- 
ment of the amount of the loan in roubles, & an 
injunction restraining the lenders from parting 
with the bonds save by delivery of the same to the 
borrowers against such payment. The judge 
held, upon the construction of the correspondence 
as pleaded, that the loan was repayable in sterling 
& disniissed the action. The Ct. of Appeal, after 
allowing an amendment which let in some further 
correspondence, declared that the loan was repay- 


able in roubles, & gave liberty to the borrowers to 
take proceedings in the Ch. Div. to redeein their 
securities, but granted no further relief in the 
action : — Held : the loan was repayable in roubles, 
notwithstanding that the action, being an action 
for relief which was incidental to a redemption 
action, was brought in the wrong ct., there was in 
the circumstances no ground for interfering with 
the discretion of the Ct. of Appeal in making the 
declaration or in allowing the amendment. — 
Russian Commercial & Industrial Bank v, 
British Bank for Foreign Trade, Ltd., [1921] 
2 A. C. 438 ; 90 L. J. K. B. 1089 ; 126 L. T. 36 ; 

37 T. L. R. 919 ; 66 Sol. Jo. 733, H. L. 

AnnotcUiona : — ^Mentd. Prosperity v. Lloyds Bank (1923), 
39 T. L. R. 372 ; Public Trustee r. Elder, 11926) Ch. 776. 

17 . .] — Pltfs., a British bank, ob- 

tained from defts., a Russian bank, on the 
security of certain bonds, a loan of 760,000 Russian 
roubles, in June, 1914, when the currency was 
based on the gold rouble. At that time 760,000 
Russian roubles represented £78,206, but subse- 
quently they became almost valueless owing to 
the issue of paper currency uncovered by gold. 
In an action for redemption : — Held : the loan was 
repayable in paper roubles issued by the authority 
of the Russian Govt. & in use at the material 
date, & upon payment of the principal & interest 
in roubles & of the costs in English money pltfs. 
were entitled to redemption. 

If he [the mtgor.] made repayment in full in the 
kind of money actually advanced to him — paper 
roubles issued by the authority of the Russian 
Govt. — ^it did not matter whether that paper 
money was legal tender in or out of Russia, . . . 
A further defence was that the debt was repay- 
able at expiration of nine months from the date 
of the loan, & that from that date pltfs. were in 
default & could only redeem by payment of a 
sum equivalent to the value of 760,000 roubles at 
the rate of exchange current at that date. . . . 
Pltf. could not have been called upon to repay 
except in exchange for their securities, which being 
in Belgium could not be forthcoming. . . . The 
authorities as to the date when rate of exchange 
has to bo taken, wliich had been cited, did not 
apply. . . . Defts. said pltfs. in a redemption action 
sought equitable relief & must act equitably . . . 
& in my opinion in the case of a loan of paper 
roubles the risk of depreciation or the benefit 
of appreciation lies with the lender (Russell, J.). 
— ^British Bank for Foreign Trade, Ltd. v. 
Russian Commercial & Industrial Bank (1921), 

38 T. L. R. 66. 

Annotations : — Oossd. Andereon v. Equitable Life Assce. 
Soo. of United States (1926), 134 L. T. 557. Re!d. Rc 
Cliostermon's Truats, Mott v. Browning, [1923] 2 Cli. 466. 


Sub-sect. 2. — ^Money Charged on Land. 

18. Instrument made in England — Portions out 
of land in Ireland.] — Phipps v . Anglesea (Earl) 
(1721), 1 P. Wms. 696 ; 2 Eq. Cas. Abr. 220 ; 24 
B. R. 676, L. O. 

Annotations : — ^Refd. Lansdowne v. Lansdowno (1820), 2 
Bli. 60 ; Noel e. Roohfort (1836), 10 Bli. N. S. 483. 

19. Annuity out of land in Ireland.] — 

One by will made in England devises an annuity 


(1823), 1 Nfld. L!^^98.L.Kiii®f^*°' 
e. Sterling.] — Under the law o 
^der sterling money cannot b 
tendered In discharge of demands 1] 
ourrenoy until their value in respeo 


of one another is fixed & determined 
by law. — Brooking v. Thomas (1854), 
4 Nfld. L. R. 1.— NPLD. 

f. Paymeni in locoZ currency — 
Price of goods fixed in foreign currency. ] 
— ^When the price of goods sold is 
given in a foreign ourrenoy, in the 
absence of any term in the oontraot to 


the contrary, payment may be made 
in local currency of the place of pay- 
ment of a value equivalent to the price 
agreed upon at the rate of exchange 
ruling at the date when payment fidls 
due. — B arry, Calnb & Co. (Trans- 
vaal), Ltd. V. Jackson's, Ltd., [1922] 
C. P. b. 372.— S. AF. 
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in trust for his wife out of lands in Ireland, testator 
^ his wife & the trustee residing in England, the 
annuity shall be paid in Engird & the estate 
bear the charge of the return. So if one in England 
gives by will a legacy out of lands in Ireland the 
legacy shall be paid in England & in English money. 
— Wallis v. Bbightwbll (1722), 2 P. Wms. 88 ; 
2 Bq. Oas. Abr. 02 ; 24 E. R. 652, L. C. 

Annotation : — Consd. Lansdowne v. Lansdowne (1820). 2 

Bli. 60. 

20. Rentcharge on land in Ireland.] — 

Prior to 6 Geo, 4, c. 79, an English lady married 
an Irish gentleman. By their settlement, wliich 
was executed at Bath where the marriage was 
solemnised, it was recited that the gentleman had 
a^eed to charge certain of his estates in Ireland 
with the payment of a rentcharge of £1,000 a 
year to the lady for life in case she should survive 
him, but the sum secured to her by the deed was 
expressed to be £1,000 a year sterling lawful 
money of Ireland ; — Held : she was entitled to 
£1,000 a year sterling. — Cope v. Cope (1846), 15 
Sim. 118 ; 15 L. J. Ch. 274 ; 60 E. R. 562. 
Annotation : — ^Refd. Bourne v. Hartley, Bourne v. Mahon 

(1864), 2 Eq. Hop. 910. 

21. Instrument made out of England — Annuity 
charged on land in Ireland.] — Testator by his will 
made in Ireland prior to 6 Geo. 4, c. 79, bequeaths 
an annuity & dies domiciled in England after that 
Act was passed. The annuity is to be i)aid according 
to the rate of Irish currency. — Holmes v. Holmes 
(1830), 1 Russ. & M. 660 ; 8 L. J. O. S. Ch. 157 ; 
39 E. R. 253. 

22. .] — Lands in Ireland were 

charged with a sum of £5,000 “ lawful money of 
Ireland.** 6 Geo 4, c. 79, was passed subsequently 
& afterwards the money became raisable : — Held : 
the money must be paid in Irish currency, accord- 
ing to the direction of 6 Geo. 4, c. 79. In this case 
before the parties must have had some meaning 
& some intention when they say “ lawful money 
of Ireland.** I apprehend that they could mean 
nothing but this, that the £5,000 was to be paid 
according to the value of the Irish currency 
(Wood, V.-C.). — ^Bourne v. Hartley, Bourne v, 
Mahon (1854), 2 Eq. Rep. 910 ; 23 L. T. O. S. 
219; 18Jur. 532. 

23. Portions partly payable out of land 

In Ireland.] — ^A settlement was made in Ireland of 
estates some of which were situate there & the 
rest in England by which the estates were limited 
to trustees for a term of years for raising at a 
future time £10,000 for portions ; & interest at 
£5 per cent, was to be raised out of the rents for 
the children’s maintenance in the meantime ; 
but the settlement was silent as to the rate of 
interest or the portions after they became payable : 
— Held : the £10,000 must be raised in Irish 
currency ; but not with Irish interest but 4 per 
cent, according to the usual course of the ct. — 
Young v. Waterpabk (Lord) (1842), 13 Sim. 199 ; 
11 L. J. Ch. 367 ; 6 Jur. 656 ; 60 E. R. 77 ; on 
appeal (1845), 15 L. J. Ch. 63. 

Annotations: — Distd. Balfour v. (Dooper (1883), 23 Ch. D. 

472. Rentd. Cox v. Dolman (1852), 2 De G. M. & O. 592 ; 

Hughes w. Williams, Chappell v. Rees (1852), 16 Jur. 415 ; 

Petre v. Petre (1853), 1 Drew. 371 ; Mansfield v. Ogle 

(1855), 1 Jur. N. S. 414 ; Snowr. Booth (1856), 2 Jur. N. S. 

244, n.; Blower r. Blower (1858), 5 Jur. N. S. 33; 

Burrowes v. Gore (1858), 6 H. L. Cas. 907 ; Knight v. 

Bowyer (1858), 2 De G. & J. 421 ; Lewis v. Dunoombo 

(No. 2) (1861), 29 Beav. 175 ; Round v. Bell (1861), 31 

L. J. Ch. 127 ; Bulteele. Plummer (1870), 6 Ch. App. 160 ; 

He Jordisou, Raine v. Jordison, [1922] 1 Ch. 440. 

24. Portions payable out of land In 

Ireland.] — ^By a deed of settlement B. was em- 
powered to charge certain lands in Ireland with 
any sum not to exceed £400 a year as jointure 


for his wife & with any sum not to exceed £2,000 
sterling for his younger children. In exercise 
of the power B. charged the lands with £2,000 late 
Irish currency to be vested in & paid to his younger 
children in equal shares on their attaining 
twenty-one or marriage & ho directed in the 
event of his dying before the shares became vested 
that his said children should be entitled to interest 
on their presumptive portions at 5 per cent, by 
way of maintenance from the time of his death 
until such portions should be payable : — Held : 
the £2,000 carried interest at 5 per cent. Irish 
currency from the death of B. until the shares of 
the younger children became payable. — Denny v. 
Denny (1866), 14 L. T. 864. 

25. Currency Indicated In Instrument — Rent- 
charge on land In Ireland.] — Power in a marriage 
settlement to grant to a wife any annual sum of 
money, or yearly rentcharge to be tax free, &; 
without any deduction, & to be issuing out of any 
chargeable upon lands in Ireland, so that such 
rentcharge do not exceed, in the whole, the yearly 
sum of £3,000 of lawful money of Great Britain : — 
Held : a rentcharge appointed under this power 
was payable in Ireland in the currency of England, 
but the appointee was not entitled to have the 
sum transmitted to England free of the charge of 
conveyance & exchange properly so called. Th(^ 
lex loci contraciua & the law applicable to cases of 
money charged as a rent payable out of land, where 
no provision as to the place of payment was made 
by the instrument, were inapplicable to a case 
where the instrument itself f urnislied the means of 
interpretation. — Lansdowne (Marchioness ) v. 
Lansdowne (Marquis) (1820), 2 Bli. 60 ; 4 E. R. 
260. 

Annotations : — Apld. Nool v, Rochfort (1836), 10 Bli, N. S. 

483. Refd. Cope v. Cope (1846), 16 Sim. 118 ; Bourne r. 

Hartley, Bourne v. Mahon (1854), 2 Eq. Rop. 910. Rentd. 

Powys V. Blagravo (1854), Kay, 495 ; Sawyer v. Goodwin 

(1867), 36 lTj. Ch. 578 ; Peek v. Gurney (1873), L. 11. 6 

H. L. 377 ; PhilllpB v. Hoinfray (1883), 24 Ch. D. 439. 

26. Mortgage on colonial land.] — A., 

resident at Amsterdam, being possessed of property 
in Essequibo, in British Guiana, sold it to B., &> 
took, as part of the considera-tion money, a first 
mtge. for 100,000 guilders “ Holland currency,’* 
with interest at the rate of 5 per cent. The terms 
of the mtge. were, that the 100,000 guilders were 
not to be paid during the life of A., but, upon her 
death, to her descendants, if she had any, &, if not, 
to the nephews & nieces of J. ; but there was a 
special condition that, if at any time the interest 
should not be punctually paid every year in 
Amsterdam, & A. should be obliged to appoint an 
attorney to demand the same in the colony, the 
interest in that case should be at the rate of 6 per 
cent., instead of 5. The interest was allowed to 
fall in arrear, & A. appointed an attorney to recover 
it in the colony. A. married, & died in the year 
1828, without leaving any descendants, at which 
time the interest was in arrear more than two 
years. In 1836 appets. purchased this first mtge. 
together with all interest due thereon, from 
persons, who, by a decree of the ducal tribunal of 
Overgonne, the proper ct. for that purpose, were 
declared to bo the attorneys of the persons 
described as the nephews & nieces of J. The 
consideration money paid by appets. was not 
within several thousand pounds of the amount then 
due upon the mtge., including interest. In 1837 
appets. received from the slave comrs., in respect 
of the first mtge., a sum more than sufficient to 
repay them what they gave for the mtge., but much 
less than what was then actually due upon the 
m^e. In 1838 the mtged. estate was sold, at the 
suit of a second mtgee., &, in the proceedings 
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2^3. Sect, 3 ! Svb-aecia, 2^ A.] 

arising out of that suit, it was decided by the 
Supreme Ct. of Civil Justice in the colony that the 
second mtgee. was preferent over the first, & 
rejected the claims of appcts. The decision of the 
ct. below was founded upon the supposition that 
the Lex Anaataaiana, by which an assignee for 
valuable consideration of a debt cannot recover 
more than the consideration which he actually 
paid to the assignor, with legal interest from the 
time of payment, & that the debt was settled by 
the money received from the slave comrs. : — 
Held : (1) in the absence of any fraud by appcts. 
in the purchase of the mtge., & in the absence of 
any authority to show that the Lex Anaslaaiana 
prevails in the colony, the amount of consideration- 
money given by appcts. was not to enter into the 
question. 

(2 ) The ojieration of the condition for increasing 
the interest from 5 to 6 per cent, was not limited 
to the lifetime of A., but circumstances might 
make it inequitable to increase the rate of interest 
after the death of A., or during some portion of 
time after A.’s death. 

(3) By the term “ Holland currency ” coupled 
with the fact that it was to be paid in Amsterdam, 
meant Dutch currency, & not colonial currency. — 
Macrae v. Goodman (1846), 5 Moo. P. C. 0. 315 ; 
10 Jur. 555 ; 13 E. B. 512, P. C. 

Legacy charged on lands.] — Sec Sect. 2, post. 


Sub -SECT. 3. — Legacy. 

27. Legacy charged on land out of England — 
Will In England.] — Wallis v. Brightwbll, No. 
19, ante. 

28. No currency specified — Other legacies in 
specified currency.] — Testator who lived in Jamaica 
gave legacies to be paid in sterling money in the 
first place, & the two legacies immediately follow- 
ing, generally, without saying in sterling money, 
& at the end of his will several more to be paid in 
sterling money : — Held : pltf. must take his 
legacy in Jamaican money, for his expressing 
himself differently showed a different intention. — 
Saunders v. Drake (1742), 2 Atk. 465 ; 20 E. 11. 
681, L. C. 

Annotatums : — ^Folld. Malcolm r. Martin (1790), 3 Bro. C. C, 
AO. Distd. LauHtlowiio v. Lansdowiio (1820), 2 Bli. CO. 
Refd. Bourko v. lilckottH (1804), 10 Vew. 330. 

29. .] — Legacies, no fund being 

described, to be paid in the currency of the 
country where the will is made. — Pierson v. 
Garnet (1786), 2 Bro. C. C. 38 ; 29 E. B. 20 ; 
on appeal (1787), 2 Bro. 0. C. 226, L. C. 

Annotaiions : — Apld. Lanadowno v. Lansdowno (1820), 2 

Bli. 60. Refd. Malctdiu v. Martin (1790), 3 Bro. C. C. 60 ; 
Bourko v. HlokettH (1804), 10 Vob. 330. Mentd. Clarke v. 
Blake (1788), 2 Bro. C. C. 320 ; Spraiiffe v. Barnard (1789), 
2 Bro. C. C. 585 ; Mallin r. Keiprhley (1795), 2 Ves. 529 ; 
Pushnian v. Filliter (1795), 3 Ves. 7 ; Brown v. Hifirprs 
(1803), 8 Ves. 561 ; Morlco v. Durham (Bp.) (1805), 10 
Ves. 522 ; Kirkbanki\ Hudson (1819), Dan. 259 ; Heneage 
r. Andover (1822), 10 Price, 230 ; Wright r. Atkyns 
(1823), Turn. & H. 143 ; Foley v. Parry (1833), 2 My. & K. 
138. 

30. .] — Testator living in Antigua 

gave legacies described to be sterling ; then another 
without that description, the interest to be paid 


to the children of J. G. & L. for life, then the 
principal to be divided among the grandchildren : — 
Held : the legacy was only a legacy of current 
money of Antigua. — ^Malcolm v. Martin (1790), 
3 Bro. C. C. 50 ; 29 E. B. 402. 

AnnMaiions : — ^Refd. Bourke v. Ricketts (1804), 10 Ves. 330. 
Mentd. Taniere v. Pearkes (1825), 2 Sim. &; St. 383 ; 
Pearccj v. Edmoades (1838), 3 Y. & C. Ex. 246 ; Arrow v, 
Mellish (1847), 1 De G. & Sm. 366 ; Doe d. Patrick v. 
Royle (1849), 13 Q. B. 100; Abrey v. Newman (1853), 
16 Beav. 43i ; Penny v. Allen (1857), 3 Jur. N. S. 273 ; 
Wills V. Wills (1875), L. R. 20 Eq. 342. 


Sect. 3.-~RATE OF EXCHANGE 

Sub-sect. 1. — In General. 

31. Value of foreign money lessened by act 
of government — Whether binding on British sub- 
ject.] — Du Costa v. Cole (1688), Skin. 272 ; 90 
E. B. 123. 

32. Rate fixed by foreign government — 
Whether binding where commercial rates also 
quoted.] — Upon the construction of a charterparty 
made in London between parties in London, 
whereby a steamship was chartered for a voyage 
from Buenos Aires to Antwerp, dispatch money & 
commission payable on loading the ship were pay- 
able in sterling : — Held : the place of payment for 
both dispatch money & commission on freight was 
English, the rate of exchange at which the amount 
of dispatch money & commission should be inserted 
on a ship’s account made out in Buenos Aires was 
the commercial rate of exchange of the day for 
converting English monej into Argentine money, 
& the ‘ legal unit estabhshed by the Argentine 
Monetary Law, fixing the rate of exchange for the 
English sovereign at $5.04 gold did not compel 
owners in England to pay charterers also in 
England a higher rate for moneys payable on 
loading at Buenos Aires than the current com- 
mercial rate. — Atlantic Shipping & Trading Co. 
V. Dreyfub (Louis) & Co. (No. 2), Stathatos & 
Co. V, Dreyfus (Louis) & Co. (1922), 91 L. J. K. B. 
518 ; 127 L. T. 415 ; 38 T. L. B. 556 ; 15 Asp. 
M. L. C. 570, H. L. 

33. Legacy — Expressed in foreign currency — 
In foreign country.] — Legacy in a foreign country 
& coin as sicca rupees by a will in India ; if paid 
by remittance to this country the payment must 
be according to the current value of the rupee 
in India without regard to the exchange or the 
expense of remittance. So as to other countries. 
— CocKERELi. V. Barber (1810), 16 Ves. 461 ; 33 
E. B. 1059, L. C. 

Amwtaiioftis : — ^Refd. Sluyskon v. Huntor (1815), 1 Mer. 40 ; 

Maimers v. Pearson, [1898] 1 Ch. 581. 

34. Payable out of assets in 

England.] — Testator, domiciled in Jamaica, gave 
legacies in Jamaica currency to J., H., & M., 
persons also domiciled in that island. So desired 
them to be paid out of money due to him on 
certain bonds which the will specified. At his 
death, which happened in Scotland in 1790, no 
such bonds were to be found ; but J. was then 
indebted to his estate upon other bonds, in a sum 
which exceeded the value of his legacy. So which, 
a year after testator’s death, including interest, 
was equal to the amount of the penalties. In 
1794, actions were brought in Jamaica upon those 


PART II. SECT. 3, SUB-SECT. 1. 

g. Debt — Date on which rale of 
exchange is fixed — Whether date of pay- 
ment.y^Where a payment originating: 
in one country Is to be made in another 
country, & the currency denomination 
specified is the same in both countries, 
e.g,. United States 8c Canada, the rule 


is that the payment must bo made in 
the currency of the country where the 
money is payable imless by express 
terms or necessary implication pay- 
ment in some other currency is re- 
quired, 8c the rate of exchange must be 
taken as that of the date on which 
payment should have been made. — 
Simms v. Chernenkoff, [1922] l 


W. W. R. 967 ; 62 D. L. R. 703 ; 15 
Sask. L. R. 185.~CAN. 

h. Contracted dh payable in 

Oermany .] — Ferguson (N. G.) Sc Co. 
Ltd. V, Brown 8c Tawse, [1917] 2 
S. L. T. 2.— SCOT. 

j. Execution decree — Rate of ex- 
change fixed by Secretary of State for 
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bonds, by testator’s personal representative there, 
^ judgments recovered against J. for the full 
penalties & costs ; but no attempt was made to 
levy execution upon the judgments, & they 
remained unsatisfied. About the time of testator’s 
death the legatees came to England, & never 
returned to Jamaica, nor did any of them set up 
a claim to their legacies prior to the year 1817. 
In the year 1818 H. & M. assigned their respective 
legacies to pltf., who was the personal representa- 
tive of J., the other legatee ; & he, in the year 
1821, when administration was for the first time 
taken out to testator’s estate in England, filed the 
bill for the purpose of enforcing payment : — Held : 
as they were payable out of assets in this country, 
their value was to be computed according to the 
standard par of exchange between Jamaica & 
British currency, & not according to the actual 
rate, at the time of payment. — Campbell v. 
Graham (1831), 1 liuss. & M. 453 ; 9 L. J. O. S. Ch. 
234 ; 39 E. B. 175, L. C. ; on appeal^ sub nom. 
Campbell v, Sandford (1834), 2 Cl. & Fin. 429, 
H. L. 

Annotaiiom : — Mentd. Baldwin v. Peach (1835), 1 Y. & 
C. Ex. 453 ; Grenfell v. Glrdlestone (1837), 2 Y. & C. Ex. 
662 ; Courtenay t?. Williams (1844), 3 Hare, 539 ; Freeman 
V. Dowdlng (1856), 2 Jur. N. fc5. 1014 ; Williams v. Huf?hes 
(1857), 4 Jur. N. S. 42 ; Pitt v. Dacrc (1876), 3 Ch. D. 295 ; 
Dingle V. Coppen, Coppen v. Dingle, [1899] 1 Ch. 726. 

".] — See, also. Sect. 2, sub-sect. 3, ante. 

35. Debt — Contracted In Jamaica — Payable In 
England.] — Debt contracted in Jamaica, made 
payable in London. The expense of commission 
to the agent, remitting the money, falls iij)on the 
debtor. — Cash v. Kennion (1806), 11 Ves. 314 ; 
32 E. R. 1109, L. C. 

Annotations : — Consd. Manners v. Pearson. [1898] 1 Ch. 581 ; 
Leboaupln v. Crispin, (1920J 2 K. B. 714. Beld. Bertram 
Duhamel (1838). 2 Moo. P. C. C. 212 ; H.8. Celia v. 
S.S. Volturno, [1921] 2 A. C. 544; Soc. des Hotels du 
Touquet'Paris-Plage v. Gumming, [1921] 3 K. D. 459. 

30 . Contracted & payable in France — 

Sued for In England — Payment In France in French 
currency pending action.] — Deft., an English lady, 
having in 1914 contracted in France a debt to 
pltfs. of 18,035 francs, undertook to pay tliat sum 
to them in France in French money before the 
end of that year. Deft, did not pay the money 
within the time specified, & in Nov. 1919, by 
which date the value of the French franc as 
expressed in English currency had heavily fallen, 
pltfs. commenced an action against her in England 
on a specially indorsed writ claiming the amount 
of sterling which would have been the equivalent 
of 18,035 francs at the end of the year 1914. 
While the action was pending deft, went to France 
& paid in French money to the then hotel manager 
of pltfs. the sum of 18,035 francs. The manager, 
who did not know the amount of deft.’s debt, nor 
that an action had been begun, did not when taking 
the money intend to accept it in full satisfaction, 
& gave deft, a receipt as for money deposited with 
him. By French law interest is not payable on 
money due in the absence of an express agreement 
to pay it. Deft, then pleaded that after action 
brought she had satisfied pltfs.’ claim by payment. 
On the question whether upon the facts above 
stated that plea had been established ; — Held : 
the debt, being payable in France, in French 
currency, did not cease to be a French debt by 
reason of its being sued for in England, &; as, if 
the action had been brought in France, the pay- 
ment made would have been a good discharge 


of the debt notwithstanding the depreciation of 
the French franc as expressed in English currency 
since the date when the money became due, that 
payment must equally be a good discharge of the 
debt for the purposes of the English action ; & 
pltfs. wore entitled to recover no more than nominal 
damages for the non-payment at the due date, & 
the costs of action down to plea pleaded. — 
Soci6t6 des Hotels Le Touquet-Paris-Plage 
V. CuMmNGS, [1922] 1 K. B. 451 ; 91 L. J. K. B. 
288 ; 120 L. T. 513 ; 38 T. L. R. 221 ; 66 Sol. Jo. 
269, C. A. 

Annotations : — Conad. Re British American Continent a. 1 
Bank, Credit General Lief?eois’ Claim, [1922] 2 Ch. 589 ; 
Re British American Continental Bank, Llsser & Rosen - 
kraz's Claim, [1023] 1 Ch. 276. Retd. Pocahontas Fuel Cu., 
Incorporated r. Ambatiolos (1922), 27 Com. Cas. 148 ; Re 
Chestermau’s Trusts, Mott v. Browmlnj?:, [1923] 2 Ch. 466 ; 
Peyrae v. Wilkinson. [1924] 2 K. B. 166. 

37. Bill drawn In England — Payable abroad — 
Dishonoured abroad.] — Where a bill, drawn & 
endorsed in England, & payable abroad, is dis- 
honoured by the acceptor’s non-payment, the 
holder is entitled, as against the drawer, to the 
amount of the re-exchange, that is, the value at 
the rate of exchange on the day of the dishonour, 
of the sum expressed on the face of the bill in the 
currency of the place where it is payable, with 
interest & expenses. 

In an action against the drawer on a bill so 
drawn, accepted & dishonoured : — Held : evidence 
is not admissible to prove a usage among merchants 
here to entitle the holder, at his option, to demand 
from the drawer the amount of the re -exchange, 
or the sum which he gave him for the purchase of 
the bill, this being a usage which in terms con- 
tradict the written instrument. — SusE v, Pompe 
(1860), 8 C. B. N. S. 538 ; 30 L. J. C. P. 75 ; 3 
L. T. 17 ; 7 Jur. N. S. 166 ; 9 W. R. 15 ; 141 E. R. 
1276. 

Annotations: — ^Re!d. Wlllans v. Ayers (1877), 3 App. Cas. 
133 ; Manners r. Pearson, [1898] 1 (Jh. 581 ; Di Fordlnando 
V. Simon, Smith (1920), 36 T. L. R. 797. Mentd. Re 
Commercial Bank of Soiitli Australia (1887), 36 Ch. D. 
522 ; Re Francke & Rasch (1918), 87 L. J. Cli. 273. 


SuB-spiPT. 2 . — Claim or Damages in 1^’oheign 
Currency. 

A. In General, 

38. Whether principle differs for liquidated or 
unliquidated amounts.] — In an action by a German 
subject for the balance of an account due for goods 
sold A delivered to defts. in England the question 
arose, the original price being in marks, as to the 
date on which the rate of exchange at which the 
goods should be paid for should be fixed : — Held : 
the rate of exchange to be taken must be that 
prevailing on the date on which the debt became 
due A payable, & not that i>re vailing on the date 
of judgment in the action. 

In practice, the theory that the rate to be taken 
should be that prevailing at the date of the judg- 
ment would lead to great inconvenience, & it would 
not be in accordance with the principle adopted 
in cases of tort or breach of contract (Rowlatt, J.). 
— Uliendahl V, Pankhurst, Wright &; Co. 
(1923), 39 T. L. R. 628 ; sub nom, Uellendahl 
V, Pankhurst, Wright & Co., 67 Sol. Jo. 791. 
Annotaiiims : — ^Apld. Peyrao v. Wilkinson, [1924] 2 K. B. 

166. Reid. Chostennau’s Trusts, Mott u. Browningr, 

[1923] 2 Cl). 466. 


India .] — ^Param Sukh v. Ram Dayal 
(1886), 1. L. R. 8 All. 650.— IND. 

k. Costs in sterling — Conversion 
into Indian currenev — When rate of 


exchange fixed .] — ^In converting into 
Indian currency the amoimt of costs 
expressed in sterling in an order of Her 
Majesty In Council, the rate of exchange 
is the rate which prevailed at the time 


when the order was made. — Mahomad 
Abdul Hte v. Gajraj Hahai (1897), 
I. L. K. 25 Calc. 283 ; 2 C. W. N. 89.— 

IND. 
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Seel. 3. — Rate of exchange: Svib-eect, 2, -4., B., C. 
fScD.] 

39. Whether principle differs where damages 
for breach of contract or for tort.1 — In an action 
arising out of a collision between an English ship 
& an Italian ship both ships were held to blame & 
the cross-claims for damages were agreed, subject 
to a question raised by the owners of the Italian 
ship as to the rate of exchange in respect of a 
claim calculated in Italian lire for detention during 
the period that the ship was undergoing repairs : — 
Held : the proper date for ascertaining the rate 
of exchange for the purpose of converting the 
amount payable into English currency was the 
date at which the detention occurred. 

A judgment, whether for breach of contract or 
for tort, where, as in this case, the damage is not 
continuing, does not proceed by determining what 
is the sum which, without regarding other circum- 
stances, would at the time of the hearing afford 
compensation for the loss, but what was i^he loss 
actually proved to have been incurred either at the 
time of the breach or in consequence of the wrong 
(Lord Buckmasteb). 

In the case of contract no doubt the parties may 
agree to make an alteration of exchange subsequent 
to the breach of contract an element in tlie assess- 
ment of damages, but in the absence of any such 
agreement, the same considerations would be 
applicable whether the action is based on tort or 
on contract (Lord Parmoor). — S.S. Celia v. 
S.S. VOLTURNO, [1921] 2 A. C. 544 ; 90 L. J. P. 
386 ; 126 L. T. 1 ; 37 T. L. R. 969 ; 15 Asp. 
M. L. C. 374, 11. L. 

Annotations : — Apld. Re Hrltish American Continental 
Bank, Credit Oonoral LicKeois’ Claim, tlH22] 2 Ch. 589 ; Re 
British American Continental Bank, Ooldziolior & Peneo’s 
Claim, [1922] 2 Ch. 575. Distd. Re Chesterrnan’H Trusts, 
Mott »». Browninjf, [1923] 2 Ch. IflC. Refd. He British 
Atnoricjan Continental Bank, Ijisser & lloscnkranz’s 
Claim, [1923] 1 Ch, 270*. Mentd. Bills' Trustee v. Dlxon- 
Johnson, [1924] 2 Ch. 451. 

40. Damages continuing.] — S.S. Celia v, 

S.S. VoLTURNO, No. 39, ante, 

41. Whether principle applicable to redemption 
of mortgage.] — British Bank for Foreign 
Trade, Ltd. v Russian Commercial & Industrial 
Bank, No. 17, ante, 

42. Special agreement between parties.] — S.S. 
Celia v, S.S. Volturno, No. 39, ante, 

B, Liquidated Demand, 

43. Whether at time amount due or at date of 

Judgment or trial.] — In trover for billettes paid to 
pltfs. by the Peruvian Govt. & purporting to be of 
the value of $16,000 the cause was referred to 
arbn. & an award having been made in favour of 
pltf . the ct. ordered the billettes to be valued by the 
prothonotary at the rate at which they were 
current at the time of the award ; — Held : such 
value was to be estimated as the value of a bill of 
exchange for the amount of the dollars specified 
in the billettes upon a solvent house in the country 
where they were issued although they were at a 
considerable discount at the time of the 

award. — Delegalv. Naylor (1831), 7 Bing. 460 : 
5 Moo. &; P. 443 ; 9 L. J. O. S. C. P. 167 ; 131 
E. R. 178. 

^nno<a/jfo?w .‘---Consd. S.S. Celia v. S.S. Volturno, [1921] 

^ A* Manners r. Pearson (1898), 46 W. R. 

498. 

44. .] — In an action brought in England 

to recover the value of a given sum Jamaica 


currency, upon a judgment obtained in that 
island ; the value is that sum in sterling money, 
which the currency would have produced accord^ 
to the actual rate of exchange between Jamaica 
Sd England at the date of the judgment. — Scott 
V. Bevan (1831), 2 B. & Ad. 78 ; 9 L. J. O. S. K. B. 
152 ; 109 E. R. 1073. 

Annotations: — Ezpld. St Apld. Di Ferdinando v, Simon, 
Smits, [1920] 3 K. B. 409. Conid. S.S. Celia v, S.S. 
Volturno, [1921] 2 A. C. 544. Retd. Bertram v, Duhamel 
(1838), 2 Moo. P. C. C. 212 ; Manners v, Pearson, [1898] 
1 Ch. 681 j Lebeaupin v. Orisp^, [1920] 2 K. B. 714 ; 
Soc. des Hotels du Touq^uet-Paris-Plage v, Cumming, 
[1921 ] 3 K. B. 459 ; Re British American Continental 
Bank, Credit General Liegoois' Claim, [1922] 2 Oh. 689 ; 
Ullendahl v. Pankhui-st Wright (1923), 39 T. L. R. 028. 

45. .] — A cheque for 7,680 francs (Paris) 

is a bill of exchange, being for a sum of money 
certain or which can be made certain within Bills 
of Exchange Act, 1882 (c. 61), s. 9 (1) (d). The 
drawer cannot as between himself & an indorsee of 
the cheque set up an oral agreement between 
himself & the original payee that the rate of 
exchange shall be that ruling at the date of the 
cheque. In an action on such a cheque the rate 
of exchange at which the amount of the judgment 
is to be calculated is that ruling at the date of the 
trial. — Cohn v, Boulken (1920), 36 T. L. R, 767 ; 
64 Sol. Jo. 636. 

Annotations : — Expld. Uliendahl v. Pankhurst Wright (1923), 
39 T. L. R. 628. N.F. Peyrae r. Wilkinson, [1924] 2 K. B. 
16G. Refd. Re Chesterman's Trusts, Mott v. Browning, 
[1923] 2 Ch. 466. 

46. .] — Upon a claim in the winding up 

of a co., a bank, in England for a debt, by way of 
overdraft, due from the bank to claimants, 
Belgian co., in Belgium in Belgian currency, the 
correct date on which that debt ought to be con- 
verted into English money for the purpose of 
ascertaining the amount for which claimants ought 
to be admitted as creditors is the date when the 
debt became due in Belgium . — Be British 
American Continental Bank, Ltd., Credit 
General Lieoeois* Claim, [1922] 2 Ch. 589 ; 
91 L. J. Ch. 765 ; 127 L. T. 284 ; 38 T. L. R. 464 ; 
66 Sol. Jo. 388. 

Annotations : — ^Refd. Re British American Continental Bank, 
Lisser & RoBenkrauz’s Claim, [1923] 1 Ch. 276 ; Re 
Chesterman’s Trusts, Mott v. Browning, [1923] 2 Ch. 466. 

47. .] — Uliendahl v, Pankhurst, Wright 

& Co., No. 38, ante, 

48. .] — In an action in this country for a 

debt payable in a foreign currency the debt must 
be converted into English currency at the rate of 
exchange prevailing at the date when the debt 
became due & payable & not at the rate of exchange 
prevailing at the date of judgment. — ^Peyrae v, 
Wilkinson, [1924] 2 K. B. 166 ; 93 L. J. K. B. 
121 ; 130 L. T. 511. 

SeCt also. No. 36, ante. 

Claim in account .] — See Sub-sect. 2, E., poet. 
Legacy .] — See Sub-sect. 1, ante, 

C, Damages for Breach of Contract, 

49. Whether at date of breach of contract or 
date of Judgment.] — Pltfs., a co. incorporated in 
the United States of America, carried on business 
in New York as merchants & exporters of con- 
densed milk. They sold to defts., who carried 
on business in England, a quantity of condensed 
milk to be delivered during 1918, payment for 
which was to be made in dollars. Defts., in 
alleged breach of the contract, refused to accept 
& pay for a certain number of cases of milk. 


PART 11. SECT. 3. SUB-SECT. 2.~-B. 

48 1. Whether at time, amount due or 
at date of judgment or trial.]— Q uabtibb 
V. Fabah (1921), 64 D. L. R. 37 ; 49 


O. L. R. 186.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.~ 
49 i. Whether at date of breach 


contract or date of judgment.] — ^Mad- 
HAVji VxsRAM Thacker v. Ramnikel 
f , Vadilal (1921), 1. L. R. 47 Bom. 
487.— IND. 

of 49 ji, ] — Qj breach of 
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Pabt II. — Currency and Rate of Exchange. 


The rate of exchange between England & America 
had varied considerably between the date of the 
alleged breach of contract & the date of the judg- 
ment in the action : — Held : there had been no 
breach of contract, & therefore, no question of 
damages arose. — ^EmscH & Co. v. Allen, Harding 
& Co., Ltd. (1920), 89 L. J. K. B. 265 ; 123 L. T. 
106 ; 36 T. L. R. 246 ; 25 Com. Cas. 174, C. A. 

AnTiotationa : — W.P. Di Ferdinando v, Simon, Smits, [1920] 
3 K. B. 400 ; Lebeaupln v. Crispin, [1920] 2 K. B. 714. 
Dbtd* Re British American Continental Bank, Lisser & 
Ilosenkranz*s Claim, [1923] 1 Ch. 276. Reid. Barry r.. 
Van den Hurk, [1920] 2 K. B. 709 ; S.S. Celia v. S.S. 
Volturno, [1921] 2 A. C, 644. 

60. .] — Where, upon the breach of a 

contract the person in default, whether seller or 
buyer, becomes liable for the payment of a sum 
of money in a foreign currency, the damages, for 
the purposes of an English judgment, must be 
assessed as at the date of the default, &> the sum 
payable must be converted into English currency 
according to the rate of exchange prevailing at 
that date. — ^Barby v. Van den Hurk, [1920] 2 
K. B. 709 ; 89 L. J. K. B. 899 ; 123 L. T. 719 ; 36 
T. L. R. 663 ; 64 Sol. Jo. 602. 

Annotations : — Apprvd. Di Ferdinando «. Simon, Smits, [1920] 
3 K. B. 409. FoUd. Lebeaupln v. Crispin, [1920] 2 K. B. 
714. Reid. S.S. Celia v. S.S. Volturno, [1921] 2 A. C. 
544 ; He British American Continental Bank, Goldzieher 
& Penso’8 Claim, [1922] 2 Ch. 575. 

51. .] — By each of two contracts, each 

dated May 1C, 1917, C. & Co. sold to L. 2,500 cases 
of “ British Columbia Fraser river salmon.” 
No deliveries having been made under the con- 
tracts, the buyer claimed damages, & the umpire 
awarded him 12,500 dollars, to be paid in London 
at the rate of exchange ruling at the date of the 
award, namely, Feb. 24, 1920: — Held: the 
damages, assessed at 12,500 dollars, were payable 
in London at the rate of exchange ruling upon the 
date of the breach of contract, namely. Sept. 30, 
1917, & not at the rate ruling at the date of the 
award. — Lebeaupin v, Crispin (B,.) & Co., [1920] 
2 K. B. 714 ; 89 L. J. K. B. 1024 ; 124 L. T. 124 ; 
36 T. li. R. 739 ; 64 Sol. Jo. 652 ; 25 Com. Cas. 335. 
Anrwtations : — Apprvd. Di Ferdinandf) v. Simon, Smits, 

[1920] 3 K. B. 409. Reid. S.S. Celia v. S.S. Volturno, 
[1921] 2 A. C. 544 ; Re British American Continental 
Bank, Goldzieher & Penso’s Claim, [1922] 2 Ch. 575. 

52. •] — Defts, contracted to carry goods 

for pltf. from this country to Italy & deliver them 
there on Feb. 10, 1919, but in breach of their 
contract failed to do so, & converted the goods. 
In an action by pltf. the ct. fixed the damages as 
the value of the goods in Italy on Feb. 10, namely, 
190 lire per 100 lbs. : — Held : in arriving at the 
proper equivalent in British currency for the pur- 
l^oses of assessing these damages, the rate of 
exchange prevailing between the two countries 
on Feb. 10, 1919, when the breach was committed, 
<fc not that prevailing at the date of the judgment, 
should be adopted. — Di Ferdinando v, Simon, 
Smits & Co., Ltd., [1920] 3 K. B. 409 ; 89 L. J. 
K. B. 1039 ; 124 L. T. 117 ; 30 T. L. R. 797 ; 25 
Com. Cas. 37, C. A. 

Annotations : — ^Apld. Soc. des Hotels du Touquet-Parls- 
Plago v. Cumming, [1921] 3 K. B. 459. Consd. S.S. Celia 
V. S.S. Volturno, [1921] 2 A. C. 544. Refd. Barry r. Van 
Den Hurk, [1920] 2 K. B. 709 ; Lebeaupln v. Crispin, 
11920] 2 K. B. 714 ; Re British American Continental 
Bank, Credit General Llegreois* Claim, [1922] 2 Ch. 589 ; 
Re British American Continental Bank, Goldzieher & 
Ponso’s Claim, [1922] 2 Ch. 575 ; Re British American 
Continental Bank, Lisser & Rosonkranz’s Claim, [1923] 
1 Ch. 276 ; Re Ohesterman’s Trusts, Mott v. Browninfr, 
[1923] 2 Ch. 466. Mentd. Ellis* Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451. 

58. — — Winding up order.] — Upon a claim 
in the winding up of a co., a bank, for damages for 


breach of contract to deliver foreign currency, 
the correct date when the claim ought to be con- 
verted into English currency for the purpose of 
ascertaining the amount for which the claimants 
were entitled to be admitted as creditors is the date 
of the breach & not the date of the winding-up 
order . — Re British American Continental Bank, 
Ltd., Goldzieher & Penso’s Claim, [1922] 2 
Ch. 676 ; 91 L. J. Ch. 700 ; 38 T. L. R. 786 ; 
66 Sol. Jo. 647, C. A. 

Annotations : — Foild. Re British Amerloan Continental 

Bank, Lisser & Rosenkranz's Claim, [1923] 1 Ch. 276. 

Refd. Re British Amerloan Continental Bank, Credit 

General Liofireois* Claim, [1922] 2 Ch. 589 : Re Choster- 

mau*B Trusts, Mott v. Browning, [1923] 2 Ch. 466. 

64. .] — A bank in England, herein- 

after called the bank, contracted with appets., 
a German bank, to deliver to appets. on Dec. 31, 

1920, specific amounts of American dollars &; 
English pounds sterling against the delivery to 
the bank of specific amounts of Swiss francs Sl 
German marks. Appets. performed their part of 
the contract, but the bank failed to deliver either 
the dollars or the sterling. On Jan. 6, 1921, the 
bank suspended payment, & on Jan. 25, 1921, a 
compulsory winding-up order was made & a 
liquidator was appointed. Appets. in the mean- 
time, namely, on Jan. 15, 1921, to put themselves 
in a position to fulfil their obligations to customers 
&> to minimise their loss, purchased, as it was not 
disputed they were entitled to do, the American 
dollars & English sterling against the bank &; paid 
therefor German marks at the market price ruling 
on that day. On May 19, 1921, appets. at the 
invitation of the liquidator lodged their proof for 
a sum of English pounds sterling which represented 
the German marks converted into English currency 
at the rate of exchange ruling on Jan. 25, 1921, the 
date of the winding-up order. In Dec. 1921, the 
liquidator, in pursuance of Companies (Consolida- 
tion) Act, 1908 (c. 69), s. 214, purchased the same 
number of marks as appets. had expended in 
acquiring the undelivered currencies, & on Jan, 5, 
1922, in spite of appets.* proof tendered that sum 
of marks to appets. in full satisfaction of their 
claim, which tender was refused. Owing to tho 
rapid dejjreciation of the mark from & after Jan. 

1921, the value of the marks converted into English 
currency at the date of the purchase & tender by 
the liquidator as compared with their value on 
Dec. 31, 1920, was approximately in the ratio 
of £5,000 to £20,000. Upon the application of 
appets. that the liquidator be directed to admit 
their proof : — Held : the claim was for damages 
for breach of contract to deliver American dollars 
& English sterling & not for a debt in German 
marks, & on the authority of Be British American 
Continental Bank, Ltd,, Goldzieher & Penao*8 Claim, 
No. 53, ante, appets. were entitled to be admitted 
as creditors in the winding up for the value of the 
marks in English sterling at the rate of exchange 
ruling on Dec. 31, 1920, the date of the breach, & 
were not bound to accept the tender of the marks 
made on Jan. 6, 1922 . — Re British American 
Continental Bank, Ltd., Lisser & Rosenkranz’s 
Claim, [1923] 1 Ch. 276 ; 92 L. J. Ch. 241 ; 128 
L. T. 727. 

Annotation : — ^Refd. Re Chestermaii’s Trusts, Mott v. 

Browwlngr, [1923] 2 Ch. 466. 

D. Damages for Tort. 

55. At time damage sustained, not at date of 
judgment.] — S.S. Celia v, S.S. Volturno, No. 39, 
ante. 


contract, the date on which the rate rency into another is the date on occurred by its not being so paid. — 
of exchange is to be taken for the which under the agreement the money Shakool v. Finlay (1923), I. L. R, 
purpose of converting one set of cur- was to be paid Sc on which a breach I Ran. 339. — IND. 
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Sect* 3. — Baie of exchange: Sub-sect. 2, E.; sub- 
sects. 3 4. Sect. 4, Part III. Sect. 1.] 

E. Account. 

56. Whether at date of Judgment — Or at tlm( 
of default.] — The rate of exchange at which 
creditor is entitled to recover on account of mone; 
received under a specific authority, to be applie( 
in a particular manner, is according to the rate a 
the time & place specified, where the default in 
payment was made & not at the time the judgment 
for the recovery of the sum is recorded. — Bertram 
V. Duhamel (1838), 2 Moo. P. C. C. 212 ; 12 E. B 
984, P. C. 

Annotaiions : — ^Re!d. Mannere r. Pearson, [1898] 1 Ch. 581 

as. Celia V. S.S. Voltumo, [1921] 2 A. C. 644. 

67. Or at time account completed.] — 

An action for an account in equity is an action 
for the balance found due on taking the account 
it is not a series of actions for the various items 
included in the account, nor a series of actions for 
damages for breaches of covenants to make 
particular payments. 

When a pltf. sues a deft, in England on a con* 
tract made abroad, under which periodical pay- 
ments in foreign currency ought to have been 
made to him in a foreign country, & the ct. orders 
an account, he is not entitled to have each periodical 
sum treated as converted into English money at 
the rate of exchange which prevailed at the date 
when the payment ought to have been made under 
the contract. 

The date of conversion cannot be fixed before 
the balance is found on the account. — Manners v. 
Pearson & Son, [1898] 1 Ch. 68l ; 67 L, J. Ch. 
304 ; 78 L. T. 432 ; 46 W. K. 498 ; 14 T. L. R. 
312 ; 42 Sol. Jo. 413, C. A. 

Annotations: — Distd. Lebeaupin r. Crispin, [1920] 2 K, B. 
714. Consd. 1)1 Fordinanao v. Simon, Smits, [1920] 3 
K. B. 409 ; Soo dos Hotels du Tonquot-PariB-p]ago v. 
Cnmmlng, [1921] 3 K. B. 459. Expld. S.S. Celia v, S.S. 
Voltnrno, [1921] 2 A. C. 644. Distd. Re British American 
Continental Bank, Credit General Llegools’ Claim, [1922] 

2 Ch. 689 ; Re British American Continental Bank, 
Goldzleher & Penso’s Claim, [1922] 2 Ch. 675. Refd. Re 
Ohesterman’s Trusts, Mottv. Browning, [1923] 2 Ch. 466. 

58. Administration of trust — Date of master’s 
certificate.] — Re Chesterman’s Trusts, Mott 
V. Browning, No. 12, ante. 

59. Whether conversion to be made during 
course of account.] — Manners v. Pearson & Son, 
No. 57, ante. 


Sub-sect, 3, — Redemption of Mortgage. 

60. Redemption granted on payment In kind 
of money actually advanced.]— British Bank for 
Foreign Trade, Ltd. v. Russian Commercial & 
Industrial Bank, No. 17, ante. 

61. Risk of depreciation & benefit of apprecia- 
tion lies with lender.] — British Bank for Foreign 
Trade, Ltd. v. Russian Commercial & Indus- 
trial Bank, No. 17, ante. 


Sub-sect. 4. — Insurance Policies. 

62. Conversion at date of payment— ** Profits ” 
added at other rates of exchange.] — Pltf., Mrs. A„ 
a widow, brought an action on a semi-tontine 
policy of insurance on the life of her husband, who 
died in Mar. 1922. Pltf. claimed a declaration 
that on the true construction of tlie policy she was 


entitled to payment of the sum insured, together 
with the surplus & profits, at the pre-war rate of 
exchange, or in gold marks. The policy was issued 
by deft, society on Feb. 18, 1887. Under the 
policy pltf. agreed to pay in London an initial 
premium of 2,149.80 reichsmarks, & thereafter 
quarterly payments of 570 reichsmarks for twenty 
years. Deft, society undertook to pay 60,000 
reichsmarks on the death of the assured, Mr. A. 
The policy became fully paid in 1907. There were 
profit sharing rights when the policy became fully 
paid. Throughout the period of the policy deft, 
society had continued to keep their accounts as if 
there had been no violent fluctuations in the rate 
of exchange, &, in computing their contingent 
liabilities, they had treated the reichsmark as 
being at its pre-war value. After the death of her 
husband in 1922 pltf. brought the action. Defts. 
contended that they were liable to pay the amount 
of reichsmarks due under the policy only at the 
rate of exchange ruling on the day of payment, one 
billion reichsmarks being equivalent to one English 
shilling : — Held : on the true construction of the 
contract contained in the policy, the amount due 
under the policy must be paid by defts. in this 
country in sterling, & the amount of sterling to be 
paid was to be calculated on the basis of the rate 
of exchange between Germany & this country, 
prevailing on the day of payment & not at the pre- 
war rate. — ^Anderson v. Equitable Assurance 
Society op United States (1926), 134 L. T. 557 ; 
42 T. L. R. 302, C. A. 

63. .] — Between 1903 & 1909, pltfs., who 

were Russian subjects, affected with defts., an 
American insurance co. then having a branch in 
Russia, certain insurances in the form of four 
endowment life policies & paid the premiums in 
Russia in roubles down to 1918. The amounts 
secured by two of the policies were now payable 
■f the policies were still existent & enforceable, & 
t was admitted by both parties that the contracts 
were to be governed by Russian law. In an action 
claiming the amount due on the policies or the 
return of the premiums defts. contended that by 
he laws of Russia the policies had become void, 
as the Russian Govt, had in 1919 by decree can- 
elled all kinds of life insurance & transferred all 
premiums to the Govt. Treasury. Uncontradicted 
vidence was given for pltfs. that by a Russian 
aw made in 1923 the People’s Commissariat of 
ustice was charged with the “ interpretation ” of 
xisting laws & that the Commissariat had inter- 
,)reted the decree of 1919 as having no application 
io contracts of life assurance made by Russian 
lubjects with companies having assets which were 
in the United States & which were not liable to 
onfiscation in Russia : — Held : as the ct. could 
not, by putting its own construction on the term 
“ interpretation,” make for Russia a law which the 
Russian judicial system did not recognise, pltfs. 
vere entitled to recover on the two policies above 
eferred to, & judgment should be entered for the 
iterling equivalent of the amounts due in chervonetz 
•oubles at the date when those amounts became 
Lue. — ^Buerger v. New York Life Assurance 
3o. (1927), 43 T. L. R. 601, C. A. 


Sect. 4.— RATE OF INTEREST ON DEBT 
CONTRACTED ABROAD. 

See Part III., Sect. 5, sub-sect. 4, post. 
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Part III. — Interest. 


Sect. 1.— IN GENERAL. 

64. Definition of interest — Damages for deten- 
tion of principal.] — Sweatland v. Squire (1699), 2 
Salk. 623; 91 E. K. 627. 

66. •] — Interest upon a promissory 

note is damage for the detention of the principal 
money. Where a promissory note was made 
abroad & the payee did not sue upon it till thirty 
years afterwards & the jury refused to give interest ; 
^Held : the ct. could not increase the amount of 
the verdict by adding the interest. 

Interest upon such securities is no part of the 
debt, & where it is given, it is upon the ground of 
the injury which the party has sustained by the 
(ietention of his debt after it may be lawfully 
demanded, & juries give it as damages (Abbott, 
C.J.). — Du Bblloix V. Waterpark (Lord) (1822), 

1 Dow. & Ry. K. B. 16. 

Annotations: — ^Re!d. Laingr v. Stone (1828), 2 Man. & Ry. 

K. B. 561 ; Brooke v. Ooloraan (1833), 1 Or. & M. 621 ; 

Petre v. Dunoombo (1851), 2 L. M. & P. 107 ; Rodway v. 

jjucas (1855), 24 L. J. Ex. 155 ; Stoyensou v. Akt. ftir 

Cartonnagren Industrie, [1918] A. C. 239. 

66. .] — Where, after creditor has 

endeavoured to obtain payment, there has been a 
wrongful withholding of a debt arising out of a 
contract, which does not carry interest, the jury 
may allow interest in the shape of damages for the 
unjust detention of the money. — Arnott v, 
llEDFBRN (1826), 3 Bing. 353 ; 11 Moore, C. P. 
209 ; 4 L. J. O. S. 0. P. 88 ; 130 E. R. 549. 
Annotations : — Consd. Pago v. Newman (1829), 9 B. & C. 

378. Distd. Haro v. Rickards (1831), 7 Bing. 254. Consd. 

Frtlhllng v. Sohroeder (1835), 2 Bing. N. C. 77 ; L. C. & 

D. Ry. V. S. E. Ry., [1893] A. C. 429. Reid. Juggomoliim 

(Ihose V, Maiiiokchund (1859), 7 Moo. lud. App. 263. 

67. .] — Where a person borrows 

money for a certain period, with interest at a 
c.ertain rate down to the day named, a contract 
for payment of interest at that rate after the day 
named is not to be implied. The principal & 
interest, if not then paid, become a debt, & any 
allowance for detention of non-payment made by 
any tribunal before which the payment may be 
sought, is in the nature of damages, not of interest. 
Although the rate of interest agreed on for the 
time certain is usually adopted as the proper 
measure of the damages for the subsequent delay, 
the tribunal may look at all the circumstances of 
the case, & award such a rate of interest as shall 
appear fair & reasonable. Where the holder of a 
warrant of attorney to enter judgment for a fixed 
sum on a day named, with interest at the rate of 
5 per cent, per month & costs, did not enter up 
judgment, & did not, the maker of the instrument 
having died, make any definite claim against his 
debtor’s estate for the space of four years & 
upwards ; — Held : the tribunal before whom the 
claim at last came, was justified in awarding by 
way of damages such a rate of interest as the holder 
of the warrant of attorney would have been entitled 
to, according to the ordinary rule of the Ct. of 
Ch., had he entered up judgment on the day 
named in the defeasance to the warrant of attorney, 
namely, at the rate of 4 per cent. — C ook v. 


Fowler (1874), L. R. 7 H. L. 27 ; 43 L. J. Ch. 
856, H. L. 

Annotations : — ^Distd. Re Dixon, Heynea v. Dixon, [1900] 

2 Ch. 661. Reid. Wallington v. Cook (1878), 47 L. J. Ch. 

508 ; Goldetrom v. Tallerman (1886), 18 Q. B. D. 1 ; Di 

Ferdinando v. Simon, Smita, [1920] 3 K. 13. 409. 

68 . .] — Deft, agreed with pltf., his 

tenant of a mill, to purchase at a proper valuation 
at the expiration of the tenancy some machinery 
which pltf .^was setting up in the mill, nothing being 
said about interest on the purchase-money. The 
tenancy expired at Michaelmas, 1885. Deft, 
refused to purchase the machinery, & in Feb. 1887, 
pltf. commenced an action for specific performance, 
not specifically mentioning in his statement of 
claim either interest or damages. The action was 
dismissed, but in Nov. 1888, the Ct. of Appeal 
reversed this decision & gave a judgment directing 
a reference to an official referee to ascertain the 
value & ordering deft, to pay it when ascertained. 
The question as to interest was not raised. Pltf. 
applied to vary the minutes by directing deft, to 
pay the value with interest from Michaelmas, 
1885. The ct. made the order for payment of 
interest only from the referee’s report & declined 
to decide anything further on that application 
but gave leave to pltf. if so advised to apply 
after the report for payment of prior interest. The 
report was made in Feb. 1889, & pltf. then 
applied to the ct. to order interest from Michaelmas, 
1885 : — Held : pltf. was entitled by way of damages 
for delay, to interest at 4 per cent, on the amount 
of the valuation from Lady Day, 1886, on which 
day deft, had taken possession, pltf. having up to 
that time remained in possession rent free as 
caretaker. — Marsh v. Jones (1880), 40 Ch. 1). 
563 ; 60 L. T. 610, C. A. 

.] — See Compulsory Purchase of 

Land, Vol. Xl., p. 187, Nos. 670, 671. 

69. .] — Interest is compensation for 

delay in payment & is not accurately applied to 
the share of profits of trading, although it may b(j 
used as an inaccurate mode of expressing the 
measui’e of the share of those profits (Farwell, 
J.). — Bond v, Barrow Hjematite Steel Co., 
[1902] 1 Ch. 353 ; 71 L. J. Ch. 246 ; 86 L. T. 10 ; 
50 W. R. 295 ; 18 T. L. R. 249 ; 46 Sol. Jo. 280 ; 
9 Mans. 69. 

Anrudatirms : — Mentd. Re Accringrton Corpii. Steam Train. 

Co., [1909] 2 Ch. 40 ; Re Spanisli ProRpeotlngr Co., 11911] 

1 Ch. 92 ; Ammonia Soda Co. v. Chamberlain. [1918] 1 

Ch. 266 ; Evling: v. Israel & Oppeuhoimor, [1918] 1 (Jli. 

101. 

70. Yearly Interest.] — “ Interest ” means 

“ yearly interest ” although it may be payable 
in a lump sum at an uncertain date. — Be Cooper, 
Cooper v. Cooper (1917), 88 L. J. Ch. 105 ; 119 
L. T. 303 ; 62 Sol. Jo. 230. 

Annotatiems : — ^Hentd. Re Janes* Sottlint., Wasmuth v. 

Janes, [1918] 2 Ch. 54 ; Bayley v. Bayley, [1922] 2 K. B. 

227 ; Smith v. Smith. [1923] P. 191. 

Distinguished from dividend.] — See Com- 
panies, Vol. IX., p. 687, No. 3934. 

71. Whether part of debt.] — ^A principal sum 
secured by deed, dt the interest stipulated to be 
payable thereon, are two distinct sums, So not one 


PART III. SECT. 1. 

I. Definition of interest,] — Wliero 
in consideration of a present advance 
of money the borrower agrees to pay 
the lender a certain larger amount at a 
intnre date, the difference between 
the amount lent the amount to be 
^d by the borrower is Interest. — 
CxJMMiNoe V, SiLTEBWOOD (Sask.). 

J. — ^VOL. XXXV. 


[1918] 3 W. W. R. 629.— CAN. 

m. Interest or ddtt in wrrear — 
Lender's default — Whether interest pay- 
able ,} — Where delay in the payment of 
the principal debt is caused by some 
improper act or omission of the creditor, 
the accrual of interest will be suspended 
during such period as the debtor is 
so prevented. — Qopesbwat Taba v. 


Jadav Chaxdra Chanda (1915). 
I. L. R. 43 Calc. 632.— IND. 

n. .] — DtTMB’S 

Trustees v, Aytoun (1894), 22 R. 
(Ct. of Sees.) 34 ; 32 Sc. L. R. 28 ; 2 
a L. T. 276.— SCOT. 

o. Stipulation to pay interest — 
Reason for,] — ^A stipulation to pay 
interest does not postpone the demand ; 

N 
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Money and Money-Lending. 


Sect. 1. — In general. Sect* 2; Sub-sect, 1, 

entire sum, & either may be sued for, independently 
of the other. Interest is not a part of the debt 
secured by mtge., but rather sounds in damages, 
although, semblef it may be sued for in debt. — 
Dickenson v. Harrison (1817), 4 Price, 282 ; 146 
B. B. 465. 

Annotations: — Gonid. Trix v. Thorne (1846), 9 Q. 13. 282. 
Be!d. Price v. G. W. Ry. (1847), 16 M. & W. 244. 

72. ,] — Interest accruing before the act 

of bkpcy. cannot be added to the princip^ sum 
due on a bill of exchange, so as to constitute a 
good petitioning creditor’s debt, unless interest 
be specially made payable on the face of the bill. 

Interest is in the nature of damages, & is no 
part of the debt (Bayley, J.). — Cameron v. 
Smith (1819), 2 B. & Aid. 305 ; 106 E. R. 378. 
Annotations: — ^Ezpld. Lainff Stone (1828), 2 Man. & Rj'. 

K. B. 661. Distd. Monteromery v, Bridgre (1831), 2 Dow. 

Cl. 297. Apprvd. Cook V. Fowler (1874), L. R. 7 H. h. 
27. Consd. Webster v, British Empire Mutual Life Assce. 
(1880), 15 Ch. D. 169. Reid. Re Dixon, Ileynes v. Dixon, 

1 1 900 j 2 Ch. 661; Steams v. Villogre Main Reef Gold 
Mining Co. (1904), 48 Sol. Jo. 700. 

78 , .] — Where an action is brought for a 

sum not exceeding £20 but the judgment, by the 
addition of interest, is signed for more, deft, is not 
entitled to his discharge under the 48 Geo. 3, c. 123. 

It is clear that the debt exceeds £20 ; the interest 
forms a part of the debt itself (Coleridge, J.). — 
Adams v. James (1844), 3 L. T. O. S. 79. 

-,] — See, alaOf No. 65, ante. 

74. Interest allowed to supply want of prompt 
payment.] — Where excessive prices are charged 
for work on account of slow & precarious payment, 
no interest ought to be allowed ; for interest is 
only ^owed to supply the want of prompt pay- 
ment. — Marlborough (Duchess) v. Strong 
(1723), 4 Bro. Pari. Cas, 539 ; 2 Eq. Cas. Abr. 
531 ; 2 E. B. 367, H. L. 

Annotation: — Consd. Mackintosh v. G, W..Ry. (1865), 4 
Gifl. 683. 

Payment of interest as acknowledgment of debt.] 

— See Limitation op Actions, Vol. XXXII., 
pp. 370, 394, 473, 474, Nos. 620-752, 1370-1384. 


Sect. 2.— WHEN PAYABLE. 

Sub-sect. 1. — ^At Common Law. 

A. In General. 

75. Liquidated sums generally.] — Interest is 
not allowable by law upon money lent generally, 
without a contract for it expressed or to be implied 
from the usage of trade, or from special circum- 
stances, or from written securities for the payment 
of principal money at a given time. 

It was said, indeed, in Blaney v. Hendrick, No. 
90, post, that interest is due upon all liquidated 
sums from the instant the principal becomes due 
& payable. But those words must be taken in a 
restricted sense, & I must understand by them 
something more than an account stated. If an 
account be stated, & the nature of the transaction 
be such as to afford evidence of an agreement for 
interest, as if it be shown to have been allowed 
before upon a prior settlement of accoimts, then 
it may be warranted (Lord Ellenborough, 
C.J.). — Calton V. Bragg (1812), 15 East, 223 : 
104 E. B. 829. 

Annotations: — ^Distd. Parquhar v. Farley (1817), 1 Moore, 


C. P. 322. Ajpld. Higgins v. Sargent (1823;, 2 B. & C. 348 : 
Curling v. Shuttleworth (1829), 6 Bin^ 121. OoB^. 
Page V. Newman (1829), 9 B. & C. 378. Jfclefd. Amott v. 
Redfern (1826), 3 353 ; Juggomohuu Ghose v. 

Kaisreochund G862), Oloo. Ind. App. 256 ; Mackintosh 
V. G. W. Ry. (1865), 4 Giff. 683 ; Re Edwards, WilUams 
V. Tronoh (1891), 61 L. J. Oh. 22. 

76. Debt vexatiously withheld — By husband 
from executor of wife.] — Interest at 4 per cent, 
ordered to be paid upon a debt, not in its nature 
bearing interest, vexatiously withheld by a husband 
from the exor. of his deceased wife. — ^Meredith 
V. Bowen (1836), 1 Keen, 270 ; 6 L. J. Ch. 350 ; 
48 B. R. 310. 

Annotations : — ^Distd. Phillips v. Homfray, [1892] 1 Ch. 465. 
Reid. Pearce v. Slocombo (1838) 3 Y. & C. Ex. 84. 

77. Money had & received.] — The net sum 
only, without interest, can be recovered in an 
action for money had & received. — ^Walker v. 
Constable (1798), 1 Bos. & P. 306 ; 2 Esp. 659 ; 
126 E. B. 919. 

Annotations : — Apld. Friiiiling v. Schroeder (1835), 2 Bing. 
N. C. 77. Mentd. Coles v. Trecothick (1804), 0 Ves. 234 ; 
Buckmaster v. Harrop (1807), 13 Vos. 466 ; Kenworthy 
V. Schofield (1824), 2 B. & C. 945 ; Glengal v. Barnard 
(1836), 1 Keen, 769. 

78. .] — On an inquiry to ascertain 

damages in an action for money had & received, 
before an official referee, a certain sum was claimed 
& allowed for interest, not eo nomine, but as an 
item of loss: — Held: it was rightly allowed. — 
Gas Light & Coke Co. v. South Metropolitan 
Gas Co. (1890), 7 T. L. B. 105. 

.] — See Contract, Vol. XII., p. 571, Nos. 
4763-4760. 

79. Trust term to pay debts — Simple contract 
debts.] — (1) Under a trust term, by deed, to pay 
debts, & legacies, held, that simple contract debts 
did not carry interest. So likewise as to a will. 
Contra, however, if by any deed in the nature of a 
specialty, from whence an intention can be inferred, 
as if the debts bo annexed by way of schedule. 

(2) Scrivener, etc., receiving money, & giving a 
note to place it out at interest is bound to do so, 
& is not discharged from paying interest for it, 
unless his employer accepts the security & interest. 
Balance of an account stated by such scrivener, 
etc., will carry interest. — Barwell v. Parker 
(1751), 2 Ves. Sen. 363 ; 28 E. B. 233, L. C. 
Annotations: — As to (1) Reid. Pearce v. Slooombe (1838), 
3 Y. & 0. Ex. 84. As to (2) Consd. Blair v. Bromley 
(1847), 2 Ph. 354. Reid. Moore v. Knight (1890), 63 
L. T. 831. Generally, Reid. Re Gorman Mining Co., 
Exp. Chippendale (1854), 4 D© G. M. & G. 19. 

80. .] — A debt by simple contract 

does not carry interest, because provision for its 
discharge is made by a deed of trust ; such a deed 
per se does not import contract or trust for the 
payment of interest, especially where the creditors 
have not signed the deed, & no agreement is made 
to charge the land & discharge the person. — 
Hamilton v. Houghton (1820), 2 Bli. 169 ; 4 
E. B. 290, H. L. 

Annotations: — Consd. Bateman v. Margerlson (1853), 16 
Beav. 477. Mentd. Cololough v. Sterum (1821), 3 Bli. 
181 ; White v. Parnther (1829), 1 Knapp, 179. 

81. Specialty debt.] — Barwell v. Par- 

ker, No. 79, ante. 

82. Rents & profits.] — ^Micklethwait v. Boat- 
man (1660), 1 Bep. Oh. 184 ; 21 E. B. 544. 

Liability of the Crown .] — See Descent, 

Vol. XVIII., pp. 34. 36, Nos. 342-346. 

83. Money advanced.] — The taking of reason- 
able interest for the use of money was permitted 


but is to compel punctual payment, or 
to obtain compensation for the delay. — 
Frankfort t>. Thorfs (1813), 2 Ball & 
B. 372.— IR. 

p. Whether intention of lender 

material.] — Christik v. Matheson 


(1871), 10 Maoph. (Ct. of Sess.) 9; 44 
So. Jut. 7.— SOOT. 

PART III. SECT. 2, SUB-SECT. 1.— A. 

77 1. Monen had <t received .] — 
County of Wellington Municipal 


Council v. Township of Waterloo 
Municipality (1858), 8 C. P. 368. — 
CAN. 

88 i . Money advanced.] — Black- 
burn V. Paul (1839), 2 Dunl. (Ct. of 
Sess.) 220.— SCOT. 
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by the common law. — ^EL abrib v. Bichabbs (1632), 
Cro. Car. 272 ; 79 B. B. 838. 

84. .] — In assumvsit for work & labour & 

money paid, the jury will in their verdict calculate 
interest on the money really advanced, but not 
on the damages for the work & labour. — T be- 
lawney V, Thomas (1789), 1 Hy. Bl. 303 ; 126 
B. B. 178. 

85. •] — ^A., who was resident in France, 

being indebted to B. for money lent, promised by 
a written instrument to pay B. the sum therein 
mentioned within one month after his, A.*s, 
arrival in England. A. arrived in England in 
1814. In 1818 B. applied to the attorney of A. for 
payment, & in 1819 commenced an action, which 
was continued till Easter term, 1828, when the 
cause was tried : — Held : B. was not entitled to 
recover interest on the principal sum, either from 
the time of A.’s arrival in England, or from the 
time when B. endeavoured to obtain payment, 
interest not being due on money secured by a 
written instrument, unless it appears on the face 
of the instrument itself that interest was intended 
to be paid, or unless it be implied from the usage 
of trade, as in the case of mercantile instruments. — 
Page v. Newman (1829), 9 B. & 0. 378 ; 4 Man. & 
By. K.B. 305; 7 L. J. O. S. K. B. 267 ; 109 E. B. 
140. 

Annotations : — Apld. Foster v. Weston (1830), 6 Blngr. 709. 

Consd. Hare v. Rickards (1831), 5 Moo. & P. 35 ; Price v. 

G. W. Ry. (1847), 16 M. & W. 244. Apld. L. C. & D. Ry. 

V. S. E. Ry., [1893] A. C. 429. Refd. Rodger v. Comptolr 

D’Esoorapte de Paris (1871), L. R. 3 P. G. 465 ; Swift 

V. Board of Trade (1924), 93 L. J. K. B. 529. 

,] — SeCt alsOi No. 76, ante^ No. 107, post 

86. Bill of exchange.] — In debt upon a single 
bill pltf. shall recover interest. — L apiebe v. 
St. Albans (Duke) (1702), 2 Ld. Baym. 773 ; 92 
E. B. 16. 

87. .] — In trover for a bill of exchange, the 

jury may, if they think fit, include the amount of 
the interest in the damages, & this although there 
is no mention of interest in the declaration, & no 
special damage laid. — P aine v, Pritchard (1827), 
2 C. & P. 558, N. P. 

.] — See, also, Bills of Exchange, Vol. VI., 


pp. 91, 327-^36, 403, Nos. 658, 2172-2226, 2629, 
2630. 

88. Undertaking to pay — Bill of exchange In- 
cidentally referred to.] — Held : interest was not 
payable on the following instrument, given by 
defts. to pltf ; “ We hereby undertake to pay you, 
agreeably to instructions from W., the sum of 
£1,262 on his account, as soon as we shall have 
received from B. & B., of New South Wales, the 
amount of moneys in their hands belonging to W., 
& now under attachment by you.*’ 

By the instructions from W., the payment was 
to be taken in discharge of a bill of W.’s at nine 
months after date, in the hands of pltf. & which 
defts. were to receive from him on payment of the 
£1,262. — Hare v. Bickards (1831), 7 Bing. 254 ; 5 
Moo. & P. 35 ; 9 L. J. O. S. C. P. 86 ; 131 B. R. 98. 

Bill of sale.]— Bills of Sale, Vol. VII., p. 00, 
Nos. 335, 336. ^ ^ 

80. Account stated — Whether interest recover- 
able.] — Barwell V. Parker, No. 79, ante, 

90, ,] — In an assumpsit upon an 

account stated between merchant & merchant, the 
jury may give interest from the day the account 
was stated.— Blaney v . Hendrick (1771), 3 
Wils. 206 ; 2 Wm. Bl. 761 ; 95 E. B. 1015. 

Annotations :—ExM. Calton v. Bra^gr (1812), 15 Kast^223. 

N.F. Higgins v. Sergeant (1823), 2 L. J. p. h, B. 33. 

Beld. Trelawney v. Thomas (1789), 1 Hy. Bi. 303. 

91 , ,] — No interest on the h^anco 

of a stated account is provable under a commission, 
unless by express contract. — Ex p, Purneaux 
(1790), 2 Cox, Bq. Cas. 219 ; 30 B. B. 101, L. C. 

92, ,] — Calton V, Bragg, No. 75, ante. 

93 , From what date.] — Anon. (1709), 

2 Bq. Cas. Abr. 8 ; 22 B. B. 7. 

94, Money due from person In position of quasi 
trustee.] — In Nov. 1909, pltfs. chartered a steam- 
ship from the owners for seven consecutive 
St. Lawrence seasons commencing with the spring 
1912. The charter contained the usual exceptions 
including “ restraint of princes.” In Oct. 1915, 
defts. took over from the owners all rights & 
obligations under the charterparty, the^ terms of 
which were at the same time varied, but in no way 


q. When alUnved — On sums to he 
awarded at particular time.] — Intorost 
ia usually allowed, without dcuiaud 
uiade, on sums awarded to be paid at 
a particular time. — Townsley v. 
Wi-THES (1857), 16 U. C. R. 139.— 
CAN. 

r. Interest on principal <£• 

interest.] — Whore principal & interest 
are paid for ajiother, interest may be 
recovered on the whole payment. — 
County of Wellington v. Township 
OP WiLMOT, County op Wellington 
V. Township op Wellesley (1858), 17 
U. C. R. 82.— CAN. 

t. Enforcement of debt — Delayed 

by defendant.] — Ridley v. Sexton 
(1871), 18 Gr. 680; ajfd. (1872), 19 
Gr. 146.— CAN. 

a. Necessity for demand in 

writing.] — Where interest was claimed 
on a snm of 996, admitted to be due 
before action commenced, for extra 
work & material furnished by the pltf. 
but not under a written contract, &; 
no demand in writing of Interest was 
proved : — Udd : the claim for Interest 
could not be allowed. — ^Inglis v. 
Wellington Hotel Co. (1878), 29 
G. P. 387.— CAN. 

b. .] — Interest will not 

be allowed upon a commission unless 
after a demand in writing. — M cKenzie 
«. Champion (1887), 4 liton. L. R. 158. 
—CAN. 

c. Money in hands of profho’ 

notary.] — ^Wilkins v. Qbddes (1879), 3 
S. C. R. 203.— CAN. 


d. Borrower in flourishing 

circumstances.]— Where money is lent 
to bo repaid when the borrower is 
able, his ability may be shown by a 
slight amount of evidence, such as ia 
open to public observation, of a flourish- 
ing condition of his affairs. Sc it is not 
necessary to show that the borrower 
is in a position to discharge the 
debt without inconvenience. — Re Ross 
(1881), 29 Gr. 386.— CAN. 

e. — Loose mode of dealing 
between parties.] — It is not usual to 
allow interest on claims where there is 
no fraud or wilful withholding of 
accounts, only a loose mode of deal- 
ing between the parties. — Be Kirk- 
patrick, KlBKPATRIOK V, STEVENSON 
(1883), 10 P. R. 4.— CAN. 

f. Conditions precedent.] — -To 

be entitled to interest before action 
pltf. must show (1) an express contract 
for interest, or (2) that the nature of 
the claim is such that the contract can 
be implied, or (3) that the debt is 
payable by virtue of a written Instru- 
ment, or (4) that there was a demand 
with notice that interest would be 
claimed under 3 & 4 Will. 4, c. 42, 
s. 28. — Nichol V. Gocheu (1898), 12 
Man. L. R. 177.— CAN. 

g. .] — Interest may be 

allowed when authorised by statute or 
when payable by contract, & such 
contract may be inferred from trade 
or mercantile usage, or from a course 
of dealing between the partlw.— 
Duffy c. Durrr (1915), 43 N. B. R. 
665.— CAN. 


h. Debt improperly withheld.] 

— In all cases where in tlie opinion 
of the ct. the payment of a just debt 
has been improperly wlthbeld Sc it 
seems to bo fair & equitable that the 
party in default should make com- 

{ )enBation hy payment of interest, it Is 
ucumbont upon the ct. to allow 
interest from the date of the demand. — 
Last West Lumber Co. r. Haddad 
(1916), 33 W. L. R. 16 ; 9 W. W. U. 
618 ; 26 D. L. R. 529 ; 8 Sask. L. R. 
407.— CAN. 

.] — Interest will not 


K, ■ ■ ' . J — XIAWAOTW vva** 4.AWW 

be allowed merely because a Just debt 
has been withheld, but only where it 


llCba UCOU ^ y, r 

has been improperly withheld. — J ones 
V. Shaw^[19211 1 W. W. K. 293 ; 14 
Sask. L. R. 63.— CAN. 

— In the absence of 
a demand in writing. Interest up to 
the date of suit cannot be awarded on 
sums not payable under a written 
instrument of which the payment has 
boon lllogally delayed. — ^K isaka Ruk- 

KUMMA RAU V. CRIPATI VIYANNA 
Dikshatulu (1863), 1 Mad. 369. — 

IND. 

m. On costs.] — Deft, who 

S ays costs prior to his appeal to the 
upreme Ct. is not entltleci to interest 
on such costs upon their return after 
his appeal has succeeded. — Royal 
Bank v. Whibldon, [19171 2 W. W. R. 
58 ; 23 B. O. R. 436.— CAN. 

n. Absence of written agree- 

ment.] — In the absence of any pro- 
vincial statute dealing with the re- 
covery of interest whore there Is no 
N 2 
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Sect, 2.— When payable: Sub-secl. 1. A., B., C. 

important to the present decision. In Feb. 1916, 
the steamship was requisitioned by the Director 
of Transport on behalf of H.M. Govt. & was 
employed in Govt, service from May to Sept. 1915. 
For this period £10,500 was paid to defts. by the 
Govt, by way of compensation. The amount 
payable by pltfs. to defts. under the charterparty 
would have been about £6,000 & pltfs. claimed 
£4,500, the difference between these two sums, from 
defts. The ship was again requisitioned in 1916, & 
pltfs. made a similar claim for £500 in respect of 
this period. Upon this amount they also claimed 
interest: — Held: (1) pltfs. were entitled to re- 
cover the excess of Govt, payments over charter- 
party hire for the years 1915 & 1916 ; (2) in 

respect of the excess due to pltfs. for 1916, defts. 
were in the position of quasi-trustees for pltfs. & 
were liable to them for interest at 5 per cent, 
thereon as from the end of 1916. — Dominion Goal 
Co. V. Maskinonge S.S. Co., [1922] 2 K. B. 132 ; 
91 L. J. K. B. 673 ; 127 L. T. 307 ; 38 T. L. K. 
591 ; 27 Com. Cas. 337 ; 16 Asp. M. L. C. 8. 

Money obtained by fraud.] — See No. 154, post. 
Money due for agent In fiduciary position.] — 
See Agency, Vol. I., pp. 457, 458, Nos. 1459-1461. 
Interest for goods sold.] — See Sai.e op Goods. 
Interest on Judgments.] — Sec Arbitration, Vol. 

11., pp. 534, 535, Nos. 1707, 1708 ; Conflict of 
Laws, Vol. XI., p. 472, Nos. 1257-1259 ; 
Judgments, Vol. XXX., pp. 164, 165, 172-180, 
Nos. 332-339, 402-488. 

Interest on Insurance claims.] — See Insurance, 
Vol. XXIX., p. 391, Nos. 3123-3126. 

Interest on bank deposits.] — See Bankers, Vol. 

111., pp. 195, 196, Nos. 412-416. 


JB. Under Esepresa Agreement. 

95. General rule.]— Barwell v. Parker, No. 
79, ante. 

96. .] — In an action for money had & 

received, pltf. is not entitled to interest even from 
the time of making a demand of the principal ; 
unless, he give in evidence an express promise to 
pay interest ; or show something from which such 
a promise may be inferred ; or prove that the 
money has been used by deft., & interest has been 
made of it. Scrnble : the only other instance in 
which interest is recoverable, is upon a contract 
for the payment of money on a certain day, as on 
bills of exchange, promissory notes, etc. — D e 


Havilland t). Bowebbank (1807), 1 Camp. 50 ; 
170 E. K. 872, N. P. 

Annotations : — ^I^ld. Gordon v. Swan (1810), 2 Camp. 
429. n. Apld. Bell v. Free (181^, 1 Swan. 90; Hare v. 
Rlckardo (1831), 7 Bing. 254. Distd. Jte Marla Aima & 
Stelnbank Coal Coke Co., McKewan’s Case (1877), 6 
Ch. D. 447. Dbtd. L. C. & D. Ry. v. S. E. Ry., [1893] 
A. C. 429. Refd. De Bemales v. I^iJler (1810), 2 Camp. 
426 ; Higgins v. Sargent (1823), 2 B. & C. 348 ; Fmhling 
Schroder (1835), 2 Scott, 136. 


97. .] — Calton V. Bragg, No. 75, ante. 

98. .] — Pltf. who has laid out & 

expended money at the request of deft, cannot 
recover interest, in the absence of a contract to 
pay interest. — Carr v. Edwards (1822), 3 Stark. 
132, N. P. 

99. .] — Interest is only payable on a sum 

of money, when there is an express promise to pay 
it, or it is due on a mercantile security, or it has 
been paid by the usage of trade. Therefore 
interest cannot be claimed on the amount of a 
policy of insurance on a life, which has not been 
paid for a long time after it ought to have been 
discharged. 

The general practice of late years has been to 
allow interest only upon mercantile securities, 
such as promissory notes, & bills of exchange, 
which carry interest by the custom of merchants, 
or in those instances where interest is secured, by 
the express undertaking of the parties, or where 
such undertaking is implied from the usage of 
trade, or other circumstances. That is the general 
rule. . . . This is not one of those mercantile 
instruments which carry interest by law, & 
inasmuch as there was no promise express or 
implied, on the part of deft, to pay interest, I 
cannot hold that the jury ought to have been told 
they were bound to give interest (Abbott, C.J .). — 
Higgins v. Hargent (1823), 2 B. & 0. 348 ; 3 
Dow. & By. K. B. 613 ; 2 L. J. O. S. K. B. 33 ; 


107 E. B. 414. 

Annolations : — Consd. Pago t>. Newman (1829), 9 (J. 

378. FoUd. Foster v. Weston (1830), 6 Bing. 709. Expld. 
Gaunt v. Taylor (1834), 3 L. J. Ch. 136. Apld. Bill v. 
South Staffordshire Ry. (1874), L. R. 18 Eg. 164. Distd. 
L. O. & D. Ry. V. S. E. Ry., [1892] 1 Ch. 120. Refd. 
Frtkhling v, Schroeder (1835), 2 Bing. N. C. 77 ; Price v. 
G. W. Ry. (1847), 16 L. J. Ex. 87 ; Tlie Northumbria 
(18C9), L. R. 3 A. & E. 6 ; Swift v. Board of Trade (1924), 
93 L. J. K. B. 529. 


100. .J — Page v. Newman, No. 85, ante. 

101. .J — Defts. bound themselves by deed 

to pay £1,500 to be delivered to D. in goods, by 
three payments of £500 each, at three, five, & 
seven months : — Held : the instrument did not 
carry interest. 

If it be the intention of the party to obtain 


valid written agreement providing for 
the payment thereof: — Held: pltf.. 
who had been held entitled to the 
return of a sum of money, advanced 
to deft. CO. under an ultra vires written 
agreement & applied by it in the pay- 
ment of its debts, was not entitled to 
interest on the sum. — McKinnon & 
McKillop V. (Umpbell Riveh Lumber 
Co. (B. C.), I1922J 2 W. W. R. 650; 
66 D. L. R. 266.— CAN. 

o. On amount expended on 

repairs of Great Lakes S.S. 

Co. V. Maple Leaf Milling C^o.. [19261 
1 D. L. R. 675 ; 58 O. L. R. 244.— - 
CAN. 


p. Money deposited for safe 

keepvnq,] — ^Where money had been de- 
posited for safe keeping & was not 
forthcoming when payment was de- 
manded, interest w'as allowed on the 
sum due at the date of the last account, 
&; to be computed to date of judgment. 
— Cooney v. Winter (1817), 1 Nfld. 
L* R. 27 .—NFLD, 

Q. WheUier after record closed.] 

— Edinbubqh & Glasgow Union 
Canal Co. v. Caxuuchael (1842), i 


Bell, Sc. App. 316.— SCOT. 

r. On open accounts .] — Somer- 

vell’s Trusitse V. Edinburgh Life 
Assurance Co., 11911] S. C. 1069. 
—SCOT. 

t. On instalments of purchase 

money .] — Where property is sold for 
a cor tain price, payable in montlily 
instalments, & no stipulation is made 
providing for the payment of interest 
on the purchase money, interest can 
only he claimed by the vendor on each 
instalment from the date it falls due 
till its payment. — Baker v. Hawkins 
(1895), 9 E. D. C. 214.— S. AF. 

a. Implication of averment of for- 
bearance .] — The averment that money 
was forborne at interest implies an 
agix^ement to pay interest for the 
forbearance. — L awless v. Bryce 
(1870), I, R. 6 C. L. 190.— IR. 

PART III. SECT. 2, SUB-SECT. 1.— B. 

96 i. General rule.] — At common 
law, where interest is payable by the 
terms of a contract it runs ordinarily 
up to the date of payment. — ^L al 


Batcha Sahib v. Arcot Naraina- 

BWAMI MUDALIYAR & MeENAMBA 

Ammal (1910), I. L. R. 34 Mad. 320. — 
IND, 

96 ii. .] — Interest depends on 

contract express or implied, or on some 
rule of law allowing it. If there is no 
contract, allowance of interest can be 
made only as a matter of law. — Swala 
Prasad v. Hoti Lal (1924), I. L. R. 
46 All. 625.— IND. 

96 iii. . ] — ^Interest is not recover- 
able upon a debt without some evidence 
of a contract to pay interest. — Reid v. 
Bank of New Zealand, 3 J. H. N. S. 
40.— N.Z. 

96 iv. .) — ^If a debt is due on a 

certain day, interest as reckoned from 
that day must be paid. If no date is 
fixed for payment, interest runs from 
the time action is brought. — Becker v. 
Stusser, [1910] O. P. D. 289.— S. AF. 

96 V. .3— Whether interest is 

payable must, in the absence of express 
agreement, depend on the oircum- 
stanoes of each case. — D ayiso. Jooste, 
[1907] E. D. C. 43.— S. AF. 


Paet III. — ^Interest, 
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interest, it is always in his power to insert in the 
contract an express stipulation to that effect. In 
the present case, there is no stipulation for interest 
on the face of the contract. The instrument on 
which it is sought to recover it is not a commercial 
instrument, nor one on which there has been any 
usage to allow interest (Tindal, C. J.). — Poster v, 
Weston (1830), 6 Bing. 709 ; 4 Moo. & P. 689; 
8 L. J. O. S. C. P. 295 ; 130 E. R. 1454. 

.innotationa : — Apld. Hill v. South Staffordshire Ry. (1874). 
L. R. 18 Eq. 154. Refd. L. C. & D. Ry. v. S. E. Ry. 
11892] 1 Ch. 120 ; Re Dixon, Hoynes v. Dixon, [1900] 2 
Ch. 561. 


102. Interest made payable on default of pay- 
ment of principal.] — Pltf. lent deft. 560 rupees &> 
deft, signed an agreement to pay pltf. 840 rupees 
in twenty monthly instalments, the whole amount 
to become payable at once on failure to pay any 
instalment, & if deft, was then unable to pay the 
whole amount interest was to be payable. In an 
action to recover the whole amount together with 
interest on the ground of failure to pay an instal- 
ment, there was evidence of the loan, but no 
specific evidence of defts. alleged default, & the 
judge gave judgment for pltf. for the principal 
claimed, but dismissed the claim for interest on 
the ground that the onus lay on pltf. to prove a 
liability to pay interest, & that as there was no 
evidence of default tliis onus had not been dis- 
charged : — Held : the fact that pltf. was entitled 
to judgment for the principal showed that deft, 
must have made a default, & therefore pltf. was 
entitled to judgment for the interest as well as 
for the principal. — ^Velchand v. Atherton (1917), 
33 T. L. R. 232, 0. A. 


C, Under Implied Agreement 

103. General rule — Implied from course of 
dealing.] — Nichol v. Thompson (1807), 1 Camp. 
52, n. ; 170 E. R. 873, N. P. 

104. .] — The special circumstance 

distinguishing this petition from former applica- 
tions of the kind, namely that the bkpts. had been 
in the habit of paying interest upon such notes & 
therefore that a contract to pay interest was to be 
inferred from such habit is now abandoned. . . . 
If from such habit the contract could be inferred 
the debt would carry interest (Lord Eldon, C.). — 
Re WiLCOCKS, Ex p. Williams (1813), 1 Rose, 399. 

105. .] — Where one of several part- 

ners, with the pri^ty of the others, draws bills of 
exchange in his own name upon the partnership 
firm, in favour of persons who advance him the 
amount, which he applies to the use of the partner- 
ship, although the partners are not jointly liable 
on the bills, they may be jointly sued by the payees 
for money lent. 

From the course of dealing pltfs. are entitled to 
interest although they did not recover upon the 
written securities (Lord Ellbnborough, C.). — 
Denton v, Rodie (1813), 3 Camp. 493 ; 170 E. R. 
1458, N. P. 

AnnotcUions : — ^Rsfd. Rhodes v. Rhodes (1860), 29 L. J. Ch. 

418. Mentd. Sii^th v. Craven (1831), 9 L. .1. O. 8. Ex. 

174 ; Bawden v. Howell (1841), 3 Man. & G. 638 ; Maclao 

V. Sutherland (1854), 3 E. B. 1. 

106. .] — Count in the declaration for 

interest upon the forbearance of money on request ; 
this is well laid, a promise to pay interest being 
implied. — Doran v. O'Reilly (1817), 5 Dow. 133 ; 
3 E. R. 1278, H. L. 

Annoiaiion : — ^Refd. Butler v, Stovold (1823), 1 Bingr. 368. 


107. .] — Interest is not payable on 

money lent, unless by the usage of trade, or from 
the course of dealing between the parties, a bargain 
to pay interest can be inferred. — S haw v. Picton 
(1825), 4 B. & C. 715 ; 7 Dow & Ry. K. B. 201 ; 
4 L. J. O. S. K. B. 29 ; 107 E. R. 1226, 

Annotations: — Mentd. Shaw r. Dartnall (1826), 6 B. & C. 

56; Hume V. Holland (1832), 1 Cr. & M. 130 ; Pierce u. 

Evans (1835), 2 Cr. M. & R. 294 ; Bate v. Lawrtmeo (1844), 

7 Man. & G. 405 ; Townsend v. Crowdy (1860), 8 C. B. 

N. S. 477 ; Cave v. Mills (1862), 7 H. & N. 913 ; Swan v. 

North British Australasian Co. (1862), 7 H. & N. 603. 

108. .] — In the administration of the 

estate of deceased debtor, claims were made in 
respect of certain tradesmen’s accounts, which 
included charges for interest. In each case 
accounts had been sent in, during the lifetime of 
debtor, charging interest after one year’s credit. 
No objection was made by the debtor to the charges, 
& ho from time to time made payments on account 
of the amounts shown to be due. The heading of 
the accounts sent to debtor by one of the claimants 
contained the words “ 5 per cent, interest charged 
after twelve months’ credit ” ; — Held : interest 
could not be charged, as no agreement to pay 
interest could be implied from the circumstances, & 
no demand with notice of a claim for interest had 
been made within Civil Procedure Act, 1833 (c. 42), 
s. 28 . — Re Edwards, Williams v. Trench (1891), 
61 L. J. Ch. 22 ; 65 L. T. 453. 

Annotations: — Apld. Tautz v. Archdale (1895), 11 T. L. R. 

452. Folld. Re Angrlesoy, Willmot v. Gardner, [1901 J 

2 Oh. 548 (See, [1901] 2 Ch. 551). 

109. .] — During a series of years a 

tradesman, in the yearly accounts which ho 
delivered to his customer, charged him with interest 
on amounts which had been due for three years & 
longer. The customer never objected to the 
charge for interest, & he from time to time made 
payments to the tradesman on account generally. 
At the time of the customer’s death a large amount 
was due from him to the tradesman for goods 
supplied : — Held : an agreement on the part of the 
customer to pay interest ought to be inferred from 
the course of dealing, &: the tradesman was 
entitled to prove in the administration of the 
customer’s estate for interest as it had been 
charged, as well as for principal . — Re Anglesey 
(Marquis), Willmot v. Gardner, [1901] 2 Ch. 
548 ; 70 L. J. Ch. 810 ; 85 L. T. 170 ; 49 W. R. 
708 ; 45 Sol. Jo. 738, C. A. 

Annotation : — Mentd. Pocahontas Fuel Co. (Incorporated) 

V, AmbatieloH (1922), 27 Com. Cas. 148. 

See, further, Bankers, Vol. III., pp. 265-267, 
Nos. 811-824 ; Companies, Vol. X., p. 932, No. 
6394 ; Sale of Goods. 


D, By Custom., 

Mercantile securities.] — See Bills of Exchange, 
Vol. III., pp. 327 et seq, 

110. Interest payable.] — Cook v. Oliver (1658), 
2 Sid. 116 ; 82 E. R. 1287. 

111. .] — Calton V, Bragg, No. 75, ante, 

112. .] — Page v, Newman, No. 85, ante, 

113. .] — Foster V. Weston, No. 101, ante, 

114. .] — The Le^slative Act, No. XXXIl., 

1839, extending to India the provisions of 3 & 4 
Will, 4, c. 42, 8. 28, concerning the allowance of 
interest in certain cases enacts that upon all debts 
of sums certain, payable at a certain time, the ct. 
before which they may be recovered, may, if it 
shall think fit, allow interest to the creditor, at a 


' PART HI. SECT. 2, SUB-SECT. 1.— C. 

103 i. GmeroU rtOe-^ImplUd from course of dealing. arid as Ranchordas v. Mbroantilb Bank of India (1919), 

I. L. R. 44 Bom. 474.>-lND. 
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b. Interest not payable-custom unknown to plaintiff ,] — De Hertel v. Supple (1868), 14 Qr. 421. — CAN. 
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8ecl»2, — Whm payable: Suh-sect. h B,; ef^-aed* 
2. A.] 

rate not exceeding the current rate of interest from 
the time when such debts or sums certain were 
payable, if such debts or sums be payable by virtue 
of some written instrument at a certain time. 
Where a usage was established by which it appeared 
that interest was paid upon such contracts : — Held : 
according to such usage interest ought to have been 
allowed upon the principal sum recovered in an 
action. — ^Juggomohun Ghose v. Manickchund 
(1859), 7 Moo. Ind. App. 203 ; 7 W. B. 716 ; 19 
E. B. 308, P. C. 

Annotation: — Consd. Geake v, Ross (1875), 44 L. J. C. P. 

315. 

115. Custom of Lloyd’s.]— The Esther, 

Sturge V. IIaldemand (1848), as reported in 9 
L. T. 87, N. P. 

116. Custom of bankers.] — The affidavit 

on which the application is founded, for interest 
on the balance of a banking account from the 
entering up till the affirmance of final judgment, 
must state that it was the custom of the bankers 
to charge interest on their advances, Sc at what 
rate. — Gibson v. Carter (1820), 8 Price, 616 ; 
146 E. B. 1280, Ex. Ch. 

.] — See Bankers, Vol. III., p. 265, 

Nos. 813, 814. 

Agent’s right to Interest.] — See Agency, Vol. I., 
p. 559, Nos. 2077-2080. 


Sub-sect. 2. — ^By Statute. 

A, Under Civil Procedure Act, 1833, s. 28. 

See Civil Procedure Act, 1833 (c. 42), s. 28. 

117. Debt or sum certain.] — Interest at 4 per cent, 
will be allowed on the amount of a demand for 
work & labour in an administration suit from the 
time when the demand for interest was made. 

The question now is, whether by virtue of the 
demand of payment, & notice of his claim for 
interest, claimant is entitled to interest from the 
date of the notice ? & that depends upon the 
question whether Civil Procedure Act, 1833 (c. 42), 
s. 28 applies. Now that sect, applies to debts or 
sums certain, Sc the question is, whether this is a 
debt or sum certain ? In considering the case in 
reference to that Sc to the next sect., it appears to 
me that this is a case of a debt or sum certain Sc 
that claimant is entitled to interest at 4 per cent, 
from the date of his demand & notice (Kindersley, 
V.-C.). — Mildmay V, Methuen (1854), 3 Drew. 
91 ; 61 E. R. 837. 

Annotations : — Dbtd. Hill v. South Staffordshire Tly. (1874), 

L. H. 18 Eq. 154. Reid. Mackintosh v. G. W. Ry. (1865), 

4 Gifl. 683 ; Goako v. Ross (1875), 44 L. J. C. P. 316 ; 

Ward V. Eyre (1880), 15 Ch. D. 130. 

118. .] — The arts, of a limited co. provided 

that, after certain sums had been paid, 10 per cent, 
of the residue of the net profits should be paid as 
remuneration to the directors, & that the ultimate 
residue of net profits, should be applied in paying 
such dividend on the ordinary shares, or in such 
manner as, subject to the regulations, a general 
meeting might determine. At a general meeting 
held in Apr. 1883, it was resolved that a sum 
treated as the balance of net profits should be 


dealt with in accordance with the last-mentioned 
provisions of the articles. It was objected that 
some of the items which were then treated as 
valuable had no substantial value, Sc that the 
directors could not, acting reasonably, take the 
view that they were valuable. The directors 
acted on the report of their auditor. Sc after 
consultation with him. The co. was wound up 
voluntarily in 1883, Sc all the creditors were paid 
in full. Sc certain directors claimed to be paid their 
shares of the 10 per cent, of the residue of the net 
profits, a claim which was opposed by the liquida- 
tor, on the ground that the assets were over- 
estimated at the time the resolution was passed, 
Sc that the proposed distribution of the residue 
was in effect a payment of dividends out of capital : 
— Held: the directors were entitled to the 10 
per cent, claimed, but without interest. 

I doubt very much whether there was any sum 
certain due to the directors until it was ascertained 
by the order just made (Wright, J .). — Ee Peru- 
vian Guano Co., Ex p, Kemp, [1894] 3 Ch. 690 ; 
63 L. J. Ch. 818 ; 71 L. T. 611 ; 43 W. R. 170 ; 10 
T. L. R. 685 ; 38 Sol. Jo. 664 ; 1 Mans. 423 ; 
8 R. 544. 

119. .] — A sum awarded by an umpire, 

under Lands Clauses Acts as compensation for 
injurious affection in a case where no land has been 
purchased Sc the costs, not yet taxed, given by the 
statute in such a case, although not sums “ payable 
on a fixed day under an instrument in writing,” 
are debts.” Therefore a jury or judge sitting 
alone may give interest on such sums from the date 
of a formal demand claiming payment Sc notifying 
that interest will be charged. — Fletcher v. Birken- 
HEAR CORPN., [1906] 1 K. B. 606 ; 75 L. J. K. B. 
183 ; 94 L. T. 18 ; 70 J. P. 170 ; 22 T. L. R. 206 ; 
4 L. G. R. 483 ; affd., [1907] 1 K. B. 205, C. A. 

Annotations : — Mentd. Salt Union r. Brunner, Mond, 

[1906] 2 K. B. 822 ; Price’s Patent Candle Co. v. L. C. C., 

[1908] 2 Ch. 526 ; Martins v, Fowler, [1926] A. C. 746. 

120. Set-off pleaded against sum claimed.] 

— ^A claim may be for a “ sum certain ” within 
Civil Procedure Act, 1833 (c. 42), s. 28, upon which 
interest may be claimed, notwithstanding that a 
set-off is pleaded which may cause a reduction 
in the amount which may finally be found due 
to pltf. — ^Alexandra Docks & By. Co. r. Tapf 
Vale By. Co. (1911), 28 T. L. R. 163, C. A. 

121. Payable at certain time — By virtue 

of written instrument.] — Pltfs. were assignees of a 
mtge. granted by W. W. Sc J. K. W. for £2,000 ; 
Sc had procured an advance for them from a 
client, on the same security, of £326 ; & were 
creditors of W. W. Sc J. K. W. for a further sum 
of £164. They had commenced actions for the 
first two sums. Sc obtained a verdict in an action 
for the last. Under these circumstances, deft., an 
attorney, but not employed as such in the business, 
induced pltfs. to stay proceedings for two months 
in the last action, Sc to allow judgment to be 
suffered by default in the other two, on which no 
execution was to issue for two months from Aug. 1 , 
1841. The consideration for this stay of proceed- 
ings was set out in a correspondence, from which 
it appeared, that deft, undertook that the money 
should be paid, whenever the necessary securities 
should be completed ; stating at the same time 
the name of another party through whom the 


PART III. sect. 2, SUB-SECT. 2.— A. 

117 i. Debt or sum certain,] — Re 
Briohouse Estate, Re Aspinall, 
] D. L. R. 150; [1924] 1 

R. 65 ; 33 B. C. R. 191. — CAN. 

117 ii. .] — Rajah Bommarauze 



Bahadur & Kumara Vencataper- 
MAUL Rauze Bahadur v, Rargasamt 
Mudalt (1855), 6 Moo. Ind. App. 232. 
—IND. 

117 Jii. ,] — ^There is no demand 

within 3 & 4 Will. 4, o. 42, If there Is no 
existing debt payable when the demand 


is made. — Union Bank op Australia 
& Morgan e. Waterston (1894), 12 
N. Z. L. R. 672.— N.Z. 

117 iv. .] — ^Axtohisonv. Kaitan- 

gata Railway 8c Goal CJo., Ltd. 
(No. 3) (1901), 21 N. Z. L. R. 161.— 
N.Z. 



Part III. — Interest. 


183 


money was to be produced, & to whom the mtges. 
were to be transferred. Ultimately, the third 
party in question refused to execute : — Held : on 
the effect of the whole circumstances & corre- 
spondence, deft, had rendered himself personally 
liable in respect of all these sums ; also, interest 
on these sums, from Oct. 1, 1841, could not properly 
be allowed by a jury on the trial of the issue, under 
Civil Procedure Act, 1833 (c. 42), s. 28, as the 
sums were not payable by virtue of any written 
instrument at a certain time, nor had any demand 
of payment in writing, within the Act, been made ; 
but, as to the former two sums, such jury would 
have been recommended to add the interest on 
them to the damages, independently of the statute. 
— IlABPER V. Williams (1843), 4 Q. B. 219 ; 
12 L. J. Q. B. 227 ; 114 E. B. 880. 

Annotations : — Consd. Duncombe v. Brighton Club (1875), 

L. K. 10 Q, B. 371. Mentd. Jenkins v, Hutchinson (1849), 

18 L. J. Q. B. 274 ; Lewis v. Nicholson (1852), 18 Q. B. 

503. 

122. .] — The contract between 

a railway co. & a contractor provided that pay- 
ments should be made monthly, as the works 
proceeded, on the certificates of the co.’s engineer. 
There was no stipulation in the contract in reference 
to the payment of interest to the contractor on 
any sums due, but not paid to him. The contractor 
made a demand in writing for a sum as the balance 
due to him, & claimed interest thereon. His 
accounts were disputed, but on a bill filed by him 
against the co., the result showed that he was 
entitled to a balance less than one half of the sum 
which he had claimed to be due from the co. : — 
Held : the contractor was not entitled to interest 
either under the contract, there being no express 
stipulation on the part of the co. to pay any, or 
under Civil Procedure, 1833 (c. 42), s. 28, the 
demand in writing for payment not being of a sum 
certain payable at a certain time, — H ill v. South 
Staffordshire By. Co. (1874), L. B. 18 Eq. 154 ; 
43 L. J. Ch. 556. 

Annotations : — Consd. Geako Hose (1875), 44 L. J. 0. P. 

315. Apia. Ward v. Eyro (1880), 15 Cli. D. 130. Reid. 

L. C. & D. Ry. V. S. E. Ry., [1892] 1 Ch. 120. 

123. .] — Where the instrument 

under which a sum is payable makes the day of 
payment depend on a future contingent event, 
such time is not a time certain within Civil 
Procedure Act, 1833 (c. 42), s. 28, & such sum does 
not carry interest unless there has been a demand 
for payment with notice that interest would be 
claimed, & interest cannot be given as damages 
for detention of the debt. 

An award made upon a joint traffic agreement 
between two railway cos. determined that accounts 
should be rendered by each co. to the other in 
May ; that a payment of not less than 75 per cent, 
should be made on account of the balance appearing 
to be due on the face of the accounts so exchanged, 
& that this payment should be made as soon after 
June 1 as possible & not later than June 15. A 
large balance became due from one of the cos. to 
the other, to recover which an action was brought 
& interest claimed : — Held : no interest could be 
recovered under Civil Procedure Act, 1833 (c. 42), 
s. 28 ; since there was no “ debt or sum certain 
payable by virtue of a written instrument at a 
certain time,*’ within that statute ; nor had any 
demand of payment claiming interest been made 
in writing ; & interest could not be given by way 
of damages for detention of the debt, the law 
upon that subject, unsatisfactory as it is, having 
been too long settled to be now departed from. — 
London, Chat ham & DOVER By. Co. v. South 


Eastern By. Co., [1893] A. C. 429 ; 63 L. J. Ch. 
93 ; 69 L. T. 637 ; 58 J. P. 36 ; 1 B. 275, H. L. 
Anmtaiiona : — ^Refd. Pago v. Cloete (1892), 36 Sol. Jo. 647 ; 
Phillips «. Homfray, [1892] 1 Ch. 465 ; Re Homer, Fooks 
V. Horner, [1896] 2 Ch. 188 ; Fletcher r. L. & Y. Ry., 
[1902] 1 Ch. 901 ; Johnson v. R., [1904] A. C. 817 ; 
Thakur Oanesh Bakhsh v. Thakiir Harihar Bakhsh (1904). 
20 T. L. R. 401 ; Toronto Ry. v. Toronto Corpn., [1906] 
A. C. 117 ; D1 Ferdlnando v. Simon, Smits, [1920] 3 K. B. 
409. Mentd. Steams v. Village Main Reel Gold Mining 
Co. (1904), 48 Sol. Jo. 700 ; Swift v. Board of Trade, 
[1925] A. C. 520. 

124. Application for loan.] — 

A letter of application for a loan until a day named 
therein, whicli does not show an obligation to pay 
on the face of it, is not “ an instrument by virtue 
of which the debt is payable at a certain time,” 
within Civil Procedure Act, 1833 (c. 42), s. 28. — 
Taylor v. Holt (1864), 3 H. & C. 452 : 34 L. J. 
Ex. 1 ; 11 L. T. 347 ; 13 W. B. 78 ; 159 E. B. 
607. 

Annotation : — Mentd. Dene v. SaT^T^r (1872), 26 L. T. 646. 

126. Date ascertainable — “After 

entire discharge “ not sufficient.] — Merchant 
Shipping Co. v. Armitage (1873), L. B, 9 Q. B, 
99 ; 43 L. J. Q. B. 24 ; 29 L. T. 809 ; 2 Asp. 
M. L. C. 185, Ex. Ch. 

Annotations: — ^Apprvd. L. C. & D. Ry. v. S. E. Ry., [1893] 
A. C. 429. Reid. Re Horner, Fooks v. Horner, [1896] 2 
Ch. 188 ; Tlikunr Ganesh Bakhsh v. Thakur Harihar 
Bakhsh (1904), 20 T. L. R. 401. Mentd. WllilaniH 
D. Canton Insce. Office, [1901] A. (!. 462 ; London 
Transport Co. v. Trochmann, [1904] 1 K. B. 635 : Har- 
rowing S.S. Co. V. Thomas, [1913] 2 K. B. 171 ; MuUer, 
Maclean v. Leslie & Anderson, [1921] W. N. 235. 

126. .] — In order to entitle a 

creditor under Civil Procedure Act, 1833 (c. 42), 
s. 28, to interest on a debt from the time when the 
debt was payable, “ if such debt be payable by 
vh'tue of some written instrument at a ceri^ain 
time,” it is not necessary that the day for the 
payment should be mentioned in the instrument ; 
it is sufficient if a time or event be fixed, the date 
of which can bo ascertained afterwards. There- 
fore, where pltf. supplied furniture to defts, on 
the written terms, ” one third in cash, & bills at 
six & twelve months for the balance ” : — Held : 
the case was within the sect., & pltf. was entitled 
to interest on the one third from the time the goods 
were delivered. — Duncombe v. Brighton Club Co. 
(1875), L. B. 10 Q. B. 371 ; 44 L. J. Q. B. 216 ; 
32L. T. 863 ; 40 J. P. 38 ; 23 W. B. 795. 

Annotations : — Consd. L C. & D. Ry. v. 8. E. Ry., [1893] 

A. C. 429. Reid. Thakur Ganeah Bakhsh v. Thakur 
Harihar Bakhsh (1904), 20 T. L. R. 401. 

127. .] — Testator covenanted 

that his exors. or administrators should pay a 
sum of £2,000 within six calendar months after 
his decease. Default was made in payment of the 
sum at the time named ; — Held : the sum carried 
interest from the time named to the date of pay- 
ment ; the sum being “ payable at a certain time ” 
witliin Civil Procedure Act, 1833 (c. 42). — Re 
Horner, Fooks v, Horner, [1896] 2 Ch. 188 ; 65 
li. J. Ch. 094 ; 74 L. T. 686 ; 44 W. B. 556 ; 40 
Sol. Jo. 498. 

128. Sum ascertainable dn certain 

data.] — M ackintosh v. Great Western By. Co. 
(1865), 4 Giff. 683 ; 6 New Bep. 336 ; 13 L. T. 
84 ; 11 Jur. N. S. 681 ; 66 E. B. 881. 

Annotations : — Consd. Hill v. South Staffordsliire Ry. (1874), 

L. R. 18 Eq. 154. Retd. L. C. & D. Ry. v. S. K. Ry., 
[1893] A. C. 429. 

129. Demand In writing— Necessity for.] — 
Harper v. Williams, No. 121, ante. 

180. London, Chatham & Dover 

By. Co. v. South Eastern By. Co., No. 123, ante. 

131 . Sufficiency of — Demand after notice 

of action.] — ^Pltf. having, after notice of action. 


1201. Demand in wrUino — NeeessUyfor ,] — Sinclair v. PitESTON (1900), 13 Man. L. R. 228. — CAN, 
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Money and Money-Lending. 


Bed. 2 . — When payable: Sub-eed, 2, A,, B. & C.; 
mjib-aect. 3, A.] 

served the co. with a written demand of interest 
under Civil Procedure Act, 1833 (c. 42), s. 28 : — 
Held : the arbitrator, under a submission of “all 
xnatters in difference, “ might award pltf. interest, 
notwithstanding the notice of action did not 
contain a demand of interest ; &, further, assuming 
a notice of action to have been necessary, the want 
or insufficiency of such notice could not be taken 
advantage of, since Limitations of Actions & 
Costs Act, 1842 (c. 97), s. 3, unless pleaded specially. 
— Edwards v. Great Western Ry. Co. (1851), 
n C. B. 688 ; 21 L. J. C. P. 72 ; 138 E. R. 603. 

AnnoiaUfma: — Mentd. Crouch v. O. N. Ky. (1854), 1) Exch. 
556 ; Crouch v. G. N. Ily. (1856), 11 Exch. 742 ; Haxen- 
tlAle V. G. W. Ky. (1863), 14 C. K. N. S. 1 ; G. W. Ky. v. 
Hutton (1869), L. It. 4 H. Ij. 226 ; LylcH v. Houthend-on- 
Hoa Corpo. (1905). 92 L. T. 686. 

132. Demand for Interest from date 

prior to letter.] — A letter, sent after the return of 
part of the deposit, demanding the residue, 
stating that pltf. would expect to be paid interest 
on the part withheld, from a day before the date 
of the letter, is a sufficient demand of interest 
under Civil Procedure Act, 1833 (c. 42), s. 28, to 
entitle him to recover it from the date of the 
demand. — M owatt v. LoNDEBBOiiouaii (Lord) 
(1864), 4 E. dt B. 1 ; 119 E. IL 1; nom. 
Londesborough (Loud) v. Mowatt, 2 C. L. R. 
1181 ; 23 L. T. O. H. 236 ; 18 Jur. 1094 ; 2 W. R. 
608, Ex. Ch. 

AnmdaiitmB : — Gonsd. Ocake r, Kohh (1875), 44 K. ,T. C. P. 
315. Retd. Tautz V. Arohdalc (1895), 11 T. L. It. 452. 
Mentd. JohnBon v. GohIcU (1856), 18 C. K. 728 ; K. v, 
Haddlcrg* Co. (1861), 3 K. K. 72. 

188, Demand of amount due.] — It 

is not necessary in order to enable a jury, under 
Civil Procedure Act, 1833 (c. 42), s. 28, to allow 
interest upon a debt not payable at a tinui certain, 
that the demand in writing should be of a specific 
sum, it is sufficient to satisfy that onacdiuent. that 
t he demand be of what is du(% with notice that 
clebt or is required to pay interest thereon. 

Pltf. having for some yearn supplied coal to an 
unregistered mining co., wrote a letter to deft 
wlio was a shareholder, containing the following 
])aHsages : “I feel it iny duty to write to you about 
my claim on this co. They owe me for balance 
of coal account A interest over £1,100. . . . Now I 
must ask you the plain question why is not my 
account i)aid ? . . . I must now give you notice 
that if luy account with this mine be not settled 
on or Ix'fore Nov. 1 next, I shall instruct my solr. 
to fakt* the necessary proceedings to recover th* 
money this company owes me ” : — Held : < 
sufficient demand within Civil Procedure Act. 
1833 (c. 42), 8. 28, to justify a jury giving interest 
from the dat.(^ of such letter. — Geake v, Ross 
(1876), 44 L. ,1. C. P. 316 ; 32 L. T. 666 ; 23 W. R. 
658. 

AnruMion : — Refd. Tautz v. Arclidalo (1895), 11 T. L. U. 
452. 

134. Amount rendered charging 

Interest.] — In May, 1872, a country soLr, com- 
menced a suit against his lx)ndon agent, claiming 
an account & taxation of the bills of costs between 
them. Deft, filed liis answer in Oct. 1872, _ 
thertiby alleged a large balance due to him & 
claimed interest thereon. He had also, in 1869, 
furnislied pltf. with an account wliich contained 
itoms for interest. In 1875 a copy of the account 
was inclosed in a letter which referred to the 
account, but niade no formal demand of payment 
& wdiich was signed by a firm of solrs. as his agents 
— Held : neither the ansv^er nor the letU»r in- 
closing the account was a sufficient demand i 


writing or notice within Civil Procedure Act, 1833 
c. 42), s. 28. — ^Ward v. Eyre (1880), 15 Ch. D. 
30 ; 49 L. J. Ch. 657 ; 43 L. T. 625 ; 28 W. R. 
.12, C. A. 

Annotai-Ums : — ^Refd. Ward v. Lawson (1890), 43 Ch. D. 363 ; 
Koid V. Burrows, [1892] 2 C7h. 413 ; Shoba Gold Mining 
Co. V. Trubshawe, Ryley v. Master (1892), 61 L. J- Q. B. 
219 : Tautz v. Archdalc (1895), 11 T. L. K. 452. Montd. 
He Wilde, [1910] 1 Ch. 100. 

135. Notice on tradesman’s account 

)f Intention to charge interest after one year’s 
sredit.] — Re Edwards, Williams v. Trench, No. 
08, ante. 

136. .] — Tautz & Son v. 

A.RCHDALE (1895), 11 T. L. R. 452. 

137. Claim on writ.] — A claim in the 

writ for interest upon the amount claimed from 
he date of the writ till payment or judgment is 
not a good demand for the purposes of Civil 
Procedure Act, 1833 (c. 42), s. 28.— Rhymney Ry. 

Jo. V. Rhymney Iron Co. (1890), 25 Q. B. D. 146 ; 
>9 L. J. Q. B. 414 ; 63 L. T. 407 ; 38 W. R. 764 ; 


T. L. R. 342, C. A. 

Annointiona Consd. Kyley v. Master, Sheba Gold Mining 
Co. u. Trubshawe, [1892] 1 Q. B. 674. Mentd. Stearns v. 
Village Main Reef Gold Mining Co. (1904), 48 Sol. Jo. 700. 


138. Inclusion In statement of claim.] 

— Genvrain V. Beck (1925), 41 T. L. R. 629. 

SeCf alfto, Bonds, Vol. VII., p. 217, No. 690 ; 
IJoMPANTER, Vols. IX. X., pp. 332, 333, 927, 
Nos. 2099-2106, 0352. 


R. Under (Jiv’d Procedure Act, 1833, a. 29. 

See Civil Procedure Act, 1833 (c. 42), s. 29. 

139. Interest on moneys recoverable on policies 
of insurance.] — Policies of assurance were effected 
by a d('btor, He forwarded by him to his creditor, 
pltf., as security for a debt largely exceeding the 
amount assuied . N o 1 egal assignment was effected . 
The jK)lici(‘S W(?re kept up, the assured died in 
1874. In 1875 pltf.’s solr. gave notice to the office 
of his claim, \\diich notice the office acknowledged, 

t for whicli, i(; made the statutory charge of 5«., 
but denied pltf.’s claim on the ground of there 
having been no legal assignment. Pltf. brought 
this action fi>r the policy moneys & interest. The 
CO. resisted, on the ground above mentioned, A 
insisted that pltf. could not give a valid discharge, 
& that the personal represtmtative of the deceased 
was a nc'cessary paily. The deceased died in- 
solvent, & there was no personal representative : 
— Held : pltf. was entitled to interest at 4 per cent, 
on the sum iissured under above Act. — Crossley 

V. City op Glasgow Life Assurance Co. (1876), 
4 Ch. D. 421 ; 46 J.. J. Ch. 65 ; 36 L. T. 285 ; 25 

W. R. 264. 

AnTUitaiiinia : — Folld. Hr UoRier’8 Trusts (1877), 37 L. T. 

426. Consd. Wi'bsU^r r. British Empire Mutual Life 

Assoo. (1880), 15 Ch. D. 169. Mentd. Curtius r. 

Caledonian P^lre & Life Insce. (1881), 51 L. J. Ch. 80. 

140. — ; — .] In 1847 A. deposited a policy on 
his own life with B. as security for an advance of 
money, & died in 1874, insolvent, A no administra- 
tion was taken out to his estate. In 1875 B. 
pi*oved A.’s death to the satisfaction of the assur- 
ance CO., & demanded pa>Tnent of the policy 
moneys, which were insufficient to pay his debt, but 
the co. refused to pay him without the consent of 
the legal representative of A. In 1878 B. died, 
A on action brought by his exors. against the co. 
claiming a declaration that they were entitled to 
the policy moneys, & pajmient with interest from 
the time when the demand of payment was made, 
the judge held that the co. was justified in refusing 
to pay over the policy moneys without the consent 
of A.’s legal personal representative ; dispensed 
with the legal personal representative of A. under 
16 Sc 16 Viet. c. 86, s. 44, Sc, ordered payment of 
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the policy moneys, with interest at 4 per cent., 
from the date when demand of payment was made. 

On appeal on the question of interest : — Held : 
as the default or delay in payment of the policy 
moneys had been caused, not by the co., but by 
B.*s neglect to clothe himself with a legal title to 
the money, interest did not commence to run till 
the order for payment of the principal was made. — 
Webster v. British Empire Mutual Life 
Assurance Co. (1880), 15 Ch. D. 169 ; 49 L. J. Ch. 
769 ; 43 L. T. 229 ; 28 W. B. 818, C. A. 

Annotaiions Reid. L. C. & D. Ry. v. S. E. Ry., ri892] 1 

Ch. 120 ; Re Drax, Savile v. Drax, [1903] 1 Ch. 781. 

Mentd. Curtlus v. Caledonian Fire & Life Insce. (1881), 

19 Ch. D. 534. 

.] — The Admlty. requisitioned a 

steamer upon the terms of a charterparty, clause 19 
of which provided that the risks of war wliich are 
taken by the Admlty. are those risks whicli would 
be excluded from an ordinary English policy of 
marine insurance by the following, or similar, but 
not more extensive clause warranted free of 
capture, seizure & detention & the consequences 
thereof, or of any attempt thereat, piracy excepted, 
& also from all consequences of hostilities or warlike 
operations, whether before or after declaration of 
war. Such risks are taken by the Admlty. on the 
ascertained value of the steamer, if she be totally 
lost, at the time of such loss, or, if she be injured, on 
the ascertained value of such injury. The steamer 
was lost by war risks, & the owners claimed to be 
paid by the Admlty. interest on the ascertained 
value of the steamer from the date of the loss on 
the footing that clause 19 was either a policy of 
insurance or was a contract of indemnity : — Held : 
the shipowners were not entitled to interest under 
above sect, because clause 19 of the Admlty. 
charterparty was not a policy of marine insurance 
within 6 Edw. 7, c. 41, s. 23, as the sum insured 
was not stated tJierein ; nor was it a contract of 
indemnity, as the liability of the Admlty, was in 
terms limited to the ascertain(?d value of the 
steamer at the time of the loss. — Admiralty 
COMRS. V, Ropner & C^3., Ltd. (1917), H(5 L. J. 
K. B. 1030 ; 117 L. T. 58 ; 33 T. h. Ji. 3(52 ; 14 
Asp. M. E. C. 89, i). i \ 

See, also, Insurance, Vol. XXIX., p. 391, 
Nos. 3123-312(5. Compare No. 173, post. 

142. Damages for trover or trespass.] — By 
the decree made in this suit in 1 870, it was declared 
that defts. S. & R., & the estate of deceased deft. 
W., were answerable for all minerals gotten or 
removed from under pltfs.’ farm ; & an inquiry 
was directed what quantities of minerals had been 
so gotten or removed, & it was ordered that the 
value at the pit’s mouth of all minerals so gotten 
or removed, with just allowances for carriage, but 
none for getting, should be certific^d. The decree 
was silent as to interest, no claim for intctrejst being 
made at the hearing. 

After the decree defts. S. & R. di(‘d, & the suit 
was continued, so far as the inquiry was conccenied, 
against their representatives. 

Tlie official referee having, in Dec. 1889, rc^ported 
the value at the pit’s mouth of the minerals taken 
to be £9,028 6«., pltfs., upon the further considera- 


tion of the suit in 1891, claimed to be entitled to 
damages in the nature of interest on that amount 
on the ground that the action was in the nature 
of an action of trover or trespass de bonis asportatia 
within above sect. : — Held : the action must be 
treated as an equitable action to recover the 
benefits that defts. or their respective estates 
had received from the wrongful taking of the 
minerals belonging to pltfs., & not as an action 
of trover or trespass ; & although according to 
the settled practice in the case of such an equitable 
action, pltfs. might, at the hearing, have been 
allowed interest on the value of the minerals 
wrongfully taken, yet, pltfs. not having claimed 
interest at the hearing & the decree being silent as 
to interest, it was too late to claim it for the first 
time twenty years after the date of the decree. 

In an equitable action to recover from the estate 
of a deceased person the profits he has rt'ceived 
from a wrongful act, such as taking coal belonging 
to pltf., the ct. will at the trial, make the estate 
liable, not only for the amount of profits actually 
received, but also for interest thereon at 4 per cent, 
from the death of the wrongdoer. — Phillips v, 
Hompray, [1892] 1 Oh. 465 ; 01 L. .1. Oh. 210 ; 00 
L. T. 657 ; 30 Sol. Jo. 199, 0. A. 

Annotatinn : — ^Refd. Ornniiini Itisco. Corpn. r. Uuitoil 
liondou & Scottish Insoo. (1020), 30 T. L. 11. 380. 


C. Under Other Statutes. 

In bankruptcy.] — See Bankruptcy, Vols. IV. & 
V., pp. 93, 119, 125, 204, 271, 274, .305-307, 338, 
378, 379, 428, 608, Nos. 840-842, 1082, 1138-1141, 
1884, 2547-2550, 2570, 28.52-2875, 3171, 3488- 
3499, 3802, 3866, 5403. 

Bills of exchange.] — See Bills of Exchange, 
Vol. II., pp. 327-335, Nos. 2172-2220. 

Under Companies Acts.] — See Companies, Vols. 
IX. X., pp. 245, 324, 333, 460, 510, 738, 781, 811- 
814, 932-9.33, 102(5, Nos. 1534, 2049, 2101, 2984, 
3339, 4614, 4889, 5187-519(5, (5385-6397, 7118. 

Compulsory purchase of land— Interest on pur- 
chase-money.] — See Compulsory Purchase of 
Land, Vol. XL, pp. 163, 231-233, 274, 293, 
Nos. 412, 1203-1215, 2014, 2219. 

On estate & other death duties.] — See Estate 
& Other Death Duties, Vol. XXI., pp. (5, 82, 115, 
128, Nos. 863, 864. 

See, also. Land Drainage Act, 1845 (c. 56), 
ss. 8, 9, 10 ; Improvement of Ijand Act, 1864 
(c. 114), s. 49; Public Health Act, 1875 (c. 55), 
8. 257 ; Public Works Loans Acts, 1879 (c. 77), 
s. 2; l892(c.61),H.2; 1896 (c. 42), s. 2 ; 1897 (c.5l), 
H. 1 ; 1917 (c. 32), .s.' 4 ; 1918 (c. 27), s. 1. 


Sub-sect. 3. — In Equity. 

A. In (Jeyteral, 

143. Accounts stated.] — Stated accounts shall 
caiTy interest, especially in the case? of mtges., 
more strongly when setth^d by a masi/cr of the ct. 
pursuant to dny order.-- Stroud v. Moor (1717), 
2 Eq. Cas. Abr. .529 ; 22 E. R. 447. 


PART HI. SECT. 2, SUB-SECT. 2.^. 

e. Under Common Law Procedure 
Act, 1899 — Necessity to mention date of 
payment in interest .] — Interest on a 
debt under a written instrument is not 
recoverable unless the date of payment 
is also fixed by the instrument. — 
Hough r. Whitty (1903), 3 H. R. 
N. S. W. 677 ; 20 N. S. W. W. N. 218. 
— AUS. 

d. Under Virl. e. 12.]— MoCul* 


ixiuoii V. Nkwlovb (1890), 27 O. R. 
627.— CAN. 

e. Under 60 VUrt. c. 24 — Debt or 
sum certain.] — ^Mayks v. (;onnglly 
( 1902), 35 N. B. li. 701.— CAN, 

f. Under Ontario Judicature Act. 
1897. J — Toronto Ry. Co. v. City ok 
Torovto CUiRPN., 1190GJ A. C. 117, 
P. C.— CAN. 

r. Demand in writina — Necessity 
/or.)— H art r. Ohkkr (No. 1) (191.5), 


33 W. L. R. 39.— CAN 

h. .] — IjitoroHt is not 

claimable when* there is no ujcreement 
to pay iutorost 8c no demand in writincr 
HO OH Ut brln« the cawi within the pro- 
viHioriH of Interest Act.— Suiiramania 
Aiyar V. Hubramania Aiyah (1908), 
1. L. K 31 Mad. 250.— IND. 

k. Jnterest (m jtidge's salary — 
When allowed.] — Prowsk e. New- 
foundland Government (1000), 8 
Nrtd. J.. n. 386.™ NFLD. 
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E., F., G., H., J. K . ; aub^aeda. 4, 5, 6, 7, 8 9. ] 

144. .] — Boddam V. Ryley (1787), 4 Bro. 

ParL Cas. 501 ; 2 E. B. 382, H. L. 

ArmatatifmH : — ^FoUd. Forfirusson v. Fyffe (1841), 8 Cl. & Fin. 
121. Refd. Barliold v. Loughborough (1 872). 8 Ch. App. 1. 

146. Money laid out for use of another — Not- 
withstanding current account between parties.]y- 

Equity will allow interest upon a gross sum laid 
out by one merchant for another, though there was 
an account current between them. — Omicitund v. 
Barker. (1746), as reported in Ridg. iernp. H. 285 ; 
22 E. R. 831, L. C. 

Annotations : — ^Refd. Re Gorman Mining Co., Ex p. Chippen- 
dale (1854), 4 Le G. M. & G. 19 ; Khodoe v. Khodea (1860), 
•lohii. Otf^, Mentd. Eaat India (Jo. v. CarnpbelJ (1749), 

I Vo 0 . Son. 240; AichOHon v. Evoriit (1770), 1 Cowp. 
982 ; R. i>. Gilham (1796), 1 Enp. 285 ; Spain (King) v, 
Hiillott (1 83.'}). 7 Bll. N. S. 369 ; Boolen v. Mcslladcw (1861 ), 
30 C. B. 898 ; I'arkoa v. I’arkea (1862), 2 Jlob. Eccl. 518 ; 
Salomona v . MllJer (1853), 8 Exch. 778 ; Madou v. Catanach 

‘ . -G.r. Bradlaugh(1885), 14 (L 

067 ; Bowman v. Secular Hoc., [1917 J A. C. 400. 

146. Express contract to pay — At a day certain 
or on demand — Interest due from day fixed or from 
time of demand.] — A written undert^akingto pay at 
a day cortvain, or on demand, as a promissory note, 
carries intcjrest from the day or the demand ; as 
at law it is given by way of damages. — ^U pton v, 
Pehrerr (Lord) (1801 ), 6 Ves. 801 ; 31 E. R. 8(56. 
Annotations : — FoUd. LowndcH v. CollcnH (1810), 3 7 \vh. 27. 

Reid. WebHter v. BriUHh Empire Mutual Life Ahkco. 
(1880), 15 Ch. 1). 109. Mentd. Ralpli v. (Garrick (1879), 

II Ciu I). 873; Re WlllattH, WlllattB v. Artley. (19051 
1 Ch. 378. 

147. .] — (1) Under a written con- 

tract for a sum of money payable on demand or a 
day certain interest is in equity as at law payable 
from the time of demand made or from the iix(?d 
period of j^ayment. 

(2) Interest at 6 per cent, under a (jontraetto 
give i)romisBory notes. — Lowndes v. Oollkns 
(1810), 17 Ves. 27; 34 K. R. 11. 

Annotations: — As to (1) Consd. WubBtor u. BrlilKli Empire 
Mutual Life Ahhco. (1880), 15 Ch. D. 109. As to (2) Refd. 
Gaunt V. Taylor G834), 3 L. J. (3i. 135 ; Hart v. Oradock 
(1837), 1 Jur. 735. 

148. .] — Where A. retired from 

a certain ijartnership, but left 1^(50,000 capital in 
the business ostensibly as part of the partnership 
capital of B. such sum to be repaid at the end of 
three years, being tlie agreed term of th(‘ new eo- 
partnei’sliip, & wh(*re B. retained & employed in 
the business the said sum beyond the expiration 
of the said i)eriod ; — Held : interc*st at 5 per cent. 
per annum was payable on the £60,000 from the 
tixpiraiion of the three years, also on the profits 
from th(? time of the realisation of the difl’t>rent 
portions of tlio same. 

The courts of equity are not limited by Civil 
I*roceduro Act , 1833 (c. 42), s. 28, as to the allow'- 
ance of int erest. 

Even if the statute were being resorted t^), I 
think the statute would fiirnisli a suHlcient 
authority for directing the payment of interest. 
But I do not roly upon the statute. The statut e has 
been rc*cognised by the ct. on many occasions, but 
never in the shape of a limiting or binding authority 
upon the ct., but as a reason if any one wanted it, 
in addition why the ct. should direct the payment 
of interest. The sums which were payat)le from 
time to time are capable of easy ascertainment. 
The days on which they ought to have been paid 
can also be easily ascertained. The sum was 
become certain a day was become certain. 
Then upon that which I take to be a principle 
higher than any which is recognised by the 
statute alone, upon the well established law of this 
ct., the money Doing payable at the times which 


will be ascertained, which may now be said to have 
been easily ascertained, 1 think from each of th^e 
times, whenever the money was received, the 
persons entitled to receive the money at that time 
are entitled to interest upon the same money from 
that day (Bacon, V.-C.).— Spartali v. Con- 
RTANTiNiDi (1872), 20 W. R. 823 ; on appeal, 21 
W. K. 116, L. JJ. 

149. ,] — Courteney (Lord) v, Godschall 

(1804), 9 Ves. 473 ; 32 E. R. 685, L. C. 

150. Contract to give promissory note — Con- 
tract to pay interest inferred.] — Lowndes v. 
COLIJENS, No. 147, ante. 

151 . .] — Deft, wrote to his receiver 

& professional agent as follows : If you will remit 
the £400 I can give you a note for it when you come 
to London. The money was advanced but no 
note was signed : — Held : a special contract must 
be inferred, &> interest was payable by deft. 

- (Lord) (1840), 2 Beav. 359 ; 48 

152. Money expended by person entitled to be 
indemnified— Out of funds In court.]— A party was 
directed to pay certain costs, &; make other pay- 
ments, but was declared to be entitled to be 
indemnified out of funds in ct. : — Held : he was 
entitled to interest a.t 4 per cent, on all sums paid 
for costs or otherwise. — ^Wainman v. Bowker 
(1845), 8 Beav. 363 ; 50 E. R. 142. 

153. Defendants obstructing recovery of interest 
at law.] — A railway co,, having agreed to let its 
line to another, which had taken possession under 
the agreement, filed a specific performance bill 
against the other, which thereupon gave notice 
that it would pay the rent into ct. Pltfs. then gave 
the defts. noti(;e, that, unless the rent were paid to 
pltfs., interest would be claimed on it under 
Civil Procedure Act, 1833 (c. 42), s. 28. Defts. 
obtained ex p. an order that they might be at 
liberty to pay the rent into ct., & paid it in accord- 
ingly : — Held : they thereby obstructed the 
recovery of interest at law, & the ct. had juris- 
diction to order payment of interest. — IIU3J^ & 
Seuby Ry. (k). V. North Eastern Ry. Co. (1854), 
5 Do (L M. & G. 872 ; 24 L. J. Ch. 109 ; 24 L. T. 
O. S. 164 ; 3 W. R. 129 ; 43 E. R. 1109, L. JJ. 

Anm>1ation -Refd. Re Eant of Englaud Banking Co. 

(1808), L. H. 0 ICq. 308. 

154. Money obtained by fraud — Necessity for 
proof of fraud.] — Money obtained by fraud can be 
recovered with interest, wliether the proceedings 
be taken in a ct. of equity or in a ct. of law. But 
the fraud must be proved in the jiroceedings by 

I which the money is recovered, otherwise no interest 
I -will be allowed ; & it is not sufficient that the 
fraud has been proved in other proceedings in a 
criminnl ct. — Johnson v. R.., [1904] A. C. 817 ; 
73 L. J. P. C. 113 ; 91 L. T. 234; 53 W. R. 207; 
20 T. L. R. 697, P. C. 

Annotations .‘—Mentd. A.-G. v. Till (1909), 5 Tax Caa. 440 ; 

Valthlnatha Hllai r. King -Emperor (1913), 29 T. L. K. 

709 ; The Zamora, [1916J 2 A. C. 77 ; Re Letters Patent 

No. 139207, Rc Curbonit Akt., [1924] 2 Ch. 53. 

156. Effect of Civil Procedure Act, 1833 (c. 42), 
s. 28.] — Spartali r. Constantinidi, No. 148, 
ante. 

B. Between Mortgagor and Mortgagee. 

See Limitation op Actions, Vol. XXXII., pp. 
421 ei aeq. ; &, generally. Mortgage, Part XVII., 
post. 

C. Between Obligor and Obligee of Bond. 

See Bonds, Vol. VII., pp. 215^218; Nos. 573- 
605. 
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Part III. — Intb®est. 


D, Between Executors and Beneficiaries, 
Liability of Crown — Interest on debts — On grant 
of administration to Crown.] — See Executors. 
Vol. XXIIL, p. 166, Nos. 1654-1656. 

Interest payable by representative — On legacies.] 
—See Executors, Vol. XXIII., pp. 405 et seq, 

To infants.] — See Executors, Vol. 

XXIII., pp. 448, 449, 452, 453, 455, Nos. 5184, 
5200, 5249, 5256, 5287, 5289. 

On admission of assets.] — See 

Executors, Vol. XXIV., pp. 708, 709, Nos. 7331- 
7340. 


On accounts being taken.] — See 

Executors, Vol. XXIV., pp. 696 et seq. 

On debt — Administration of Insolvent estate 

by court.] — See Executors, Vol. XXIV., pp. 819, 
820, Nos. 8515-8521. 

Liability of representative — For failure to keep 
down or pay interest.] — See Executors, Vol. 
XXIV., p. 663, Nos. 6898-6902. 

Payment of interest under terms of will.] — 

See Settlements ; Trusts & Trustees ; Wills. 


E. Between Principal and Agent. 

Prlncipars right to interest.] — See Agency, Vol. 

1., pp. 456 et seq. 

Agent’s right to Interest.] — See Agency, Vol. I., 
p. 559, Nos. 2077-2080. 

Agent’s liability for Interest — Stakeholder — 
Auctioneer.] — See Auctions & Auctioneers, Vol. 

111., p. 25, Nos. 178-184. 


F. Beitveen Principal and Surety. 

Liability of surety.]* — See Guarantee, Vol. 
XXVI., pp. 85-87, 95, 131, Nos. 599-611, 660, 952. 

Right of surety .1 — See Guarantee, Vol. XX VI., 
pp. 136, 137, Nos." 990-997. 

Right of co-surety — Contribution.] — Sec Guaran- 
tee, Vol. XXVI., p. 146, Nos. 1082-1085. 

Liability to payment by way of Indemnity.] — 
See Guarantee, Vol. XXVI., pp. 234, 235, Nos. 
1828-1831. 

G. Between Trustee and cestui qve trust. 

See Trusts & Trustees. 

//. Between Vendor and Purchaser. 

See Sale op Land. 

J. On Arrears of Renicharges and Annuities. 

See Rentcharges & Annuities. 

K. On Dissolution of Partnership. 

See Partnership. 


Sub-sect. 4. — By Ofpickh of Court os Money 
OBTAINED IN LeGAL PROCEEDINGS. 

156. Receiver — Interest on balance retained — 
After failure to pass accounts.] — A receiver neglect- 
ing to pass his accounts & pay the balance was, 
under Consolidated Ords., Ord. 24, disallowed his 
poundage, & charged at the rate of 5 per cent, per 
annum interest on the balances that were in his 
hands. — Bristowe v. Needham (1863), 8 L. T. 
652 ; 9 Jut. N. S. 1168 ; 11 W. R. 926. 

.] — See, further. Receivers. 

157. Sheriff — Proceeds of goods wrongfully 
claimed & retained.] — Where a sheriff had retained 


for several years a sum of money in his hands, the 
balance of the produce of effects of a Crown debtor 
seized by him & sold under an extent after the 
Crown debt had been satislled, claiming bin^«e lf a 
lien thereon for poundage, etc., the ct. ordered 
that he should pay interest on the amount of such 
balance to the parties from whom he had with- 
held it, from the time when the ct. had determined, 
on a former occasion, that the claim of the sheriff 
was unfounded, notwithstanding which determina- 
tion he had continued to keep the question before 
the ct. ; & that although the sheriff sliould not 
have made interest or any use or advantage of the 
money in the meantime, the ct. proceeding wholly 
on the ground of the injury done to the party 
entitled to it. — H. v. Villbrs (1823), 11 Price, 
575; 147E. R. 569. 

Solicitor.] — See Solicitors. 


Sub-rect. 5. — ^Awards op Interest in 
Arbitration I’roceedings. 

Validity of award.] — See Arbitration, V^ol. II., 
pp. 472, 473, Nos. 1171-1177. 


Sub-sect. 6. — On Debts Due to the Crown. 

Simple contract debt.] — See Crown Practice, 
Vol. XVI., p. 227, No. 185. 


Sub-sect. 7. — On Debts Payable Abroad. 
See CONPLICT op Laws, Vol. XI., p. 407, Nos. 
760-762. 


Sub-sect. s. — On .Judgments. 

Sec .Tudoments, Vol. XXX., pp. 172-180, Nos. 
402-488. 


Sub-sect. 9, — On Costs. 

158. Costs paid pending appeal — On under- 
taking to refund.] — Edge Hons v. Gallon (W.) 
& Son, [1809] W. N. 137, C. A. 

jintudfUion : — Distd. Ashworth v. Encrlitih Card Clothlnir Co. 

(No. 2), I1»04J 1 Ch. 704. 

159. Appeal to House of Lords — Interest 

allowed by other side on appeal to Court of Appeal.] 

— Pltf. whose action was dismissed with costs 
paid deft.’s costs with interest to date. The Ct. 
of Appeal having reversed the decision of the ct. 
of first instance, defts. repaid the sum they had 
received with int(>rest to date. Upon further 
appeal the House of Lords restored the original 
order, whereupon the pltf. repaid to defts. the sum 
he had received from them, but without any 
further interest ; — Held : defts. were entitled to 
interest on that sum from the time when they had 
paid it to the pltf. down to the time of repayment 
to themselves. — ^Ashworth v. English Card 
Clothing Co., Dtd. (No. 2), [1904] 1 Ch. 704 ; 73 
L. J. Ch. 282 ; 90 L. T. 263 ; 21 R. P. C. 365. 

160. .] — A decision in favour of pltf. 

was reversed by the Ct. of Appeal Sd restored by 


PART III. SECT. 2, SUB-SECT. 4. 
1671. Sheriff — Proceeds of (foods 
wrongfuay claimed retained.y^he 
ct. has power to award to a successful 


applt. interest upon an amount found 
on appeal to hare been improperly 
leriea in execution of a oeerM. — 
Attavattar V. ShAstram Attar 


(1886), 1. L. R. » Mad. 606.— IND. 

187 Ji. .1 — PhulChandv. 

Bhaiocar Sarup (1808), 1. L. K. 20 
All. 430.— IND. 
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Svb-ae^, 1, 2 3, A., B. C, ] 

the House of Lords. No order was made as to 
pltf.’s costs of the appeal to the Ct. of Appeal prior 
to the jud^ient in the House of Lords : — Held : 
pltf. was entitled to interest at the rate of 4 per 
cent, per annum on his costs of the appeal to the 
Ot. of Appeal as from the date of the judgment of 
that ct.-^TicKNEY V, Keeble (No. 2) (1915), 
84 L. J. Ch. 927 ; 112 L. T. 1107 ; 31 T. L. R. 221. 

See^ further. Judgments, Vol. XXX., p. 177, 
Nos. 448-455. 


Sect. 3.— PERIOD DURING WHICH INTEREST 
RUNS. 

See ADMIRA.LTY, Vol. I., p. 218, No. 1430 ; 
Bills of Exchange, Vol. VJ., pj). 331-333, Nos. 
2191-2217 ; Bills of Sale, Vol. VII., p. 13.5, 
No. 704 ; Contract, V^ol. XII., p. 588, No. 4905 ; 
Judgments, Vol. XXX., pp. 104, 105, 175-177, 
Nos. 332-330, 433-455 ; ( Ivil Procedure Act, 
1833 (c. 42), H. 28. 


Sect. 4.— RECOVERY OF INTEREST. 

Sub-sect, 1. — Under (Jontbact. 

161. Recovery apart from principal.] — Debt 
will lie for interest of money. — llERRrEs v, 
Jamieson (1794), 5 Term Rep. 553 ; 101 E. R. 310. 
Annctat-Um^ : — ^Refd. DIckotiHon r. HarrlHon (1H17), 4 Trlco, 

282. Mentd. J’ewcll V. Fullerton (1801). 2 H<»h. ^ I». 420 ; 

Hill V, Whlt-o (18I1U), (( Biiiff. N. C. 23 ; JJavioM r. TIkuiihoii 

(184.0), 14 M. & W. 101. 

162. .] — Dickenson v, ITaruison, No. 71, 

ante, 

163. ,] — Interest cannot be re(!ovt*!(‘d on 

money had & received, or money paid, without a 
special agreement ; but if monc^y was at first had 
dc received, & there is a subsecpic^nt agi'ciunent to 
pay interest, i)ltf. may recover such money 
interest on a count fur money had iK:. received, A, 
on a count for interest, & need not dtudare spc^ciall v. 
— llTCKS V, Mareco (1833), 5 i\ A; P. 498, N. I*. " 

164 . Implied agreement to pay interest.] — 

The common indehitatus count, for interest is good ; 


& where a writ of error assigned for cause, that no 
promise could be implied by law from the for- 
bearance of money at deft.’s request ; — Held : 
the error assigned was frivolous, & the ct., on 
motion, allowed execution to go notwithstanding 
the writ of error. — Nordenstrom v, Pitt (1845), 
13 M. 4 fe W. 723 ; 14 L. J. Ex. 150 ; 4 L. T. O. S. 
357 ; 153 E. R. 303. 

Annotation : — Befd. M'lntyre v. Miller (1845), 14 L. J, Ex. 

180. 

165. Recovery as debt.] — To a declaration in an 
action of debt on a promissory note, alleging a 
promise to pay £40, on demand, with lawful 
interest & on counts for money lent, & on an 
account stated, deft, pleaded, as to the said debts 
that deft, paid & pltf. received £150 in full satis- 
faction of the said debts & of all damages sustained 
by reason of their detention : — Held : the interest 
was not merely damages but part of the debt & 
recoverable as such upon this issue. — Hudson v, 
Fawcett (1844), 7 Man. & G. 348 ; 2 Dow. ifc L. 
81 ; 8 Scott, N. R. 32 ; 13 L. J. C. P. 141 ; 3 
L. T. O. S. 57 ; 135 E. R. 145. 


Sub -sect. 2. — As Damages. 

Interest i)ayable by way of damages generally, 
see Part II., Sect. 2, sub-sect. 1, ante, 

166. Recovery in action to recover principal.] — 
SwKATLAND V, Squire (1099), 2 Salk. 023 ; 91 
E. It. 527. 

167. .] — On an award directing payment 

of mon(‘y at a certain tim(}, interest, from that time 
f ill })ayment, may be recovered by action, but not 
by motion for an attachment. — C hurcher v, 
Strin(}KR (1831), 2 B. & All. 777 ; 1 Dowl. 332 ; 
9 L. J. O. S. K. B. 318 ; 109 E. R. 1334. 

168. .] — C^ooK V, Fowler, No. 07, ante, 

169. Recovery after payment of principal — 
Bond.] — A bond conditioned for the payment of 
a specified sum to A. after the death of B. & C, 
A/ ih(» survivor of them, will bear interest after the 
death of B. A) C, although the engagement was 
perfectly voluntary, & although the principal was 
payable on a contingency. One issue in such case 
having been taken on tlie plea of payment, accord- 
ing to the condition of the bond, deft, is not 
entitled to a verdict on that issue, on proof of 


PART III. SECT. 4, SUB-SECT. 1. 

161 i. Recovery apart frmn principal.] 
— An uoiion of dobt not nialntalnable 
for Interest only on d<5bontiinw, the 
principal not being due. — Lyall v. 
London Cortn. (1850), 8 C. 1». 306. — 
GAN. 

161 li. .] — When by the tonna of 

a contract money Ih to boar int^iroHt., 
interest is as much payable by virtue 
of the contract as the xirlnolpal, Sc the 
ct. has no power in such a caee to 
withhold IntoroHt. — B aboo Bunwarkk 
Lallsahou V, Maharajah Moiikhiick 
Singh ^1863), Marsh. 644 ; 2 Hav, 


161111. .) — Whore a dooroo Is 

silent as to future Interest, Interest 
cannot be recovered by proceeding in 
execution of the decree, but. it may be 
recovered as damages by a separate 
suit. — S kth Gokui. Dabs Gopal Dassv. 
Murli & ZALm (1878), I. L. R. 3 Calc. 
602 ; 2 C. L. R. 166 ; L. R. 6 liid. 
App. 78.— IND. 


161 iv. .J — Pltf. sued to recover 

a sum of money due to hor on an oral 
contract together with interest. No 
agreement or usage giving a right to 
interest was alleged, Sc no written 
demand Sc notice had been given under 
Interest Act : — Held : pltf. was not 
entitled to interest. — K amalammal v. 


Pkkuu ^Iekua Licvvai ItowriiKN 
(1807), I. L. R. 20 Mad. 481.— IND. 

161 V. .] — ^An agroeiiicnt for a 

loan, provided (.hat the borr{»wer should 
l»ay to (lie lender Interest on tht> sum 
agrwid to bo advanced, from a day 
Hpoedfied until (ho cninplotlon of the 
loan, or until It should be broken oil* Sc 
such Interest paid ; the loan having 
been broken oft Sc the interest left un- 
paid ; — Held : the borrower was only 
liable for interest down to the day of 
the breaking off of the loan. — Caiknks 
V. Lamijrkt (1873), I. H. 7 C. L. 664. — 
IR . 

166 I. Rccmycry as debt.] — Held : it 
was no objection to a replication that it 
showed for the first time that interest 
only was claimed, for that being 
merely an ac^oessary to tlio principal, 
need not bo claimed as damages. — 
Montreal City & Diaiiiicrr Savings 
Bank v. County op PERra (1881), 32 
C. P. 18.— CAN. 

1. By Crown ,] — Tlio Cro\ni can 

recover intorest where a private 
individual would he entitJed to it, as 
in an action fur money paid under a 
%vritton contract, on account of a 
third person, in which it may bo 
recovered from the date of service of 
process. — A.-(». r. Black (1828), 8. R. C. 
324. -CAN. 


PART 111. SECT. 4, SUB-SECT. 2. 

m. Recovery after payment of prin- 
cipal.] — Upon a bond for the pay- 
ment of money on a certain day with 
interest at a fixed rate down to tliat 
day, a further contract for the con- 
tinuance of the same rate of interest 
cannot bo implied. Sc thereafter interest 
is not recoverable as interest but as 
damages. — R. v. Grand Trunk Ry. 
Co. (1890), 2 Exch. C. R. 132.— CAN. 

n. Interest on foreign judgment .] — 
Held : tliough interest on a foreign 
judgment could not be recovered as 
incident thereto, a jury might allow 
interest as damages. — B ank op Mon- 
iHRAL V. Cornish (1879), Temp. 
Wood. 272.— CAN. 

o. Action for non-delivery.] — In- 
terest on the amount recovered in an 
action for non-delivery of goods may 
be allowed at tlie legal rate as damag^ 
for delay. — Haaiilton v. Hudson’s 
Bay Co. (1884), 1 B. C. R., pt. 2, 176. — 
CAN. 

p. Pfiition of HgTit.] — R. v. Mac- 
Lean (1885). Cass. Dig. 2 od. 399. — 

CAN. 

q. Account stated.] — Interest is 
not ohargeablo upon an account stated 
unless a fixed time for payment was 
agreed upon or a demand for payment 
made, or upon an account endorsed 
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payment of the principal without interest. Qu. .* 
whether in such case after payment of the principal, 
an action can be maintained for the interest only. — 
Helmer V. Frankun (1816), 1 Stark. 291. 


Sub-sect. 3. — Defences to Action. 

A. Merger of Principal Debt in Judgment 

See, generally. Judgments, Vol. XXX., pp. 162- 
165, Nos. 323-339. 

170. Interest accrued before Judgment.] — Pltf. 
discounted for deft, a bill for £250, drawn by the 
latter, upon one A., deft., & A. at the same time 
signing the following memorandum addressed to 
pltf. : “ Sir, — In consideration of your discounting 
the undermentioned bill, we do hereby jointly k 
severally undertake, if the same is not wholly 
paid at maturity, to pay, as interest thereon £20 
for each month any portion of which shall have 
elapsed after maturity of the said bill, A until the 
same is wholly paid & satisfied. ” At the foot of 
this memorandum was written, “ £250, Jenings 
on A., at three months.** The bill not having 
been paid at maturity, pltf. sued deft, thereon, 
(fiaiming by the particulars indorsed on the writ 
interest at the rate of £20 per montli, as per agree- 
ment, but declaring only on the bill, & obtained a 
verdict & judgment thereon. Pltf. afterwards 
brought another action against deft, upon the 
agreement for the stipulated interest of £20 per 
month : — Held : the former judgment was no 
answer to pltf.’s claim for interest accruing before 
the recovery of such judgment, but pltf. was not 
entitled to recover in the second action interest 
accruing since. — Florence v, Jenings (1857), 
2 C. B. N. S. 454 ; 26 L. J. C. P. 274 ; 30 L. T. O. 8. 
53 ; 3 Jur. N. 8. 772 ; 140 E. R. 494. 

Annotaiions : — Consd. lie Snoyd, Kx p. Fewintcw (lS.s:i). ‘25 

oil. D. 338. Refd. Tie Kinw: A'. Jk*oHlcy. P> Kinjr A’ 

Booak*y» 11895J 1 Q. H. 183; Fubcr r. LaUiom, Oye, Third 

l’arty(1897). 77L. T. IGcS. 

171. Interest accrued subsequent to Judgment.] 

— Plorpjnce r. Jenings, No. 170, ante, 

172. Judgment for principal — In action for 
principal & interest — Subsequent action for arrears 
of interest — No power in court to grant.] — Uu 
Belloix V. Waterpabk (Lord), No. 05, ante, 

173. Subsequent application to vary 

Judgment by adding interest.] — Pltf., as extrix., 
claimed the amount of a policy of insurance for 
which her husband’s life had been insured in the 
defts.’ office, & also interest thereon. Two years 
after his death she obtained a verdict & judgment 
for the principal sum only, & subsequently applied 
to the judge before whom the case was tried to vary 
the judgment entered for her by adding the amount 
of the interest. This he refused on the ground that 
he had no power to do it : — Held : the decision was 
right, as the question, being one which depended 
upon whether or not the claim had been improperly 
resisted, was one solely for the jury. — Lotinga t». 
Commercial Union Assurance Co. (1885), 2 
T. L. B. 3, D. C. 


showing that the parties have allowed 
interest upon balances outstanding, 
though a jury might & probably would 
allow such interest as damages. — 
George v. Green (1907), 8 O. W. R. 
247, 787 ; 13 O. L. R. 189 ; 10 O. W. R. 
292 ; 14 O. L. R. 578 ; affd., 42 

S. C. R, 219.— CAN. 

r. Recovery when principal unpaid.] 
— Where a sum of money becomes 
due & payable at a specified time, the 
ct. may award interest in the shape of 
damages for such period thereafter as 
the money remams unpaid. — ^T ara 


B, Tender of Amount Due, 

174. Whether good defence.] — The maker of a 
promissory note pays money into the hands of an 
agent to retire it ; the agent tenders the money 
to the holder of the note, on condition of having it 
delivered up ; the note being mislaid, this con- 
dition is not complied with ; & the agent after- 
wards becomes bkpt. with the money in his hands ; 
— Held : the maker was still responsible on the 
note ; but the interest was not recoverable after 
the time of the tender. — Dent v, Dunn (1812), 3 
Camp. 296 ; 170 E. B. 1388. 

C. Principal Unpaid for Reason outside Debtor's 
Control, 

175. Lost policy — Whether insurance oo. liable 
to pay interest.] — Interest is not payable on a sum 
recovered, on a lost policy, from a life insurance 
CO. — Bushnan V, Morgan (1833), 5 Sim. 635 ; 
58 E. B. 478. 

176. Delay not owing to debtors wilful default.] 

— After some disputes between a corpn. & trustees 
of charity estates, a compromise was agreed on & 
confirmed by Act of Parliament, under wliich the 
corpn. were to sell certain estates, & out of the 
proceeds pay to tbt^ trustees a gross sum of money 
by a fixed day. The money was not paid by th(< 
time appointed ; but there being no case of wilful 
default made against the corpn. : — Held : they 
were not liable to pay interest on the gross sum. — 
A.-G. V, Ludlow Corpn. (1849), 1 H. & Tw. 216 ; 
47 E. B. 1390. 

177. Principal not wrongfully withheld.] — 

Where a pecuniary claim has been left by creditor 
for years unascertained & unexaminod, debtor 
having always been ready & willing to meet the 
demand, it was lield by the Bouse of Lords 
reversing the decision below, that the right to 
interest on the principal sum did not commence 
until after the debt had been established, & the 
precise amount settled. A sheriff’s jury awarding 
comptmsation to a landlord against a railway co. 
in 1864, found that so far back as 1852 he was 
entitled to £5,272 ; saying, however, nothing as 
to interest. Tlie ct. below added to the principal 
sum twelve years’ interest. Their order reversed. 

Interest can be demanded only in virtue of a 
contract , expressed or implied, or by virtue of the 
principal sum of money having been wrongfully 
withlicld (Lord Westbury). — Caledonian By. 
Co. V, Carmichael (1870), L. B. 2 Sc. k Div. 56. 
Anm>iaiifnifi : — Diltd. Fletcher v. L. & Y. Ry., |190‘2] 1 Cli. 

901. Apld. Borthwlck v. ElderHlie >S.H. Co. (No. 2), [1905 J 

2 K. B. 51G. Oonid. Re Rlchurd & G. W. Hv., [1905] 1 

K. B. G8. Reid. Webster v. British Empire Mutual Life 

Ahbco. (1880), 15 Ch. 1). 169; Re Northumberland &, 

Tynemouth Corpn., [1909] 2 K. B. 374 ; Hwllte. Board of 

Trade (19‘24), 93 L. J. K. B. 529. 

178. Non-payment occasioned by creditor’s own 
conduct.] — A fund was establislied at Bombay by 
the covenanted civil servants of the East India 
CO. serving in that Prcjsidency, for panting 
pcjnsions k annuities to members, their widows k 
cliildrcn. By the original articles, certain persona 
were appointed managera, k they were declared to 


CuAND Biswas v. Nafar Au Biswas 
(1877), 1 C. L. R. 236.— IND. 

PART III. SECT. 4, CUB-SECT. 3.— B. 

1741. Whether goad defence. ] — A. (rave 
an absolute deed of land to 8. subject 
to an a«rreement to re-convey on pay- 
ment of amount of indobtedness with 
interest as agreed upon witlilo one 
year : — Held : tender of the amount of 
Indebtedness with interest stopped the 
accruing of further interest. — A ngevin 
V, SMITH (1893), 26 N. 8. R. 44.->-OAN. 


PART 111. SECT. 4 , SUB-SEOT. 3.— C. 

t. General rule — Where no toilful 
default.] — The existenoo of a state of 
war between the respective countries 
of the debtor k the creditor suspends 
the accrual of interest when it would 
ordinarily bo recoverable as damages 
k not as a substantive part of the dent, 
the reason being that a party sbouia 
not be called upon to pay damitf es for 
retaining money which it was his duty 
to withhold. — P adgett v. Jamshetji 
Hormusji Ghoteiia (1917), I. L. R. 
41 Bom. 390.— IND. 
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E , ; sub-sect. 4. Sect, 6 ; Svb-seds. 1 2. ] 

be the trustees of the fund, & the property was 
vested in them. Pa 3 rments were to be made 
annually to certain persons who were entitled to 
annuities chargeable on the fund : — Held : where 
such persons had, by their own conduct, .occasioned 
the non-payment of the annual sums, they were 
not entitled to interest on those sums for the time 
during which they had so occasioned the non- 
payment. — Edwards v. Warden (1876), 1 App. 
Cas. 281 ; 45 L. J. Ch. 713 ; 35 L. T. 174, H. L. 

AnnotaJlitma : — ^Mentd. Hugrhos v. Coles (1884), 27 Ch. D. 

231 ; Re Turner, Klafienborfiror v. Groom bridge, [1917] 1 

Ch. 422. 

179. Delay on part of creditor.] — Interest 
refused upon a stale demand. — Merry v. Kyvek 
(1757), 1 Eden, 1 ; 28 E. 11. 584. 

AnnoUdurm : — ^Reld. Eloy v. Head (1897), 7(i L. T. .39. 

Mentd. He Brown, lugull v. Brown, [1904] 1 Ch. 120. 

180. .] — Phillips v, IIomfray, No. 142, 

ante. 

Igl, ,] — Purchaser cannot be comi)clled 

to pay interest for delay under a condition that 
“ the purchaser in default ” shall pay interest on 
the remainder of his purchase-money, where the 
delay has been occasioned by the default of the 
vendor. — Jones v. Gardiner, [1902] 1 Oh. 191 ; 
71 L. J. Ch. 03 ; 86 L. T. 74 ; 50 W. Jl. 265. 

182. Negligence of creditor.] — The general & 
common rule is, that bills & notes carry intei‘est ; 
& it would be highly inconvenient to leave it to 
the caprice of a jury to give or withhold it at their 
pleasure ; it would be introducing confusion 
where there ought to be cert^ainty. There may be 
cases of very extraordinary circumstarujes, such as 
where it is the holder’s own fault that he had not 
been paid, in which the jury should be directed not 
to give interest whicli, in this case, is in the nature 
of damages, & not the debt itself (Baylkv, J.). — 
Laing V. Stone (1828), 2 Man. & lly. K. B. 561 ; 
Mood. M. 229, n. 

Anrudaiion .•’—'Reid. Klor«n(30 v. JoiiiiigH (1867), 2 C. B. 

N. 8. 454. 

183. Neglect to sue sureties on bond.] — 

Where deft, conveyed an estate to pltf. with a 
covenant for quiet enjoyment, & also gave an 
indemnity bond with sureties against all costs, 
claims, demands, damagt^s &; expenses what- 
soever, pltf. having been obliged t-o pay divers 
sums for arrears of an annuity charged on the 
estate, sued deft, on the bond to recover tliem back 
with interest ; the jury found tliat pltf. had been 
negligent in not suing t he surc^ties on tlie bond at 
the time the payments were made ; — Held : this 
finding proventod pltf. from recoviiring the interest, 
— ^Andrrton V. AiuiowsMiTii (1839), 2 Per. & 
Dav. 408 ; previous proceedings (1837), 1 Jur. 793. 
Anmdaiion : — Reid. I’ctre V. Duncombo (1851), 2 Ij, M. & 1’. 

107. 

184. Creditor recovering lower rate than 

rate due— Subsequent action for balance.]— Deft, 
borrowed money of pltf. k he gave his promissory 
note for the amount witli interest at 60 per cent, 
togetlier with an equitable charge on copyholds as 
a collateral security for the note. Pltf. sued at 
law on the note & by mistake he claimed & 


recovered interest at 6 instead of 60 per cent., 
which was paid: — Held: pltf. could not after- 
wards sue in this ct. upon the mtge. to recover the 
deficiency, & his bill for that purpose was dis- 
missed with costs. — Darlow v. Cooper (1865), 34 
Beav. 281 ; 55 E. B. 643. 

135 . Neglect to clothe himself with title 

to sue.] — Webster v. British Empire Mutual 
Life Assurance Co., No. 140, ante. 

D. Smallness of Sum Due. 

186. General rule.] — Mtgee. in receipt of rents 

profits, under a covenant that he should receive 

them till his debt should be satisfied, having 
received more than his debt, & retained the over- 
plus in his hands for a considerable time, ordered 
to pay it in, with interest on the amount, & on the 
annual balances in his hands, from the time of his 
receiving notice from a subsequent mtgee. that he 
should hold him chargeable with interest, unless 
the money received were paid over in aid of the 
other incumbrancers. The rate at which such 
interest was ordered to be paid was 4 per cent. 
The ct. will require a very strong case to be made 
out against the pai*ty required to pay 5 per cent. 
The present case, on the facts stated in the 
master’s report, was not considered sufficient to 
justify a departure from rule as to the usual rate 
of interest adopted by the practice of Cts. of 
Equity ; & the time for which such interest was 
ordered to be calculated was from the receipt of 
the notice by the subsequent incumbrancer that 
interest would be demanded, to the time of deft, 
paying it in. Where the subject-matter is of 
small amount, the ct. will not take into considera- 
tion the question of interest, lest the necessary 
inquiry should lead to an expense that would 
exhaust the principal which is the object of it. — 
Archdeacon v. Bowes (1824), 13 Price, 353 ; 
M‘Cle. 149 ; 147 E. K. 1015. 

187. Whether good defence — De minimis non 
curat lex.] — I am of opinion the tender was 
sufficient ; that the £2 10a., as tlie extrix. was a 
stranger in blood to the legatee, must be presumed 
to be money advanced in part of payment of the 
legacy ; A; as to interest upon such small legacies 
as this, upon which no interest could be supposed 
to have been made, the ct. never allowed interest, 
especially to a stranger, de minimis non curat lex 
(Sir George Lee). — ^Bradshaw v. Bradshaw 
(1756), 2 Lee, 289 ; 161 E. R. 344. 

E. Statutes of Limitation. 

See Limitation op Actions, Vol. XXXII., pp. 
319. 381, 421-425, 542, Nos. 52, 643, 974-1012, 
1918. 


Sub-sect. 4. — Practice. 

188. Sufficiency of indorsement of writ — Omis- 
sion to state rate of interest — & date from which 
interest claimed.] — Where pltf. claims interest on 
liis debt, he should state the amount, or the time 
from which he claims to ; & a general indorse- 
ment of “ £150 So interest for debt,” is bad. — 


1791. Delay on part of creditor .] — If 
a creditor hoa b^n delayed iu t.lie 
recovery of tils debt by another 
creditor pn>ourinff tlie appointment of 
a receiver over the dobtor*B proportv, 
such delay will not give him a right to 
interest. — Stiruno v. Wynnk, Colks 
V, Wynne (1834), 1 Jo. Ex. Ir. 61.— 


179 ii. .] — SOOTT V, SXNDBMAN 

(1852). 1 Maoq. 293.— SCOT. 


PART III. SECT. 4. SUB-SECT. 4. 

n. Specialty indorsed «»*if.] — Where 
a claim for interest is made under 
a specially indorsed writ, it is not 
necessary to show on the face of 
the A\Tlt that the interest claimed is 
wtforable to some oontraot express or 
implied. — Holubonb v. Coloniai. 
Pink Miluko Co.. Ltd. (1914). 14 

in^ra 


b. .] — Interest claimed under 

a statute cannot be the subject of 
special indorsement, unless it is stated 
in the indorsement under what Act 
the interest is olaimed. — ^Macaulay 
Brothers v. Victtoria Yukon Trad- 
ing Co. (1902), 22 C. L. T. 377 ; 9 
B. C. R. 136.-^AN. 

0 . Interest calculated in advance.] 
— ^A statement made on Jan. 28, stated 
the amount due for interest as it would 
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Chapman v, Beckh (1845), 3 Dow. & L. 350 ; 15 
L. J. Q. B. 6 ; 6 L. T. O. S. 131 ; 9 Jur. 1012. 
Annotation : — ^Mentd. Russell v. Joy (1847), 11 Jur. 824. 

189. •] — An indorsement on a writ 

of summons, that pltf. claims so much, “ & 
interest thereon, from Sept. 8, 1846, until pay- 
ment,** is sufficient, it being intended that the 
legal rate of interest, at 5 per cent, is meant. — 
Allen v, Bussey (1846), 8 L. T. O. S. 94 ; 11 
Jur. 88. 

190. Specially Indorsed writ — Interest claimed 
under terms of wlU — Not by way of damages.] — 

Pltfs., by their writ, claimed to have a legacy of 
£2,750, bequeathed by the will of John Brogden, 
“ which has remained impaid by reason of a breach 
of trust on the part of defts., & which is now due 
from them upon a trust * * paid by defts. , with interest 
thereon at 4 per cent, per annum from Apr. 12, 
1885. John Brogden, by his will, directed that 
interest at the rate of 4 per cent, per annum should 
be paid on this legacy from the death of his wife ; 
she died on Apr. 12, 1885. On an application by 
pltfs. for leave to enter final judgment against 
(lefts, for the amount of principal & interest due 
in respect of the legacy : — Held : the? writ claimed 
the interest payable under the will, & did not 
claim interest by way of damages arising out of a 
breach of trust ; &, therefore, that the writ was 
specially indorsed within R. S. C., Ord. 3, r. 0. — 
Hamilton v. Brogden (1890), 60 L. J. Ch. 88. 

191. Interest not claimed under agreement 

— Or fixed by statute.] — An indorsement, pur- 
porting to be a special indorsement under R. S. C., 
Ord. 3, r. 6, claimed a balance due for goods sold. 
After stating the “ place of trial,*’ & after the 
signature of pltfs.* solrs., there came a claim for 
interest, at the rate of 5 per cent, per annum, from 
the date of the writ till payment or judgment, & 
after that claim a statement that if the amount 
claimed was paid to pltfs., or their solrs., witliin 
four days from the service of tlie writ, further 
proceedings would be stayed. On an application 
for leave to sign judgment und(*r K. S. (J., Ord. 14, 
!•. 1, pltfs.* affidavits showed that the claim for 
interest was not made upon any contract to pay 
intert3st ; but that they supposed they were 
entitled to recover it, & asked for judgment, not 
only for the balance due, but also for the inUirest 
claimed : — Held : the claim for interest must be 
treated as part of what purported tcj be the special 
indorsement, &, therefore, the writ was not 


“ specially indorsed ** under R. S. C., Ord. 3, r. 6, 
so as to entitle pltfs. to have final judgment under 
R. S. C., Ord. 14, r. 1. — Ryley t?. Master, Sheba 
Gold Mining Co. v, Trubshawe, [1892] 1 Q. B. 
674 ; 61 L. J. Q. B. 219 ; 66 L. T. 228 ; 40 W. R. 
381 ; 8 T. L. R. 369 ; 36 Sol. Jo. 329, D. C. 
Annotations : — ^Expld. Gold Ores Roduction Co. v. I'arr, 
ri8921 2 Q. B. 14. Distd. London Uulvorsal Bank v, 
Clanoiarty, [1892] 1 Q. B. 689. Apprvd. Wilks v. Wood. 
[18921 1 Q. B. 684. Refd. Streams r. Vill««re Main Roof 
Gold Mininfir Co. (1904), 48 Sol. Jo. 700. Mentd. Gerraid 
V, Clowos. 11892] 2 Q. B. 11 ; Dundo o. Boden (1893), 68 
L. T. 90. 

192. .] — ^Where pltf. claims by 

his writ interest not arising under a statute or by 
contract express or implied, ho does not “ seek 
only to recover a debt or liquidated demand ** 
within R. vS. C., Ord. 3, r. 6, & the writ is conse- 
quently not a specially indorsed writ on wliich an 
order for judgment can be made under R. S. 0., 
Ord. 14, r. 1.— Wilks v. Wood, [1892] 1 Q. B. 
684 ; 01 L. J. Q. B. 516 ; 60 L. T. 520 ; 40 W. R. 
418 ; 8 T. L. R. 465 ; 36 Sol. Jo. 379, C. A. 

193 , ,] — ^ specially indorsed 

writ, in which interest is claimed on tlie sum 
sought to be recovered, is bad unless tlie indorse- 
ment itself shows on the face of it that such 
interest is payable either by statute or under any 
contract between the parties. — Gold Ores Re- 
duction Co. r. Park, [1892] 2 Q. B. 14 ; 61 
L. J. Q. B. 522 ; 06 L. T. 087 ; 40 W. R. 526 i 30 
Sol. Jo. 524. 

Bill of exchange .] — See Bills op Ex- 
change, Vol. VI., pp. 471-473, Nos. 3001-3012. 


Sect. 5 — RATE OF INTEREST. 

Sub-sect. 1. — Where Rate Agreed. 

Excessive interest charged on loan — Relief of 
borrower by court.] -See Sect. 8, poeL 


Sub-sect. 2. — Where Rate Fixed by Usage. 

194. Bonds.] v. (1714), Gilb. 238 ; 

93 E, R. 310. 

195. As between banker & customer.] — 

Interest allowed, on affirmance} of a judgment, for 
the balance due from a banker on account of money 
deposit(}d with him, it being the custom of the 
bank to allow interest, but at the rate only which 


be on Jan. 31, the day of re-fllinfir : — 
Hdd : no objection. — Fraser v. Bank 
OP Toronto (1860), 19 U. C. R. 381. — 

GAN. 


d. Declaration.'] — A count for In- 
terest for the forbeamnee of money at 
t/ho rate of 30 per cent, per annum : — 
Held : good as a common count, for 
t.tiat the rate stated was wholly un- 
important. as would be the pricse of 
goods sold if alleged. — B leaklky r. 
Easton (1863), 22 U. C. R. 348.— CAN. 

•. Dit^eiion of court — Court of 
Appeal.] — ^Where the Ct. of Appeal 
nraers payment of money, & says 
nothing as to any antecedent interest 
thereon, such interest cannot after- 
wards be added by the Ct. of Ch. ; at 
all events, in cases in which, though 
interest is usually given, it is not a 
matter of strict lq?al light, but of 
di^retion. — Box v. Provinoial Insur- 
ance Co. (1872), 19 Or. 48.— GAN. 

f. Lovjer court.] — The dis- 

cretion exercised by a lower court in 
allowing Interest upon a money de- 
mand ought not to be interfered with 
on appeal. — Buoklet v. Vajr (1917), 
40 O. L. R. 465 ; 39 D. L. R. 796.— 
CAN. 


. . whether the 

dlt^rotion of the ct. in allowing or 
refusing to allow interest in cases 
within Act XXXll. of 1839 is liable 
to review or appeal. — Juooomohun- 
OiiosE V. Manick-Cuund & Kaisree- 
CHUND (1859). 4 W. R. 8 ; 7 Moo. Ind. 
App. 263.— IND. 

h. .) — Interest after 

date of suit is In the discretion of the 
ct., notwithstanding that a fixed rate 
of interest is mentioned as payabh) 
“ np to realization ** in the bond sued 
upon. — Manohxram Marwart v. 
Dhowtal Roy (1880), I. L. R. 12 
Calc. 569.— IND. 

k. .1 — In an action on 

promissory notes the jury were not 
asked any question as to interest on 
the amount of the notes. The judge 
disallowed interest : — Held : this de- 
cision could not be interfered with. — 
Brown v. Bennetf, Colonial Bank 
OF New Zealand v. Same (1891), 9 
N. Z. L. R. 487.— N.Z. 

l. BiffAt to interest mutt he stumm.] 
— Interest is not recoverable unless a 
case for its allowance is made by the 
statement of claim ; but, if such case 
is mode, interest may be allowed imder 


the i>raycr for general redhsf. — Fknsom 
V . Bulman (1007), 17 Man. L. R. 307. 

—CAN. 

m. Defence.] — To a count for 
interest In a summons &; plaint, a 
defence that no interest accrued due or 
IxKsamo payable for the forbearance 
of money, eto., as in the summons 8c 
plaint alleg(3d. hold a good defence, 8c 
not amounting to the general issue. — 
Kelly v. Duffy (1857), 7 I. C. L. K. 
36.— IR. 

PART III. SECT. 6, SUB-SECT. 2. 

1941. Bonds.] — Semble : whore there 
is no express agreement fixing the rate 
of interest to be paid after the date a 
bond becomes due, an agreement Ut 
pay at the rate of interest agreed to be 
paid before such date cannot be im- 
plied, but the ct. must determine what 
would be a reasonable rate to allow. — 
Baldko Panday v. Gokal Rai (1878), 
I. L. R. 1 All. 603.— IND. 

195 i. As heiujeen banker dr customer.] 
— Britinu Dank of North America v. 
BQ88UYT' (1903), 15 Man. L. li. 266.— 
CAN. 

n. Meaning of ** leaal interest.**] — 
On demurrer to a plea ot usury: — 
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the bank were accustomed to allow. — Ikin v. 
Bradi^y (1818), 8 Taunt. 250 ; 5 Price, 636 ; 2 
Moore, 0. P. 206 ; 120 E. R. 379, Ex. Ch. 

.]—See Bankers, Vol. III., pp. 265-267, 

Nos. 811-824. 

196. Legal interest under will.] — Legal interest, 
in a will, means interest at 6 per cent. — Norway 
V, Norway (1834), as reported in 3 L. J. Oh. 111. 
Annotation : — ^Mentd. Mllward v. Mllward (1834), 3 L. J. Ch. 

141. 

197. Indemnity.] — A surety is entitled to 
interest upon the sum which he has been com- 
pelled by th(j default of his principal to pay. 

Pltf., as surety, & deft, liaving covenanted to 
pay A. an annuity, deft., by way of indemnity to 
pltf., covenanted with him that he would pay A. 
the annuity, & observe the covenants of the 
annuity deed, & also conveyed to thti jdaintiff 
real estates, with power by sale or mtge. to raise 
adequate sums to indemnify him against all costs, 
charges, damages, & (expenses which h(i should 
incur by Ids being surcity. l^ltf. was compelled to 
pay the annuity, & after sf^veral xiayments, an 
account containing these was subndtt(;d to deft., 
with interest charged upon them at the i-ate of 

5 i)er cent, tic a balance stated, which deft, acknow- 
ledged to bo correct, tic “ recoverable under the 
trusts of the deed of indemnity.” In an action 
upon the covenant of indemnity, to recover these 
tic subsequent sums paid by pltf. : — Held : interest 
uX>on the j)ayments was recoverable as damages ; 

6 in estimating the damages, the jury might take 
into consideration the rate of interest stated in 
the account ax)i)roved by dedt. — Petiik v. J)nN- 
(lOMBE (1861), 2 ].. M. tic P. 107 ; 20 1.. J. Q. B. 
242 ; 16 L. T. O. S. 394 ; 16 Jur. 86. 

Annntatitmn .^CoBBd. llltcJiiuiui r. Htcwnrt (1865), 3 Drew. 



»SuB-«K(^T. 3.— WiiEUK Bate Not Aorjcki) on 
Fixed by IJbaoe. 

A, Jn General, 

198. Discretion of court.]— There is no general 
I'ule as to the rat** of interest the ct. will allow on 
repayment of consideration money expressed in an 
absolute assignment, which is treated only as a 
security for such consideration money ; &, in a 
case where t he <issignee of a I’eversionary interest 
in a trust fund was the solr. of the assignor & also 
solr. to the trust estate ; & there was evidence of 
the assignment having been for an undervalue, the 
ct. allowed interest- at 6 })er cent. — lie IInswouth’s 
Trdbt (1805), 2 Drew. & Sm. 337 ; 12 L. T. 49 ; 
13W. li. 448; 62 E. R. 649. 

Amiointiim FoUd. IVlacleod v. Jotien (1881), 6.3 h. J. C’li. 

634. 


199. .] — Testator gave his property to 

trustees upon trust for H. for life, dt after his 
decease upon trust as to one-third share for the 
children of G. equally, to be paid to them at 
twenty-one years of age, & directed that, if any of 
the children should he under age at the death of 
the survivor of himself & H., the income of such 
child’s share, or any part thereof, might be applied 
for the maintenance, etc., of such child. Sc the 
surplus, if any, should accumulate Sc become part 
of the original share of such child. Pltf. being one 
of the children of G. survived the testator & H., & 
subsequently attained twenty-one, namely in 
1849, previously to which his share under the will 
had come into tlie hands of G. as trustee of the 
will, of which fact pltf. alleged that he was never 
informed. G. had never paid the share over to 
pltf., but claimed to have expended the whole 
upon his maintenance Sc education. It appeared, 
howevej*, that of the share part had been lost 
tluougli improper investments, while during 
recent years the whole had been mixed with G.’s 
own moneys in his business as a solr. Sc otherwise. 
Ujion an action by i>ltf. for account : — Held : 
(1) there was no trust to accumulate beyond 
minority, but 0. must be taken to have held the 
share under the circumstances subject to such an 
obligation to accumulate after the period named 
as to render him chargeable with compound 
interest ui)on the whole share for the whole period 
during which it was in his hands ; (2) there was no 
rul(5 compelling the ct. to charge the interest at a 
higher rate than 4 per cent. — Re Emmet’s Estate, 
Emmet v. Emmet (1881), 17 Ch. D. 142 ; 50 L. J. 
Ch. 341 ; 44 L. T. 172 ; 29 W. R. 464. 

AnnalnHon : — As /o (1) Reid, lie Barclay, Barclay v. Andrew, 

U8««J 1 Ch. «74. 

200. — — .] — Pltf. had mortgaged her life 
interest in certain leasehold property to various 
persons. In the year 1880, deft., wdio was then 
acting as her solr., in order to release her from 
embarrassment, bc)ugl)t up several of the incum- 
inaiures with his own money, Sc took a transfer of 
them to himself; — Held: deft, must be allowed 
interest at the rate of five j)er cent, on the moneys 
he had actually advanced. 

There is no rigid rule as to the rate of interest 
which the ct. will allows in such cases. — M acleod 
V, JONE.S (1884), 53 L. J. Ch. 534 ; 50 L. T. 358 ; 
32 \V. B. 660. 

201. ,] — Motion on behalf of W. asking 

that liis name might be removed from the list of 
share}u)Id(|rs of the co. Api)ct, alleged that he 
had been induced to apply for shares on the faith 
of a statement in the prospectus that cei'tain 
g<‘ntlcmen wert» members of the council of adminis- 
trat-it)!!, which statement W’as untrue, Sc that 
certain material facts were suppressed from the 
prosjK'ctus Held : W. was entitled to interest 
on the dejjosits jiaid by him from the date of sucli 
l)aynient ; the et-. was not bound by a hard Sc 
fast- rul(‘ as to the rate of interest, &, having 


Held : the ct. would iiitcud that by tho 
words •* Icffal jnUjrt^st *’ six per cent, 
was meant. — N oukse v. Goodevk 
( 1854). 12 U. C. It. 1U8.— CAN. 

p. .1 — “ IjCgal interest ’* does 

not neot'ssarlly mean the lilghest rate 
of leffal interest. — GoiiDON v. Ho worn 
a863), 16 Dunl. (Ct. of Soss.) 378 ; 25 
lx. Jur. 2.30 : 2 Stuart. 210.— SCOT. 

interest/' whore 
the contrary' is not, speciflod, still means 
cent.— S mith v. Bablas (1857), 
19 Dunl. (Ct,. of Sobs.) 267 ; 20 So. Jur. 
136. — SCOT. 

Q. Metiwd of computing inferesf.] 
*— Tho proper mode of oomputi^ 


ititeresti, in the abseiioi' of puyinents 
made specially on account of principal, 
is te oompute it on the amount due 
up to the time of each payment, making 
rests, deducting the payments, & 
charging interest on the balance. — 
BK'rnss v. Farewell (1865), 15 C. 1\ 
450.— CAN. 

PART III. SECT. 5, SUB-SECT. 3.— A. 

1 98 1. IHacretion of court. ] — ^A verdict 
tor pltf. for 82,670, ** with Interest,” is 
a verdict on which judgment may be 
entered up, though the note on which 
tho action was brought speoifled no 
rate of Interest ; the rate of interest 
at the place of payment, at the time 


of the trial, to be asoertained by a 
muster of the ct. — S outueb v. Wal- 
i..\CK (1881), 14 N. S. R. (2 R. & C.) 40 ; 
1 C. L. T. 556.— CAN. 


198 ii. .] — Whore no rate of 

interest is proved, the rate is in tho 
discretion of the ct. After date of 
dtxjree, the ct. rate is 6 per cent. — 
tiiiKpORY V. Dulsook Roy (1864), Cor. 
y. — iND. 


198 lii. .] — ^When there is no. 

contract os to the rate of interest to be 
paid, the ot. rate of inteieet must pre- 
yail, viz., 6 per cent. — ^Pepper v, 
Bi^mfield (1843), 3 Dr. Sc War. 499. 
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regard to the present mercantile rate of interest, 
4 per cent, was sufficient. — Re Metropolitan 
Coal Consumers* Assocn., Ex p, Wainwriqht 
(1889), 69 L. J. Cli. 281 ; 02 L. T. 30 : 1 Mec. 
463 ; on appeal (1890), 63 L. T. 429, C. A. 
Annolaiions :-—Reld. L. C. & D. Ky. v. S. K Itv.. [1S‘J2] 1 
9 oA Pi I>avi8. Davis v. Davis (1902), 71 L. J. Ch. 

539. Mentd. Re Metropolitan Coal Consumers’ A^soeti.. 
Qrieb s Case (1890), 6 T. L. R. 41G ; Cockaedtfe v. Metro- 
politan ODal Consumers* Assocn. (1891), 64 L. T. 826 : 
Re Metropolitan Coal Consumers’ Assocn., Dunklcv’s 
Case (1891), 7 T. L. R. 234 ; Re Metropolitan Coal Con- 
sumers* Assocn., Karberg’s Cose, [1892] 3 Ch. 1. 


Rates of interest on claims proved in bank- 
ruptcy .] — See Bankruptcy, Vol. IV., pp. 306, 379, 
Nos. 2874, 3499. 

Executor’s accounts.] — See Executors, Vol. 
XXIV., pp. 700-702, l^^os. 7261-7275. 

Rates allowed in particular cases.]— titles 
passim. 


B, Interest partly in Nature of Penalty, 

See, generally. Trusts. 

202. Five per cent. — Breach of trust.]— Lands 
directed by a will to be sold & the produce divided. 
The lands were not sold, but were divided, A; tlie 
share of A. remained vested in tlie ti’ustees, one of 
whom was her father. Subsequently, this share 
was sold, & the money was not given over to the 
cestui que trust, nor invested for her benefit, but 
was paid to the father. On a bill filed for recovery 
of the money : — Held : both the trustees were 
liable, although one of them signed the receipt for 
the sake of conformity only, i, refused to make 
any allowance to the father for maintenance : 
& th() trustees should repay the amount of the 
purchase-money with interest at 5 per cent. — 
English v, Willats (1831), 1 L. J. Ch, 81. 

203. .] — A. being a partner in a 

mercantile house in India, was entitled to (lie 
interest of a sum of money, whieli was limiUHl to 
his sons on his dying within a given peri(jd. The 
firm in India, at A.’s death, within that period, 
was greatly indebted to their agents in England, 
of which firm B., the administrator, was a partner. 
After A.’s death, notice was given to the firm of 
England, of there being male issue of A., but not 
stating their names. B. substHpieiitly received 
the dividends, &; ertniited the Indian firm with the 
amount in the books of tin; English firm : — Held : 
the partners of the English firm were liable to 
repay such dividends, with intinvst at 5 iier c(?nt. 

It is perfectly well eslablishtsl, that if partie.s 
employ trust money in their trade, they art; liable 
to pay interest (Pepyh, JVI.B.). — ^Agaheo v, 
Hartwell (1835), 4 L. ,1. Cli. 190. 

204. .] — Trustee, wilfully applying 

trust moneys to his own use is tdiargeablt; with 
interest at 5 per cent. ; but where, und<;r the 
trusts of a doubtful will, the tenant for life, who 
was also a trustee, neglected to make proper 
investments, she was held chargeable with interest 
at 4 per cent. only. — Mousley v. Carr (1841), 4 
Beav. 49 ; 10 L. 3 , Ch. 260 ; 49 E. K. 256. 
Annotation : — ^Mentd. Cooper r. Laroche (1869), 38 L. J. Ch. 

591. 

205. .] — Where trustees, upon some 

doubts entertained by themselves as to the status 
of a person claiming a sum, part of the fund in 
their hands, refused to pay him, & the status was 
afterwards satisfactorily established, the trustees 
were ordered to pay the sum, with 5 per cent, 
thereon — ^the accoimt to bo taken with rests — & 
all the costs of the suit. 

A breaeh of trust of the grossest description has 
been established against all the parties (Knight 
Bruce, V.-C.). — Hutchins v, Hutchins (1851), 
17 L. T. O. S. 196 ; 15 Jur. 869. 

J. — ^VOL. XXXV. 


206. .] — D. in 1814 sailed from L. for 

R. J. & had never since been heard of. Pltfs., as 
next of kin, claimed a fund to which D. liad become 
entitled ; but deft, into whose possession as 
trustee the fund came in 1844 retained it in his 
own hands & refused to pay it ov’^er to pltfs. 
without first receiving direct & positive proof of 
the death of D. : — Held : the trustee must pay 
over the whole fund together with interest at 5 per 
cent, from the time when he ought to have 
invested it, & also the costs of the suit. — D obson 
V, Pattinson (1857), 3 Jur. N. 8. 1202 ; 5 W. li. 
771. 

207. .] — Where default has been 

made in performance of a covenant to pay a sum 
of money, the ct. will allow interest at 5 per cent. — 
Knapp v, Burnaby (1861), 30 L. J. Ch. 844; 5 
L. T. 52 ; 9 W. R. 765. 

Annotation : — FoUd. Rc Horner, Fooks r. Horner, 11896] 

2 Ch. 188. 

208. .] — Where trustees & exors., 

after payment of testator’s debts, kept the balance 
of the personal estate at their bankers, the ct. 
charged them with interest on the balance at 5 per 
cent, from the date of the payment of tin; debts, 
but allowed them their costa. — Re Jones, Jones v, 
Searle (1883), 49 L. T. 91. 

209. Unless more profit made by use 

of money.] — Where a defaulting trustee has mis- 
applied trust motu;y, the ct. will charge him with 
5 per c(;nt. interest, unless it bo shown that ho 
has made more by the user of i( . — B erwick-upon- 
Tweed (VntPN. V. Murray (1857), 7 De U. M. & G. 
497 ; 3 Jur. N. S. 847 ; 44 E. R. 191, L. C. 

210. .] — If a trustee invests 

trust motu'ys in business witl) a view to benefiting 
the trust estate, he must account foi* the profit 
made by such investment, or at the option of the 
ceHtui que trust lu; must account for ti’adc; interest — 
i,e, 5 per cent. — Re Davis, Davis v, Davis, [J9U2J 
2 Ch. 311 ; 71 L. J. Ch, 539 ; 86 L. T. 523 ; 51 

211 . Withholding of dividend.] — Assignees, 

on tlie representation of the solr. to the com- 
mission that he is autla)rise<l to receive it as agent, 
pay over a dividend to siicli solr. it turns out ho 
had no such autlioi’ity. IJjxju petition of crt;ditor 
for payment to him of the dividend, charging that 
no autliority was given to that solr. : — Held : 
b«;iiig solr. to tin; commission lie might be made 
resp. as well as the assignees, & a joint order might 
be made against theni all for its iiayment. On 
dividend being withheld, assignees order(;d to pay 
it, with five ]>er cent. int(;rest from time of applica- 
tion tt» them for payment . — Re .Jounhon, Ex p. 
Story (1831), 4 Deac. A Ch. 504 ; 2 Mont. ^ A. 
54 ; 4 L. J. Bey. 11, Ct. of U. 

212. Six per cent. — Breach of trust.] — De 
Cordova v, De Cordova (1879), 4 App. Cas. 092 ; 
41 L. T. 43 ; 28 W. 11. 105, P. C. 

C, Commercial or Speculative Transactions, 

213. Five per cent. — Unpaid purchase-money.] 
— I’urchaser charged with 5 per cent, interest on 
the purchase-money unpaid. — B urnell v. Brown 
( 1820), 1 Jac. & W. 168 ; 37 E. K. 339. 

AnnotatUma : — ^Mentd. HnilLhHon r. Pcnvell, Powell r. 

.SmlUiaon (1852), 20 L. T. O. S. 105 ; EdwardH-Wood v. 

MarJoribankH (1860), 7 H. L. Coh. 800 : Re Gloofir Sc 

Miller’s Contract (1883), 48 L. T. 029. 

214. Interest on moneys paid on behalf 

of company — By trustee.] — A trustee for a co., who 
pays money on belialf of the co. under a contract 
by which he was legally bound to make such pay- 
ment, is in no worse position than a stranger who 
makes advances ; & is entitled, in the winding up 

o 
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Money and Money-Lending. 


Sect. 5, — Mate of interest ; Sub-sect, 3, C*iD.,E.d: F.] 

of the CO., to interest at 6 per cent, on liis debt. — 
Be Beuj^ah Park Estate, Sargood’s Claim 
(1872), L. B. 15 Eq. 43. 

216. Expense of winning coal.] — By a 

deed of grant & licence the licencee was allowed 
to win & work all & every or any of the coal mines, 
seam & seams of coal, within certain lands, &, in 
the first place, out of the profits to reimburse 
himself all expenses incurred in the winning 
thereof ; & it was provided that, after repayment 
of all expenses of winning the said colliery, coal 
mines or coal mine, scam or seams of coal, he 
should pay such royalty as should from time to 
time be awarded by two arbitrators to be named 
by the parties respectively. There were three 
seams of coal under the land. The licencee 
reached one of th(un by a driftway from an 
adjoining colliery & worked th(^ coal. He after- 
wards, by similar means, reached At worked another 
of them. The third was also reached, but this 
was abandoned as woi*thless. ^J"h(i licencee mixed 
the coals gotten under the licence with those 
gotten from his own colliery At sold them together. 
He alleged that the coals gottcm under the licence 
were inferior in value to the other coals : — Held : 
interest at 5 At not 4 jior ccmt. ought to be allowed 
on the expenses of winning. — Hokeby (Loud) v, 
Eluot (1879), 13 Ch. H. 277 ; 49 L. J. Ch. 103 ; 
41 L. T. 537 ; 28 W.Il. 282, 0. A. ; on appeal^suh 
nom. Elliot r. Koiceby (Lord) (1881), 7 App. Cas. 
48. H. L. h ii 

AnnottUion : — ^Mentd. Kiuaiiiaii v. Jackson (1880), 42 L. T. 


I an unlawful into lawful detention, but after the 
' order for the appointment of a receiver the cargoes 
were in the possession of the ct. Ac any damages 
suffered by pltfs. were due to the law’s delay Ac not 
to any wrongful act of defts. ; interest at 5 per 
cent, ought therefore to be allowed until the order 
for the appointment of a receiver but not alter. — 
Peruvian Guano Co. v. Dreyfus Brothers & 
Co., [1892] A. C. 106 ; 61 L. J. Ch. 749 ; 66 L. T. 
536 ; 8 T. L. B. 327 ; 7 Asp. M. L. C. 225, H. L. ; 
varying S. C. evh nom, Dreyfus v. Peruvian 
Guano Co. (1889), 43 Ch. D. 316, C. A. 

Annalaiicma .*--^onid. Phllllpa v. Homfray (1890). 44 Ch. D. 

694. Mentd. Dakahina Mohun Roy v. Saroda Mohun Roy 

(1893), 9 T. L. R. 582; Martin v. Price, [1894] 1 Ch. 276 ; 

Shelter v. City of London 1 

Brewery Co. v. City of Londo 

1 Ch. 287 ; Re A. B. (No. 2 

V. Laidler, [1903] 2 Ch. 337 ; 

V, Slack, [1924] A. C. 851. 

217. Interest on bill of exchange.] — Page 

V. Cloete (1892), 36 Sol. Jo. 647. 

218. Compensation for requisition of ship 

— Quasi- trust.] — Dominion Coal Co. v. Maski- 
NONGE S.S. Co., No. 94, ante. 

219. Four per cent. — Unpaid purchase-money.] 
— Where on the assignment of a reversionary 
legacy the purchase -money had not been paid 
to pltf. in cash or in any shape : — Held : pltf. was 
entitled to interest at the rate of 4 per cent, per 
annum for the whole period from the date of the 
sale. — Be Stucley, Stuci.ey v. Kekewich, [1906] 

1 Ch. 67 ; 75 L. J. Ch. 58 ; 93 L. T. 718 ; 54 W. B. 
256 ; 22 T. L. B. 33 ; 50 Sol. Jo. 58, C. A. 

Annotation Mentd. Re Bcirustein, Barnett v, Boirnstein, 

[1925] 1 Ch. 12. 


u Electric Lightiiifir Co., [1895] 
), [1900] 2 Q. B. 429 ; Cowper 
Leeds Industrial Co-op. Soc. 


216. Interest as damages for detention of 

cargo.] — In an action in the Ch. Div. pltfs. claimed 
delivery of cargoes of guano, an injunction to 
iHistrain defts. from delivering otherwise than to 
pltfs., Ac the ajipointment of a receiver. Defts., 
who claimed the right to the cai*goes, after the 
issue of tJie writ took posse ?ssi on of them under a 
consent ordtu* by whicli it was agi*eed that the 
receipt of the cargoes by (lefts, should be “ without 
prejudice to any questJon b(;tw(*en the parties, & 
that they would ke(*p sejiarate accounts of their 
expenditure Ar- rt^ceipts in resj)ect of the cargoes, 
Ac abide by any order tlu^ ct. should make with 
respect' to the cargot?s.” An order for the appoint- 
ment of a 1‘i^ceiver was afterwards made, & to the 
receiver wlujn apiioint-i^d defts. delivered the 
unsold cargoes At the procei^ds of the cargoes they 
had sold, liie action wa.s dtjfended on the ground 
that the cargoes were not tlie yiroperty of pltfs. 
At the hearing tlie judge made a decree declaring 
that iiitfs. wei'e eniithul to tlu^ cargoes, & that 
defts. were not* (‘iitit'led to reimbursement of any 
expenses, At din'cting an inquiry “ wliat damages 
had been sustained by pltfs. by ixiason of the 
det(*ntion of tlie carg(je8 by defts.” On appeal 
this Houh(‘ having regard to the terms of the 
consent order varied t he dwivo by declaring that 
defts. were entitled to recidvi* out of the proceeds 
of the cargoes payment of all sums properly dis- 
bursed by them on account of frtught & landing 
caigoea. A:, otherwise, aniruKHi the decree. Upon 
the inquiry as to damages the clii(*f clerk found 
that Mio detiution bi'gan on the arrival of the 
cargoes respectively at their ports of discharge. & 
computing t'he damages on the principle that the 
lUegal detention continued until the decree of 
the judge flowed interest at 5 per cent, upon the 
proceeds of the cai*goes until the decree, less the 
interest gained in ot. paid in by the receiver. 
U^n a summons to vary the chief clerk’s certifi- 
cate .- the consent order did not convert 


D. Fund Wrongly Withheld from Owner. 

220. Four per cent.]— Interest decreed to the 
full amount produced by a fund wrongfully with- 
held from the proprietor ; at 4 per cent, upon a 
demand, established as a debt against the funds 
of others. — Orpord (Earl) v. Churchill (1814). 
3 Ves. & B. 59 ; 35 E. B. 401. 

Amudation : — Mentd. Sanderson v. Bay ley (1838), 4 My. & 
Or. 66. 

221. Surplus in hands of mortgagee.]— 

Archdeacon v. Bowes, No. 186, ante, 

222. Money of principal withheld by 

agent.] — H arsant v, Blaine, MacDonald & Co. 
(1887), 56 L. J. Q. B. 511 ; 3 T. L. B. 689, C. A. 
^TCJioItt/t^8 ;—Apld. Barclay r. Harris & Cross (1915), 85 

I^>*“hilon Coal Co. v. Maskinongo 
S.S. Co., [1922] 2 K. B. 132. 

E. Policies of Insurance. 

223. Policy deposited to secure debt — Payment 
of premiums by creditor— Interest on debt & 
premiums.] — Where a policy of assurance was 
deposited to secure a simple contract debt, without 
any agreement as to interest, Ac creditor paid the 
premiums down to the death of debtor : — Held : 
the policy was charged not only with the original 
debt Ac the amount of the prt^miums, but also with 
interest on both sums at 4 per cent. — Be Kerr’s 
Policy (1869), L. B. 8 Eq. 331 ; 38 L. J. Ch. 539 : 
17 W. B. 089. 

AnnoicAiofns : — Apld. Llpiiard v. Rickc^tts (1872), L. R 14 
Eq. 291 ; Re Drax, Savilc v. Drax, [1903] 1 CJi. 781 
Mentd. Sadler v. Worley, [1894] 2 Cli. 170, 

224. Loan by Insurance company — Proof 

of collateral agreement.]— Pltf. was the holder of 
various policies of assurance on his own life in the 
Hand in Hand Fire Ac life Assurance Society, & 
had obt.ained loans from the society on the security 
of his policies. By a prospectus issued by the 
society at the time when pltf.’s policies were 
effected, it was therein stated that loans were 
promptly made upon the security of the society’s 
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policies at 4i per cent, interest, except when the 
loan amounted to £200 or more, when the rate was 
only 4 per cent. The affairs of the society were 
regulated by certain rules under which the general 
management was committed to a board of directors, 
who had power to invest the funds of the society 
on mtge. of any life policies. Successive prospec- 
tuses were issued by the society containing state- 
ments as to collateral matters relating to the 
policies, but no mention was made as to the rate 
of interest on loans. As a fact the rate of interest 
was varied from time to time between 4 } per cent. 
& 5 per cent, down to 1899. In Jan. 1905, the 
undertaking of the society was acquired by deft, 
company according to an a^eement. From 
1921 deft, company had charged interest at 01 per 
cent. & 5 per cent, from Aug. 1923, to the present 
time. By the agreement for the transfer to deft. 
CO. that CO. became liable for all the debts, con- 
tracts, & engagements of the society, including all 
the policies & the benefits then attached thereto, 
& the further benefits in the second schedule 
mentioned. By that schedule various benefits 
were secured to the policy holders, & by clause 12 
thereof it was stated that the society’s policy 
holders were to be entitled to all benefits estab- 
lished by the practice or prospectuses of the 
society, in addition to any benefits conferred by 
this schedule. Deft. co. claimed the right on any 
further loans being made to pltf . to chai’ge a higher 
rate of interest than 4 per cent. & pltf. by his 
action claimed declarations that they were not 
so entitled; — Held: (1) although there was a 
collateral agreement on other matters, there was 
no collateral contract or agreement by tlie society 
that the rate of interest on loans should not be 
varied, but bo at a uniform rate. 

(2) No established practice to charge one 
uniform rate of interest had be(‘n proved, but it 
had been the uniform practice to make* loans at 
the rate fixed by the board of directors ; A: fui-ther, 
the benefit claimed had not been established by 
any prospectus of the society. In th(^ result the 
action failed on both points, & must be dismissed. 
THISEI.TON V. COMMEIICIAT. UNION AsSUBANCK 

Co., [1920] Ch. 88S ; 95 L. J. Oh, 447 ; 70 Sol. Jo. 
892. 

225. Established practice to charge 

fixed rate.] — Thiselton v. Commercial Union 
Assurance Co., No. 224, ante. 

Apportionment as between tenant for life & 
remainderman.] — See Part III., 8t‘ct. 5, sub-sect. 7, 
post. 


F. Other Cases, 


226. Default in payment to trustees of settle- 
ment — Under covenant.] — Testator covenanted to 
pay a sum of money to trustees, on the trusts of his 
settlement. lie made default ; — Held : his estate 
was liable to pay 4 & not 5 per cent, interest. — 
Smith v, Copleston (1849), 11 Beav. 482 ; 50 


K. K. 903. 

Jnnotaiion If ,F, Knapp r. Burnaby (18G1), 30 L. J. Ch. 

844. 

227. Work & labour in administration suit.] — 


Mildmay V, Methuen, No. 117, ante, 

228. Debt become assets In hands of executor.] 
— Interest on the debt allowed at the rate of 4 per 
cent, from the date of the probate granted to the 


exor. until payment. — Inqle v. Richards (No. 2) 
(1860), 28 Beav. 366 ; 3 L. T. 46 ; 25 J. P. 323 ; 
6 Jur. N. S. 1178 ; 8 W. R. 697 ; 54 E. R. 406. 

229. Profits made by company director — In 
absence of fraud.] — Applts. were a joint-stock co., 
registered under Cos. Act, 1862 (c. 89), the objects 
of the assocn. including the negotiation of loans, 
& the transaction generally of the business of a 
capitalist. A clause in the arts, of assocn. was, 
so far as is material, in the following terms ; — 
“ Disqualification of directors. The office of a 
director shall be vacated ; . . . 3rd. If he con- 
tracts with the CO., or is concerned in, or partici- 
pates in, the profits of any contract with the co., 
or participates in the profit of any work done for 
the co., witiiout declaring his interest at the 
meeting of directors at which such contract is 
determined on, or work ordered, if his interest 
then exists, or in any other case at the first meeting 
of the directors after the acquisition of his interest, 
& no director so interested shall vote at any meet- 
ing, or on any committee of the directors, on anv 
question relating to such contract or work.^’ 
Resps., K. C., were stockbrokers, carrying on 
business in partnership as K. 0. & Uo. C. was a 
director of the applt. co., & he was also a mcmbt*r 
of a temporary board, by which the business of 
the co. was for a time conducted. C, agreed with 
contractors for a railway to place certain deben- 
tures of that railway at a commission of 5 per cent. 
The firm of K. C. & Co. then made a proposal to 
the apjjlt. co. to place these shares at 1^ per cent. 
This proposal was submitted to a committee, of 
which C. was not a member, who recommended it s 
acceptance, & subsequently the recommendation 
of the commit ttje was adopted by the temporary 
board. (\ wtis pres(*nt at tlio metjting of the 
temporary board, & at the time stated tliat he was 
interesUid in the sah* of tlie debentures, A off(‘red to 
leave the room while, the proposal was discussed. 
The chairman told him that this was unniH!essary, 
& CJ. ac(?ordingly remained in th(i room. On a bill 
filed by the applt. co., praying the repayment by 

K. &; V, of the i)rofit8 made by th(!m, viz., per 
c<mt. on t he amount of the debentures placed : — 
Held: resps. were bound U) ridund, the fiduciary 
position of C. forbidding him to make a profit out 
of the funds of the assocn. ; the transaction was 
not pi’ot/ectcHl by th(i clause in the arts, of assocn. ; 
since C. did not “ declare his interest ” within 
that clause, i.c. the nature, as well as the existence, 
of his inU.*j’e8t ; & K. At C. were jointly At severally 
liable for the whole amount claimed ; further, 
no fraud having been intended, At (’. having act-ed 
on the lionest belief that he had brought himself 
-within the t(?rm8 of the clause in the arts, of 
assocn., interest should be ordered at the rate of 
4, At not 5 per cent. — I mpeiuai. Mercantile 
('rkdjt Ahkocn. (LiquiDATORH) V, Coleman 
(1873), D. K. 6 II. L. J«9 ; 42 h, J. Ch. 044 ; 29 

L. T. 1 ; 21 W. R. 696, II. L. 

AnnfikUitms : — Reid. Duimo v. Eiifirlinh (1874), L. 11. 18 K(j. 
624 : l^anamii & South I'aclhc TeJtKruph Co. v, liidila 
Rubber, Outto I'ercha, & Telegraph Works Co. (1876), 10 
Ch. App. 620, n. ; Bafniall v. Carlton (1877), 0 Ch. D. .371 ; 
EnjDja 811 ver Mining Co. v. Grant (1870), 11 Ch. D. 018 ; 
Turnbull v. WoHt Riding Athletic Club, LeedH (1804), 70 
L. T. 02 ; Silkstono Ac Halgh Mooro Coal Co. v, Edey 
(1800), 60 L. J. Ch. 73 ; Costa Rica Ry. v, Forwood, 
(10011 1 Ch. 746 : Transvaal Lands Co. v. New Belgium 
(Transvaal) Land Ac Developing Co., 11014] 2 Oh. 488. 


PART HI. SECT. 6, SUB-SECT. 3.— F. 

r. Claim for medical atiendance.] 
— ^An aooount for medical servioeB con- 
tained a notice on its face, Ten per 
cent, interest charged on all overdue 
aooounts." Interest was allowed from 
the date the aooount was sent, but at 
the rate of 5 per cent, as being 


reasonable under the circumstances. — 
McAitruL'ii r. Ba.vmax (Soak.), 11022] 
3 W. W. R. 552 ; 70 D. L. li. 81.— 
CAN. 

t. IrUerad after Ming plaint.] — 
Interest at the stipulated rate should 
only be allowed up to the date of the 
Sling of the plaint ; afterwards at the 


court rate of 6 i)er cent. — A nderson v. 
HKKEMUN'ro, Anderson v, Rajnarain 
Drjss (1864), Cor. 3.— IND. 

a. Money dejMJsUed with company 
— HrpavaJble an demand — Voluntary 
liquidation of company.} — The amount 
ot damages recMjverable was simple 
interest at 6 per cent., being the rate 

O 2 
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Sect. 5 . — Rale of interest : Svb-aecL 3, F. ; svb-secis. 
4<fc5.1 

Mentd. lie Coal Kconoznieii^ Gas Co., Governs Case (1876), 
1 Ch. D. 182 ; Choaterfleld & Boytliorpe Colliery Co. «. 
Black (1877), 26 W. R. 207 ; New Sombrero Phosphate 
Co. V, Erlangror (1877), 6 Ch. D. 73; Boston Beep Sea 
Mshinar & Ice Co. v. Ansell (1888), 69 L. T. 345 ; Cackett r. 
Keswick, 1 1902 J 2 Ch. 466. 

230. Trust fund lost by failure to prosecute 
claim.] — Re Brogden, Billing v . Brogden 
(1888), 38 Ch. D. 646 ; 69 L. T. 650 ; 37 W. R. 
84 ; 4 T. L. R. 621, 0. A. 

Mentd. He Hurst, Addison t?. Topp (1890), 
h’ T. 665 ; He Chapman, Cocks v. Chapman (1890), 45 
W. R. 67 ; He Stevens, Cooke r. Stevens, [18981 1 Ch. 162; 
He Greenwood, Greenwood v. Firth (1911), 105 L. T. 509. 

231. Claim against lunatic’s estate.] — Re 
Hunt, Harvey’s Claim (1902), 86 L. T. 504, 
L. J. 


Sub-sect. 4. — Debts Contracted Abroad. 

232. Interest at rate of foreign country.] — 
Dungannon (Earl) v. Hackett (1702), 1 Eq. C;is. 
Abr. 288 ; 21 E. R. 1051. 

233. .] — IjANE V. JVicJioLS (undated), - 1 

Eq. Cas. Abr. 288 ; 21 E. R. 10.61. 

284. .]— llARVPJY V. East-India Co. (1700), 

2 Vern. 396 ; 1 Eq. Abr. 288 ; 23 E. R. 866. 

Anwdatiun London Joint Stock Bank v. London 

Corpn. (1876), 1 C. P. D. 1. 

28 Sf 2 ?^ iTw?;"- 

See, also, Conflict op Laws, Vol. XI., pp. 356- 
368, 407, 408, Nos. 395-408, 763-772. 

236. Surety — Compelled to pay under 

harsh circumstances.]— A surety to Uio lOast India 
CO. discharged by payment of a balance to the 
principal undtir an erroneous settlement by the 
oflicers of the co. without tlieir authority or know- 
ledge. The East India co. having 'compelled 
pajTnont from a surety in India by their power 
over him, as one of their servants, without an 
account or proceeding against the principal though 
solvent, & otherwise under Jiarsh circumstances, 
lie was restored to tlie same situation by a decree 
for repayment witli interest at 6 jier cent, upon 
giving security for n^jiajTnenl., in case in a future 
suit by the co. he should bo held liable. The ct. 
would not upon the circumstances give Indian 
interest. — Law r. East India Co. (1799), 4 Ves 
824 ; 31 E. R. 427. ' 

-4n«.oe^wm« ;~Mentd. MactaKgart. v. Watson (1835), 3 

U. & Mn. 625 ; Nowtoii v. Chorllon (1863), 2 Brow. 333 • 

^higston-upou-liull Corpn. v. Jlurdlng, [1892J 2 Q. B. 

237. Bill of exchange.] — (^ouoan i;. 

Banks (1817), Chitty on Bills of Exchange, lltli 
ed., p. 437, N, T. 

Anwtafum:~ CojiBd. lllbbs r. Fremont (1853), 9 Kxeh. 25 

Sec. also. Bills of Exchange, \’o 1. VI. . pp. 334 
335, Nos. 2220-2224. * 


238. Partnership — Rate of Interest allowed 

in the colony.] — G. bought a share in a co- 
partnership business established by S., D., Sd L., 
in Sydney, New South Wales. No regular deed 
of co-partnership was executed, but by an agree- 
ment between them it was stipulated that some 
interest, the nature & extent of which was not 
defined, in a piece of land, wharf, & premises, 
upon which the partnership business was carried 
on, should form part of the partnership property. 
This property was then held by S., D., & L., under 
a lease, & was also subject to a mtge. During 
the negotiation for the partnership, S., D., & L., 
paid off the mtge., & acquired by purchase the 
fee of the property, & upon failure of the partner- 
ship concern sold the same, receiving the con- 
sideration money, which they refused to account 
for to G., or to treat as partnership assets, on the 
ground, that the property had been acquired by 
them on their separate account, & not purchased 
with the partnership assets ; — Held : (1) S., D., & 
L., having purchased the fee in the property during 
thfi negotiation for the partnership, & the con- 
sideration money paid by G. for his share in such 
paiinership being based upon the fact of the 
projierty being freehold, the purchase must be 
treated as being for the benefit of the partnership 
concern ; & that G. was entitled to participate & 
share with S., D., & L. in the freehold interest so 
acquired, G. contributing in the sum paid by S., 
D., & L., for the purchase thereof, to the extent 
of his share in the partnership. (2) S., !)., &; L., 
were chargeable with interest from the date 
of the receipt by them of the purchase-money, 
at the rate of 8 per cent., the rate of interest 
allowed in the colony in the absence of any 
special contract. — Gordon v. Scott (1868), 1*2 
Moo. P. 0. C, 1 ; 14 E. R. 812, P. C. 


Sub-sect. 6. — Rate in case of Default in 
Payment. 

239. General practice — Agreed rate continued.] 

• — The owner of a vessel mortgaged it as a security 
for a debt, with a proviso for redemption on pay- 
ment of the principal moneys & interest at the 
rate of 10 per cent, in six months. The principal 
not liaving been paid at that time ; — Held : 
interest continued payable at the rate of 10 per 
cent.— Morgan v. Jones (1853), 8 Exch. 620 ; 22 
L. J. Ex. 232 ; 165 E. R. 1500. 

Apld. Gordlllo v. Wogueliu (1877), 5 Ch. D. 

240. .] — Cook v. Fowler, No. 67, ante. 

241. ,] — In the case of a mercantile 

security it is t-o be supposed that the parties 
intended interest to run on at the old rate if the 
money was not paid at the day. So they say with 


allowed by llio ct. as being the vain 
of money. — He Commeiicial l*Koi'icin’ 


PART III. SECT. 5, SUB-SECT. 4. 

2321. HUercst at rate of fordo 
cow»dn/.}~-Whoro a contract is mad 
& executed In a foreign country tlj 
question of interest would bo govbrne 
by the law on InU^rest wlioi*e the c‘ 0 ! 
tract was made. — BiiorKs r. A. A 
(I Nfld. L. li 

107. — NFLD. 

282 li. . l—Interest on an accoun 

with an Indian house of agency is du 
at the Indian rate of interest, till flna 
decree in an action brought in thi 
country against the debtor’s ropre 
sentativos.— P almba & Co.’s Assiois 


SP ,7’,: 0]^S8’ Tritstkk (1835), 13 
308; 31 Fac. Coll. 

232 Hi. -- •,] — Whore an acknow- 

UMlgnient of debt, oxocuUhI in England, 
provided for the pajnnent of interost 
without any statement as to the rate : 
— //cW ,• interest should be granted at 
the legal rate obtaining in England. — 
(1»08), 29N. L. R. 


PART 111. SECT. 5, SUB-SECT. 6. 

239 i. Oaieral practice — Agreed rate 
conhtiued ,] — The ct., proceeding upon 
certto coirapondenoe between the 
ugentfi for the parties, held the pursuer 
witltJed te demand the legal rate of 
intor^t utK>n a loan, from after a 
oertain term, payment not having 


boon made at that temi.^ — Blackburn 
r. Paul (1839), 2 Dunl. (Ct. of Sess.) 
220 ; 15 Foe. Coll. 216.— SCOT. 


239 ii. .) — ^In a suit brought 

to recover the principal & interest duo 
upon a PTitteii security given for the 
pajmient of the principal money on a 
day specified, with interest at a 
stipfUated rate up to such day, the 
ct. may, in its discretion, award interest 
on the principal siun from due date at 
such rate as it thinks fit, & is not bound 
to award such interest at the stipulated 
rate. — Desk Dotal Lall v, Het 
Naratn Sinqh (1876), 1. L. R. 2 Calc. 


b. Jnatances of departure from practice 
— “ With interest TiU paid .**] — ^Whete 
a contract is made for the loan of 
money ” with interest at two Si a 
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regard to a mtge. Having regard to what is the 
principle in equity with regard to the redemption 
of mtges., although the day for payment has 
passed & there is no provision with the creditor 
for payment of interest after that day, the ct. will 
assume that interest is payable after the day at 
the same rate as before. As I said before, what 
has to be paid may technically be called damages, 
but they are damages of a peculiar kind, for it 
would not be left to a jury to regulate their 
amount ; the jury would be directed as a matter of 
law to find damages of the same amount as the 
interest which would have been payable if the 
covenant had extended over the period (Amph- 
LETT, L..T.). — Gordillo V, Weguelin (1877), 5 
Ch. D. 287 ; 46 L. J. Cli. 691 ; 36 L. T. 206 ; 25 
W. B. 620, C. A. 

242. .] — In Apr. 1879, A. deposited 

title deeds with B. to secure repayment of an 
advance of £1,000, an agreement was at the 
same time executed that the deeds should be hold 
as an equitable security for payment, on July 15, 
1879, of the £1,000 & interest at 7 J per cent, per 
annumj & also that A. should execute to B. a 
legal mtge. of the property, with power of sale ^ 
such other powers as B. might require for further 
securing payment of the money which should then 
be owing on the security of the agi’cemcmt, “ witli 
interest for the same after the rate aforesaid.” 
In Jan. 1881, B. took out a debtor’s summons for 
£150, on the footing that interest continut^d to be 
paid at the rate of 7 J per cent , down to the date 
of demand, & not merely until July 15, 1879, in 
which case the debt would have been under £50 : — 
Held : the agreement amounted t() a contract that 
if the £1,000 was not repaid in July, 1879, interest 
at 7i per cent, should continue to be paid, &> 
accordingly there was a liquidated demand of 
sufficient amount within Bkpey. Act , 1869 (c^ 71), 
s. 6, to support the debtor’s summons . — Rc King, 
Ex p, Furber (1881), 17 Ch. D. 191 ; 44 L. T. 310 ; 
29 W. B. ,524. 

243. .1 — In th(i cast* of a iiitgt*. of 

reversionary personal estate, wliert* tJiei'c* is no 
covenant for payment of interest after the date? 
stipulated in. the detid for the repayment of the 
capital with interest, the ct. will allow to the 
mtgee. in a redemption or foreclosure action 
interest by way of damages at tlie rat(^ fixed by 
the deed to be paid up to the date stipulated for 
payment during the wholes period, not exceeding 
twenty years, during which no interest Iiad been 
paid ; & there is no analogy betAV(*en a mtge. of 
personal estate & one of real estate to induce the 
ct. to limit the amount <.>f arrears of interest 
recoverable to six years. — Mkllf.bsii v. Brown 
(1890), 45 Ch. D. 225 ; 60 L. J. Ch. 43 ; 63 L. T. 
189 ; 38 W. B. 7,32. ' 

Annotation Apld. Re Stucley, Stuclcy v. Kekewich. flDOC] 

1 Ch. 67. 

.] — See, also, Bili.s op Exchange, 

Vol. VI., p. 331, No. 2193. 

244. Instances of departure from practice — 
Interest as damages — Bill of exchange.] — If a part y 
makes a promissory note, whereby he promises to 
pay pltf., or order, “ £600, with interest thereon, 
at the rate of 6 per cent, per annum, twelve months 


after date,” the judge will advise the jury, in 
allowing interest up to the time of signing judg- 
ment, to allow it at the rate of 5 per cent. only. — 
Wabdt. Morrison (1842), Car. & M. 368, N. P. 

245. Mortgage.] — By a mtge. deed 

reciting an agreement for an advance at 10 per 
cent, the mtgor. covenanted for pa^nnent of the 
principal sum at the expiration of twelve months, 

for the payment of interest in the meantime at 
the rate of 10 per cent, per annum, but there w’as 
no covenant as to payment of interest in the event 
of the principal sum or any part of it, remaining 
unpaid after the day named for repayment. The 
money was not repaid on the day but interest at 
10 per cent, was paid for several years. Tlie 
mtgor. having died & a decree having been made 
for administration of his estate the mtgee. proved 
as a creditor for the principal sum & interest : — 
Held : interest was recoverable only as damages 

ought to be limited to 5 per cent. — Re Boberts, 
Goodchap p. Boberts (1880), 14 Ch. I). 49; 42 
L. T. 666 ; 28 W. B. 870, C. A. 

Annotations : — Distd. Re ICinpr, Ex p. Furhor (18S1), 17 

Ch. D. 11)1 ; MclIerHh v. Bitnvii (ISDO). 45 (^li. B. 225. 

Reid. Re Frisby, Allison r. Frlsby (1889), 43 Ch. 1). 100. 

246. Specialty contract involving loan — 

Agreed rate to expiry of term — Five per cent, 
thereafter.] — (1) Where an action is brought upon 
a specialty contract, involving loan tran8action.s, 
if the verdict be for pltf., interest must be calcu- 
lat-ed according to the rate agreed upon in the 
contract until the term named in the contract 
expires, & after that period at 5 p(*r cent. 

(2) If a point of law is reserved at the trial, &; 
deft, delays the ultimate decision, in the event of 
ihfe pltf. succeeding, interest will be calculated to 
the time of the final judgment. — Financial 
C oRPN. V, .Tervis (1867), 17 L. T. 324. 

247. Warrant of attorney — Judgment 

entered up — Merger.] — A warrant of attorney to 
confess judgment for £2,000 given by 11. to the bkpt. 
L., to secure the payment of certain bills of exchange 
drawn the sanu; day upon A acci*pted by IF., A 
judgment entered up & registered day follow- 
ing. Thfj bills wer(‘ renewcnl, A tlu^ renewals 
deposited by L. with A. to H(‘cure a debt of £1,209 
with a memorandum stating th,at the bills were 
secured by a judgment but no mention made of 
intere.st payable tliereon. IntiTcst, however, was 
I)aid by L. to A. for ten years at tlu? rati* of 12 i per 
cent, per annum : — Held : the original bill brujami' 
merged in the judgment A by viiiue tliereof 
constitutetd a charge upon the real estate of H., & 
consequently that no new contract for loan or 
forbearance of money could be sustained at more 
than 5 per cent, per annum intiTost ; & under 
any circumstances A. was not imtitled to more 
than ordinary interest. — R-e Lane, Ex p, Hodge 
(1857), 26 L. J. Bey. 77 ; 29 L. T. O. H. 350. 

248. Judgment not entered up — 

Agreed interest 5 per cent, per month.] — A memo- 
randum indorsed on a warrant of attorney stated 
that the warrant had been given to secure the 
payment on June 2, 1864, of a sum of money, witli 
interest thereon at the rate of 5 per cent, per 
month ; tliat judgment was forthwith to be 
entered up, A; that if the debt U interest were not 


half per cent, per month till paid,’* the 
borrower is not obliged to pay interest 
at said rate after maturity of the loan. 
— Hossack V , Shaw (Ont.) (1917), 56 
S. C. R. 581 ; 42 D. L. R. 130.— CAN. 

0. AffreemerU for increase in rate 
after defavU — Aa penalty — Borrower 
tilieved against penalty.] — Upon a con- 
tract for the payment, on a day certain, 
of money borrowed with Interest at a 


certain rate down to tliat day, further 
contract for the continuance of the 
same rate of interest after that day 
until actual paj’ment is not to bo 
implied. When, therefore, the agreed 
rate of interest is excessive & extra- 
ordinary, the ct. will reduce the rate 
to a reasonable araoimt. — ^M anchund 
Haxsbaj V . Bapcsarkb Rubtambhai 
(1878), I. L. R. 3 Bom. 131.— IND. 


J, .] — A proviso 

for retrospect Ivo enljanceinent of in- 
terest, in default of parent of the 
Interest at a duo date, Is generally a 
penalty which should be relieved 
against. — Umarkhan Mahamadkiian 
Drshmukhv. Salrkhan (1892), I. L. R. 
17 Bom. 106.— IND. 

s. Whether neceaaarily a penalty. ] 
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6 . — Rate of irdereat: Sub^aects, 5, 0, 7 d: 8 . 

Sect. 0 : Svh-aect, 1 .] 

paid on the day aforesaid, execution was to issue. . 
The debt was not paid at the time named, & I 
judgment was not entered up : — Held : after the 
day named for payment the debt carried interest 
at 4 per cent, per annum only. — Kobinson v. 
Wood (1869), 18 W. R. 32. 

Annotation : — Reid. Cook r. Fowler (1874), L. R. 7 H. L. 27. 

Original agreement to pay interest merged 

in Judgment.] — See Judgments, Vol. XXX., pp. 
164, 166, Nos. 332-339. 

249. Ordinary interest.] — Re Lane, Ex p. 
Hodge, No. 247, ante, 

260. Fair & reasonable rate — In light of cir- 
cumstances.] — Cook v, Fowler, No. 67, ante. 

251. Agreement for increase in rate after de- 
fault — As penalty — Borrower relieved against 
penalty — Mortgage.] — Anon. (1694), Freem. Ch. 
197 ; 22 B. B. 1167. 

262. Whether necessarily a penalty — Sale 

of land — Separate & distinct contract.] — A con- 
tract for sale of land i)rovided that the purchaser 
should pay interest on the purcihase-money at 4 per 
cent., from the time of taking possession until 
July 1, 1858, the day appointed by the contract 
for tlie payment of the purchase-money, after 
that day at 5 per cent. ; if the purchase-money 
should not be then paid, & after Jan. 1, 1859, at 
8 per cent., with a proviso that this should not give 
the purchaser the right to deday the payment of 
the purchase-money on paying such higher rate 
of interest : — Held : the stipulation for payment 
of a higher rate of interest was not in the nature of a 
penalty to secure the jiunctual i)ayment of the 
purchase-money, against which the purchaser was 
entitled to be relieved, but a separate & distinct 
contract which he was bound to perform. — 
Herbert v, Salisbury & Yeovjl By. Co. (1866), 
L. B. 2 Bq. 221 ; 14 L. T. 507 ; 14 W. B. 706. 

258. Where no rate agreed — Four per cent.] — 
A. being indebted to B. in £800 on a stated account, 
(mtored into articles for the payment of this debt 
by instalments, of £80 per annum, A. afterwards 
by deed, created a term of years for the payment 
of his debts out of the rents & profits of his estate, 
but not by sale or mtge. Only two of these 
instalments being paid, a bill was brought for 
recovering the rest ; & on a question, whet her they 
carried interest, it was lield they did ; they were 
accordingly decreed to bo paid, with interest at 
4 per cent. — Kildare (Countess) v, Hopson 
(1734), 4 Bro. Pari. Cas. 550 ; 2 B. B. 374, 11. L. 


Sub-sect. 6 . — As between Bxecutors and 
Beneficiaries. 

See CoNPT^iCT op Laws, Vol. XI., pp. 376, 377, 
Nos. 552-554 ; Executors, Vol. XXIII., pp. 414, 
415, Nos. 4853-4873. 


Sub-sect. 7. — ^As between Tenant fob Life 
and Remainderman. 

See Settlements ; Trusts & Trustees ; 
Wills. 


Sub-sect. 8. — On Advancements. 

See^ generally, Settlements ; Wills. 

254. Whether computed at three or four per 
cent.] — In the absence of any direction by a testator 
to the contrary advancements to his children on 
account of their portion bears no interest up to his 
death but from his death they bear interest at 
4 per cent. — Stewart v, Stewart (1880), 15 Oh. D. 
539 ; 49 L. J. Ch. 763 ; 43 L. T. 370 ; 29 W. B. 
275. 

Annotations: — Folld. Re Davy, Hollingsworth v. Davy, 
(1908] 1 Ch. 61. Reid. Ashworth v, Munn (1886), 34 
Ch. 1). 391. Mentd. Lltnpus v. Arnold (1884), 15 Q. B. D. 
300 ; Re Lacy, Royal General Theatrical Fund Assoon. v, 
Kydd, (1899] 2 Ch. 149 ; Re Ford, Ford v. Ford, [1902] 1 
Ch. 218 ; Re Roby, Hewlett v, Ne\^ngton, [1908] 1 Ch. 71. 

255. .] — Testator gave his residuary estate 

to his widow for life with remainder to his children 
equally, with a proviso, in the common form for 
bringing into hotchpot all sums advanced to any 
of them by him in his lifetime. Testator made 
advances to some of his children. In distribut- 
ing the residuary estate among the children after 
the death of the widow : — Held : the advanced 
children must bring their advances into hotchpot 
with interest at 4 per cent, up to the distribution 
of the estate. Such interest to be computed from 
the death of the widow not from the date of 
respective advances or from the death of testator. 
— He Rees, Bees v. George (1881), 17 Ch. D. 
701 ; 50 L. J. Ch. 328 ; 44 L. T. 241 ; 29 W. R. 
301. 

Annotations : — Expid* Re Lambert, Middleton v. Mooro, 
(1897] 2 Ch. 169. Reid. Ashworth v. Munn (1886), 34 
Oh. 1). 391 ; Re Dracup, Field v. Dracup (1893), 63 L. J. 
Ch. 238 ; ue Dallrrioyer, Dallinoyor v. Dallmeyer, [1896] 
1 Ch. 372 ; Re IlargreaveH, Hargreaves v. Hargreavus 
(1902), 86 L. T. 43 ; Rc Whltcford, Inglis v. Whlteford, 
(1903] 1 Ch. 889: Re Tod, Bradshaw v. Turner, [1916] 
1 Ch. 5(59. Mentd. Re Willoughby, W^illoughby v. Decies, 
(1911] 2 Ch. 581 ; Rc Forster-Brown, Barry v. Forster- 
Brown, [1914] 2 Ch. 584. 

256. .] — Testator who died in 1878 be- 

queathed £30,000 witli interest at 4 per cent, on 
trust for his widow for life, after her death for 
division into four equal parts & payment of one 
part to his son, the remaining three fourths to fall 
into residue. He declared that any sum which he 
should advance or covenant to advance to any of 
his children should be taken in satisfaction pro 
tanto of the advanced child’s provision, this 
provision w^as to apply expressly to a sum of 
£6,000 which he had covenanted to advance to the 
trustees of one of his daughters’ marriage settle- 
ment. lie gave his real estate Ac his residuary 
personal estate to his trustees on trust to sell & 
convert dt out of the proceeds to pay his debts ds 
legacies, & to divide the residue into three equal 
shares, one of such shares for each of his three 


— Where inonoy is borrowed under 
a contract for repayment with in- 
toroHt on a oertaiii day, & the con- 
tract stipulates that if tlie money is not 
paid at the due date it shall thence- 
forth oarrj^ interest at an enhanced 
rate, such a stipulation is not a penalty. 
8c the enhanced rate agreed to be paid 
may be recovered In its entirety. — 
Maokintosh V. Crow, Mackintosh v. 
Gore (1883). I. L. R. 0 Calc. 689 ; 13 
C. L. R. 102.— -IND. 

PART III. SECT. 6, SUB-SECT. 7. 

f. Six per, wn/,)— Upon reference 


to the master to ascertain the amount 
to wiiioh a widow’ was entitled for 
income out of the trust estate which 
had been devised to her for her life, 
some of the investments having been 
unproductive & realised at a loss : — 
IIM: a calculation should be made 
of w^hat principal invested at the date 
from w’hich Interest was to run, at 
6 per cent, per annum, w’ould amount 
with Interest to the sum actually 
realised, then the difference 
between this principal &, the amount 
realised should go to the tenant for 
life, ac the rest to the remaindermen. — 


Miller v, Daiil (1894), 10 Man. L. R. 

97. — CAN. 


PART III. SECT. 5, SUB-SECT. 8. 

g. IHve per cent .] — Where the wUl 
gave to the trustees a power of 
advanoemeut in favour of testator's 
sous the power was exercisable during 
the continuance of the life estate, but 
any son in whoso favour an advance- 
ment wras made was chargeable with 
interest thereon at the rate of 5 per 
oent . — Re Findlatson, Findlatbon 
V. Keith (1897), 6 B. C. R, 517.— CAN. 
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daughters for life, & after her death for her issue, 
His estate consisted chiefly of land, of which thi 
trustees in exercise of their discretion under thc 
will postponed the sale. They raised upon mtge 
a sum sufficient to pay the debts, including th< 
£6,000 which they paid to the daughter’s trustees 
but the £30,000 was not so raised. The rents o: 
the real estate after providing for the interest on 
the £30,000 & on the mtge., produced a surplus 
income of about £200 a year, which was paid in 
equal shares to the two unadvanced daughters. 
The widow died in 1895 : — Held : upon the division 
of the residue, the period of distribution was th< 
death of testator ; the advanced daughter, besidei. 
bringing into hotchpot the £6,000, must be charged 
with interest thereon as from the date of the 
advance ; but the rate of interest ought to be 3 & 
not 4 per cent. — Re Lambert, Middleton r. 
Moore, [1897] 2 Ch. 169 ; sub nom. Be Lambert, 
Moore v. Middleton, 66 L. J. Ch. 624 ; 76 L. T 
752 ; 45 W. R. 661 ; 41 Sol. Jo. 560. 

Annotations : — Consd. Re Hargrreavea, Hargrreavea v 
Hargroavoa (1902), 86 L. T. 43 ; Be Whlteford, Inglis v. 
Whiteford, [1903] 1 Ch. 889. Dbtd. Re Davy, Hollinga- 
worth V. Davy, [1908] 1 Ch. 61. Refd. Rc Tod, Bradshaw 
V. Turner, [191(5] 1 Ch. 568. Mentd. Re WiUoughby. 
Willoughby V. Docies, [1911] 2 Ch. 581 ; Re Forster 
Brown, Barry v. Foratcr-Brown, [1914] 2 Ch. 584. 

257. .] — Testator by his will & codicil 

after giving certain legacies devised &■ bequeathed 
his residuary estate to trustees upon trust to pay 
out of the income thereof the annual sum of 
£2,000 to his widow during her life subject 
thereto to divide the residuary estate into as many 
shares as there should be cliildren living at his 
death & to pay the annual income of such shares 
to his children k then upon trusts therein expressed. 
Testator provided as to certain advances already 
made to some of his children & as to any future 
advances to his children exceeding at any one 
time the sum of £2,000, these advances should 
be treated as capital of the original shares & 
brought into liotchpot k accounted for accordingly* 
Testator died on ,luly 3, 1887 & left surviving six 
children, of whom three had received advances 
k tlu'ee had not. The widow died in Mar. 1 900 : — 
Held : in bringing the advances into hotchpot for 
the purpose of determining the respective shares 
of the six cliildren the shares of the advanced 
children must respectively be debited with 4 per 
cent, on the respectiv^e advances from testator’s 
death down to the time when the estate ought or 
should be deemed to liave been divided. — Re 
Hargreaves, Hargreaves r. Hargreaves (1902), 
86 L. T. 43 ; varied on appeal (1903), 88 L. T. 100, 


C. A. 

Annotations : — ^Dbtd. Re Whlteford, Inglifl v. Whitoford, 
[1903] 1 Ch. 889. Comd. Re Davy, Holllnwworth e. 
Davy, [1908] 1 Ch. 61. Refd. Re J’oyMcr. Landon v. 
Poyser, [1908] 1 Ch. 828 ; Re Willoughby, Willoughby v. 
Declos, [1911] 2 Ch. 581;/*; Forster- BrowTi, Bany r. 
Forster-Brown, [1914] 2 Ch. 584 ; Re Cooke, Randall v. 
Cooke, [1916] 1 Ch. 480 ; Re Tod, Bradshaw v. Turner, 
[1916] 1 Ch. 567. Mentd. Re Gilbert, Gilbert v. Gilbert, 
[1908] W. N. 63 ; Re Hart, Hart v. Arnold (1912), 107 
L. T. 767 ; Re Craven, Watson tJ. Craven, (1914) 1 Ch. 


358. 


258. .] — W. had three sons, H., S., & B. 

On the marriage of H. in 1866 W. conveyed upon 
the trusts of H.’s marriage settlement real estate 
of the value of £4,000, & by the settlement cove- 
nanted to pay £6,000 to the settlement trustees 
within six calendar months after the death of the 
covenantor. H. died before W. W. died in 
June, 1893, having by his will, after giving certain 
legacies, &, to his wife, an annuity, given his 


residuary estate to trustees upon trust, as to one- 
third for S., & as to another one-third for B. The 
remaining one-third was directed to be transferred 
to the trustee’s of H.’s settlement to be held upon 
the trusts thereof, but subject to the proviso that 
after payment of the £6,000 the sum of £10,000, 
the £6,000 plus the £4,000, should be considered to 
have been received & advanced out of residue in 
respect of H.’s portion, k should for the purpose 
only of ascertaining the amount of that portion, 
be considered as part thereof, k should be 
accounted for in the way of hotchpot accordingly. 
On Dec. 6, 1893, the trustees of the will paid the 
£6,000 to the settlement trustees. B. died in 
Aug. 1893, & under his will his wi(iow was tenant for 
life. The trustees of W.’s will made payments of 
equal amounts from time to time (1) to 8. k 
(2) to B. & the trustees of liis will. Part of each 
sum was treated as capital, k the rest (of which 
half was paid to B.’s widow) as income. On the 
death of W.’s widow in 1902 the sum set apart 
to answer her annuity fell into residue : — Held : 
the rate of interest to be charged was 3 per cent, 
only. — Re Whitepord, Inglis v. Whitepord, 
[1903] 1 Ch. 889; 72 L. J. Ch. 510; 51 W. R. 
491 ; 47 Sol. Jo. 336. 

Annotation : — ^Retd. Re Davy, IIolliiigHworth v, Davy, 

[1908] 1 Ch. 01. 

259. .] — The general rule of the ct. that 

interest must be calculated at 4 per cent, has not 
been altered. Interest on advances wliich have 
to be brought into hotchpot must still be paid at 
that rate. — Re Davy, IIoli.ings worth v. Davy, 
[1908] 1 Ch. 61 ; 77 L. J. Ch. 67 ; 97 L. T. 654, 
0. A. 

dntwtation : — FoUd. Re Cooke, Ilaiidal] v. Cooke, [1916] 1 

Ch. 480. 

260. .]— fi’c Cooke, Randall v, Cooke, 

[1916] 1 Ch. 480; 85 L. J. Ch. 452; 114 L. T. 
555 ; 60 Sol. Jo. 403. 


Sect. 6. COMPOUND INTEREST. 

SUU-SECJT. 1.-- (iENERAL RULK. 

261. Compound interest not allowed.] — Interest 
upon interest not given.— W aring v, Cunlippe 

1790), 1 Ves. 99 ; 30 B. R. 249, L. C. 

Annotation : — Refd. Ex p, MorrlH (1790), 1 Vor. 132. 

262. .] — A Scotsman in Calcutta opened an 

account with a banking k agency house there in 

786 ; k died in 1810, having been insane from 
793. A partner in the house, being in Scotland 
n 1812, enclosed, in a letter to iiui customer’s 
'olatives there, an account current with him from 

787 to 1810, signed by the firm, bringing out 
nnual balances in his favour, oomposi^d of annual 

a^ccumulations of Indian interest, the last balance 
ixprcssed “ to bear intcjrest at 9 per cent, per 
rtnum,” In 1835, the customer’s relatives 
btained administration of his estates , k prosecuted 
.ctions, which were btjfore commenced in the 
Scottish cts., on the account current, against 
mother paitner who joined the firm in 1793, k 
ontinued a partner through several changes till 
820 ; k they claimed Interest at 9 per cent, 
ipon the last balance in 1810, A upon the annual 
accumulations thereof since: — Held: (1) a debt 
as sufficiently constituted against the firm by the 
account rendered by them, together with interest 
.t 9 per cent, on the last balance in 1810, down to 


PART 111. SECT. 6, SUB-SECT. 1. 
S61I. C(mpovnd not dUowed.] 

— ^Barkom V. TuR.yBULL (1856), 13 
U. C. R. 277.— CAN. 


261 11. .1 — Fimoussov V. Fyftk 

(1841), 2 Robin. App. 267.— SOOT. 

261111. .] — liAWSON V. Hakbi- 

SQX. (19161 N. Z, L. n, 1195.— N.Z. 


261 iv. .]— Whitbway v . New- 

rouxtJLA.vn Oover.vmk.vt (1900), 8 
Nfld. L. U. 414.— NfLD. 
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Sect, 6 . — Compound interest: Sub-sects, 1 2, 

g., C, <Sc D. Sects. 7 8.] 

final decree ; & one partner was bound by the 
account so rendered ; (2 ) the debt did not carry 
compound interest from 1810. 

(3) There cannot be a title to compound interest 
without a contract, express or implied, or custom. 

(4) By the law of England, a contract for 
compound interest is not valid, except in mer- 
cantile accounts current for mutual transactions. 
— Feiigusson V. Fypfe (1841), 8 Cl. & Fin. 121 ; 
8E. R. 49. 

Annotations : — As to (2) Befd. Crossklll v. Bower, Bower v 

Tumor (18G3), 32 Beav. 8C ; WilliaiuHon v. Wlllaiimon 

(1869), 20 L. T. 380. As to (3) Eefd. CroHfiklll v. Bovver, 

Bowor V, Turner (1863), 32 Beav. 86. As to (4) Re!d. 

OrofVHkiil V. Bowor, Bowor v. Tumor (1863), 32 Beav. 86. 

Oenerally, Mentd. Barflold v. Loughborough (1872), 8 

Ch. Apj). 1. 

263. Application of rule — Bond debt.] — Subse- 
quent interest on a mtge. to be calculated ui)on 
the principal & interest reported due ; but upon 
bonds or legacies, on the principal only. — P eiikyns 
V. Baynton (1784), 1 Bro. C. C. App. 574 ; 28 
E. It. 1305, a 

Annotation Retd. Whation v. Cradock (1836), 1 Keen, 

267. 

264. — ^ .] — Interest not to be allowed 

upon the interest of a bond debt computed in a 
report. — T ubneh. v. Tuuneu (1819), 1 .iac. A: W. 
39 ; 37 E. H. 290. 

Annfjfations .‘--Retd, Whation v. Cradock (1K36), 1 Koon, 

267. Mentd. Uavonport v. 8(.afl'ord (18.01), 14 Beav. 

310 ; /te JStevonH, Cooko v. HtovenH, (1898] 1 (Jh. 162. 

See, generally, Bonds, Vol. VII., jip. 215-218. 

266. Agreement for payment of purchase- 

money by instalments.]-— Agrecmient for tlu* pay- 
ment of the iiurcdiase-iuoney of an (‘stat(‘ by yc'arly 
instalments wit h int-erest, tlu‘. four last of which are 
to bo rcitained by the purchaser, as an indemnity 
until a good titles shall be made, does not entith^ 
the vendor to compound intercjst on such instal- 
ments, ux)on a bill by liim for spvicitie p(;rformancc 
of the agreement, it a])pearing that until such bill 
was filed be was not prepared to make* a good title 
to the premises in question. — Stkaiton v. Symon 
( 1838), 2 Moo. I". V. V. 125 ; 12 K. It. 951, P. (\ 

266. .] — By a contra, ct. of s/de, (li(‘ 

purchaser* is to p/iy a certain sinri by six inst/d- 
meuts, iV: /dso 5 p(»r e-eiit half y/.uirly, from the day 
appointed for the payment- of tlu* si'cond inst/d- 
ment-, upon tlj(» four remaining inst/dnu'nts, until 
paid ; such additional sums by way of perceuta.g(* 
to be si*cui*(*(l by t he bond of’ tlu* purchast*!-. In 
the contr/ict, (N: also in the dtadaration tliei’eon, this 
additiomd per/rentage is called “ interest ” upon 
the instidrnents. Neither tlu* instalments nor t he 
additional jiereent age arc* paid as they become due. 
nor is any bond given : — Held : tlu* purcluiHei was 
charge/ible with int(*rest upon tlie last four instal- 
ments until actual payment of those* instalments, 
but the jury were not bound, either at c*ommon 
law or under Civil I»rocedure Act, 1833 (c. 42), 
8. 28, to give interest upon the additional jier- 
centage treatini by the p/irties as “ inte'rest.” — 
Attwood V. Taylob (1840), 1 Man. & G. 279 ; 
1 Scott, N. H. (U 1 ; 133 K. K. 340. 

267. — Charge lor principal & Interest- 
Order lor payment Into court — Extension ol time.] — 

A. B., on whose estat»(j pltf, had a charge for 
principal A inf-ei’cst, being desirous of paying it 
instead of having it raised out of the estate, was 


ordered to pay it into ct. by a given day. He made 
default, & applied for an extension of the time, 
which was granted ; — Held : pltf. was not entitled 
to subsequent interest on the aggregate of principal 
& interest due, but on the principal only. — 
Wilkinson v. Chaiilesworth (1840), 2 Beav. 
470 ; 48 E. R. 1263. 

Annotations: — FoUd. Whitfield v. Roberts (1861), 7 Jur. 
N. S. 1268. Rsfd. Kltoii r. Cnrtols (1881), 45 L. T. 435. 

Mortgages.] — See Mortgage, Part XVII., 

Sect. 6, post. 

I Debt to bank.] — See Bankers, Vol. III., 

I pp. 205-267, Nos. 815-824, 828, 829. 

Guarantee.] — See Guarantee, Vol. XXVI., 

p. 130, Nos. 995, 996. 

Money borrowed by directors of company.] — 

See Companies, Vol. IX., p. 472, No. 3095. 

Money in hands of personal representative.] 

— See Executors, Vol. XXIV., pp. 696, 698, 701, 
702, Nos. 7209, 7227, 7208-7275. 

Payment of legacies.] — See Executors, 

Vol. XXIII., p. 415, No. 4872. 

Shipping claim.] — See SrappiNG. 


Sub-sect. 2. — Exceptions to General 
Rule. 

A . Express A greement. 

268. Compound interest allowed.] — Aw'ard not 
to be impeached for /illowing compound interest ; 
for it may lx* allowed in case of a contract for it 
cither exjiress or be inferred from the nature of the 
d/^alings betwc'cn the jiarties ; as if it is according 
t-o the course of their trade ; therefore it is a 
conclusion of fact, on which the judgment of the 
arbitrators is final. — Morgan v, Mather (1792), 
2 Vos. 15 ; 30 E. R. 500. 

AnnolaiionH : — Refd. Rufford r. Bishop, Bishop r. Rufford 

i v’ *1* ^ Mentd. He Plows & Middeton 

i* fix' I Wliil-oloy & Robert’s Arbitration, 

11891] j C Ji. 558. 

269. .] — J<l^RGUSSON V. Fy'pfe, No. 262 ante. 

270. Vali(iity of express agreement.] — Though 
compound inter/'st cannot be taken under an 
anl.(*eedent ix>ntract, accounts may be settled, 
even half yearly, upon that principle. Exception 
/i.s to r(‘/U s(*euritics. 

It- is clear you cannot a. priori agree to let a man 
Juwe money for t welve months, settling the balance 
at the (‘nd of six months ; & that the interest shall 
cari’y interest for tlx* subse/juent six months. . . . 
But if you agree to settle accounts at the end of six 
months, tliat not- being i)art of the prior contract, 
A llien stipulate that you will forbear for six 
months upon those terms, that is legal (Lord 
Eldon, V.).—Ex p. Bevan (1803), 9 Ves. 223 ; 
32 E. R. 588, L. C. 

Expld. Rufiord r. BIshoj> (1829), 5 Kush. 346. Refd. 

horffussou r. Fyflc (1841), 8 C’l. & Fin. 121. 

271. — - .J A contract on a loan of money to 
add the interest to the principal at the end of each 
year, A: pay interest on the whole sum as principal, 
IS valid in law\ A may be infcri'ed from accounts 
stated by the ilebtor on that footing. 

If a- party show', in an action for money lent, 
that it was the coui*se of dealing between him & 
deft., to calculate the intei*est every year, & add 
that to the principal, A: the next year to calculate 
upon the total, he may recover interest, calculated 
m saine w'ay, for the years subsequent to the strik- 
ing of the last balance betw’een the parties. — 


PART III. SECT. 6, SUB-SECT. 2. — A. 

tnlcrrst aHowed.}— 
Wbewj tiiere is a oloar acrreomeiit for 


payrnont of compound interest, it Is, 
in the absence of dieamtitllnsr circuni- 
^llow-od.— -H aw v . Raaiji 
(1904). I. L. IL 28 Bom. 371.— -IND. 


270 1. ralidUy of express Offreemeni.] 
—Natal Bank kWsba, I1907J 
r. a. 155. — s. AF. 
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Newai V. Jones (1830), Mood. & M. 440 ; 
nom. Newell v. Jones, 4 C. & P. 124, N. P. 

272. In current mercantile accounts.] — 

Febgusson V. Pyfpe, No. 262, ante. 

Agreement for payment of compound interest on 
legacies.] — See Executors, Vol. XXIII., p. 406 
No. 4764. 

Agreement for payment of compound interest on 
mortgages.] — See Mortgage, Part XVII., Sect. 6. 
post. 

B, Implied Agreement, 

273. Compound interest allowed.] — Morgan 
V, Mather, No. 268, ante, 

274. .] — Fergusson v, Fyffe, No. 262, ante. 

275. When agreement implied — From genera! 
course of dealing.] — Newal v, Jones, No. 271. 
ante, 

276. Not from agreement to make up 

half-yearly balances.] — B., up to a certain period, 
made up half-yearly acknowledgments of tlu 
balances due from himself to P. On one occasion 
he gave an acknowledgment of a gross sum due 
from himself to P. ; a part of the sum thus acknow- 
ledged to be due was formed of compound interest. 
B., by a subsequent agreement with P., bound him- 
self to make up half-yearly balances, & to pay the 
sums found due in respect of the building as tlie 
different parts of the work were finished valued. 
B. did not keep up these payments : — Held : 
when accounts were decreed, P. was not entitled 
to have them calculated with half-yearly jt?sts, 
the agreement not necessarily gi\ing him any such 
right, & the precedent of the acknowledgment not 
establishing this as a settled mod(^ of dealing be- 
tween the parties, if such a mode could be l(»gal 
by agreement or by the practice of the parlies. — 
Page v. Broom (1837), 4 Cl. & Fin. 430 ; 7 E. R. 
108, H. L. 

Money advanced by agent,]~ASVe Agenc y, Vol. 

1., p. 559, No. 2077. 

Money advanced by bank.] — See Bankers, Vol. 

111., p. 245, No. 700. 

Agreement implied from rules of building society.] 

— See Building Societies, Vol. VII., p. 409, Nos. 
90, 97. 

Apportionment of expenses of renewal of lease.] 

—See Landlord & Tenant, Vol. XXXI., p. 84, 
No. 2286. 

Money in hands of trustee.]- .SVc Trusts 
Trustees. 

C. Custom of Trade or Business. 

277. Compound interest allowed.] — Morgan 
V. Mather, No. 208, ante. 

278. .] — Fergusson v, Fyffe, No. 202, 


with simple interest at 5 per cent. Compound 
interest \^1 only’ be given against an accounting 
party when he has employed the money in business. 
Qu. : whether it can be given without a case for 
it being expressly made by the bill. 

(2) Mixing the money with the ordinary account 
of a firm of solrs. at a bankers is not such employ- 
ment in business as will render a member of the 
firm liable to compound interest. — ^Burdick v, 
Garrick (1870), 5 Ch. App. 233 ; 39 L. J. Ch. 369 ; 
18 W. R. 387, L. C. & L. J. ; subsequent proceedings^ 
5 Ch. App. 453, L. J. 

AnnotaHons : — As to (1) Apld. Gilroy r. Stephens (1882), 
51 L. J. Ch. 834. Distd. Phillips v. Homfray (1890), 44 
Ch. D. 604. ^fd. Silkst<ono 5c Haierh Moor Coal Co. 
Edey, 11900] 1 Ch. 167 ; DoniinJon C^oal Co. v. Maskinotifire 
S.S. Co.. [1922] 2 K. B. 132. (JcnrraUy, Mentd. Gray v. 
Bateman (1872), 21 W. R. 137 ; Boatwriffld v. Boatmlght 
(1873), 43 L. .1. Ch. 12 ; Watson r. Woodman (1875), 
L. R. 20 Kq. 721 ; Banner v. Bewidge (1881), 18 Ch. D. 
254; Re Exchange Banking; Co., Flltcroft’s Case (1882), 
21 Ch. D. 519: Re Boll, Lake v. Boll (1886), 34 Ch. D. 
462; Charles v. Jonc^s (1887), 35 W. il. 645; Booby 
V. Watson (1888), 39 Ch. D. 178; Lyoll r, Koiinedy, 
Kennedy v. Lyoll (1889), 14 App. Cos. 437 ; Re Sharpe, 
Re Bennett, Masonic & General Life Assce. v. Sharpe, 
I1892J 1 Ch. 154 ; Soar r. Ashwell, [1893] 2 Q. B. 390 ; 
Friend v. Young, 11897] 2 Ch. 421 : North American Land 
& Timber Co. v. Watkins, [1904] 1 Ch. 242 ; Beid- 
Nowfoundland C;o. v. Anglo-American Telegraph Co., 
[1912] A. C. 555 ; Henry e. Ilammond, 11913] 2 K. B. 
515 ; Re Allsop, Whittaker r. Bamford, [1914] 1 Ch. 1 ; 
Nooton r. Ashburton, [1014] A. C. 932 ; Re Biohardson, 
Polo r. Pattenden, [1920] 1 Ch. 423 ; Taylor v. Davios, 
[1920] A. C. 636. 

280. What constitutes employment In trade — 
Not mixing with ordinary account at bank- - 
Solicitors.] — Burdick r. Garrick, No. 279, ante. 

By personal representative.] — See Executors, 
Vol. XXIV., pp. 698-701, Nos. 7226-7235, 7261- 
7264. 


Sect. 7.— APPORTIONMENT OF INTEREST. 

See Apportionment Act, 1834 (c. 22), s. 2 ; 
Apportionment Act, 1870 (c. 35). 

281. Interest on bond — Accrues de die in diem — 
—Though condition for half-yearly payments.]— 

Apportionment of interest upon a bond, according 
:.o the general rule, as accruing de die in diem, not 
xs dividend, or rent, not provided for by tiie 
itatute, is not pnwented by the condition, reserving 
) by cKiiml half-yearly payments. — Banner v, 
/OWE (1806), 13 Ves. 135 ; 33 E. R. 245, Jj. C, 

.]—See. generally. Bonds, Vol. VII., pp. 215- 

218, Nos. 573-605. 

Assignment by wife.]— Husband &; 

ViFE, Vol. XXVII., p. 114, No. 915. 

Interest on share of partnership.]— SVe Partner- 
hip. 


D. Where Money Employed in Trade. 

279. Compound Interest allowed.] — (1) There 
being no proof that an agent had made any intfTcst 
or profit by the money in his hands, he was charged 


Sect. 8.— USURY. 

See, now. Usury Laws Repeal Act, 1854 (c, 90). 
Relief against excessive interest.]— A'ee Part IV., 
:iect. 7, post. 


PART III. SECT. 6. SUB-SECT. 2.— C. 

277 i. Compound interest allowed .] — 
Semble : land -agents may charge com- 
pound interest on advances made by 
them to the use of their principal, if 
such be the general usage. — Ci.e.vpin- 
NiNO V. Moore (1841), Arm. M. & O. 
219.— IR. 

PART III. SECT. 6, SUB-SECT. 2.— D. 

b. Whether compound interest allou^d.] 
— ^Wher© a person borrows a sum 
of money for a certain period, & in 
consideration of the loan the lender 
is to get a share of the profits of the 
business in which the money is to be 
fonployed during that i»eriod, though 


the loan is not repaid at tlio date 
agreed upon, the lender is not entitled 
tf) compound interest. — B kkvks r. 
Lave (1889), 8 N. Z. L. B. 44.— N.Z. 

PART III. SECT. 8. 

k. What amounts to. J — Semitic : there 
Is no legal limit to the rate of Interest. 
— Macdoxaed V . Levy (1) (1833), 1 
Legge, 39. — A US. 

l. .] — Notes given bearing in- 
terest from a period antecedent to 
their date, are not usurious on that 
account, where the debt for which 
they were given was due at that period. 
— Gates v. Crooks (1831), Dra. 446. — 
CAN. 


.]— Stewart v. Bennie 

(1836), 5 O. S. 151.— CAN. 

n. .] — A commission of 2| per 

cent, on drawing & atjcopllng bills 
f»r exchange ; — Held : usurious. — Brad- 
HiTiY V. Holton (1839), 5 O. B. 735. 
—CAN. 

o. .] — K.vAPi»t>. Forrest (1842), 

0 O. H. 5.0 7. —CAN. 

p. .] — Davis v. CnuBB (1844), 

2 Korr, 395.— CAN. 

q. .1 — Turner t>. Gilbert (1844), 

2 Kerr, 464.— CAN. 

r. .1— Boao V . Lewis (1845), 

1 U. C. It. 357.— CAN. 

t. .1 — An agreement that A. 

should allow J)., a lumberer, in addition 
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Part IV. — Money-Lending. 


Sect. 1. --REGISTRATION OF MONEY-LENDERS. 

SUB-BEOT. 1. — ^WHO is A .MoNEY-LENDEB. 

A, In General. 

See Money-lenders Act, 1900 (c. 51), s. 6 ; 
Money-lenders Act, 1911 (c. 38), s. 3. 

282. Question of fact.] — Whether a person is 
carrying on business as a money-lender is in each 
case a question of fact. It is not enough to bring 
a person within Money-lenders Act, 1900 (c. 51), 
to show that he has on several occasions lent 
money at remunerative rates of interest ; to bring 
him within the Act a certain degree of system A; 
continuity about his transactions must be shown. 
— Newton v. Pyke (1908), 25 T. L. B. 127. 
yfnnotoWonfl ReM. Fagot v. Fine (1011), 105 L. T. 583 ; 

Edgelow V. MacElwoo, [1018] 1 K. li. 20t^ 

288. Necessity for system — & continuity of 
transactions.] — Newton v. Pyke, No. 282, ante. 

284. .] — Kirkwood v. Gadd, No. 

824, poet, 

285. .] — Newman v, Oughton, No. 

291, poet, 

286. Money-lending primary object — Advances 
to impecunious persons — For company promoting.] 

— (1) When a lender is in the habit of lending 
money to impecunious persons who are engaged 
in promoting cos. & taking shares in such cos. from 
them by way of bonus for so doing, without the 
money so advanced being necessarily lent to 
facilitate the promoting of such cos., such a lender 
is a “ money-lender ” within Money-lenders Act, 
1900 (c. 51). 


(2) Where the amount of such bonus has no 
ascertainable relation to the accommodation 
rendered, but is fixed arbitrarily with more regard 
to the necessities of the borrower than the risks 
which the vendor runs, the ct. will order the trans- 
actions to be reopened, on the ground that they are 
** harsh & unconscionable.” — ^Bonnard v, Dott 
(1905), 92 L. T. 822 ; 53 W. R. 678 ; 21 T. L. R. 
491 ; on appeal, [1906] 1 Ch. 740, C. A. 

Annotations :—A8 to (2) Refd. Levy v. Dott (1919). 35 
T. L. R. 618. Oenerallv, Refd. Lodge v. National 
Union Investment Co., [1907] 1 Ch. ; Re Debtor, 
Ex p, Carden (1908), 62 Sol. Jo. 209 : Whiteman v. 
Sadler, [1910] A. C. 514 ; Re Campbell, Ex p. Seal, 
[1911] 2 K. B. 992 ; Re Robinson, Clarkson r. Robinson, 
[19111 1 Ch. 230 ; Re Robinson’s Sottlmt., Gant v. Hobbs, 
[1912] 1 Ch. 717 ; Edgolow v. MacElwee, [1918] 1 K, B. 
205. Mentd. Loiigher v. Molyneux, [1916] 1 K. B. 718 ; 
Brlghtman v. Tate, [1919] 1 K. B. 463 ; Anderson v. 
Daniel. [1924] 1 K. B. 138. 

-.] — See, further, Sect. 1, sub-sect. 1, B., 

poet. 

Right to administer Interrogatories.] — Sec Dis- 
covery, Vol. XVlIl., p. 222, No. 1703. 


B. Exemptions from Registration. 

See Money-lenders Act, 1900 (c. 51 ), s. 6. 

287. Persons carrying on bon& fide business — 
Where primary object other than money-lending — 
Discounting bills for customers.] — A. carried on 
business as an art dealer for many years prior to 
1903, & in the course of his business it was 
necessary & incidental thereto to give long credit 
& to take from his customers bills in payment of 
the amounts they owed to him for their purchases. 


to legal intoront, a further sum of 4 per 
cent, upon all moneys advanocHl for 
tho purpoHo of gottinig out timber : — 
Hda : usurious & void.- — Bryhon v. 
Clandinan (1849), 7 U. C. R. 198.— 
GAN. 

a. .] — A stipulation to make 

certain suooilled payments, or in de- 
fault that the other party may do so, 
iSc cliargc more than tho legal Interest 
thereon : — Held : not usury. — Emmons 
V. Crooks (1850), 1 Or. 169. — CAN. 

b. .] — An agrooment to dis- 

count a note on condition that the 
borrower would take part of the amount 
ill bills of exchange, at a uremiiun 
higher than the cash rate, is prirnA 
facie usurious ; but that alone will not 
amount to usury If the excess of pre- 
mium can be asoribed to any n^al 
ooiitingenoy. or was taken as a fair 
equivalent for any risk incurred by the 
lender. — Bank of British North 
Amkrioa V. Fibhkr (1850), 2 All. 1. — 
GAN. 


0. .] — POLIX)OK V. BRAUBURV 

(1853), C. R. 2 A. C. 46.— GAN. 

d. .] — Deft, indorsed a note 

for the aocommodatioii of B. who gave 
it to B. to raises money on it ; B. 
applied to pltf., who discounted the 
note, deduotiiig more than the legal 
interest; — Hrld : It was a loan tiy 
pltf., not a purchase of the note, &: tho 
transaction was usurious. — P ktkks t*. 


Irish (1859), 4 All. 320.— GAN. 

e. .] — Hastings v, Hrnniqai 

(1859), 4 All. 357.--GAN. 


f. Stimson v. Kkrby (1859), 

7 Gr. 510.— CAN. 


t* Lawrknok V. Hammond 

(1800), 4 All. 613.— CAN. 


b. .1 ^ — Edinburqh Life As- 

suiiANCK Co. V. Graham (1860), 19 
U. C. R. 681.— CAN. 


, k. .] — GlRDUBSTONBr.O*RKIU.Y 

(1802). 21 U. C. R. 409.— CAN. 


1. .] — City Bank V. Macdonald 


(1865), 16 C. P. 215.—CAN. 

m. .] — Bank op Montreal v. 

ScoiT (1807), 17 C. P. 358.— CAN. 

n. .1 — Kibrzkowski v. Dokion 

(1868), 20 L T. 170, P. C.— CAN. 

o. .1 — Jardinu V. Mi’Williams 

^1869), 12 N. B. 11. (1 Han.) 579.™ 


p. .] — Wheelock V. Cih:slky 

(1870), 8 N. S. R. 49.— CAN. 

q. .] — ^A proniisHory note was 

expressed to be for £40, but the evidence 
went to show that deft, actually 
reoeived only £38, although he paid 
Interest upon tho laigor amount for two 
years : — Held : the transaotion was 
usurious, & pltf. could not recover. 
— HirroiiiNsoN v. Dill (1871), 8 

N. H, R. 448.— CAN. 

r. .) — ^Trueman v, Wooi» (1880), 

19 N. B. H. 522.— CAN. 


t. .1 — Doran r. Busn (1823- 

1909), 2 Out. Dig. 3488.--CAN. 


aa. .] — FiTLLKii r. 

(1872), 4 Ch. Ch. 70.— CAN. 


I’AHNALL 


bb. .1 — In order to render a 

transaction usurious it must be proved 
to be tainted with extortion, oppres- 
sion, or something akin to fraud. The 
rate of Interest charged is no criterion. 
— South African Srouritibs, Ltd. r. 
Gretlino, [19111 T. P. 362.— S. AF. 


OQ. Question for Jury.] — The 

question of usury or no usur^', upon 
facts properly pleaded, is for the jury. 
— Canada Pbrm.anxnt Buildino & 
Savinqb Society v. Harris (1865), 16 
P. R. 54.— CAN. 


dd. Mortgage to secure debt tainted 
unth usury — JVhether nwrtgagee power 
to recover,] — Chamberlin v. Chambers 
(1844), 1 U. C. R. 126.— CAN. 

te. Securities given in furtherance 
of usurious tran8a(^iofh — Whether void.} 
— Held : all seourities giveii In further- 
ance of an usurious transaction, with 
the knowledge of the person who took 


the HCicurity, were void. — A rmstrong 
V. Somerville (1847), 3 U. C. R. 472. — 

CAN. 

ff. advanced db interest must 

be offered — Where defence of usury 
raised.] — The rule of the ct., that a 
person seeking to impeach a security 
on tho ground of usury must offer to 
pay the amount actually advanced &: 
interest, applies equally to tho assignee 
of tho debtor, although ignorant of tho 
terms on which the security was 
effected. — Drake v. Bank of Toronto 
(1862), 9 Gr. 116.— CAN. 

f 'g. Exemptum of Imilding societies.] 
luildiiig Hocii^ties are virtually ex- 
empted from the usury laws. — Free- 
hold Permanent Building & Savings 
Society v. Choate (1871), 18 Gr. 412. 
—CAN. 

hh. Right to recover usuriom itderest.] 
— l^ETERS V. Horton (1874), 2 Ihig. 
176.— CAN. 

kk. Usurious transaction founded on. 
fraud — Jurisdiction of court to set aside. ] 
— Lalli r. Ram Prasad (1886), I. L. R. 
9 All. 74.— IND. 

11. .] — Tho repeal of the 

usury laws does not affect tho power of 
a Ct. of Equity to review k. set aside 
usurious transactions where they are 
founded on fraud. — Howley v. Cook 
(1873), 8 I. R. Eq. 571.— IR. 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

283 i. Necessity for system — db con- 
tinuity of transactions.}— KABOSg, v. 
Deane (1915), 20 C. L. R. 636.— AUS. 

mm. Liability of salaried employee.] 
— A person in the employment of 
another person, not a resident of 
Canada, whose money is lent, acting as 
the manager of his business, although 
paid by salary k having no share in the 
excessive interest charged, may bo 
oonvioted as a moneylender. — R, v. 
Glynn (1909), 19 Man. L. R. 63.— 
CAN. 
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& to discount & renew the bills from time to time. 
In 1903 he retired from the business & sold ofif his 
stock by public auction, & took bills for the greater 
part of the purchase-moneys, which he discounted 
& renewed from time to time, & some of which 
were still running. After his retirement he carried 
on business as an expert art valuer & adviser, &> 
he also assisted two art businesses, in which he 
was largely interested, by discounting for them 
their customers* bills & by taking bills for the 
interest from time to time due on the debentures 
he held in one of those businesses. He also 
assisted some old friends in the curio trade, & a 
few persons with whom he had been connected 
in business, about ten in all, with loans & by 
discounting bills for them. He did not advertise 
as a money-lender, &; did not discount bills for any 
outsiders. In an action by A. on bills given him in 
1904 for a loan made by him to an old customer : — 
Held : A. was not, & never had been, a money- 
lender within Money-lenders Act, 1900 (c. 61), 
s. 0 ; &, as to the bills given on the sale of his 
stock & renewed <& still running, he came within 
the exception in Money-lenders Act, 1900 (c. 51), 
s. 6 id). — Litchfield v. Dreyfits, [1900] 1 K. B. 
584 ; 75 L. J. K. B. 447 ; 22 T. L. li. 385 ; 50 
Sol. Jo. 391. 

AnnotcUions : — Consd. Newman r. Oiifirhtoii, 11911) 1 K. H. 

792 ; Edgrclow v. MacKlwce, 1 191 8 J 1 K. B. 206. Refd. 

Newton «. Byko (1908), 25 T. L. li. 127. 

288. Advances on bills of sale.] — 

Pltf., who carried on business as an auctioneer, 
surveyor, A valuer, was in the habit of advancing 
money upon bills of sale to any person, against 
whom there was no personal objection, where the 
security was sufficient, charging 15 i)er cent, 
interest. He did so because by that means he 
obtained a valuation fee in the first instance, A 
the business brought him into contact with a class 
of persons from whom he got other business. He 
never lent money on personal security : — Held : 
the pltf. carried on a bo7id fide business not having 
for its primary object the lending of money, in the 
course of which A for the purposes whei’eof he 
lent money, within Money-lenders Act, 1900 (c. 51 ), 
s. G id), A therefore he did not require to be 
registered as a money-lender. — F urbeh v. h^ELD- 
INGS, Ltd. (1907), 23 T. L. K. 302. 

Annotation :-^onsd. Edtfelow v. MacEIwee, 11918) 1 K. B. 

205. 

280. Jeweller’s loans to customers.] — 

When, in answer to a claim for money lent, the 
defence is set up that the person seeking to recover 
is carrying on business as a money-lender A is not 
registered under Money-lenders Act, 1 900 (c. 51 ), the 
orms of proving this fact is upon deft. In deter- 
mining the question whether the business of a 
person is that of money-lending the whole of the 
transactions by way of loan into which he has 
entered must be considered, including those 
cases which may fall within the exceptions to 
Money-lenders Act, 1900 (c. 51), s. 6. 

A person carried on business as a jeweller A 
lent money to customers A persons who came in 
contact with him in coimection with his jewellery 
business : — Held : such loans did not fall within 
the exception contained in Money-lenders Act, 
1900 (c. 51), s. 6 id), as being loans made in the 
course of A for the purpose of a business not having 
for its primary object the lending of money. — 
Fagot v. Fine (1911), 105 L. T. 583 ; 56 Sol. Jo. 
36, D. 0. 

Annataiicn : — ^Rsfd. Edgelow v. MacEIwee, [1918] 1 K. B. 

205 . 

290. Solicitor advancing money to 

clients A others.] — Where a solr. carries on business 
as a money-lender, apart from any bond fide motive 


or object of professional fees or legal practice, A 
his vocation as a solr. is used in order to give a 
colourable professional appearance to ordinary 
money-lending transactions, he is not within 
Money-lenders Act, 1900 (c. 61), s. 6, exception id), 
A unless he is registered under the Act, he cannot 
recover the money advanced. — Edgelow v. 
MacElweb, [1918] 1 K. B. 206 ; 87 L. J. K. B. 
738 ; 118 L. T. 177. 

Annotaiiona .‘—Refd. Lovy v. Dott (1918), 35 T. L. R. 197 ; 

Llpton V. Powell, [1921 J 2 K. B. 51. 

291. Pawnbroker — Where business carried on 
in accordance with Pawnbrokers Acts.] — A pawn- 
broker who on an isolated occasion lends money 
on a bill of sale is not, for that reason merely, 
a money-lender within Money-lenders Act, 1900 
(c. 51). 

Money-lenders Act, 1900 (c. 51), s. 0, excludes 
pawnbrokers from the operation of that Act as 
long as they only carry on the business of pawn- 
brokers within Pawnbrokers Acts. — Newman v. 
OUGHTON, [1911] 1 K. B. 792 ; 80 L. J. K. B. 
073 ; 104 L. T. 211 ; 27 T. L. R. 254 ; 55 Sol. Jo. 
272. 

Annotation : — ^Refd. Edgelow v. MacEIwee, [1918] 1 K. B. 

205. 

.] — See, generally. Pawns A Pledges. 

Bank.] — See, generally. Bankers, Vol. III., 
pp. 257-207, Nos. 707-831. 

Building societies.] — See, generally, Building 
Societies, Vol. VII., pp. 471-485, Nos. 105-188 ; 
Benefit Building Societies Act, 1830 (c. 32). 

Friendly societies.] — See Money-lenders Act, 
1900 (c. 51), s. 0. 

Loan societies.] — See Money-lenders Act, 1900 
(c. 61), s. 0. 

Sub-sect. 2. — Regulations as to 
Registration. 

A. In General. 

See Money-lenders Act, 1900 (c. 51 ), ss. 2, 3. 

292. How registration may be effected — Regis- 
tered post.] — (1) A money-lending co. which ac- 
quires another place of business in addition to 
an already existing place of business makes a 
“ change ** in its place or places of business within 
Money-lenders Act, 1900 (c. 51 ). 

(2) A money-lending co. which sends by post to 
the registry a return in the prescribed form duly 
filled up with the required X)articular8 elTects a 
“registration” within Money-lenders Act, 1900 
(c. 51). 

(3) A money-lending co. acquiring another place 
of business in addition to an already existing place 
of business does not effect the fresh registration 
entailed by such change in its x>lace or places of 
business unless in making its return it inserts in 
the space left in the form for the names qf places 
where the business is carried on the address of 
its existing as well as that of its additional place 
of business. — Staffoiidbhire Financial Co. v. 
Valentine, [1910] 2 K. B. 233 ; 79 L. J. K. B. 
080 ; 102 L. T. 407 ; 20 T. L. R. 302, C. A. 

Effect of faUure to register.] — See Sect. 2, sub- 
sect. 1, •post. 

B. Ae io Name. 

See Money-lenders Act, 1900 (c. 61), s. 2. 

298. ** Usual trade name’’ — Whether name 
adopted for purpose of registration included.] — 

(1) The expression “usual trade name” means 
the name oy which the money-lender elects at 
the time of registration to be known, whether he 
adopted it before or after the commencement of 
Money-lenders Act, 1900 (c. 61). 

(2) A money-lender who carries on business at 
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Sect, 1 . — Registraiimi of money-lendera : Sub‘8eci,2, 
B.dbC,; avb-sect. 3, Sect. 2 : Sub-sects, 1 cfe 2»] 

one address as a member of a firm with a partner- 
ship name, & at the same time carries on business 
alone at another address in a name different from 
that of the partnership, commits a breach of 
Money-lenders Act, 1900 (c. 61), s. 2 (1) (6), for 
which he is liable to a penalty under Money-lenders 
Act, 1900 (c. 61), s. 2 (2), & a promissory note 
given to him at the address where he carries on 
business alone, by way of security for a loan made 
by him at that address in the name he uses there, 
is void. — Stiuling v. Silburn & Pyman, [1910] 1 
K. B. 07 ; 79 L. .T. K. B. 330 ; 101 I.. T. 945 ; 20 
T. L. B. 13. 

Annotationa: — Aa io (1) Refd. Whiteman «. Sadler (1910), 
103 L. T. 29«. Oerierallv, Refd. lie llobinson, Clarkson v. 
Robinson (1910), 80 L. J. Ch. 39. 

294. .] — (1) Under Money-lenders 

Act, 1900 (c. 51), B. 2 (1) (a), a name assumed by 
a money-lender for the first time for the purpose 
of registration cannot be described as his “ usual 
trade name.” 

(2) A money-lender who under different names 
carries on one business as an individual & another 
as a member of a partnership firm carries on 
business ‘‘ in more than omj name ” within 
Money-lenders Act, 1900 (c. 51), s. 2 (1) (6), & 
incurs the penalty imposed by Money-lenders Act, 
1900 (c. 51), 8. 2 (2). 

(3) The provision in Money-lenders Act, 1900 
(c. 51 ), s. 2 (1 ) (c), strikers at a money-lender who 
is actually registered by the registration authorities 
& contracts otherwise than in his registered name, 
dc not at a money-lender who being so registered 
contracts in that mime. — Whiteman v, Sadleu, 
[1910] A. C. 514 ; 79 L. J. K. B. 1060 ; 103 L. T. 
290 ; 20 T. L. K. 056 ; 54 Sol. Jo. 718 ; 17 Mans. 
290, IT. L. ; xmrying S. (\ sub nom. Sadleu r. 
Whiteman, [1910] 1 K. B. 808, 0. A. 

Annotaiima : — Aa io (1) Conid. Cornelius v. Phillips, (19181 

A. C. 199. Aa to (2) Consd. Whiteman v. l^ubllc Prosecu- 
tions Director, fl9li] 1 K. B. 824 ; Cornelius v. Pldlllps, 
11918] A. C. 199. Aa to (3) CoDSd. Cornelius v. PhllllpH, 
I1918J A. C. 199. Refd. He Campbell, Ex p. Seal, I1911J 
2 K. B. 992 ; Re Robinson, Clarkson v. Robinson, [19] 1] 
1 Ch. 230 ; 19ttlr v. Holoombo (1912), 28 T. L. R. 198. 
Generally^ Refd. Blalberu v. Calvert (1910). 26 T. L. R. 
.328. Mentd. He Vaffllaiio Anthracite Colllorlos (1910), 
79 L. J. Ch. 709 : He IJagley, [1911] 1 K. B. 317 ; R. v. 
Holden, 11912J 1 K. B. 483; He Blair Open Hearth 
Furnace (k)., [191 4 J 1 Ch. 390 ; Jubilee Cotton Mills v. 
Lewis, [1924] A. C. 958. 

295. **Own name” — Whether initials sufll- 
cient.J — In nigisteiing his ” own ” name within 
Money-lenders Act, 1900 (c. 61), s. 2 (1) (o), the 
money-lenders need not register his Christian 
name in full, but may register its initial letter only. 

A money-lender, named Mary Wallace, registered 
as ‘‘ M. Wallace ” : — Held : the registration was 
sufficient. 

My attention was called to a number of cases 
in which very learned judges had expressed views 
as to what was & what was not an excessive rate 
of interest. It is clear upon the authorities that 
in considering this question all the circumstances 
of the case must be weighed. ... I think it is 
important to give the ct. reliable evidence, first, 
as to the risk tlie money-lender ran in lending to 
the particular borrower, & secondly, as to the 
profit which the transaction would yield the money- 
lender (Lawrence, J.). — Hart v, Hunoerpord 
(1910), 86 L. J. K. B. 1029 ; 114 L. T. 003 ; 32 
T. L. K. 259 ; 00 Sol. Jo. 309. 

Breach of regulations & effect .] — See Sect. 2, 
sub-sects. 2, 4, post. 


C. As to Address, 

See Money-lenders Act, 1900 (c. 61), s. 2. 

296. Additional place of business — ^Necessity for 
separate registration.] — Staffordshire Finan- 
cial Co. V, Hunt, [1907] W. N. 268. 

Annotationa : — ^Distd. King v. Turnbull (1908), 24 T. L. R. 
434. Refd. Re Debtor, Ex p, Carden (No. 2) (1908), 52 
Sol. Jo. 209. 

297. .] — Staffordshire Financial 

Co. V, Valentine, No. 292, ante, 

298. Whether ” change ” of place of 

business.] — Staffordshire Financial Co. v, 
Valentine, No. 292, ante. 

Breach of regulation & effect .] — See Sect. 2, 
sub-sect. 3, post. 


Sub-sect. 3. — Cancellation of Registration. 

See Money-lenders Act, 1900 (c. 51), s. 3. 

299. Power to cancel.] — Where a registered 
money-lender, during the currency of the period 
for which he is registered, writes to the official in 
charge of the register a letter requesting that his 
registration shall be cancelled, the annexation bv 
the official of the letter to the register so as to be 
seen by any person inspecting it has not the effect 
of cancelling the registration. 

Qu. : whether there is any power under Money- 
lenders Act, 1900 (c. 51 ), or otherwise, to cancel a 
subsisting registration. — ScHAVERiEN v, Corbett, 
[1923] 1 K. B. 699 ; 92 L. J. K. B. 646 ; 129 L. T. 
407 ; 39 T. L. R. 213 ; 67 Sol. Jo. 484. 

300. What amounts to cancellation — Not 
annexation of letter to register.] — Schaverien v, 
Corbett, No. 299, ante. 


Sect. 2.— BREACH OF STATUTORY RESTRIC- 
TIONS. 

Sub-sect. 1. — Failure to Register. 

See Money-lenders Act, 1900 (c. 51 ), s. 2 (1) (a). 

301. Effect of failure to register — Transaction 
void.] — If a money-l(*nder enters into any agree- 
ment or takes any security in contravention of 
Mont^y-lenders Act, 1900 (c. 51), s. 2 (1) (c), 
without having registered himself as required by 
Money-lenders Act, 1900 (c. 51), s. 2 (1) (a), his 
contract cannot be enforced, & there is no trans- 
action to re-open under the powers Money-lenders 
Act, 1900 (c. 51), s. 1 (1). — Victorian Dayles- 
FORD Syndicate, Ltd. v, Dott, [1905] 2 Ch. 624 ; 
74 L. J. Ch. 673 ; 93 L. T. 627 ; 54 W. R. 231 ; 21 
T. L. K. 742 ; 49 Sol. Jo. 725 ; on appeal, [1906] 
1 Ch. 747, n., O. A. 

Annotationa: — Polld. Bonnard v. Dott, [1906] 1 Ch. 740 ; 
Lodge r. National Union Investment Co., [1907] 1 Ch. 
300. Apmd. & Distd. Wlilteman v. Sadler, [1910] A. C. 
514. Folld. iic Robinson, Clarkson v. Robinson, [1911] 
i Ch. pO, Apld. Lougber v. Molyneux. [1916] 1 K. B. 
718. Refd. Dott V. Brickwell (1906), 23 T. L. R. 61 ; 
Litchfield r. Dreyfus, [1906] 1 K. B. 584 ; Re Robinson’s 
Sottlint., Gant v. Hobbs (1912), 106 L. T. 443 ; Levy r. 

t Mentd. Brightman v. Tate, 

[^m9] 1 K. B. 463 ; Anderson v. Daniel, [1924] 1 K. B. 


302. Right of borrower to recover 

security.]— Money-lenders Act, 1900 (c. 51), s. 2 
(1) (c), applies to a money-lender who has not 
regi.stered himself as such under the regulations 
of the Act, &> prohibits him from making any 
agreement with respect to the advance & repay- 
ment of^ money, & from taking any security for 
money, in the course of his business as a money- 
lender. Consequently any such agreement is 
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illegal & void, &, the statutory prohibition being 
intended for the protection of the borrower, the 
borrower under any such agreement may recover 
any securities which he has given to the money- 
lender, although the money-lender cannot recover 
the money which he has advanced. — B onnard v. 
DOTT, [1906] 1 Ch. 740 ; 75 L. J. Ch. 446 : 94 
L. T. 656 ; 22 T. L. R. 399, C. A. 


Annotations : — Folld. Lodge v. National Union Investment 
Co., fl907] 1 Ch. 300. Ai;iu. Ac Doutur, Kx p. Carden 
(No. 2) (1908), 62 Sol. Jo. 209. Apprvd. & Distd. White- 
man V. Sadler, [1910] A. C. 614. PoUd. Re Robin- 
son, Clarkson v. Robinson, [1911] 1 Oh. 230. ApM. 
Lougher t>. Molymeux, [1916] 1 K. B. 718. Consd. Edgeiow 
V. MacElwee, [1918] 1 K. B. 206. Refd. jKe Cainplwll, Ex p. 
Seal, [1911] 2 K. B. 992 : Re Robinson’s Settlmt., Gant 
V. Hobbs. [1912] 1 Ch. 717 ; Levy i>. Dott (1919), 3.5 
T. L. R. 518. Mentd. Brightman v. Tate, [1919] 1 K. B. 
463 ; Anderson v. Daniel, [1924] 1 K. B. 138. 


303. On terms of repaying 

money lent.] — In an equitable action by a borrower 
against an unregistered money-lender for the 
return of certain securities mortgaged by the 
borrower to secure advances : — Held : on the 


authority of Victorian Daylesford Syndicate Ltd. 
V. Dotty No. 301, antCy & Bonnard v. Dotty No. 286, 
antCy the loan transactions were void for illegality ; 
in the case of loan transactions void for illegality 
the usual rule was that neither party could sue 
the other for the restoration of property or the 
repayment of money, but borrowers in illegal loan 
transactions came within the exception to this 
rule in Bonnard v. Dotty No. 286, antCy &, as it 
was an appeal to equitable jurisdiction, pltf. ought 
to be put on terms, as he could not obtain equity 
without himself doing equity by repaying the 
money which liad been advanced to him. — Lodge 
V. National Union Investment Uo., J..td.,[1907) 
1 Ch. 300 ; 76 L. J. Ch. 187 ; 96 I.. T. 301 ; 23 
T. L. R. 187. 


Annotations : — ^Distd. Chapman v. Mchaol^on, [1909] 1 Ch. 
238. Mentd. Sinclair v. Brougham, [1914] A. C. 398; 
He Jubiloo Cotlon Mills, [1922] 1 Ch. 100. 


304. Money borrowed on mortgage.) 

— By his marriage settlement R. assigned funds 
to trustees upon trusts under wliich ho took a 
protected life interest A the trustees were em- 
powered to pay his debts A: for that purpose to 
raise money upon his request in writing. In 
Nov. 1906, he committed an act of bkpey., on 
which he was adjudicated a bkpt. in Apr. 1907. 
In Dec. 1906, he signed a request to the trustees 
to raise £800, for payment of his debts. They 
borrowed the money from (1. A executed a mtge. 
in wliich they covenanted “ as sucli trustees but 
not otherwise ” to repay the mon(\v with interest 
at 6 per cent. G. brouglit tliis action to enforce 
his security ; — Held : the mtge. was taken by 
G. in the course of his business as a money-lender 
A was therefore entirely void, inasmuch as he 
was not registered ; that being so, the debt was 
gone & G. could not succeed in a claim for money 
had & received ; G. had not been taken by sur- 
prise, & under the circumstances the omission of 
one of the trustees to plead Money-lenders Act, 
1900 (c. 51), was immaterial . — Re Robinson’s 
Settlement, Gant v. Hobbs, [1912J 1 Ch. 7)7; 
81 L. J. Ch. 393 ; 106 L. T. 443 ; 28 T. L. R. 298, 


Vv. jy.. 

Annotations: — Consd. Edgeiow v. MacElwee, [1918] 1 K. B. 
206. Befd. Lipton v. Powell, [1921] 2 K. B. 61. Mentd. 
Pirie V. Richardson (1926), 70 Sol. Jo. 1023. 

305. Advances by solicitor.]— Edge- 

low V. MacElwee, No. 290, ante. 

306. Effect of lapse of registration — Transaction 
void — Effect on subsequent agreement.] — At a 

time when deft., who had been registered as a 
money-lender, but had allowed the registration 
to lapse, was nevertheless still carrying on business 


as a money-lender, an agreement was made 
between pltf. A deft., whereby, in return for an 
advance of £500 to pltf. for six months A a 
guarantee of a loan of £1,000 which was made to 
pltf. by a third party A was otherwise secured, it 
was agreed that 25 per cent, of the profits of a 
theatre, the lease of which pltf. had agreed to buy, 
should belong to deft, for eighty-seven years, 
subject to pltf.’s being able to carry out the pur- 
chase, A it was further agreed between pltf. A 
deft, that pltf. was to be liable for losses, deft, 
being only responsible for his guarantee. Subse- 
quently pltf., in order to carry out the purchase, 
required to mortgage the theatre, A a second agree- 
ment was made, whereby it was agreed between 
pltf. A deft, that deft., in consideration of his 
consenting to the mtge. of the whole interest, 
including his quarter share, should have his share 
increased to 50 per cent. : — Held : under Money- 
lenders Act, 1900 (c. 51), both agreements were 
void.— Levy v. Dott (1919), 35 T. L. R. 518, 0. A. 

307. Loan induced by fraud — Right of action 
for misrepresentation.] — An unregistered money- 
lender can maintain an action to recover damages 
for fraudulent misrepresentations whereby he was 
induced to advance money on loan. — Dott v. 
Brickweli. (1906), 23 T. L. li. 61. 

308. Proof of registration — Onus of proof — On 
party setting up non-registration.] — Fagot v. 
Fine, No. 289, ante. 

309. Examined or certified copy not 

necessary.] — Pltf., a money-lender, brought an 
action in the county ct. on a promissory note made 
in her favour by defts., who did not deny that the 
sum claimed had not been paid. Defts. had not 
given notice that they relied upon the statutory 
defence that pltf. was not registereil as a money- 
lender, A they were therefore prevented from 
setting up that defence at the trial. Nothing 
appeared on the face of the transaction between 
the parties or in the course of the proceedings to 
suggest that pltf. was not registered. Pltf.’s agent 
gave evidence on her behalf, stating that she was 
registered, A producing a copy of he^r return of 
particulars for registration which he said had been 
obtained from the registration authorities ; A 
defts. did not attempt to shako his evidence by 
cross-examination or otherwise. The county ct. 
judge held that pltf. must giv(5 strict proof of her 
registration by an examined or certified copy 
thereof, A, as she had not done so, he gave judg- 
ment for defts. On appeal to the Div. Ct. : — 
Held : in the circumstances it was not necessary 
pltf. should prove her registration by an examined 
or certified copy thereof, A she was entitled to 
judgment. — Lii'TON v. Powell, [1921 ] 2 K. B. 51 ; 
90 L. J . K. B. 306 ; 125 L. T. 89 ; 37 T. L. R. 289 ; 
65 Sol. Jo. 275. 


Sub-sect. 2.— Carrying on Business in Other 
THAN Registered Name. 

See Money-lenders Act, 1900 (c. 51), s. 2 (1 ) (6). 

310. What amounts to — Fraudulent conceal- 
ment of Identity.]— Pltf., a money-lender, adver- 
tised under a fictitious name, A deft, borrowed 
money A gave a promissory note to secure the sum 
borrowed A interest. In an action on the pro- 
missory note the jury found that pltf. intentionally 
concealed his identity to induce deft, to borrow 
money of Linn as if from another, A that deft, was 
so induced ; tliat pltf. did so fraudulently ; that 
deft, entered into the contract believing that he 
was doing so with a person of the fictitious name 
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pltf., & that deft, repudiated the contract 
wiwiin a reasonable time after he discovered that 
pltf. was the person with whom he had con- 
fraudulent concealment by 
pltL of his identity with a person whose reputation 
m business was such that deft, would not have 
de^t n^th him was material to the inducement 
which brought about the contract, which deft, 
was therefore entitled to repudiate within a 
^asonable time after the discovery of the fraud. — 
Gomon V. Street, [1899] 2 Q. B. 641 ; 69 L. J. 
S' 237; 48 W. R. 158; 15 
T. L. R. 446 ; 43 Sol. Jo. 621, C. A. 

m more than one registered 

Diislness— Trading In partnership & in own name.l 

Financial Co. v. Hunt, [1907] 

812. .] — Stirling v. Silburn 

& Pyman, No. 293, ante. 

V .]— Whiteman v. Saulek, 

No. 294, ante. 

314. — ^ Registered In both names.] 

A money-lender who in fact carries on business 
in more than one name does not the less offend 
against Money-lenders Act, 1900 (c. 51), s. 2 (2), 
because through a mistake of the registration 
authorities ho has succeeded in getting himself 
registered in respect of both businesses.-— Wuite- 

n DlRBClTm, [1911] 

i D. 824 ; 80 D. J, K. B. 681 : 104 H T in5> • 
76 J. V. 136 ; 27 T. L. R. 180, D. C ’ 

816. - — Name wrongly registered.] — White- 
man V. Sadlbk, No. 204, ante? ^ wtuiE 

816. — - Variation in name— Not trivial varla- 
“j law.]— p. wftB registered as a 
money-lender under the name of the “ Wentworth 
^an & Discount Office, of 27, Strafford Houses, 
Wentworth-street, K." She lent money to defts! 

which described lier as P., 
.Wentworth Ixian & Discount Co., of 27, 
Strafford Houses, Wentworth-sti-eot, E." In an 
action on the promissory notes, defts. contended 

»PP«a«>d on the notes 
instead of the word office,” P. was not trading 

Money-lenders Act, 
1900 (c. 61), 8. 2 : — Held: as there was no pre- 
tence for suggesting that the identity of P. was 
in any way concealed by Uio substitution of the 

1'. office,” the variation 
did not vitiate the transaction. 

I think that tlie diffei'ence in the variance is a 
pestion of law &, not of fact (Vauouan Williams, 
D.J.).— 1 EIZEU V. ^EKOWITZ, [1012] 2 K. B. 235 ; 
81 L. J. K. B. 718; 106 L. T. 778; au6 nom. 
Wentwouth Loan Co. v. Lbpkowitz, 28 T. L. R. 
oi54, C. A. 

Ann^^ion Gonsd. Fluogold v. Cornolius, I1U16] 2 K. B. 

unregistered partner* 
separately registered.]— 

T. was in need of money for the purpose of his 
**1 P**^: *o lend him the money ; but 

u*onoy-lender, but if T. 
would form his business into a co. the money 


could be lent. Pltf. introduced T. to B. as his 
partner. Both pltf. & B. were separately regis- 
tered as money-lenders. The business was formed 
into a CO., & a debenture of the same amount as 
the loan was issued to T. containing a condition 
that principal & interest should become payable 
if execution was levied. Pltf. & B. lent the money 
in equal moieties, & were appointed as managing 
directors of the co. at a salary of £12 10s. each per 
week, but were exonerated from any obligation 
to attend to the business of the co. The business 
was ample security for the loan, for which no 
interest was charged. T. subsequently trans- 
ferred the debenture to pltf. Pltf. & B., their 
salary being in arrear, issued a writ, obtained 
judgment on it, & issued execution. Pltf. then 
brought an action on his debenture for the usual 
relief ; & a receiver was appointed, who sold the 
business for more than the amount of the loan. 
Pltf. brought this action, claiming that the deben- 
ture constituted a charge on all the property of the 
co., & the co. counterclaimed that the debenture 
& transfer were void & the transaction a fraud on 
the co. : — Held : the transaction was a partner- 
ship transaction by pltf. & B. & also was a money- 
lending transaction, & the loan, having been made 
by an unregistered jiartnership, was void under 
Money-lenders Act, 1900 (c. 51), s. 2 (1) (c), both 
as to the loan itself & the security taken for it. — 
Re Taylor (London), Ltd., Miller v. Taylor 
(London), Ltd., Taylor (London), Ltd. v. 
Miller & Fingard (1916), 86 L. J. Ch. 49 ; 115 
L. T. 756. 

318. Transaction by member of registered 

partnership — In own name — Where member not 
separately registered.] — A person named Louis 
Vorst was registered under Money-lenders Act, 
1900 (c. 51), as carrying on a money-lending 
business in partnership with his son under the 
niiine of Louis & Sidney Vorst. Louis Vorst lent 
money & took a security in his own name alone, 
& then claimed to recover on the security : — 
H (id : iie could not recover, as he had not taken 
the security in his registered name. Registration 
of a man’s name as })art of a firm name docs not 
cover business done by him separately. — Vorst v. 
Goldstein, [1924] 2 K. B. 372 ; 93 L. J. K. B. 
965 ; 131 L. T. 569, D. C. 

319. Effect of breach — Transaction void.] — 

A registered money-lender who carries on a money- 
lending business otherwise than in his registered 
name or at his registered address, or enters into 
any agreement, or takes any security for money 
in the course of his business as a money-lender 
otherwise than in his registered name, cannot 
recover, or present a bkpey. petition in respect 
of, money so lent. — He A Debtor, Ex p. Carden 
(1908), 52 Sol. ,1 o. 209, 0. A. 

AnmHaiions Gadd v. Provincial Union Bank. [1909] 

2 K. B. .153. Refd. Blair v. Bnckworth (1908), 24 T. L. II. 
474 ; King v. Turnbull (1908), 24 T. L. K. 434. 

320. .] — Stirling v. Silburn & 

Pyman, No. 293, ante. 

321. Effect on security for loan.] — 

Re Taylor (London), Ltd., MilIaER v. Taylor 
(London), Ltd., Taylor (London), I^d. v. 
MILT.ER &; Fingard, No. 317, a ^ iie . 

822. ,] — Vorst v. Goldstein, 

No. 318, ante . 

323. No right to present bankruptcy 

petition .] — Re A Debtor, Ex p . Carden, No. 319, 
ante . 
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SuB-SBCT. 3 #— ’Carrying on Business at Other 
THAN BeOISTERED ADDRESS. 

See Money-lenders Act, 1900 (c. 61), s. 2 (1) (6). 

324. What amounts to — Question of fact.] — 
Money-lenders Act, 1900 (c. 51), in requiring that 
a money-lender “ shall carry on the money- 
lending business in his registered name & in no 
other name & under no other description, & at 
his registered address or addresses & at no other 
address,’’ does not mean that every stage &< every 
incident of every piece of the money-lending 
business is to be transacted at the registered office. 

The question is a question of fact, not of law, 
must be answered according to the circumstances 
of the case. 

What is carrying on business ? It imparl s a 
stress or repetition of acts (Lord Lorebuun, 0.). — 
Kirkwood v, Gadd, [1910] A. C. 422 ; 79 L. .1. 
K. B. 815 ; 102 L. T. 753 ; 26 T. L. R. 530 ; mb 
nom , Gadd v. Kirkwood, 54 Sol. Jo. 599, H. L. ; 
revsg , S. 0. sub 7 iom , Gadd v. Provincial Union 
Bank, [1909] 2 K. B. 353, C. A. 

Annotaiions Consd. Blaiborg v. Calvert (1910). 20 T. L. U. 

328 ; Sadler V. Wlilteiiiaii. |1910] 1 K. B. 868 ; Bowoii v, 

Samuels (1918), 34 T. L. R. 487 ; Cornelius v. iniilllps, 

[1918] A. C. 199. Refd. Ruotcr t\ Bradford Advance Co. 

(1910), 26 T. L. R. 533 : Newman e. Ou^rliton, [1911) 1 

K. B. 792 : Pelzer v. Lefkowltz, [1912] 2 K. B. 235. 

Mentd. Hadslcy v. Dayer-Smith, [1914] A. C. 979. 

325. Single transaction at other than 

registered address.] — A money-lending transaction 
was re-opened, under Money-lenders Act, 1900 
(c. 51 ), s. 1 (1 ), where the ct. came to the conclusion 
that, the borrower being under the necessity of 
raising a sum of money at short notice, the money- 
lender took advantage of that necessity to induce 
liim to sign a promissory note payable in three 
months with interest at the rate of 44 per cent. 
per amtutUf the primary security being an equit- 
able mtge. of re^ property, which was sufficient 
security for the advance. 

Qu , : whether the carrying out of a single 
money-lending transaction at a place which was 
not the i^egistered address of the money-lender is a 
breach of Money-lendei*s Act, 1900 (c. 51), s. 2 
(1) { b ). — Blair v. Buckwortu (1908), 24 T. L. K. 
474, 0. A. 

Antiotaiions : — Consd. Gadd r. Provincial Union Bank, 

[1909] 2 K. B. 353 ; Finegrold v. Coruoliua, [1916] 2 K. B. 

719. 

326. .] — Pltf., who was a money- 

lender with a registered address, met defts. at a 
house which was not his registered address, & 
made an advance to them there, taking from them 
a promissory note payable at his registered 
address. Pltf., except for this transaction, trans- 
acted his business at his registered addi’ess : — 
Held : notwithstanding this isolated transaction, 
pltf. carried on his money-lending business at his 
registered address within Money-lenders Act, 
1900 (c. 51), s. 2 (1) (5), & therefore the note was j 
valid. — King r. Turnbuij^ (1908), 24 T. L. 11. 
434. 

327. .] — Applt. was asked by a 

friend to assist him in raising money, A was 
introduced by him to resp., who was a registcr<;d 
money-lender, though this fact was not known to 
applt. Applt. signed a promissory note for £300 
which was produced by resp., & received from 
resp. a cheque for a smaller amount, which he 
Indorsed &> handed to his friend. This trans- 


action was carried out at an hotel at some distance 
from resp.’s registered address: — Held: (1) the 
transaction amounted to a carrying on of his 
business by the money-lender at an address other 
than his registered address in contravention of 
Money-lenders Act, 1900 (c. 51), s. 2 (1) (6); 
(2) the effect of Money -lendere Act, 1900 (c. 61), 
was to avoid the transaction. — Cornelius v. 
Phillips, [1918] A. C. 199 ; 87 L. J. K. B. 246 ; 
118 L. T. 228 ; 34 T. L. K. 116 ; 62 Sol. Jo. 140, 
H. L. ; revsg, S. C. mb ?iom. Finegold v. Cor- 
nelius, [1916] 2 K. B. 719, C. A. 

AnnotaHon: — Aa to (1) Conid. Bowen v, Samuels (1918), 34 

T. L. R. 487. 

328. Several transactions at other than 

registered address.] — A registered money-lender 
lent deft, sums of money on three different 
occasions, taking on each occasion a promissory 
note for the amount advanced. In each case the 
money was lent to, & the promissory note was 
given & signed by, deft, at his residence. From 
the evidence it appeared that these were not 
isolated transactions, but were illustrative of the 
manner in which pltf. caiTied on his money-lend- 
ing business : — Held : the transactions were void 
under Money-lenders Act, 1900 (c. 51), s. 2 (1) (ft). 
— ^IjAZARUS V, Gardner (1909), 25 T. L. 11. 719, 
C. A. 

329. Completion of transaction at other 

than registered address.] — Pltf., who was a regis- 
tered money-lender, called upon deft, at the* 
latter’s place of business with reference to a 
proposed loan, but no arrangement was come to, 
& deft, then called upon pltf. at his registered 
office, but did not see him. Deft, thereupon 
wrote a letter addressed to pltf. at his registered 
office about a loan of £100 or £200, in reply 
thereto pltf. called upon deft, at the latter’s office, 
A terms were there arranged & an advance was 
made, & deft, signed a promissory note there* : — 
Held : the business was carried on at pltf.’s 
registered address, notwithstanding that it was 
completed at deft.’s office. — Kino v, Massey 
(1908), 24 T. D. B. 710. 

330. .] — Kirkwood v. Gadd, No. 

324, ante. 

331 . ,] — Where the negotiations for, 

substantially the whole of the transaction in 

respect of, a loan took place at the money-lender’s 
registered address, but a bill of sale granted by 
the borrower was exc?cut(!d elsewhere : — Held : the 
transaction had been carried out at the money- 
lender’s registered address witliin Money-lenders 
Act, 1900 (c. 51), s. 2. — Kubteh v. Bradford 
Advance Co. (1910), 26 T. L. R. 533. 

332. .] — The substtintial negotia- 

tions for a loan took place at a money-lender’s 
registered address, but neither the paym(mt to the 
borrower took place at such address nor was the 
promissory not<; given by the latter signed there : 
— Held : the transaction had been carried out at 
the money-lender’s registered address. — Blaiberg 
17. Calvert (1910). 26 T. L. H. 328. 

333. .] — HHAFPBR 17. 8HEFF1EI.D, No. 

346, poet. 

334. By one of two borrowers.]'— 

Two promissory notes were given by defts. to 
pltf., a registered money-lender, for an advance 
made by him to them. The notes were signed by 
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829 L What amounU to — Completion 
of tranaactian cU other than registered 
address .] — Wbeze a tramiaotion is 
entered into between a moner-lender 
ic a bonower at the registered olBoe 


of the former, the transaction is not 
vitiated under Money-lenders Act, 
1900 (c. 51), 8. 2 (1) (b), because the 
promissory note was also signed by 
the borrower's wife (wdth whom the 
lender hod no previous communication) 
at a place other than the lender's 


offloe. — W klls V. Kjcrr (1913), 47 
1. L. T. 66.*— 1R. 


829 ii. .}— Takkkrc.Hark 

(1910), 30 N. Z. L. R. 431.— N.Z. 


229111. .] — Solomon e.MAC- 

Najos, [1916] 1 S. L T. 38.— scot. 
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one of (lefts, at pltf/s registered address, but were 
signed by the other deft, elsewhere. The money 
advanced was handed over by pltf. at his regis- 
tered address: — Held: the fact that the pro- 
missory notes were signed by one of defts. else- 
where than at pltf.’s registered address did not 
avoid the transaction under Money-lenders Act, 
1900 (c. 51), s. 2. — Levene v, Gaudneh & Kil- 
MOREY (hJARL) (1909), 25 T. L. li. 711. 

AnnoicUione : — Folld. Blaiborg v, Calvert (1910), 26 T. L. R. 

328 ; JackHon v. Price, [1910J 1 K. B. 143. Consd. 

Sadler v. Whiteman (1910), 102 L. T. 37. Reid. Flnegold 

V, Comeliiw, [1916] 2 K. B. 719. 

335. Effect of subsequent transaction 

at registered address.] — Pltfs., a linn of money- 
lenders, wrote to deft, from their registered address 
& asked him for an interview at his office with a 
view to lending him money. The interview took 
place at dcft.’s office, & there pltfs. made a loan 
to deft, in return lor a promissory note. A 
further advance was afterwards made by pltfs. 
to deft, at their registered office in return for 
another promissory note. Ultimately these pro- 
missory notes were cancelled at pltfs.’ registered 
office in return for a third promissory note. In an 
action on the third note: — Held: tluu'e was no 
violation of the Money-lenders A(-t, 1900 (c. 51), 
s. 2 ( 1 ) (/>), & pltfs. were entitled to recover.— 
Bowen (H.) & Co. v. Samuels (1018), 34 T. L. B. 
487, 0. A. 

336. Repayment at other than registered 

address.] — A money-lender who receives at a place 
which, is not his registered address money in repay- 
ment of loans previously made does not thereby 
carry on busim^ss elsewliere than at his registered 
address within Money-lenders Act, 1900 (c. 51), 
s. 2 (1). — Hopkins v. Hills, [1910] 2 K. B. 29; 
79 I. J. K. B. 825 ; 102 L. T. 674 ; 74 .1. P. 213 ; 
20 T. L. K. 304, D. 0. 

337 . Loan transacted by correspondence.] 

— The tenns of a loan having been aiTanged by 
correspondence between the borrower & a momiy- 
lender, the latter sent to the fornier an unsigned 
promissory note, which the borrower signed & 
rfsturned to the money-lender, who then s(mt the 
borrower a cheque for the amount of the loan. 
The money-lender’s letters, the unsigned pro- 
missory note, & the cheque were all sent by post 
from the money-lender’s registered address to the 
borrower’s residence : — Held : the business of the 
loan had been carried on by the money-lender at 
his registered address within Money-lenders Act, 
1900 (c. 51), B. 2 (1) HiiKD, Ex p, Kimi, 

11910] 1 K. B. 601 ; 102 L. T. 360 ; 20 T. L. B. 
348 ; 54 Sol. .To. 343 ; 17 Mans. 121 ; sub now. 
He Debtor (No. 2), Ex p. Petitioning Creditor, 
79 L. J. K. B. 421, D. C. 

338. Cheque sent by registered post.] — 

The terms of a loan wore arranged between a 
registered money-lender & the bon’ower at the 
money-lender’s registered addi’ess, & the pro- 
missory notes which were given as security for 
the loan were signed there. For the mutual 
convenience of both parties a cheque for the 
amount of the loan was sent by the money-lender 
by post to the borrower’s address : — Held : the 
mere fact that the cheque for the money advanced 
was sent to the borrower by post, instead of being 
handed to the borrower at the money-lender’s 
registered address, did not make the transaction 
void as being a carrying on of the money-lending 
business elsewhere than at the registered address 
in contravention of Money-lenders Act, 1900 


(c. 61), s. 2 (1) ( 5 ).— Jackson v, Pricb, [1910] 1 
K. B. 143 ; 79 L. J. K. B. 130 ; 26 T. L. R. 106. 
Annotaiions : — FoUd. Blalberg v. Calvert (1910), 26 T. L. R. 
328. Consd. Sadler v, Whiteman (1910), 102 L. T. 37. 
Re!d. Re Seed, Ex p. King, [1910] 1 K. B. 661. 

330. Effect of breach — Transaction void.] — 
Re A Debtor, Ex p, Carden, No. 319, ante, 

340. .] — Lazarus v. Gardner, No. 

328. ante. 

341. .] — Cornelius v. Phillips, No. 

327, ante. 


Sub-sect. 4. — Making Agreement or Taking 

Security in Other than Registered Name. 

See Money-lenders Act, 1900 (c. 51), s. 2 (1) (c). 

342. Object of restriction.] — Whiteman v. 
Sadler, No. 294, ante, 

343 . Distinguished from ‘‘carrying on 

business in other than registered name.^’] — I 

should like to add a word os to the existence in 
Money-lenders Act, of 1900 (c. 51), s. 2, of two 
sub-sects, of so similar a character as sub-sects. ( 6 ) 
& (r). One possible explanation is this : If in a 
particular transaction a contract is made in a 
name which is not the money-lender’s registered 
name. The object of sub-sect, (c) is to enable the 
person with whom it is made to ask the ct. to say 
that the agreement was an invalid one. Under 
sub-sect, (h), ... if it can be shown that the 
money-lender is in the habit of “ carrying on 
business in a name other than his registered name,” 
them the object of the sub-sect, is to allow pro- 
ceedings for penalties to be taken against the 
money-lender (Lush, J.). — ^Peizer v, Lefkowitz, 
[1912] 2 K. B. 235 ; sub nom, Wentworth Loan 
& Discount Co. v, LBFKO^VITZ, 105 L. T. 585, 
•D. C. ; on appeal, [1912] 2 K. B., p. 238, C. A. 
Anmdation : — Consd. Fluegold v, Cornelius, (1916] 2 K. B. 

709. 

344. Taking security otherwise than in regis- 
tered name — Absolute deed of transfer — No cove- 
nant to repay.] — Re Robinson, Clarkson v, 
Robinson, No. 369, post. 

345. Post-dated cheques — Payable to em- 

ployees of money-lender.] — Pltfs., who were 
money-lenders registered in the name of C. 
Stirling, advanced to deft, the sum of £1,000 on 
tJie security of a promissory note for £1,600 to be 
repaid in eiglit consecutive monthly payments of 
£200 eacJi. At the same time deft, gave to pltfs. 
eight cheques, each post dated so as to correspond 
with one of the eight consecutive montlily pay- 
ments stipulated for in the jiromissory note. The 
cheques were made payable, not to pltfs. in their 
rt'gistered name, but to nominees who were in 
their employ. Two of the cheques were duly met, 
but the next two were dishonoured. In an action 
by pltfs. to recover the amounts unpaid with 
interest : — Held : the taking of the cheques by 
pltfs. in the names of nominees was tlie taking of 
” a security for money ” otiierwiso than in the 
money-lenders* registered name, within Money- 
lenders Act, 1900 (c. 51), s. 2 (1), & the trans- 
action was consequently illegal & voi<i.-— Stirling 
V. John, [1923] 1 K. B. 557 ; 92 L. J. K. B. 353 ; 
128 L. T. 560 ; 39 T. L. R. 123 ; 67 Sol. Jo. 168, 
C. A. 

340 , Security endorsed In blank.] — Money- 

lenders Act, 1900 (c. 51), s. 2 (1) (c), which 
provides that a money-lender as de^ed by the 
Act shall not take any security for money in the 
course of his business as a money-lender otherwise 
than in his registered name does not prohibit him 
from taking a security in which his name does not 
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appear at all, but prohibits him from taking it 
in a name other than his registered name. 

Pltf. carried on business as a registered money 
lender at Manchester, &; prior to the loan the 
subject-matter of this action had had several 
money-lending transactions with deft., S. S. sent 
a letter to pltf.’s registered address at ManchesU'r 
asking him to come to London for the purpose of 
granti^ a loan on the security of certain furniture 
belonging to deft. M., who knew of the suggested 
visit & its object. Pltf. accordingly interviewed 
deft, at the St. Pancras Hotel, London, & there 
lent S. £150, taking as security a bill of exchange 
for £175, payable one month after date, drawn by 
S. upon, & accepted by, M. as surety, & indorsed in 
blank to pltf.: — Held: (1) pltf. had not taken 
the security “ otherwise than in his registered 
name ” ; (2) he had not carried on business other- 
wise than at his registered address ; (3) int(‘rest 
would only be allowed at the rate p!*(*viously 
charged by pltf., namely, £5 on a loan of £50 for a 
month. — Shaffer v. Sheffield, [1914] 2 K. B. I ; 
83 L. J. K. B. 817 ; 110 L. T. 1023 ; 30 T. L. K. 
270 ; 58 Sol. Jo. 303. 

347. Agreement in other than registered name — 
With respect to advance & repayment of money — 
Compromise of bankruptcy proceedings.] — Pltf., 

a money-lender, obtained judgment in his regis- 
tered name against C. his debtor, as tlu‘ judg- 
ment was not satisfied, he presented a bki)cy. 
petition, in the same registered name, against (\ 
When the iietition was about to bo heard, A: in 
consideration of it being withdrawn, an arrange- 
ment was entered into betw’eiin pltf., in tin* same 
registered name as that, in wdiich he liad obtaituul 
judgment, & deft. 11., by which 11. paid a portion 
of the debt &; agrecid to redeem certain shart^s for 
£50 within fourteen <lays. At the time this agree- 
ment was entered into, but after he had obtained 
judgment against C., pltf. had changt^l his r(‘gis- 
tered name. H. not having i)aid Uhj £50, pltf. 
sued him to recover sarnie : — Held : (1) tlie agree- 
ment was one “ with respect to the advances & 
repayment of mom^y ” within Money-l(md(‘rs Act, 
1900 (c. 51), s. 2 (1) (c) ; (2) as it was ancillary to 
the bkpey. petit. itm it was rightly entered into on 
the part of pltf. in the r<*gistered name under 
wliich he had obtained judgment j)resc*nt(Ml the 
bkpey. petition ; (3) H. was liable. — Blair v, 

Holcombe (1912), 28 T. L. B. 198. 

348. Compromise of Judgment debt.] 

— Applt., an unregistered money-lender, b<*c.ame 
the holder of certain promissory notes ma<le by 
the debtor in respect of a money-h*nding trans- 
action & obtained judgment in default of dtJence 
against the debtor in an action upon the notes. 
An arrangement was subsequently made whereby 
the debtor agreed to pay the debt with certain 
interest by instalments, i; all further proceedings 
upon the judgment were to b<‘ staytid. The debtor 
having been adjudicated a bkpt., applt. claimed 
to prove in the bkpey. for the amount due under 
the arrangement : — Held : ( 1 ) the arrang<jment 

was an agreement entered into by the* money- 
lender in the course of his business as a money- 
lender “ with respect to the advance & repayment 
of money within Money-lenders Act, 1900 (c. 51), 
8. 2 (1) (c); (2) the original transaction being 
unlawful, the judgment would not have been 
conclusive against the trustee for the purposes of 
proof, & the subsequent arrangement did not 
prevent the ct. from going behind the transaction 


& rejecting the proof . — Be Campbell, Ex p. 
Seal, [1911] 2 K. B. 992 ; 81 L. J. K. B. 154 ; 105 
L. T. 529 ; 19 Mans. 1. C. A. 

Annotation: — Aa to (1) Apld. Blair v, Holcombe (1912), 28 
T. L. R. 198. 

340. Where registered name changed — 

Compromise of Judgment debt in old name — Judg- 
ment obtained before name changed.] — Blair 
V. Holcombe, No. 347, ante, 

350. Effect of breach — Money not recoverable.] 

— Re A Debtor, Ex p, Carden, No. 319, ante. 

351. Right to declaration of illegality of 

transaction.] — (1) In an action by the trustee of a 
debtor, under a scheme of arrangement with his 
creditors, against a money-lender who in the 
course of his business has taken a mtge. security 
from the debtor in a name other than his registered 
name, the ct. will, under B. S. C., Ord. 25, r. 5, give 
a declaratory judgment that the security is illegal 

void under Money-lenders Act, 1900 (c. 51), 
B. 2, notwithstanding that a mere declaration 
■without any speciQc consequential relief is claimed. 
The declaratory judgment is not equitable relief, 
& terms as to repayment of the money actually 
advanced will not bo imposed upon pltf., as a 
condition of his obtaining the judgment. 

(2) Sonble : a statutory illegality, if it can be 
waiv’od at all, is not waived unless both the parties 
to the transaction expressly recognise its invalidity 
at the time of the alleged waivi^r. — OnAi»MAN r. 
Michaei^son, [1909] I Ch. 238 ; 78 L. J. Ch. 272 ; 
100 L. T. 109 ; 25 T. L. B. 101, C, A. 

Annotation : — Generalln, Mentd. Guaranty Trust Co. of Now 
York V. Haiinay, 1 1916] 2 K. H. 589. 

352 . No right to bring bankruptcy pro- 

ceedings.] — Re A Debtor, Ex p, Carden, No. 319, 
ante, 

353. No right to prove In bankruptcy.] — 

He Campbell, Ex p. Seal, No. 348, ante. 

Where money-lender unregistered.] 

Sub-sect. 1, ante. 


Sect. 3.-~L0ANS BY UNREGISTERED PERSONS. 

Hub-sect. 1.- -Persons Other than Money- 
Lenders. 

A. Evidence of Loan, 

354. Delivery of money — When amount bor- 
rowed from third party.] — A loan of mon(!y by A. 
to B. is not to he inferr(.*d from the hart? fact that 
A. delivered a sum of money to B. which A. liad 
borrow<*d from another. — Welch v. Seaborn 
(1810), 1 Stark. 474, N. P. 

355. Drawing cheque In favour of another.] — 
The men^ fact of a perHon’s drawing a cheque in 
favour of another is not evidence of a debt. — 
Pearce v. Davis (1834), 1 Mood. & K. 305, N. P. 
Annotalvma : — Befd. Oarclon r. Bruoo (1808), 17 L. T. 545 : 

Marrm» v. UlcharilHon, [1908J 2 K. 11. 584. 

356. Amount placed to credit of defen- 

dants.] — In an action by aHsignees, proof that a 
ch<;que for a certain sum in defts.’ favour was 
drawn by the bkpts. upon their bankers, that 
the amount thereof was placed by their bankers 
to defts.* credit, no evidence to go to the jury of a 
loan of money to defts. by the bkpts. — Graham v, 
Cox (1848), 2 Car. & Kir. 702, N. P. 

367. Delivery of note — Presumption as to value.] 
— Evidence that pltf. had handed deft, a note, 
without proof of the value of such note, is good 
evidence of money lent to the extent of £5 the 
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8501. Effect of breach— Money not recoverable.}— hKVis v. O'Keeffe, 11900 J 2 I. R. 628.— IR. 
J. — VOL. XXXV. 


P 
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Sect. 3. — Loans hy unregistered persons: Sub-sect, 1, 
A, cfi? B, ; sub-sect. 2. Sects, 4, 5 6.] 

lowest English current note. — Norton v, Sweeney 
(1844), 4 L. T. O. S. 98. 

858* Payment of sums equal to interest.] — 

A., in 1837, transferred £1,000 in the 4 per cents, 
to B., who j^ssessed other stock of the same 
description. B., after some years, sold out all his 
stock, including the £1,000. B. made payments 
to A. equal to interest at 6 per cent, upon that 
sum until A.*s death. After the death of A., 
her exor. wrote to B. referring to the trans- 
action as a loan of money : B. in reply asserted 
that he was employed by A. to purchase an 
annuity for her, that he had done so. No 
purchase of an annuity was proved : — Held : there 
was evidence to go to the jury in support of a 
count for money lent. — Howard v, Danbury 
(1846), 2 C. B. 803 ; 135 E. 11. 1160 ; sub nom. 
Howard v. Bunbury, 7 L. T. O. 8. 44. 

869. Payment of notes to defendant's credit — 
Defendant's subsequent knowledge of balance.] — 
In an action for money lent, th(3 jjayment of 
certain notes having been made to deft.’s credit, 
& the fact that he had been told the balance 
afterwards, held sufficient proof that the notes 
were paid, & had therefore been received by him. 
— Gill v. Gillingham (1858), 1 F. & F. 284. 

Payment of cheque.] — See Evidence, Vol. 
XXII., p. 378, Nos. 3864, 3865. 

Delivery of I.O.U.] — See Bills of Exchange, 
Vol. VI., pp. 459, 460, Nos. 2925-2933. 

Contract to pay interest.] — See Bili.8 op Ex- 
change, Vol. VI., p. 18, No. 87. 

Acknowledgment of debt in instrument.] — See 
Contract, Vol. XII., pp. 517, 518, Nos. 4293- 
4298. 


B, Action for Money Lent, 

360. Condition precedent to action — Return of 
security not necessary.] — A. lends money tx) B. & 
receives a gun as security for tlie repayment. A. 
may recover the amount without first returning 
the gun. — Lawton v. Newland (1817), 2 Htark. 
72, N. P. 

Request for payment.] — See Action, 
Vol. I., pp. 52-59, Nos. 422-485; (Utarantee, 
Vol. XXVI., pp. 67-09, Nos. 473-486. 

361. When action lies — Effect of subsisting 
security — Mortgage.] — Seinhle : an exprt^ss security 
of a higher natui‘e does not destroy an implied 
security of a lower. Thus a mtge. given as a 
security for money lent, does not preclude the 
lender seeking liis remedy in an action of assumpsit 
for the money lent, though, at the time of the 
commencement of the action, the mtge. may have 
become absolute by forfeiture. The mtge. is not 
to be treated as a satisfaction, or as a suspension 
of the common law right of action. 

Accordingly, where a sum of money has been 
advanced, upon the surrender of copyhold pro- 
perty to the use of the party making that advance, 
on condition that such surrender shall become 
void, if payment with interest be made at a 
particular time, otherwise to be of full force & 
virtue ; & interest has been paid from time to 
time, subsequent to the day appointed for re- 
payment ; h where other circumstances in the 
conduct of the party to whom the advance was 
made, show that it was considered as money 
borrowed. This transaction will not be treated 
as a conditional purchase, but as a loan for which 
the surrender is a collateral security ; A the 
administrator of the lender may recover principal 
^ interest in arrear, in an action of assumpsU , — 


Allbnby V, Dalton (1827), 6 L. J. O. S. K. B. 
312. 

Annotation : — ^Diftd. Price v. Moulton (1851), 10 C. B. 661. 

862. Where no covenant lor 

repayment.] — Where a mtge. deed contains no 
covenant for repayment, so that no action can be 
maintained on the deed, debt for money lent may 
be brought in the ordinary indebitatus form. — 
Yates v. Aston (1843), 4 Q. B. 182 ; 3 Gal. & Dav. 
351 ; 12 L. J. Q. B. 160 ; 7 Jur. 83 ; 114 E. R. 


866 . 

Annotations Diitd. Price v, M(^ton (1851), 10 C. B. 561 ; 
Mathewe. Blackmore(1867), 1 H. & N. 762. Dbtd. Painter 
V. Abel (1863). 2 New Rep. 83. Reid. Barber v. Butcher 
(1846), 8 Q. B. 863. 

Merger.] — See Contract, Vol. XII., 


pp. 61.5-519. 

Implication of covenant to pay.] — See 

Deeds, Vol. XVII., pp. 394, 395, Nos. 2036-2047. 
863. Effect of subsisting agreement.] — 

Pltf. engaged to let deft, land on building leases. 
Sc to lend him £4,000 to assist him in the erection 
of twenty houses; the money to be repaid by 
June, 1828. Deft, agreed to build the houses, to 
convey them as security for the loan. Sc repay the 
money : when six houses were built. Sc £1,168 had 
been advanced, pltf. requested deft, not to go on 
with the other fourteen houses : deft, desisted : — 
Held: after .Tune, 1828, pltf. might recover the 
£1,168 on a count for money lent ; Sc it was not 
necessary to sue on the agreement. — James v. 
Cotton (1831), 7 Bing. 266 ; 5 Moo. Sc P. 26 ; 9 


L. J. O. S. C. P. 55 ; 131 E. R. 103. 

864. .] — Pltf. lent deft, money, Sc 

received from deft, shares in a co. as a security, 
Sc agreed to give twenty-one days notice to deft, 
before proceeding to compel the repayment of the 
loan, or of any part thereof, &, upon repayment of 
any part of the loan, to give back a proportionate 
amount of shares : — Held : after twenty-one days 
pltf. was not bound to declare specially, averring 
a tender of the shares, but he might declare in 
indebitatus assumpsit for money lent. — S cott v, 
Parker (1841), 1 Q. B. 809 ; 1 Gal. Sc Dav. 258 ; 
10 L. J. Q. B. 244 ; 113 E. H. 1341. 


Annotations .‘—Reid, National Abbco. Assocn. v. Stoy (1863), 

11 W. R. 859. Mentd. JouasBOhn v, Yoiuig (1863), 32 

L. J. Q. B. 385. 

366. Condition to execute mortgage.] 

— ^Money advanced upon a contract to repay it on 
demand, or to execute a mtge., may after refusal 
to execute a mtge., be recovered back under a 
count for money lent. — ^Bristowe v, Needham 
(1842), 9 M. & W. 729 ; 11 L. J. Ex. 278 ; 152 

E. K. 309. 

366. Covenant In mortgage deed.] — 

L. devised certain lands to deft, on trust to sell 
the same Sc apply the proceeds in payment of 
debts, etc. Deft, mortgaged the lands to pltf. as 
a security for money lent to him. The mtge. deed 
contained a covenant by deft, that he would, out 
of the moneys which should come to his hands as 
such trustee, from the lands comprised in the 
mtged. security & the personal estate, if any, of 
L. pay to pltf. the principal Sc interest : — Held : 
as there was an express covenant by deft, to pay 
in a qualified manner, no contract by parol could 
be implied for the repayment, Sc consequently an 
action for money lent would not lie. — ^Mathew v. 
Blackmore (1857), 1 H. & N, 762; 26 L. J. Ex. 
150 ; 28 L. T. O. 8. 325 ; 156 E. R. 1409 ; sub 
nom, Matthew v, Blackmore, 6 W. R. 363. 

867. Money advanced on forged bills.] — 

Where a party advances money on exchequer bills 
which are afterwards repudiated at the Exchequer 
Office, on the groimd that the comptroller's 
signature to them is forged, he is entitled to recover 
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it back in an action for money lent. — B ank op 
England v. Tomkins (1842), 6 Jur. 347. 

368. Where right of action arises — Where no 
time stipulated for repayment.]— Where a person 
advances money, if there is no stipulated time 
for repayment, he may sue instantly for the 
money ; &; it would be monstrous to tie up his 
hands by a claim for damages, which is only the 
subject of a cross action. — A tteubury v, Jahvie 
(1857), 2 H. & N. 114 ; 26 L. J. Ex. 178 : 29 
L. T. O. S. 128 ; 157 E. R. 47. 


.] — See, further. Bills of Exchange, Vol. 

VI., pp. 463-466, Nos. 2956-2967 ; Deeds, Vol. 
XVII., p. 360, No. 1710 ; Limitation op Actions, 
Vol. XXXII., pp. 336, 337, Nos. 202-205. 

Money lent by friendly society.] — See Friendly 
Societies, Vol. XXV., pp. 317, 318, Nos. 203 210. 

Money lent for gaming & wagering. | — Sec 
Gaming & Wagering, Vol. XXV., pp. 414-416, 
Nos. 180-194. 


Sub-sect. 2. — Unregistered Money-Lenders. 
See Sect. 2, sub-sect. 1, ante. 


Sect. 4.— TRANSFER OF SECURITIES TAKEN 
BY MONEY-LENDERS 

309. Void security — Position of assignee for 
value without notice— Money-lenders Act, 1900 

(c. 51), SS. 1, 2.] — A6ond^dfjholderfor value with- 
out notice of a security given to a money-lender 
which is invalidated by reason of non-compliance 
with above Act, sect. 2, is in no bett(‘r position 
than the original holder of the security. 

A firm was registered under above Act, in the 
firm name, & was stated to consist of two partners, 
C. & J. C. was in fact not a partner, but merely 
a nominee of 0., who supplied all the capital of 
the firm, which consisted of himself & .1. : — Held : 
securities given to the firm in respect of money- 
lending transactions were void, as the money- 
lenders were not properly registei’cd, & an assicrnee 
of the securities for value without notices was in no 
better position than the original lenders, could 
obtain no benefit from the securities. — Re Robin- 
son, Clarkson v, Robinson, [1911] I Ch. 23(i ; 
80 L. J. Ch. 309 ; 103 L. T. 857 ; 27 T. J.. K. 182, 
C. A. ; Bubsequent proceeds gs, 104 L. T. 712, A. 

See, now. Moneylenders Act, 1911 (c. 38), s. 1. 

As to position of holder in due course of bill of 
exchange, generally, see Bills of Exchancje, Vol. 
VI., pp. 135-144, Nos. 896-937. 


Sect. 5.— LOANS TO INFANTS. 

For purchase of necessaries.] — See Infants, 
Vol. XXVIII., pp. 171, 172, Nos. 316-328. 
Securities given by Infants for necessaries sup- 

pUed.]—i8ce Infants, Vol. XXVIII., pp. 172, 173, 
Nos. 324-333. 

Bond given for sum spent In advancement.] — 

See Bonds, Vol. VII., p. 178, No. 163. 


Sect. 0.— LOANS TO EXPECTANT HEIRS. 

370. Equitable rule — Onus on plaintiff to show 
fairness of transaction.] — Davis v. Marlborough 
(Duke) (1819), 2 Swan. 108 ; 2 Wils. Ch. 130 ; 36 
E. R. 555, L. C. 

Anmtations : — Consd. Bromley r. Smith, Boiistead r. 

Bromley, Smith r. Bromley (IS.'iU), 2« Beav. 044. Reid. 

Portmoro r. Taylor (1801), 4 Sim. 182 ; Kliuc r. Hamlet. 

(1836), 9 Bli. N. S. 67.6 ; Mansfield r. Ogrlo (1866), 24 

L. J. Ch. 450 ; Webster r. Cooke (ISU7), .36 L. J. Ch. 763 : 

0*Rorke v. Bolingbroke (1877). 2 App. Cas. 814. Mentd. 

Cooper V. Reilly (1829). 2 Sim. 660 ; Polly r. Watheii 

(1849), 7 Haro, 361 ; Ptt>^lter v. Oarew (1854), Kay, 

App. XXX>ri. ; Fry t*. Lane, Re Fry, Whlttot r. Bush 

(1888), 40 Ch. D. 312. 

371. No application to loan by 

money-lender.] — Thc'rc was no evidence to support 
the finding of the jury that pltf., a money-lender, 
at the time he made the loan & took a promissory 
note in respect thereof, fraudulently represented 
that it was his intention to renew the note, If 
renewal was required, on easier terms. The 
doctrine of equity as to bargains with ex^iectant 
heirs has no application to the ordinary case of a 
loan by a money-lender. — Gordon v. Fowler 
(1901), 17 T. L. R. 243, C. A. 

872. Interest at rate of five per cent.] 

— Samuel v. Nicuol (1902), 18 T. L. K. 518. 

373 . Whether applicable where 

expectant heir of full age.] — (1) in cases under 
Money-lenders Act, 1900 (c. 51), where the ct. is 
asked to reopen a transaction on the ground that the 
interest charged is exc^essive, all the (•irciirnstances, 
such as time A risk, A, further, whetlier the interest 
was deducted in cash or still r(‘main('d in the 
region of speculation, have i{» he takcui into 
consideration. Mertdy to say that the percemt-age 
of inter<‘st is too high alTords no assisiatuHt to the 
ct. in detenuining t-h(‘ question. 

(2) (/u, : wh(‘iher the equitable rule that in 
mom‘y-Uuiding transactions with an ex])ectanl* 
heir th<^ onus is on tlu; money-lend<‘r to prove t hat 
the* transaction is fair, that if it is not fair only 
5 ])er cent, interest is allowed, applit^s wliens tihe 
expt*ctant heir is of full age.- King (.1.), J/ri). v. 
Hay (Ujuuie (1911), 28 T. J., R. 1(). 

Anutttalion : — yi.s' to (1) Oonid. UlaHkiu r. (JrifTln (1914), 111 

L. T. 712. 

374. Bond given by expectant heir — For double 
sum lent — Unconscionable.! -Gift obtained from 
an heir-at-law ignorant of his rights, by on(5 wlu) 
undertook to 8ui)port him in obtaining possession 
of his cstfitfs set aside under the cinmmstances : 
also mon(^y having been advanced to him by a 
8ub8crii)tion from dllTerent ]>orson8, &. among the 
rest from his attorn(*y, tc» e.nabh} him to prosecute 
suits ; A an absolute bond having been taken from 
him for double the sum lent, with a defeasance 
executed some days after, declaring that, if he 
did not recover the (^8tat<s or half of it, Uie bond 
was to be delivered up; — Held: unconscionable, 
savouring of champerty, dangerous to public 
justice. — Strauhan v. Brander (1759), I Eden, 
303 ; 28 E. R. 701. 

Anrtotaiions Wood r. Downos (1811), 18 Voh. 120 ; 

Jamoii V. Korr (1889), 40 Ch. 1). 449. Mentd. Wild v. 

miup»on, U9i:>J 2 K. B. 614. 

.]—See Bonds, Vol. VII., pp. 175, 176, Nos. 

129-137. 


PART IV. SECT. 6. 

n. Oeneral rule.] — Altbouffli the 
number of persons in tills country In 
the position of expectant heirs Se 
reversioners is but small, still the same 
rule applies here as in England, the 
principle of the doctrine being that 
such persons need to be protected 
against the consequences of their own 
improvidence in dealing with designing 
men. — Monicr v. Totten (1867), 6 Gr. 


170.— CAN. 

870 i. Equitable rule — Onus on 
plaintiff to ehow fairness o/ transaetUm. ] 
— The result of the English cascM 
regarding ** hard ** or ** unoonsoionabio 
bargains ’* is that In dealings with 
exfiectant heirs, reversioners, or re- 
maindermen, the fact that the bargain 
was declined by others as not being 
suiBoiontly advantageous, does not 
raise a presumption that it was fair St 


rcamwuble ; Sc Uiat until the ooutrary 
is satisfactorily proved by the party 
trying to ituiinlain the bargain, the ot. 
may presume that a bargain which 
apparently provides. In the opinion of 
the ot. for an unusually high return or 
an exceptionally high rate of interest 
is a hard Sc unconscionable bargain 
against which relief should bo granted. 
— CliUNNi KuaR V. Rup Binoh (1888), 
I. L. U. 11 All. 67.— IND. 

p 2 
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Sect. 6 . — Loans io expedani heirs. Bed, 7 : Svb-sed, 
h A,, B, <£? C, (a) cfc (5).] 

Unconscionable bargains with expectant heirs.] — 
See Fraudulent & Voidable Conveyances, Vol. 
XXV., pp. 266, 269-279, Nos. 907, 933-1049. 


Sect. 7.— REUEF OF BORROWERS. 

Sub -SECT. 1. — Under Money-Lenders Acts. 

A. Jurisdiciion of Court to give Relief, 

See Money-lenders Act, 1900 (c. 61), s. 1 (4). 

375. Where transaction harsh & unconscion- 
able — ** Such that a court of equity would give 
relief" — Money-lenders Act, 1900 (c. 61), s. 1.] — 
By above sect, sub-sect. 1, where proceedings are 
taken in any ct. by a money-lender for the recovery 
of money lent after the commencement of above 
Act, &; there is evidence which satisfies the ct. 
that the interest charged in r(ispect of the sum 
actually lent is excessive?, or that the amounts 
charged for expenses, inquiries, fines, bonus, 
premium, renewals, or any other charges, are 
excessive, that, in cither case, the transaction 
is “ harsh & unconscionable, or is otherwise such 
that a ct. of equity would give relief,’* the ct. may 
reopen the transaction & give relief to the person 
sued: — Held: the words “or otherwise is such 
that a ct. of equity would give relief ’’ arc not 
exclusive of the words “ harsh At unconscionable,” 
& in order to entitle the person sued to relief the 
transaction must be such that a ct. of equity 
would relieve against it on tlie ground of its being 
harsh At unconscionable. — Wilton At (Jo. v, 
Osborn, [1901] 2 K. B. 110 ; 70 L. J. K. B. 507 ; 
84 L. T. 094 ; 17 T. L. B. 431. 

Annotations : — Overd. lie A Debtor, The Debtor. [1903] 

1 K. B. 705. Dbtd. Baiiiuel v. Nowbolcl, [1900] A. (^ 4GJ. 

Consd. CarrlfigtonH v, Siulth, [1900] 1 K. B. 79; lie A 

Debtor, Ax p. Detltloniiifir Creditor, [1917] 2 K. B. 60. 

376. .] — Under above sect., a 

transaction with a money-lender can bo reopened 
when the ct. is satisfied that the transaction is 
“ harsh & unconscionable,” even though it is 
not “ such that a ct. of equity would have given 
relief ” before above Act. 

This power to give relief can be exercised by 
the ct. of bkpey. upon the iiearing of a petition 
by a money-lender for a r(»ceiving order against 
a borrower, the petition bedng founded on a final 
judgment recovered in an action in which the 
debtor did not apply for relief under above sect. 

Senible : the interest charged upon a loan may 
be so excessive as of itself to render the? transaction 
“ harsh & unconscionable.” — Re A Debtor, Rx p. 
The Debtor, [1003] 1 K. B. 706 ; 72 L. .T. K. B. 
382 ; 88 L. T. 401 ; 61 W. li. 370 ; 10 T. L. K. 
288 ; 47 Sol. Jo. 334 ; 10 Mans. 130, C. A. 
Annotations :-^Ap]d, Wells v, Allott, [1904] 2 K. B. 842 ; 

Part r. Bond (1906), 94 L. T. 390. Bxpld. Carringtons r. 

Smith, [1906] 1 K. B. 79. Apprvd. Samuel v. Newbold. 

[1906] A. C. 461. Distd. lie Attroe, Ex p. Ward. (1907] 

2 K. B. 808. Consd. He Debtor, Ex p. Petitioning Creditor, 

[1017] 2 K. B. 60. 

377. .] — (1) The relief which 


above Act extends to a borrower is not limited to 
cases in which before the above Act the Ct. of Oh. 
would have given relief. 

Above Act confers upon the cts. of this country 
a new jurisdiction, & gives to borrowers a form of 
relief different in kind & range from that thereto- 
fore granted to any class of tribunal in this country. 
The relief given ... is not that theretofore ad- 
ministered by cts. of equity, but differs from it 
in character, nature Ac extent (Lord Atkinson). 

(2) The policy of above Act is to enable the ct. 
to prevent oppression, leaving it in the discretion 
of the ct. to weigh each case upon its own merits 
Ac to look behind a class of contracts which 
peculiarly lend themselves to an abuse of power. 

(3) An excessive rate of interest, having reference 
to the nature of the risk, Ac other circumstances, is 
in itself primd facie evidence that the transaction 
is harsh Ac unconscionable within above Act- 

(4) In certain cases which, in modern times at 
any rate, have been confined to dealings with 
expectant heirs, including the whole class of persons 
for the sake of convenience comprehended under 
that designation, the Ct. of Oh. gave relief on 
terms. On pltf. submitting to do equity by 
repaying what was justly due, the ct. set aside the 
transaction which it considered unrighteous, Ac 
ordered that the securities impeached should 
stand as a security for the money actually advanced 
with interest (Lord Macnaghten). 

(6) Under above sect, sub-sect. 1, a ct. may re- 
open a transaction Ac take an account between the 
money-lender Ac the person sued upon two con- 
ditions. The first condition is that the interest 
charged in respect of the sum actually lent is 
excessive, or that the amounts charged for 
expenses, inquiries, fines, bonus, premium, 
renewals or any other charges, are excessive. . . . 
The second condition is that the contract is harsh 
Ac unconscionable, or is otherwise such that a ct. 
of equity would give relief (Lord Loreburn, C.). — 
Samuel V. Newbold, [1906] A. 0. 401 ; 75 L. J. Ch. 
705 ; 05 L. T. 209 ; 22 T. L. R. 703 ; 50 Sol. Jo. 
050, H. L. ; affg, S. C. sub nom. Saunders v, 
Newbold, [lOOSj 1 Ch. 200, C. A. 

Annotations: — As to (1) & (2)Refd. Sadler v. Whitoman, 

IJ910] 1 K. B. 868. As to (3) Consd. Carringtons v. 

Smith, [1906] 1 K. B. 79 ; Abrahams t\ Dimniock, [1914] 

2 K. B. 372. Reid. .Tacobs v. .lolcey (1919), 35 T. L. R. 

.362. Generally, Reid. Bonnard v. Dott (1905), 92 L. T. 

822. 

378. Contract for loan made abroad — Intended 
to be performed abroad.] — ^Money-lenders Act, 
1900 (c. 61), s. 1, does not apply to a contract for 
a loan made & intended to be performed abroad. — 
Shrichand & Co. V, Lacon (1906), 22 T. L. II. 245 ; 
50 Sol. Jo. 223. 

Annotation : — Folld. Vulchand v. Manners (1909), 25 T. L. R. 

329. 

379. .] — Money-lenders Act, 1900 

(c. 51 ), s. 1 , does not apply to a contract made in 
India & intended to be performed there. — 
Velchand V. Manners (1909), 25 T. L. R. 329. 

Jurisdiction of Bankruptcy Court.] — See Bank- 
ruptcy, Vol. IV., pp. 144, 243, 320, Nos. 1345, 
2304, 3059-3001. 


PART IV. SECT. 7. SUB-SECT. 1.— A. 

878 i. Contract for loan made abroad 
— Intended to be performed abroad .] — 
Money-lenders Act, 1900 (o. 51), s. 1. 
does not apply to a oontroot made in 
India & intended to be performed 
there. — Velchand v. Manners (1009), 
26 T. L. R. 329.— IND. 

o. Jurisdiction of Bankruptcy Court.] 
— ^Wherethe arraxiging debtor having 
already paid the creditors in full, 
ao applioatlon was made by the 


arranging debtor for an order that the 
money-lenders should pay to liim such 
amount as, on taking the aocmmts 
with interest at 30 per cent, might be 
shown to have been overpaid by him 
iho money-lenders : — Held : the ct. 
ought to make the order sought . — Re 
T. (1918), 62 I. L. T. 126.— IR. 

p. Jurisdiction of county court.] — 
Money-lenders Act, 1915, s. 5, does not 
give Jurisdlotion to the county ot. to 
entertain a oounterolaim, in an action 


brought by a money-lender, for an 
amount in excess of £500 . — McCJroby 
V. Campbell, [1921] V. L. R. 476. — 
AUS. 

q. Whether Ads retrospective.] — 
Deft. *s plea is virtually a contention 
that 6 £dw. 7, c. 32, is retrospective in 
its application. Nothing in that 
statute can bo so construed, because 
there is no declaration to that effect. — 
Taplet V. Marks (1907), 2 £. L. R. 
555.— CAN. 
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380. Order to restrain sale ol goods held as 
security— Pending action for reUef— Necessity for 
payment of amount due & interest as claimed into 
court.] — Cavenaoh v, Cohen (1919), 147 L. T. Jo. 


B. Excessive Interest, 

381. What is excessive interest — Interest over 
ten per cent — On reasonably safe securitv.l 

Part v. Bond, No. 394, post, 

Circumstances of each case must be 

considered.] — Carringtons, Ltd. v. Smith, No. 
409, post, 

388. .]— Transaction re-opencd on 

the ground that the interest was excessive having 
regard to the circumstances of the case — the 
on the part of pltfs. of the temporary 
difficulties of deft., the position of deft, in life, the 
iiuancial position of deft.’s father, & the terms 
upon which deft, stood with him, & the amount 
of deft.’s furniture & stock. — King v, Barnett 
(1908), 25 T. L.li. 52. 

384. .] Transaction re-opened on 

the ground that the interest was excessive under 
all the circumstances of the case As liaving regard 
to the respective positions of the i)arties. — 
Wolfe v. Batters (1909), 25 T. L. li. 575. 

385. .] — The ct., being of opinion that 

the rate of interest charged was, in the circum- 
stances, excessive, reduced it to 30 per cent. — 
Wheatley v. Part (1911), 27 T. L. R. 303. 

386. — .] — The ct., being of opinion 

that the interest charged was, in the circumstances, 
excessive, reduced it to 50 per cent. — Portescue 
(L.), Ltd. v, Bradshaw (1911), 27 T. L. R. 251. 

387. .] — King (J.), Ltd. v. Hay 

Currie, No. 373, ante, 

388. .] — The ct. being of opinion 

that the interest charged by the monc'y-lender for 
a loan was, in view of the borrower’s financial 
position, excessive, re-opened the transaction of 
loan & reduced the rate of inten^st. — Stirling v, 
Musgrave (1913), 29 T. L. R. 333. 

389 . .] — Hart v. Hungerforu, No. 

295, a7ite. 

Excessive interest rendering transaction harsh 
& unconscionable, see Sub-sect. 1, C. (d), post, 

C, What Transactions are Harsh and 
U nconscionable, 

(a) In General. 

390. Circumstances of each case must be con- 
sidered.] — Transaction re-opened on the ground 
that it was harsh & unconscionable. 

It was possible that the interest might be deemed 


excessive, yet the transaction might not be 
deemed harsh &> unconscionable ; & it was possible 
that the interest might be deemed so extravagantly 
excessive as alone to satisfy the ct. that the trans- 
action was harsh & unconscionable. . . . The 
circumstances of each case must be considered, 
including the necessities of the borrower, his 
pecuniary position, the presence or absence of 
security, the relation in which the money-lender 
stood to the borrower, & the total remuneration 
derived by the money-lender from the whole 
transaction (Cozens-Hardy, L.J.). — Poncionb v. 
Higgins (1904), 21 T. L. R. 11, C. A. 

^‘innotation : — ^Distd. CarrliurtoiiH v. Smith, [1906] 1 K. B. 79. 

391. .] — Carringtons, Ltd. v. Valerie 

(1905), 49 Sol. Jo. 500. 

392. .] — Pltf., a registered money-lender, 

sued deft, for money lent . Deft, contended that 
under the Money-lendei*s Act , 1900 (c. 51), s. 1, 
the transaction ought to be ro-opimed on the giound 
that, in view of the high rate of interest charged, 
it was harsh & unconscionable. Pltf. submitted 
that exccssiv'o interest w’as not, in itself, sufficient 
grt)imd for the re-opening of the transaction ; — 
Held : in considering whether to re-open a trans- 
action under sect. 1, the ct. must have regard to 
all the facts in the case, for instance, the financial 
embarrassment of the borrower at the time of 
the making of the loan. — G laskie v, Griffin 
(1914), 111 L. T. 712. 

Apart from Money-lenders Act, 1900 (c. 51),] — 

See Sub-sect. 2, post. 

{h) Risk to Money-Lender, 

393. Excessive rate of interest — Full disclosure 
of facts influencing rlsk.l — (/ARringtons, Ltd, v. 
Valerie (1905), 49 Sol. Jo. 500. 

394 . Loan on reasonably good security.] — 

P., a widow, was in 1 903 in need of a loan. Against 
the advice of h(jr solrs., slie authorised an architect, 
with whom she had Ix^come acquainted, to obtain 
it for her ; A ho eventually obt/ainod an advance of 
£1,000 at 45 per cent, per annum from a registered 
firm of money-lenders, on tlm sticurit y of a second 
mtge, of certain life interests & a revijrsion to which 
P. was entitled under 8ettl(‘ments A of a hfo policy 
which was comprised in the first mtge., which was 
to an insurance co. P.’s total income under the 
settlements amounted to about £1,200 a year; 
but it was reduced to £000 by the intt^rest A 
prtmiiumH payable on the first mtge. A policy. 

J’he solr. of tlie inoney-lenderH having threatemed 
fx) enforce th(} 8(;curily by sale, P. in 1904 obtained 
through lier solrs. a Joan of 5^ per cent., A dis- 
charged the claims of the inoncjy-lendera. She 


PART IV. SECT. 7, SUB-SECT. 1.— B. 

r. What is excessive itUere^. J — Wlier« 
the rate of Interest charg^ by a 
money-lender upon a loan is, either 
originally or in the result, lai-ger than 
in the opinion of the ct. is fair & reason- 
able under the circumstances, it is 
excessive, A the rate of interest may 
itself be evidence tliat it is excessive. — 
Wilson v. Moss (1909), 8 C. L. 11. 146. 
— AUS. 

t. .] — Patterson tj. Dufkus 

(1872), 9 N. a R. 52.— CAN. 

a. .] — R. V. Cleoo (1908), 8 

W. L. R. 572 ; 18 Man. L. R. 9 ; 14 
Can. Grim. Cas. 217. — CAN. 

b. .]— R. V. Dube (1909). 18 

O. L. R. 367 ; 14 O. W. R. 45.— CAN. 

0 . .1 — ^An action lies for in- 

terest exacted in excess of the rate 
fixed by Money-lenders Act. — Waits 

V. Tolmax (1912), 22 W. L. R. 65 ; 6 

D. L. R. 5 ; 22 Man. L. R. 471 ; 2 

W. W. R. 1019.— CAN. 


d. .] — Sect. 7 of Money -londerH 

Act api>lics only to a cast? wlierc 
it is contended that tlie itit€<>rest paid, 
or claimed, exceeds tlio rate of 12 
per cent, per annum. — Hklamv r. 
Porter (1913), 28 O. L. R. 572 ; 4 
O. W. N. 1171.— CAN. 

.J — Bellamy v. Timherh 
(1914), 31 O. L. R. 613 ; 19 D. L. R. 
488 ; 6 O. W. N. 578.— CAN. 

f. .] — Kerino Rupchand a Co. 

V. Bayley (1919), I. L. R. 44 Bom. 775. 
— IND. 

r. .) — Balkinp V. Batchelor, 

[19231 N. Z. L. R. 1122.— N.Z. 

h. .} — A firm of money-lenders 

on Dec. 18, 1903, lent £600, to bo 
repaid with £100 of bonus or in- 
terest. £50 on the 18th of each 
month commencing with Jan. A until 
A including July, 1904, A tlie balance 
of £350 on the 19th of that month, 
with further interest on arrears in 
payments 30 per cent, per annum : — 


Held : in tlie circsiiinHtanoos of the case 
the rate of iritercHt was not excessive, 
nor the trariHaction harsh A unoon- 
Hclonable. — Pall Mall Bank w. Puilp 
(1904), 41 Ho. L. U. 021.— SCOT. 

PART IV. SECT. 7, SUB-SECT. 1.— 
C. (a). 

390 i . ( 'ircumstances of each case must 
fni amsidered .] — SilAW v. Homsaok 
(1917), 39 O. L. R. 440 ; 12 O. W. N. 
108, 183 ; 36 D. L. R. 760.— CAN. 

89011. .] — Moore v. M*Kay 

(1829), Beat. 282.— IR. 

k. Want of fairness in money- 
lender.] — Observed that expression 
** liarsh A unconscionable ** implies 
some want of faimoss in the transaction 
for which the mon^-lender miirht be 
held responsible. — Midland Discount 
Co., Ltd. v, Macdonald, [1909] H. C. 
477 : 46 8c. L. R. 331 ; [1909 1 

8. L. T. 125.— SCOT. 
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Sect. 7. — Belief of borrowers: Svib-aect. 1, C. (6), (c), 
(tf), (e) <fe (/).] 

brought an action against them to obtain the 
re-opening of the transaction on the ground that 
it was harsh & unconscionable, & the rate of interest 
excessive, & repayment of the excess of interest 
paid by her : — Held : under the circumstances of 
the case the transaction was harsh & unconscion- 
able, & defts. must repay all interest paid above 
10 per cent. — ^Part v. Bond (1900), 94 L. T. 390 ; 
22 T. L. R. 253, C. A. 

Annottdion : — Distd. CarringionH v. Smith, [1906] 1 K. B. 79. 

395 , ,] — B 1 .AIU V. Buckworth, No. 

325, ante. 

390 , ,] — Wher(*> an advance granted 

to a borrower by a registered money-lender was 
on the security of certain real estate, interest at 
the rate of 60 per cent., or, in one view, 40 per cent, 
being charged for same: — Held: as a secured 
advance stood in a different position from an 
unsecured advance, the interest was so excessive 
as to render the transaction “ harsh & uncon- 
scionable ** within Moneylenders Act, 1900 (c. 51), 
s. 1 (1) ; the transaction ought, therefore, to be re- 
opened ; & having regard to all the circumstances, 
it was reasonable that the money-lender should 
receive interest at the rate? of 20 per cent, as 
“ fairly due *’ within the sub-8(ict. — Halaman v. 
Blair, Blair v. Johnstone (1914), 1 11 L. T. 420, 
C. A. 

897 , j — I 3 y a i)roniissory note, dated 

July 10, 1922, pltf., who was a mari’ied lady, 
promised to pay £500 to deft., a money-lend(u% for 
a loan of £300. TIkj money was to be rejiaid by 
twenty-four consecutive monthly instalments, A; 
on default in payment of any instalment the whole 
amount remaining unpaid becamci due. Interest 
was to be at the rate of Is. in the pound per month. 
By an instrument of charge dated the same day, 
in consideration of this advance of £300 secured by 
the promissory note for £500, it was provided that 
certain furniture & chattels belonging to pltf. & 
which had been delivered into deft.’s possession 
should be held by him as security for the payment 
of £500. In the event of default of payment of the 
promissory note, or any instalment, deft, was to 
be at liberty to sell the furniture & chattels & 
repay himself thereout for all principal, interest, 
& costs. The furniture had been j^urchased some 
eighteen months b(;fore for £1,760. Pltf. had 
expected to receive £400 as pi’oviously suggested 
by deft., but being in extreme financial straits 
she had no alternative but to execute the two 
docunumts when put before her on July 10, 1922. 
Pltf. failed to pay th(^ first instalment due under 
the promissory note, A the whole £500 became 
payable. If all payments liad been duly made 
the rate of interest would have been at 82 i per 
cent. : — Held : inasmuch as the loan was not made 
on x)ersona] security only, but was adequately 
secured by the goods pledged, the rate of interest, 
which might not have been regarded as necessarily 
excessive for a loan on personfil security only, 
became outrageous A extortionate for an advance 
upon good security; also deft, had made an 
unco^cionable bargain & tricked pltf. into the 
position in which she was placed on July 10, 1922 ; 
A in the exercise of its jurisdiction the ct. would 
accordingly direct that the contract should stand 
a« a security for £300 with interest at the rate of 
16 per cent, from July 10, 1922, & pltf. must pay 
the costs of the storage of tlie furniture A of the 
insurance. On these payments being made deft, 
must deliver up the furniture to pltf.— Kruse v. 
Seeley, [1924] 1 Ch. 130 ; 93 L. J. Ch. 07 ; aub 


nom. Jennings v. Seeley, 40 T. L. R. 97 ; 68 
Sol. Jo. 139. 

898. Loan advanced In full expectation of 

payment.] — Sharper v. Blyth (1920), 36 T. L. B. 
689. 

899. “ Fair average risk — Transaction In- 
volving payment of Interest upon Interest.] — 

Halsey v. Wolfe, No. 406, post. 

(c) Clause not explained to Borrower. 

400. Effect of clause rendering Interest exces- 
sive.] — The ct. has jurisdiction to re-open a trans- 
action between a borrower A a money-lender where 
it appears that by reason of a term of the bargain 
between them, understood by the money-lender, 
but not explained to or understood by the borrower, 
the rate of interest is considerably increased beyond 
that contemplated by the borrower. — L evene v. 
Greenwood (1904), 20 T. L. B. 389. 

Annotations : — ^Distd. Carringrtons v. Smith, [1906] 1 K. B. 

79. Reid. Halsey v. Wolfe, [1916] 2 Ch. 330. 

401. Default clause.] — Carringtons, Ltd. 

V. Smith, No. 409, post. 

402. .] — Where, in consideration of an 

advance of £50, a promissory note for £70 was 
taken by a money-lender from a borrower, the £20 
being for interest, A the £70 was payable by 
twenty-two weekly instalments, A upon default 
in payment of any instalment the whole sum was 
to become due, the ct. re-opened the transaction 
upon the ground that the interest might turn out 
to be very excessive A the rate was not understood 
by most people. — L evene v. Titchenek (1907), 
23 T. L. R. 508. 

403. .] — Where, in a money-lending 

agreement, a clause is inserted by which the whole 
amount for which the borrower has given a pro- 
missory note becomes due if default is made in the 
payment of one instalment, with the result that the 
rate of interest is largely increased, the transaction 
is primd facie harsh A unconscionable, unless such 
a clause is very clearly explained to the borrower. — 
Harris v. Clarson (1910), 27 T. L. R. 30. 
Annotation Polld. StirliriR: v. Roho (1913), 30 T. L. R. 67. 

404. .] — Deft, borrowed from pltf., 

who w’as a money-lender, the sum of £1,000, A gave 
a promissory note for £1,600, which was payable in 
instalments spread over twelve months, the first 
payment to be £160 at the end of three months, 
A there was the usual default clause. Deft, made 
default in paying the first instalment A pltf. 
brought an action to recover the £1,600. Deft, 
gave evidence that pltf. agreed that the interest 
should be 60 per cent, per annum, but did not 
explain the default clause, A that it was agreed 
that he should be at liberty to pay off the whole 
amount at any time A only pay interest at 60 
per cent. After action deft, paid the principal 
A offered to pay 60 per cent, interest : — Held : 
the note did not contain all the terms of the bargain, 
deft, did not understand the effect of the default 
clause, the transaction was harsh A unconscionable, 
A pltf. should have judgment for 60 per cent, on 
£ 1,000 up to the date when the offer was made. — 
Stirling v. Rose (1916), 30 T. L. R. 67. 

406. .] — Deft., a registered money- 

I lender, on four occasions advanced money to pltf., 
a tradesman, upon what deft, himself described 
as a fair average risk. For the first advance of 
£100 pltf. gave a promissory note for £150 payable 
by fourteen equal monthly instalments, A after 
twelve of these had been duly paid the second 
advance of £60 was made, upon deft.’s own invita- 
tion, A for this advance pltf. gave a bill for £65, 
falling due three months aft^ date. The rate 
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of interest on the first advance was admittedly at 
least 72 per cent., & on the second advance "l20 
per cent, per annum. While the last-mentioned 
£65 £20 of the first loan were still owing but 

not yet due, deft, advanced pltf. £15 in cash, making 
with the moneys so owing £100, for which deft, 
gave a promissory note for £150, the extra £50 
representing interest, repayable bv monthly 
instalments of £10 15a. After t^n of these instal- 
ments had been duly paid deft, advanced pltf. 
£150 in cash & took his promissory note for 
£281 10a. repayable by instalments & made up 
of the £150 advanced £37 10a. being the money due 
on the last promissory note less a rebate of £5, &; 
£94, presumably for interest. All tli(» promissory 
notes contained a proviso that upon default in 
})ayment of any instalment the whole of tlie money 
then remaining due on the note, i.a., including 
both capital &; unaccrued interest, should 
immediately become payable. The effect of the 
third & fourth transactions involved the pay- 
ment of interest upon interest charged in respect 
of the balance then outstanding of tlie (*arlier loans. 
After six of the instalments had been paid under 
the last promissory note, pltf. commenced this 
fiction to re-open the transactions & for an account 
& consequential relief : — Held : (1) in the circum- 
stances, the charges made by the d(‘ft. were 
exorbitant & excessive ; the whole course of 
dealing with pltf. in respect of interest & otherwise 
was harsh &> unconscionabhi within Money- 
lenders Act, 1900 (c. 51) ; pltf. was entitled to 
relief ; & in taking the account interest at the rat e 
of 15 per cent, per annum would be allowed. 

(2) It is settled that the questions as to the rate 
of interest & whether the transactions ar(i hainsh & 
unconscionable are for the judge to decide 
(Joyce, J.). 

(3) The accounts must be taken upon the footing 
of a lower rate of interest. I doubt v(‘ry much 
whether, in the circumstances, 1 ought to allow 
more than 10 per cent., but I will allow* 15 per 
cent., 20 per cent, being, in my opinion, more than 
ample to cover this fair average risk (Joyce, J.). — 
Halsey v. Wolfe, [1915] 2 Ch. 330 ; 81 L. J. Oh. 
809; 113 L. T. 720. 

Annotatum : — As to (1) Folld. Cohon v, Joiiesco (lJ>2a), CD 

Sol. Jo. 381. 

(d) Excessive Interest, 

406. Whether sufficient In itself to render trans- 
action harsh & unconscionabie .] — Re A Debtok, 
Ex p. The Debtoh, No. 370, ante. 

407. .] — PoNCioNE V, Higgins, No. 300, 

ante, 

408. .] — Samuel v, Newbold, No. 377, 

ante, 

409. .] — Deft., a director of a co. with an 

income of £1,000 a year & possessed of furniture 
& pictures of considerable value, being in want 
of £150 in order to pay sundry creditors, but not 
being in great necessity, as his creditors, though 
pressing for payment, were not tlireatening pro- 
ceedings, obtained a loan of £150 from pltfs., 
who were money-lenders, & gave them two 
promissory notes, one for £150 & one for £72, 
repayable respectively by twelve six equal 
monthly instemnents. The notes each contained 
a default clause, the nature & effect of which 
deft, clearly understood, providing that on 


default of pa^nnent of any instalment the whole 
of the amount of the note then remaining unpaid 
should become due payable. The interest 
on the loan worked out at 75 per cent, per annum. 
Pltfs. obtained no security for the loan, but 
at the time were informed by deft, as to his 
financial position. Deft, paid off all the instal- 
ments of the £72 note, &, after paying seven 
instalments of the £50 note, made default, & on 
being sued for £62 10s., the balance, claimed relief 
under Money-lenders Act, 1000 (c. 51); — Held: 
although the rate of interest w'as high, that fact 
did not of itself necessarily render the transaction 
“ harsh & unconscionable,” & having regard to the 
risk & to all the circumstances of the case, amongst 
which the ct. was entitled to consider the fact that 
deft, understood the transaction, & without any 
misrepresentation or pressure by pltfs. voluntarily 
agreed to pay the interest asked, 75 per cent, per 
annum was a reasonable rate of interest, & not 
“ excessive ” within the Act, tS: tlie transaction 
w*as not ” harsh A: unconscionable,” & deft, was 
therefore not entitled to relief. — Caiuungtons, 
Ltd. 1’. Smith, [1906] 1 K. B. 79 ; 75 L. J. K. B. 

49 ; 93 L. T. 779 ; 51 W. B. 421 ; 22 T. J.. li, 109 ; 

50 Sol. Jo. 171. 

Annotaiitnis : — Distd. 8a!inu*l r. Boll (lOOr)), 22 T. T<. B. 118. 

Dbtd. Harmiol v. Ncm^bokl, 111>0(»] A. C. Ittl. Diltd. KruHo 

r. Swloy, 111)241 1 Ch. 130. 

410. .] (U.ASKIE V, CilUFFIN, No. 392, 

ante, 

(c) Position of Parties. 

411. Lender taking advantage of borrower’s 
necessities.] — Carhingtons, Ltd. v, Valerie 
(1905), 49 Sol. Jo. 500. 

412. .] — Blair v. Buckworth, No. 325, 

ante. 

418. .] — Levy v. Doit, No. 306, ante, 

414. Parties on equal terms — Absence of pres- 
sure by lender.] — There had bt^en a previous 
negotiation where the rate of inton^st was 30 per 
cent, which had failed to go through because the 
lady had not been candid, & in consequence deft, 
had refused to h‘Dd her any money at all. The 
lady, according to deft.’s evidence, then begged Sc 
prayed him to lend her £300. 81ie offered to pay 
interest at the rate of 40 per cent, instead of 80 
per cent. Sc also offered her daughter’s guarantee. 
One of the circumstances in this case undoubtedly 
w'as that deft, relied upon the guarantee. The 
pressure that was put upon pltf. was by other 
persons Sc not by deft, (per CuR.). — Oakes v. 
Green (1907), 23 T. L, R. 560. 

( / ) Particular hisiances, 

415. Loans to company promoter — Shares 
exacted as bonus for renewals.] — Bonnard v. 
Doti', No. 286, ante, 

416. Transaction Induced by sending money — 
Borrower having recently refused loan — No nego- 
tiation as to terms.] — When a person who has 
recently refused a loan from a money-lender writes 
to liim shortly afterwards in order to ascertain his 
terms, Sc the money-lender induces a transaction 
by standing him money Sc thereby avoiding the 
negotiation of terms, the transaction may bc» 
re-opened under Money-lenders Act, 1900 (c. 61), 
8. 1.— Lewis v. Mills (1914). 30 T. L. B. 438. 


PART IV. SECT. 7, SUB-SECT. 1.— 
C. (d). 

406 i. Whether sumdent in iisdf to 
render transaction harsh dr unconscion- 
able,] — Held: interest amounting to 
sovoral hundreds per cent, per annumt 


waH, in the absence of explanation, ho 
monstrous as to shovr by itself that the 
transaction was harsh & unconscion* 
able. — Balla.vtt.vb v. Evans (1921), 
24 W. A. L. R. 43.— AU8. 

40611. .] — Thomas V. Asubrook, 


[1913121. Il.416.>-1R. 

406 ill. .1 — Excessive Interest Is 

sufficient alone to render a transaction 
harsh & imconscionable Sc liable to be 
reopened. — Balkind v, Ralph, [1918] 
N. Z, L. R. 929.--N.Z. 
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Sect. 7 . — Belief ofhorrowera: Svb-eecl. 1, C. (/), D., 
E, (g), (6) i, ii., (c) & (d), F. (a) (b).] 

417. Lender taking advantage of man of pecuUar 
tastes — Borrower Ignorant of value of money.]— 
Jacobs Brothers v, Joicey (1919), 35 T. L. It. 
362. 

D. Money-Letider'a Knowledge of Circumaiances, 

418. Ignorance of facts material to fairness of 
transaction — Facts obtainable by reasonable Inquiry 
— No defence to application for relief.] — A money- 
lender cannot escape the consequences of an 
application for relief under Money-lenders Act, 
1900 (c. 61), s. 1 (1), by showing that he was un- 
aware of facts material in determining the fair terms 
of the bargain, if reasonable inquiry on his part 
would have elicited those facts. — Garde v, Ker- 
man (1925), 41 T. L. R. 597 ; 69 Sol. Jo. 694. 

E, Nature of Belief. 

(a) In General. 

419. Statutory relief different from that given by 
courtof equity.]— Samuel?.'. Newbold, No. 371, ante. 

{h) Re-Opening Transaction. 
i. In General. 

See Money-lenders Act, 1900 (c. 61 ), s. 1 (1). 

420. Reduction of rate of interest.] — Stirling 
V. Musguave, No. 388, ante. 

421. .] — Salaman V. Blair, Blair v. 

Johnstone, No. 396, ante. 

422. .] — Pltf., who was a money-lender, 

advanced £1,000 to deft, on July 29, 1914, & 
received from him a promissory note for £1,600 
payable in four consecutive monthly instalments 
of £400 each, the first instalment to be i)aid on 
Oct. 1, 1914. There was a default clause to the 
effect that if any instalment was unpaid the whole 
amount was to become payable & interest at 60 
per cent, was to be paid from the date of default. 
Default was made in the payment of the first 
instalment. Deft, had an income of about £2,000 
a year, & was entitled to the reversion of certain 
property worth about £4,000 a year. Deft, had 
had previous transactions with pltf. & had settled 
them voluntarily. In an action on the pro- 
missory note : — Held : in the circumstances deft, 
was not entitled to relief under the equitable 
doctrine as to catching bargains made with 
expectant heirs & the past transactions ought not 
to be opened up, but as the terms on which the 
money was lent in the i)resent case were out of all 
reason the transaction must bo opened up under 
Money-lenders Act, 1900 (c. 51), s. 1, & pltf. would 
have judgment for the principal with interest at 
30 per cent. — Wolfe v. Lowther (1916), 31 
T. L. R. 354. 

423. Direction of account.] — Carringtons, 

Ltd. V. Valerie (1905), 49 Sol. Jo. 500. 

424. .] — Halsey ?j. Wolfe, No. 405, 

ante. 

Re-opening in bankruptcy.] — See Bankruptcy, 
Vol, IV., p. 326, Nos. 3059-3061. 


ii. Cloaed Tranaaction. 

425. Amount paid under, pressure of writ.] — 

Transaction re-opened under Money-lenders Act, 
1900 (c. 51), 8. 1 (1), upon the ground that the 
interest charged was excessive the transaction 
was harsh & unconscionable, the boirower being 
at the time in such a position that his agreement 
to repay was no guide as to what was a reasonable 
ra.te of interest to be charged. The transaction 
was re-opened after payment of the amount had 
been made under pressure of a writ of summons in 
an action. — Samuel v. Bell (1905), 22 T. L. R. 
118. 

426. Whether re-opened in absence of deception 
or pressure.] — Where there has been no deception 
or pressure on the i)art of a money-lender the ct. 
will not re-open a closed transaction of loan. — 
Michaelson V. Nichols (1910), 26 T. L. R. 327. 
Annotation : — Expld. Kerman v. Wainewrlght (1916), 32 

T. L. R. 295. 

427. .] — In an action by a money-lender 

the ct. gave deft, relief on the ground that the 
transaction was harsh & unconscionable, but 
declined in the circumstances to re-open a previous 
transaction which had been closed. 

There is no rule that in the absence of deception 
or pressure by the money-lender the ct. ought not 
to re-open a transaction which has been closed 
(PicKFORD, L.J.). — Kerman v. Wainewright 
(1916), 32 T. L. K. 295 ; 60 Sol. Jo. 336, C. A. 

428. Borrower consenting to judgment.] — 
Money-lenders Act, 1900 (c. 51), s. 1, which provides 
that a ct. may, in certain circumstances, re-open 
a money-lending transaction “ notwithstanding 
. . . any agreement purporting to close previous 
dealings & create a new obligation,” does not 
empower a judge to re-open a money-lending 
transaction where the money-lender has brought 
an action in respect of that transaction, & deft, 
borrower has consented to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
merged in the judgment, which is res judicata & 
not an agreement within the sect. — Cohen v. 
.Ionesco, [1926] 1 K. B. 119 ; 95 L. J. K. B. 100 ; 
90 .1. P. 18 ; 42 T. L. R. 41 ; 70 Sol. .To. 138 ; 
revsd. on other grounds, [1926] 2 K. B. 1 , C. A. 

(c) Repayment of Money Paid. 

429. Lender returning shares given as bonuses — 
Borrower repaying loan & reasonable interest.] — 
Bonnard v. Dott, No. 286, ante. 

430. Sums paid In excessive interest.] — Part 
V. Bond, No. 394, ante. 

{d) Setting aside Security. 

See Money-lenders Act, 1900 (c. 51), s. 1 (5). 

431. Amount realised by sale — Treated as 
amount due.] — Rueter v. Bradford Advance 
Co. (1910), 26 T. L. R. 533. 

432. Contract to stand as security for amount 
advanced — With interest at reasonable rate.] — 
Kruse v. Seeley, No. 397, ante. 


part IV. SECT. 7. sub-sect. 1.— 
E. (b) i. 

420 i. Reduction of rate of interest] 
— Gregouv V. Lucas (1914), 16 

W. A. L. 11. 61.— AUS. 

420 ii. .) — Bailkyv. Nr w South 

Waucs Mont de PiftTft Ukpobit & 
Investment Co., Ltd., [1918] V. L. R. 
16.— AUS. 

420 iii. .1 — Welds v. Joyce, 

[1906] 2 I. R. 134.— IR. 

428 i. JHredion of account .] — 

Held; dofts. should have leave to 


amend & also claim relief by way 
of counterclaim under Monev-lendorH 
Act, 1911, to liave the whole trans- 
action from the begriuninfi: re -opened 
&, an account taken & to be relieved 
from payment of any sum in excess of 
the amount fairly due in respect of 
principal, interest & oharares. — Stuart 
& Stuart, Ltd. v. Boswell (1916). 50 
N. S. R. 16.— CAN. 

428 ii . .1 — ^Pluto v. Wash- 

ington Finance Corpn. & Filer 
(Alta.). 119231 3 1). L. R. 280 ; [1923] 
2 W. W. R. 806.— CAN. 


PART IV. SECT. 7, SUB-SECT. 1.— 
E. (b) ii. 

4261. Whether re-opened in absence of 
deception or pressure. ) — Held : in the 
absence of any active malpractice, 
deception, or unfair pressure on the 
part of pltfs., it was impossible to 
1 * 0 -open dealinj?8 voluntarily settled so 
long ago. — Stone v. Hamilton, [1918] 
2 I. R. 193.— IR. 

426 ii. .] — Midland Discount 

Co., Ltd. r. Macdonald, [1909] S. C. 
477 ; 46 Sc. L. R. 331 ; [1909] 1 

S. L. T. 125.— SCOT. 
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F. Practice and Procedure, 

(a) In General, 

488. Concurrent actions in King’s Bench & 
Chancery Divisions— Application to stay proceed- 
ings — By lender.]— A money-lender issued in the 
K. B. Div. a specially indorsed writ claiming £450 
on a promissory note signed by deft. The 
borrower admitted the facts, but said that various 
transactions between him & the money-lender 
were harsh & unconscionable, & a week after the 
issue of the writ in the K. B. Div. issued a wTit 
against the money-lender in the Ch. Div. asking 
that these transactions might be re-opened & for 
an account. On a motion by the money-lender 
that the Chancery action might be dismissed with 
costs, as an abuse of the process of the ct., or 
stayed ; — Held : the motion failed ; although the 
money-lender’s proceedings in the K. B. Div. 
came first in point of time, & although the K. B. 
Div. could decide all other questions between tiie 
parties on a counterclaim by the borrowxT, yet 
the Ch. Div. had the better machinery for taking 
accounts, which, moreover, were assigned to it by 
.7ud. Act, 1873 (c. 66), s. 34 (3), & as a general rule 
it was preferable to allow that action to go on in 
which the burden of proof rested on jiltf. ; both 
actions must continue, unless the King's Bench 
transferred or stayed the King’s Bench action, 
or until the Ct. of Appeal, which controlled both 
divisions, had pronounced judgment. — Rkchnitzeu 
V, Samuel (1906), 95 L. T. 75. 

Annotation Apld. Tumln v. Levi (1911). 28 T. L. K. 125. 

434. By borrower.] — (1) Deft., who 

had a number of transactions with pltf., a registered 
money-lender, offered pltf. just before the last 
sum he had borrowed had become due the balance 
of the principal & a sum for interest w'hich the 
money-lender declined. The borrow'(ir thereupon 
issued a writ in the Ch. Div. claiming an account 
of all transactions betw'ccn him & the money- 
lender, & a declaration that some of them w^ero 
harsh & unconscionable, & for relief under Money- 
lenders Act, 1900 (c. 51). The money-lender 
shortly thereafter issued a wTit in the K. B. Div. 
for the full amount said to bt; owing by the 
borrower. The borrower thereupon took out a 
summons asking for a stay of tlie proceedings in 
the K. B. Div. on the ground that they w'ere an 
abuse of the process of the ct. in view of the i)ro- 
coedings pending in the (’h. Div. : — Held : in the 
circumstance of the case, the proceedings in the 
K. B. Div. should be stayed. - i, 

(2) In the present case £10 w'as due for the 
principal & as to that R. S. C., Ord. 14, could be 
appealed to, but it would be wTong to make use 
of that Ord. so as to alter the right of pltf. to an 
inquiry as to the interest. It would be an abuse 
of the Ord. to deprive a litigant of his right of 
action on the groimd that one item of the action 
fell within the purview of the Ord. & I think such 
a case was never intended to come into the short 
cause list (Buckley, L.J.). — Tumin r. Dkvi 
(1911), 28T. L. B. 125, C. A. 

Annotation :—A8 to (2) PoUd. Bonnet t r. Stubtin, 1 1929] 

1 K. B. 272. 

485. “ Excessive interest ” — “ Harsh & uncon- 
scionable transaction ” — Whether questions for 
Judge or Jury.] — In an action to recover damag^ 
for trespass conversion of pltf.’s goods, which 


PART IV. SECT. 7, SUB-SECT. 1.— 

F. (»). 

l. Oeneral plea — Sufflciency of,]-- 
Castles v, Freioman (1910), H 
C. L. R. 580.— AUS. 

m. P€art of claim admitted — Pay- 


had been seised under a bill of sale, the question 
ai*ose whether defts. were money-l^ders, « 
whether, if so, the intei’est charged & certain other 
charges were excessive ; & whether the tranaacUon 
was harsh & unconscionable. It was c^nt^aea 
that those questions, except as to whether defte. 
were money-lenders, were for the ct. & not for the 
if there was any evidence upon 
them, the questions must be left to the 
Burton v. Companies Registration Agency 
(1906), 23 T. L, B. 151 ; affd- grounds 

(1907),23T.L.B.337,C. A. 

^mw)(a/wmA .-—FoUd. Samuel r. Piusolt Vi 

622. Consd. Abrahams r. Bimmock, [1915] 1 K. B* 

4S6. .] — Samuel v. Pazolt 

(H)07), 23 T. L. K. 022. 

inw>tation : — Consd. Abrahams v. Bimmock, [1915] 1 K. B. 

662. 

437, .] — Abrahams v, Dimmock, 

No. 439, post, 

438. .]— Halsey v, Wolfe, No. 

405, ante, _ . 

430. Basis of account — Allocation of payments 
— To interest or principal.] — (1) Under Money- 
lenders Act, 1000 (c. 51), 8. 1 (1), the questions 
whether the interest charged is excessive & 
wdiether the transaction is harsh & unconscionable 
arc for tlie judge A not for the jury, though those 
questions may partly depend on the facts deter- 
mined by the jury. ^ . 

(2) In taking an account payments made fi*om 
time to time by the borrower ought not to bo 
allocated to the payment of principal instead of 
the Intercast due from ilw borrower.— Abrahams v. 
Dimmock, [1915] 1 K. B. 602 ; 84 
802 ; 112 L. T. 380 ; 31 T. L. H. 87 ; 59 Sol. Jo. 
188 ; 78 J. V, Jo. 592, O. A. 

Annoi(UU>n» :—(/cner(dlu, Mentd. KlinpHon 

11921 J 2 K. B. 157 ; Simmons v, Crossloy, [1922J 2 K. B. 

Contract, Vol. XII., p. 

481, Nos. 3939-3942. 

440. Loan secured by pledge — Judgment for 
money-lender— Terms of order restraining »«••]— 
Cavknaoh V. (k)HEN (liU9), 147 L. 1. Jo. .-52. 

441 . Form of Judgment — Re-opening trans- 

action & directing account.]— Samuel v. Newbold, 
No. 377, ante, ^ ^ . . 

442. Party seeking relief— Ordered W 

— (^arkingtoxh, Ltd. v, Valerie (190o), 49 
Sol. Jo. 500. 

(b) Apjdicaiion for Summary Judy merit. 

Sec, generally f H. S. (’., Ord. 14. 

443. General principle.] — Tumin v, Levi, No. 

434, ante. . 

444. Interest prlm& facie excessive — Summary 
judgment for principal— Whether summary Judg- 
ment for interest — At reasonable rate.] — Parker 
V, Brand (1891). 7 T. L. B. 462. D. C. 

445 . .J — Where in an action by 

a money-lendcT U) recover money lent with interest 
it appears that the inLircst claimed is pnmd fa^ 
exetjssive, the case cannot, as regards the claim 
for interest, be dealt with upon an application for 
summary judgment under B. S. C., Ord. but 
the action must go to trial for the purpose of having 
it detcjrrained whether the interest is so excessive 
as to rendcT the transaction harsh Sc unconscion- 

1 able within Money-lenders Act, 1900 (c. 51), Sc 

^-^Farm of order on Remimtiort to county 
ament. ]— BLUMBSiUi liavlng regard to the amount of Interest 

S] 2 L R. 402. — IR. claimed, amounting to per cent. 

^ on the original loan of £30, It WM not 

7, SUB-SECT. 1.— rfMiMonabie to allow the case to 
(b). disposed of by summary iurisdlotion, 8c 

d facie cxccetive *— deft, was entitled to have the case 


meni in before appeal — Form of order on 
motion for final judymeni. 
e. McCORMlo, 11915] 2 L R. 402.— IR. 

PART IV. SECT. 7, SUB-SECT. 1.— 
F. (b). 

n. Inlereet primd facie excescive — 
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Sed.l. — Relief of borrowera: Svib-aed, 1, F. (h); 
avb-aect, 2, Sect. 8. Part F«] 

to entitle deft, to relief under that Act. — Wells v. 
Allott, [1904] 2 K. B. 842 ; 73 L. J. K. B. 1023 
91 L. T. 749 ; 53 W. R. 195 ; 20 T. L. B. 799, C. A 
AnnotcUions : — Folld. Dott v. Bonnard (1904), 21 T. L. 

166. Distd. Lazarus v. Smith, [1908] 2 K. B. 266. FoUd 

Bennett V. Stubbs, [1026] 1 K. B. 272. Reid. Saunders v. 

Newbold (1904), 92 L. T. 67 ; Carrtngrtons v. Smith, [1906] 

1 K. B. 79 ; l^arker v. Gulrmoss (1910), 27 T. L. R. 129 ; 

Tuniin v. Lovi (1911), 28 T. L. It. 125. 

446. Right to unconditional 

leave to defend.] — Pltf., who was a money-lender, 
lent to deft, at various times sums of money 
amounting in all to £940, which, with a cash 
bonus of £100 agreed to be paid to pltf., made 
a debt of £1,040. Upon each advance deft, gave 
to pltf. a bonus in the shape of shares in a co. 
In this way i}ltf. received from deft, shares to the 
value of £1,800 &, ho also held an iindertaking to 
deliver a number of other shares. Deft, brought 
an action in the Ch. Div. to have these trans- 
actions re-opened, & pltf. sued in the K. B. Div. to 
recover the £1,040. Upon an application in this 
latter action for judgment under R. S. C., Ord. 14, 
deft, alleged that the transactions were liarsh 
^ unconscionable & that he was (mtithid to relief 
under Money-lenders Act, 1900 (c. 51). The 
master & judge gave deft, leave to defend upon 
bringing £1,040 into ct. : — Held : the case was not 
one for R. 8. C., Ord. 14, &. deft, must have uncon- 
ditional leave to defend. — Dott v, Bonnard 
(1904), 21 T. L, R. 1(3(3, C. A. ; aubaequent proceed- 
inga, aub norn. Bonnard v. Dott, [1900] 1 Ch. 740, 
C. A. 

A imoigH'nui : ~~-Folld. Bonnett StubbH, [1926] I K. B. 272. 

Refd. Tumlu v. Levi (1911), 28 T. L. /l. 125. 

447, ^ — j — Where pltf. in a 

money-lenders action applies for leav<‘> to sign 
final judgment under B. 8. C., Ord. 14, & deft, 
sets up a defence under Money-lenders Act, 1900 

admits that he still owes some part 
of the money actually advanced, the proper order 
IS to order summary judgment for the amount 
adnutted to bo duo without interest & to give 
leave to d(;fend for the residue of thi; claim.— 
Lazarus v. 8mith. [1908] 2 K. B. 200 ; 77 L. J. 

5 ‘^>2 8ol. 

Jo. 481, C. A. 

ArmoUMt^ Parkor r. CJuinncws (1910). 27 T. L. K 

129 ; Tumiii y. Lovi (1911), 28 T. L. 11. 126. 

448. Whether case put Into 

short cause list,] ^Where in an action by a money- 
lender to recover money lent with interest it 
appears that the whole of the princii)al has been 
repaid with interest thereon at the rate of 75 per 
ctmt. & that the sole issue is whether the interest 
claimed is so excessive as to render the transaction 

unconscionable within Money-lenders Act, 
iUUiJ (c. 51), the case cannot be entered for trial 

111 the short cause list under B. 8. C., Ord. 14. 

Benneit v. 8TUBBS, [1920] 1 K. B. 272 ; 95 
^*449^ * ; 134 L. T. 307, C. A. 

? action properly bi'ought before the^udge 
on a specially indorsed writ 
supported by an aflMavit in proper form the judge 
or *^a^er still retains the full jurisdiction, under 
Ord. 14, to direct a disputed claim for 


interest, alleged to be excessive, to be sent to the 
short cause list for trial, but that jurisdiction ought 
to be exercised very sparingly & only in simple & 
plain cases. — Glaskib v. Watkins (1927), 43 
T. L. R. 314. 


Sub-sect. 2. — ^Apart from Money-Lenders 
Acts. 

450. Principle of relief — Applicant must do 
what Is fair & equitable.] — Samuel v, Newbold, 
No. 377, ante, 

461. .] — Lodge v. National Union 

Investment Co., Ltd., No. 303, ante, 

452. Loan advertised on **easy terms” — 
Money lent on very hard terms — Misrepresenta- 
tion.] — Deft., a money-lender, issued an advertise- 
ment headed, “ Money on easy terms,” & contain- 
ing a statement that money would be advanced 
on note of hand to, among others, farmers, on easy 
terms, & on reversions, etc., at 6 per cent. 
No other rate of interest was mentioned in the 
advertisement. Pltf., a farmer, having seen the 
advertisement, went to deft.’s office, & applied 
for a loan of £100. He swore that deft.’s agent 
then told him he could have it at 5 per cent., & 
after negotiations agreed to take 4J, & that he 
(executed a bill of sale, as he believed, to secure 
£100, with interest at 4i per cent, by weekly 
instalments. The bill of sale was in fact a security 
for the repayment of £150 by weekly instalments 
of £2 10«. In an action to set it aside : — Held : 
where a man represented to the public by advertise- 
ment that he would lend money on easy terms, 
& afterwards lent it on very hard terms, the onita 
lay upon him to show that he had removed from 
a borrower’s mind the impression produced by such 
representation, & clearly explained to him the 
terms on which the loan had been made. — 
Moorhouse V, WooLFE (1882), 46 L. T. 374. 
Annotation : — ^Refd. Gordon v. Street, [1899] 2 Q. B. 641. 

Relief against unconscionable bargains.] — See 

Equity, Vol. XX., pp. 249, 250, Nos. 14()-145 ; 
Fraudulent & Voidable Conveyances, Vol. 
XXV., pp. 266-279, 280, Nos. 903-1049, 1058, 
1059. 

Relief against penalties on default of payment.] — 

See Equity, Vol. XX., pp. 516, 517, 518, 519, 
Nos. 2430, 2441, 2451-2461. 


Sect. 8.~0FFENCES BY MONEY-LENDERS. 

453. Sending circulars to minors — Circular sent 
to undergraduate — To address in university town — 
Betting & Loans (Infants) Act, 1892 (c. 4), s. 3.] — 

A circular sent to a person at an address in a 
university town is not sent to a person “at a 
university ” within above sect., unless the sender 
knows that the address is that of a house at wliich 
undergraduates are permitted by the university 
authorities to reside. — M ilton v. Btudd, [1910] 
2 K. B. 118 ; 79 L. J. K. B 638 ; 102 L. T. 573 ; 
74 J. P. 217 ; 26 T. L. B. 392, 1). C. 

454. *'Send or cause to be sent ” — Betting 

& Loans (Infants) Act, 1892 (c. 4), s. 2.] — Besp., 
who carried on business as a money-lender. 


tt> tbo county ct. — G ouuon 
Townsend (1899), 83 I. L. T. 109^ 

PART IV. SECT. 7. SUB-SECT. 2. 

o. (3^»ieroZ rule.] The ct. yk 

tortlonftte & unreasonable bargaina,- 


MaCKINTOSH V, WlNQROVK (1878), 
IND ^ ’ 2 C. L. R, 433.T- 

P . Principle of relief — Borrower 


cUarty undarataalyf bargain. 1- 
Althoi^h the ot. will not interfere wit 
any bargain made by competei 
parties, slnoe the repead of the usui 


laws, for the payment of interest, still 
if any dispute as to such contract 
exists, it is the duty of the ot. to see 
tliat the parties to any agreement for 
payment or exorbitant Interest clearly 
understood the bargain before effect 
will be given to it. — Tester v, St. 
John (1863), 10 Or. 86.— <CAN. 
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gave instructions to liis clerk to send a number 
of money-lending circulars to captains & 
lieutenants in the army. He knew that many 
second lieutenants were minors, & he told his 
clerk to send the circulars to captains & lieutenants 
but not to second lieutenants. Without his know- 
ledge the clerk sent one of the circulars t-o a second 
lieutenant, who was in fact under twenty-one 
years of age. The circular invited the person 
receiving it to borrow money. The magistrate 
held that resp. did not send or cause to be sent the 
circular to the minor, but that,!* , he was bound by 
the act of his clerk, he had reasonable ground for 
believing that all persons to whom the circulars 
were sent were of full age, & he accordingly dis- 
missed the summons : — Held : there was evidence 
upon which he could so find. — Pubt.ic Prose- 
cutions Director v, Witkowski (1911 ), 104 L. T. 
453 ; 75 J. P. 171 ; 27 T. L. K. 211 ; 22 Cox, C. C. 
425, D. C. 

465. Reasonable grounds for believing 

minor of full age— Money-lenders Act, 1900 (c. 51), 
s. 5,] — Public Prosecutions Director r. 
Witkowski, No. 454 , ante, 

450, Conviction of money-lender — 

Right to Indemnity against addressing agency.] — 


Pltfs., who were money-lenders &, as such, issued 
from time to time circulars to the public, employed 
defts. to address & send out circulars on their 
behalf. No circular was to be sent to a nunor. 
Owing to the negligence of defts. a circular was sent 
to a minor, & in respect thereof pltfs. were con- 
victed & fined under Betting & lx)ans (Infant) 
Act, 1892 (c. 4), 8. 2, cV Money-lenders Act, 1999 
(c. 51), s. 5. Pltfs. claimed to bo indemnified by 
defts. in respect of the fine & tlici costs they^ had 
had to pay i—Held : as pltfs. had been convic^d 
of sending the circular without having reasonable 
ground for believing the addressee to bo of full 
age, the claim was not mainta-inable. — Leslie (K.), 
Ltd. V. Reuable Adveutisino & Add^ssing 
Agency, Ltd., [1915] 1 K. B. 952 ; 84 L. J. K. B. 
719 ; 112 L. T. 917 ; 31 T. L. B. 182. 

; -Mentd. Pro(n>H r. 

; Wcld-lilimdoll r. StopluMis, llD'iUJ A. t. 

Failure to register.] — See I’art Sect. 2, sub- 
sect. 1, ante, . 

Carrying on business in other than registered 
name.] — See Part IV., 8oct. 2, sub-sect-s. 2, 4, 

^%arrying on business at other than registered 
address.]— /SV'c Part IV., Sect. 2, siii»-secl. 3, ante. 


Part V. - Loans to Local Authorities. 


See Local Government, Vol. NXXIII., pp. 18, 
19, 87-89, Nos. 70-75, 579-589 ; Pubt.ic Health. 

457. Power of poor law guardians to borrow 
money — For immediate redemption of outstanding 
instalments on loan — Without consent of lender.] 

34 & 35 Viet. c. 11. s. 2, does not enable poor law 
guardians to borrow moru'y redt^em at once the 
outstanding instalments of a loan <;ontracted since 
the passing of 34 & 35 Viet. c. 11, ^ repayable 
by instalments according to th(; form of security 
entered into under the authority of the Aids therein 
referred to, where the persons to whom the loan 
is owing do not consent to such ininuMiiatc- 
redemption.— West Derby Union r. Metro- 


roUTAN LIKK AkSI'KANCI) S(K'ICT\. jisi) ( . 

(U7 ; (Mi 1,. .1. 72(1 : 77 I.. T. 2H1 ; (!l J. I*. 

S2() ; l.’i T. 1;. 11. '»:«(>. 11. L- i "fill- ‘ • '"'f* 
West Derby Union Guardians r. Metro- 
politan Life Assurani^e Sociicty, W est Derby 
Union Guardians r. Priestman, [1897] 1 ( h. 

'AntwUih(>n» : -Mentd. Darl f.inl II. (i. y. Bexley By: 

& M(itrof»ollt/iii Water Beard ( lOOU; d. 1 . . A. U. 

r. Liveriund t'erim., llWli'Jj 1 (di. all. 

Power of education authority to raise temporary 

loan.l—^Vr Kdik’ation, Vol. XIX., p. 574, No. 
123. 


part V. 

^.CoMenc».ofcrUrvinplai,Uirsl^.k«-Astonar^ofl.n.«^r.i-0..^^^^^^^^ 
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MONEY PAID. 

See Agency ; Contract ; Gaming and Wagering ; Money and Money-Lending. 


MONEY PAID INTO COURT. 

See County Courts ; Mayor’s and City of London Court ; Pleading ; Practice 

AND Procedure. 


MONITION. 

See Ecclesiastical Law. 


MONOPOLIES. 

See Patents and Inventions ; Trade Marks, Trade Names, and Designs. 


MONTH. 

See Time. 


MONUMENTS. 

Sec Burial and Cremation ; Charities ; Ecclesiastical Law ; Open Spaces and 

Becreation Grounds. 
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Part I. — ^Nature of Mortgage. 


Bitta of Sale . . See Bills op Sale. 

Building Societies . „ Building Societies. 

Fraudulent Preference ,, Bankruptcy. 
Friendly Societies . „ Friendly Societies. 

IrUerest on Money . „ Money and Money- 

Lending. 

Judgments^ Enforce- 

merUof . . . „ Execution; Judg- 

ments; Magis- 
trates. 

Maritime Liens . . ,, Shipping. 

Pledges . . . Pawns and Pledges. 

Solicitor* s Lien . . „ Solicitors. 


Suretyship . . See Guarantee. 

Tender in Coin . . „ Contract. 

Trustee* 8 Lien . . „ Lien; Trusts and 

Trustees. 

Unconscionable Bar- 
gains . . . „ Equity; Fraudu- 

lent AND Void- 
able Convey- 
ances; Money 
AND Money-Lend- 
ing. 

Vendor and Purchaser ,, Sale op Land. 


Part 1. — Nature of Mortgage. 


Sect. 1.— IN GENERAL. 

See Law of Property Act, 1925 (c. 20), s. 205 (1) 
(xvi), Sched. I., Parts VII. and VIII. ; Trustee Act, 
1925 (c. 19), s. 68 (7) ; Settled Land Act, 1925 
(c. 18), s. 117 (1), (xi.). 

1. Definition — Conveyance of property as se- 
curity for payment of debt — Or discharge of other 
obligation.] — (1) A mtge. is a conveyance of 
property as a security for the payment of a debt, 
or the discharge of some other obligation, the 
security is redeemable on such payment or dis- 
charge, Sd any provision inserted to prevent such 
redemption is a fetter on the equity of redemption, 
& is void ; but the amount or nature of the debt 
or obligation is not a fetter. 

(2) A mtgee. may in the mtge. stipulate for a 
collateral advantage for himself, provided that 
the bargain is not unconscionable or oppressive ; 
A; there is no presumption that where a mtgee. 
has stipulated for such a collateral advantage it 
has been obtained by pressure. 

(3) A covenant in a mtge. of a term of years 
that the mtgor. will, during the residue of the term, 
notwithstanding that all principal moneys A 
interest may have been paid, pay to the mtgee. 
one-third of the net profit rental derived from any 
underlease or tenancy affecting same, with 
provisions for continuing the relative positions of 
mtgee. A mtgor. for the purpose of securing the 
said share of rental, is not void as clogging the 
equity of redemption. 

(4) The right to redeem is not a personal right, 
but an equitable estate or interest in the jjroperty 
mtged. (Lindley, M.R.). — Hantley v, Wilde, 
11899] 2 Ch. 474 ; 68 L. J. Ch. 081 ; 81 L. T. 393 ; 
48 W. R. 90 ; 15 T. L. R. 628, 0. A. 

Annotations : — As to (1) Apprvd. NoakoH r. Rice, I1902J 

A. C. 24 ; London County & Westminster Bank v. 

Tompkins, [1918] 1 K. B. 515. As to (2) Reid. Krerllnfiror 

17. New Pat^onia Meat & Cold Storage Co., [1914J A. C. 

25. As to (3) H.P, Noakes v. Klee, (19021 A. C. 24. 

Overd. Bradley v. Carritt, [1903] A. C. 253. Dbtd. Jarrah 

Timber & Wood Paving Corpn. v. Samuel, (1903] 2 Ch. 1. 

Reid. Kreglinger v. New Patagonia Meat A Cold Storage 

Co., [1914] A. C. 25. 

2. Conditional devise — Gift over In default of 
performance.] — Man’s (Sir Thomas) Case (prior to 
1695), cited in Freem. Ch. at p. 206 ; 22 E. R. 1162. 
Annotation : — Mentd. Anon. Case (1695), Freem. Ch. 206. 


For purposes of Conveyancing & Law of Property 
Acts.] — See, now, Law of Property Act, 1025 (c. 20), 
ss. 205, 207, sched. VII. 

For purposes of Increase of Rent & Mortgage 
Interest Acts.] — See Part XIX., post. 

Bills of sale.] — aS'cc Bills op Sale, Vol. VII., 
pj). 5 et seq. 

Mortgage distinguished from similar trans- 
actions.] — See S(^ct. 6, post. 


Sect 2. - PERSONAL OBUGATlON TO PAY DEBT. 

3. General rule.] — [A mortgage] consists of 
two things ; it is a personal contract for a debt 
secured by an estate, A in equity the (istate is no 
more than a pledge or security for the debt 
(Plumek, V.-C.). — Qitakrell v, Beckfokd (1816), 
1 Madd. 269 ; 66 E. R. 100. 

Annotations : — Refd. Arclidoac(»n v. Bowoh (1824), M‘Cle. 

149; WilHon i». Motculfe (1826), 1 Hunh. 530; Lcwoh t>. 

Morgan (1829), 3 Y. & J. 394 ; Smith v. idlkingtoii (1859), 

1 Do (J. F. & J. 120 ; CliurloH v. .Jonos (1887), 35 Ch. 1). 

.544 ; Eloy v. Itoad (1897 ), 76 L. T. 39 ; Bagot v. Chapman, 

11907] 2 Ch. 222. Mentd. Wood v. Surr (1854), 19 Boav. 

551 ; Krohl r. J*ark (1875), 10 Ch. App. 334 ; Brown v. 

Burdoti (1887), 37 Cli. D. 207. 

4. .] — It has been decided that if theiY^ 

is no covenant A no accompanying bond, there is 
still the implied promise to pay ; A if there is a 
time fixed either by nicital or otherwise for the 
repayment, in many cases depending upon tlie 
construction of the instrument, the ct. will Imply 
even a covenant to pay. That being so, every 
mtge. contains within itself, so to speak, a personal 
liability to repay the amount advanced (Jesbel, 
M.R.). — Sutton v, Sutton (1882), 22 Ch. D. 511 ; 
52 L. J. Ch. 333 ; 48 L. T. 95 ; 31 W. R. 369, 
C. A. 

AnnolnlUms: — Mentd. Foamulde i;. Flint (1883), 22 Ch. I). 

579 ; Its Powers, Llndsell t7. PldlJlpH (1885), 30 Ch. D. 

291 ; Firth v. Sllngsby (1888), 58 L. T. 481 ; Re Frisby. 

Allison V. Frisby U889), 43 Ch. D. 106 ; Re Turner, Tumor 

V. Spencer (1894), 43 W. K. 153 : Rc England, Steward v. 

England, [1895] 2 Gh. 820 ; Kibble v. Falrthome, [1895] 

1 Cii. 219 ; Powell v. Komptoii Park KaoecourHo Co., 

[1897] 2 Q. B. 242 ; Bames i7. Glenton, [1899] 1 Q. B. 

885 ; London A Midland Bunk v. Mitchell, [1899] 2 Ch. 

161 ; Kirkland v. Poatllold, [1903] 1 K. B. 756 ; Hervey 


PART I. SECT. 1. 
a. Essentials ofmortaage .] — The three 
essentials of an English mtge. are 
(i) that the mtgor. should bind him- 
self to repay the mtge. money on a 
certain day, (U) that the property 
mtged. should be transferred absolutely 
to the mtgee., (ill) that such absolute 


transfer should be made subject to a 
proviso that the mtgee. will reconvey 
the property to the mtgor., upon pay- 
ment by 1dm of the mtge. money on 
the day on which the mtimr. bound 
himself to repay the same.— N abatana 

ATTAB V. VBNKATABAMANA ATTAB 

(1902), I. L. R. 25 Mad. 220.— IND. 


PART I. SECT. 2. 

31. General raU .] — Whore there Is 
notidng to show a contrary intention 
of the parties, every mtge. carries with 
it a personal liability to pay the money 
advanced ; bnt a mtgee. must sue for 
his remedy against the property first. — 
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Bed. 2 . — Personal obligation to pay debt. Sects. 3 & 
4 : Svb^aeda. 1 d: 2.] 


V, Wynn (1906), 22 T. L. R. 93 ; De Boauvois v. Green 
(1906) , 22 T. L. R. 816 ; Re Laoey, Howard «. Ltehtfoot, 
(1907) 1 Ch. 330 ; Shaw v» Crompton, [1910) 2 K. B. 370 ; 
JRe Turner, Klaftenberger v, Qroombridge, [1917) 1 Ch. 
422 ; Re Jordison, Rame u. Jordison, [1922] 1 Ch. 440 ; 
Re Jauncey, Bird v, Arnold, [1926] Ch. 471. 

5. No covenant for repayment — Simple contract 
debt.] — Thomas v, Terry (1715), Gilb. Ch. 110 ; 
25 E. R. 77. 


6. .] — A man mortgages his estate 

without covenant, yet because the money was 
borrowed the mtgee. becomes a simple contract 
creditor & in that case the mtge. is a collateral 
security, & if there is a bond or a covenant then 
there is a collateral security of a higher species 
but no higher by means of the mtge. merely 
(Lord Thur)^ow, C.). — Anc aster (Duke) v. 
Mayer (1785), 1 Bro. C. C. 454 ; 28 E. R. 1237. 


Annotaiions : — ^Beld. Bugot v. Chapinun, (19U7J 2 Ch. 222. 
Mentd. Webb v. Jones (1786), 2 Bro. C. C. 60 ; Bruirimel 
V. Prothoro (1796), 3 Ves. Ill ; Burton v. Knowlton 
(1796), 3 Vos. 107 ; Reade v, Litchtlold (1797), 3 Ves. 
476 : Tait v. Northwlok (1799), 4 Ves. 816 ; Hartley e. 
Hurle (1800), 6 Vos. 640 ; Watson v. Bricltwood (1804), 
9 Vos. 447 ; Hancox v. Abbey (1805), 11 Ves. 179; 
Bootle V. Blundell (1815), ) Mor. 193 ; Greene v. Greene 
(1819), 4Madd. 148: Lushington v. Sowell (1827), 1 Sim. 
436 ; Blacklow v. Laws (1842), 2 Hare, 40; Collis v. 
Robins (1847), 1 Do G. & Sin. 131. 


7. .] — Where a mortgage deed con- 

tains no covenant for repayment, so that no 
action can be maintained on the deed, debt for 
money lent may be brought in the ordinary 
indebitatus form. — Yates v. Aston (1843), 4 
Q. B. 182 ; 3 Gal. & Lav. 351 ; 12 L. J. Q. B. 
1(30; 7Jur. 83; 114 E. R. 800. 

Annotationa : — Re!d. Barber v. Butcher (1846), 8 (J. B. 863 ; 
Mathew v. Blaokniore (1867), 1 II. & N. 762. Mentd. 
Price V, Moulton (1861), 10 C. B. 561 ; I’aiuter v. Abel 
(1863), 3 Now Itop. 83. 


8 . .] — Every mtge., though no 

covenant or bond to pay the money, implies a 
loan, & every loan implies a debt ; therefore an 
heir of a mtgor. shall compel an application of the 
jiersonal estate to pay off a mtge., notwithstanding 
thei’O was no covenant, etc., from the mtgor. — 
King v. King (1735), 3 P. Wms. 358 ; 24 E. R. 
1100. 

A7iiuttcUion8 Bogot v. Chupiiian, [1007] 2 Ch. 222. 

Mentd. Walucwright v. Elwcll (1816), 1 Madd. 627. 


0 . .]— Sutton v, Sutton, No. 4, ante, 

10. When court will Imply covenant.] — 

Sutton v. Sutiw, No. 4, ante, 

11. Effect of covenant for repayment — Opera- 
tion not dependent on passing of estate by deed.] — 
In a mtge. deed a covenant for the payment of the 
mtge. money does not depend on the passing of 
the estate by the deed. — Northcottv. Underhill 
(1098), 1 Ld. Raym. 388 ; 1 Salk. 199 ; 91 E. R. 
1157. 

AnnoUiiion . : — Mentd. Johnson v. Wilson (1740), Wlllos, 
248. 

12. Specialty debt.] — Ancaster (Duke) v. 

Mayer, No. 0, ante. 

Liability of trustees .] — See Nos. 369-371, post, i 


Sect. 3.— PLEDGE OR SECURITY FCHI D1S« 
CHARGE OF DEBT. 

13. Property conveyed the security for the debt.] 

— Quabrell V, Beckfobd, No. 3, ante, 

14 . .] — Santlby V, Wilde, No. 1, ante. 

15. Effect of proviso for redemption not in 
conformity with title.] — ^When a mtge. is made by 
an instrument not containing a recital of any 
intention of doing more than making a mtge., the 
ct. regards the instrument with an inclination to 
believe that nothing more was intended than that 
which was necessary to make the estate a security 
to the mtgee. for the money advanced ; & the 
mere circumstance that the proviso for redemption 
points in terms to a mode of reconveyance of the 
interest not in conformity with the title, is generally 
not sufficient to induce the ct. to depart from the 
presumption (Knight Bruce, V.-O.). — Clark v . 
Burgh (1845), 2 CoU. 221 ; 14 L. J. Ch. 398 ; 5 
L. T. O. S.494; 9 Jur. 679 ; 63 E. R. 708. 
Annotation: — ^Beid. Pigott v, Pigott (1867)# L. R. 4 Eq. 

549. 


Sect. 4.— RIGHT OF REDEMPTION. 

Sub-sect. 1. — Right Essential. 

Equity of redemption generally.] — See Part IV., 
post, 

16. Agreement preventing redemption void.] — 

No words in the same conveyance for excluding the 
redemption in case of a failure to do it within the 
time limited can bar a redemption {per CuR.). — 
Jason v. Eyres (1681), Freem. Ch. 69 ; 2 Cas. in 
Ch. 33 ; 22 E. R. 1064, L. C. 

Anrwtation : — Retd. Nowcombe r. Bonham (1681), Froem. 

Ch. 67. 

17. .] — No agreement in a mtge. can make 

it iiTedeemable, either after the death of the 
mtgor. or upon failure of issue male of his body. 
Restrictions of redemption in mtges. arc dis- 
countenanced in equity. A mtge. cannot be a 
mtge. of one side only. — Howard v, Harris 
(1683), 1 Vern. 190 ; 2 Cas. in Ch. 147 ; 1 Eq. 
Cas. Abr. 312 ; Freem. Ch. 86 ; 23 E. R. 406. 
Annoiaiiona : — Consd. Kreglinger v. Now Patagonia Meat & 

Cold Storage Co., 11914] A. C. 25. Reid. Newcombe v, 

Bonham (1681), Freem. Ch. 67; Clay v. Willis (1823), 

1 L. J. O. S. K. B. 144 ; Rico v. Noakos, [1900] 2 Ch. 446. 

Mentd. Bunniug v. Running (1822), 1 L. J. O. S. Ch. 56. 

18. .] — Time not regarded in this ct., as 

at law ; for instance, the case of redemption of a 
mtge. ; which cannot be prevented even by 
special agreement. So upon a mtge. at 5 per cent, 
with condition for 4 if regularly paid or at 4 per 
cent, to have 5, if not regularly paid ; the 6 per 
cent, regarded in this ct. only as a i)enalty to 
secui’e the 4, & relief given upon that principle. 

That is a doctrine, upon which the ct. acts 
against "what is the primd fade import of the terms 
of the agreement itself ; which does not import 
at law, that, once a mtge., always a mtge. ; but 
equity says that (Lord Eldon, C.). — Seton v. 


Musahkb Zaman Khan v. Inayat-ul- 
Lau (1892), 1. L. R. 14 All. 613.— IND. 

PART 1. SECT. 3. 

131. Property conveyed the accurity for 
the debt .] — ^Brownlbk v, Ounninqham 
(1867), 13 Gr. 686.— CAN. 

13 ii. .) — ^McIntyiik r. Thomp- 

son (1883), 6 O. R. 710.— CAN. 

13111. .] — A roglsterod Instru- 

meut creating a oliargo or luoumbranoe 
upon land showed on its lace that it 
was given for a debt due by deft, to 
pltf. : — Hdd : it was in effect a mtge. 


— SiioiiE V. Webbr (1913), 24 W. L. R. 
343 ; 4 W. W, R. 714 ; 11 D. L. R. 
148 ; 6 Sask. L. R. 76.— CAN. 

18 iv. .] — Mooke V. McDonald 

(1920), 52 N. 8. R. 489.— CAN. 

PART I. SECT. 4, SUB-SECT. 1. 

16 i. Affreemetit preventing redemp- 
tion void,] — Cory v. Vale (1862), 1 
P. R. 210.— CAN. 

16 ii. ^.1 — ^Aitchibon v, Coombs 

(1868), 6 Gr. 643.— CAN. 

16 ill. .) — W'^here a document is. 


on Its face, a mtge., the right to redeem 
is so much an essential as not to be 
variable by agreement. — Samathal v, 
Matboosri Kamatchx Amma Boyi 
Said Avebgul (1874), 7 Mad. 395. — 


16 iv. * .) — ^Any olause introduced 

into a mtge. deed, to limit the period of 
redemption, is in equity totiUly dis- 
regarded ; as the parties can not by 
any such olause restrict the equity of 
redemption, for it would be an oppres- 
sion on the mtgor. — Goodman v, 
Grxbbson (1813), 8 Ballot B. 874.— IR. 
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Slade, Hunter v, Seton (1802), 7 Ves. 265 : 32 
B. B. 108, L. C. 

Annatationa: — Ck>ii8d. Stains v. Banks (1863), 9 Jur. N. S. 
1049. Befd. Leeds & Hanley Theatre of Varieties r. 
Broadbent, [1898] 1 Ch. 343. Mentd. Halsey v. Grant 
(1806), 13 Ves. 73 ; Hall v. Smith (1808), 14 Vos. 426 ; 
Jenkins v. Reynolds (1821), 6 Moore, C. P. 86 ; Hipwell 
e. Kniflrht (1835), 1 Y. 8c C. £x. 401 ; Laythoarp v. 
Bryant (1836)^2 Bincr. N. C. 735 ; Hicks v. Gardner (1837), 
1 Jur. 541 ; Parkin v. Thorold (1851), 2 Sim. N. S. 1 ; 
Roberts t?. Berry (1853), 3 De G. M. & G. 284. 

19. .] — In a mtge. of a leasehold public- 

house by a licensed victualler to brewers the 
mtgor. covenanted with the mtgees. that he & 
all persons deriving title under him should not 
during the continuance of the term, & whether any 
money should or should not be owing on the 
security of the mtge., use or sell in the house any 
malt liquors except such as should be purchased 
of the mtgees. : — Held : this covenant was a 
“ clog ” on the equity of redemption, & the 
mtgor., on payment of all that was due upon the 
security, was entitled to have a reconveyance of the 
property, or at his option a transfer of the security, 
free in either case from the “ tie.*’ 

The first doctrine to which I refer is expressed 
in the maxim, “ Once a mortgage always a 
mortgage ”... it is only another way of saying 
that a mtge. cannot be made irredeemable, & that 
a provision to that effect is void (Lord Davey). 

The principle is this, that a mtge. must not be 
converted into something else ; & when once you 
come to the conclusion that a stipulation for the 
benefit of the mtgee. is part of the mtge. transac- 
tion, it is but part of his security, & nec( ssarily 
comes to an end on the payment off of the loon 
(Lord Davey). — Noakes Ac Co., Ltd. v. Kick, 
[1902] A. 0. 24 ; 71 L. T. Ch. 139 ; 80 L. T. 02 ; 
06 J. P. 147 ; 50 W. R. 305 ; 18 T. L. R. 190 ; 
46 Sol. Jo. 130, PT. L. ; affg. S. C. sub 7wm. Rice 
V. Noakes Ac Co., [1900] 2 Ch. 445, C. A. 

Annotations : — Oonsd. Bradley v. Carrift, [1903] A. G. 253. 
Apld. Samuel r. Jarrah Timber & Wood J^avlnsr CJorpn., 
[1904] A. C. 323. Digtd. llavlcH r, Chamberlain (1909), 
25 T. L. R. 76fi. Consd. lirltlHh South Africa Co. v. De 
Beer8 (JunNoliduted Miucs, [19i()] 2 Ch. 502. Distd. 
Kreffllnger r. New Patagonia Meat & Cold Storage Co., 
[1914] A. C. 25 ; Re Cuban Land (.\)., [1921] 2 Ch. 147. 
Eefd. London & Globe Finance Corpn. r. Montgomery 
(1902), 18 T. L. U. 601; Morgan v, JelTreyH, (1910) 1 
Ch. 620. Mentd. L. C. C. v. Allen, [19141 3 K. B. 642. 

20. .] — There is now no rule in equity 

that a mtgee. cannot stipulate in the mtge. deed 
for a coUateral advantage to endure beyond 
redemption, provided that such collateral advan- 
tage is not neither (a) unfair Ac unconscionable, or 
(6) in the nature of a penalty clogging the equity 
of redemption, or (c) inconsistent with or repugnant 
to the contractual or equitable right to redeem. 


Semble: the equitable doctrine against clogging 
applies to a floating charge as much as to any other 
mtge. security. 

Bv an agreement dated Aug. 24, 1010, a Arm of 
wool-brokers agreed to lend to a co. carrying on the 
business of meat preservem a sum of £10,000 at 
6 per cent. If the interest was punctually paid 
the loan was not to be called in until Sept. 30, 1015, 
but the co. might payoff at anytime on giving one 
calendar month’s notice. The loan was secured 
by a floating charge on the undertaking of the 
co. The agreement provided that for a period of 
flve years from the date thereof the co. should not 
sells sheepskins to any person other than the 
lenders so long as the latter wei*e willing to buy at 
the best price offered by any other peraon Ac that 
the CO. should pay to the lenders a commission on 
all sheepskins sold by the co. to any other person. 
The loan having been paid off by the co. in Jan. 
1913, in accordance with tht» agreement, the 
lenders claimed to exercise tlieir option of pre- 
emption notwithstanding the payment off of the 
loan : — Held : the stipulation for the option of 
pre-emption formed no part of the mtge. trans- 
action, but was a collateral contract entered into 
as a condition of the co. obtaining the loan ; that 
it was not a clog on the equity of rf^demption or 
repugnant to the right to redeem ; Ac the lendei's 
were entitled to an injunction restraining the co. 
from selling sheepskins to any person other than 
the lenders in breach of tlie ajp’eement. 

The equity to redeem, which arises on failure 
to exercise the contractual right of redemption, 
must be carefully distinguished from the equitable 
estat-e, which, from the first, remains in the mtgor., 
Ac is sometimes referred to as an equity of redemp- 
tion (Lord Parker). — Kreglinger v. New Pata- 
gonia Meat Ac (’old Storage (^o., Ltd., [1914] 
A. C. 25 ; 83 L. J. Ch. 79 ; 1 09 L. T. 802 ; 30 T. L. R. 
114; 58 Sol. Jo. 97, H. L. 

AnnoifUvms : — Conid. Rc Rainbow Hyndlcato, Owen v. 

Rainbow HyndlcaU*, [19161 W. N. 17H; IlopkinHon v. 

Mortimor, Harli?y, [1917] 1 Ch. 646. Refd. /?e Cuban Land 

Co., [1921] 2 Ch. 147. 


Sub-sect. 2. — Omission of Proviso fob 
Redemi*tion. 

See, now. Law of Property Act, 1925 (c, 20), 
88. 85, ^.2. 

21. Whether transaction absolute conveyance 
or mortgage.] — Bowen v, Edwards (1001), 1 Rep. 
Ch. 221 ; 21 E. R. 555. 

Annotations : — Refd. Clay v. WIIUh (1823), 1 Ji. ,1. O. H. K. B. 
144. Mentd. JamoM v. Kerr (1889), 40 Ch. IJ. 449. 


PART I. SECT. 4, SUB-SECT. 2, 

21 i. Wheitier transaction absolute 
conveyance or mortoage .] — BosTwioK r. 
Phillips (1858), 6 Gr. 427.— CAN. 

21 ii. .] — Wathon r. Moxro 

(1860), 8 Or. 60.— CAN. 

21 iii. .] — SAMPsoxfT. McArthur 

(1860), 8 Gr. 72.— CAN. 

21 iv. .) — Where there waw a 

conveyance of land upon an advance 
of money, & a bond given by the lender 
to reoonvey at the end of a year upon 
payment of the eum advanced, & an 
additional sum calculated upon the 
value of the money for that time : — 
Held: the transaction was a mt«re., 
notwithstandingr that the instrument 
termed it a sale & purchase. — F ink v, 
Patterson (1860), 8 Gr. 417. — CAN, 

21 V. .] — Bartels v. Benson 

(1861), 21 U. C. R. 143.— CAN. 

21 Vi. .) — Where a deed was 

absolute in form, Sl the al]eg:ed con- 
sideration was, in part, promissory 

J. — VOL. XXXV. 


notes theretofore held by the Kranteo 
OKulust the grantor, the fact of such 
notes being left with the grantee, is not 
alone Hufllcient to prove tliat the deed 
was intended as a mtge. — Hkalev v. 
Daniels (1808), 14 Gr. 633.~CAN. 

21 vil. Hkxdkrhon r. Com- 

KAU {circa 1870), H. E. D. 87.- CAN. 

21 vili. .) — Marshall «. Stkkl 

(circa 1875), K. E. D. 110.- -CAN. 

21 ix. .1 — Knolax V. Duxx 

(circa 1883), R. E. D. 504. — CAN. 

21 X. .] — Blunt r. Marsh 

(1888), 1 Terr. L. K. 126.— CAN. 

21 xi. .] — Linton r. Suther- 

land (1896), 40 N. S. R. 149. — CAN. 


21 xli. .) — Ki.vNEYr. Melanson 

(1900), 40 X. K. 258.— CAN. 

21xiii. .] — McLean v. McKay 

(1904), Cout. 334.— CAN. 



21 XV. .] — Whitman v. Uiltz 

(1905), 38 N. S. R. 174.— CAN. 


21 xvi. 

(1996), 3 N. 
E. L. U. 472.- 


.] — Beaton v. Wilbur 
B. Eq. ilep. 309 ; 1 

-CAN. 


£ I. XVII. .] IMiXU.N V. 

(1908), 7 E. L. U. 269.— can. 


21 xviii. .] — 8TUAR7 V. Bank of 

-MoNTiiEAL (1913), 24 O. W. H. 714 ; 
4 O. W. N. 1280 ; 10 D. L. U. 841.— 

CAN. 


21 xlx. .] — A. assigned to B. by 

Instrument In writing under seal, 
absolute in form, all his interest in 
certain mineral claims. By contem- 
poraneous memorandum they further 
agreed that B. might dispose of the 
property If 1500 due him from A. was 
not paid within 30 days. In an action 
by A.*m heirs for a declaration that the 
instruments were given as security by 
way of mtge. : — Ileld : the assiipiment 
& the contemporaneous agreement 
must be read together, from which it 
was clear that the transaction was one 


B 
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Mortgage. 


Sect, 4. — Right of redemption: Sub-sect, 2.] 

22. .] — Pltf. for £80 conveys an estate 

absolutely to deft., & brings a bill to redeem. Deft, 
insists the conveyance was absolute, but confesses 
that after the £80 paid with interest, it was to be 
in trust for pltf.’s wife & children. Pltf. replies 
to the answer, & no proof of the trust ; yet decreed 
the trust for the benefit of the wife & children. — 
Hampton v, Spencer (1093), 2 Vem. 287 ; 23 E. R. 
785. 

23. .] — A conveyance made by a man 

who afterwards became a bkpt. set aside as an 
absolute conveyance & ordered to stand as security 
for so much as was really due. — ^Barwell v. Ward 
(1745), Ridg. Ump, H. 280 ; 1 Atk. 260 ; 27 E. R. 
831, L. C. 

Annotation: — Mentd. Re Bush. Ex p, Fussell (1837), 2 

Doac. 158. 

24. .] — Construction of several instruments 

as a mtge. ; though one imported a purchase. — 
Sevier v, Greenway (1815), 19 Ves. 413 ; 34 E. R. 
570. 

Annotations: — Diltd. WllllamB v. Owen (1840), 5 My. & Cr. 

303. Conid. Gossip V, Wright (1863), 2 New Hep. 152. 

25. .] — Gregson V, East Anglian Ry. 

Co. (1849), 12 L. T. O. S. 397. 

26. .] — In 1840, A., in consideration of 

an amount then due by him to B., assigned to B. 
his interest in certain lands in Canada, to which 
he Was equitably entitled. In 1843 B. with the 
privity of A. oljtained the legal title to those 
lands, & remained in possession of them up to his 
death in 1850. In 1844 A. became bkpt., but he 
did not return B. as a creditor under his bkpcy., 
nor did he assert any right to an equity of redemp- 
tion. The deed of assignment was lost. A.’s 
assignee filed a bill to redeem. It appeared by 
parol evidence that the intention of the parties 
to the assignment was that at some time & upon 
some terms A. should have the power of redeeming ; 
— Held : the presumption was that, although the 
assignment was not intended in the first instance 
to be absolute & unconditional, A.’s right of 
redemption was divested before B. obtaincsd the 
legal title. — Holmes v, Mathews (1855), 9 Moo. 
P. C. C. 413 ; 3 Eq. Rep. 450 ; 14 E. R. 354, 
P. C. 

27. .] — An agreement was entered into be- 
tween pltf. & deft., which, after reciting that the 
latter was entitled to two leasehold farms, & that 
pltf. had lent to him a certain sum, & had agreed 
to make him further advances in consideration of 
the agreement thereinafter contained, it was 
agreed that the said sum &> such further sums as 
should be thereafter advanced, with interest, 
should be repaid on a day named, but if default 
should be made in payment deft, agreed to assign 


to pltf. the said leases for the residue of the ternas 
without any further consideration, together with 
the furniture, growing crops, etc., at a valuation. 
Pltf. agreed to pay the amount of such valuation, 
after deducting therefrom the moneys so advanced. 
The valuation was made, & a further payment was 
made by pltf. to deft., & the former entered into 
possession of the farms & tendered the amount of 
the balance due under the valuation, but deft, 
refused to receive same, contending that the 
agreement was for a mtge., & not for a sale ; — 
Held : the relation of vendor & purchaser, & not 
that of mtgor. & mtgee., was constituted by the 
agreement.— Tapply v, Sheathbr (1862), 7 L. T. 
298 ; 8 Jur. N. S. 1163 ; 11 W. R. 12, L. C. 

28. Possession given on conveyance.] — 

A mtge. will not easily be presumed against an 
absolute conveyance ; especially where pdssession 
has gone along with the conveyance, & an 
acquiescence for many years ; although there be 
an incongruous covenant in the deed. A defeas- 
ance contained in a separate deed is suspicious, &, 
ought to be discouraged. — Cotterell v. Purchase 
(1734), Gas. temp, Talb. 61 ; 25 E. R. 663, L. C. 

29 . Intention of parties.] — Francklyn v. 

Fern (1740), Bam. Ch. 30 ; 27 E. R. 542. 

Annotaiion : — Reid. Troiighton v. Binkes (1801), 6 Vos. 673. 

30. ,] — Conveyances held upon the 

circumstances & answer of deft, to be mtges., 
& not absolute conveyances ; & deft, having 

insisted upon their being absolute conveyances ; 
pltfs. were allowed to redeem with costs. — 
England v, Codrington (1758), 1 Eden. 169 ; 28 
E. R. 649. 

Annotations : — Consd. Lincoln v. Wright (1850), 28 L. J. Ch. 

705. Reid. Drydon v. Frost (1838), 3 My. & Cr. 670. 

31. .] — In 1792 husband & wife, in 

consideration of a sum of money, executed a 
conveyance, with a fine, of the wife’s estates of 
M. & F. to O. in fee. In Aug. 1798, they conveyed 
the M. estate alone to O. in fee, with a declaration, 
that the fine already levied should enure to the 
uses of that deed. In Nov. 1798, by a deed 
reciting that the original transaction was only a 
mtge., & that it had been lately discovered that 
the wife had only a life interest in the F. estate, 
the husband & wife, in consideration of a further 
advance of money from O., conveyed to him the 
wife’s life interest in that estate. O. never 
executed the last-mentioned deed, but he entered 
into possession of both estates at the time of its 
execution. Upon a bill filed in 1836, by the heir of 
the wife, to redeem the F. estate : — Held : he 
was not entitled to relief ; for, with the exception 
of the recital in the deed of Nov. 1798, the circum- 
stances of the case were consistent with the original 
transaction being a purchase ; & although O. 

entered into possession under that deed, yet not 


of mtge. & not of sale. — C lbaby v. 
Aitken (1914), 19 B. C. 11. 369.— CAN, 

21 XX. .] — East v. Clarke 

(1916), 33 O. L. R. 624 ; 23 D. L. R. 
74 ; 8 0. W. N. 342.— CAN. 

21 xxi. .] — Flynn r. Flynn 

(1922), 70 D. L. R. 462.— CAN. 

21 XXii. .] — WEIJSH V. POPHAM, 

[1926] S. C. R. 649 ; [1925] 3 D. L. R. 
861 ; 20 AlU. L. R. 449.— CAN. 

21xxiii. .] — Wherever the ee- 

ourity for money is an object of the 
transaction, no sale can become abso- 
lute. — Lakshmi Chelliah Qaru V. 
8RIKRISHNA BHUPATI DeVU MaHARAJ 
Garu (1871), 7 Mad. 6.— IND. 

21 xxiv. .] — Kapuji Apaji v. 

Srnavarji Marvadi (1877), I. L. R. 2 
Bom. 231.— IND. 

21 XXV. .] — The question whether 

a document operates as a mtge., or as 


a oouditioual sale, must be determined 
oil a consideration of the whole docu- 
ment. — Kola Venkatanarayana v. 
VUPALA Ratnam (1906), I. L. R. 29 
Mad. 631.— IND. 

21 xxvi. .] — Kasturchand Lak- 

HINAJI V. JaKHIA PaDIA (1916), 
l: L. R. 40 Bom. 74.— IND. 

21 xxvii. .]— Namdeo Satvashet 

V. Dhondu (1920), I. L. R. 44 Bom. 
961.— IND. 

21 xxviii. .3 — Tasburoh v. Ech- 

LIN (1733), 2 Bro. Pari. Cas. 265.— IR. 

21 xxix. .] — Where the grantee 

of lands, subject to a limited power of 
redemption, has not all the remedies 
of a mtgee., the conveyance is not a 
mtge. but a oondltionau sale. — Good- 
man V, Grierson (1813), 2 Ball 6c B. 
274.— IR, 

21 XXX. .] — Neal v, Morris 


(1818), Beat. 597.— IR. 

21 xxxi. .] — McNamara v. Inder 

(1889), 7 N. Z. L. R. 353.— N.Z. 

29 i. IrUerUion of parties ,] — 

The intention of the parties as to 
whether a mtge. or a conditional sale 
was intended was to be ascertained by 
considering the situation 6c the sur- 
rounding facts, 6c that the existence 
of a debt between the parties was to 
be regarded as conclusive proof that 
a mtge. was intended. — Robinson v. 
Chisholm (1894), 27 N. S. R. 74.— 
CAN. 

29 ii. .] — To induce a ct. 

to declare a deed, absolute on its face, 
to have been intended to operate as a 
mtge. only, the evidence of such in- 
touuon must be of the clearest, most 
conclusive, 6c imquestionable chiu*acter. 
— ^McMicken V. Ontario Bank (1892), 
20 S. C. R. 548.— CAN. 
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Part L — ^Nature of Mortgage. 


having signed it, he was not bound by its recitals. 
—Tull v, Owen (1840), 4 Y. &; C. Ex. 192 ; 9 
L. J. Ex. Bq. 83 ; 4 Jur. 608 ; 100 E. R. 975. 

32. .] — A conveyance, as upon an 

absolute sale, accompanied by a contemporaneous 
agreement for reconveyance, upon payment, on a 
day certain, of the purchase-money, with interest, 
& of the expenses of the present conveyance, 
which had been paid by the purchaser ; — Held : 
on a bill for redemption, brought after the day 
certain had passed, to have been a sale, with a 
proviso for repurchase, & not a mtge. 

That this ct. will treat a transaction as a mtge., 
although it was made so as to bear the appearance 
of an absolute sale, if it appear that the parties 
intended it to be a mtge., is, no doubt, true ; but 
it is equally clear, that if the parties intended an 
absolute sale, a contemporaneous agreement for 
repurchase, not acted upon, will not of itself 
entitle the vendor to redeem (Lord Cottenham, 
C.). — ^Williams v. Owen (1840), 5 My. & Or. 303 ; 
12 L. J. Ch. 207 ; 5 Jur. 114 ; 41 E. R. 386, L. C. 
Atmniai^ona : — Distd. Alderson v. Wlilte (1857), 30 L. T. O. S. 

206 ; Gossip t>. Wright (1863), 2 New Rep. 162. 

33. .] — There is not to be found in 

the deeds the usual proviso for redemption, but it 
was clearly intended that pltf. should have power 
to call on deft, for an account of the rents & profits 
to be received by him {per Cur.). — Prick v. 
Price (1845), 15 L. J. Ch. 13 ; 8 L. T. O. S. 49. 

34. .] — B., the owner of land in 

West Canada, under a contract of sale from the 
Chancellor & scholars of King’s College, being 
indebted to T. & Co., induced P. to assume the 
debt, & to secure him from any loss in consequence 
of such assumption, by deed poll endorsed on his 
original contract of sale, absolutely assigned the 
land to P. Up to the time of this assignment, B. 
himself had never been in the actual possession 
of the land, his father having managed same as 
his agent. P. afterwards, in satisfaction of certain 
debts due by him, assigned the land conveyed to 
him by B., with other property, to G. This 
assignment was also endorsed on the original 
contract of sale. Prior to the execution of this 
assignment, G. made some inquiries about the 
ownership of the property, but it did not appear 
that he received any information that B. was the 
owner : — Held : under the circumstances, the 
transaction between B. & P., although in form an 
absolute assignment & sale, was in effect a mtge. 
only. — Barnhart v, Greenshields (1853), 9 
Moo. P. C. C. 18 ; 2 Eq. Rep. 1217 ; 22 L. T. O. S. 
178; 14 E. R. 204, P. C. 

Annotaiions : — Mentd. Knight v. Bo\i\Ter (1858), 2 Do G. & 
J. 421 ; Natal Land. etc. Co. v. Good (1868), L. R. 2 
P. C. 121 ; Lewis v. Htephenson (18»8). 67 L. J. Q. B. 296 ; 
Hunt V. Luck, [1902] 1 Ch. 428 ; Green v. Rheinborg 
(1911), 104 L. T. 149; Reeves v. Pope, [1914] 2 K. B. 
284. 

35. .] — Where applt. had deposited 

with resp. bank his title deeds to certain property 
in order to secure a cash credit, & afterwards 
executed an absolute conveyance thereof to the 
bank in pursuance of an agreement recited therein 
to the effect that the price paid should be by 
deducting £400 from the amount due : — Held : 


although collateral evidence was admissible to 
show that notwithstanding the plain terms of the 
deed the relationship of mtgee. & mtgor. still 
subsisted between the parties, yet in this case it was 
wholly insufficient to overcome the presumption 
that the deed of conveyance truly stated the 
transaction. — Barton v. Bank of New South 
Wales (1890), 15 App. Cas. 379, P. C. 

38. .] — By an indenture dated in 

1890 the Duchess of M., in consideration of natural 
love & affection, assigned to her husband the Duke 
a leasehold house belonging to her. The deed 
was in form an absolute assignment. The Duke 
subsequently mortgaged the house for the purpose 
of raising money to pay his debts. The Duchess 
joined with the Duke in covenanting to pay the 
mtge. debt, but the equity of redemption was 
reserved to the Duke alone. Upon the death of 
the Duke in 1892, the Duchess claimed to be 
entitled to the house subject to the mtge. There 
was evidence that she had assigned the house to 
the Duke solely to enable him to mtge. it in his 
own name, & that it was part of the arrangement 
between them that he should reassign to her, which, 
if he had lived, he would have done ; — Held : the 
case fell within the authorities which forbid 
Stat. of Frauds to be used to cover what would 
amount to a fraud, & consequently the statute 
could not be successfully pleaded in opposition 
to the claim of the Duchess. — Re Marlborough 
(Duke), Davis v. Whitehead, [1894] 2 Ch. 133 ; 
63 L. J. Ch. 471 ; 70 L. T. 314 ; 42 W. R. 456 ; 
10 T. L. R. 296 ; 38 Sol. Jo. 289 ; 8 R. 242. 
Annotations .—Reid. Rochofoucauld v, BouHtoad, [1897] 1 
Ch. 196. Mentd. Isaacs v. Evans (1899), 16 T. L. R. 113. 

37. Admissibility of parol evidence.] — 

G) A mtgee. in an agi'eement for a mtge. omits to 
insert a covenant for redemption, the mtgor. shall 
be permitted to read evidence to show the omission. 

(2) A mtge. drawn in two deeds, one an absolute 
conveyance, the other a defeasance, which mtgee. 
omits to execute, the mtgor. shall be admitted to 
show the mistake. — Joynes v. Statham (1746), 3 
Atk. 388 ; 26 E. R. 1023, L. C. 

Annotations: — Generally * Mentd. Rogws i». Earl (1757), 1 
Dick. 295; Rich v. Jackson (1794), 4 Bro. C. O. 614; 
Townsliond r. Hiangroom (1801), 6 Ves. 328 ; Woollam v. 
Hearn (1802), 7 Vos. 211 ; Mason v. Armltage (1806), 13 
Ves. 25 ; Rarnsbottom v. Gosdon (l812), 1 Ves. & B. i05 ; 
London & Birmingham Ry. v. winter (1840), Cr. Sc Ph, 
57 ; Smith v. Wheaknoft (1878), 9 Ch. D. 223. 

38. .] — An absolute conveyance 

decreed to be only a security for money on parol 
evidence ; it being clear, on the written evidence, 

& the accounts of the parties, that the agreement 
was not what the deed purported it to be. — Cripps 
V. Jee (1793), 4 Bro. C. C. 472 ; 29 E. R. 994. 

Annotatums Refd. Clay w. Willis (1823), 1 L. J. O. S. K. B. 
144 ; Leman v. Whitley (1828), 4 Russ. 423. 

89. .] — Pltf., in 1842, executed an 

absolute conveyance of certain property to deft, 
in fee, as on a s^e. In 1860 he filed his bill to have 
the transaction treated as a mtge. transaction &; 
to redeem. The ct. being satisfied by parol 
evidence that the real agreement between the 
parties had been that deft, should only hold the 
estate as a security for the money which he paid 
& should receive the rents in lieu of interest : — 


87 i. AdmiaaibUUy of parol 

evidence .] — ^Parol evidence cannot be 
received that a deed absolute in its 
terms was Intended only as a security. 
— Gilmour V. Hayes (1837), 6 O. S. 
031.— CAN. 

87 ii. .] — ^Where an abso- 

lute deed of real estate had been 
executed. Sc the grantor, by his bill, 
alleged that the deed so executed was 
intended as a security only. Sc that it 


had been verbally agreed to execute a 
defeasance at some future time, but 
it did not appear that any acts of the 
grantee were Inconsistent with his 
supposition that the conveyance was 
InCended to be absolute, & not by 
way of security, parol evidence of 
the alleged agreement was held in- 
admissible. — HowLAim V, Stewart 
(1850), 2 Gr. 61.— CAN. 

37 iii, .] — Rose v, Hickey 


(1878), Cass. Dig. 2nd ed. 534.— CAN. 

87 Iv. .] — deed purport- 

ing to bo an absolute sale, will not be 
held a mtge. on the evidence of the 
grantor, supported by the testimony of 
third parties, as to alleged declarations 
to that effect made by the grantee 
long after the deed was executed . — Be 
Naohtbn (1860), 12 Ir. Jur. 196. 
— IR, 

R 2 
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Sect, 4. — BigM of redemption: Svb-sects, 2 <& 3. 
Seda. 6 (fe 6 ! Svh-aect. 1. ] 

Held : the case was not to be treated as one of 
conditional sale, but deft, must account as a 
mtgee. in possession, &; with rests, being allowed 
interest at £5 per cent, on the money he had 
advanced, & he had been rightly ordered to pay 
the costs of the suit. — Douglas v, Culvekwell 
(1862), 4 De G. F. & J. 20 ; 31 L. J. Ch. 643 ; 6 
L. T. 272 ; 10 W. B. 327 ; 45 E. B. 1089, L. JJ. 
Annoiaiions : — ^Refd. Maolood v. Jones (1884), 53 L. J. Ch. 
534. Mentd. Rc Unsworlh’s Trust (1805), 2 Drew. & Sm. 
337. 


40. Fraud.] — Grant of annuity, bill 

filed to redeem, suggesting that it was part of the 
agi'eement that it should be redeemable, but the 
agreement left out of the deed, on the idea that 
if inserted the transaction would be usurious ; 
parol evidence offered to this, but not admitted 
to contradict the deed, not being charged to have 
been omitted by fraud. — Irnham (Lord) v. 
Child (1781), 1 Bro. C. C. 92 ; 2 Dick. 554 ; 28 
E. B. 1006, L. C. 

Annotaiions : — Apld. Crlpps u. Joe (1793), 4 Bro. C. O. 472. 

Distd. Re Marlborough, Davis v. Whitohead, [18941 2 (jh. 

133. Re!d. Townshend v. Stangroom (1801), 6 Vch. 328 ; 

Squire v. Campbell (1836), 1 My. & Cr. 459 ; Jervis v. 

Berridge (1873), 8 Ch. App. 351 ; Jacobs v. Batavia & 

Goueral Plantations Trust, (19241 1 Ch. 287. Mentd. 

Bounett v. Sadler (1808), 14 Vcs. 526 ; Fowler t>. FowU;r 

(1869), 4 Do G. &J.250. 

41. ,] — If the real agreement 

was that . . . the transaction sliould be a mtge. 
transaction it is in the eye of this ct. a. fraud to 
insist on the conveyance* being absolute & parol 
evidence must be admissible to prove fraud 
(Turner, L.J.). — Lincoln v. Wright (1859), 4 
De G. & J. 16 ; 28 L. J. Ch. 705 ; 33 L. T. O. 8. 
35 ; 6 Jur. N. 8. 1142 ; 7 W. B. 350 ; 45 E. B. 6, 
L. JJ. 


Annotations : — Apld. Douglas v. Culverwell (1862), 4 Do 
G. F, & J. 20. Consd. Re Marlborough, llavis v, Whlto- 
head, [1894] 2 Ch. 133. Mentd. Haigh v. Kayo (1872), 7 
Ch. App. 469 ; Booth v. Turle (187.3), L. li. 10 Eq. 182 ; 
JamoH V. Smith, [1891] 1 Ch. 384 ; Rochotoucauld v, 
Bonstoad, [1897] 1 Ch. 196. 


42. Surrounding circumstances— Relation- 

ship of parties.] — Deeds set aside, as absolute 
securities & conveyances, & ordered to stand as 
security only for what should appear due upon a 
general account, after a considerable lapse of time, 
seventeen years, upon the nature of the deeds them- 
selves, the circumstances, under which, & the 
confidential relation of the person by whom, they 
were obtained ; & no confirmation ; the other 
parties being throughout under the same influence, 
control, & ignorance of their lights. — Purcell v, 
McNamara (1806), 14 Ves. 91 ; 33 E. B. 455, 
L. C. 

Annotations .—Mentd. 8myth v. Smyth (1817), 2 Madd. 75 : 

Whalley v. Whalley (1821), 3 Bll. 1, 

43. .] — ^An absolute conveyance of 

a reversionary interest to a solr. reduced, by decree, 
to a mtge., the solr. standing in a quaai though 
not absolute relationship of trustee & solr., & 
failing to prove that the transaction was clearly 
understood & that full value was given. — Denton 
V. Donner (1856), 23 Beav. 285 ; 53 E. B. 112. 
Annotations: — Mentd. Plowright v. Lambert (1885), 62 

L. T. 646 ; lloaddy v. l^nmdergast (1886), 66 L. T. 767. 

^ •] — ^ father by agreement 

took all Ills son s propeity, undertaking to pay his 


debts : — Held : in the absence of proof to the con- 
trary the son was entitled to the surplus, if any. — 
May V. May (1863), 33 Beav. 81 ; 66 E. B. 297. 
Annotation : — ^Mentd. Re Blakely Ordnance Co„ Coatee's 
Case (1876), 46 L. J. Ch. 367. 

45 . Vendor of feeble intellect.] — J. M., 

an illiterate & weak-minded man, when seventy- 
two years of age, & when labouring under domestic 
annoyances, in consideration of £1 per week & the 
use of a cottage for life, conveyed landed property 
worth £800 to L., a person to whom he owed £150. 
On a bill filed by the heiress of J. M., & her husband, 
this conveyance was set aside as an absolute 
conveyance, & declared to stand as security only 
for sums advanced by L., or properly expended 
by him on the property. — ^Longmate v. Ledger 
(1860), 2 Giff. 157 ; 2 L. T. 256 ; 6 Jur. N. S. 481 ; 
8 W. B. 386 ; 66 E. B. 67. 

Annoiaiions : — Consd. Clark v. Malpas (1862), 31 Beav. 80. 
Mentd, Fry r. Lane, Re Fry, Whlttet r. Bush (1888), 40 
Ch. D. 312. 


Sub-sect. 3. — Proviso for Bedemptioi^ in 
Separate Instrument. 

46. Regarded with suspicion.] — Cotterell v. 
Purchase, No. 28, ante. 

47. Court will prevent prejudice to mortgagor.] 

— Where a clause of redemption is in a separate 
deed, the ct. adheres to it strictly to prevent the 
equity of redemption from being entangled to the 
prejudice of the mtgor. — ^B aker v. Wind (1748), 
1 Ves. Sen. 160 ; 27 E. B. 956, L. C. 

Annotation : — Distd. Williume i\ Owen (1840), 5 My. & Cr. 
303. 

4g, Refusal of mortgagee to execute.] — 

Where a person advancing money, refuses, after 
an absolute conveyance, to execute a defeasance, 
this ct. will relieve, — Walker v. Walker (1740), 
as reported in 2 Aik. 98 ; 26 E. B. 461, L. C. 
Annotations: — Refd. Young v. Poachy (1741), 2 Aik. 254, 
Mentd. Bobinson r. Geo (1749), 1 Vor. Sen. 251 ; IMtcalrn 
V. Ugbonrno (1751), 2 Vos. Sen. 375 ; Rich v. Jackson 
(1794), 4 Bro. C. C. 614 ; Woollam v. Hearn (1802), 7 Ves. 
211 ; Podmorc v. Gunning (1836), 7 Sim. 644 ; Wood v. 
Mldgley (1854), 6 De G. M. & G. 41 ; Maddlson v. Alder- 
son (1883), 8 App. Cas. 467. 

49. ,] — JOYNES V, Statham, No. 37, 

ante. 

60. .] — Dixon v. Parker (1750), 2 

Ves. Sen. 210 ; 28 E. B. 142, L. C. 

Annointinns :— Mentd. Wolley v. Bro\sTililll (1824), M'Cle. 
317 ; Ashton v. I’arker (1846), 14 Sim. 632. 


Sect. 6.— RIGHT OF FORECLOSURE. 

See Part XIII., Sect. 7, poat. 


Sect. 6.— MORTGAGE DISTINGUISHED FROM 
OTHER SIMILAR TRANSACTIONS. 

Sub-sect. 1. — Sale with Option op 
Bepurchase. 

51. Whether transaction mortgage or sale with 
option of repurchase.] — Bargain &> sale of lands in 
consideration of £5,000 & this was for one thousand 
years, on condition to be void on repayment of 
£5,000 on any 10th day of Aug. during that term, 


42 i. Surrounding dream 

stances .] — Trusts & Guarantee Co. 
Ltd. V. Grand Valley Ry. Co. (1919 
44 O. L. K. 390 ; 16 O. W. N. 247.-^ 

CAN. 


PART I. SECT. 6, SUB-SECT. 1. 

51 1. Whettier transaction mortgage 


or sale with option of repurchase ,] — 
Murphy v. Mitchell (1879), 6 V. L. R. 
(L.) 194. — AUS. 

61 il. .) — ^An absolute assign- 

ment, ooutaining nothing to show that 
the relation of debtor Sc creditor is to 
exist between tlie parties, or that the 
assignee is only to have the remedies of 


a mtgee., does not become a mortgage 
merely by reason of a oollateral verbal 
stipuJatlon for a right to repurchase. — 
Rowe v. Cades (1906), 3 C. L. R. 73.— 


61 iii. .1 — Stewart v. Horton 

(1860), 2 Gr. 45.— CAN. 
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£400 per annum till it was paid ; decreed thai 
this was a mtge. — Danby v. Read (1675), Cas. 
temp. Pinch, 226 ; 23 B. R. 124. 

AnnotcUion : — ^Reld. Stokes v, Verrler (1677), 3 Swan. 634. 


52. .] — Babrell V, Sabine (1684), 1 

Vern. 268 ; 23 B. R. 462. 

Annotations: — Consd. Williams v. Owen (1840), 5 My. & Cr. 
303. field. Joy V. Birch (1836), 10 Bli. 201. 


53. The proviso in a mtge. is, that if 

the mtgor. fails in payment of the principal money 
& interest at a time limited, the estate of the 
mtgee. shall be absolute & indefeasible, as well in 
equity as at law. Default is made, & many years 
elapse without any application to redeem. In 
this case, the mtgee. is considered in the light of a 
conditional purchaser, & no redemption shall be 
decreed against him. — Tasburqh v, Echlin 
(1733), 2 Bro. Pari. Cas. 265 ; 1 E. R. 934, H. L. 

54. .] — A. conveys lands to B. & his 

heirs by lease & release, & by a defeasance bearing 
date with the release agrees that if he pays £1,000 
borrowed of B. within a year, that B. should 
reconvey to him ; but if he failed to pay the 
money within the year, then B. should jnortgage 
or absolutely sell same lands free from redemption. 
The money not being paid at the time, B. agreed 
to convey the estate to C. & in the agreement & 
conveyances an exception was made, 4& the defeas- 
ance was mentioned ; & a question arising whether 
C. had an absolute estate, the ct. determined that 
he had purchased an estate subject to a redemption 
by A. — Croft v. Powel (1738), 2 Com. 603 ; 92 
E. R. 1230. 


Annotation : — field. James v. Kerr (1881)), 40 Oh. D. 449. 

55, ,] — (1) pitf.’s grandfather, in 1689, 

mortgaged the estate in question to the White- 
heads, they afterwards mortgaged it to Cartwright 
& Heywood, & their heirs, for £200, who, to secure 
the interest, leased the estate to pitf.’s father, in 
June 1689, & to his assigns, for five thousand 
years, at £12 a year rent for the three fii'st years, 
& £1() a year rent for the remainder of the term ; 
& if at three years end, the £200 was paid, & 
interest, then the premises were to be reconveyed : 
Receipts given, sometimes for interest, & some- 
times for a rentcharge, the last in 1730 ; the 
£200 lent was charity-money, directed to be laid 
out in the purchase of lands in fee, & the 
rents to be applied for clothing twenty-four 
needy housekeepers. In 1738, pltf. gave notice 
he would pay in the money, but deft, refused to 
take it, & insisted it was an absolute purchase, 
& so decreed. 

(2) Where a mtgee. by agreement, either in the 
mtge. deed, or a separate one, fetters the redemp- 
tion, with a fraudulent design to get the estate, it 
will not avail. — Mellor v. Lees (1742), 2 Atk. 
494 ; 26 E. R. 698, L. C. 

Annotationis : — As to (1) Gonsd. Willlainfl v. Owen (1840), 5 

My. & Cr. 303. field. Bulwer v. Antloy (1844), 1 Ph. 422. 

As to (2) Consd. Davis v. Thomas (1831), 1 Russ. & M. 


506. field. Samuel v. Jarrah Timber & Wood Paving: 
Corpn., [1904] A. C. 323 ; Kreglinger v. New Patagonia 
Meat & Cold Storage Co., [1914] A. C. 25. 

50, ,] — An agreement, made upon an 

advance of money, to convey property, & con- 
taining a power of redemption within a given 
time, & in default the sale to be absolute ; — Jffeld : 
under the circumstances, to be a conditional sale 
& not a mtge. 

A. having agreed to purchase a property for 
£1,435, borrowed £185, the amount of auction 
duty & deposit, from B. B. afterwards advanced 

A. £600 on account of the purchase, but which was 
not so applied, & £1,291 of the purchase-money 
remained unpaid. A. & B. afterwards entered 
into an agreement, by which it was agreed, in 
consideration of the £185 & the £600, & of a 
further sum of £400 to be paid by B. to A. that 
the property should be conveyed to B. provided 
that if A. paid B. on a day specified the £1,435, & 
the sum of £1,000 advanced, the agreement should 
be void ; & A. was to have permission to make 
sales in the meantime, subject to the approval of 

B. , so as to reimburse the purchase-money & 
advances made ; “ but if not then made, the sale 
was absolutely confirmed to B.” The agreement 
contained no engagement to pay. B. afterwards 
completed the purchase : — Held : this was a 
conditional purchase, & not a mtge., &> A. having 
made default in payment, the estate belonged 
absolutely to B. — Perry v. Meddowcropt (1841), 

4 Beav. 197 ; 49 B. R. 314 ; ajfd. (1842), 12 L. J. 
Ch. 104, L. C. 

Annotations: — Mentd. Re De Sommory, Coolenbior v. Do 
Sommery, [1912] 2 Ch. 622 ; Re Scott, Scott v. Scott, 
[1915] 1 Ch. r,92 ; Rc Hewott, Eldrldge r. Hewott (1920), 
90 L. J. Ch. 126. 

57. .] — Conveyance by lease & release in 

fee, in the circumstances, held to be subject to a 
parol defeasance, ifc to be in the nature of a mtge., 
with a power of repurchase on the footing of 
redemption ; & a reconveyance decreed. — Mutty- 
LOLL Seal v. Annundochunder Sandle (1849), 

5 Moo. Ind. App. 72 ; 18 E. R. 822, P. 0. 

58. .] — W., being indebted to M., made 

an absolute assignment of a reversion, but took 
a memorandum from M. that M. would reconvey, 
on repayment, witii interest, by W., in six months, 
W. paying part of the costs. Nothing further was 
done for eighteen years : — Held : the transaction 
was a mtge. — W aters v. Mynn (1850), 15 L. T. 

0. S. 157 ; 14 Jur. 541. 

59. .] — A. conveyed lands to B. on trust, 

n case a sum interest should not be paid by a 
lay named, to sell, & after paymcmt of principal, 
interest, & costs, to reconvey the lands remaining 
un.sold, or pay over the residue of the money ; 

6 B. covenanted not to sell without giving six 
months’ notice, but the deed contained no proviso 
or redemption : — Held : this was a mere mtge. — 

Bell v. Carter (1853), 17 Beav. 11 ; 22 L. J. Ch. 


61 iv. .] — Shaw v. Jeffery 

(1860), C. R. 3 A. C. 483.— CAN. 

61 V. .] — BULLEX V. Renwick 

(1862), 9 Gr. 202.— CAN. 

^ 61 vl. .] — Bernard v. Walker 

(1862), 2 E. & A. 121.— CAN. 

61 vii. .] — Fallon v. Keenan 

(1866). 12 Gr. 388.— CAN. 


61 vlil. .] — mtaree. took a re- 
lease of the equity of redemption. & 
theroupon an agreement was signed by 
both parties lor the purchase of the 
property by the grantor for a sum 
exceeding the amount due on the 
nxtges., not giving the grantor a mere 
pptJ^on to purchase, but binding him 
m buy Sc pay the stipulated price : — 
Held : the transaction was one of 


mtge. — Hawke v. Milliken (1866), 12 
Gr. 236.— CAN. 

61 iX. .] — RaPSON V. llEliSEE 

(1869), 16 Gr. 685.— CAN. 

51 X. .] — Doyle v. Duluanty 

(1890), 23 N. S. R. 78.— CAN. 

61 xi. .] — Anobvine V, Smith 

(1893), 26 N. S. K. (14 R. & G.) 44.— 
CAN. 

61 xii. .] — Bapu V. Bftavani 

(1896), 1. L. R. 22 Bom. 245. — IND. 

61 xiii. . ] — A more stipulation for 

ropurcnase does not make a transaction 
a mtge. To make a mtge. there must 
be a debt. — Vasudko Bhikaji Joshi 
V. Bhau Lakshman IlAVirr (1896), 
I. L. R. 21 Bom. 528.— IND. 

61 xiv. ^.J — The mere fact of a 


flood of uhsoluto sale being accom- 
panied by another giving a right of ro- 
purchaso will not. for that reason 
alone, constitute too transaction one 
of mtge. — Balkibiian Dab v. Leooe 
(1899), I. L. R. 22 All. 149 ; L. H. 27 
Ind. App. 58 ; 4 C. W. N. 153.— IND. 


61 XV. .] — Narayan Ramkri- 

SHNA V. ViariNKSHWAtt (1918), I. L. R. 
40 Bom. 378.— IND. 

61 xvi. .] — In deciding whether a 

given transaction is an out-and-out 
sale with a condition for repurchase 
or a mtge. by conditional sale, it is the 
intention of the parties at the time of 
entering into the transaction which 
must be rtigardod. — Biskawbad Nath 
V. Mukamnad Ubaidullah Khan 
(1923), I. L. R. 45 All. 581.— IND. 
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8ed. 6. — Menage distinguished from other similar 
transactions: Svh-sects. 1 cfe2.3 

033 ; 21 L. T. O. S. 41 ; 17 Jur. 478 ; 1 W. R. 
270; 61E. R. 036. 

60. .] — O., a cotton spinner, being under 

advances from B., a cotton broker, for which B. 
held an equitable mtge. of the mills & premises, 
came to a general composition with his creditors 
in July, 1850, paying them the amount of their 
compositions by means of promissory notes, in 
which B. joined, & which B. had ultimately to 
pay. B. got no composition, but the whole 
spinning mills & business, as a going concern, was 
sold to B. by O. with a proviso, that if within 
ten years O. should repay B. principal & interest, 
or if the profits of the business, after deductions 
for necessaries & repairs, should within ten years 
repay the principal & interest, then B. should 
reconvey to O. It was further agreed, that if at 
any period of the ten years the result of six 
months’ business, on an account thereof being 
taken, should be that there was not enough net 
profit to pay interest on the whole principal 
moneys advanced by B., B. might give O. two 
months’ notice to bar the right of repurchase ; & 
if within tliat period of two months O. should not 
pay up to B. all principal &; interest then due, 
all the right & equity of redemption should be 
barred. B. further agreed to continue to employ 
O. as manager at £3 per week. In Nov. 1850, 
stock was taken, & showed sufficient profit. In 
Sept. 1851, an account was iak^m, which showed, 
as B. alleged, a loss of £8,000. Thereupon B. sent 
a notice dismissing O. from his situation as 
manager, on the ground of disobedience & calling 
on him to pay up in two months the amount of 
principal & interest, or to stand barred : — Held : 
the notice to bar the right of repurchase might 
well be given on the account in question, although 
it was a nine months’ account, not a six months* 
account, as requii’ed by the provision, provided 
that it could be shown that a loss upon the business 
for the six months ending July, 1851, had actually 
been incurred. — Ogden v. Battams (1855), 1 
Jur. N. S. 791. 


61. .] — In 1825, by indentures of lease 

& release, N. purported to convey his life interest 
in certain frtjehold & leasehold estates to C., in 
consideration of the sum of £4,739 ; & by another 
deed of even date it was covenanted by C. that N. 
should be allowed to repurchase same, if desirous 
of so doing, for tht* sum of £4,739, by giving twelve 
months’ notice on Lady Day in any year. N. 
afterwards became insol v(»nt & the assignee, thirty 
years after the execution of these deeds & fifteen 
years after the death of C. filed a bill contending 
that the transaction was a mtge., &- praying that 
an account might be taken of the rents & profits 
received by 0. or his representatives, & that the 
estate might be reconveyed to pltf. on payment 
of the sum of £4,739 with interest : — Held ; this 
transaction was not to be treated as a mtge. — 
Alderson V, White (1858), 2 De G. & J. 97 ; 
30 L. T. O. S. 297 ; 4 Jur. N. S. 125 ; (3 W. R. 242 ; 
44 E. R. 924, L. C. 


Annotatiom :^0onsd, M. S. & L. Ry. i-. North Central 
Wofiron Co. (1888), 13 App. Cas. 554. Re!d. Beckett v. 
Tower AssetM Co.. [1891] 1 Q. B. 1. 


62. .] — In cii'cumstances, held upon th 

constru(^tion of certain instruments that, take 
together, they did not operate as a mtge., but a 
an absolute sale, to which was attached a condi 
tional right of repui*chase to be exercised on th 
event. — S haw v, Jepfer^ 

1 { 3 L. T. 1 ; 15 E. E 

B. C/. 


68. .1 — A mtgor. conveyed the mtged. 

estate to the mtgee., &; by a contemporaneous 
agreement a right of repurchase was reserved, if 
exercised within six years, on repayment of the 
purchase-money, together with all expenses & 
moneys laid out on the property. The right of 
repurchase was not exercised by the mtgor., but 
he, seventeen years after the date of the above 
conveyance, filed a bill, praying that the trans- 
action might be declared to be not a sale, but a 
mtge., with the right to redeem ; — Held : the 
transaction was, what it purported to be, a con- 
veyance by way of sale, with a right of repurchase 
within six years ; the evidence showing that this 
was the intention of the parties at the time. — 
Gossip v, Wright (1869), 21 L. T. 271 ; 17 W. R. 
1137, H. L. 

AnnotatioriH : — ^Reid. Lisle v. Reeve, [1902] 1 Ch. 63; 

Fairclough v. Swan Brewery Co., [1912] A. C. 665. 

64. .] — Be Brewer, Ex p, Singleton 

(1891), 7 T. L. R. 614. 

65. Sufficiency of agreement for repurchase.] 

— St. John v. Warbham (1636), cited in 3 Swan, 
at p. 631 ; 36 E. R. 1001. 

Armotationa : — Consd. Thornborough v. Baker (1675), 3 

Swan. 628. Refd. Smith v. Smomt (1667 ), 1 Cas. in Ch. 88. 

66. .] — Williams v. Owen, No. 32, 

ante. 

67. Presumption in favour of mortgage.] 

— (1) Grant of annuities during life of the grantee, 
in satisfaction & discharge of a debt, the grantor 
not to be liable personally, but reserving a power to 
repurchase & i*edeem the annuities : — Held : part 
of the personal estate of the grantee, & similar to 
the case of Welsh mtges. 

(2) The ct. leans against a contract for liberty 
to repurchase where made at the same time as the 
grant, & endeavours to make it a redemption. 

(3) In a Welsh mtge. there is a perpetual power 
of redemption in mtgor. ; & mtgee. cannot compel 
a redemption or foreclosure. — L onguet v. Soawen 
( 1750), 1 Ves. Sen. 402 ; 27 E. R. 1106, L. C. 
Annotaiion : — Ah to (2) Apld. Bulwer v. Astley (1844), 1 

Ph. 422. 

68. Effect of subsequent proposals by 

purchaser.] — A,, being indebted to B., enters into 
a written agreement, that B. may at any time 
while the money due to him remains unpaid, 
become the purchaser, for £460 of a house belonging 
to A., & that the money due to B. from the latter 
shall be part payment of the price ; this is a 
contract of sale, & not a mtge. to secure the debt. 

’The agreement is not impaired or altered by 
proposals which the purchaser makes subsequently, 
with a view to an amicable arrangement. — 
Bunning V, Bunning (1822), 1 L. J. O. S. Ch, 
56. 

69. Conditions of repurchase to be strictly 
observed.] — S t. John v, Wareham (1636), cited 
in 3 Swan, at p. 631 ; 36 E. R. 1001. 

AmwtationH : — Consd. Thornborough v. Baker (1675), 3 

«wan. 628. Refd. Smith v. Smoult (1667), 1 Cas. in Ch. 88. 

70. .] — Barrell V. Sabine ^684), 1 Vem. 

268 ; 23 E. R. 462. 

Av^taiinm -Apld. Joy r. Birch (1836), 10 Bli. N. S. 201. 

Refd. Williams r. Owen (1840), 5 My. & Cr. 303. 

71. .]- 7 -C., by indentures, dated in 1800, 

for the consideration of two sums of £2,000 & 
£2,000 granted unto G. two annuities of £300 
each, charged on his fi'eehold lands at T. ; & the 
indentures contained powers of repurchase by C., 
his heirs & assigns, on giving notice in writing 
under his or their hands, & paying all arrears. 
In 1812, C. agreed to sell all his lands, including 
those at T., to B. for £90,528, &, to convey free 
from incumbrances, except certain mtges., & in 
pursuance of the agreement B. was let into 
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possession, & paid large sums. The annuities to 
G. being in arrear, in 1818 C. granted to him all his 
lands on trust to sell them, & out of the proceeds, 
to retain costs &; pay incumbrances ; &, in 1824 
0. assigned to G. the unpaid balance of the said 
purchase-money, subject to prior charges, to 
apply the same in payment of what was stated in 
account to be due to G. Nothing was done on 
these deeds. B. filed a bill in 1825 for specific 
performance of the agreement with B., & for 
repurchase of G.’s annuities, alleging that 0., at 
B.’s request, gave G. such notice as was required 
to enable C., or B. in his place, to repurchase the 
annuities, & that on the day in the notice 
mentioned, the agents of C. & B. went to G.’s 
residence, to pay the principal & arrears with 
costs, & to tender deeds of transfer for his execu- 
tion, & G. being from home, they left a notice 
that the money & deeds would remain for ten 
days at the office of one of them. The bill prayed 
for a declaration that the annuities had ceased 
from that day. G., by his answer, admitted the 
service of a notice, signed O., by E. & P., his 
attorneys, but insisted that they had no authority 
from C., & that the notice was irregular & of no 
avail, as not being in pursuance of the powers of 
repurchase : — Held : the notice of repurchase was 
not in strict pursuance of the power in the deeds, 
& was also defective in not naming a place for 
payment of the money. — Joy v. Birch (1836), 10 
BU.N. S. 201; 4 01. & Pin. 57 ; 6 E. R. 77, H. L. 
Annotaivm-a : — Gonsd. Secretary of State In Council of India 

V. British Empire Mutual Life Assce. (1892), (57 L. T. 434. 

Reid. Hawkius v. Hall (1837), Doimelly, 256. 


Sub-sect. 2. — Pawn or Pledge. 

See^ generally. Pawns & Pledges. 

72. Quantum of interest in property conveyed 
— Piedge or pawn transfers only special interest.] — 
He [the pawnee] has a special property, for the 
pawn is a securing to the pawnee that he shall 
be repaid his debt to compel the pawner to pay 
him (Holt, C.J.). — Coggs v, Bernard (1703), 
as reported in 2 Ld. Raym. 909 ; Holt, K. B. 
528 ; 92 E. R. 107 ; avib nom. Anon., 2 Salk. 522. 
Anmkalions : — Consd. Donald v. Suckling: (1866), L. K. 1 
Q. B. 585. Refd. Kyall v. Rollo (1749), 1 Atk. 105 ; 
Attenborough :v. Solomon, [1913] A. C. 76. Mentd. 
Buckmyr v. Darnall (1704), 2 Ld. Raym. 1085 ; Grand 
Opinion for Prerogative concerning the Royal Family 
(1717), Fortes. Rep. 401; Robinson r. Green (1723), 1 
Stra. 574 ; Shelton v. Osborn (1729), 1 Barn. K. B. 
260 ; Boucher v. Lawson (1735), Loo temp. Hard. 194 ; 
Kettle V. Bromsall (1738), Wllles, 118 ; Charitable Corpn. 
V. Sutton (1742), 2 Atk. 400 ; Hartop v. Hoare (1743), 3 
Atk. 44 ; Pasley v. Freeman (1789), 3 Term Rep. 51 ; 
Mason v. Llckbarrow (1790), 1 Hy. Bl. 357 ; Elsoe v. 
Qatward (1793), 5 Term Rep. 143; Guilliarn v. Barnett 
(1804), 2 Smith, K. B. 155 ; Gibson r. Inglis (1814), 4 
camp. 72; Pippin v. Sheppard (1822), 11 Price, 400; 
Storr V. Crowley (1825), M‘Cfe. & Yo. 129 ; Whitehead v. 
Greotham (1825), 2 Bing. 464; Corbett v. Packington 
(1827), 6 B. & C. 268 ; Gledstane v. Hewitt (1831), 1 
Tyr. 445 ; JKxp. Cording (1832), 4 B. & Ad. 198 ; M‘Konzle 
V. McLeod (1834), 10 Bing. 385 ; Vaughan v, Menlovo 
(1837), 3 Bing. N. C. 468 ; Boorman v. Browm (1842), 3 

Q. B. 511 ; Ross v. Hill (1846), 2 C. B. 877 ; G. N. Ry. e. 
Shepherd (1852), 8 Exch. 30 ; Miokiethwalte v. Merrill 
(1852), 19 L. T. O. S. 61 ; Balfe v. West (1853), 13 C. B. 466 ; 
Crouch V. L. & N. W. Ry. (1854), 14 C. B. 255 ; Dansoy v. 
Richardson (1854), 3 E. &; B. 144 ; Baxendale v. Eastern 
Counties Ry. (1858), 27 L. J. C. P. 137 ; Blakemoro v. 
Bristol & Exeter Ry. (1858), 8 E. & B. 1035 ; Syred v. 
Carruthers (1858), E. B. & E. 469 ; Belfast & Ballymena, , 
etc., Rys. v. Keys (1861), 9 H. L. Cas. 556 ; MacCarthy 
V. Young (1861), 6 H. & N. 329 ; Marriott v. Anchor 
Reversionary Co. (1861), 3 De O. F. & J. 177 ; Martin 
V. Reid (1862), 11 C. B. N. S. 730 ; Taylor t>. Caldwell 
(1863), 3 B. &; S. 826 ; Peninsular & Oriental Steam 
Navigation Co. v. Shand (1865), 3 Moo. P. C. C. N. S. 272 ; 

R. V. Mid. Ry. (1867), 31 J. P. 661 ; Skelton v. L. & N. W. 
Ry. (1867), L. R. 2 C. P. 631 ; Giblin v. McMullen (1868), 
L. R. 2 P. C. 317 ; Readhead v. Mid. Ry. (1869), L. R. 4 
Q. B. 379 ; Liver Alkali Co. v. Johnson (1874), L. R. 6 


Soarle v. Laverlck (1874), L. R. 9 Q. B. 122 : 

?. D. 19 ; Harris v. G. W. Ry. 


ExOh. 338 ; v. 

Nugent V. Smith (1875), 1 C. P. __ 

(1876), 1 Q. B. D. 515 ; Hoare v. G'. W. Ry. (1877), De 
Colyar*s County Court Cases, 192 ; Bergheim v. G. E. Ry. 
(1878), 3 C. P. D. 221 ; Foulkes v. Met. Dlst. Ry. (1880). 
28 W. R. 626; Cutler v. North London Ry. (1887), 50 
L. T. 639 ; The Moorcock (1889), 14 P. D. 64 ; The Wink- 
field, [1902] P. 42 ; Harris v. Perry, [1903] 2 K. B. 219 ; 
Cheshire V. Bailey, [1905] 1 K. B. 237 ; Clarke v. West Ham 
Corpn., [1909] 2 K. B. 858 ; Shrimpton v. Hertfordshire 
County Council (1910), 74 J, P. 305 ; Hatton v. Car 
Maintenance Co. (1914), 110 L. T. 765 ; Banbury v. Bank 
of Montreal, [1918] A. C. 626 ; Coldman v. Hill, [1919] 
1 K. B. 443 : The Empress (1923), 92 L. J. P. 42 ; Ellis' 
Trustee v. Dixon- Johnson, [1924] 2 Ch. 451 ; I'ratt v. 
Patrick, [1924] 1 K. B. 488. 


73. .] — The legal effect of a cimtract 

by way of pawn or pledge is that only a special 
property passes from the borrower to the lender, 
although coupled with the power of selling the 
pledge & transferring the whole property in it on 
default in payment at the stipulated time if there 
be any or at a reasonable time after demand & 
nonpayment if no time for repayment bo agreed 
upon (Field, J.). — ^Burdick v. 8ewell (1883), 10 
Q. B. D. 303 ; 62 L. J. Q. B. 428 ; 48 L. T. 705 ; 
31 W. B. 796 ; 5 Asp. M. L. C. 79 ; on appeal 
(1884), 13 Q. B. D. 159, C. A. ; sub nom* Sewell 
V. Burdick, 10 App. Cas. 74, H. L. 

AnnotaJliona : — Consd. Brandt v. Liverpool, Brazil & River 
Plate Steam Navigation Co., [1924] 1 K. B. 575. Reid. 
Row V. Payne, Douthwaite (1886), 53 L. T. 932 ; Bristol 
& West of England Bank v. Mid. Ry., [1891] 2 Q. B. 653 ; 
Montgomery v. Hutchins (1905), 94 L. T. 207 ; Burgos v. 
Nascimento (1907), 100 L. T. 71 ; Calcutta S.8. Co. v. 
Weir, [1910] 1 K. B. 759. Mentd. Allen r. Coltart (1883), 
11 Q. B. D. 782 ; The Rona (1884), 61 L. T. 28 ; Rodoco- 
nachi v. Milbum (1886), 18 Q. B. D. 67 ; Inglis v. Robert- 
son, [1898] A. C. 616 ; Rimmer v. Webster, [1902] 2 CJh. 
163 ; Temperley Steam Shipping Co. v. Smyth, [1905] 
2 K. B. 791 ; The Odessa. The Woolston, [1916] 1 A. C. 
145; Armour v. Leopold Walford (London), [1921] 3 

K. B. 473. 

74 , Mortgage passes whole legal 

interest.] — ^A holder of script certificates for shares 
borrowed of deft, a sum of money on his own 
promissory note, payable on demand, & on the 
security of the shares, & deposited with deft, the 
scrip certificates. He afterwards became bank- 
rupt, & deft, without demand & without notice, 
sold ten of the fifteen shares to repay himself his 
debt. The creditor’s assignee, without making 
any tender of the amount of the debt, brought an 
action of trover against deft, to recover the value 
of the shares : — Held : even assuming the sale to 
be wrongful, the immediate right to the possession 
of the shares was not by the sale revested in pltf., 
& he could not therefore maintain trover, either 
for the whole value of the shares or for nominal 
damages. 

There are three kinds of security ; the first, a 
simple lien ; the second a mtge., passing the 
property out & out ; the third, a security inter- 
mediate between a lien & a mtge., viz. a pledge, 
where by contract a deposit of goods is made a 
security for a debt, & the right to the property 
rests in the pledgee so far as is necessary to secure 
the debt (Willes, J.). — Halliday v, Holoate 
(1868), L. R. 3 Exch. 299 ; 37 L. J. Ex. 174 ; 
18 L. T. 656 ; 17 W. B. 13. 

Annotaiiona : — Coxud. Yuogmann v. BrioHomann (1892), 67 

L. T. 642 : Durham c. Robertson, [1898] 1 Q. B. 765. 
Refd. Mulllner o. Florence (1878), 3 Q. B. D. 484 ; Hi^hos 
V. Pump House Hotel Co., [1902] 2 K. B. 190. EUIb’ 
Trustee v, Dixon- Johnson, [1924] 2 Ch. 451. Mentd. 
Cox V, Liddell (1895), 2 Mans. 212; Whlteley v. Hilt, 
[1918] 2 K. B. 808. 


75, ,] — Tlie doctrine that an 

equitable mtgee. by deposit of title deeds so 
entitled to foreclosure, does not extend to a pledgee 
of personal chattels. 

A. deposited railway bonds with B. as security 
for a debt, without any written memorandum. 
B. filed a bill praying for foreclosure or sale : — 
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Mobi^aoe. 


Sect. 6. — Mortgage distinguished from other similar 
transactions: 8t4b-sects» 2, 3 <£: 4. Part II. 
Sects. 1 cfc 2 : Sub-sect, 1,] 

Held : as a mere pledgee of chattels B. was not 
entitled to foreclosure, but only to a sale. 

In a regular legal mtge. there has been an 
actual conveyance of the legal ownership, & then 
the ct. has interfered to prevent that from having 
its full effect, & when the ground of interference 
has gone by the non-payment of the debt the ct. 
simply removes the stop it has itself put on. Then 
when there is a deposit of title deeds, the ct. treats 
that as an agreement to execute a legal mtge., 
& therefore as carrying with it all the remedies 
incident to such a mtge. None of this reasoning 
applies to a pledge of chattels ; the pledgee never 
had the absolute ownership at law, & his equitable 
rights cannot exceed his legal title (Jessel, M.R.). 
—Cartek V. Wake (1877), 4 Ch. D. 605 ; 46 
L. J. Ch. 841. 

An^talioria :’-^Consd. Sadler v. W(>rU*y, 118«4] 2 Ch. 170. 
Reid. Fraeor v. Byas (189.5), 11 T. h. Jl. 481 ; Harrold v. 
Plenty, 11901] 2 Ch. 314. Mentd. He Owen, [1894] 3 Ch. 
220 ; Ijondori County & WeRtminater Bank v. Tompkina, 
[1918] 1 K. B. .516. 

76. .] — A pledge of j)ersonal 

chattels as a rule is & must be accompanied by 
delivery of possession. It is not of the possession 
given him under the contract that the pledgee’s 
rights spnng. A contract of pledge carries with it 
the implication that the security may be made 
available to satisfy the obligation &; enables the 
pledgee in possession, though he has not the general 
property in the thing pledged but a special property 
only, to sell on default in payment & after notice 
to the pledgor, though the pledgor may redeem 
at any moment up to sale. A mtge. of personal 
chattels involves in its essence not the delivery of 
possession but a conveyance of title as security 
for the debt. . . . Where there is no express power 
of sale given by the mtge. he has after default 
in payment & after he has given the mtgor. a 
I'casonable time to pay, a power to sell & give a 
good title to tlie purchaser (Cotton, L.J.). 

A mtge. conveys the whole legal interest in the 
chattels ; a pawn conveys only a special propeity. 
... A pawn involves transfer of the possession 
from the pawnor to the pawnee. A mtge. may be 
made without any transfer of possession. In my 
opinion the two transactions of pawn & mtge. are 
in their nature distinct (Fry, L.J.). — Be Morritt 
Fx p. Official Receiver (1886), 18 Q. B. D. 222 ; 
66 L. J. Q. B. 139 ; 56 L. T. 42 ; 35 W. R. 277 ; 
3 T. L. R. 266, C. A. ; affg. S. C. sub nom. Be 
MoRRrrr, Ex p. Bentley & Co., 34 W. R. 679, D. C. 
AimotalUyns : — Reid. DevorgoH v. iSaiideman, Clark, (1902) 
1 Ch. 679; The Ningchow, [1910] P. 221. Mentd. 
Calvert v. ThoinaH (1887), 19 Q. B. JJ. 204 ; Rc Cleaver, 
p. llawlliigH (1887), 18 Q. B. 1). 489 j Lumley v. 
HinimoiiH (1887), 34 Ch. D. 098 ; Watkins r. Evans (1887), 
18 Q. B. 1). 380. 


77. Transfer of possession — Essential to pawn 
or pledge.] — If a person advances money upon a 
conditional sale of goods, & does not insist upon 
a delivery thereof, he confides in the credit of the 
vendor, & not on any real or particular security, 
& ought to come in under a commission of bkpcy. 
against the vendor, as much as any other person 
that places a confidence in the bkpt. personally. — 
Ryall V. Rolle (1749), 1 Atk. 166 ; 1 Wils. 260 ; 
1 Ves. Sen. 348 ; 9 Bli. N. S. 377 ; 26 E. R. 107, L. C. 


Consd. Wostr. Skip (_1749), 1 Ves. Sen. 239. 
Apld. Falkenor v. Case (1781), 1 Bro. C. C. 125. Distd. 
Atkinson v. Maling (1788), 2 Term Rep. 462. Conid. 
Lingham r. Biggs (1797), 1 Bos. & P. 82 ; Dearie v. Hall, 
Lovoridgo V. Cooper (1828), 3 Russ. 1. Apld. Belcher v. 
Bellamy (1 848 ), 2 Exch. 303. Conid. Re Balnbrldge, Ex p. 
Kletcher (1878), 8 Ch. 1>. 218. ^rtd. Wird tTTmdm 
( 1752), 2 Ves. Son. 431 ; Exp. Shank (1764), 1 Atk. 234; 
Worseley v. Demattos & Slader (1768), 1 Burr. 407 ; 


Plumb V. Fluitt (1791), 2 Anst. 432 ; Jones v. Gibbons 
(1804), 9 Ves. 407 ; Horn t). Baker (1808), 9 East, 215 ; 
Taylor v. Plumer (1815), 8 M. & S. 662 ; Be Frazer, Ex «. 
Monro (1819). Buck, 300 ; Hartley v. Smith (ISIS). 
Buck, 368 ; Hubbard v. Bagshaw (1831), 4 Sin^ 926 ; 
Re Severn. Ex p. Colville (1831), 9 L. J. O. S. Ch. 66 ; 
Reeves v, (japper (1838), 5 Bing. N. C. 136 ; Exp. Reynal 
(1841), 2 Mont. D. & Dc G. 443 ; Belcher v. Capper (1842), 
4 Man. & G. 502 ; Bartlett v. Bartlett (1857), 1 De G. & J. 
127 ; North r. Gurney (1861), 1 John. & H. 609 ; Grainge 
V. Warren, Re Grainge (1866), 6 New Rep. 219 : Donald 
V. Suckling (1866), L. R. 1 Q. B. 685 ; Cooke v. Hemming 
(1868), L. R. 3 C. P. 334 ; Re Hallett's Estate, Knatch- 
bull V. Hallett (1880), 13 Ch. D. 696 ; Re Richards, 
Humber v. Richards (1890), 45 Ch. D. 589 ; Ward v. 
Buncombe, [1893] A. C. 369. Mentd. Row v. Dawson 
(1749), 1 Ves. Sen. 331 ; Doddington v. Hallet (1760), 1 
Ves. Sen. 497 ; Ex p. Dumas (1764), 2 Ves. Sen. 682 ; 
Wilson t>. Day (1759), 2 Burr. 827 ; Mason v. Vere (1779), 
2 Wm. Bl. 1309 ; Gordon v. East India Co. (1797), 7 Term 
Rep. 228; Evans r. Bicknell (1801), 6 Ves. 174; Storer 
V. Hunter (1824), 3 B. & C. 368 ; Re Severn, Exp. Ten^- 
fion (1832), Mont. & B. 67 ; Buck v. Lee (1834), 1 Ad. & El. 
804 ; Re Ogden. Ex p. Loyd (1834), 1 Mont. & A. 494 ; 
Gardner v. Lachlan (1838), 4 My. & Cr. 129 ; Etty e. Bridges 
(1843). 2 Y. & C. Ch. Cas. 486 ; Beckham v. Drake (1849), 
2 H. L. Cas. 679 ; Re West of England & South Wales 
District Bank, Exp. Dale (1879), 11 Ch. D. 772 ; Colonial 
Bank v. Whinney (1886), 11 App. Cas. 426 ; Re Patrick, 
Bills V. Tathom (1890), 63 L. T. 762 ; Thomas v. Searles, 
[1891] 2 Q. B. 408 ; English & Scottish Mercantile Invest- 
ment Trust V. Brunton, [1892] 2 Q. B. 1 ; Re Wyatt, 
White V. Ellis, [1892] 1 Ch. 188 ; Sharmon v. Mason, 
[1899] 2 Q. B. 679 ; Rosee. Buckett, [1901] 2 K. B. 449. 

78 . Not necessary In mortgage .] — Be 

Morritt, Ex p. Official Receiver, No. 76, ante. 

79 . ,] — A pledge . . . is a case 

in which money is advanced on goods or chattels 
which are given into the possession of the person 
who advances the money on them. A bill of 
sale ... is the document which is given where 
the legal property in goods passes to the person 
who lends the money on them, but the possession 
does not pass (Lord Esher, M.R.). — Mills v. 
Charlesworth (1890), 25 Q. B. D. 421 ; 59 L. .T. 
Q. B. 530 ; 63 L. T. 608 ; 39 W. R. 1 ; 6 T. L. R. 
462, 0. A. ; on appeal sub nom. Charlesworth 
V. Mills, [18921 A. C. 231, H. L. 

Annoiatioiis : — Reid. Grigg v. National Guardian Assce., 
[1891] 3 Ch. 206; Morris v. Dolobbel-Flipo, [1892] 2 
Ch. 352 ; Ramsay r. Margrott, [1894] 2 Q. B. 18 ; Withers 
V. Bony (1895), 39 Sol. Jo. 559 ; Clapham v. Ives (1904), 
91 L. T. 69 ; G. E. Ky. v. Lord’s Trustee, [1909] A. C. 
109 ; Dublin City Distillory r. Doherty, [1914] A. C. 823 ; 
Re Lavey, Ex p. Trustee, [1918-19] B. & C. R. 116 ; 
French r. Gothing, [1922] 1 K. B. 236. 

80. Power of sale.] — B urdick v. Sewell, No. 
73, ante. 

81. .] — Be Morritt, Ex p. Official 

Receiver, No. 76, ante. 

82. Option to purchase pledged shares.] — The 

transaction between pltfs. & defts. . . . cannot 
be properly regarded as a mtge. . . . 

It was in effect the deposit of certain shares 
on security for a loan, the consideration for the 
loan being the right to take these shares at the 
price of ill. In reality the right to call the 
shares at £11 up till Mar. 31, 1901, was the 
only consideration for the loan so far as the trans- 
action with defts. recorded in the documents 
is concerned. . . . Further, in my opinion, it is 
not correct to say that there is any clog upon any 
supposed equity of redemption. During the 
period for which defts. were given the call, that 
is to say, up to Mar. 31, there was no right to 
i*edeem. Any equity of redemption which pltfs. 
had only arose in the event of defts. not exercising 
the right of call or to the extent to which they 
do not exercise it (Lord Alverstone, C.J.). — 
London & Globe Finance Corpn., Ltd. v. 
Moio'GOMERY (1902), 18 T. L. R. 661. 


Sub-sect. 3. — ^Lien. 

See Lien, Vol. XXXIL, pp. 217, 229, 279, 
Nos. 22, 23, 136, 673. 
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SuB-SEcrr. 4. — Bentchargb. 

See^ generally^ Bentchabqes & Annuities. 

83. Owner of rentcharge has no estate in the 
land.] — The distinction between a mtgee. & the 
owner of a rentcharge is obvious. At law the 
mtgee. is absolutely owner. The mtgor. comes 
into equity to be relieved against the forfeiture. 
Equity imposes as the condition of relief certain 
terms, namely that the mtgee. shall be repaid 
not only the money due on the loan, but also 
all expenses that the owner might properly have 
incurred in repairs & permanent improvements. 


The owner of a rentcharge has no estate. His 
remedy is by distress & entry & he is entitled to 
enforce that remedy in a proper manner. The 
owner of the estate subject to the charge is not 
like the mtgor. obliged to resort to equity to 
recover possession. On payment of the arrears 
of the rentcharge he can recover possession at 
law. Equity therefore imposes no conditions on 
him (Bomilly, M.B.). — Hooper v, Cooke (1855), 
20 Beav. 639 ; 3 Eq. Bep. 988 ; 25 L. J. Ch. 62 ; 
25 L. T. O. S. 286 ; 1 Jur. N. S. 949 ; 3 W. B. 
636 5 52 E. B. 750 ; affd. (1856), 25 L. J. Ch. 
467, L. C. 


Part II. — Classification of Mortgages. 


Sect. 1.— LEGAL MORTGAGES. 

i9cc, noto, Law of Property Act, 1925 (c. 20), 
ss. 39, 85, 86, sched. I., Parts VII., VIII. 

84. Definition — First mortgage.] — On a contract 
in writing by proposed borrower of money to 
execute a legal mtge. on a ship & pay commission 
to pltf. on procuring the loan : — : this 

primd fade meant a first mtge. 

A “ legal mtge.” means a ” first mtge.,” for 
a second mtge. is not, properly speaking, a ” legal 
mtge.,” as it conveys no legal interest (Cock- 
burn, C.J.). — Thompson v. Clark (1862), 3 F. 
& F. 181 ; 1 New Bep. 19 ; 7 L. T. 269 ; 11 
W. B. 23 ; 1 Mar. L. C. 256. 

86. Extension by parol — Not permissible.] — A 
mtge. by deed cannot be extended by parol. — 
He Hopkins, Ex p. Hooper (1815), 2 Bose, 328 ; 
19 Ves. 477 ; 34 E. B. 593 ; sub nom. He Hewbtt, 
Ex p. Hooper, 1 Mer. 7, L. C. 

Of copyholds.] — Sec Copyholds, Vol. XIII., 
pp. 114 cf seq. ; & see, now, Law of Property Act, 
1922 (c. 16), s. 128, sched. XII., (1) (/), (8) (6); 
Law of Property (Amendment) Act, 1924 (c. 5), 
sched. II., 4 (2). 


Sect. 2.— EQUITABLE MORTGAGES. 

Sub-sect. 1. — Necessity for Memorandum 
IN Writing. 

86 General rule.] — London & Westminster 
Bank v. Turquand (1888), 4 T. L. B. 454, C. A. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 40 ; & generally. Contract, Vol. XII., pp. 118 
ct seq. 

87. Mortgage of personal property.] — A 

trader deposits policies of assurance with his 
bankers to secure the floating balance due from 
him, & signs a memorandum of the object of the 
deposit, of which notice is given to the insurance 
office. Afterwards he takes a partner, & the 
policies remain, & are treated as a security for the 
floating balance due from the Arm ; but of this 
change in the object of the security, no memo- 
randum is signed, nor is any notice given to the 
office. On the firm becoming bkpt . : — Held : the 
bankers were entitled to the usual order as in the 


case of an equitable mtge. without a written memo- 
randum. — Re Bbay, Ex p. Barnett (1845), De 
O. 194. 

Annoiaiions : — Montd. Rc Biillcr, Ex p. Woniald (1860), 2 

L. T. 544 ; Re Richards, Humber v. Richards (1890), 45 

Ch. D. 580 ; Re Goetz, Jouas, Ex p. Trustee (1898), 78 

L. T. 399. 

88. .] — Parol authority by a debtor to 

a creditor to go & take certain goods & sell them, 
& pay himself a particular debt out of the pro- 
ceeds : — Held : to amount to the creation of an 
equitable lien upon such goods, & as such to be 
valid as against a claim by the personal repre- 
sentative of debtor after his death. — Gurnbll v. 
Gardner (1863), 4 Giff. 626 ; 3 New Bep. 59 ; 
9 L. T. 367 ; 9 Jur. N. S. 1220 ; 12 W. B. 67 ; 
66 E. B. 857. 

Annotation .—Reid. Parish r. Poole (1884), 53 L. T. 35. 

89. .] — De T. being given up to the 

authorities of a foreign country under an extra- 
dition treaty, to be tried on a charge of murder, 
assigned all his property to P., & executed a general 
power of attorney in favour of P. & T. The object 
of these instruments was, as the ct. held, to enable 
money to be raised for his defence. was co- 
trustee with pltf. of a marriage settlement, & 
proposed to him that consols belonging to the 
trust should be sold out, & the proceeds advanced 
on the security of a charge on De T.’s property. 
Pltf. assented, & the consols were sold & the 
proceeds paid to T., who produced to pltf. a docu- 
ment purporting to be a memorandum of deposit 
of the assignment & power of attorney, & an 
equitable charge to secure the advance. The 
ct. held on the evidence that P. knew of the charge, 
& either actually authorised it, or left T. to do 
as he liked: — Held: the money had been advanced 
upon the faith of an agreement to charge the 
property of De T. ; such an agreement was within 
the powers of P. & T. ; & if the agreement had 
not been fully carried out, pltf. was entitled to 
have the charge carried into effect. — ^Parish v, 
Poole (1884), 63 L. T. 35 ; subsequent proceedings, 
sub nom. Bc Prynnb ^885), 53 L. T. 465. 

90. .] — The agreement may bo fairly 

derived from the course of dealing, & where there 
is a contest as to an oral agrreement the court 
must decide whether there is such an oral agree- 
ment or not (Chitty, J.). — Brown, Shipley & 


PART II. SECT. 1. 

b. Bffeti — Legal eslaU passes .] — The 
law of British Columbia, with regard 
to the passing of the legal estate by 
virtue of a mtge. on real estate, has 
not been affected by Land Rei^try 


Act, 1921 (c. 26), & the legal title still 
passes to the mtgee. subject to an 
equity of redemption in the mtgor. — 
North Vancouver v. Carlisle (B. C.), 
119221 3 W. W. li. 811 ; 70 D. L. R. 
527.— CAN. 


0 . Whether dUUnguished from equit- 
able mortgages .] — In India there is no 
distinction between a legal & an oquit* 
able mtge. — I mperial Bank ok India 
V. U. Hai Gvaw Thu & Co., Ltd. 
(1923), I. L. R. 51 Calc. 86.— IND. 
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MOBTaAGE. 


Sect. 2 . — EqyMdble mortgagea: Sub-eecU. 1 cfc 2, AJ] 

Co. V, Kough (1885), as reported in 29 Oh. D. 
848 ; 62 L. T. 878 ; 6 Asp. M. L. 0. 433. 
Annotations: — Hentd. KSnier v. Brandt (1901), 84 L. T. 

748 ; Guaranty Trust Co. of New York v. Hannay. [1918] 

2 K. B. 623. 

Compliance with Bills of Sale Acts.] — See 

Buxs OF Sale, Vol. Vll., pp. 5 ei aeq. 

91. Mortgage of Interest In land.] — ^A. on an 
account stated owes B. £400. A. agrees to give 
bond for £100 & to secure the remaining £300 by 
mtge. A. delivers a deed of conveyance to 0. 
an attorney, who takes instructions to draw 
mtge. ; but before the bond or mtge. executed 
A. dies. Though this agreement by parol be 
proved, yet on a bill brought against the heir of 
A. the ct. refused to carry them into execution. 
— ^Brizick V. Manners (1742), 9 Mod. Rep. 284 ; 
88 E. R. 464, L. C. 

Annotation: — Refd. Norris v. Wilkinson (1806), 12 Ves. 

192. 

92. .] — In a suit to administer a mtgor.’s 

estate the mtgee., who was not a party, came in 
& consented to a sale. The produce formed the 
whole assets, & was less than the mtge. : — Held : 
the mtgee. was entitled to the whole fund, after 
payment of the costs of sale. 

The intestate had no deeds to deposit & he gave 
the best security he could by giving a memorandum 
in writing by which he promised the solicitors 
of his creditors to execute a legal mtge. That 
is an equitable mtge. (Romilly, M.R.). — Dighton 
v. Withers (1802), 31 Beav. 423 ; 64 E. R. 1202. 
Annotations EeM. Perry v. Oriental Hotels Co., lie 

Oriental Hotels Co. (1871), 40 L. J. Ch. 420; United 

Realisation Co. v. 1. R. Comrs. (1898), 79 L. T. 55G. Mentd. 

Ward V, Mackinlay (1864), 10 Jur. N. S. 1063 ; lie 

Oriental Hotels Co., Pony v. Oriental Hotels Co. (1871), 

L. R. 12 Eq. 126. 

93. .] — An agreement to advance money 

on the security of land is an agreement which 
requires to be in writing, by Stat. Frauds, s. 4. — 
Mounsey V. Rankin (1886), 1 Cab. & El. 496. 

94. Insulllcient description of mortgagee.] 

— In a letter, which was said to contain the 
terms of an agreement for a loan upon mtge. 
of land, the proposed mtgee. was not named, & 
was described only as “ the proposing lender ” 
& “ the intending lender ” : — Held : there was no 
sufficient description of the proposed mtgee. to 
satisfy the requirements of Stat. Frauds, s. 4. — 
Pattle V. Anstruther (1893), (i9 L. T. 176 ; 
41 W. R. 025 ; 9 T. L. R. 500 ; 37 Sol. Jo. 543 ; 
4 R. 470, C. A. 


Sub-sect. 2. — ^Agreement for Mortgage. 

A. In General, 

96. Agreement to execute legal mortgage — 
Agreement by husband & wife — Binding on sur- 
vivor.] — Freeholds were conveyed by lease & 
release, to trustees to the use of a feme covert 


for her separate use for life, or to the use of such 
person as she should by writing sealed, etc., 
appoint, & in default of appointment in trust 
to pay the rents to her for her separate use. The 
husband & wife by writing not under seal, for 
valuable consideration, undertook to execute a 
mtge. of the property when required. The hus- 
band died & no mtge. had been executed : — Held : 
the agreement was binding upon the surviving 
wife.-^TEAD V, Nelson (1839), 2 Beav. 245 ; 
9 L. J. Ch. 18 ; 3 Jur. 1040 ; 48 E. R. 1174. 
Annotation: — Refd. Crofts v. Middleton (1855), 2 K. & J. 

194. 

96. Explained by other written memo- 

randa.] — Freehold property at I., which was not 
subject to any charge, was within the mtgee.’s 
security ; the intention, from other written memo- 
randa, being clearly to give a general charge. — 
Re Medley, Ex p, Glyn (1840), 1 Mont. D. & 
De G. 29 ; 9 L. J. Bey. 41 ; 4 Jur. 395, Ct. of R. 
Annotation : — Mentd. Re Fox & Jacobs, Ex p. Discount 

Banking Co. of England &. Wales, [1894] 1 Q. B. 438. 

97. Parol evidence of agreement.] — 

A mtgee. of leaseholds for £1,150 enters into a 
parol agreement with the mtgor. to concur in a 
new mtge. for £750, to be paid to the original 
mtgee. in reduction of her debt, so that the new 
mtge. should be the first charge, but upon an 
express understanding that the mtgee. should 
execute to her a second mtge. for the balance. 
The new mtge. was executed accordingly, & it 
recited that the original mtgee. had agreed to 
accept £750, &> to release the premises from the 
moneys secured by the original mtge., & to make 
other arrangements with the mtgor. for payment 
of the residue of the £1,150 ; & the deed witnessed 
that, in pursuance of such agreement, & in con- 
sideration of £750 paid to the original mtgee., 
she & the mtgor. assigned the mtge. premises to 
the new mtgee. for £750, discharged from the 
original mtge. Afterwards, the £750 was paid 
off by another person, to whom the mtgor. applied 
for tliat purpose, on an agreement for an assign- 
ment ; but all parties had notice of the agreement 
with the original mtgee. On the original mtgee. 
filing a bill to be declared first incumbrancer, 
or to redeem ; — Held : she might adduce parol 
evidence of the agreement with her, & was entitled 
to redeem on payment of the £750 & interest, 
but had not a lien prior to that of the person who 
I had last advanced that sum. — ^Banks v, Whitt all 
(1847), 1 De G. & 8m. 530 ; 03 E. R. 1182 ; aub 
nom. Banks v, Whittall, Ledsam v. Banks, 17 
L. J. Ch. 14, 352. 

Annotations : — Mentd. Teovaii v. Smith (1882), 51 L. J. 

Ch. 621 ; Thorne v. Conn, [1895] A. C. 11 ; Re Magncta 

Time Co., Molden v. The Co. (1915), 84 L. J. Ch. 814. 

98. Assignment by mortgagor to secure 

advances.] — John 8. entered into an agreement 
with E. for securing payment of sums of money 
owing by him to E. In this agreement there was 
a covenant, amongst others, that John 8. would 


PART II. SECT. 2, SUB-SECT. 1. 

01 i. Mortgage of interest in land .] — 
Holmbs V. Matthews (1882), 3 Gr. 
370.— CAN. 

91 ii. Christie v, Dowker 

(1863), 10 Gr. 199.— CAN. 

91 iU. .] — Pltf., who woa mtgee. 

of oertaln lands, alleged that L., the 
holder of the mtge., purohases it from 
C. with knowledge of the fact that C. 
had purchased It from the original 
mtgee. as trustee for pltf., who was 
to oe allowed to redeem on paying 
whatever C. should pay for the mw., 
& a oertain additional sum for C.*s 
services ; & sought to redeem on pay- 


ment of what was duo under the agree- 
ment with 0. : — Held : the agreement 
should be evidenced in ^vriting. — 
Wrioht V. Lets (1884), 8 O. R. 88. — 

CAN. 

91 Iv. .] — Clinan V. Cooke 

(1802), 1 Soh. & Lef. 22.— IR. 

d. Agreement to stag proceed- 

ings.] — Where a second m^ee., who 
at the request of a third mtgee., 
agrees to stay proceedings upon his 
mtge. for a term of two years, an agree- 
ment that the principal shall be paid 
at the expiration of two years is one 
which is not to be performed within 
one year, although the second mtgee. 


was willing to take his principal money 
at any time, & must bo in writing 
signed by deft. — Hadfield v. Rodger 
(1916), 33 W. L. R. 713 ; 9 W. W. R. 
1189.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

e. Ameement to execute legal mort- 
gage — Of interest in land.] — ^Miller v. 
Stiti’ & McIntyre (1867), 17 C. P. 
559.— CAN. 

£. To secure price of 

chattels.] — A written order for chattels, 
signed by the purchaser, containing an 
agreement to give a mtge- on land to 
secure the purchase price, is void ; but 
a mtge. in accordance with the agree- 
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give to E., as part of the securities, a mtge. on the 
lots of a pa.rticular estate, & James S., the brother 
of John & therein described as being the owner 
of lot No. 1, was to join in the mtge. of it. By 
a subsequent agreement, under seal, to which 
John S., E., Sc James S. were parties, after reciting 
the first agreement, John S. covenanted that he 
would, before a certain time, convey, or cause to 
be conveyed, to E., Lot 1, to be held by B. in fee : 

& it is hereby agreed by & between the parties 
hereto,’’ that if John S. shall pay E. the moneys 
due to him, E. shall retransfer “ all securities of 
whatever nature or kind.” Provided, that if 
payment shall not be made, E. may by “ entry, 
foreclosure, sale, or mtge. of any part or parts 
of the said lands, etc.,” levy the deficiency. ” Sc 
each of them, John S. Sc James S., for himself, 
his exors., etc.,” covenanted to pay any deficiency, 
so that out of the interest or dividends on railway 
shares, previously deposited, or by cash payments 
of John S. or James S., there should be received 
a certain sum every year. All the three parties 
duly executed this agreement: — Held: this 
amounted to an equitable mtge. binding on the 
estate of James S. — Eyre v, M‘Dowell (1861), 
9 H. L. Cas. 019 ; 11 E. R. 871. 

Annotation Mentd. Badoley v. Consolidated Bank (1886), 
34 Ch. D. 536. 

99 . Effect of demand for execution — 

Validity as against trustee in bankruptcy of mort- 

' gagor.]-~Two traders, brothers, obtained advances 
amounting to £500 from their father & brother 
in various sums, Sc in 1870, on the last advance 
of £250, they signed an agreement that they 
would, on demand, assign the lease of their pre- 
mises Sc their business, stock-in-trade. Sc book 
debts to the creditors, with a proviso that if they 
should repay the sums advanced the agreement 
should be void, but if they should fail to do so a 
valuation should be made, Sc the balance, if any, 
should be paid to debtors. At the same time 
the lease was deposited with same creditors as a 
security for the due performance of the agreement. 
In 1873 debtors became embarrassed, Sc creditors 
demanded the execution of an assignment in 
pursuance of the agreement, which was accordingly 
executed, Sc the balance of the valuation of the 
property, amounting to £123, was paid to debtors. 
The assignment included substantially the whole 
of debtors’ property, Sc creditors took possession 
of it forthwith. A few days afterwards debtors 
filed a petition for liquidation, Sc the trustee 
applied to have the deed of assignment of 1873 
declared void : — Held : the agreement of 1870 
became a binding security on demand being made. 
Sc the assignment of 1873, being based upon it, 
was valid . — Re Cook, Ex p. Izard (1874), 9 Ch. 
App. 271 ; 43 L. J. Bey. 31 ; 30 L. T. 7 ; 22 
W. R. 342, L. JJ. 

Annotations : — Conid. Rt Barker, Ex jk Kilnor (1879), 13 
Ch. D. 245. Refd. Re Hcmlug'way, Ex p, Hauxwell 
(1883), 23 Ch. D. 626. 

100. Relationship of mortgagor Sc mort- 

gagee established.] — A banking co. entered into 
an agreement dated May 29, 1886, to sell certain 
paper mills Sc machinery to L. co. for £20,000 to 
be paid by instalments. By clause 2 of the agree- 


ment it was provided that upon payment of the 
first two instalments the bank should convey the 
premises to L. co. upon their executing a mtge. 
lor the balance of the purchase-money, Sc that £he 
mtge. should contain a clause enabling the bank, 
in case the business of L. co. shoidd be suspended, 
to re-enter Sc take possession of the premises, & 
of everything which should have been built or 
placed thereon. Sc which should not require regis- 
tration within Bills of Sale Act, 1878 (c. 31), Sc 
to hold same for their own use Sc benefit absolutely, 
but without prejudice to the liability of L. co. 
for the unpaid balance of the purchase-money. 
This agreement was not registered as a bill of sale. 
The first two instalments of the purchase-money 
were paid, but no conveyance or mtge. of the 
property was executed in pursuance of the agree- 
ments. L. CO. entered into Sc held possession of 
the property until a winding-up order was made 
on Feb. 7, 1887. The bank thereupon re-entered 
on the property. The official liquidator of L. co. 
asked by summons for delivery up of a paper 
making machine Sc all other trade machinery 
attached to the mills. The bank claimed posses- 
sion of the fixtures & trade machinery under their 
vendors’ lien: — Held: (1) the position of the 
parties under the agreement was the same as if a 
conveyance Sc mtge. of the property had been 
actually executed. Sc the bank had no vendor’s 
lien for unpaid purchase-money, as an express 
stipulation had been substituted for such lien ; 
(2) the agreement to mortgage did not extend to 
any property which required registration under 
Bills of Sale Acts, & the trade machinery was 
therefore not included in the security. Sc must 
be delivered up to the liquidator of L. co., but 
in other respects the agreement remained valid. 
— Re London &; Lancashire Paper Mills Co., 
Ltd. (1888), 58 L. T. 798 ; 4 T. L. R. 312. 

101 . Of Interest In land — Property re- 

quiring registration under Bills of Sale Acts not 
included.] — Re London & Lancashire Paper 
Mills Co., Ltd., No. 100, ante, 

102. .] — Dighton V, Withers, No. 92, ante. 

103. Agreement that property shall stand 
charged — ^Agreement for further charge.] — Mtgee. 
having advanced to the mtgor. a further sum upon 
his bond : — Held : the bond though obscurely 
worded, was evidence of an agi*eement for a further 
charge upon the mtged. premises. — Re Hamlyn, 
Ex p, Hearn (1818), Buck, 165. 

104. Mistake as to form Sc reservation of 

equity of redemption.] — On June 14, 1858, deft. 

L. being indebted to pltf. signed a memorandum 
of agreement whereby in consideration of the 
forbearance of pltf. in not requiring immediate 
repayment of the moneys he had advanced to or 
for him, he, L., agreed to give Sc execute to pltf. 
a charge on the interest to which he was entitled 
by right of marriage in the property settled on 
his wife, or to which she was entitled in respect 
of her former marriage as a security ” for the re- 
payment of the moneys pltf. had advanced to or 
for him, L. ” ; Sc deft. L. further pledged himself 
not to incumber his interests in such property or 
any part thereof. On June 18, four days after- 
wards, deft. L., with the knowledge, but without 


ment, executed oontemporaneously 
with it. but not “ contained in or 
indorsed upon or annexed to the order/' 
is not void. — ^Perrault v. Humlry 
Products CJo.. Ltd. (^1913), 25 W. L. R. 
180 ; 4 W. W. R. 1291 ; 12 D. L. K. 
772.— CAN. 

, g, To secure hiU of ex- 

change .] — ^Agreement by A. with C. as 
follows : ** In case I fail to pay you 


any promissory note or bill of exchange 
of mine, when due, 1 agree to execute 
you a mtge. on ail my houses Sc lands, 
to secure to you the payment of all 
sums of money you may advance me 
on my promissory notes or bills of 
exchasge, with interest, till paid, at 
such rate as may be provided oy such 
promissory note or bill of exchange " : 
— Held: to create a valid equitable 


mtge. on lands . — Re Hurley's Estate, 
11894] 1 1. 11. 488.— IR. 

1021. .]— In Apr., 1869 C. lent 

money to N. on an express agreement 
that it was to bo secured by mtge. on 
certain property ; & on J uly 3 following, 
the mtge. was given accordingly. Sc on 
Aim. 2, the mtgor. became insolvent : 
— Held : the mtge. was valid. — ^Allan 
V, Clarkson (1870), 17 Gr. 670.— CAN. 
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Mortgage. 


Beet, 2. — Equitable mortgages: Sub-sect. 2, A., B. & 
C * ; sub-sect. 3»] 

the consent of pltf., executed a post nuptial settle- 
ment, whereby he conveyed all his interest in right 
of his wife in the property settled on her on her 
first marriage to trustees, on trusts for her for 
life, then for himself for life, & after the decease 
of the survivor for the children. About a month 
afterwards on July 13, deft. L. executed a deed 
puraorting to be in pursuance of the a^eement 
of June 14, whereby he charged all the dividends, 
interest & annual proceeds of the trust funds 
which were settled at the time of his wife’s first 
marriage, also his share in the trust funds 
themselves, with the payment to pltf. of £800, & 
interest from June 14. He also, by same deed, 
assigned his said share in the trust funds to pltf. 
by way of mtge., with a proviso for redemption 
to L. on repayment by him of the sum of £800 
& interest : — Held : the deed of July 13, though 
constituting a mere equitable security, & being 
entirely mistaken with regard to the fonn of the 
mtge., & the reservation of the equity of re- 
demption, yet operated as a recognition of the debt 
of £800, &, coupled with the memorandum, it 
gave pltf. a right to an account & payment of what 
should be found due on both securities ; & in 
default of payment, a right of foreclosure, against 
L. & his assignee in insolvency. — Carew v. 
Arundel (1861), 6 L. T. 498 ; 8 Jur. N. S. 71. 

106. .1 — Pltf. agreed to let to B. premises 

in H. which B. was to set up forthwith as a lun- 
cheon bar & restaiu'ant, such fittings to be of the 
value of £500 & to pltf.’s satisfaction, & B. was to 
pay a premium of £1,000, upon payment of which, 
“ the premises being fitted up as aforesaid,” pltf. 
was to grant B., & B. agreed to take a lease for 
twenty-one years ; & pltf. further agreed to lend 
or obtain for B., “ upon security of the said pre- 
mises as fitted & licensed,” £1,000 for two years 
at 6 per cent. Before any lease was granted or 
any money paid, B. became bkpt., & his assignee 
seized & sold the fittings & fixtures under an order 
of the ct. : — Held : until the execution of the 
proposed lease, the agreement constituted an 
equitable contract between pltf. & B. that ‘‘ the 
premises as fitted & licensed ” should stand as 
a security for the £1,000 premium, & consequently 

? ltf. was entitled to them as equitable mtgee. — 
'EBB V. Hodge (1800), L. R. 5 0. P. 73 ; 39 
L. J. C. P. 50 ; 21 L. T. 490, Ex. Ch. 

Aniwlalioih : — Distd. l*ttrlsh J*oole (1884), 53 L. T. 35. 

106. .] — Parish v, Poole, No. 89, ante. 

107. Amounting to speclllo lien against credi- 
tors.] — Agreement for a mtge., a specific lien 
against creditors. — B urn v. Burn (1798), 3 Ves. 
573 ; 30 E. R. 1102. 

Annotation: — ^Reld. ForgUMOii v. Gibson (1872), 41 L. J. 
Ch. 640. 

Agreements as bills of sale.] — iS'cc Bills of Sale, 
Vol. VII., pp. 22, 23, Nos. 102-112. 

B. Enforcement of Agreement, 

108. Sale — Without taking legal mortgage.] — 
A. agreed by a written memorandum to deposit 
with B. as an equitable security for the repayment 
of £500 & interest, the lease of certain premises 
which were thereby charged with that amount. 
A. further agreed to execute a valid legal mtge. of 
the premises comprised in the lease, with the usual 
powers & covenants when called upon so to do : 
— Held : the mtgee. had a right in equity to enforce 
a sale, & was not compelled to take a legal mtge. 
— Ma^ithews V. Goodday (1861), 31 L. J. Ch. 282 ; 
6 L. T. 572 ; 8 Jur. N. 8. 90 ; 10 W. R. 148. 

— — .] — Sec^ generally, Pai*t XIV., sects. 1, 5, post. 


109. Specific performance.]— A. agrees to lend 
B. £3,000 on mtge. of leasehold houses, « 

call for the title of the lessor, & advances £600 
in part. He then calls for the lessor’s title, & files 
a bill for specific performance, or sale of the pro- 
perty to repay him the £600 & interest : — Held : 
he was not entitled to the title, but only ^ a 
specific performance of the contract, 

Bass v. Clivlby (1829), Taml. 80 ; 48 E. R. 33. 

110 . .]— Parish v. Poole, No. 89, ante. 

111 . With appointment of receiver.] — 

Shakel V, Marlborough (Duke) (1819), 4 Madd. 
463; 56E. R. 776. 

112 . Joint owners — Agreement for mort- 

gage not signed by all.]— A number of perso^ 
having an interest in an estate which was the sub- 
ject of litigation, some of them executed an under- 
taking to the town agent of their country solr. 
to mortgage the estate, to secure the present & 
future costs ; but it was not signed by the other 
parties. A bill for specific performance was 
brought by the town agent against such of the 
parties as had signed the undertaking. The judge 
being of opinion that it was part of the agreement 
that all should sign, dismissed the bill, with costs. 
—Jones v. Williams (1836), 5 L. J. Ch. 253. 

113 . Only if money advanced.] — A ct. of 

equity will not decree the specific performance of 
a contract to borrow a sum of money on mtge. — 
Rogers v. Giiallis (1859), 27 Beav. 175 ; 29 
L. J. Ch. 240 ; 6 Jur. N. 8. 334 ; 7 W. R. 710 ; 
54 E. R. 68. 

Annotations -Consd. WoBl(*rn Wagon & Property Co. v. 

WoHt, (181)2] 1 Oil. 271. Refd. Sicliol v. Mosenthal (1862), 

30 Deav. 371 ; Larlos v. Bonany y Gurety (1873), L. R. 

5 P. C. 340 ; Moimsey v. llankln (1885), Oab. & El. 496. 

HffAnfS. MMrllninn n. Maernav n804). 2 Hem. Sc M. 233. 


114 . Mortgage to contain absolute power 

of sale.] — Where deft, had agreed to execute to 
pltf. a mtge. of certain leasehold promises in the 
usual form, containing an absolute power of sale, 
in consideration of money due, & had, when re- 
quested to do so, failed to execute such mtge. 
The ct. made a decree for specific performance. — 
Ashton v. Corrigan (1871), L. R. 13 Eq. 76 ; 41 
L. J. Ch. 90. 

115. .] — The ct. will decree specific 

performance of an agreement to execute a mtge. 
witli an immediate power of sale. — Hermann v, 
Hodges (1873), L. R. 16 Eq. 18 ; 43 L. J. Ch. 
192 ; sub nom. Herrman v. Hodges, 21 W. R. 571. 


C. Provisions to he inserted in Mortgage. 

116. Covenant to pay debt.] — A. being indebted 
to B. on simple contract, gave a promissory note 
for the amount, & executed a deed by which after 
reciting the debt & the note, he, as further security, 
charged certain property with the payment of 
it, & agreed to execute such a mtge. of the pro- 
perty, with all i^owers, covenants, & clauses inci- 
dental thereto, as B. should require : — Held : 
the deed converted the debt into a specialty 
debt. 

8uch a mtge. would contain a covenant for pay- 
ment of the debt (Romilly, M.R.). — Saunders 
V. Milsomb (1866), L. R. 2 Eq. 573 ; 14 L. T. 
788 ; 15 W. R. 2. 

Annotation: — ^Refd. Jackson r. N. E. Ily. (1877), 7 Ch. D. 

573. 

117. & Interest.] — By a memorandum, 

dated Apr. 28, 1874, it was witnessed that deft, 
deposited with pltf. certain title deeds by way of 
equitable mtge. for £6,000 & interest. Deft, 
also agreed to pay to pltf. on demand £6,000 & 
interest, & to execute a proper mtge. with all the 
usual powers & authorities usually given to a 
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mtgee. This memorandum was not under seal. 
No interest was paid under this agreement, & 
nothing was done until about eleven years after 
the date of it, when this action was brought for 
the specific performance of the agreement. The 
question was, whether pltf. was entitled to have 
in the mtge. a covenant for principal & interest : — 
Held : pltf. was entitled to have a covenant for 
the payment of principal & interest. — Firth v. 
Slingsby (1888), 58 L. T. 481. 

Jnnotaiions : — Hentd. Re Buskin, Ex p. Farlow (1894), 15 

II. 117 ; Barnos v. Qlenton, 11899] 1 Q. B. 885. 

118. Agreement to postpone calling in principal 
— Must be conditional on punctual payment of 
interest — & observance of covenants of lease — 
Condition inserted by court.] — Where an agree- 
ment for a mtge. contains a stipulation that the 
principal money shall not be called in for a certain 
time, the ct., in settling the form of the deed, 
will, although the agreement be silent on the 
subject, insert a proviso that the postponement 
shall be conditional on punctual payment of 
interest, &, if the property be leasehold, on observ- 
ance of the covenants ; so that, if the mtgor. 
should make default in either of these respects, 
the mtgee. ’s remedies by sale or foreclosure will 
immediately arise. — Seaton v. Twyford (1870), 
L. R. 11 Eq. 591 ; 40 L. J. Ch. 122 ; 23 L. T. 648 ; 
19 W. R. 200. 


119. Enlargement of subject-matter of mort- 
gage.] — Where a receiver is appointed at the 
instance of mtgee. over property on which the 
mtgor. carries on business, the receiver cannot be 
directed to manage the business unless the business 
is in express terms or by implication included in 
the security. 

An hotel keeper who was about to rebuild 
the hotel, & had an agreement for the grant to 
him of a lease for eighty years when he had re- 
built it, charged “ the said building agreement, 
& all the premises comprised therein, the hotel 
& buildings to be hereafter erected as aforesaid, 
& the lease so to be granted as aforesaid,” with 
the repayment of a sum borrow’ed, subject to a 
piior charge, & agreed to execute to the lender, 
as soon as the lease was granted, a valid second 
mtge., which should be in such form & contain 
such powers, covenants, & provisions as the solr. 
or counsel of the mtgee. should advise or require. 
The hotel was built, & the mtgor. carried on busi- 
ness on the property, but did not execute any 
formal mtge. The mtgee. brought an action for 
sale or foreclosure : — Held : the security did not 
charge the goodwill or business, & the provision 
that the mtge. should be in such foim & contain 
such stipulations as the mtgee. should require 
did not enlarge the subject of the charge, but 
only provided for perfecting it. — Whitley v, 
CHALLT8, [1892] 1 Ch. 64 ; 61 L. J. Ch. 307 ; 05 
L. T. 838 ; 40 W. R. 291 ; 36 Sol. Jo. 109, C. A. 


Annotations : — Distd. County of Gloucester Bank v. Rudry 
Merthyr Colliery Co., 11895] 1 Ch. 629. PoUd. Farmer v. 
Pitt, [1902] 1 Ch. 954. Refd. Bafirllonl v. Cavalll (1900), 
83 L. T. 600 ; Re Leas Hotel Co., Salter r. I.rea« Hot-el 
Co., [1902] 1 Ch. 332 ; Loney v. Callinpham & Thompson, 
» [1908] 1 K. B. 79. 


120. .] — Pltf. mortgaged freeholds by a 

deed which contained no provision excluding the 
operation Conveyancing Act, 1881 (c. 41), s. 17, 
which abolishes consolidation of mtges. She sub- 
sequently made an equitable mtge. of other pro- 
perty to same mtgee., & signed a memorandum 
whereby she agi'eed at any time during the con- 
tinuance of the security to execute a legal mtge. 
with such powers & provisions & in such form as 
the mtgee. might require for further securing the 
principal & interest : — Held : this covenant was 


not intended to enlarge the subject-matter of the 
security &, therefore, the mtgee. was not entitled 
to have executed by pltf. a legal mtge. containing 
a clause excluding the operation of sect. 17. — 
Parmer v. Pitt, [1902] 1 Ch. 954 ; 71 L. J. Ch. 
500 ; 60 W. R. 453 ; 46 Sol. Jo. 379. 

121. Exclusion of prohibition against consolida- 
tion — Conveyancing Act, 1881 (c. 41), s. 17.] — 
Farmer v. Pitt, No. 120, ante. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 93. 


Sub-sect. 3. — Mortgage of Equity of 
Redemption. 

As regards mtges. after 1925, see Law of Pro- 
perty Act, 1926 (c. 20), ss. 85 (2) (6) ; 86 (2) (6). 

122. Extent of Interest comprised In second 
mortgage — Right of second mortgagee to legal 
estate — On payment off of first mortgage.] — 
(1) After a first mtge. has been paid off, the second 
mtgee. may file a bill to have the legal estate 
conveyed to him without praying to foreclose 
the mtge. ; & it seems he may do this, at the 
peril of costs, until the day of payment under a 
decree for redemption obtained against him by 
the mtgor. 

(2) Until the mtgee. is actually paid off by his 
own consent or by decree of the ct., he retains 
the character of mtgee. with all the rights incident 
to it, &> may therefore file a bill for foreclosure, 
notwithstanding a notice by the mtgor, to pay off 
the mtge., & even notwithstanding a decree of 
redemption. — Grugeon v. Gerrard (1840), 4 
Y. & C. Ex. 119. 


123. Mortgagor’s whole Interest saving the 

rights of prior incumbrancers.] — P., being in- 
debted to B., makes a mtge. of an equity of re- 
demption of real estate to B. for the purpose of 
securing the debt, & by the indenture of mtge. 
it was falsely recited that the mortgaged estate 
was subject to an equitable charge for moneys 
due to J., secured by the deposit of a deed. P. 
retained the deed in his own possession, &; sub- 
sequently deposited it wdth J. as a security for 
money partly lent to P. by J. before & partly 
after the mtge. of the estate to B. J. at the time 
of the deposit had no notice of the prior mtge. to 
B. : — Held: (1) inasmuch as an actual prior 
charge on the estate, if afterwards paid off by P. 
or otheiwise avoided, would have Jeft B, in the 
position of the first mtgee. of the equity of re- 
demption, the recital of a charge which had in 
fact no existence could not have the effect of 

g ostponing B. ; (2) the interest acquired by J. 

y the subsequent mtge. by way of deposit could 
not be enlarged by the effect of the false recital, 
& was only an interest in the equity of redemp- 
tion, subject to the mtge. to B. ; & B., in a suit 


for that purpose, was entitled, as against J., to 
the ordinary decree for payment or for foreclosure, 
& delivery up of the deed on default. 

The mtge. as between the mtgor. & the mtgee. 
is a mtge. of the mtgor. ’s entire interest saving 
only the rights of prior incumbrancers 
(WiGRAM, V.-C.). — Frazer v. Jones (1846), 5 
Hare, 475 ; 67 E. R. 999 ; on appeal (1848), 17 
L. J. Ch. 3.53, L. C. 

Annotaiions : — As to (1) Conid. Staokhouse v, Jersey (1861). 
1 John. 8c H. 721. Refd. Jones v. Thomas (1862), 11 
W. R. 50. As to (2) Apld. Lake v. Brutton (1854), 18 
Beav. 34. ^fd. Thorpe v. Holdsworth (1868), L. R. 7 
Eq. 130 ; Re Tasker, Hoare v. Taske^ [1905] 2 Ch. 587 ; 
Re Russian Petroleum 8c Liquid Fuel Oo^ London Invest- 
ment Trust V. Russian Petroleum 8c Liquid Fuel Co., 
[1907] 2 Ch. 540. OeneraVv. Mentd. Beck v. Kantorowicz, 
Kantorowicz v. Carter, Kalb v. Kantorowicz (1857), 3 
K. & J. 230. 
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Sed. 2 . — EquUdbU mortgages: Sub-sects. 3, 4 6, 

A. <fe Jg.] 

124. Priorities of successive Incumbrancers — 
One getting in legal estate from trustee for all.] — 

The priorities of successive incumbrancers are not 
altered by one of them getting in the legal estate 
from one who is a trustee for them all. — Sharples 
V, Adams (1863), 32 Beav. 213 ; 1 New Rep. 460 ; 
8 L. T. 138 ; 11 W. R. 450 ; 66 E. R. 84. 

Annot€Uio7i.a : — Retd. Drew v, Lockett (1863), 32 Beav. 499 ; 
Maxflelcl v. Burton (1873), L. R. 17 Eq. 15 ; R. v. Bhrop- 
shlre Union Co. (1873), L. R. 8 Q. B. 420 ; Taylor «. 
London &; County Bankingr Co., London & County Banking: 
Co. V. Nixon, [1901] 2 Ch. 231. 

126. Right of redemption.] — Teevan v . 

Smith, No. 609, post. 


Sub-sect. 4. — ^Mortgage op Equitable 
Interests in Personal Property. 

See, generally^ Choses in Action, Vol. VIII., 
pp. 418 et aeq. 

What is a chose in action.] — See Choses in 
Action, Vol. VIII., pp. 421 et aeq. 

Assignment of choses in action.] — See Choses 
IN Action, Vol. VIII., pp. 424 et aeq. 

What may be assigned.] — See Choses in 
Action, Vol. VIII., pp. 426 et aeq. 

In case of bankruptcy.] — See Bankruptcy, 

Vol. V., pp. 694 et aeq. 

What amounts to an assignment.] — Sec Choses 
IN Action,* Vol. VIII., pp. 442 et aeq. 

Notice of assignment.] — See Choses in Action, 
Vol. VIII., pp. 459 et aeq. 

Assignment subject to equities.] — See Choses 
IN Action, Vol. VIII., pp. 488 et aeq. 


Sub-sect. 5. — ^Mortgage by Deposit op 
Deeds. 

A. In Oeneral, 

126. Deposit amounts to an equitable mortgage.] 

— A deposit of title deeds as a security is an equit- 
able mtge. — ^Hankey v. Vernon (1788), 2 Cox, 
Eq. Cas. 12 ; 30 E. R. 6. 

AnnoUUitm : — Montd. Taylor v. Sheppard (1835), 1 Y. & 
C. Ex. 271. 

127. .] — Deposit is evidence of an agree- 

ment for a mtge., & an equitable title to a mtge. 
is as good here [in a ct. of equity] as a legal title 
(Lord Eldon, C.). — Ex p. Wright (1812), 19 
Ves. 256 ; 1 Rose, 308 ; 34 E. R. 613. 

Annoiaiiona . — ^Retd. Parker v. Houseflold (1834), 2 My. & 

1C. 419. Mentd. Collett v. Morrieou (1851), 9 Haro, 162. 

128. Right of mortgagor to redeem.] — 

In the decree upon a bill by an equitable mtgee., 
the equitable mtgor. will be allowed six months 
to redeem the deposited deeds. — Parker v. 


Houbepibld (1834), 2 My. & K. 419; 4 L. J. 
Gh. 67; 39E. R. 1004. ^ ^ ^ 

Annotations : — Folld. Meller v. Woods (1836h 1 
Thorpe v. Gartside (1837), 7 L. ^1^% 

McKay v. McNally (1879), 41 L. T. 230. Refd. Ashworth 
V. Mounsoy (1853), 9 Exch. 175 ; Re Owen, [1894] 3 Ch. 
220 . 

129. Deposit evidence of agreement to make 
mortgage.] — The title deeds of an estate were 
deposited with pltf. as a security for his demand. 
Deft, fourteen years afterwards, upon the eve of 
a bkpcy. of the mtgor., took a mtge. antedated ; 
he had notice of the deposit, but avoided inquiring 
the purpose for which it was made. The ct. 
decreed for pltf. 

The deposit of title deeds as security for a debt 
is now settled to be evidence of an agreement to 
make a mtge. &> that agreement is to be carried 
into execution by the ct. agaiiwt the mtgor., or 
any who claim under him, with notice, either 
actual or constructive of such deposit having been 
made (Macdonald, C.B.).— Birch v. Ellames 
& Gorst (1794), 2 Anst. 427 ; 145 E. R. 924. 
Annotations: — Reid. Parker v. Housofleld (1834), 2 My. 
& K. 419 ; Whitbread v. Jordan (1835), 1 Y. & C. Ex. 
303 ; Hewitt v. Loosomore (1851), 9 Hare, 449. 


130. .] — Ex p. Wright, No. 127, ante. 

131. Deposit made by way of Indemnity.] — 

Title deeds were deposited by deft, with pltf. as 
an indemnity against contingent payments, but 
there was no agreement to execute a formal 
mtge. Before pltf. had made any payment he 
filed a bill to have a formal mtge. executed : — 
Held: he was not entitled thereto, but only to 
a memorandum, signed by deft., specifying the 
terms of the deposit. — Sporle v. Whayman 
(1855), 20 Beav. 007 ; 24 L. J. Ch. 789 ; 52 E. R. 


738. 


132. Extent of liability of mortgagor.] — On 
foreclosure of an equitable mtge. of copyhold, 
the mtgor. being the person to take the necessary 
steps for an effectual surrender, must pay the 
expense of all such steps. 

By the deposit the mtgor. contracts that his 
interest shall be liable to the debt & that he will 
make such conveyance or assurance as may be 
necessary to vest his interest in the mtgee. He 
does not contract that he will make a perfect 
title but he does bind himself to do all that is 
necessary to have the effect of vesting in the 
mtgee. such interest as he, the mtgor., has (Ein- 
DERSLEY, V.-C.). — PRYCB V. Bury (1853), 2 Drew. 
41 ; 2 Eq. Rep. 8 ; 23 L. J. Ch. 676 ; 22 L. T. 
O. S. 192 ; 17 Jur. 1173 ; 2 W. R. 87 ; 61 E. R. 
622 ; affd. (1854), L. R. 16 Eq. 153, n., L. C. & 
L. JJ. 


Annotaiiona : — Apld. James v. James (1873), L. R. 16 Eq. 
153. Consd. National Provincial Bank of England v. 
Oanies (1886), 31 Oh. D. 582. Refd. Backhouse v. Charlton 
(1878), 8 Ch. D. 444. 


PART II. SECT. 2, SUB-SECT. 5.— A. 

126 i. DejxtaU amounts to an cQuitable 
mortoage.] — Terry v. Osborne (1854), 
1 Leg^e, 806. — AUS. 

126 ii. .] — ^McKennby V. Spence 

(1875), Temp. Wood. ll.—UAN. 

126 ill. .] — ^Masuret V, Mitchell 

(1879), 26 Gr. 435.--CAN. 

126 iv. .] — Where parties in 

India affree to create a lien over land. 
Sc do not ooutraot with reference to any 
particular law. a deposit of title deeds 
will, in the absence of any looal law 
forbidding: the oreatioii of the contract 
in that way, be of itself suffloient to 
bind the lands. — S am v. Lallah (1862), 
6 L. T. 767. P. C.— IND. 

126 V. .] — Dayal Jairaj v. Jiv- 

Raj Ratansi (1875), I. L. R. 1 Bom. 
237.— IND. 

126 Vi. .] — Simmons v. Monta- 

gue, [1909] 1 1. R. 87.— IR. 


129 i. Deposit evidence of agr cement 
to make mortgage.} — L. deposited title 
deeds of land with his bank, as seeurlty 
for an amount owing: by him to the bank, 
& be agreed to execute a mtg^>. to the 
bank whenever oalled upon : — Held : 
ineffectual as an equitame mtg:e. by 
deposit, but valid. Sc might bo onforc.ed 
as an agreement to mtge. — Rc Leqge, 
Mac. 1009.— N.Z. 

h. Necessity for wrUttn memoran- 
dum.} — Stat. Frauds does not apply 
to an equitable mtge. by deposit of 
title deeds. — Hudson "s Bay Co. v. 
Kearns (1894), 3 B. C. R. 330.--CAN. 

k. Bonds hdd as security by credi- 
tor.} — Minister op Railways Sc 
Canals v. Quebec Southern Ry. Co., 
Hanson Brothers* Claim (1908), 12 
Exoh. C. R. 93.— CAN. 

l. Deposit to cover future advances.} 
— Hdd : pltf. had no equitable mtge. 


At the time when the deeds were 
deposited, there was no antecedent 
or existing debt, nor was any oral 
agreement made that the title deeds 
should stand as a security for future 
advances, nor was any advance, in 
fact, made until the mtge. deed was 
about to be executed. — Jaitha Bhima 
r. Haji Abdul Vyad Oosman (1886), 
I. L. R. 10 Bom. 634.— IND. 

m. Necessity for registration.} — The 
indorsee for value of a negotiable in- 
strumoiit, the amount of which had 
been secured by a mtge. by deposit of 
title deeds, cannot ola^ to enforce the 
mtge. in the absence of a registered 
instrument conveying the mtge. right 
to him. — Elumalai Chbtty v. Bala- 
KRISHNA Mudaliab (1921), I. L. R. 44 
Mad. 965.-~lND. 

n. Intention should he clear.} — Mtges. 
by deposit of deeds should be clear 
Sc wltnout doubt as to the original 
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B, What Documents may be Deposited, 

183, Copy of court rolls.] — Equitable lien on 
copyhold estate by a deposit of the copy of ct. 
roll . — Ex p. Warner (1812), 19 Ves. 202 ; 34 
E. B. 493 ; sub nom. Be Cooke, Ex p, Warner, 1 
Rose, 286, L. C. 

jnnotcUvms : — Apld. Goodwin v. Wa^rhom (1835), 4 L. J. 

Ch. 172 ; Whitbread v. Jordan (1835), 1 Y. & C. Ex. 

303. 

134. .] — An equitable mtge. may be 

created of copyhold by the mere deposit of the 
copy of ct. roll. — ^Whitbread v. Jordan (1835), 1 
y. & C. Ex. 303 ; 4 L. J. Ex. Eq. 38 ; 160 E. R. 
123. 

Annotations: — ^Mentd. Jones v. Smith (1843), 1 Ph. 244 ; 

Re Mount Morgran (West) Gold Mine, Ex p. West (1887), 

56 L. T. 622. 

SeCf now, Law of Property Act, 1922 (c. 16), 
s. 138 (1). 

135. Agreement lor lease — Lease granted on 
different terms.] — -A. having an agreement for a 
lease deposits it with B. as a security, & aiterwards 
obtains from the les.sor a lease somewhat different 
in terms from that before agreed upon. Upon 
the lease being granted A. deposits the lease with 
the lessor as a security, &. shortly afterwards, 
upon a false pretence, obtains possession of the 
lease, & hands it over to 0. as a security. C. 
upon receiving from B. the money due to him, 
gives the lease to B. A. becomes bkpt. : — Held : 
the lessor has the prior charge upon the lease, 
& B. by means of the deposit of the agreement, 
had a lien on the lease notwithstanding the varia- 
tions. — Re Buckland, Ex p. Reid (1848), De G. 
600 ; 17 L. J, Bey. 19 ; 11 L. T. O. S. 248 ; 12 
Jut. 533. 

Annotutitm : — Reid. Hall v. West End Ailvanco Co. (1883), 

Cab. & El. 161. 

136. .] — Tebb V, Hodge, No. 105, ante. 

137. .] — A CO, held land under a building 

agreement from the Corpn. of London, under which 
separate leases of the houses were to be granted 
as they were built. In Apr. 1883, the co. borrowed 
money from pltfs., & covenanted to mortgage 
the houses to them by demise when the leases 
were granted, & that in the meantime the pre- 
mises comprised in the building agreement should 
be a security to pltfs. The building agreement 
was handed over to pltfs., but no notice of their 
security was given to the Corpn. of London. 
In Feb. 1886, leases of two of the houses were 
granted to the co. & immediately afterwards the 
CO. deposited them by way of equitable mtge. 
with B., J. & Co., wlio had no notice of pltf.’s 
security ; — Held : although the giving notice to 
the Corpn. would probably have prevented the 
handing over the leases to the co., still, as notice 
is not requisite to complete a security on real 
estate, the omission to give such notice was not 
a neglect of duty by pltfs. on the ground of 
which they ought to be postponed to the subse- 
quent equitable incumbrancers. — Union Bank ov 
London v. Kent (1888), 39 Ch. D. 238; 57 
L. J. Ch. 1022 ; 59 L. T. 714 ; 37 W. R. 364 ; 4 
T. L. R. 634, C. A. 

Annotations Taylor v. Bussell, [18U1] 1 Ch. 8. 

Reid. Taylor v. London Sc County Banking: Co., London 

& County Bankingr Co. v. Nixon, 11901] 2 Ch. 231. 

133. Agreement for purchase of freeholds.] — 

A father purchased a piece of land, & took an 
agreement that the vendors would convey it to 
him. He afterwards built a granary, & allowed 
his sons to occupy the premises for their business. 


They supplied goods to their father to the amount 
expended by him in building the granary, & they 
erected other buildings on the land of greater 
value. The father, pending these transactions, 
became surety for his sons to certain brokers for 
£10,000. The sons afterwards surreptitiously 
obtained possession of the agreement ; & one of 
them, representing that his father had given the 
land to them, signed his father’s name on the 
blank leaf of the agreement, & deposited it with 
pltfs., who were bankers, to secure their cash 
credit. The sons afterwards became bkpt. ; the 
son depositing the agreement was upon several 
indictments, convicted of forgery ; Sc the father 
was required to pay the £10,000 for which he was 
surety. Upon a bill, by pltfs. , to obtain the^beneflt 
of the deposit made with them ; — Held : the 
sons had a hen on the land to the value of the goods 
suppUed to the father & the money expended by 
them in building ; the deposit of the agreement, 
though made under the false representations, 
was good to the extent of that lien. — Unity 
Joint-Stock Mutual Banking Assocn. v. King 
(1858), 25 Beav. 72 ; 27 L. J. Ch. 585 ; 31 L. T. 
O. S. 128 ; 4 Jur. N. S. 470 ; 6 W. R. 264 ; 53 
E. R. 503. 

Annotations: — Mentd. Millard v. Harvoy (1864), 11 L. T. 

360 ; Pllmmor r. Welllnirtoii Corpn. (1884), 9 App. Cas. 

699. 

139. Attested copy of lease.] — Where bkpt. de- 
posited his attested copy of a lease of some coal 
mines, wherein he was jointly interested with five 
others, the ct. refused to order a sale, & declare 
a party an equitable mtgee., until the partnership 
accounts had been taken . — Re Borrow, Ex p. 
Broadbent ^834), 4 Deac. Sa Oh. 3 ; 1 Mont. 
& A. 635 ; sub nom. Re Barrow, Ex p. Broad- 
bent, 3 L. J. Bey. 95, Ct. of R. 

Annotation: — Consd. Dodds v, Proston (1888), 59 L. T. 

718. 

140. Receipt for purchase-money with plan 
attached.] — A., to enable B. to complete the 
purchase of some property for which he had 
contracted, lent him £200 on the security of the 
premises ; the purchase was afterwards completed, 
& the vendor gave to B. a receipt for the purchase 
money, in which the property was described, & 
to this receipt was attached a plan of the property ; 
no conveyance was made to B. & he had no other 
muniments of title : — Held : by the deposit of 
the receipt & plan as a security for the sum lent, 

A. obtained an equitable mtge. on the property. — 
Goodwin v. Waghorn (1835), 4 L. J. Oh. 172. 

141. Share certificates.] — A sharebroker had 
unknown to pltf., his employer, pledged certain 
certificates of railway stock belonging to nltf . with 
deft., as a security for his own private debt. The 
transaction was bond fide & without any notice 
of the ownership of the certificates, on deft.’s part. 
In an action of detinue by pltf. against deft, for 
the certificates : — Held : certificates of railway- 
stock are not “ goods ” within 5 & 6 Viet. c. 39, 
s. 1. — ^Freeman v. Appleyard (1862), 1 New Rep. 
30 ; 32 L. J. Ex. 175 ; 7 L. T. 282. 

Annotation: — ^B«fd. WllliamB v. Colonial Bank, WllllamB 

V. London Chartered Bank of Australia (1888), 38 Oh. D. 

.388. 

142. .] — A. deposited the certificate of 

certain shares in a co. with B. to secure the repay- 
ment of a sum of £150 with interest at 6 per cent. 

B. applied for foreclosure : — Held : he was entitled 
to a judgment in substantially the form which 


intention of the parties. — Redmond freeholds.] — ^Newkirk v, Stees (1910), 
(1860), 2 L. T. 521.— IR. 13 W. L. R. 181 ; 3 Sask. L. R. 3.— 

CAN. 

PART 11. SECT. 2, SUB-SECT. 5. — B. Certificate of title.] — The) deposit 

188 1. Agreement for purchase of of a certificate of title as (security 


for a loan constitutes an equitable 
mtge. — Fialowski v. Fialowski 
(1911), 19 W. L. R. 644 ; 1 W. W. R. 
216; 4 Alta. L. R. 10.— CAN. 
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Sect. 2 . — Equiiable mortgages; Sub-sect. 6, B., C. & 

D. (a).] 

would be given if the document had been a. title 
deed of real estate, or a policy of assurance. — 
Habrold v» Plenty, [1001] 2 Ch. 314 ; 70 L. J. 
Ch. 502; 86L. T. 46; 49 W. R. 646 ; 17 T. L. E. 
546 ; 8 Mans. 304. 

Annotations : — Apld. Stubbs v. Slater, [1910] 1 Ch. 632. 
Conid. London County & Westminster Bonk v. Tompkins, 
[1918] 1 K. B. 615 ; Ellis* Trustee v. Dixon- Johnson, 
[1924] 2 Ch. 451. 


C. Deposit of Deeds and Memorandum, 

143. Memorandum stating purpose of deposit — 
Not varied by parol evidence.! — Ex p, Coombe 
(1810), 17 Ves. 369 ; 1 Rose, 208 ; 34 E. R. 142, 
L. C. 

144. Deeds not agreeing with memo- 

randum.] — ^Among the effects of testatrix were 
found title deeds belonging to a trader, & there 
was a letter written by ^statrix to her agent, 
directing him to advance a certain sum to the 
trader, & stating that the advances were made 
on the security of certain title deeds & documents 
therein described ; & at the foot of this letter 
the trader signed a receipt for the advances. The 
title deeds found among testatrix’s effects did 
not answer the description in the letter, but it 
did not appear whether any others were deposited 
with her on the occasion of the loan. The trader 
became bkpt., & the usual petition of an equitable 
mtgee. was presented by testatrix’s personal re- 
presentative : — Held : there was a good lien on 
the property comprised in the title deeds found 
in testatrix’s possession for the amount of the 
advance'i ; but there was no sufficient memo- 
randum to entitle petitioner to costs . — lie Moore, 
Ex p. Powell (1842), 6 Jur. 490, Ct. of R. 

146. Does not amount to agreement for 

mortgage.] — Where title detjds are deposited by 
way of equitable mtge., a memorandum merely 
stating the purpose for which they are deposited 
is not an agreement for a mtge., & need not be 
stamped. — Meek v, Bayliss (1802), 31 li. J. Ch. 
448. 

146. Conclusive as to exact nature of 

charge.] — A customer deposited with his bankers 
a deed of conveyance, including two distinct 
properties, giving to them at the same time a 
memorandum, pledging one of the properties, 
as security for a specific sum advanced, & also 
for Ids genera] balance : — Held ; as the deposit 
of the deed of conveyance was for the special 
purpose of giving a security upon one property 
only, tlje bankers could claim no general lien, by 
the custom of bankers, on the other property. — 
Wylde V. Radford (1863), 33 L. J. Ch. 61 ; 9 
L. T. 471 ; 9 Jur. N. S. 1169 ; 12 W. R. 38. 
Annotations : — Apld. Ee Bowes, Strathmoi’o v. Vane (1886), 

33 Ch. D. 586. Expld. Re London & Globe Finance 

Corpu., [1902] 2 Ch. 416. 


147. .] — A deposit of title deeds, as 

security for a debt, will, without more, create in 
equity a charge upon the property ; but where 
it is accompanied by a written document, the 
terms of that document must be referred to in 
order to ascertain the exact nature of the charge 
(Lord Cairns). — Shaw v, Foster (1872), L. R. 
6 H. L. 321 ; 42 L. J. Ch. 49 ; 27 L. T. 281 ; 20 
W. R. 907, H. L. 


Annotations .-—ISiM, London & County Banking Co. tJ. 
Ratcllffe (1881), 6 App. Cas. 722 : United Healisation Co. 

361. Mentd. Lysaght tJ. 
Edwards (1876), 2 Ch. D. 499 ; Cave v. Mackenzie (1877), 
9^* Smith, Smith r. Egmont 

(1877), 6 Ch. D. 469 ; Glyn Mills v. feast & West India 


; Beddlnton r. Atleo 
9 ooo\' Thackwray Sc Young’s Contract 

(1888), 40 Ch. D. 34 ; Raffety r. Schofield, [1897] 1 Ch. 



148. Memorandum referring to part of deposited 
deeds.] — ^Where deeds relating to ^ freehold & 
leasehold property were deposited with an equit- 
able mtgee. but the memorandum accompanying 
the deposit merely related to the leasehold pro- 
perty:— the mtgee. might nevertheless 
pray a sale of the freehold, as well as the leasehold 
property, subject, however, to the payment of 
the costs of the sale. — Re Evans, Ex p, Robin- 
son (1832), 1 Deac. & Ch. 119, Ct. of R. 

149. Memorandum signed but not dated — 
Burden of proof on mortgagor.] — M. a stockbroker, 
having in his possession a deed of^ conveyance 
of property belonging to B., one of his customers, 
a bill was filed by B. for the recovery of the deed. 
M. claimed to hold the deed as having been de- 
posited with him by B. as a collateral security by 
way of equitable mtge., for a balance of an account 
due to him from B. B. asserted that the deed 
was only left with M. for safe custody, & denied 
that it was deposited by way of security ; he also 
denied that a balance of account was ever ascer- 
tained. M. in support of his case, further pro- 
duced a memorandum signed by B. but not dated, 
containing a statement to the effect that B. was 
agreeable to deposit the deed with M. as security 
for the amount he owed to him : — Held : in the 
circumstances, the burden of proof lay upon B., 
who sought to recover the deed, & to treat the 
custody of M. merely as that of a bailee. — B ur- 
gess V, Moxon, Moxon V, Burgess (1850), 28 
L. T. O. 8. 68 ; 2 Jur. N. S. 1059. 

2>. Deposit of Deeds without Memorandum, 

{a) In General, 

150. As between debtor & creditor — Presump- 
tion of mortgage.] — Pledge of a lease carried into 
effect, against assignees of a bkpt. Evidence of 
bkpt., he having had his allowance & certificate 
allowed to be read. — Russel v, Russel (1783), 
1 Bro. C. C. 209 ; 28 E. R. 1121. 

Annotations: — Consd. Ex j). Halgh (1805), 11 Ves. 40.3. 

Distd. Norris r. Wilkinson (1806), 12 Ves. 192. Folld. 

Ex p. Mountfort (1808), 14 Ves. 606. Apld. Ex p. Ken- 
sington (1813), 2 Ves. & B. 79. Distd. Ex p. Hooper 

(1815), 19 Vos. 477. Consd. Casberd v. A.-G. (1819), 

Dan. 238 ; Re Foot, Ex p. Cawthomo (1822), 1 Gl. & J. 

240. Apld. Ex p. Blgnold (1832), 2 Deac. & Ch. 398 ; 

Lacon v. Alien (1856), 3 Drew\ 579. Reid. Doe v. Hawke 

(1802), 2 East, 481 ; Ex p. Coming (1803), 9 Vos. 115 ; 

Re Price, Ex p. Poarse & Prothero (1820), Buck, 625 ; 

Parker i\ Housefield (1834), 2 My. & K. 419. 

151. ,] — Featherstone v, Fenwick 

(1784), 1 Bro. C. C. 270, n. ; 28 E. R. 1122. 
Annotations Ex p. Mountfort (1808), 14 Ves. 606 ; 

Parker r. HcniHelleld (1834), 2 My. & K. 419. 

162. ,] — Hurpord V, Carpenter 

(1785), 1 Bro. C. C. 270, n. ; 28 E. R. 1122. 
Annotations : — Refd. Ex p. Mountfort (1808), 14 Ves. 606 ; 

Parker r. Housefleld (1834), 2 My. & K. 419. 

153 . J — A man borrows money & 

pledges the title deed of his estate, & promises 
to execute a mtge., but does not, & becomes a 
bkpt., his assignees were ordered to pay what 
due, & if they did not, to convey the estate to 
pltf. in fee. — Pye v, Daubuz (1792), 2 Dick. 759 ; 
3 Bro. C. C. 695 ; 21 E. R. 466, L. C. 

Annotation 'EM, Re Brown, Ex p. Turpin (1832), Mont. 

443. 

164. .]—Ex p, Haigh (1806), 11 Ves. 

403 ; 32 E. R. 1148, L. C. 

156. .] — Ex p, Mountfort (1808), 

14 Ves. 606 ; 33 E. R. 653, L. C. 

Annotations : — INstd. Ex p. Skinner (1832), 1 Deac. & Ch. 

403. FoUd. Re Burkill, Ex p. NettieeMp (1841), 5 Jur. 

738. 
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Part II, — Classification op Mortgages, 


156, 


J — Equitable mtge. by a deposit 

of deeds ; covering subsequent advances upon 
evidence that they were made upon that security. 

It has long been settled that a mere deposit 
of title deeds upon an advance of money without 
a word passing gives an equitable lien (Lord 
Eldon, C.). — Exp, Langston (1810), 17 Ves. 227 ; 
34 B. R. 88 ; aub nom. Be Knight, Ex p, Langston, 

1 Bose, 20, L. C. 

AnnotcUicfM : — Consd. Re Hewett, Exp. Hooper (1816). 1 Mer. 

(1841), 2 Mont. D. 

Maugrhan v. Ridley (1863). 2 New Rep. 

68. AMd, Tre^owan, Ex p. Tweedy (1877), 46 L. J. 

(^88*6) 55 ^®T^76f^ McMahon, McMahon v. McMahon 

167, .] — (1) A deposit of title deeds 

by a^ simple contract debtor of the Crown for 
^curing part of the purchase-money to be paid 
in consideration of other lands sold to him, is an 
equitable mtge. & binds the Crown ; & that 

although the purchaser has also given his bond to 
the vendor for the whole amount. 

(2) To constitute such a deposit, for so securing 
money due, an equitable mtge., it is not necessary 
that there should be any agreement accompanying 
the transaction, that the depositor should execute 
a legal mtge. to the depositee, it is sufficient if it 
can be shown by satisfactory testimony that the 
object & intent of the deposit was the security 
of money. It is, however, obviously advisable 
that there should be in all such cases a written 
memorandum of that intention accompanying such 
deposit. — C asberd v. A.-G. (1819), 6 Price, 411 ; 
Dan. 238 ; 140 E. R. 860, Ex. Ch. 

Ann^^io^ :-^8 to {! ) Reid. Whitworth v. Gaupraln (1846), 

JPh. 728 ; Watte v. Porter (1854), 3 E. & B. 743 ; Hwanley 

Coal t>. Denton (1906), 95 L. T. 659. Ocncratlv, 

Mentd. Giles v. Grover (1832), 6 Bll. N. S. 277. 

158, .] — An agreement in writing, 

accompanying the deposit of title deeds, to 
secure a specific sum, may be extended as a security 
beyond that sum by a subsequent verbal agree- 
ment. 

It has oyer & over again been decided, that a 
mere deposit of deeds, without any note in writing, 
is enough to create an equitable mtge. (Sir John 
Cross). — Re Bxjrkill, Ex p. Nettleship (1841), 

2 Mont. D. & De G. 124 ; 5 Jur. 733 ; atib nom. 
Be Buskill, Ex p. Nettleship, 10 L. J, Bey. 67. 
Annotaiion ;~Folld. James v. Hlce (1854), 24 L. T. O, S. 57. 


169, J — ^A debtor deposited with his 

creditor a policy of insurance to secure his debt 
& further advances, but no written agreement was 
ever signed between the parties. Subsequent 
pecuniary transactions took place between them : 
& debtor at length died, owing a considerable sum 
to creditor, who retained the policy throughout. 
There being evidence of these dealings ; — Held : 
the oath of creditor was sufficient evidence to 
establish his claim to a lien on the policy for the 
sums due to him from debtor’s estate. — Maughan 
V. Ridley (1803), 2 New Rep. 68 ; 8 L. T. 309. 

160. .] — SHAWr. Foster, No. 147, ante. 

161. .] — In 1878 A. entered into a 

contract for the sale to him of two freehold houses 
at the price of £660. The deposit of £60 was paid 
by him, & £300, part of the balance, was obtained 
from his niece B., to whom he gave his I.O.U. 
On Aug. 31, 1878, the wife of A., by his direction, 
wrote to B. as follows : “A. bought two houses 
yesterday & he is going to have them settled & 
signed in your name & give them to you. I send 

f ou the conditions of sale for you to look at, & 
should like you to come & see A. . . . Bring 
your bank book with you, as what you have might 
as well into them as for us to pay interest. 
It is all right I can assure you. I sent the £60 by 
cheque last night on deposit.’* On Oct. 25, 1878, 
J. — ^VOL. XXXV. 


the two houses were duly conveyed to A., & he 
directed his wife to hand over the title deeds to 
B., & he also said to his wife that the deeds belonged 
to B., & were of no use to his wife. The deeds 
were sent to B. by A.’s wife. Subsequently A. 
died intestate & his eldest brother Sl neir-at-law 
commenced an action against B. claiming a declara- 
tion that he, pltf., was entitled to the rents & 
profits of the two houses & the delivery up of the 
title deeds : — Held : there was sufficient evidence 
of a contract to create an equitable mtge. in favour 
of B. & u^n which the possession of the title 
deeds by B. originated, & there should be a 
redemption decree upon that footing, the costs of 
B. being added to her security . — Re McMahon, 
McMahon v. McMahon (1886), 56 L. T. 763. 

162. .] — (1) Where there has been 

an equitable deposit of deeds to secure repayment 
of a loan an action of detinue cannot be maintained 


therefor prior to repayment. 

(2) The remedy is by a suit for redemption, or 
by summary application for the deeds on terms of 
substituting for the security a sum of money 
equal to the amount secured with a proper margin. 

(3) In caues of legal or equitable mtge., a tender 
properly made & improperly rejected is not 
equivalent to payment. 

(4) It is a well established rule of equity that a 
deposit of a document of title without either 
writing or word of mouth will create in equity a 
charge upon the property to which the document 
relates to the extent of the interest of the person 
who makes the deposit (Lord Macnaghtbn). — 
Bank op New South Wales v. O’Connor (1889), 
14 App. Cas. 273 ; 68 L. J. P. C. 82 ; 60 L. T. 467 ; 
38 W. R. 406 ; 6 T. L. R. 342, P. 0. 


Anriotalions : — Gemrally, Refd. Edmondson v. Copland 
(1911), 105 L. T. 8 ; Graham v. Seal (1918), 88 L. J. Oh. 31 . 


168. As against stranger — Possession not other- 
wtee accountable.] — A mere deposit of deeds, even 
without a word, may constitute an equitable 
mtge., but it can only occur, as against strangers, 
in cases where the possession of the title deeds 
can be accounted for in no other manner, except 
from their having been deposited by way of 
equitable mtge., or the holder being otherwise a 
stranger to the title & to the lands, — Bozon v. 
Williams (1820), 3 Y. & J 150 ; 148 E. R. 1131, 
Ex. Ch. 

164. Proof of time of loan & deposit.] — In 

order to constitute an equitable mtge. by deposit, 
there must be proof of the time when both the loan 

6 deposit were made. — K ebell v. Philpot (1838), 

7 L. J. Ch. 237 ; aub nom. Kebell v. Philpott, 
Kebell v, Daniel, 2 Jur. 739. 

165. Proof how possession acquired.] — The 
mere production of a bond creditor of the title 
deeds to the obligor’s real estate, without explana- 
tion, neither constitutes an equitable mtge., nor 
a sufficient ground for any inquiry before the 
Master. 

A bond creditor, claiming also an equitable mtge. 
on real estate, filed his bill for foreclosure, & in aid, 
for the administration of the personal estate, 
against the exors. & the parties entitled to the 
mortgaged estate. He failed in proof of the 
equitable mtge. : — Held : he was not, on such a 
record, entitled to a decree, as a specialty creditor, 
for the administration of the read estate. — Chap- 
man V. Chapman (1851), 13 Beav. 308 ; 20 L. J. 
Ch. 406 ; 17 L. T. O. S. 70 ; 15 Jur. 205 ; 51 
E. R. 119. 


AnnotcUi<m $ : — Distd. Burgess v. Moxoo, Moxon v. Burgess 
(1856), 28 L. T. O. S. 58. Apld. Re McMahon, McMalion 
V. McMahon (1886), 55 L. T. 763. Refd. Maughan v. 
Ridley (1863), 2 New Rep. 58 ; Dixon v. MucJdostou (1872), 
8 Ch. App. 155. 


S 
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Mobtgagb. 


Sect. 2. — Equitable mortgagee: Sub-eed. 6, D. (a), 

(6) (c), Jg., F. G. (a)0 

166. What amounts to a deposit — Verbal autho- 
rity to person holding deeds in another capacity.] — 
Bkpt. being indebted to a banking co. made an 
oral promise to the directors to give them, when 
required, security for the debt. He was then 
entitled to a reversionary interest in one-flfth of 
a farm, to come into possession on the death of 
his mother, who was tenant for life, & who held 
the title deeds. The mother afterwards died, & 
the title deeds came into the possession of resp., 
who was manager of the bank, & who was also 
entitled to one-fifth of the property. Resp. told 
bkpt. that he had possession of the deeds, that 
he held his, bkpt.’s, one-flfth for the bank. The 
bankrupt expressed his assent : — Held : the co. 
had not a valid equitable mtge. of bkpt.’s share 
in the farm, for there was no memorandum in 
writing to satisfy Stat. Frauds, & the conversation 
which took place between bkpt. & resp. as to 
the custody of the deeds, not being followed by 
any act which altered the legal position of the 
parties, was not such a part performance of the 
oral promise to give security as would exclude the 
operation of Stat. Frauds. — Re Beetham, Ex p. 
Broderick (1887), 18 Q. B. D. 766 ; 66 L. J. Q. B. 
636 ; 36 W. R. 613 ; 3 T. L. R. 489, C. A. 
Annotations: — Distd. Jarod v. Olomeiitfl, [1903] 1 Ch. 428. 

Mentd. Godfrey v. LazariiB (1887), 4 T. L. R. 101. 

(6) Deposit by Miatalce. 

167. Does not create mortgage.] — A. by deed 
mortgaged freeholds to B. At the same time, the 
title deeds not only of the freeholds but of lease- 
holds belonging to A. were delivered to B. : — 
Held : in the absence of proof to the contrary, B. 
had no lien on the leaseholds for the money 
advanced. 

If I accidentally deliver a box of deeds to a 
creditor of mine that would not constitute him an 
equitable mtgee. (Romilly, M.R.). — Wardle v. 
Oakley (1864), 36 Beav. 27 ; 66 E. R. 1066. 

(c) Deposit for Special Purpose. 

168. Delivery to prepare legal mortgage— 
Whether equitable mortgage created.] — The 
deposit of title deeds to an attorney to prepare a 
mtge. deed does not amount to an equitable mtge. ; 
otherwise, if deposited expressly as a security for 
a debt. — Ex p. Bulteel (1790), 2 Cox, Eq. Cas. 
243 ; 30 E. R. 113, L. C. 

Annotaiion : — Retd. De Wolf tJ. Pitcairn (1869), 17 W. R. 914. 

169. .] — Lien by possession of title deeds 

disapproved ; & not to be extended, with reference 
to Stat. Frauds. In this instance it failed, the 
deeds being delivered, not as a present immediate 
security, but for the purpose of having a mtge. 
security created. — Norris v. Wilkinson (1806), 
12 Ves. 192 ; 33 E. R. 73. 

Ar^iatiom ^onsd. CoBbord v. A.-G. (1819), 6 Price, 411. 

Distd. Lloyd V. Attwood (1859), 3 De G. & J. 614. Mentd. 

Re Blow, Exp. Jones (1835), 4 L. J. Boy. 59. 

170. .] — ^An equitable mtge. held to 

be created by delivery of deeds for the purpose 
of preparing a legal mtge. 

The principle of equitable mtge. is, that the 
deposit of the deeds is evidence of the agreement. 
But if they are deposited for the express purpose 
of preparing the security of a legal mtge., is not 


that stronger than an implied intention ? (Lord 
Eldon, 0.). — Ex p. Bruce (1818), 1 Bose, 374. 
Annotation : — ^Mentd. Re Blew, Ex p. Jones (1835), 4 L. J. 

Bey. 59. 

171. .] — Exors., who are also 

trustees, agree to give one of the residuary legatees, 
as a security for his share, a legal mtge. of real 
estate, part of testator’s assets, &, for the purpose 
of having the mtge. prepared, they deliver the title 
deeds to his agents ; this ^ves him an equitable 
lien on the property, as against the exors., though 
not as against the other residuary legatees. — 
Hockley v. Bantock (1826), 1 Russ. 141 ; 38 
E. R. 65. 

Annotations .•-—Reid. Turner v. Deane (1849), 3 Exoh. 836. 

Mentd. Dickenson v. Player (1838), Coop. Pr. Cas. 178 ; 

Shepherd v. Mouls (1845), 4 Hare, 500 ; Robinson v. 

Robinson (1851), 1 De G. M. Sc G. 247. 

172. .1 — Where, in order to prevent 

immediate proceedings against a debtor, the title 
deeds of an estate were deposited by him with his 
creditor’s attorney, for the purpose of preparing 
a mtge. of the property : — Held : this transaction 
amounted to an equitable mtge. by deposit of title 
deeds. 

Where title deeds are left in the hands of an 
attorney for the purpose of preparing a mtge. as 
a security for money previously advanced, this is 
an equitable mtge. by deposit of title deeds. — 
Keys v. Williams (1838), 3 Y. & C. Ex. 65 ; 7 
L. J. Ex. Eq. 59 ; 2 Jur. 611 ; 160 E. R. 612 ; 
subsequent proceedings (1839), 3 Y. & C. Ex. 462. 

173. .] — J. A. voluntarily gave to his 

sisters, in 1848, a mtge. for a term of two hundred 
years, to secure an antecedent debt. The sisters 
allowed him to retain the title deeds, that he might 
give security on the estate for another debt for 
which he was then being sued by L. Shortly 
afterwards, J. A. agreed, in writing, to give L. a 
mtge. on the estate for the debt, & the deeds, in 
pursuance of this agreement, were deposited with 
G. P. & B., the London agents of J. A.’s solr., & 
who shortly afterwards became his solrs., to be 
held by them for the purpose of giving effect to 
the security. J. A., in 1861, made a mtge. in 
fee to C., who had no notice of the prior incum- 
brances, & G. P. & B. handed over to 0. the title 
detjcis. In 1856, the sisters made a sub-mtge. of 
tlic term by assignment : — Held : (1) the mtge. of 
1848 was void under 27 Eliz. c. 4, as against 0., who 
therefore took the legal fee discharged of the term ; 
C., having no notice, was not affected by the fraud 
committed by G. P. & B., in parting with the title 
deeds ; & having the title deeds, & having acquired 
the legal estate for value without notice, he was 
entitled to priority over the sisters & their assignee, 
& over the equitable security of L. ; (2) the 
securities of the sisters & their assignee were void 
as against L. — Lloyd r. Attwood, Attwood v. 
Lloyd (1869), 3 De G. & J. 614 ; 29 L. J. Ch. 97 ; 
33 L. T. O. S. 209 ; 5 Jur. N. S. 1322 ; 44 E. R. 
1406, L. JJ. 


Annotations : — As to (1) Retd. Re Johnnon, Golden v. Gillam 
(1881), 20 Ch. D. 389 ; Re Beetham, Ex p. Broderick 
(1886). 18 Q. B. D. 380. OeneraUy. Mentd. Freeman v. 
Pope (1870), 6 Ch. App. 538. 


E. Deposit of Part of Deeds. 

174. How far equitable mortgage created.] — 

Equitable mtge. from a deposit of part of the title 
deeds ; with evidence, not merely parol, but in 
writing, that the object was to create a security 


PART II. SECT. 2, SUB-SECT. 6.— D. (c). 

prepare legal mortgage — Whether equitable mortgage created.]— Bvifis v. Dunne (1860), 11 I. Ch. R. 

PART II. SECT. 2, SUB-SECT. 5.— E. 

174 1. How far equitable mortgage created.] — Re Roche’s Estate (1890), 25 L. R. Ir. 58. — IR. 
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Upon the whole . — Ex p. 
Ves. 398 ; 32 B. R. 1141. 


Wbthbrbix (1806), 11 


& De G. 


175. .] — The bkpt. agreed with A. to 

execute a mtge. of certain premises for the security 
of a debt, & he sent, in order that A. might prepare 
the mtge., all the title deeds, except the immemate 
conveyance to himself. The bkpt. being also 
indebted to B. took that conveyance, & deposited 
it with him as a security for his debt, at the same 
time promising to send him the remainder of the 
title deeds : — Held : A. & B. had not either 
separately or collectively an equitable mtge. upon 
the premises. 

How far the assignees can get the deeds from 
them, is another matter. It is enough to say, 
that it was not the intention of the one, that he 
should have a mtge. till an actual one was executed 
to him, &> that the other was not to have an 
equitable mtge. till he got possession (Lord 
Eldon, C.). — Re Price, Ex p, Pearse &, Prothero 
(1820), Buck, 525. 

Annotaiiona : — Distd. Re Potter, Ex Chippendale (1835), 1 
Deao. 67. Mentd. Re Foot, Ex p. Cawthorue (1822), 1 
Gl. &J. 240. 

176. .] — Bkpts. deposited only one of their 

title deeds, which however was the principal 
conveyance of the property, with petitioners as a 
security for a debt, leasing the other deeds in the 
hands of their own solrs. : — Held : this was a good 
equitable mtge. — Be Potter, Ex^ p. Chippendale 
(1835), 1 Heac. 67 ; 2 Mont. & A. 299, Ct. of B. 
Annotation : — Diltd. Re Hldge & Newland, Ex p. Halllfax 

(1842), 2 Mont. D. &; De G. 544. 

177. .] — Be Ridge, Ex p. Hallifax, No. 

240, poet 

178. .] — A. wrote word to B., that he had 

“ inclosed the particulars of certain title deeds of 
property, which he had deposited with B. for the 
security of a debt,” & in the schedule inclosed, 
among other entries, was the following : ” £9,000 

buildings, houses, etc., at T.” A. sent B. a box 
containing the deeds & other securities, which B. 
did not examine until after A.’s bkpcy., when he 
found that the only deed relating to the T. estate 
was an old paid off mtge. : — Held : the letter Sd 
the schedule, taken together, created an equitable 
charge on the T. estate . — ^ Daintry & Ryle, 
Be Ravbnscroft, Ex p. Arkwright (1843), 3 
Mont. D. & De G. 129. 

Annotations : — Diltd. Re Carter & Justins, Ex p. Sheffield 
Union BankinF Co. (1805), 13 L. T. 477. Befd. Thompson 
V. Tomkins (1862), 2 Drew. & Sm. 8. Kentd. Thompson 
V. Speirs (1845), 9 Jur. 933 ; Re Plummer, Exp. Plummer’s 
Assiernoos (1853), 1 Bankr. dc Ins. R. 83. 


179. .] — It is not necessary to create an 

equitable mtge. that all the title deeds, or even all 
the material title deeds, should be deposited. It is 
sufficient if the deeds deposited are material 
evidences of title, & are proved to have been 
deposited with the intention of creating a mtge. — 
Lacon V. Allen (1850), 3 Drew. 579 ; 20 L. J. Ch. 
18 ; 4 W. R. 093 ; 01 B. R. 1024. 

180. .] — To constitute a good equitable 

mtge. it is not necessary that the deeds deposited 
should show a good title in the depositor. 

A solr. made an equitable deposit of the title 
deeds of his estate to a client, omitting the con- 
veyance to himself. He afterwards deposited the 
latter, as a security, with his bankers : — Held : 
the client had priority over the bankers. — ^Roberts 
V. Croft (1857), 24 Beav. 223 ; 30 L. T. O. S. Ill ; 


3 Jur. N. S. 1069 ; 6 W. R. 773 ; 53 E. R. 343 ; 
affd., 2 De G. & J. 1, L. C. 

Annotations : — ^Re!d. Staokhouae v. Jersey (1861), 1 John. 
A H. 721 ; Thorpe v. Holdsworth (1868), L. R. 7 Bq. 139 : 
Taylor v. Russell, [1891] 1 Ch. 8. Mentd. Hunt v. Elmes 
(I860), 2 De G. F. & J. 578 ; Layard v. Maud (1867), 
L. R. 4 Eq. 397 ; Northern Counties of England Fire 
Insce. V. Wnipp (1884), 26 Ch. D. 482 ; Manners v. Mew 
(1885), 29 Ch. D. 725. 

181. Part of securities mentioned in memo- 


randum — ^Additional securities found appropriated.] 

— The secretary of a banking co. had a credit 
account with the bank to the extent of £3,000, 
secured by a memorandum, specifying certain 
securities deposited by way of equitable mtge. 
On his dying a debtor to the bank in £4,000 there 
was found in his office in the banking house the 
securities mentioned in the memorandum, wil^ 
others tied in a bundle, & indorsed & labelled as 
securities. There was evidence that he had stated 
that the bank was secured in £5,000 : — Held : the 
bank was equitable mtgee. of all the securities. — 
Ferris v. Mullins (1854), 2 Sm. Sd G. 378 ; 2 
Eq. Rep. 809 ; 24 L. T. O. S. 32 ; 18 Jur. 718 ; 2 
W. R. 649 ; 66 E. R. 444. 


F. Duty of Mortgagee to Examine Deeds. 

182. Deeds accepted in good faith — Mortgagee 
not bound by constructive notice of deficiencies.] — 

When the ct. is satisfied of the good faith of the 
person who has got a prior equitable charge & is 
satisfied that there has been a positive statement 
honestly believed, that he has got the necessary 
deeds, then he is not bound to examine the deeds 


& is not bound by constructive notice of their 
actual contracts or of any deficiencies which by 
examination he might have discovered in them 
(Lord Sblborne, C.). — Dixon v. Mucklbston 
(1872), 8 Ch. App. 166 ; 42 L. J. Ch. 210 ; 27 
L. T. 804 ; 21 W. R. 178, L. C. 

Annotations : — Apld. Re Kioharda, Humber v, Rloharda 
(1890), 45 Ch. D. 589. Oonfd. Taylor v. Russell, [1891] 
1 Ch. 8. Reid. Garnham v. Skipper (1885), 53 L. T. 940 ; 
Re McMahon, McMahon v. McMahon (1886), 55 L. T. 763. 
Mentd. R. v. Shropshire Union Co. (1873), L. R. 8 Q. B. 
420. 


G. Extent of Security Created. 

(a) Poet Advances. 

188. Deeds deposited to obtain credit — ^Mortgage 
does not extend to past advances.] — Where deeds 
are deposited for the purpose of obtaining credit, 
the person with whom they are deposited has no 
lien upon them for what is due to him in respect 
of moneys previously advanced. — ^Mountford v. 
Scott (1823), Turn. & R. 274 ; 37 E. R. 1106, L. 0. 
Annotationa: — Mentd. Perkins v. Bradley (1842), 1 Hare, 

219 ; Fuller V. Benett (1843), 2 Hare, 394. 

184. Unless intention apparent.]-^ 

Deeds relating to a trust estate were deposited for 
safe custody ^th a banking firm, a partner in which 
was one of the trustees. The firm made advances 
to one of the oestuis que trust on a parol agreement 
for a lien on his share. The cestui que trust 
promised by letter, that as soon as a partition of 
the property could be effected he would g^ve the 
firm a security for the full amount of the account. 
Some time afterwards, the partition having taken 
place, he signed a memorandum, stating that he 
had deposited the deeds therein described as a 
collateral security for any advance which the firm 
may make on his account. The partition deed, 
however, was not deposited : — Held : the firm were 
equitable mtgees. of the estates taken in partition, 
& the security extended to past, as well as future. 


PART ll.i)SECT. 2, 8UB-8BCT. 5.--0. (ft). 

184 i. Deeds deposited to obtain credit — Mortgage does not extend to past advances — VtUess Intention apparent .] — Rotal 
Canadian Bank v. Ouxhsr (1869), 15 Gr. 627. — CAN. 
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Sect. 2 . — EmitdbU mortgages: Svb-aeot. 5, O. (a) cfi? 

advances . — Be New, Ex p. Farley, Lavender & 
Owen (1841), 1 Mont. D. & Be G. 683 ; 10 L. J. 
Bey. 65 ; 6 Jur. 612, Ot. of R. 

185. .] — (1) To create an 

equitable sub-mtge. by redeposit of deeds ori^ally 
deposited by way of equitable mtge., it is not 
necessary that the written memorandum accom- 
panying the first transaction should be deposited 
upon the second. 

(2) The expression may advance,*' in the 
written memorandum accompanying an equitable 
mtge., does not necessarily prevent the deposit 
from being a security for past advances . — Be 
Hildtard, Ex p. Smith (1842), 2 Mont. D. & Be G. 
687 ; 11 L. J. Bey. 16 ; 6 Jur. 610, a. of R. 
AnncfiaHona: — Aa to (1) Apld. Re Carter & Justing Ex p. 

Sheffield Union Banking Co. (1865)» 13 L. T. 477. 

Oenerdlly, Mentd. Fawcett v. Fearne (1844), 13 L. J. Q. B. 

300. 

186. .] — solr. took a deposit of a 

policy of assurance from a client to secure costs, 
but without a memorandum to that effect. Sub- 
sequently an equitable mtge. was executed, 
assigning the policy as a security for sums already 
advanced &; thereafter to be advanced, but it made 
no mention of costs : — Held : the deposit for costs 
merged in the subsequent mtge., & after payment 
of the sums advanced by way of loan the solr. 
had no further lien on the proceeds of the policy. — 
Vaughan v. Vanderstbgen, Be Annesley (1864), 
2 Brew. 289 ; 2 Eq. Rep. 1257 ; 23 L. T. O. S. 
328 ; 61 B. R. 730. 

187. Intention to secure past advances must be 
clearly proved.! — Where the bkpt. denies that a 
deposit of deeds was to secure prior advances, & 
there is not any memorandum, it will be necessary 
for the mtgee. to supply evidence. — Be Oowdbroy, 
Ex p, Martin (1835), 4 Beac. &> Oh. 467 ; 2 Mont. 
& A. 243 ; 4 L. J. Bey. 86, Ct. of R. 


(6) Future Advances, 

188. Necessity for evidence of intention — Parol 
agreement.] — Ex p, Langston, No. 166, ante, 

189. Extending written memoran- 

dum.] — Equitable mtge. by deposit of deeds 
extended beyond the original purpose, to advances 
after alteration of the firm by implication or parol. 

Where the deposit [of deeds by way of equitable 
mtge.] was for a particular purpose, that purpose 
may be enlarged by a subsequent parol agreement ; 
& this distinction appeared to me too thin, that 
you should not have the benefit of such an agree- 
ment unless you added to the terms of that agree- 
ment the fact, that the deeds were put back into 
the hands of the owner, A; a redelivery of them 
required (Lord Eldon, C .). — Ex p, Kensington 
(1813), 2 Vos. A; B. 79 ; 2 Rose, 138 ; 35 E. R. 


249, L. C. 

Annotatiiyna : — Apld. Re Ablott, Exp, Lloyd (1824), 1 Gl. Sc J. 
380. FoUd./2e Burkin, £;a;p. Nettleshlp (1841), 2 Mont. D. 
& Do G. 124. Apld. James v. Rice (1854), 6 De G. M. & G 
401. Retd. Goodwin v, Wagbom (1835), 4 L. J. Cb. 172. 
Mentd. West v. Reid (1843), 2 Hare, 240. 

190. .] — Be Burkill, Ex p, 

Nettleship, No. 168, ante, 

191. .] — (1) Equitable mtge. 

established by means of written documents, 


coupled with parol evidence, against a prior 
voluntary settlement. 

(2) Parol evidence of subsequent advances made 
on the security of a prior equitable mtge. by 
deposit of deeds dt memorandum in writing not 
under seal. — E de v, Knowles (1843), 2 Y. & 
0. Ch. Gas. 172 ; 63 E. R. 76. 

192. Extending parol agreement.] — 

Where title deeds are deposited by way of security 
with a firm upon a verbal agreement, the deposit 
may be extended by a subsequent verbal agreement 
for the security of a new sum upon a change of 
partners. — Be Ablett, Ex p, Lloyd (1824), 1 
Gl. & J. 389 ; 2 L. J. O. S. Oh. 162. 

Annotations: — Folld. Re Burklll, Ex p, Nettlesblp (1841), 

2 Mont. D. Sc De G. 124. Apld. James v. Rice (1854), 24 

L. T. O. S. 57. 

193. ,] — ^Money was advanced 

before the passing of usury Laws Repeal Act, 
1864 (c. 90), at £6 per cent, on a promissory note. 
Sc a deposit of title deeds of freehold property as 
a collateral security. Afterwards it was agreed 
by parol that a legal mtge. should be executed 
by the borrower to secure the amount advanced 
with interest at £5 per cent, per annum, but no 
mtge. was executed : — Held : the parol agreement 
was sufficient to change the contract to a legal 
one, & a return & fresh deposit of the deeds was not 
necessary to take the second contract out of Stat. 
Frauds. — J ames v. Rice (1854), 5 Be G. M. Sc G. 
461 ; 2 Bq. Rep. 746 ; 23 L. J. Oh. 819 ; 24 L. T. 
O. S. 67 ; 18 Jur. 818 ; 2 W. R. 542 ; 43 B.R. 949, 
L. JJ. 

Annataliona : — ^Refd. Bond v. Bell (1857), 4 Drew. 157. 

Mentd. Fussell v, Daniel (1854), 10 Exeb. 581 ; Hughes v, 

Lumley (1854), 4 E. & B. 274. 

194. .] — Equitable mtge. by a deposit of 

title deeds established, but disapproved ; extended 
to a subsequent advance by the same person only 
upon clear proof, that it was upon security of the 
deposit : not to an advance by a third person, 
unless connected with some dealing with the estate. 
Sc the person holding the deposit a mere trustee, 
having made no advance. — Ex p, Whitbread 
( 1812), 19 Ves. 209 ; 34 E. R. 496 ; sub nom. Be 
Shaw, Ex p, Whitbread, 1 Rose, 299, L. 0. 

196. .] — Beposit of title deeds for an equit- 
able mtge. will cover subsequent advances made, 
where evidence can be gathered, either from written 
memoranda, or other circumstances, as to the 
intention of the parties at the time of making the 
advances. — Be Morgan, Ex p, Sanders (1834), 
3 L. J. Bey. 92. 

198. .] — A letter noticing that certain 

deeds have been deposited to secure a particular 
debt, together with a subsequent letter requesting 
further accommodation on the ground that the 
depositary holds ample security for the amount 
of the depositor’s account, held to constitute a 
sufficiently definite memorandum in writing of an 
equitable mtge. for the whole amount due, so as 
to entitle the depositary to his costs. — Be Edwards , 
Exp, OORLETT (1841), 1 Mont. B. Sc Be G. 689 ; 10 
L. J. Bey. 66 ; 6 Jur. 666, Ct. of R. 

197. Advances by third parties — ^Not connected 
with estate.] — Exp, Whitbread, No. 194, anfe. 

198. Change of partnership.] — Ex p. 

Kensington, No. 189, arUe, 


186 i. .] — ^Smith V . Hab- 

XUKGTON (1881), 29 Gr. 502. — CAN. 

p, SeeurUy for ** advances** — /n- 
dudes past advances ,] — Securities bold 
by a bank ** as collateral Sc con- 
tinuing security for my advances from 
them *' : — Hdd : tbls memorandum 
included in it, Sc formed security for, 
past as well as future advanoes by the 


bank. — H ibisrnian Bank v, Gilbert 
(1890), 23 L. K. Ir. 321.— IR. 

PART 11. SECT. 8, SUB-SECT. 6.— 

a. (b). 

194 1. Necessity for evidence of inten- 
tion ,] — Rotal Canadian Bank v, 
OUMMKR (1869), 15 Or. 627.— CAN. 


194 ii. ,] — Girendro Coomab 

Dxttt V, Kumud Kumari Dasi (1898), 
1. L. R. 25 Cale. 611 ; 2 C. W. N. 356. 
— IND. 

1981. Advances by third parties — 
Change of partnership.] — Several 
changes occurred In the composition 
of a firm of brewers, deeds deposited 
by way of equitable mtge. being tians- 
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199. .] — Re Ablett, Ex p, Lloyd, 

No. 192, ante. 

200. ^ .] — Where bkpt. deposited title 

deeds with his bakers to secure future advances, 

after a change in the partnership, continued for 
six years the same mode of dealing with them, & 
the same running account : — Held : this was a 
tacit recognition of the deposit of the deeds with 
the new firm upon the same terms as with the old. 

The facts taken together seem to me to be 
stronger evidence of a recognition of the deposit, 
than mere words would have been (Sin John 
Cross). — Be Worters, Ex p. Oakes (1841), 2 
Mont. D. & De G, 234 ; 10 L. J. Bey. 69 : 5 Jur. 
757, Ct. of R. 

201. Subsequent advance after legal mortgage.] 

— ^Mtge. held no security for subsequent advances 
made on the strength of a parol engagement. — 
Re Hewett, Ex p. Hooper (1816), 1 Mer. 7 ; 35 
E. B. 680 ; sub nom. Re Hopkins, Ex p. Hooper, 
2 Rose, 328 ; 19 Ves. 477, L. 0. 

H. With Whom Deeds Deposited. 

202. Not with wife of debtor.] — No equitable 
mtge. by a deposit of deeds, with the wife of the 
debtor. — Ex p. Coming (1803), 9 Ves. 115 ; 32 
E. R. 646, L. C. 

Annotatiems : — ^Reld. NorriR v. Wilkinson (1806), 12 Ves. 

192. Mentd. Green v. Blcknoll (1838), 8 Ad. & El. 701. 

203. Solicitor of debtor — Constituted trustee for 
creditor.] — L loyd v. Attwood, Attwood v. 
Lloyd, No. 173, ante. 

Solicitor of creditor .] — See Sub-sect. 6, D. (c), 
ante. 

204. Banker of debtor.] — B., a trustee, laid out 
the trust money, together with other money in his 
hands, upon mtge. in his own name. Sc executed 
a declaration of trust as to so much of the mtge. 
debt as represented the trust money. He after- 
wards deposited the mtge. deed with his bankers 
as security for money advanced to him, & 
absconded : — Held: in the absence of negligence 
on the part of the cestui que trusty the deposit 
of the deed passed no interest in the trust fund to 
the bankers. — ^Stackhouse v. Jersey (Countess) 
(1801), 1 John. & H. 721 ; 30 L. J. Ch. 421 ; 4 
L. T. 204 ; 7 Jur. N. S. 359 ; 9 W. R. 453 ; 70 
E. R. 933. 

Annotations : — Folld. Newton v. Newton (1868), L. R. 6 Eq. 

135. Apld. Isaac v. Worstencrolt (1892), 67 L. T. 351. 

Reid. Nowton v. Newton (1868), 4 Ch. Aup. 143 ; Tabor 

V. Cunnlngrham (1875), 24 W. R. 153. Mentd. Layard v. 

Maud (1867), L. R. 4 Eq. 397 ; Thorpe v. Holdaworih 

(1868), L. R. 7 Eq. 139 ; Perrin v. Burboy. fl869] W. N. 

160 ; Re Castell & Brown, Roper v. Castcll & Brown, 

[1898] 1 Ch. 315. 

205. Appropriation by debtor In fiduciary posi- 
tion — Solicitor.] — A. & B., a solr., were exors. B. 
deposited some of his deeds in the trust box, to 
secure some money due to testator’s estate. The 
box remained in B.’s possession. Sc on his death 
the deeds were found to have been abstracted from 
it. Sc they could not be identified. The legal 
personal representative of B. then deposited 
certain specific deeds, selected by A., as a security 
for the debt : — Held : (1) assuming that A. had, 
in consequence of B.’s wrongful act, obtained a 
general lien on all B.’s deeds for the money, still 
he had waived it by taking the particular security 


from the legal personcJ representative; (2) the 
creditors of B. were bound by the arransrament 
between his legal personal representative Sc A. — 
Mason v. Morley (No. 1) (1865), 84 Beav. 471 ; 
65 E. R. 717. 

206. S. P. Mason v. Morley (No. 2) (1865), 34 
Beav. 475 ; 34 L. J. Ch. 422 ; 12 L. T. 414 ; 11 
Jur. N. S. 459 ; 13 W. R. 669 ; 55 E. R. 719. 

207. .] — The creditor of an insolvent 

debtor, who dies without having been adjudicated 
bkpt., is entitled to the benefit of any payment 
or security made or given by debtor, although such 
payment or security would in case of hkpey. 
have been set aside as a fraudulent preference. 
E. placed in the hands of her solr. a sum of money 
for investment. He died insolvent without 
investing the money, & after his death there was 
found in the safe at his office a memorandum dated 
a fortnight before his death, the contents of which 
had not been communicated to E. By this 
memorandum, the solr. declared himself trustee 
of certain leaseholds then in mtge. to himself. Sc 
of a bill which ho had indorsed to B., to secure the 
repayment of the sum placed in his hands. In a 
creditor’s suit for tlio administration of the solr.’s 
estate : — Held : even if the solr. executed the 
memorandum with the knowledge of his insolvency, 
still E. was entitled to the benefit of the security 
as against the other creditors ; for, as the solr. 
retained no benefit for himself, the gift was bond 
fide within 13 Eliz. c. 5. — Middleton v. Pollock, 
Ex p. Elliott (1876), 2 Ch. D. 104 ; 45 L. J. Ch. 
293. 


Annoialions : — Folld. New, Prance & Garrard's Trustee 
V. Hunting, [1897] 2 Q. B. 10; Taylor v. London & 
County Banking Co., London 8c County Banking Co. v. 
Nixon, 11901] 2 Cli. 231. Apld. Re Pldoock, Penny v. 
Pldoook (1907), 51 Sol. Jo. 51^ Conid. Wigan v. English 
Sc. Scottish Law Life Assoo. Assoon., [19091 1 Ch. 291 ; 
Glegg V, Bromley (1911), 81 L. J. K. B. 334. Ezpld. Re 
Cozens, Green v. Brlsloy, [1013] 2 Ch. 478. FoUd. 
Radclme v. Abhoy Road & St. John's Wood Permanent 
Bldg. Soo. (1918), 87 L. J. Ch. 557. Reid. Re Lloyd’s 
Furniture Palace, Evans v. The Co., [1926] Ch. 853. 


208. — Whore a client deposited a 

sum of money for investment with a firm of solrs., 
who appropriated certain securities belonging to 
one of the partners, as exor. of a late member of 
the firm as security for the debt in circumstances 
which were not disclosed to the client until after 
the bkpey. of the firm : — Held : a good equitable 
charge had been created Sc the client was not 
prevented from claiming his security although he 
had proved as an unsecured creditor in the bkpey., 
the proof having been made before he became 
aware of his rights. — Re Pidcock, Penny v. 
PiDCOCK (1907), 51 Sol. Jo. 614. 

209. Trustee.] — Bkpt., a few weeks before 

the receiving order was made against him, deposited 
in a box certain share certificates with memoranda 
that the certificates were there deposited as security 
for money due by him to certain trust estates. 
The box remained in bkpt.’s control, Sc the fact 
of the deposit was not communicated to the 
cestuis que trust: — Held: there was a valid 
appropriation of the certificates for the purposes 
mentioned in the memoranda. — New, Prance Sc 
Garrard’s Trustee v. Hunting, [1897] 2 Q. B. 
19 ; 66 L. J. Q. B. 654 ; 76 L. T. 742 ; 46 W. R. 
577 ; 13 T. L. R. 397 ; 41 Sol. Jo. 511 ; 4 Mans. 


ferred to new partners. Porter was 
continnonsly supplied to the mtgor. 
on the security. Sc payments were 
made by him on account : — Held : 
the benefit of the equitable mtge. 
passed to the persons for the time 
being oonstituting the firm. — Re 
O'Brien (1883). 11 L. R. Ir. 213.— 
IR. 


PART II. SECT. 2, SUB-SECT. 6.— H. 

q. Morigaoee.] — ^A trader executed a 
mtge. of real estate with a borrow- 
ing clause. Sc deposited the title 
deeds with the mtgee. He subse- 
quently accepted a bill drawn by 
third parties. Sc being unable to pay 
the bill, when at maturity, wrote to 
the drawer, to say it should be paid 


out of the produce of the mtged. 

S remises. Sc that he would not take his 
tie deeds out of the mtgee. *s hands 
until the bill was paid. The mtgees. 
communicated to the drawers their 
assent to the arrangement: — Held: 
the drawers entitled to the equitable 
mtge.— Re Henry, Ex p. Crossfield 
(1840), 3 1. Eq. R. 67.— IR. 
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Mortgage. 


Sect. 2 . — EquUable mortgagee: Sub-sect. 6, H., I., 
J •* K,. <£? £.] 

103, G. A. ; affd. on appeal^ evb nom. Sharp v. 
Jackson, [18991 A, C. 419, H. L, 

.•“-Aplo. Hermouxi;. Harbord (1898), 14 T. L. R. 
243. Folld* Taylor o. London & County Banking Co., 
London & County Banking Co. v. Nixon, [1901] 2 Ch. 231. 

Penny v. Pldoook (1907), 61 Sol. Jo. 
614. Consd. Wigan v. English &; Scottish Law Life Assce. 
Araoon., [1909)1 1 Ch. 291 : Rt Cozens, Green e. Brlsley, 
lyisy ^78 ; Kadcllne «. Abbey Road & St. John’s 
Wood Permanent Bldg. Soc. (1918), 87 L. J. CJh. 567. 
Reid. Re Lake, Ex i3.T)yer, [1901] 1 K. B. 710. Mentd. 
Re Blackburn, Buckley’s Case, [1899] 2 Ch. 725 ; Rc 
Vautln, Ear o. Saffery, [1900] 2 Q. B. 326 ; Rc Blackpool 
Motor Car Co., Hamilton v. Blackpool Motor Car Co., 
[1901] 1 Ch. 77 : Re Cohen, Ex p. Trustee, [1924] 2 Ch. 
616; Re Hoyle. Ex v. Trustee, [1924] B. & C. R. 22 ; 
Re Drogo, Palmer & Roberts v. Knight (1926), 134 L. T. 
766. 

J. Extent of Property Charged. 

210. All property comprised in deeds.] — Where 
deeds respecting real property have been deposited 
M a security for an annuity, e.g. it implies an 
intention in the party depositing them to charge 
the real property, A; ^ives the party with whom 
they are deposited a hen on them. — Richards v. 
Borrett (1800), 3 Esp. 102 ; 170 E. R. 663, N. P. 

211. .] — A deposit of title deeds primd 

fade creates an equitable mtge. upon the whole 
property comprised in them. A d^tor deposited 
his title deeds with his creditor until such time as 
his account should not exceed £1 00, at which time 
they were to be restored to him. Debtor died 
indebted to creditor in £274 : — Held : creditor’s 
lien extended to the whole £274. — Ashton v. 
Dalton (1846), 2 Coll. 666 ; 7 L. T. 0. S. 100 ; 10 
Jur. 460 ; 63 E. R. 863. 

AntMtaiion mentd. Mellersh r. Brown (1890), 45 Cb. 1). 
226* 

212. Every interest of debtor— Existing & after 
acquired.] — (1) The purchaser of an equity of 
redemption in premises, subject to a mtge. term, 
deposited the purchase deed as security. He after- 
wards paid off the mtge. & took a surrender of the 
term, retaining the deed of surrender in his own 
possession & became bkpt, ; — Held : the lien 
created by the deposit extended to the whole 
estate freed from the incumbrance. 

(2) Other deeds deposited at the same time, & 
formii^ part of the same security, related to an 
undivided share belonging to bkpt. in other pro- 
perty. Between the times of the deposit & 
bkpey., the entirety of a certain portion of the 
pr^erty was conveyed to bkpt. in lien of his 
undivided share, he paying £100 for equality of 
partition : — Held : the lien affected the portion 
conveyed to bkpt. & the assignees had no claim 
in respect of the £100 . — Re Baker, Ex p. Bisdee 
(1840), 1 Mont. D. & De G. 333 ; 10 L. J. Bey. 
9 ; 4 Jur. 1019, Ct. of R. 

218. ,] — Bank op New South Wales 

V. O’Connor, No. 162, ante. 

214. All Incidental rights — Goodwill.] — The 
unexpired term in a house, & the goodwill of a 
business [upholstering] established in it, were sold 
in a creditor’s suit, with the consent of a person 
with whom the lease had been deposited as a 
security, & brought a price less than the amount of 
debt; — Held: the equitable mtgee. was 
entitled to the whole of the purchase-money, 
whether arising from the value of the goodwill, or 
from the value of the lease independently of the 
goodwill.— Chissum v. Dewes (1828), 6 Buss. 29 ; 
38E. B. 938. 


Aww<a<tc^ .---Apld. Klugr. Mid. Ry. (1868) J17 W. R. 113 ; 
Pile y. Pile, R* p. Lambton (1876), 3 Ch. D. 36. Mentd. 

(1842), 1 Hare, idd ; Ward v. Maokinlay 
Richmond v. White (1879), 
Q* B* 90^^^* * Rhoades, Ex p. Rhoades, [1899] 1 


il 


215. To extent of valuable consideration.] — 

A. voluntarily assigned to trustees bonds & 
promissory notes amounting to £600, in trust for 
himself & his wife & children, & he handed over the 
securities. The trustees gave no notice to the 
debtors. A. received £200, part of the £600, 
the securities having been returned to him by the 
trustees, & the remainder was lost by the insolvency 
of the debtors. A. invested the £200 with other 
moneys of his own on freeholds, & by writing 
acknowledged the £200 to be trust property. 
He afterwards deposited the title deeds with the 
trustees as a security for the whole £600 : — Held : 
the equitable mtge. was valid to the extent of £200 
but no further. — Jambs v. Btdder (1841), 4 
Beav. 600 ; 6 Jur. 1076 ; 49 B. B. 472. 

Annotaiion : — Mentd. Kckowich v. Manning (1851), 1 Do G. 

M. & G. 176. 

216. Deposit by limited owner — How far in- 
heritance charged — Tenant for life.] — ^A. & B. 

being seised of a freehold estate of inheritance 
subject to a mtge. term for £300 for the life of A., 
remainder to trustees to support, etc., remainder to 
the survivor in fee. C. agrees to advance them 
£800 for the purpose of enabling them to pay off 
the mtge., &> stock the farm of A. on an agreement 
that the estate shall be mortgaged to hirn C. for 
£1,000 to secure the £800 &> £200 owing to him, 
as exor. of his father, from B. The £800 beir_ 
advanced by C. out of which the mtge. is paid off 
by A. who thereupon receives the title deeds from 
the mtgee., he having assigned to attend, etc., & 
delivers them up to G. A. A: B. direct a mtge. 
deed to be prepared to C. wMch is engrossed & 
executed by A., B. refusing to execute or to have 
anything to do with it ; & afterwards A. dies ; 
& then B. dies ; both having paid the interest on 
the £1,000 up to the death of each i—Held : the 
delivery over of the deeds by the tenant for life, 
^d not, under the circumstances, create such a 
lien on the estate in the way of equitable incum- 
brance, as to have the effect of charging the 
inheritance with any part of the £1,000, the proof 
of B.’s assent to the deeds being deposited for the 
security of the money, or any part of it, not being 
sufficiently toect & positive to establish the fact 
of his intention that the deeds should be delivered 
to C. for that purpose. Pltf., however, decreed 
to be entitled to the benefit of the term, &; to 
stand in the place of the mtge. quoad the mtge. 
money paid off out of the money advanced. — 
Williams v. Medlicot (1819), 6 Price, 496 ; 146 
E. R. 878. 

217. Tenant In common in tail — 

Consent of remainderman.] — ^A. B. brothers 

were tenants in common in tail of copyhold 
property, with cross remainders between them. 

B. obtained a loan for A. from C., for which A. 
gave his promissory note, & deposited the title 
deeds with C. as a collateral security, & gave a 
written memorandum, by which he engaged “ to 
make a formal surrender of my interest in the estate 
to which the said deeds relate, by way of further 
security, whenever thereunto required ” ; & B. 
wrote at the foot, “ I join in the deposit.” A. died 
unmarried, & without having surrendered to C. or 
barred the remainders. Upon a bill by C. against 
B., seeking to foreclosure the entirety ; — Held : 
(1) this was a good equitable charge, not merely 
upon A.*s ” Interest ” in his moiety, but also 
upon B.’s estate in remainder, & B. must bear the 
expense of surrendering that moiety; (2) the 
charge extended only to the moietv of the estate 
which originally belonged to A. — Prycb v. Bury 
(1864), as reported in 23 L. J. (^, 676 ; 22 L. T. 



263 


Pabt II. — Classification of Mortgages. 


O. S. 324 ; 18 Jur. 907 ; 2 W. R. 216, L. C. & 
L. JJ. 

Annotaiiona :’--<yener<aiy, Hentd. James v. James (1873). 
L. R. 16 £q. 153 : Baokhoase v. Charlton (1878). 8 Gh. D. 
444 ; National Provincial Bank of England v. Games 
(1886). 31 Ch. D. 582. 

218. Whether charge created — On property to 
which deeds do not relate— Mistake of creditor.]— 

Oakes v. Bear (1846), 5 L. T. O. S. 345. 

219. .] — Jones v. Williams, 

No. 232, post, 

J. Parting with or Loaa of Deeda. 

220. Deeds parted with for purpose of sale.] — 

Assignee in bkpey. having purchased an estate of 
bkpt. under the commission, held a trustee of the 
profit upon a resale ; in the first instance for an 
equitable mtgee. by possession of the deeds ; who, 
having delivered them up on receiving the produce 
of the first sale, was held under the circumstances 
not to have lost his lien for the deficiency. — 
Ex p, Morgan (1806), 12 Ves. 6 ; 33 E. R. 3, L. C. 
Armotaiion : — Mentd. Re Tyrie, Ex p, Morris (1866). 14 L. T. 
606. 

221. Loss of deeds — Right to prove deposit by 
secondary evidence.] — An equitable mtgee. by 
deposit of deeds is not deprived of liis right to 
recover his debt by his inability to produce either 
the deeds deposited or any memorandum of the 
deposit, when the ct. believes that there was such 
deposit, & that the deeds have been really lost. — 
Baskett V. Skbel (1863), 2 New Rep. 547 ; 9 
L. T. 62 ; 11 W. R. 1019. 

222. Unauthorised removal by solicitor 

debtor.] — ^Mason v, Morlby (No. 1), No. 206, 
ante, 

K, Svh-Mortgage hy Deposit 

223. Sub-mortgage of equitable mortgage — No 
necessity to deposit original memorandum.] — Re 

Hildyard, Ex p. Smith, No. 186, ante. 

224. Effect of payment off of original deposit — 
Necessity to return deeds to original mortgagor.] — 

(1) Assignment of a mtge. without the privity of the 
mtgor. : the assignee takes subject to the account 
between the mtgor. & mtgee. As between the 
mtgee. & persons claiming under liim without the 
privity of the mtgor. they cannot add to what is 
due, settle the account or turn interest into 
principal. 

(2) No conveyancer of established practice 
would recommend it as a good title to take an 
assignment of a mtge. without making the mtgor. 
a party, & being satisfied that the money was 
really due (Lord Eldon, C.). — Matthews v, 
Wallwyn (1798), 4 Ves. 118 ; 31 E. R. 02, L. C. 

Annotediorts : — As to (1) Distd. Wlthlnflrtou v. Tate (1866), 
17 W. R. 659 ; Blckorton v. Walker (1885), 34 W. It. 141. 
Conid. Dixon v. Winch, [1900] 1 Ch. 736. Re!d. Joiioh v. 
Gibbons (1804), 9 Ves. 407 ; Manfirl©« v. Dixon (1852), 
19 L. T. O. a 260 ; Wheatley v. Bastow (1856), 7 De G. M. 
& a. 261 ; Re Richards, Humber v. Richards (1890), 59 
L. J. Ch. 728 ; Turner i?. Smith, [1901] 1 Ch. 213; De 
Lisle V. Union Bank of Scotland, 11914) 1 Ch. 22. As 
to (2) Conid. Re Daintry & Ryle, Re Ravenscroft, Ex p. 
Arkwright (1843), 3 Mont. D. & De G. 129. Generally, 
Re!d. Cheese e. Keen, [1908] 1 Ch. 245. 

225. .] — In 1886, a mtge. debt for 

£1,500 was duly transferred & the mtged. property 
was conveyed, by way of security, to F., pltf., 
the mtgor. being a party. Several subsequent 
transfers, to which pltf. was not a party, were made, 
dt in Feb. 1896, the mtge. debt & the security were 


vested in A. In 1892 pltf. gave B., her solr., the 
money to pay off the mtge., which he did not do, 
though he continued to pay interest on the mtge. 
as it became due to the transferee for the time 
being. Pltf. made no inquiry in 1892 for the 
reconveyance nor for the title deeds, but left the 
whole matter in the hands of her solr. In Oct. 
1897, A. transferred the mtge. debt dt the property 
to B., k, the next day B. transferred the same to 
deft., to whom the deeds were handed. The cheque 
for £1,500 from deft, was paid by B. into his 
private account, dfc the cheque to A. was drawn by 
B. on his firm’s account, which was then in funds, 
at another bank. In Dec. 1899, application was 
made by deft, to pltf. for arrears of interest, dt 
the fraud was discovered. On an action by pltf. 
to establish her priority over deft., & for a recon- 
veyance of the mtged. property: — Held: (1) on 
the transfer to B. the mtge. debt became dis- 
charged, dfc he held the property as trustee for 
pltf. ; (2) deft., having taken the transfer from 
B. without the privity of mtgor., could only hold 
it against mtgor. subject to the state of account 
between B. dt mtgor., dfc as between them the debt 
was non-existent ; (3) pltf. had never lost the right 
to redeem, dt directly the agent, who had received 
the amount to pay off the mtge., became liimself 
the transferee, the debt was extinguished, & no 
transferee from him could treat the dt^bt as a 
subsisting charge upon the property, & pltf. was 
therefore entitled to priority to have a recon- 
veyance from deft. — Turner v. Smith, [1901] 
1 Ch. 213 ; 70 L. J. Ch. 144 ; 83 L. T. 704 ; 49 
W. R. 186 ; 17 T. L. R. 143 ; 46 Sol. Jo. 118. 
Annotations: — As to (2) Reid. Powell v. Browne (1907), 97 
L. T. 854 ; De Llslo v. Union Bank of Sootlaucl, [1914] 
1 Ch. 22. 

L. Right of Mortgagee. 

Rennedies of mtgee. generally, see Part X., post 

226. Memorandum containing agreement to exe- 
cute legal mortgage — Right to sale.) — Whore the 
memorandum of deposit of title decjds contains 
an agreement to grant a legal mi/ge., with an 
unqualified power of sale, the ct., on the failure 
of mtgor. to redeem, has power to direct a sale. — 
Lister V. Turner (1846), 5 Hare, 281 ; 15 L. J. Ch. 
336 ; 7 L. T. O. H. 3 ; 10 Jur. 751 ; 07 E. H. 919. 

227. .] — Matthews v, Coodday, No. 

108, ante. 

228. Right to foreclosure.] — Where a 

deposit of title deeds was accompanied by a 
memorandum containing an express stipulation 
that the depositor would, if required, execute a 
mtge., upon a claim to obtain the benefit of the 
security : — Held : the depositee was entitled to a 
decree for foreclosure. — Moore v. Perry (1855), 

1 Jur. N. S. 126. 

229. No memorandum executed — Deposit of 
share certificates — Right to sale.] — Carter v. 
Wake, No. 76, ante. 

230. Right to foreclosure.] — Har- 

BOLD V. Plenty, No. 142, ante. 

231. Priorities — Over purchaser with notice.] — 

Equitable mtge. by deposit of title deeds pre- 
ferred to a purchase with notice. — Hiern v. Mill 
(1800), 13 Ves. 114 ; 33 E. R. 237, L. C. 

Annotations : — Reid. Kennedy v. Green (1834), 3 My. & K. 
699 ; Dryden v. Frost (1838), 3 My. Cr. 670 ; Jones v. 
Jones (1838), 8 Sim. 633 ; Jones v. Smith (1841), 1 Hare, 
43 ; Fuller v. Benett (1843), 2 Hare, 394 ; West v. Reid 
(1843), 2 Hare, 249 ; Hewitt v. Loosemore (1851), 9 


PART II. SECT. 2, SUB-SECT. 6.— L. 

r. Right to foreclosure or sole.] — ^A 
mtgee. by deposit of title deeds has 
the right to sue for foieotosure or sale. 
— MaKBKJI FRAMJI V. RUBTOlfJI 


Naserwanji Mistrt (1889), I. L. R. 
14 Bom. 269.— IND. 

t. Depositor not entitled to deeds ] — 
A person who advances money bond 
fide on the deposit of title deeds, made 


by one who has no right to them, or 
to the estate to which they relate, 
will be protected in equity as a pur- 
chaser for value without notice ; & 
may retain the deeds, though the 
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Sect, 2 . — Equitable mortgages : Sub-sect, 6, X. / sub- 
sects, 6d:1,A,4&B, (o).1 

Hare, 449. Mentd. Robinson v. Carrln^on (1833), 1 

Mont. & A. I ; Cockerell v. Dickens (1840), 2 Moo. Ind. 

App. 363 ; Langr v. Purves (1862), 15 Moo. P. C. C. 389 ; 

Dresser t?. Non^vood (1863), 32 L. J. C. P. 201. 

232. ,] — A person who advances 

money on the security of property, with notice 
that there are charges affecting it, cannot claim as 
purch^er without notice of those charges, because 
he believed that two charges of which he was 
cognisant & which were sufficient to satisfy the 
words were all the charges upon it. He is bound 
to inquire whether these are all the charges 
affecting the property. 

The title deeds of plot A. were deposited with 
pltfs. as a security for advances. A parcel of deeds 
relating to plots B. & C. which adjoined A. was 
afterwards deposited with defts. with the repre- 
sentation that they related to plots A. B. & 0. 
A legal mtge. was subsequently executed to defts., 
m which the general words were large enough 
to comprise the whole of the plots. Defts. paid 
off a charge affecting plots A. & B., & got in the 
legal estate : — Held : defts. could not & treated 
as purchasers of plot A. without notice of pltfs.* 
incumbrances so as to entitle them to priority 
over pltfs.— Jones v, Williams (1857), 24 Beav. 
47; 30 L. T. O. S. 110 ; 3 Jur. N, S. 1060 ; 6 
W. R. 775 ; 53 E. R. 274. 

AnnatcUions : — ^Apld. Rc Alms Com Charity, Charity ComrR. 

V. Rode, nyOlri Ch. 750. Refd. Roberts v. (iroft (1867), 

24 Beav. 223 ; Oliver v. Hinton, (1899] 2 Ch. 2C4. Mentd. 

(1924)^3 Barclays Bank 

233. Against assignee In bankruptcy of 

mortgagor.]— Russel v, Russel, No. 150, ante. 


Sub-sect. 6. — Memorandum or Agreement 
WITHOUT Deposit op Deeds. 

234. Written memorandum — No title deeds 
deposited.] — Where freehold title deeds were 
intended to be deposited with an equitable mtgee., 
together with deeds relating to leasehold property, 
& were accordingly specified in the memorandum 
of deposit, the freehold property was included in 
the order for sale. — Re Leathes, Ex p, Leathes 
(1833), 3 Deac. & Ch. 112, Ct. of R. 

Annotation ;---Refd. Re Carter & JustliiB, Ex p. Shofflold 

Union Banking Co. (1866), 13 L. T. 477. 

236. .] — Usual order for sale of 

equitable mtge. made, notwithstanding agreement 
that there being no deposit of deeds, the agreement 
was a mere executory agreement for a mtge., Sc 
gave no lien on the property. — Re Blew, Ex p, 
Jones (1835), 4 Deac. & Ch. 750 ; 4 L. J. Bey. 
50, Ct. of R. 

Antuitaiion Re Carter & Justins, Ex p, Shofflold 

Union Banking Co. (1806), 13 L. T. 477. 

236. ,] — An equitable mtge. may be 

created on deeds in the hands of a third party, &; 
by a meniorandum on the part of the mtgor. to 
assign his interest in the property comprised in the 
deeds, & that such assignment, when made, & the 
agreement in the meantime should be a security 
for the amount due on an account current. — Re 


Ogbourne, Ex p, Hbathcoatb (1842), 2 Mont. 
D. & De G. 711 ; 6 Jur. 1001, Ct, of R. 

Annotation : — ^Refd. Re Carter & Justins, Ex p, Sheffield 

Union Banking Co. (1865), 13 L. T. 477. 

237. .] — Re Daintry Sc Ryle, Re 

Ravbnscroft, Ex p, Arkwright, No. 178, arde, 

238. .] — A memorandum or agree- 

ment showing an intention to deposit title-deeds 
by way of equitable mtge., or to charge the pro- 
perty comprised in those deeds with the payment 
of the debt, is sufficient to create an equitable charge 
without actual deposit . — Re Carter & Justins, 
Ex p, Sheffield Union Banking Co. (1865), 13 
L. T. 477. 

239. Three leases specified — Two only de- 

posited.] — Bkpt. deposited the leases of two houses 
with petitioner for securing £600, accompanied 
with an agreement in writing ; & on the same day 
he signed another agreement, engaging to pay £85, 
per annuniy being the improved rental of the 
premises, “ the leases of which are deposited 
with petitioner, viz. £45 being the improved rental 
of a house in the occupation of T. H. ; £20 being 
the improved rental of the adjoining premises, let 
to J. H., as tenant at will, & £20 being the improved 
rental of premises in the occupation of A. B,, 
“ the said £85 to be collected by me, & paid over ** 
to petitioner. The lease of the premises let to 
T. H., as tenant at will, had not been, in fact, 
deposited with petitioner ; but only the lease of 
the other premises in the occupation of T. H., & 
the lease to A. B, : — Held : petitioner had a lien, 
as equitable mtgee'., upon the premises com- 
prised in all three leases. — Re Moore, Ex p, 
Edwards (1836), 1 Deac. 611, Ct. of R. 

Annotation : — Refd. Re Carter & Justine, Ex p. Sheffield 

Vnion Banking Co. (1866), 13 L. T. 477. 

240. Policy & bond specified — Policy not 

deposited.] — (1) One of three partners deposits 
with a joint creditor a bond belonging to himself, 
to secure the partnership debt : — Held : on the 
bkpey. of the partners, creditor could prove the 
amount of his debt against the joint estate, without 
giving up the bond. 

(2) The memorandum of deposit stated that a 
policy of assurance on the life of the obligor was 
also deposited with the bond ; but this was not 
the fact, & the policy was found in bkpts.’ chest 
at the time of their bkpey. ; — Held : the policy 
passed to the assignees.— Rc Ridge, Ex p, Hallifax 
U842), 2 Mont. D. & De G. 544 ; sub nom. Re 
Ridge, Ex p, Glyn (1842), 6 Jur. 839, Ct. of R. 

241. Deeds not executed at time of 

memorandum.] — An agreement to deposit a lease 
when granted, & which is subsequently granted, 
creates an equitable mtge. — Re Pye, Ex p, Orrett 
(1837), 3 Mont. & A. 153, Ct. of R. 

242. ,] — T., being possessed of a 

plot of land for a ceHain term of years, by indenture 
of Apr. 24, 1846, assigned it by way of mtge. to S. 
as a security for £300 & interest with a power of 
sale on default in payment on a certain day. 
By a memorandum of the same date, T. undertook 
to deposit with S. a lease, when the same was 
executed, of another plot of land, as a further Sc 
collateral security for the £300 Sc interest. A mill 
& other buildings stood partly on one plot of land 
& partly on the other. On Dec. 18, 1845, the lease 


person making the deposit was not li 
possession of the property, if it be ai 
moorporeal lioredltoment. — Joyce e 
Pi MOMrNS 0845). 8 I. Eq. B. 214 
2 Jo. & Lat. 374.— IR. 


PART II. SECT. 2, SUB-SECT. 6. 

a. Ineirumeni under seal — Nece$- 


sity for special words.] — In an instru- 
ment under seal, the words " & for 
securing, etc., the said P. doth hereby 
specially bind, oblipro, mortgage sc 
hypothecate the said piece or parcel 
of land,” etc. pass no interest; they 
only show an intention to create a 
ohaige or lien.— Dor d. Ross e. Papst 
(186S), 8 U. O. R, 674.— CAN. 


b. Registration unnecessary.] — Har- 
RisoN e. Armour (1866), II Gr. 303. 

0 . Agreement before issue of patent 
^ificate — Poid. )—Waterou8 Engins 
Works Co. e. Weaver (1908 ), 8 W. L. R. 
432 : 1 Sask. L. R. 103.— CAN. 
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mentioned in the memorandum was granted & 
deposited with S. By indenture of Mar. 2, 1847, 
T. assigned a moiety of the entire premises to A. ; 
& on Sept. 20, 1847, executed an assignment of all 
his estate & effects for the benefit of his creditors. 
By indenture of Aug. 81, 1848, 8. assigned both 
plots of land, mill, & buildings to deft., subject to 
the equity of redemption, and with such power of 
sale as S. possessed. In Apr. 1852, deft, offered 
the premises for sale by auction ; & the con- 
ditions stated (inter alia) that ho sold as mtgee. ; 
& that, as he had only an equitable interest in the 
second plot, the purchaser should accept such titte 
as he was able to deduce & convey. Pltf. became 
the purchaser of both plots, but refused to com- 
plete the purchase, on the ground that the legal 
estate in the second plot was outstanding, & might 
be used adversely to him ; & having brought an 
action to recover back the deposit : — field : there 
was no failure of consideration, inasmuch as the 
assignment by T. of the legal estate in the one 
plot, & memorandum of deposit of future lease of 
the other plot, were one & the same transaction & 
security, & the lease, when deposited, was subject 
to the same conditions, including the power of 
sale, as were contained in the assignment, &, 
consequently, T. would not be entitled in a ct. of 
equity to redeem the second plot. — Ashworth 
V. Mounsey (1858), 9 Exch. 175 ; 2 C. L. R. 418 ; 
23 L. J. Ex. 73 ; 22 L. T. O. S. 121 ; 2 W. R. 41 ; 
150 E. R. 75. 

243. Directing deeds to be held as security.] 

— One of two exors. & trustees who had in their 
possession title deeds of an estate of which their 
testator & a debtor to his estate had been tenants 
in common, requested debtor to allow the exor. to 
retain the title deeds as a security for the debt. 
Debtor wrote an answer, saying that exor. might 
retain the deeds till debtor got the whole of his 
affairs settled with the exors., & that he was 
endeavouring to arrange so as to buy or sell the 
property : — Held : a good equitable mtge. for the 
debt. — Fenwick v, Potts (1866), 8 De G. M. & G. 
500; 44 E. R. 485, L. JJ. 

Annotations : — Distd. Re Beetham, Ex p. Broderick (1886), 

18 Q. B. D. 380. Re!d. SwanleyCoaJ Co. r. Dentou (1006), 

05 h. T. 650. 

244. Directing prior incumbrancer to hand 

over deeds when satisfied,! — B., being entitled to 
three properties, the title deeds of one of which were 
held by his bankers as a security, deposited the 
title deeds of the other two with C. as a security 
for a debt, & he gave him an order to the bankers, 
written by himself, but not signed, to deliver oyer 
the deeds of the third property when their lien 
had been satisfied : — Held : this gave C. a valid 
equitable mtge. on the property mortgaged to 
the bankers. — Daw v. Terrell (1803), 33 Beav. 
218; 3 New Rep. 285; 55 E. R. 351. 

Annotation: — Distd. Re Beetham, Ex p, Broderick (1887), 

18 Q. B. D. 766. 

245. Parol agreement — With subsequent de- 
livery of title deeds — Relation back to time of 
agreement.] — An agreement to mtge. with a subse- 
quent delivery of the title deeds will amount in 
equity to a mtge. & will be effectual from the time 


of the agreement. — ^E dge r. Worthington (1786), 
1 Cox, Bq. Oas. 211 ; 29 E. R. 1133. 

246. To deposit lease when granted.] — 

A parol agreement to deposit a lease when granted, 
as security for a sum advanced, does not consti- 
tute an equitable mtge. — Re Beavan, Ex p. 
COOMBE (1819), 4 Madd. 249 ; 56 E. B. 698. 
Annotations : — Ezpld. Tebb v. Hod^re (1869), L. R. 5 C. P. 

73. Distd. Parish v. Poole (188i), 53 L. T. 35. 

247. .] — There must be some actual 

deposit, to constitute an equitable mtge. An 
order on a third party to deposit a lease, when 
executed, is not sufficient. — Re Collins, Ex p. 
Perry (1843), 3 Mont. D. & De G. 262, Ct. of B. 


Sub-sect, 7. — Equitable Charges. 

A, In General. 

Equitable lien.] — See Lien, Vol. XXXII., pp. 
254 et aeq. 

248. No special words necessary to create.] — 

To constitute a charge in equity by deed or writmg 
it is not necessary that any general words of 
charge should be used, but it is sufficient if the ct. 
can gather from the instrument an intention by 
the parties that the property referred to should 
constitute a security. — Cradock v. Scottish 
Provident Institution (1894), 70 L. T. 718, C. A. 

Annotation : — Refd. United Realization Co. v. I. R. Comrs., 

11899] 1 Q. B. 361. 

249. .] — Where land is made security for a 

debt by any instrument which gives to the person 
entitled to the charge an equitable interest in the 
land, such instrument creates an equitable charge 
within 40 & 41 Viet. c. 34. — Re Sharland, Kemp 
V. Rozey (No. 2) (1890), 74 L. T. 604 ; 40 Sol. Jo. 
614, C. A. 

Floating charges.] — See Companies, Vol. X., 
pp. 760 et aeq. 

B, Agreement to Charge. 

(a) Voluntary Charge. 

250. Valid charge not created In favour of 
volunteer.] — An annuity was granted by deed in 
consideration of love & affection to C. charged on 
certain hereditaments & upon the moneys, securities 
for money, & other effects of the grantor. At the 
date of the deed the grantor was entitled to a 
reversionary interest in stock standing in the name 
of trustees. The annuity was regularly paid for 
more than twenty years by the grantor, but on his 
death his personal estate proved insufficient to 
pay his debts, & the real estate was not enough to 
provide for the annuity ; — Held : (1) so far as the 
charge on the reversionary interest in the stock 
was concerned, the deed depended only upon 
contract, & did not create a perfect & complete 
equitable charge in favour of C. ; (2) as there could 
be no specific performance of a contract in favour 
of a volunteer C. had no priority over the creditors 
of the grantor. — Re Lucan (Earl), Hardinge v. 
CoBDBN (1890), 45 Oh. D. 470 ; 60 L. J. Oh. 40 ; 
63L. T. 538; 39 W. B. 90. 


PART II. SECT. 2, SUB-SECT. 7.— A. 

d. Crown bonds.] — Testator had 
Joined in certain Crown bonds, which 
romained undischarged : — Held : they 
formed a charge upon lands, which 
the purchaser was entitled to have 
amoved. — Re Charles (1872), 4 Ch. 
Ch. 19.— CAN. 

e. Charge void at law — Mag be 
valid in equity.} — ^A., the equitable 


jwner of property, had it conveyed 
A) his son, a minor, in trust for A. 
ilmself. A. afterwards signed the 
ion's name to a mtge. of the property 
o a creditor, & added hie own name 
ks witness .• the Instrument, 

hough void at law, created a valid 
!har^ in equity. — Dennistoun v. 
rmc a865). 11 Gr. 372.— CAN. 


f . Mortgage of homestead before issue 
of patent .} — ^American -Abell Exoins 


&, Thresher Co. v. McMillan & Doio 
(1909), 19 Man. L. R. 97 : 10 W. L. R. 
239 ; affd.. 42 S. C. R. 377.— CAN. 

g. .] — ^A mtge. executed by a 

homestead entrant on the land before 
issue of patent is, under Dominion 
Lands Act, 1908 (o. 20), s. 31, null A 
void & ineffective as a charge against 
the land. — Canadian Lumber Yards, 
Ltd. V. Dunham, [1021] 3 W. W. R. 
844 : 14 Bask. L. R. 326.— CAN. 
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Sect, 2. — Equitable mortgagee : Sub-sect, 7, B. {b), 

jc) <fe id),] 

(6) All Existing Property, 

251. Validity of charge.] — general charge for 
value on all the existing property of the mtgor. 
is not void for uncertainty if the property to which 
it attaches can be ascertained at the time of 
enforcement. Such a charge is not contrary to 
public policy. — Re Kbloey, Tyson v, Kelcey, 
[1890] 2 Ch. 530 ; 68 L. J. Ch. 742 ; 48 W. B. 59 ; 
43 Sol. Jo. 720 ; avb nom. Re Finn-Kelcey, 
Tyson v, Kelcey, 81 L. T. 354. 

252. Promise by beneficiaries to pay out of 

deceased’s estate.] — A written instrument, pro- 
mising to pay a sum of money with interest, out 
of the estate of deceased H. & signed by all the 
persons interested in his estate real or personal : — 
Held : to constitute, the personalty being 

exhausted, an equitable mtge. of the real estate. — 
SUART V, Toulmin (1822), 1 L. J. O. S. Ch. 12. 

258. Property sold before charge — Charge 

attaches to proceeds of sale.] — A mortgaged estate 
was sold with the concurrence of the mtgces., 
free from the mtge. ; & a part of the purchase- 
money was invested as an indemnity to the pur- 
chaser against some possible charges, & subject 
thereto in trust to secure a portion of the debt 
which had been secured by the mtge. Afterwards 
the mtgees., who were solrs., borrowed money of a 
client, giving her a memorandum i)urporting to 
charge the mtge. debt, which they described as still 
secured on the property, with the money thus 
borrowed. On the solrs. becoming bkpt. : — Held : 
the memorandum created a charge upon the solrs.’ 
interest in the indemnity fund. — Be Selby, Ex p, 
Bogbrs (1850), 8 Be G. M. & G. 271 ; 25 L. J. 
Bey. 41 ; 2 Jur. N. S. 480 ; 44 E. B. 394, L. JJ. 

Annoiaiion : — Mentd. Lloyd’s Bank v. Pearson, [11101] 1 

865. 

Floating charges by limited companies.] — See 

Companies, Vol. X., pp. 750 et ecq, 

(c) Property Ascertained or Ascertainable, 

254. Lands ascertained — Comprised In deposited 
deeds.] — M. & co. deposit with 8. & co. the mtge. 
deeds of certain colonial property, for securing a 
floating balance due from M. & co. to 8. & co. & 
afterwards executed an assignment of the mtge. 
debt, ** in addition to the securities then already 
held by 8. & co.,” but without making any actual 
assignment of the mtge. itself, or the mortgaged 
property : — Held : 8. & co. continued neverthe- 
less the equitable mtgees. of the mortgaged 
property. 

There was an intention, certainly to add the 
assignment of the debt to the other securities held 
by petitioners (Sm John Cross). — Re Mannings 
& Anderdon, A’a; p. Smith (1832), 2 Deac. & Ch. 
271, Ct. of B. 

Annotation : — Refd. Re Boachey, Hoaton v. Boachoy, [1004] 

1 Ch. 67. 

255. .] — In 1912 deft., as security for 

a present or future overdraft, deposited with pltf. 
bank the title deeds of certain houses, which came 
within the description of ” small dwelling-houses,” 
in Increase of Bent &; Mortgage Interest (War 
Bestrictions) Act, 1915 (c. 97), & he executed a 
deed in which he stated that he undertook to pay 
on demand the moneys that should for the time 
being be due from him to the bank, & he thereby 


charged his interest in the property comprised m 
the deeds with payment of the wd “onew on 
demand ; he declared that the bank should be 
deemed mtgees. under the deed of all the promises 
thereby charged; he undertook on request to 
execute a further legal or other mtge. of the 
promises ; he gave the bank a power of Mle on 
default in payment ; he declared that durum the 
continuance of the security he would 
property charged in trust for the bank, with power 
to the bank to remove him from being trastee 
& to appoint themselves or any persons to be 
trustees & to make a declaration vesting ^ 
said estate & interest in such new trustees ; & he 
irrevocably appointed certain officials of the banx 
to be his attorneys for executmg certain documents, 
including a conveyance of his estate & interest m 
the premises. In 1917 pltfs. sued to recover the 
amount then due on the overdraft. Deft, pleaded 
that the deed was a ” mtge.” within Increase of 
Bent & Mortgage Interest (War Bestnctions) Act, 
1915 (c. 97), s. 1 (4), & that the action was not 
maintainable : — Held : this was an ” equitoble 
charge” within Increase of Bent & Mortgage 
Interest (War Bestrictions) Act, 1915 (c. 97), 
s. 2 (4) (5), & the action was maintainable. — 
London County & Westminster Bank, Ltd. v. 
Tompkins, [1918] 1 K. B. 515 ; 87 L. J. K. B. 662; 
118 L. T. 610 ; 34 T. L. B. 259 ; 62 Sol. Jo. 330, 
C. A. 

Annotation Consd. National Provincial Bank of England 

V. Charnley (1923), 93 L. J. K. B. 241. 

256. Described In document of charge.] — 

A signed & dated document, stating as follows ; 
“ I, A. B., hereby charge in favour of 0. D. all 
my estate & interest in X., Y., & Z. to sec^e all 
moneys due & to become due from me to him oc 
I agree to give him proper & formal charges thereon 
in such form as he may approve within a tort- 
night or as near thereto as may be.” An action 
was commenced for a declaration, & for accounts, 
foreclosure, or sale. On an application by defts. 
to stay the action on the ground that pltf. hm not 
complied with the provisions of Courts (Emer- 
gency Powers) Act, 1917 (c. 25), & Increase of 
Bent & Mortgage Interest (War Bestrictions) Act, 
1915 (c. 97): — Held: this document created an 
equitable charge not created by the deposit of 
deeds. — Jones v. Woodward (1917), 116 L. T. 

378 ; 01 Sol. Jo. 283. , . i 

Annotation Consd. Loudon County & Westminster Bank 

V. Tompkins, [1918] 1 K. B. 616. 

257. Lands ascertainable — By reference to 
existing facts.] — A. granted an annuity to B., & 
covenanted to charge it upon all such property as, 
in the event of C. dying before him, he might 
become possessed of at C.’s death, either by 
will or otherwise. A. afterwards became bkpt., 
& obtained his certificate ; & then C. died, having 
bequeathed an annuity in trust for A. : — HelA : 
B. was entitled to a decree specifically charging 
his annuity upon the annuity bequeathed in trust 
for A. — Lydb V, Mynn (1833), 1 My. & K. 683 ; 
Coop, temp, Brough. 123 ; 39 E. B. 839, L. C. 
Annotations: — Consd. Wellesley v. Wellesley (1839), 4 My. 

& Cr. 561. Distd. Mornington (1858), 2 De G. 

6 J. 292. Reid. Montagu v. Sandwich (1886), 32 Ch. D. 

625 ; Re Lind, Industrials Finance Syndicate v. Lted, 

[1916] 2 Ch. k5. Mentd. Parker v. Downing (1833), 

Coop. temp. Brough. 148; Re North, 

(1836), 2 Deac. 68 ; Thompson Cohen (1872), L. B. 

7 Q. B. 527 ; Collyer v. Isaacs (1881), 1® Ch. D. 342 , 

Robinson r. Ominanney (1882), 21 Ch. D. 780. 


PART II. SECT. 2, SUB-SECT. 7.— B. (b). 

h. After-acQuired property must he specifically included.'h-Re Wood-tubnino Products, Ltd., Ex p. Dennison (Ont.), 
(192314 D. L. R. 416; 3C. B. R. 871.— CAN. 

PART II. SECT, a, SUB-SECT. 7.— B. (o). 

2571. Lands ascertainable — By reference to exidiny facts .] — ^Watson v, Sadlbir (1829), 1 Mol. 685. — IR. 
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Part II. — Classification of Mortgages. 


, 268. father on the marriage of 

his second son, by deed of settlement covenanted 
to pay him an annuity of £1,000 a year for life 
& to charge the annuity on a sufficient part of the 
re^ estate he might die seised of ; provided that 
nothing m the settlement should prevent his 
dealing with his real estate during his life, or, so 
sufficient real estate were left charged 
with the amuity, by wiU. The father subse- 
quently made his will by which he devised his 
real estate, subject to the charges &> incumbrances 
thereon, in strict settlement on his first & other 
soiw in tail male ; he bequeathed the greater part 
of his personal estate among his chil^en, giving 
his second son legacies, the income of which when 
invested would be considerably more than £1,000 
a year. He died leaving three sons : — Held : the 
settlement operated not only as a covenant by the 
father, but also as a charge upon all the real 
estate of winch he should die seised. 

If there is a covenant to charge all the real 
estate which a man has at a particular time, that 
covenant will itself make a charge. But where 
the covenant is to charge, not all or any definite 
portion of a man’s estate, but only that which is 
worth £1,000 a year, or which would be sufficient 
to secure £1,000 a year, then from the indefinite- 
ness of the matter referred to there will be no 
charge unless an instrument is afterwards exe- 
cuted to give effect to the covenant (Cotton, 
L.J.). — ^Montagu v. Sandwich (Earl) (1886), 32 
Ch. D. 526 ; 65 L. J. Oh. 925 j 64 L. 1\ 602 ; 2 
T. L. R. 392, C. A. 

259. Binds lands when ascertained.] — 

A father being seised of estates in tail & in fee, on 
his daughter’s marriage covenanted with two 
trustees, one of whom was his son, to pay an 
annmty to his daughter out of the rents & income 
of his real & personal estates, & by deed or will to 
settle an estate of £200 a year, or, at his own 
election, £4,000 in lieu of it, on certain trusts 
for the benefit of his daughter & her husband & 
their issue. By a subsequent deed the father & 
son, no other person being a party, agreed to 
suffer a recovery of the entailed estates & to sell 
them & also the fee simple estates, & that out of 
the proceeds the father’s debts, for some of which 
the son was surety, should be paid, & that certain 
sums should be taken by the father & son for their 
own use, & that £4,000 should be paid & pro- 
vision made for the annuity, pursuant to the 
covenant on the daughter’s marriage. A recovery 
was accordingly suffered, &; the estates were 
limited to the father & son in fee. The father & 
son afterwards agreed to abandon the last-men- 
tioned ai^ement, & in consideration of the son 
covenanting to pay the father’s debts, the estates 
were conveyed by them to the son in fee. The 
son afterwards mortgaged the estates comprised 
in the recovery : — Held : the covenant for pay- 
ment of the annuity created a charge on the 
estates, & the mtgee. having had notice of that 
cove^nt, the premises were subject to the 
annuity ; but the covenant to settle the estate or 
£4,000 in lieu of it, created no lien or charge on 
any of the father’s estates, Sc the subsequent 
agreement between the father & son was merely 
voluntary Sc was fairly abandoned by them. — 
Ravknshaw V. Holmer (1834), 7 Sim. 3; 68 
B. R. 738 ; on appeal (1835), 4 L. J. Ch. 119, L. C. 

260. J — A clergyznan, whilst 13 

Bliz. c. 20, was not in force, granted an annuity, 
which he charged upon his living in London, Sc 


covenanted, that if he exchanged for any other 
benefice, he would charge it with the said annuity. 
Prior to '67 Geo. 3, c. 99, he exchanged it for a 
living in Yorkshire, but did not execute any deed, 
charging this new living with the annuity, until 
after the passing of 67 Geo. 3, c. 99. 

The covenant was held to create a good equitable 
charge on the new living from the time of the 
exchange ; in a suit instituted by the annuitant 
against the clergyman, Sc subsequent sequestrators 
who had had notice of the annuity, the ct. at the 
hearing, continued a receiver of the rents Sc 
profits of the living, who had been appointed by an 
interlocutory order. — Metcalfe v, York (Archbp.) 
(1836), 1 My. Sc Cr. 647 ; 6 L. J. Ch. 66 ; 40 B. R. 
486, L. C. 

Annolai'hne : — ^Consd. Wellesley v. Wellesley (1830), 4 My. 
Sc Cr. 561. Diltd. Moruington v. Keane (1858), 2 De G. 
Sc J. 202. Oonsd. Tailby v. Official Keoeiver (1888), 13 
App. Cas. 523 ; Re Lind, Industrials Finance Hyndioate 
V. Lind, [1015] 2 Ch. 345. Reid. Holroyd v. Marshall 
(1862), 10 H. L. Cas. 101 ; Montagu c. Sandwich (1886), 
32 Oh. D. 525 ; Western Wagon Sc Property Co. v. West, 
[1802] 1 Ch. 271. Mentd. Long v. Storie (1840), 3 Do G. Sc 
Hm. 308 ; Ludgato v. Chann^ (1851), 16 L. T. O. S. 337 ; 
Tuckley v. Thompson (1860), 1 John. Sc H. 126 ; Re 
Mirams, [1801] 1 Q. B. 594. 

(d) Property Not Ascertained, 

261. Covenant to settle lands of certain value — 
No charge created.] — One covenants before mar- 
riage to settle certain lands on his wife for life, Sc 
afterwards devises these lands for payment of 
debts ; the covenant is a specific lien on the lands. 
But a covenant to settle lands of the value of £60 
per annum, without mentioning any lands in 
certain this is no specific lien, but the wife must 
come in as a creditor in general, Sc the master to 
value her estate for life, & the wife to come in for 
that valuation. But the wife to have the arrears 
before incurred, as well as the valuation of her 
estate for life. — Fhebmoult v, Dedire (1718), 1 
P. Wms. 429 ; 24 B. R. 458. 

Annotations : — Polld. Williams V, Lucas (1789), 2 Cox. Kq. 
Cob. 160. Apld. Moniiiigtoii v. Koano (1858), 2 Do G. 
Sc J. 292. Refd. Pluukot v, Penson (1742), 2 Atk. 290 ; 
llavonshaw v. Hollior (1835), 4 L. J. Ch. 119 ; Wollesloy 
V. Wollosloy (1839), 4 My. & Cr. 501 ; Montagu v. Sand- 
wich (1886), 32 Ch. D. 525. Mentd. Omychund v. Barker 
(1745), 1 Atk. 21 ; Lasliley v. Hog (,1804), 2 Coop, temp, 
Cott. 449 ; Powdrollv. Jones (1854), 2 W. H. 513 ; amtral 
Trust Sc Safe Deposit Co. v, Snider, [1910] 1 A. 0. 260. 

262. Covenant to charge lands with annuity — 
Personal covenant.] — The Earl of M., by articles 
of separation between himself Sc his wife, cove- 
nanted that he would, on or before Feb. 1, 1836, 
either by a charge on freehold estates in England 
or Wales, or by an investment of money, secure 
the payment of an annuity to a trustee for his 
wife : — Held : this was only a personal covenant, 

Sc created no actual charge, but only bound the 
covenantor to create a charge upon his lands on 
or before a certain day. — Morninoton v, Keane 
(1858), 2 De G. Sc J, 292 ; 27 L. J. Ch. 791 ; 32 
L. T. O. S. 97 ; 4 Jur. N. S. 981 ; 6 W. R. 434 ; 
44 E. R. 1001, L. C. Sc L. JJ. 

Annotations : — Oonsd. Tailby v. Official Kooolver (1888), 13 
App. Cas. 523. Retd. Montagu v. Sandwich (1886), 

32 Ch. D. 625. 

Covenants to settle generally.] — See Settle- 
ments. 

268. Acceptance of personal security — Agree- 
ment to give real security on demand.] — A. 

borrowed i^OO Sc by his note of hand promised to 
pay the same on demand. Sc gave a security by 
mtge. of lands for the same when required. A. died 
in the month following. At the time of giving this 
note, Sc at the time of his death he had a small 


PART IL SECT. 2, SUB-SECT. 7.— B. (d). 

k. MaMnery acquired after mortgage ,] — London 9c Canadian Loan Co. v, Pulfo&d (1879), 8 P. R. 150. — GAN. 
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Mortgage. 


Sect. 2. — Equitable mortgagee: Svb-eed. 7, B. (d) db 
(«). Sect. 3 : Sub-eect. 1, A., B., C., D., E., F. 
O,] 

real estate. The debt is not a charge on the land. 
—Williams v. Lucas (1789), 2 Cox, Bq. Gas. 160 ; 
30 B. H. 73. 

<Be!d. Berrlngton v, Evans (1839), 3 Y. & C. 

Ex. 384. 

264. Covenant to pay debts with Interest — Or to 
sell^ such real estate as should be necessary.] — By 

an indenture executed by a debtor of the one part, 
& certain scheduled creditors of the other part, 
debtor covenanted that he would pay the respective 
debts, with interest, on a given day, & in the 
event of non-payment by tlmt time, “ he hereby 
engages to sell so much of his estates as shall be 
found ^ necessary for that purpose ** : — Held : 
(1) this was a mere personal undertaking on the 
part of the covenantor ; (2) even if it were not, it 
would give creditors no specific lien on his lands, 
so as to enable them in a suit for the administration 
of his assets to receive payment pari passu with 
the judgment creditors. — ^Berrington v. Evans 
(1839), 3 Y. & C. Ex. 384 100 E. R. 751. 


(c) Effect of Mistake. 

Agreement to Issue debenture — Defective execu- 
tion of Intention.] — See Companies, Vol. X„ pp. 
763, 764, Nos. 4778, 4779, 4782, 4784. 


Sect. 3.— REGISTERED CHARGES ON LAND. 

Sub-sect. 1. — ^Undeb Registration Acts. 

A, Registraiion of Charge. 

See, now. Land Registration Act, 1925 (c. 21), 
ss. 25 (2), 26. 

265. What charges may be registered-— Not 
personal covenant.] — ^Where an owner of land, who 
sought to have it registered with an indefeasible 
title, had by deed entered into a personal covenant 
with the owner of adjoining lands to make & repair 
a certain road, & in the same deed there followed 
a proviso that the costs of the road should be con- 
sidered a charge in equity, &, as far as circum- 
stances would admit, at law also, upon the owners 
of the land sought to be registered : — Held : this 
did not constitute such a charge as would be 
entered on the register of title. — lie Drew's 
Estate, Ex p. Mason (1866), L. R. 2 Eq. 206 ; 
36 Beav. 443 ; 36 L. J. Ch. 845 ; 14 L. T. 278 ; 
12 Jur. N. S. 426 ; 65 E. R. 968. 

B. Provisions Implied in Registered Charge. 

See, now. Land Registration Act, 1925 (c. 21), 
ss. 27, 28, r 


C. Form of Charge. 

See, now. Land Registration Act, 1926 (c. 21), 
s. 26. 


PART 11. SECT. 2, SUB-SECT. 7. 

B. (e). 

1. By corporation.]— Whore a mt«e. 
on a Jand was executed to a munl- 
clpal corpn., for the purpose of 
securing' a debt due to the corpn, by 
Its treasper, & by a mistake of both 
parties the mtge. did not cover a part 
of the land which It was Intended to 

rKPi* corpn. was not 

entitled to a decree rectify ing the 
mtge., though a private person under 
the circumstances would have been so 

in. Necessity for strict proof of 
mistake.] — In an action to strike out 
of a mtge. a clause as to property 
‘‘ after aocmlrcd ’* i—Held : If It cotild 
be shown that the agreement in writing 
to give such a mtge. did not contem- 
plate such a clause it must be deleted, 
but tihat the Irrefragable evidence 
necessary had not boon adduced. — 
Cottonwood Timber Co. v. Mousons 
Bank (1916), 34 W. L. U. 909.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— A. 

m What charges may he registered.] 
: as the document showed on 
ms face that its object was to secure a 
debt, it was a mtge., & could bo regis- 
tered only when it complied with form 
1 in the schedule to Land Titles Act. 
—Re Rumely Co. & Saskatoon Land 
REoisTnATioN District Registrar 
4 Sask. 

L. R. 406. — CAN. 

o. Mortgagee registering in name of 

pwre/Mwer.]— Under Real Property Act, 
Tu a mtgee. of land, under 

the old system, having exercised his 
power of sale, may apply to bring 
the land under the Act in the name of 
the P-'irchaser.— Rc Davis (1867), 1 
o. A. L. R. 67. — AUS. 

p. NecessUyfor proper cxemUion.}— 
Under Real Property Act, 1861, a 
mtge. cannot be registered wliich has 
not been executed in duplicate. — Re 
Sctrrett (1868), 2 S. A. 1. R. 21.— 
AuB* 

t. Mofic^ees holding severaUv .] — 
JJl^^^TKMPtBTON (1913), 16C. L.^ 

a. When mortgagee agent.] — The 


fact that the debt is not due to the 
mtgoo. himself for his own benefit, 
does not prevent the mtge. from beinc 
registered under the statute. — Brodib 
V. Huitan(1858), 16 U.C. R. 207.— CAN. 

b. Certificate of discharge.] — Under 31 
Viet. c. 20 (0), a registrar cannot be 
required to register a certificate ol 
discharge of mtge., applying to more 
than one instrument. Each mtge. to 
be discharged should have a separate 
Smith & Shenston 
(1871), 31 U. C. R. 305.— CAN. 

0. Effect of mistake.] — N mtge. & 
memorial were executed on Feb. 26, 
looo. but by a clerical error the date 
in the mtge. was written as 1861. 
Ihe memorial stated the date of the 
mtge. as 1855 : — Held : the error did 
not vitiate the regtetratlon. — Harty 
r. Appleby (1872), 18 Gr. 205.— CAN. 

18 

— A Judge of the Supremo 
has power to order a registrar 
w oprrpct an error In the date of 
registration of an instrument. — Re 
no??. * McAllister 

SSS^^AN^’ ^ 

t. Evince of execution.] — Under 
R, S. O. 1877, c. Ill, s. 56, the pro- 
rostered duplicate 
original of a mtge., with the registrar’s 
oertlfloate indorsed thereon, is primd 
facte evidence of the due execution of 
such Instrument.— Canada Perma- 
^ Savings Co. v. Page 
(1879), 30 C. P. 1.— CAN. 

g. Nece^y for registraiwn hy proper 
0^1^.] — Held / as pltf. had no notice 
of the mtge,, his title was good un- 
less the mtee. was registered prior 
to the registration of the deed, & in 
order to prove such registration. It 
was necessary to show that the oerti- 
fl^te had been signed by the proper 
officer.— G ould v. McGregor ( 1880), 
13 N. S. R. (1 R. & G.) 339.— can. 

h. NecesHty for specific descHption of 
contents. ] — Re North west Telephone 
CO. (1909). 12 W. L. R. 300.--CAN. 

„ k- .]— Rogers Lumber CJo. v. 

SMira (1913), 23 W. L. R. 946 ; 11 
p. L. ft. 172 ; 4 W. W. R. 441 ; 6 
Sask. L. R. 187. — CAN. 

bb. Valuation of mortgage.] — On an 


application under Land Registry Act, 
s. 176, to register a mtge., the mtge. 
shall be valued at Its true value. — 
Re Royal Trust Co., Ltd. (1912), 
17 B. C. R. 329.— CAN. 

00. Necessity for map.] — The map 
or sketch required on the registration 
of a mtge. of a portion of a lot is 
governed by Land Registry Act, s. 100. 
— Ex p. Williams (1913), 18 B. C. R. 
248.— CAN. 

dd. Necessity for registration.] — The 
covenant for payment contained in a 
mtge. in the statutory form, equally 
with the charge upon the lands created 
by such mtge., only becomes operative 
by the registration of the Instrument. 
— R. V. Toronto General Trusts 
Corpn., [1917] 1 W. W. R. 823; 11 
Alta. L. R. 138.— CAN. 

ee. .] — To ascertain whether an 

unregistered document creates an equit- 
able mtge., the test is whether it 
constitutes the bargain between the 
parties, i.c., whether it records a 
contemporaneous loan & deposit of 
title deeds, or whether It merely re- 
cords aji already completed transaction 
of loan & deposit. It is only in the 
former case that the document is in- 
admissible for want of registration. — 
Krishnaiya V. Ponnuswance Aiyar 
(1923), I. L. R. 47 Mad. 398.— IND. 


fl. .] — Where an instrument 

which should be registered was deprived 
of its value as a security by one party’s 
refusal to register it: — Held: it was 
no longer a sufficient consideration 
to bind the other party to an agree- 
ment to receive a payment by instal- 
ments. — CODNER V. WADE (1829), 2 
Nfld. L. R. 1.— NFLD. 



hh. Effect of registration.] — ^A mtge. 
deed is, when registered, valid without 
possession. — Balaji Naratan Kolat- 
FA • y: Ramchandra Ganesh Kelkab 
(1874), 11 Bom. 37.— IND. 
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Part II, — Classification of Mortgagbs. 


D, AUeraiion of Terms of Charge^ 

See, now, Land Registration Act, 1925 (c. 21). 

Registration Rules, 1925, r. 160, 
ached., Form 61. * • 

-F. Effect of Registered Charge, 
ss^27*(r)^^’9^?^ Registration Act, 1925 (c. 21), 

266. Conveyance of legal estate— May be added 
to registration of charge.]— In 1871 a lease was 
granted of a public-house for a term of ninety- 
nine yeara at a rent of £100 per annum. The lease 
contained a proviso for re-entry on default for 
twenty-one days in payment of the rent. This 
lease wm assigned to deft. R. In May, 1897. R.. 
as beneficial owner, demised the house by way of 
mtge. to F. & Sons for the residue of the term, 
less the last day thereof. No rent was reserved 
by this deed, &; R. covenanted to indemnify F. & 
Sons against the original rent. The deed con- 
tyned provisions making R. in effect a trustee 
of the last day of the term for the mtgees. or a 

^ July 27, 

1899, the house was conveyed to R. in fee at the 
£3,650, “ subject to but with the benefit 
of, the lease. To enable him to complete the 
purchase he arranged to borrow £3,000 from pltf. 

security of the house ; & on July 27, 
1899, a mtge. to the bank was executed immedi- 
ately after the conveyance to R. the £3,000 being 
paid by the bank directly to the vendors. The 
property had been described to the bank as a 
‘‘freehold ground rent of £100 a year secured on 
the house. By the mtge, deed R. conveyed to the 
bank by way of mtge. the hereditaments com- 
prised in the documents specified in a schedule, 
as to such of them as were freehold in fee simple, 
& as to such of them as he was entitled to for any 
term of years for the residue of such term, except 
the last day thereof. The schedule comprised 
the conveyance of July 27 & the other title deeds 
relating to the freehold & the counterpart of the 
lease of 1871, but no other document relating to 
any leasehold interest. At this time registration 
of title to land under the Land Transfer Acts had 
been made compulsory on sale in the parish in 
which the house was situate. 

On Aug. 28, 1899, R, applied for the registration 
of himself as proprietor of the house, with a 
possessory title. 

On the same day he executed an instrument 
charging the house with the payment to the bank 
of the £3,000 & interest. 

The charge was in the form No. 39 in the 
schedule to the Land Transfer Rules, 1898, but 
there was added to it a grant of the house to the 
bank in fee, subject to redemption. This charge 
was also taken in for registration, & on Sept. 18, 
1899, the registrar issued a certificate that R. was 
registered as proprietor of the house with a pos- 
sessory title, another certificate that the bank 
were registered as proprietors of the charge. 

In Apr. 1901, R. executed a deed of arrangement 
with his creditors to which the bank were not 
pa^es. F. & Sons took possession of the house, 
demanded payment of the rent of 
£100 from them, as well as from the trustees of 
the deed of Apr. 1901, but it was not paid. 

bank then brought an action against R., 
F. & Sons, & the trustee of the deed of arrange- 
ment, claiming to enforce their security by fore- 


closure or sale. They claimed also a declaration 
that the term had not merged in the fee, & that 
they were entitled to re-enter for non-payment of 
the rent : — Held : (1) the term was still in 
existence, & the bank, if the legal estate in the fee 
was vested in them, were entitled to enter for 
default in payment of the rent ; (2) by virtue 
of the registered charge with the added words the 
legal estate in the fee had passed to the bank. — 
Capital & Counties Bank, Ltd. v. Rhodes, 
[1903] 1 Ch. 631 ; 72 L. J. Ch. 336 ; 88 L. T. 265 ; 
61 W. R. 470 ; 19 T. L. R. 280 ; 47 Sol. Jo. 334, 
C. A. 

Annoiationa :—Aa to (2) Reid. A.-G. v. Odell, [1906] 2 Ch. 
47. OenerallVt Reid. He De Loeuw, Jakona v. Central 
Advance Sc Discount Corpn., [1922] 2 Ch. 540. Mentd. 
Lea V, Thursby, [1904] 2 Ch. 67 ; Manks v, Wlilteley, 
[1912] 1 Ch. 735 ; Re Fletcher, Readings. Fletcher, [1917] 
1 Ch. 339. 


267. Mortgagee selling under power of sale — 
Not bound to register charge before completion.] — 

Where the owner of leaseholds in London, subject 
to a mtge. by sub-demise executed before regis- 
tration of title imder the Land Transfer Acts 
became compulsory, is registered under the Acts 
as the proprietor with a possessory title, & after- 
wards the mtgee. sells under his power of sale, the 
mtgee. is not the vendor of “ registered land ** 
within the Land Transfer Act, 1897 (c. 65), s. 16 (2), 
& the purchaser cannot require him to register his 
charge before completion or to procure a transfer 
from the registered proprietor. — Re Voss & 
Saunders* Contract, [1911] 1 Ch. 42 ; 80 L. J. 
Ch. 33 ; 103 L. T. 493 ; 65 Sol. Jo. 12. 


F, Priorities of Charges, 

See, now. Land Registration Act, 1925 (c. 21), 

B. 29 ; Part XII., post, 

O, Transfer of Charges, 

See, note. Land Registration Act, 1925 (c. 21), 
ss. 33, 36 ; Land Registration Rules 1925, rr. 163- 
166. 

268. Duties of registrar.] — In 1901 C. was 
pestered under the Land Transfer Acts as pro- 
prietor of a charge on certain property in London 
for £350. In 1903 her solr., T., produced to O. 
what purported to be a transfer of the charge, upon 
which £300 was then owing, from C. to O., together 
with an authority, also purporting to be signed by 

C. , to pay the money to T. O. paid the £300 to 
T., & took the transfer to the Land Registry &; 
was registered as proprietor of the charge. The 
transfer & the authority were both forged. There 
was no negligence on the part of C., & O. was quite 
honest in the transaction & had acted with reason- 
able care. At the instance of C. the ct. ordered 
the register of charges to be rectified by removing 
the name of O. therefrom Sd restoring the name of 
C., &; that was done. O. claimed to be entitled to 
indemnity under Land Transfer Act, 1897 (c. 65), 
s. 7 (4) ; — Held : the act of the registrar in putting 
O. on the register was a mere ministerial act, £ 
not a judicial act as on the registration of a person 
first registered as proprietor of land, & it conferred 
on him no escate ot right which he had not before 
registration, & he could not show that he had a 
transfer from some one previousljr on the register, 
& in that sense relied on the register ; he, there- 
fore, could not claim any beneficial interest in the 
charge, & had not suffered any loss by the rectifica- 
tion, & was not entitled to any indemnity. — 
A.-G. V. Odell, [1906] 2 Ch. 47 ; 76 L. J. Ch. 


PART II. SECT. 8, SUB-SECT. l.—P. 

«. Priarity over volutUary conveyance ,] — ^Abell v, Middleton (1901), 2 O. L. R. 209. — CAN. 
b. Indoraement on certifUsate of <«&.)— Morris v, Bentley (1896), 2 Terr. L. R. 268.— UAN. 
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Sect, 8 . — Reaistered dhargea on land: Svb’SecU 1^0.^ 
I. & J. ; aub-oecta. 2 d; 8. Sects. 4 cfi? 5 : 
8i£b-sect. 1.] 

425 ; 94 L. T. 669 ; 64 W. R. 666 ; 22 T. L. R. 
466; 60 Sol. Jo. 404, C. A. 

Annotations: — ^Beld. Bank of England v. Cutler, [1908] 2 
K, B. 208. Mentd. Moel Tryyan Ship Co. v. Krtiger 
(1906), 75 L. J. K. B. 878. 

260. Transferee registering forged transfer — 
Right of indemnity.] — ^A.-G. v. Odell, No. 268, 
ante. 

See, now, Land Registration Act, 1926 (c. 21), 
s. 83. 


H. Land Excepted from Local Registration. 

See, now. Land Registration Act, 1926 (c. 21), 
s. 135. 


I. Registration in Middlesex. 

See Middlesex Registry Act, 1708 (c. 20), s. 1 ; 
& Land Registry (Middlesex Deeds) Act, 1891 
(c. 64). 

See, now, Land Charges Act, 1925 (c. 22), s. 18. 

270. What charges must be registered — Deposit 
of deeds without memorandum.] — Middlesex 
Re^try Act, 1708 (c. 20), does not apply to a mere 
equitable mtge., created by the deposit of the 
title deeds. — Sumpter v. Cooper (1831), 2 B. & 
Ad. 223 ; 9 L. J. O. S. K. B. 226 ; 109 B. R. 
1126. 

Annotalions : — Conid. Neve r. Pennell, Hunt v. Neve (1863), 
2 Horn. & M. 170. Apld. Kettlewell v. Watson (1884), 26 
Ch. D. 501. Retd, lie Wigrht*s Mort^agre Trusts (1873), 
43 L. J. Ch. 66 ; Battison v. Hobson, [1896] 2 Ch. 403. 
Mentd. He Norman, Ex p. Burrell (1838), 3 Deac. 76 ; 
Re Freeman, Ex p. Williams (1865), 12 L. T. 180 : Plnck 

V. Tranter, [1905] 1 K. B. 427. 

Priority of registered deed.]—i8ee Part XII., 
Sect. 1, sub-sect. 4, A., post, 

271. Deposit of deeds with memorandum.] 

— An equitable mtge. being in the nature of an 
agreement to execute a mtge., & as such enforce- 
able in equity, is within Middlesex Registry Act, 
1708 (c. 20), & therefore a memorandum not under 
seal accompanying an equitable deposit is capable 
of registration. In the absence of express evi- 
dence to the contrary, the deed, or memorial, etc., 
entered as first in number upon the register, is 
entitled to priority over a deed, etc., entered 
subsequently upon the same day. — Neve v. 
Pennell, Hunt v. Neve (1863), 2 Hem. & M. 170 ; 
2 New Rep. 608 ; 33 L. J. Ch. 19 ; 9 L. T. 286 ; 
11 W. R. 986 ; 71 B. R. 427. 

Annotations .---OonBd. Re WJgrht's Mortfirage Trust (1873), 
I? Mentd. Cummins v. JPUetcher (1879), 28 

W. R. 272 ; Pledge v. White (1896), 65 L. J. Ch. 449.^ 


64); 

1886 


J. Registration in Yorkshire. 

See Yorkshire Registries Act, 1884 (c. 
Yorkshire Registries (Amendment) Act, 

(c. 26). 

Vendor’s lien generally, see Lien, Vol. XXXII., 
pp. 276 et seq. 

272. What charges must be registered— Vendor’s 
lien.] — A vendor of land in a reg^ister county, part 
of whose purchase-money remains unpaid, i£ 
under no obligation to register a memorial of the 
vendor’s lien, but is entitled to rely on his equitable 
lien against sub-purchasers who have notice of it, 
actual or constoctive. — Kbttlbwbll t?. Watson 
; 63 L. J. Ch. 717 ; 61 

AOO *, oa W . It. ODD, C. A. 

.‘--Mentd. National Provincial Bank of England 

V. Jaokson (1886), 33 Ch. D. 1 ; Farrand v. Yorkshire 


Banking Co. (1888), 40 Oh. D^82 ; i2^ftya^«Y<)nng j. 
Payne, fl904] 2 Oh. 608 ; Berwick v. Price, 11906] 1 Ch. 
632 ; Manks v. Whiteley, [1912] 1 Oh. 736 ; Barker v. 
Stickney, [1919] 1 K. B. 121. 

278. Agreement to purchase land with part 

payment.] — ^Pltf., by an agreement in writing, 
agreed to purchase certain land from N., dt paid 
part of the purchase money in advance as appeared 
in the agreement. N. had previously by deed 
mortgaged the same land to defts. Pltf . registered 
the agreement before defts. registered their mtge., 
&» claimed priority : — Held : the agreement was 
not a conveyance or a memorandum of charge, 
therefore was not an assurance entitled to oe 
registered within Yorkshire Registries Act, 1884 
(c. 64). — Rodger v. Harrison, [1893] 1 Q. B. 161 ; 
62 L. J. Q. B. 213 ; 68 L. T. 66 ; 41 W. R. 291 ; 
9 T. L. R. 120 ; 37 Sol. Jo. 99 ; 4 R. 171, C. A. 
Annotaii(m .‘—Mentd. Whitbread v. Watt, [1901] 1 Ch. 911. 


274. Deposit of deeds without memoran- 

dum.] — (1) The Yorkshire Registries Act, 1884 
(c. 64), applies to a charge by deposit of deeds 
unaccompanied by a memorandum of deposit. 

(2) The priorities given by the Yorkshire 
Registries Act, 1884 (c. 54), are not to be altered 
except in cases of actual fraud, which means fraud 
importing grave moral blame. 

In 1889 certain beneficiaries under a will 
deposited with a bank the title deeds of an estate 
in Yorkshire to secure an overdraft by the trustees 
in order that the trustees might be guaranteed 
against loss in carrying on testator’s business. 
This was done with the knowledge & approval of 
J., a solr., who represented one of the trustees in 
this matter. The charge was never registered. 
J. subsequently took a mtge. of the same property 
& registered it, & he claimed priority over the 
bank. The bank, being satisfied with the personal 
security of the trustees, did not contest the claim : 
— Held: J. was guilty of actual fraud in taking 
advantage of a defect in the bank’s security to 
defeat the interests of his client, & he was not 
entitled to the protection of the Yorkshire Regis- 
tries Act, 1884 (c. 64). — ^Battison v. Hobson, 
[1896] 2 Ch. 403 ; 66 L. J. Ch. 696 ; 74 L. T. 689 ; 
svb nom. Re Hobson, Baluson v. Hobson, 44 
W. R. 616. 

Annotation : — As to (2) Bold. Manke v. Whiteley, [1912] 1 Ch. 

735. 

Priority of registered charge.] — See Part Xll., 
Sect. 1, sub-sect. 4, B., post. 


Sub-sect. 2. — ^Under Land Charges Acts. 
See, now, Land Charges Act, 1925 (c. 22), ss. 
10-14. 


Sub-sect. 3. — ^Under Companies Acts. 
See Companies, Vol. X„ pp. 787 ei seq. 


Sect. 4.— WELSH MORTGAGES. 

275. Nature of mortgage — Necessity for covenant 
for repayment of money.] — (1) The ct. of opinion 
pltf. was in this case entitled to a redemption ; & 
that the annuity he granted ought to be reconveyed 
on his payment of £1,060, with legal interest, to be 


PART II. SECT. 4. 

0 . Nature of mortgaoe .] — A Wei 
mtpre. is a kind of security which h 
faUen into disuse, by which on the oj 
side the land is assured to the lend 


M his seouilty, his possession of the upon its payment. — CASsmY v. Cab- 
land & enioment of the profits being sidy (1890), 24 L. R. Ir. 677. — IR. 
in lieu of interest, while on the other 

borrower is under no personal d. .] — Bauig v. Lord (1842), 

obligation to pay the principal money 2 Dr. & War. 480 ; 4 1. Eq. R. 648 ; 

but is entitled to redeem at any time 1 Con. Sc Law. 619. — IR. 
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computed from June 1, 1737, the date of the deed, 
but directed, if any sums were advanced for the 
insurance of the pltf.’s life, they should be added 
to the £1,060, & carry 5 per cent, interest from the 
respective times of paying the same. 

(2) It is objected that this is not to be considered 
as a mtge., because there is no covenant in the deed 
to repay the money ; but that objection is not 
well founded, for it is not necessary ; all Welsh 
mtges. are without this covenant & so are most 
copyhold mtges. (Lord Hardwicks, C.). — 
Lawlby V. Hooper (1746), 3 Atk. 278 ; 26 B. B. 
962, L. C. 

Annotations : — As to (1) Conid. Preston Neele (1879), 12 

Ch. D. 760 ; Secretary of State in Council of India v. 

British Empiro Mutual Life Assoe. (1892), 67 L. T. 434. 

Reid. Searle v. Carpenter (1754), Amb. 242 ; Murray v. 

Ha^n|^(1773), 2 Wm. Bl. 859 ; Bulwer v. Astley (1843), 

276. .] — ^A. being entitled in fee to a 

freehold estate in remainder expectant on the 
decease of B., demised his interest to G. for a term 
of five hundred years, subject to a proviso for 
redemption on payment of the sum of £1,000 & 
interest, without any time being fixed by the 
proviso for payment of the money ; the deed con- 
Wned a covenant by A. for payment of the money 
on demand, &; also a covenant that it should be 
lawful for B. to enter into the property, & to 
hold & enjoy the same until the payment of the 
principal money & interest : — Held : the mtge. 
was in the nature of a Welsh mtge. ; & a bill of 
foreclosure filed by B. against a person to whom 
A. had conveyed his reversionary interest, was 
dismissed, but without costs. — Teulon v, Curtis 
(1832), 1 You. 610 ; 2 L. J. Ex. Eq. 17 ; 169 B. E. 
1136. 

277. Rights of parties — Rights of mortgagor to 
redeem at any time.] — A. in 1667 conveys to B., 
subject to redemption on payment of £380 in 
1688, & possession is immediately delivered. 
Redemption decreed, & an account of profits, 
before the day of payment in the proviso. — 
Talbot v. Braddil (1683), 1 Vern. 394 ; 23 B. R, 
639, L. C. 

Annotation : — ^Be!d. Cowdry v. Day (1859), 1 L. T. 88. 

278. .] — If a mtgor. agrees the mtgee. 

shall enter, & hold till ho is satined ; length of 
time is no objection to a redemption. — Orde v, 
Heming (1686), 1 Vem. 418 ; 1 Eq. Gas. Abr. 314 ; 
23 E. R. 559, L. C. 

279. .] — Two houses devised under 

the will are a redeemable interest, & no bar arises 
from the length of time. In common Welsh 
mtges. on tendering principal & interest, the per- 
son entitled may come into this ct. for a redemp- 
tion at any time. — ^Yatbs v. Hajcbly (1742), 2 
Atk. 360 ; 26 E. R. 618, L. C. 

Annotations : — ^Reld. Webber v. Hunt (1815), 1 Madd. 13. 

Mentd. Walters v. Webb (1870), 5 Ch. App. 531. 

280. No right of foreclosure In mort- 

gagee.] — Longubt V. ScAWEN, No. 67, ante. 

281. .] — Teulon v. Curtis, No. 

276, ante. 

282. .] — Though a Welsh mtge. 

cannot be foreclosed by the mtgee., yet the mtgor. 
may redeem at any time. If, however, the mtgor. 
obtains a decree for redemption, he will be bound 
to redeem, or in default, he will be foreclosed. — 
Curtis v. Holcombe (1837), 6 L. J. Ch. 156. 

283. Whether mortgagee entitled to all 

profits — Profits largely in excess of Interest.] — 


A. conveys land to B. who is put into possession, 
but under an agreement that if A. pays the money 
in ten years B. shall reconvey. The profits 
appearing to be much more than the inWest, 
upon a bill by the heir to redeem, B. decreed to 
account for the profits, & not permitted to set the 
profits against the interest. — Pulthropb v. 
Foster (1687), 1 Vern. 476 ; 23 B. R. 602. 
Annotations : — Distd. Alderson v. White (1858), 2 De G. & J. 

97. Reid. Donovan v. Fricker (1821), Jao. 165. 

284. When time begins to run against 

mortgagor — From time principal & interest paid 
off.]— Time no bar to redemption in case of a 
Welsh mtge., unless twenty years after principal 
& interest paid by perception of rents & profits. 
Length of possession, as a ground for presuming 
a release, depends on the nature of the possession, 
whether adverse or not. — Fenwick v. Reed (1816), 
1 Mer. 114 ; 35 B. R. 618, L. C. 

Annotations: — Distd. Price v. Carter (1837), 1 Jur. 233. 

Mentd. Adams v. Fisher (1838), 3 My. & Cr. 526 ; A.-G. v. 

Chesterfield (1854), 18 Beav. 596. 


Sect. 5.— MORTGAGES BY WAY OF ANNUITY 
DEED. 

Sub-sect. 1. — Grant op Annuity with Proviso 
FOR Repurchase or Redemption. 

Annuities generally, see Rentcharges &i 
Annuities. 

286. Purchase of annuity distinguished from 
loan on security.] — Pltf. has confused the pur- 
chase of a redeemable annuity with an advance as 
a loan — ^two things quite different, not in form 
merely, but in substance, for in the latter case the 
person who receives the money remains a debtor, 
in the former he does not (Lord Hatherley, C.). — 
Knox v. Turner (1870), 6 Oh. App. 616 ; 39 
L. J. Ch. 760 ; 23 L. T. 227 ; 18 W. R. 873, L. 0. 
Annotation .—Apld, Preston v. Neele (1879), 12 Ch. D. 760. 

286. Redeemable annuity — Treated as security 
for loan.] — ^A rentcharge of £20 granted in con- 
sideration of £240, redeemable on repayment of the 
consideration to the grantee’s heirs, within a year 
after notice of the death of his wife, ceases on 
repayment of the sum stipulated to his exors., the 
conveyance being considered as a security for 
money. — Stokes v, Verrier (1677), 3 Swan. 634 ; 
36 E. R. 1003 ; evh nom. Stoakbs v. Verrier, 
Cas. temp. Finch, 292, L. C. 

Annotation : — ^Reld. Tabor v. Tabor (1679), 3 Swan. 636. 

287. .] — An annuity redeemable is a 

loan for money. — Floybr v. Shbrard (1743), 
Amb. 18 ; 27 B. R. 10, L. C. 

Annotations : — ^Reld. Searle v. Carpenter (1754), Amb. 242 ; 

Bulwer V. Astley (1844), 1 Ph. 422. 

288. .] — A., by several deeds of the 

same date, panted, for valuable considerations, 
several annuities or rentcharges for lives, to be 
issuing & payable out of certain real estates, of 
which he was the owner, reserving to himself 
& his heirs, in each case, a power to repurchase the 
annuity, on payment, at three months’ notice, of 
the original price, together with a half-yearly 
payment of it in advance. Each annuity was 
secured by the personal covenant of the grantor, 
by clauses of (ustress & entry in case it should 
be a certain number of days in arrear, & by a 
warrant of attorney to confess judgment against 
the grantor for double the original price ; & by 


2801 . JEHghts of parties — Right of 
mortgagor to redeem at any time — No 
right of foreclosure in mortgcmee.] — Re 
Cronin, [1914] 1 I. R. 23. — IR. 

0 . Mortgagor entUled to fair 


rcirf.l— M ouat V. Mackenzie (1875), 
1 V. L. R. (Eq.) 73.— AUS. 

f. Necessity for registration.) — Held : 
snob an agreement was a charge in 
the nature of a Welsh mtge., which. 


by Irish Laud Act, 1903, s. 54 (4), 
ought to be registered within thm 
months, 8c as It had not been so regis- 
tered it was void. — Henderson v. 
BURNS (1920), 54 I. L. T. 149.— IR. 
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Mortgage. 


Sect, 6 . — Morigagea by toay of annuity deed: Sub- 
sects, 1 <£? 2. Sect. 6 ; Sub-aecte, 1, 2 <£: 30 

aaoi^er deed of even date which recited the 
annuities as being respectively subject to '‘a 
proviso for redemption or repurchase/’ the real 
estates on which they were charged, were con- 
veyed to trustees for a term of years, with a 
power of sale to secure the regular payment of 
them, & subject thereto on trust for the grantor. 
The grantor by his will charged his real estates in 
aid of his personal estate with the parent of his 
debts, other than mtge. debts, & subject thereto, 
devised them in strict settlement : — Held : the 
annuities were to be treated as securities for the 
repayment of loans, & consequently the value of 
them, there being no personal assets for their 
payment, was, by virtue of the will, a charge upon 
the corpus of the real estates, & the tenant for life 
of the real estates, as between him & the remainder- 
man, was only liable to keep down the interest on 
such value. — Bulwbr v. Astley (1844), 1 Ph. 
422 ; 13 L. J. Ch. 329 ; 3 L. T. O. S. 70 ; 8 Jur. 
623 ; 41 E. B. 602, L. C. 

Annotations ;->Diitd. Preston v. Neele (1879), 12 Ch. D. 760. 

Oonid. Re Grant, Walker v. Martlneau (1883), 52 L. J. Ch. 

652 : Re Muffett, Jones v. Mason (1888), 39 Ch. D. 634. 

Mentd. Re Dawson, Arathoon v. Dawson, [1906] 2 Ch. 211. 

289. Proof that annuity redeemable — Parol 
evidence not admitted.] — Parol evidence that it 
was part of the agreement for an annuity, that it 
should be redeemable, although not made part of 
the contract in writing, refused to be admitted. — 
PORTMORB (Lord) v, Morris (1787), 2 Bro. C. C. 
219 ; 29 E. B. 122. 

Annotations : — Consd. Haynos v. Haro (1791), 1 Hy. Bl. 659. 

Reid. Townshond v, 8tani>rroom (1801), 6 Vos. 328. 

290 , ,] — Parol evidence to prove 

that an annuity was intended to be redeemable, 
no such covenant being in the deed, is inad- 
missible. — ^Habe V. Shearwood (1790), 3 Bro. 
C. 0. 168 ; 1 Ves, 241 ; 29 E. B. 470. 

Annotation: — ^Re!d. Townsheud v. Stangroom (1801). 6 

Ves. 328. 

201. Right of repurchase — Assignable.] — By 

an indenture, dated Mar. 12, 1888, A., in con- 
sideration of £2,000 paid to him by a life assurance 
CO., covenanted, if he should survive his father, 
to pay to the co. an annuity of £1,400 during his 
life ; & A., as beneficial owner, conveyed to the 
CO. all the dividends, interest, & annual income of 
the proceeds of the sale of certain freehold, copy- 
hold, & leasehold property, or of the property 
itself until sale, to have & to hold the same unto 
& to the use of the co. & their assigns by way of 
security for the said annuity of £1,400.” Under 
clause 4 of the deed A. might, upon giving to the 
CO. or their assigns one c^endar month’s notice 
of his intention to do so, & upon paying to the co. 
or their assigns, on or before Mar. 12, 1890, the 
sum of £3,000, together with the amount of any 
additional premiums payable as thereinafter 
mentioned, & all costs & expenses, & all arrears, 
if any, of the annuity of £1,400, up to the day of 
repurchase, repurchase the annuity, & the premises 
thereinbefore conveyed by him should upon such 
repurchase be reconveyed on his request A; at his 
expense. By clause 8 it was provided that the 
deed should ” be deemed to be a mtge. within 


Conveyancing A Law of Property Act, 1881 
(c. 41), ss. 19-24,” A that the powers thereby 
conferred on mtgees. should be incorporated 
therein. By an indenture, dated Dec. 31, 1889, in 
consideration of £8,500, A., as beneficial owner, 
assigned to B. all his reversionary interest in the 
hereditaments before-mentioned subject to the 
deed of Mar. 12, 1888. On Mar. 11, 1890, B., in 
pursuance of the 4th clause of the deed of Mar. 12, 
1888, gave notice to the co. of his intention to 
redeem the securities A repurchase the annuity. 
The money was tendered to the co. first on behedf 
of B., then on behalf of A. The co. refused the 
tender. An action was accordingly brought 
against the co. by A. A B. claiming that they were 
entitled to redeem the property comprised in the 
deed of Mar. 12, 1888, A to have a reconveyance 
thereof : — Held : the deed was a mtge., A the right 
of repurchase under clause 4 thereof was not a 
personal privilege, but one capable of assignment ; 
A, therefore B. had the right to redeem the pro- 
perty. — Secretary op State in Council op 
India v, British Empire Mutual Life Assurance 
Co. (1892), 67 L. T. 434, C. A. 

Policy to secure annuity — Annuity redeemed by 
grantor .] — See Insurance, Vol. XXIX., p. 381. 
Nos. 3051, 3062. 


Sub-sect. 2. — ^Begistration op Annuity Deeds. 

See^ now^ Law of Property Act, 1925 (c. 20), 
s. 121 Land Charges Act, 1925 (c. 22), ss. 4 (1), 

*202. Necessity for registration — Except against 
subsequent incumbrancers with notice.] — ^A land- 
owner by deed in Peb. 1872, charged his land with 
two life annuities. He subsequently made several 
mtges. of the property by deeds, some of which 
recited the annuity deed. The annuity deed 
had not been registered as required by Judgments 
Act, 1864 (c. 16), s. 12 ; — Held: as Judgments Act, 
1864 (c. 16), s. 12, was in similar terms to the 
claims in the Begistry Acts which had been 
decided not to make an unregistered conveyance 
void as against a subsequent purchaser who had 
notice of it the legislature must be taken to have 
used the words in Judgments Act, 1854 (c. 15), 
in the sense given to them by those decisions A 
the annuities therefore were valid as against all 
the subsequent incumbrancers who took with 
notice of them, A against the trustee in bkpey. of 
the grantor. — Greaves v, Topield (1880), 14 
Ch. D. 663 ; 60 L. J. Ch. 118 ; 43 L. T. 100 ; 28 
W. B. 840, C. A. 

Annotations : 

Taoon v, T 
Btone, [189 
K. B. 574. 


— Confd. A Enid. Re Monolithic Building Co., 
he Co.. [19161 I Ch. 643. Mentd. Jay v. John- 
13 ] 1 Q. B. 25 ; Poster tj. G. E. Ry., [1920] 2 


Sect. 6.— COLLATERAL TRANSACTIONS 
ACCOMPANYING MORTGAGES. 

Sub-sect. 1. — Suretyship. 

Rights of surety — ^To indemnity .] — See Guaran- 
tee, Vol. XXVI., pp. 122—125, Nos. 867-888. 

Liability of surety.] — See, generally. Guarantee, 
Vol. XXVI., pp. 62 et aeq. 


PART II. SECT. 6, SUB-SECT. 1, 

g. LialdlUv of surety.] — ^Monbrll v, 
Mitchell (1863), 23 u. C. R. 116. — 

CAN. 

h. Rights of surety,] — Purdom v, 
NioHOia (1888), 15 S. C. R. 610. — 

CAN. 

k. Release of surety.] ■— Held : the 
giving a mtge. by M., one of the two 
sureties, did not of itself discharge S., 


surety. — K err v. Hbreforu 
(1859), 17 U. C. R. 168.--CAN. 


1. Mortgage hy surety — Release of 
pnncipaZ.}— H. had leased to deft, 
certain premises, pltf. becoming his 
surety lor the rent. Deft, being In 
anw, the three met, A it was agreed 
JkaJ the lease should be given up ; 
^at pltf. should secure H. by mt^. 
for the amount due ; & that H. should 


release deft. The mtge. was executed. 
& H. gave a receipt to pltf. for the 
sum secured. Before the mtge. fell 
due or had been satisfied, pltf. sued 
deft, as for money paid, A the Jury 
found that the mtge. was received in 
satisfaction of deft.'s debt, with his 
assent : — Held : the action would lie. 
— -MoVioar t>. Rotcb (1859), 17 

U. C. R. 629.— CAN. 
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Pabt II. — Classification of Mortgages. 


To mortgagor’s security.] — See Guarantee, 

Vol. XXVI., pp. 112-121, Nos. 782-853. 

Release ol surety.] — See^ generally. Guarantee, 
Vol. XXVI., pp. 151 et seq. 


Sub-sect. 2. — ^Warrant of Attorney. 
Note. — As warrants of attorney are in practice 
obsolete, cases dealing theretoith have been excluded. 

For formalities of execution of warrants of 
attorney.] — See Deeds, Vol. XVII., pp. 217-220. 


Sub-sect. 3. — Bond. 

Bonds, generally, «ec Vol. VII., pp. 104 ct scq, 

293. Validity.] — It is not usury to take a bond for 
the payment of the legal interest of a sum of money 
on mt-ge., although made payable half-yearly. — 
Gbysii.u r. Whichcott (1632), Cro. Car. 283 ; 
79 E. R. 848. 

294-. .] — A paiiy having applied to deft. 

for the loan of a sum of £t»,700 for twelve months, 
on tlie security of a rntge. of freehold property, 
deft, refused to advance the money unless the 
borrower would give him a promissory note for 
tile amount, to be discounted by him at £5 per 
cent. This tlu^ borrower agi*eed to, & a bond & 
mtge. were given for £6,700, & the sum of £6,365, 
tlic amount of the note minus the discount & 
(rharge of preparing the securities, was paid to 
the borrower. An ejectment having been brought 
to recover possession of th<5 premises, on the 
ground that the mtge. was invalid as being given 
for an usurious consideration, the jury found 
that the primary object of the transaction was the 
discounting of the note, the mtge. being only a 
(Millateral security in the event of the note not 
being paid : — Held : the transaction was not 
usurious, & the mtge. was valid independently of 
7 Will. 4 & 1 Viet. c. 80, & 2 & 3 Met. c. 27.— 
Doe d. Haughton v. King (1843), 11 M. & W. 
333 ; 12 L. J. Ex. 320 ; 1 L. T. O. 8. 81 ; 7 Jur. 
517; 152E. B. 831. 

^innotaiiuns : — ^Apld. Bell v. (lolomaii (1845), 2 ( *. B. 268. 

Ezpid. James v. Rice (1854), Kay, 231. Reid. Follett 

V. 5loore (1849), 4 Exch. 410 ; Nixon r. PhillJiiH (1852), 

7 Exch. 188 ; Lane v. Horlock (185(i), 5 H. L. C’as. 580. 

295. .] — Wliere a bond & mtge. are con- 
tained in one instrument, the jiower to create the 
one security cannot have any influence in deter- 
mining the validity of the power to create the other. 

L., one of the exors. of M., & of the devisees in 
trust of M.’s estate, gave a bond to O. for £7,000, 
describing himself as sole ex or. of M. but the 
condition was for payment by L., his exoi-s. & 
administrators : — Held : in an action on the 
bond, L. could not plead the debt was not due 
from himself personally but from him in his 
character of exor. — Lindsay v. Oriental Bank 
at Columbo (1860), 13 Moo. P. 0. C. 401 ; 3 
L. T. 98 ; 15 E. 11. 151, P. 0. 

Annotations: — Refd. Gavin r. Haddon (1871), L. II. 3 P. O. 

707. Mentd. Lindsay r. Duff (1862), 15 Moo, 1*. C. C. 

452. 

296. Formalities.] — A bond conditioned for 
payment of a sum of money to the obligee, on a day 
named, according to a proviso contained in a 
conditional surrender of even date, whereby A., 
not the obligor in the bond, surrendered to the 


obligee certain copyhold lands, for securing pay- 
ment of the same sum : — Held : to require only 
a £1 stamp, although it bore no stamp denoting 
the payment of the ad valorem duty on the 
surrender, & the latter was not produced. — Q uin 
V. Kino (1836), 1 M. & W. 42 ; 4 Dowl. 736 ; 1 
Gale, 407 ; Tyr. & Gr. 407 ; 5 L. J. Ex. 140 ; 150 
E. R. 338. 

Annotations: — ^Reld. Walmcsloy r. Brierly (1836), 1 Mood. 
& R. 529 : Tooveyr. Simons (1839), 3 Jur, 1173. Mentd. 
Scott r. Staley (1838), 4 Bing. N. C. 724. 

297 . .] — Documents of title were deposited, 

with a written memorandum expressing that they 
were deposited to secure an annuity, also secured 
by bond. The bond was enrolled but not the 
memorandum. The ct. declined to direct a sale 
of the property comprised in the security. — 
Re Swann, Ex p. Miller (1849), 3 De G. & Sm. 
553 ; 18 L. J. Bey. 9 ; 12 L. T. O. S. 455 ; 13 
Jur. 146 ; 64 E. R. 602. 

298 . Rights of obligor.] — Wliere a mtgee. lends 
more money upon bond to the mtgor. he shall 
not redeem unless he pay the principal & interest 
due on the bond as well as on the mtge. But 
if he mtge. the equity of redemption to another, 
the second mtgee. shall not be affected by the 
bond since it is but a personal charge upon the 
mtgor. — G orey’s Case (1697), 3 Salk. 240 ; 91 
E. R. 800, L. C. 

299 . .] — To debt on bond conditioned 

for the payment of a sum of money, which the 
condition stated to have been taken up, borrowed, 
& received by defts. of pltfs. at respondentia 
interest, secured by a cargo of goods shipped 
from (Calcutta to Ostend ; it is competent to deft, 
to plead that the bond was given to secure the 
price of goods sold by pltfs. to defts. in the East 
Indies, & illegally prepared by pltfs. for shipment 
fi’om thence to beyond tlie (’ape of Good Hope, 
without the licence; of the East India co. ; without 
proceeding to state formally, that the condition 
was colourable, to conceal the illegality of the 
transaction, & to negative that the; bond was given 
for money taken up, borrowed, received, etc. 
For the statement in t he plea is rat her explanatory 
of, than absolutely, inconsistent/ with, the trans- 
action stated in the condition of the bond ; but 
if it were inconsistent with it, the; plea would 
still be good in this form. — P axton v. I’opham 
( 1808), 9 East, 408 ; 103 E. R. 628. 

Annotations : — Retd. Hill V. Mancliostcr & Salford Wator- 
workH Co. (1831), 2 B. & Ad. 544; Flnher r. Bridges 
(1854), 3 E. tk. B. 642 ; Royal Britisli Bank r. Turquand 
(1855), 5 E. & B. 248. Mentd. Grovillo v, Atkins (1829), 

4 Mail. & Ry. K. B. 372 ; Gas Light- & Coko Co. v. Turner 
(1839), 5 Bing. N. C’. 666. 

300. .] — A. authorised his solr. to borrow 

£700 from B. to pay off a mtge., At for that pur- 
pose executed a bond & a transfer of the mtge. 
The solr. who had in his hands £700 belonging 
to B., handed over to him the bond, in which it 
is stated that it was intended as a collateral 
security. The solr. retained the transfer, which 
was never executed by the mtgee.. At afterwards 
absconded without having paid off the mtge. 
The ct. relieved A. from the bond. 

A party recovered payment at law, but, on 
equitable grounds, I’epayment was decreed : — 
Held : pltf . was also entitled to interest on the 
amount recovered from the time of its payment. — 
Young v. Guy (1844), 8 Beav. 147 ; 3 L. T. O. S. 
260 ; 50 B. R. 68. 


PART II. SECT. 6, SUB-SECT. 3. 

298 i. Rights of obligor.] — A., having 
purchased laud, & paid several instaP 
ments, but received no deed, assigned 
his right to B. taking a bond from 
J. — VOL. XXXV. 


him that if ho should obtain the deed, 
on the payment by A. to him of £100, 
in two years, he would convey to A. : 
— Held : on ejectment by B. the two 
years having expired, A. could not 
treat the bond as a mtge. & redeem 


under the Act. — Dob d. Shannon v. 
Roe (1837), 5 O. 8. 484.— CAN. 

298 ii. . J — Moleskv v. Canada 

Life Assurance Co. (Sask.), [1924] 1 

d. l. r. 001.— can. 


T 
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Mortgage. 


Sect, 6. — Collateral tranaactione accompanying mort- 
gagee : Sub-sect, 3. Part III, Sect, 1 : Sub- 
sects, 1, 2, 3, 4, 5, 6, 7 8,] 

801. Remedies of obligee.] — Dabby v, Wilkins 
( 1733), 2 Stra. 967 ; 93 B. R. 966. 

Annataiiom : — ^Refd. Wheolhouso v. Ladbrooke (1858), 3 
H. & N. 2U1. Mentd. Preston v, Dauia (1872), L. K. 8 
£xoh. 19. 

802. .] — On bond to pay interest half- 

yearly, & the principal in three years, judgment 
shall be entered on failure of paying interest, but 
with stay of execution on discharging it. — 
Maspen V, Touchet (1770), 2 Wm. Bl. 706 
96 E. R. 416. 

Annotations : — ^Refd. Howel v. Hanforth (1772), 2 Wm. Bl. 
843 ; James v. Thomas (1833), 5 B. & Ad. 40 ; Hodfirkin- 
son 1 ?. Wyatt (1843), 13 L. J. Q. B. 73. 

803. .] — A mtgee. may sue at law on the 

bond, after a decree of foreclosure. — ^A ylet v . 
Hill (1779), 2 Dick. 651 ; 21 E. R. 384. 

804. .] — When a mtge. debt is secured 

by a collateral bond the remedy on the bond is, 
under Real Property Limitation Act, 1874 (c. 57), 
s. 8, barred by the lapse of twelve years since the 
last payment of interest or acknowledgment of 
the debt, equally with the remedy against the 
land comprised in the mtge. — P eabnsidb v, 
Flint (1883), 22 Ch. D. 579 ; 52 L. J. Ch. 479 ; 
48 L. T. 154 ; 31 W. R. 318. 

AnTwtaiions : — Distd. He l*owers. Lindsoll v. I'lilllips (1883), 
30 Ch. D. 291. Eeld. He Frisbjs Allison r. Frlsby (1889), 
43 Ch. D. 106; Re Lacey, Howard v. Lightfoot, (1007] 

1 Ch. 330. 

306. .] — In 1867 T. P. mortgaged an estate 


to L. & A. for £1,000, & at the same time E. P. 
& C. P. gave to L. & A. a joint & several bond in 
the penal sum of £400, reciting that the £1,000 had 
been advanced at the request of B. P. & C. P., 
& that they had agreed to give as a better security 
for part thereof a bond conditioned for payment 
of £200 & interest. The bond was conditioned 
to be void if the mtgor. paid the mtge. money & 
interest according to his covenant. T. P. paid 
the interest till Dec. 1877, after which it fell into 
arrear, & in 1880 the mtgees. entered into posses- 
sion. B. P. died in 1883 without having made 
any payment or given any acknowledgment. 
L. & A., as creditors under the bond, took out a 
summons for administration of his estate. E. P.’s 
representatives disputed the claim on the ground 
that this was a proceeding to recover money 
secured on land, & was barred by the lapse of 
twelve years under Real Property Limitation 
Act, 1874 (c. 67): — Held: (1) this was not a 
proceeding to recover money secured on land, but 
to recover damages because another person failed 
to pay money secured on land & it did not come 
within the scope of Real Property Limitation Act, 
1874 (c. 67), s. 8 ; (2) if remedy on the bond had 
been barrable by the lapse of twelve years under 
that sect., the payments of interest by the mtgor. 
would have prevented the bar. — Re Powers, 
Lindsell V, Phillips (1885), 30 Ch. D. 291 ; 
53 L. T. 647, C. A. 


Mrwtaxums: — ConSQ. Re Frlsby, Allison v. Frisby (1889), 
43 Ch. D. 106. Mentd. Nutter v. Holland, [1894] 3 Ch. 
408. 


Part III. — Parties to Mortgages 


Sect. 1.-^ABS0LUTE OWNERS OF 
PROPERTY. 

Sub-sect. 1. — In General. 

306. Allottee under Inclosure Act — Under un- 
signed award.] — By a local Inclosure Act, comrs. 
were empowered to allot the lands to be inclosed 
among the proprietors interested ; & by section 46, 
it was enacted, that the several lands so to be 
allotted & awarded, & the new allotments should, 
immediately after such allotment should have 
been made, remain & enure to the persons to 
whom they should be allotted, who should thence- 
forth be seised & possessed thereof to the same 
uses, etc. as the lands, in lieu of which they were 
allotted, were subject to : — Held : the legal 
estate in the allotment vested in the allottee 
immediately upon its being made, & did not 
require to be completed by the award. Conse- 
quently, a proprietor, to whom an allotment was 
made & possession delivered, was empowered to 
convey the same to a mtgee., though the award 
was not signed by the comrs. for many years 
afterwards. — Dob d. Harris v, Saundbr (1836), 
6 Ad. & El. 664 ; 2 Har. & W. 350 ; 1 Nev. & 
P. K. B. 119 ; 6 L. J. K. B. 53 ; 111 E. R. 1316. 
Annotation : — Mentd. Boo d. BtiHufort v. Noeld (1841), 3 

Mail. &; U. 271. 

801 i. Retnedies of ohligee ,"] — ^Where 
bonds wore given to pay a certain auni 
dc Interest in twenty years, & also 
mtges. of lands, redeemable in ten 
years, as security for the payment of 
the principal money of the bonds ; — 

Hda : a breach of the covenant to 
pay Interest on the bonds did not 
accelerate the right of the mtgees. to 
proceed upon the mtgee. ; but they 


307. Apparent absolute owner — Son allowed by 
father to act as absolute owner — Father in posses- 
sion.] — A mtge. effected by the son upon the 
property, the father, though in possession, allow- 
ing the son to act as if absolute owner, upheld. — 
Hughes v, Seanor (1870), 18 W. R. 1122, L. C. 

By legatee — Absence of assent to legacy by 
executor.] — See Executors, Vol. XXIII., p. 389, 
Nos. 4596, 4597. 

Mortgage by order of court — Refusal of mortgagor 
to execute.] — See Deeds, Vol. XVII., p. 217, 
No. 291. 


Sub-sect. 2. — ^Bankrupts. 

Note. — The following references are to pages 
I a? numbers in the title Bankruptcy, Vols. IV. & V. 

Mortgage deed as act of bankruptcy.] — See p. 57, 
No. 489. 

Effect of unregistered adjudication order.] — See 

p. 176, No. 1640. 

Duty of official receiver not to incumber estate.] 
-See p. 197, No. 1815. 

Mortgage by partners — Act of bankruptcy by one 
partner.] — See p. 467, No. 4130. 

Powers of bankrupt over surplus.] — See p. 500, 
Nos. 4502-4504. 


wore entitled to a decree for sale of 
other bonds given as collateral security. 
— Great Western Ry. Co. v, Galt 
& Guelph Ry. Co. (i860), 8 Gr. 283. 

—CAN, 

PART III. SECT. 1, SUB-SECT. 1. 

m. By devisee — Absence of assent to 
devise by executors.}— Re McMillan, 
McMillan v. McMillan (1893), 24 




O. R. 181.— CAN. 

n. Homesteader in possession of own, 
riy.^Re SlllTH (1896), 3 Terr. 
. 376.— CAN. 

o. Necessity for wife*s signa- 

ture .} — Caryk V. KIEFER, Hoffman 
& Kurtenbach, [1922] 1 W. W. R. 
281 ; 62 D. L. R. 701 ; 15 Bask. L. R. 
64.— CAN. 



Part III. — Parties to Mortgages. 


275 


Property available for distribution — Nature of 
property passing.] — See pp. 634, 635, Nos. 5710- 
5712. 

• Estate tall.] — See p. 689, No. 6094. 

Property acquired during bankruptcy.] — 

See pp. 729, 730, 731, 732, 733, 735, 736, 737, 
Nos. 6320, 6329, 6338-6340, 6343, 6354, 6360- 
6363, 6366-6368, 6375. 

Property In reputed ownership of bankrupt.] 

^See pp. 773, 781, Nos. 6644, 6645, 6648, 6701- 
6703. 

Protection of bon& fide transactions.] — 

See p. 915, No. 7487. 


Sub-sect. 3. — Convicts. 

See Forfeiture Act, 1870 (c. 23), s. 12 ; Trustee 
Act, 1925 (c. 19), s. 65. 

308. Mortgage by prisoner — Validity — Effect of 
subsequent conviction.] — (1) Assignment of funds 
by a prisoner on a charge of felony, to secure 
payment of an antecedent debt, & costs to be 
incurred in his defence, established, notwithstand- 
ing his subsequent conviction. 

(2) Bank of England ought not to be made a 
party to a suit for the purpose of giving effect 
to a charge upon stock standing in the name of a 
felon convict. — Perkins v. Bradley (1842), 1 
Hare, 219 ; 6 Jur. 254 ; 66 E. 11. 1013. 

Atmotaiions : — Oemratln, Mentd. Cash v. Belcher (1842), 

1 Haro, 310; Fuller v. Bonett (1843), 2 Hare, 394; 

Esquimalt & Nanaimo By. v. Wilson, 11920] A. C. 358. 

309, Enforcement — Bank of England as 

party.] — Perkins v. Bradley, No. 308, ante. 

Administration of convict’s property.] — Sec 

Criminal Law, Vol. XIV., pp. 495, 490, Nos. 
5459-5461. 


Sub-sect. 4. — Infants. 

See Infants Relief Act, 1874 (c. 02), s. 1 ; Law 
of Property Act, 1925 (c. 20), s. 19 (0). 

Ratification by infants.] — See Infani\s, Vol. 
XXVIII., p. 161, Nos. 196, 197. 

Loans for purchase of necessaries.] — See In- 
fants, Vol. XXVIII., pp. 171-173, Nos. 316-331. 

Misrepresentation as to age.] — See Infants, Vol. 
XXVIII., p. 177, No. 375. 

False assertion of title inducing loan.] — See 
Infants, Vol. XXVIII., p. 180, No. 400. 

Sale of mortgaged property.] — See Infants, Vol. 
XXVIII., pp. 184, 185, Nos. 429-435. 

Power of guardian.] — See Infants, Vol. 
XXVIII., p. 189, No. 459. 

Charge for maintenance.] — See Infants, Vol. 
XXVIII., pp. 234, 235, Nos. 910-915. 

Raising costs of litigation.] — See Infants, Vol. 
XXVIII., p. 316, No. 1805. 

Execution under undue Infiuence.] — Sec Con- 
tract, Vol. XII., p. 104, No. 638. 

Copyhold fine.] — See Copyholds, Vol. XIII., 
p. 93, No. 1156. 

Infant member of building society.] — See 

Building Societies, Vol. VII., p. 471, No. 108. 


Sub-sect. 5. — Joint Tenants. 

See Law of Property Act, 1925 (c. 20), ss. 36, 102. 

310. Joint tenancy severed by mortgage.] — 
A mtge. severs the joint tenancy of the trust of a 


term. — York v. Stone (1709), 1 Salk. 158 ; 91 
E. R. 146, L. C. 

311. .] — Re Pollard’s Estate (1863), 3 

De G. J. & Sm. 541 ; 2 New Rep. 404 ; 32 L. J. 
Ch. 657 ; 8 L. T. 710 ; 11 W. R. 1083 ; 46 E. R. 


746, L. JJ. , ^ 

Annotatiotuf : — Mentd. Yarrow r. Knigrhtly (1877), 36 L. T. 

907 ; jBc Junes, Last v. Dobson, [1915] 1 Ch. 240. 

312. Mortgage by Joint tenants — Joint account 
clause — Right to mortgage money.] -yMtges. in fee 
were taken in the names of three sisters as joint 
tenants, each of the deeds containing a clause 
by which it was declared that the mtge. money 
belonged to the mtgees. on a joint account in 
equity as well as at law. The money advanced 
on the security of the mtges. formed part of the 
proceeds of the estate of a brother, to which the 
three sisters were, under his will, entitled as tenants 
in common. Having regard to this fact & the 
other facts in evidence : — Held : notwithstanding 
the insertion of the joint account clause the mtgees. 
were entitled to the mtge. money as tenants in 
common. — Re Jackson, Smith v, Sibthorpe 
(1887), 34 Ch. D. 7.32 ; 56 L. J. Ch. 593 ; 56 L. T. 
562 ; 35 W. R. 646. 


Sub-sect. 6. — Lunatics and Persons op 
Unsound Mind. 

Capacity of lunatic.] — See Lunatics, Vol. 
XXXIII., pp. 129, 132, 133, Nos. 51, 92-96. 

Judicial powers over lunatic’s estate.] — See 
Lunatics, Vol. XXXIII., pp. 190, 205, 221, 222, 
224, Nos. 871, 1095-1098, 1303-1321, 1346. 


Hub-sect. 7. — Married Women. 

See^ now. Law of Property Act, 1925 (c. 20), s. 37. 

Property restrained from anticipation.] — See 
Husband Wife, Vol. XXVII., pp. 108, 115, 116, 
127, Nos. 845, 921-933, 1032-1035. 

Property accruing to wife during separation — 
Resumption of cohabitation.] — See Husband & 
Wife, Vol. XXVII., p. 101, No. 789. 

Liability of appointed funds to satisfy debt.]— 
Husband & Wife, Vol. XXVII., p. 144, No. 1176. 

Money advanced on Joint account.] — See Hus- 
band & Wife, Vol. XXVII., p. 165, Nos. 1340- 
1343. 

Loans from wife to husband — Priority of debts.] — 

See Bankrupu’CY, Vol. IV., pp. 481, 482, Nos. 
4335-4342. 

Mortgage executed under duress.] — See Con- 
tract, Vol. XII., p. 97, No. 598. 

Mortgage in pursuance of exercise of power— 
Election by wife to confirm marriage settlement.] — 
Sec Equity, Vol. XX., p. 447, No. 1728. 

Mortgage for benefit of husband — Equity of 
exoneration.] — See Husband & Wipe, Vol. 
XXVII., p. 153, Nos. 1236 et seq, 

Effect of decree absolute for dissolution.] — 

See Husband & Wife, Vol. XXVII., p. 553, 
No. 6069. ^ 

Joint mortgage of husband & wife.] — See Hus- 
band & Wife, Vol. XXVII., p. 158, Nos. 1279- 
1282. 


Sub-sect. 8. — Partners. 
See Partnership. 


PART in. SECT. 1, SUB-SECT. 6. 

p. Judicial powers over lun tic*s 
estaic.]-—Re Gibson (1912), 22 O. W. R. 
6 ; 3 O. W. N. 1183 ; 3 D. L. R. 448. 
—CAN. 


PART III. SECT. 1, SUB-SECT. 7. 

q. Power of husband to mortg(toe 
wife* 8 property — Necessity for %oife*8 
sij/mrfttre.)— A rntgre. sisrned & sealed 
by the husband, but in which the 
wife was the only grantinfii party ; — 


leld : wholly inoperative. 

, /I u<io\ 1 ' ■* 


-Fohter V . 

nAA 


r. .] — Russ V. MirruAL Fire 

Insurance Co. op Clinton (1869), 29 
U. O. 11. 73.— CAN. 
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Mortgage. 


Sect. 2.— LIMITED OWNERS OF PROPERTY. 

^ Sub-sect. 1. — Tenants in Tail. 

See Fines & Recoveries Act, 1833 (c. 74), ss. 18- 
21, 34, 35, 39, 40, 47, &, now. Law of Property 
Act, 1925 (c. 20), ss. 1, 133 ; Settled Land Act, 
1926 (c. 18), ss. 4, 5, 13, 20, Sclied. 11. ; Law of 
Propeity (Amendment) Act, 1924 (c. 5), s. 10, 
Sched. X. 

313. Mortgage with covenant for further assur- 
ance — Subsequent bankruptcy — Liability of assignee 
In bankruptcy.]— Pye v. Daubuz, No. 163, ante. 

314. Subsequent act of bankruptcy — 

Second mortgage pursuant to covenant.]— Tenant 
m tail in remainder, assuming to be tenant in fee 
in remainder, made a mtge. in fee with a covenant 
for further assurance. He became tenant in tail 
in possession, afterwards, pursuant to his cove- 
nant, sulTered a recovery & made a new mtge. 
In the meantime, however, he had notoriously 
committed an act of bkpcy, on which, subsequently, 
a commission issued : — Held : the second mtge. 
was good as to principal, interest, & costs to the 

bkpcy. — W hite v. Hayward 
(1831), 1 L. J. Ch. 120. 

315. Estate of mortgagee' — Mortgage after vest- 

Ing In possession — Entail barred in subsequent 
bankruptcy. 1- Insolvent, who was tenant in tail 
of one foui’th of an estate, expectant on the 
decease of his father, in his schedule filed under 
the insolvent Act, stated that he was possessed 
• obtained his discharge 

in 18 Jo. He subsequently became entitled to 
one third of another fourth of the same estate, 
as tenant in tail. After the decease of his father, 
he mortgaged his interest in the estate, in 1831. 
became a bkpt., & under his bkpcy., a disentailing 
deed was executed, & a partition made. The 
assignee m insolvency discovered, in 1853, the 
mtei^st ol the insolvent in the estate, &, upon a 
bill filed by him against the assignee in bkpcy. 
& the intgee., he was declared entitled to the 
estate ; but upon further consideration ; — Held : 
(1) under 1 Geo. 4, c. 119, the assignee of the 
insolvent took no interest in one twelfth of the 
estate btYond the life of the tenant in tad; 

precluded, by the decree 
made, liom making a new declaration, & giving 

entitled 

to so much of the estate as belonged to the insol- 

disentailing 

Msuiantc aflected the question in dispute, nor 
confer upon the assignee any 
right as a,gainst the issue in tail, or on the nerson 
^titled in remainder expectak on the Sh 
^ the insolvent without issue. — >Sturgi8 v 
Morse 2 De G. F. & J. 223 ; 29 L. J. Ch! 

A !l 607,T irj ’37 ! 

tell to two undivided third parts of cerM^heri“ 
^tements, mort^d his interest in the property 

0^Ceo‘*'4“ bkpcy. the stetutTfn force wm 

Executed disentailing deed was 

sect. 04 ofVt %Ste;“b,rt^i87rSH 
executed a disentailing deed. In 1878 Lord d! 


the tenant for life, died. Pltf. was a sub-mtgee. 
from M.D., & brought this action to realise his 
security: — Held: the mtge. by Lord H., the 
tenant in tail in remainder, conferred upon the 
grantee, not merely an estate for the life of the 
grantor, but a base fee, voidable by the entry of 
the issue in tail ; notwithstanding the intervening 
bkpcy,, the subsequent disentailing deed by the 
tenant in tail operated to confirm the base fee ; 
A therefore, pltf. was entitled, under his security 
to a base fee, to continue so long as there should 
be issue of Lord H. who would have succeeded 
under the entail. — Hankby v. Martin (1883), 
49 L. T. 560. 

I 317. Disentailing deed by mortgagor — Whether 
execution ordered by court.] — In a mtge. suit by a 
judgment creditor of a tenant in tail in possession, 
the latter was ordered to execute a (Rsentailing 
deed, in order to give full effect to pltf.’s charge. — 
Lewis v. Duncombe (1855), 20 Beav. 398 ; 52 
E. R. 656; subsequent proceedings (1861), 29 
Beav. 175. 


Annotations : — Consd. Re Anthony, Anthony v. Anthony. 
[1893] 3 Ch. 498. Refd. Bankes v. Small (1887), 36 
Ch. D. 716. 


318. .] — Deft., being tenant in tail 

in remainder of certain freehold estates in the 
county of Surrey, & of certain copyholds, mort- 
gaged certain specified freeholds, & also all the 
freehold manors, messuages, hereditaments & 
premises whatsoever & wheresoever, of which he 
was seised & entitled in possession, reversion, 
remainder, or expectancy or otherwise, to pltf 
& his heirs, during the life of deft., for securing 
two sums of money & interest. The deed con- 
tained a general covenant for further assiu*ance. 
Deft, afterwards became bkpt. Pltf. having 
prepared a disentailing deed, tendered it to deft, 
for his execution, but deft, refused to execute it. 
Thereupon pltf. filed a bill, praying that deft, 
might be decreed, pursuant to his covenant for 
further assurance, to execute & deliver to pltf. a 
disentailing deed of all the estates to which he 
was entitled in tail male, in remainder or other- 
wise : — Held : he was not entitled to such a 
decree, & the bill was therefore dismissed. — 
Davis v. Tollemache (1856), 28 L. T. O. S. 188 ; 
2 Jur. N. S, 1181. 

Annotations : — Refd. Dorine: v. KynaBtoii (186S), 16 W. H. 

819 ; BunkoB r. Small (1887), 36 Ch. D. 716. 

319. Proviso for redemption as revivor of 

uses of settlement.] — Under a settlement of real 
estates made in 1831, A., in 1884, was tenant for 
life in possession, B. first tenant in tail, & C. 
second tenant in tail in reversion. B., being a 
lunatic, C., with the consent of A., disentailed 
his interest & resettled the estates, with a power 
to charge the same, which was exercised. In 
1893, B., who was then tenant in tail in possession, 
acting by C. as his committee, mortgaged the 
estates with a proviso that on redemption they 
should be “ reconveyed by the mtgees. to the 
uses, upon the trusts & with & subject to the 
powers & provisions in & by the settlement of 
1831 declared & contained”: — Held: notwith- 
standing that the estate tail was barred by Fines 
& Recoveries Act, 1833 (c. 74), s. 21, the proviso 
for redemption in the mtge. of 1893 was valid & 
operative, so that the uses created by the settle- 
ment of 1831 were revived subject to the re- 
settlement of 1884. — Re Oxenden’s Settled 
Estates, Oxenden v. Chapman (1904), 74 L. J. Ch. 
234. 

Infant tenant in tail — Sanction of court to charge 
on property — For costs of action.] — See Infants, 
Vol. XXVIII., p. 181, No. 411. 
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Sub-sect. 2. — Limited Owners op Settled 
Land under Statutory Powers. 

A, Who are Limited Owners, 

See, now, Settled Land Act, 1925 (c. 18), ss. 19- 
29; &, generally. Settlements. 

B. Formalities Precedent to Mortgage, 

See, now. Settled Land Act. 1925 (c. 18), s. 101. 

320. Notice to trustees — Trustees for purposes of 
Settled Land Acts — Compound settlement.] — Tes- 
tator by his will dated in 1870 devised a residential 
estate in settlement. In the midst of & surrounded 
by the estate & near to the mansion house there 
was a smaller property which belonged to other 
persons. The tenant for life under the will pur- 
chased the property for £7,800, &, having mort- 
gaged it for £7,000, himself providing the balance, 
he by deed in 1904 settled it on the subsisting 
uses of the will, but subject to the mtge. to 
repayment to himself of his costs, charges, & 
expenses arising out of the transaction. It was 
proved that the acquisition of this additional 
property was most desirable & beneficial. Neither 
in the will nor in the deed of 1 904 was any general 
power of sale conferred on the trustees of those 
instruments, but the deed contained a proviso 
that the trustees thereof should have power, by 
sale or mtge. of the property thereby assured, to 
raise the amount of the costs, charges k, expenses 
above referred to. The tenant for life applied 
to the ct. for its sanction to his raising the amount 
of the incumbrance & costs, charges, & exptinses 
by a mtge. of the entirety of the estate, & that the 
trustees of the deed of 1904 might b(i appointed 
trustees for the purposes of the Settled Land Act, 
of the settlement created by the will & the deed 
of 1904 : — Held: (1) the trustees of the deed of 
1904 ought to be appointed trustees of the com- 
pound settlement for the purposes of the Settled 
Land Acts, as otherwise there would be no one to 
whom notice could be properly & adequately 
given under Settled Land Act, 1882 (c. .S8), 
s. 45 (1) ; (2) the proviso (;ontained in the deed 
of 1904 had not the effect of making th(? trustees 
of that instrument trustees for the purposes of 
the Settled Land Acts, as those Acts contemplated 
trustees having a general & not a limited power, 
that is, a power exercisable at any time & for any 
purpose, & not a power exercisable in a con- 
tingency & for a particular purpose. Th(? appli- 
cation was therefoi'e granted . — Re Coull’s 
Settled Estates, [1905] 1 Ch. 712 ; 74 L. J. Ch. 
378 ; 92 L. T. CIO ; 53 W. K. 504. 

321. Request by mortgagee In writing— Owner 
having general power of appointment.] — Where 
the estate owner of a settled estate having a general 
power of appointment over the settled heredita- 
ment requires to raise money for his own use; & 
benefit, he is entitled, under Settled Land Act, 
1925 (c. 18), s. 16, to demise the settled land by 
way of legal mtge. to a mtgee., at such rntgee.’s 
request in writing, in order to secure the moneys 
advanced ; such mtge. being expressed to take 
effect subject to any prior equitable charges sub- 
sisting under the settlement. — Re Egerton 
Settled Estates, [1926] Ch. 574 ; 95 L. J . Ch. 
153 ; 135 L. T. 105. 

C. Purposes for Which Settled Land may he 
Mortgaged, 

See, now. Settled Land Act, 1925 (c. 18), ss. 63, 
71, 114. 

322. Discharge of Incumbrances on settled land 
— Mortgages — Discretion of court to refuse — Pre- 
judice to annuitants.] — The tenant for life of 


settled land, part of which was mortgaged k part 
was not, k the whole of which was charged with 
the payment of certain life annuities, proposed to 
raise a sum of money by mortgaging the settled 
land, including the part of it not then subject to 
any mtge., in order to pay off the existing mtges. 
k certain pecuniary legacies given by the settle- 
ment. The proposed mtge. would, by virtue of 
Settled Land Act, 1882 (c. 38), ss. 20, 21, take 
priority over the annuities & all other charges k 
estates created by the settlement. It was not 
proposed to pay off the annuitants out of the 
money to be raised, nor could they be so paid 
off ; k, having regard to the estimated probable 
sum which would be produced by a sale of the 
land under the powers given by the Settled Land 
Acts, it appeared that such a sale would preserve, 
whilst the proposed mtge. would unjustly pre- 
judice, their interests. It was assumed that the 
tenant for life in deciding to effect the proposed 
mtge. was acting honestly, k with the desire, 
bond fide, to preserve his family estates for those 
intended by the settlor to enjoy them ; — Held : 
Settled Land Act, 1890 (c. 69), s. 11, gave the 
tenant for life power to mortgage the unmortgaged 
part of the settled land in order to pay off the 
incumbrances on the other part ; but having 
regard to Settled Land Act 1882 (c. 38), s. 53, k 
to the circumstances, the ct. had power to inter- 
fere, to restrain him from effecting the proposed 
mtge. — Hampden v, Buckinghamshire (Earl), 
[1893] 2 Ch. 531 ; 62 L. J. Ch. 643 ; 41 W. R. 
516 ; 37 Sol. Jo. 455 ; 2 R. 419 ; sub nom, Hobart- 
Hampden V, Buckinghamshire (Earl), 68 L. T, 
695, C. A. 

AnnotaJtionH : — Consd. Re Richardson, Richardson v. 

■Richardson, [1900] 2 Ch. 779. Reid. Re Monson’s S. E., 

[1898] 1 Ch. 427; Re Hunt’s S. E., Bultcol v. Law- 

deshayne, [1905] 2 Ch. 418 ; Re Stamford & Warrinerton, 

Payne v. Grey, [191CJ 1 Ch. 404 ; Re Gladwin's Trust. 

[1919] 1 Ch. 232. Mentd. Re Chartoris, Chartoris v. 

Hiddulph, [1917] 2 Ch. 379. 

323. Tenant for life under compound 

settlement — Charge on whole property In relief of 
charge on one.] — Where an estate A. has been 
settled, k afterwards by a separate instrument the 
equity of redemption in an estate B. is settled on 
like trusts, the two settlements form one com- 
pound settlement within Settled Land Act, 1882 
(c. 38), s. 2 (1) ; & when the mtge. on estate B. 
has to be paid off, the moneys required for that 
purpose may be raised by a mtge. upon both 
estates A. & B. by the tenant for life under Settled 
Land Act, 1890 (c. 69), s. 11. — Re Monson’s 
(Lord) Settled Estates, [1898] 1 Ch. 427 ; 
67 L. J. Ch. 176 ; 78 L. T. 225 ; 46 W. R. 330 ; 
14 T. L. R. 247 ; 42 Sol. Jo. 289. 

Annotation : — Consd. Re (’ouU’h S. E., [1905] 1 Ch. 712. 

324. .] — Re Coull’s 

Settled Estates, No. 320, ante, 

325 . Legacies — Discretion of court to 

refuse — Prejudice to annuitants.] — Hampden v, 
Buckinghamshire (Earl), No. 322, ante. 

326. Costs & expenses — Of attempted 

sale.] — Where a tenant for life, acting lionestly k 
with due diligence in the exercise of the powers 
conferred on him by Settled Land Act, 1882 
(c. 38), attempts to sell the settled land, but the 
sale is unsuccessful, the costs or expenses properly 
incurred by him in respect of such attempted sale 
are payable out of capital money under sect. 21, 
clause X., of the Act. Upon an application by the 
tenant for life in such a case in reference to co.sts 
or expenses so incurred, the ct., under sects. 46 (6), 
47, k 55 (3) of the Act, has power to order that 
such costs or expenses be paid out of the property 
subject to the settlement, k raised by a charge or 
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Sect, 2 . — Limited owners of property: Sub-sect. 2, 
C.j D. <8? JE,; sub-sects, 3 <£: 4, A., B,, C., B,, 
E. d: F, Sect. 3; Sub-sect. 1.] 

the settled land . — He Smith’s Settled Estates, 
[1891] 3 Ch. 65 ; 60 L. J. Ch. 613 ; 64 L. T. 821 ; 
30 W. B. 590 ; 7 T. L. R. 517. 

827. Of purchase dc settlement of 

additional land.] — Re Coull’s Sei'tled Estates, 
No. 320, ante. 

328. Expenses Incurred by local authorities 

—Public Health Act, 1875 (c. 55).]— The tenant 
for life of an estate paid expenses which had been 
incurred by a local authority & made a cliarge 
upon the estate by above Act, s. 257 : — Held : 
this was a charge on the inheritance, & he was 
entitled to keep it alive as an incumbrance on the 
settled land, & to raise money under Settled Land 
Act, 1890 (c. 69), 6. 11, by mtge. of the estate for 
the purpose of discharging it . — Re Smith’s Settled 
Estates, [1901 ] 1 Ch. 689 ; 70 L. J . Ch. 273. 
Annotation : — Apld. lie I’izzi, Scrivener r. Aldridge, [11)07] 

1 (7h. C7. 

329. Private Streets Work Act, 1892 

(c. 67).] — A person entitled to the interest of a 
tenant for life in certain property paid the ex- 
penses incurred by a local authority in paving a 
private street, & charged ujjon the property under 
above A ct, s. 1 3 : — Held : he was entitled to a 
charge for the capital moneys so paid under s. 13, 
which gives an absolute charge on the fee simple, 
notwithstanding the fact that s. 17 of same Act 
gives limited owners a power to raise moneys so 
aid by mtge. on the terms that the capital shall 
e repaid by instalments within twenty years. — 
Re Pizzi, Scrivener v. Aldridge, [1907] 1 Ch. 
67 ; 76 L. J. Ch. 87 ; 95 L. T. 722 ; 71 J. P. 58 ; 

5 L. G. K. 86. 

330. Interest on estate duty — Finance Act, 

1894 (c. 30).] — Above Act, sect. 9 (5), does not 
empower a tenant for life to raise by mtge. of the 
inheritance the interest on the instalments of duty 
payable by the tenant for life . — Re Howe’s 
(Earl) Settled Estates, Howe (Earl) v, 
Kingscote, [1903] 2 Cli. 69 ; 72 L. J. Ch. 461 ; 
88 L. T. 438 ; 51 W. R. 468 ; 19 T. L. K. 386 ; 47 
Sol. Jo. 434, C. A. 

Annotation : — Mentd. lie Eginoiit’s S. E.,Lefrovr. Eginoiit, 
I1912J 1 Ch. 251. 

331. Where money Is required therefor — 

Meaning of “ required ’’—Not restricted to where 
mortgagee calls in money.] — Re Pare’s Settled 
Estates (1897), cited, [1902] 1 Ch. 91. 

Annotation : — FoUd. lie Clifford, Scott V. Clifford, [1902] 1 
Ch. 87. 

332. .] — The word “ re- 

quired ” in Settled Land Act, 1890 (c. 69), s. 11, 
is not confined to cases where a mtgee. has given 
notice to call in his money ; the sect, must be 
read as if “ required ” meant “ where money is 
reasonably required having regard to the circum- 
stances of the settled land .” — Re Clifford, Scott 
V. Clifford, [1902] 1 Ch. 87 ; 71 L. J. Ch. 10 ; 
85 L. T. 410 ; 60 W. R. 58 ; 46 Sol. Jo. 30. 

333. Enfranchisement — Purchase of freehold 
reversion of leasehold.] — The purchase by the 
trustees of settled property of a freehold reversion 
of leaseholds comes within the meaning of the word 
” e^ranchisement ” in Settled Land Act, 1882 
(c. 38), s. 18, the raising of money upon mtge. of 
the settled pi’operty in order to make such purchase 
may be authorised . — Re Bruce, Halsey v. 
Bru^ce, [1905J 2 Ch. 372 ; 74 L. J. Ch. 678 ; 93 
L. T. 119 ; 64 W. R. 60. 

884. Use & benefit of owner — Owner having 
general power of appointment.] — Re Egekton 
Settled Estates^ No. 321^ ante. 


D. Shifting Incumbrances, 

See, now. Settled Land Act, 1925 (o. 18), ss. 69, 
70. 

335. Land sold subject to rentoharge — Exonera- 
tion with consent of Incumbrancer — Incumbrance 
shifted to remainder of land — Consent of Board of 
Agriculture.] — “ Incumbrance ” in Settled Land 
Act, 1882 (c. 38), s. 5, includes a rentcharge 
created under Improvement of Land Act, 1864 
(c. 114) ; & therefore where settled land is subject 
to such a rentcharge, the tenant for life can, on a 
sale of part of the land, effectually exonerate the 
part sold by obtaining the consent of the owner 
of the rentcharge to charging the whole of it upon 
the land under Act of 1 882, s. 6, & the intervention 
of the Board of Agriculture under Act of 1864, 
ss. 68 & 69, is unnecessary. — Re Strafford (Earl) 
& Maples, [1896] 1 Ch. 235 ; 65 L. J. Ch. 124 ; 
73 L. T. 586 ; 44 W. R. 259 ; 40 Sol. Jo. 130, C. A. 

Annotation : — Reid. Re Bayley-Worthlngton & Cohen’s 
(Contract, [1909] 1 Ch. (>48. 

E, Effect of Mortgage by Limited Owner, 

See, now, Settled Land Act, 1925 (c. 18), s. 72. 

336. Tenant for life with power to charge por- 
tions — Mortgage with covenant not to exercise 
power.] — A tenant for life, having a power to 
charge the estate with portions for younger 
children, mortgaged his life estate, & covenanted 
not to exorcise the power : — Held : he could not, 
afterwards, charge the estate wdth portions, to the 
prejudice of his mtgees. — Hurst v, Hurst (1852), 
16 Beav. 372 ; 22 L. J. Ch. 538 ; 1 W. R. 105 ; 
51 E. R. 822. 

Annotation : — Reid. Re Bedinprfolcls & Herrings Contract, 
[1893] 2 Ch. 332. 

337. Order under private Act prohibiting aliena- 
tion — Mortgage subsequent to order.] — By a 

private Act lands & stock were vested in trustees, 
upon trust, after satisfaction of certain charges, 
to pay the yearly income to C., or for his benefit, 
as by the Act provided ; & it enacted that the 
Ct. of Ch., on the application of C. or the trustees, 
might, in accordance with the Act, & so far as the 
rules of law & equity & the jurisdiction of the ct. 
would admit, make orders & give directions so 
as to ensure that the life estate of C. should be 
inalienable, & be applied solely for his exclusive 
personal enjoyment. An order in conformity 
with this last provision was made by the judge, 
subsequently to which C. became indebted for 
money lent to pltf., to whom he mortgaged his 
life estate, as a security for the loan, in respect 
of which he further gave a judgment. Pltf. 
applied to the trustees who resisted payment on 
the ground of the said Act & order, & this bill was 
filed by pltf. to enforce his security against C.’s 
life estate. — G reen v, Mortimer (1861), 3 L. T. 
642, L. C. & L. JJ. 


Sub-sect. 3. — Limited Owners with Express 
Power. 

See, now. Settled Land Act, 1925 (c. 18), ss. 108, 
109. 

338. Power to mortgage Implied from other 
express powers — Express power of leasing — Demise 
by way of mortgage.] — (1) Testator devised his real 
estates in strict settlement, making M. first 
tenant for life, without impeachment of waste, 
after giving to male tenants for life powers to 
jointure their wives 6c provide portions for younger 
children, proceeded to authorise the tenant for 
life when in possession & the guardians of infant 
tenants for life in possession to demise any parts 
of the estate^ except the mansion house, for any 
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term not exceeding twenty-one years, at the best 
rent, without fine or premium. He then em- 
powered such tenants for life & guardians to grant 
any lease or leases of any mines or collieries, or of 
any parcels of land, for the purpose of digging for, 
winning, or gaining minerals or coal in any part 
of his estates “ for such terms or number of years, 
& under & subject to such rents or reservations 
Sc agreements, as to such tenant for life or guardians 
or guardian shall seem reasonable & proper,** Sc 
also to grant building or repairing leases for any 
term not exceeding ninety-mne years without any 
fine or premium. In 1843, M. the tenant for life, 
by a deed reciting the leasing power, in considera- 
tion of £6,000 paid to him by C., demised the mines 
included in a mining lease made by testator to E. 
in 1829, which would expire in 1848, to C. for 
ninety-nine years at a peppercorn rent, subject to 
redemption on payment of £6,000 & interest. 
The deed contained an appointment of a receiver 
of the rents Sc royalties payable by the present 
Sc future tenants. Sc did not oblige C. to work 
the mines ; but the tenant for life covenanted to 
grant, or concur in granting, such further leases 
as C. should require : — Held : this deed was a 
valid exercise of the power of leasing mines, Sc 
created a good legal mtge. for an absolute term of 
ninety-nine years. 

(2) By a deed of April, 1860, reciting the will 
Sc the power of leasing mines. Sc that M. was 
indebted to S. P. & B. in £60,000 Sc that it had 
been agreed that S. P. Sc B. should pay what was 
due on the mtge. of 1843, Sc take a transfer of 
that security, Sc that for securing to S. P. Sc B. the 
payment of the debt due to them from M. Sc any 
other moneys they might advance to him, it had 
been agieed that such further mtge. as therein- 
after contained should be made ; the mtge. debt 
of £6,000 was assigned to S. P. & B., & the term 
was also assigned to them subject to the existing 
equity of redemption. Sc M. granted his life estate 
to J. C. as a trustee for S. P. Sc B, It was declared 
that the collieries Sc property assigned to S. P. Sc 

B. should be subject to the proviso for redemption 
thereinafter contained. There followed a proviso 
for redemption of all the mtged. property on pay- 
ment of £67,000, being the aggregate of the 
£60,000, &; the moneys secured by the mtge. of 
1843 : — Held : the £60,000 was effectually charged 
on the ninety-nine years term as well as on the 
life interest, for this deed was a good exercise of 
the leasing power by varying the proviso for 
redemption in the deed of 1843, Sc that even if it 
were a defective exercise of that power, the defect 
was one which a ct. of equity would make good. — 
Mostyn V, Lancaster, Taylor v. Mostyn (1883), 
23 Ch. D. 583 ; 52 L. J. Ch. 848 ; 48 L. T. 715 ; 
31 W. R. 686, C. A. ; avhsequeni proceedings^ 25 
Oh. D. 48^ C. A. 


Sub-sect. 4. — Limited Owners with Special 
Statutory Powers. 

A. Enfranchisement of Copyholds, 

See, now, Law of Property Act, 1922 (c. 16), 
ss. 128-144; Settled Land Act, 1925 (c. 18), 
s. 71 ; generally. Copyholds, Vol. XIII., pp. 114 
et seq., 155 et seq. 

B, Ecclesiastical Expenses, 

See Ecclesiastical Law, Vol. XIX., pp. 600- 
602, Nos. 3671-3683. 


C, Inclosure Expenses. 

See Inclosure Act, 1846 (c. 118), s. 133, Sc, 
generally. Commons, Vol. XI., pp. 67 ei seq, 

339. Extent of power to mortgage — Expenses 
incurred in exchange of lands — Between husband 
Sc wife.] — ^A., a married woman, being tenant for 
life of lands allotted Sc exchanged under an 
inclosure Act, in 1810 mortgaged them for one 
thousand years to B. to secure £106 advanced by 
him to pay her share of the expenses of the 
inclosure. B. died in 1812, Sc the husband of A. 
was his exor. Sc one of his residuary legatees. 
The term passed to A.*s husband as exor.. Sc he 
died in 1824. After the death of B. no interest 
was paid. Sc upon the death of A. the remainder- 
man took possession. A.s husband bequeathed 
all his property to A. & made her one of his exors., 
but she did not prove. In ejectment upon 
demises by the exor. of A. Sc also by the exors. of 
A.*s husband : — Held : the mtge. deed was not 
invalidated by the fact that the expenses were 
partly incurred in exchanging lands allotted to A. 
with the lands of her husband. — Doe d. Francis 
V. Hare (1850), 15 L. T. O. S. 203. 

340. Limited to specific sum per acre — 

Personal liability of owner for excess.] — By the 
General Inclosure Act, 1845 (c. 118), a tenant for 
life is empowered to charge the allotments by way 
of mtge., with the inclosure expenses, not exceed- 
ing £5 per acre. Sc, by the Amendment Act, 1848 
(c. 99), the money so to be raised to be paid to the 
Inclosure Comrs. The trustees of a settlement, 
with the usual powers of sale Sc exchange, were to 
apply the moneys to arise from any sale or exchange 
in the payment off of existing incumbrances upon 
the settled estates, or in the purchase of other 
lands. The trustees sold a part of the estates. Sc 
paid the money over to the tenant for life, who 
applied it in paying the expenses of inclosure. Sc 
in improving the allotments. The tenant for life 
died without having executed any mtge. in pur- 
suance of the Act: — Held: the moneys so ex- 
pended by him were, to the extent of £5 an acre, 
a charge on the settled estates. Sc his estate was 
liable to make good the balance. — Vernon v, 
Manvers (Earl) (1862), 31 Beav. 617 ; 1 New 
Rep. 117 : 32 L. J. Ch. 244 ; 7 L. T. 563 ; 9 Jur. 
N, S. 9 ; 11 W. R. 136 ; 54 E. R. 1278. 

D. Land Improvement, 

See Land Improvement, Vol. XXX., pp. 293, 
294, 295, 296, Nos. 196-205, 215-220. 

E, Land Tax, 

See Land Tax, Vol. XXX., pp. 311, 312, Nos. 
112-122. 

F, Tithe Redemption, 

See Tithe Acts, 1836 (c. 71), ss. 77, 78 ; 1839 
(c. 62), ss. 16, 17 ; 1840 (c. 15), s. 23 ; 1842 (c. 54), 
s. 8 ; 1846 (c. 73), s. 11 ; Extraordinary Tithe 
Redemption Act, 1886 (c. 54), s. 6 (2) ; Sc, 
generally. Ecclesiastical Law, Vol. XIX., pp. 
476 et seq. 


Sect. 3.— FIDUCIARY OWNERS. 
Sub-sect. 1. — ^Personal Representatives. 

341. Mortgage of estate of deceased — Realty — 
Mortgage for debts of ancestor of infant — ^Power of 
court to authorise.] — Debts Recovery Act, 1830 


PART 111. SECT. SUB-SECT. 1. 

341 i. Mortgage of estate of deceasedr—ReaUv—MoHoage for debts of ancestor of inf ard— Power of court to authorise.]— 
Natioxal Bank v. Qourley (1886), 17 L. R. Ir. 357. — IR. 
t. .)— Re Matbri (1912). 21 W. L. R. 283 ; 4 D. L. R. 6.— CAN. 
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Sect, 3. — Fiduciary oumera: Sub-aecta, 1 d* 2, A. 

(a) i, a,] 

(c. 47), does not empower the ct., even for the 
benefit of the infant heir, to direct a mtge. of his 
real estates for payment of the ancestor’s debts 
to which it is liable. — Smethurst v, Longworth 
(1837), 2 Keen, 003 ; 7 L. J. Ch. 18 ; 48 E. R. 
760. 

Annotation: — ^Reld. Clarke r. Royal Panopticon (1857), 5 
W. R. .‘132. 

342. .] — In a creditor’s 

suit, the (^t. has no jurisdiction, under Debts 
Recovery Act, 1830 (c. 47), or 2 & 3 Viet. c. 60, 
to extend the sum to be raised by way of intge. by 
an infant, for payment of the debts of his ancestor 
or devisor, so as to includt^ money required for 
repairs, even where sucli j'epairs are necjessary in 
order to obtain an advance on mtge., A. where a 
mtge. is mucli more beneficial for the infant than 
a sale would be. — Hill v, Maithk^e (1847), 1 
De G. & 8m. 214 ; 10 L. J. Ch, 280 ; 0 L. T. O. 8. 
71 ; 11 Jur. 795 ; 63 E. R. 1038. 

-.1 — Sec Executors, \V)1. XXTV., pp. 
567, ,670, 680, 682, Nos. 6076, 6141-6160, 6161- 
6166. 

Personalty.] — See ExErtTTOH.s, ^'ol. 
XXIV., pp. 666, 668-571, 673, Noh. 6033, 6066- 
6086, 6098, 6000. 

Investment on mortgage of estate of deceased.) — 

See Executors, Vol. XXIII., pp. 328, 320, Nos. 
3040-3048. 

Administration obtained by suppression of will 
appointing executor — Validity of dispositions by 
supposed administrator.]-- Executors, Vol. 
XXIII., p. 237, Nos. 2881-2886. 


Sub-sect. 2. — Trustees. 

A. Mortgage of Trust Property, 

{a) Power to Mortgage. 
i. Exprena Power, 

343. Whether mortgagee concerned with ap- 
plication of money — Lands vested In trustees by 
statute.] — Where lands were vested in trustees by 
Act of Parliament, to be mortgaged for a par- 
ticular purpose, it was incumbent on the nitgee. 
to see the money applied accordingly. — Cotterel 
V, Hampson (1686), 2 Vern. 6 ; 23 E. R. 616, L. 0. 

344. Assignee of mortgagee.] — Testator 

devised ceH-ain freeliold estates to trustees, for 
live hundred years, upon trust that they should, 
by sale, demise or mtge. of all or any part, of the 
estat es, for all (jr any part of the term, tjr by other 
lawful moans, levy A raise £2,400, &, wlien so 
raised, upon trust that they should put &. place 
out same at. interest, upon Govt, or real security, 
&. (!all in A replace same from time to time as they 
should think proper ; A, upon trust, to pay the 
proceeds t<) the testator’s daughter, for lier life ; 
^ should, after her decease, call in the £2,400, A. 
pay saint* to tlu* daughter’s apjiointees ; tSt, in 
default of appointment, among lier children. 
Tlie trustees Domiwed the £2,400, A. executed a 
mtge. foi* same, on which they indorsed a receipt 
for the amount. The tenant for life died ; the 
mtgee, tiansferred the mtge. to pltf. On a bill to 
foreclose the mtge. one of defts. entitled to the 
£2,400 under the trusts of the will, suggested that 
the trustees never received the mtge. money ; & 
that the mtgee. was, under the trusts of the will, 
liable for its misapplication : — Held : the tinist 
implied an authority to receive the £4,200, &. the 
trustees having given a i*eceipt, it was not necessary 
for the mtgee. to show that the money reached the 


hands of the trustees. &, further, pltf. being a 
transferree for value, having the legal estate, he 
was not bound to inquire, & the ct. made a decree 
for a foreclosure. — Locke v, Lomas (1862), 6 De 
G. & Sm. 326 ; 21 L. J. Ch. 603 ; 18 L. T. O. S. 
326 ; 16 Jur. 813 ; 64 E. R. 1137. 

345. Trustees under private Act — Execution of 
specific works — ^Mortgage of materials requisite for 
executlon--Whether trust property within pro- 
visions of Act.] — By a local Act certain persons 
were incorporated as Comrs., for the purpose of 

constructing tidal basins, a dock, & other works 
at Birkenhead ” : & by a further local Act, certain 
trustees were submitted for these Comrs. ; Sd the 
property which was vested in the Comrs. by virtue 
of the former Act, was, by the subsequent Act, 
vested in the trustees. By sect. 30 of the former 
Act, the Comrs. were empowered to borrow at 
interest, on the credit of the several rates & tolls 
by that Act granted, & of any property which 
might be vested in the Comrs. by virtue of that 
Act, any sums of money, so that the amount owing 
by them did not at any one time exceed a certain 
specified sum ; A. for securing the repayment of 
the moneys so borrowed, the Comrs. might assign 
over the said rates, tolls, & property to the person 
who should advance or lend such money, as a 
security for the money so borrowed. By sect. 40, 
such mtge. was to be by deed duly stamped, etc., 
A might be according to the form given in the 
schedule to the Act. By sect. 41, such intgees. 
were to be creditors on the rates or tolls & property 
equally. By sect. 43, a register of such mtges. 
was to be kept, & to be open to inspection. By 
sect. 67, the Comrs, were empowered to purchase 
certain lands, & to agree with the parties interested 
in such lands for the purchase for a consideration 
in money, etc. After a portion of the works had 
been completed, the trustees, who were indebt-ed 
to their contractor for the execution of a part of 
the works, by two several indentures assigned to 
him by way of mtge. all the plant, goods, 
machinery, h working materials, in use in & 
about tlie docks. These deeds were not in the 
form given by the Act, nor were they registered : — 
Held : as the property assigned by these deeds 
was not sucli property as that contemplated by 
sect. 30 of the first Act, but was property to which 
the trustees were entitled independently of the 
Act ; ifc therefore the trustees had an absolute 
control over it, tlie mtges. in question were* 
valid. — M’Cormu'K v. Parry (1852), 7 Exch. 355 ; 
21 L. J. Ex. 143 ; 18 L. T. O. 8. 201 ; 166 E. R. 
084. 

346. Extent of power — Costs of mortgage In- 
cluded.] — A power in trustees to raise by mtge. a 
fixed sum implies a power to raise also the inci- 
dental costs of the mtge. — Armstrong v, Arm- 
strong (1874), L. R. 18 Eq. 641 ; 43 L. J. Ch. 
719. 

Annotations : — FoUd. Nl^htiugralo v. Reytioldn, [1902J 2 Ch. 

117. Reid. Sewell v. Bishopp (1893), 02 L. J. Ch. 015. 

347. Power given to sole executrix — With power 
to appoint another to assist in execution of trusts — 
Joint mortgage.] — B. by his will appointed his 
wife sole extrix., with power to appoint another 
person to assist her in carrying out the trusts of 
the will, & gave her certain leasehold houses 
during her widowhood, with power to sell, mort- 
gage, or lease any pai*t< thereof. & to apply the 
money to her own use, & subject thereto he gave 
the same on certain trusts in favour of his children. 
R. died in 1883, By indenture of Oct. 31, 1887, 
between the widow & other beneficiaries under the 
will, it was agreed that the widow should appoint 
another person to act with her in the trusts of the 
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willy & that she should, prior to such appointment, 
sell the leaseholds & apply the money as therein 
mentioned* The leaseholds were not sold accord- 
ing to this agreement, but the widow, by indenture 
of Dec. 8, 1887, appointed W. to act with her as 
co>trustee, & vested the leaseholds in themselves 
jointly, & by indenture dated May 19, 1888, they 
mortgaged the leaseholds to deft. He afterwards 
contracted as mtgee. to sell a part of the lease- 
holds to pltf., who refused to complete the pur- 
chase, &> sued deft, for the return of his deposit : — 
Held: the widow & W. had power to mortgage 
the leaseholds, & deft, could make a gf>od title 
to them. — Saxby r. Thomas (1890), 04 L. T. 05, 
(\ A. 

348. Power to charge for valuable consideration 
— Mortgage for past & future advances.]- -A. died 
in 1800, appointing his two sons, his partners, 
trustees & exors. lie gave £5,000 in trust for his 
daughters & their children charged on all his 
estate. He ernpowei-ed his trustees to retain the 
£5,000 in their business as long as they might 
reasonably require or wisli, & subject to that 
option, as soon as they conveniently could, 
they were to invest it otherwise. He gav’^e all 
his r(‘sidue to his sons, & declared, if t hey should 
sell or charge any part> of tlie real estat<^ for a “ full 
or valuable consideration,” it should not be liable, 
in the hands of the purchaser, to the legacy. 
C’ertain freehold business premises belonged t-o A. 

his sons in common, subject to a mtge. for 
£2,000. In 1878 the sons mortgaged these 
premises to R. to secure past & future advances. 
No fresh advanc(^ was made at the time. Out of 
previous advances the sons had, without any 
stipulation to that effect by R., paid off the 
£2,000 mtge. & taken a reconveyance to them- 
selves. Other part of such advance they had 
applied in extending their business : — Held : the 
mtge. to R. was a charge? for a valuable considera- 
tion within the terms of the will ; the testator 
liad made his sons the sole judges of the length of 
tiiiK* during w'hich it was reasonable to keep the 
amount of tlie legacies in the business ; & in the 
absence of mala fides the mtge. to R. had priority 
for the whole amount due on it to the charge of 
the £5,000. — Redman r. Rvmeu (1891), 05 L. T. 
270 ; 7 T. L. R. 425, C. A. 

Mortgage by trustees of dissenting chapel.] — 
See Ecc’LEsiastk’AL Law, Vol. XIX., p. 544, 
Nos. 4039, 4040. 

Powers of personal representatives.] See Hub- 

sect. 1, anie. 


ii. Implied Power. 

See, now. Administrations of Estates Act, 1925 
(c. 23), s. 56 ; sched. II. 

349. Under trust for sale— Whether Intention of 
testator to effect absolute conversion.] — A trust, 
” to make sale & dispose of ” testator’s real 
estates, by private .sale or public auction :-~^Held : 
not to authorise a mtge. ; there appearing an 
intention on the part of testator, that his whole 
real estate should be converted. — H aldenby v, 
Spopporth (1839), 1 Beav. 390 ; 8 L. J. Ch. 238 ; 
3 Jur. 241 ; 48 E. R. 991. 

Annotaliana : 

& Q 

529 * 

860 \ Testator, by his wiU, 
after appointing three persons his exors., gave to 
them the residue of his pei'sonal estate & direc^d 
them or other the trustees to be appointed under 
the provisions contained in his will to stand 
possessed of his residuary personal estate, upo® 
trust, at such time or times as to them should 


ur. JCi. rt. wi, 

otaliana : — Comd. .stroughlllr. An.st«y (1852), 1 Rop. M. 

Q. 635. Mentd. Gurney v. Ouniey 0»83), 48 L. I. 
19 ; Re QrifflthB, GrlflUhs r. Lewi» (1884), 26 (h. D. 46,1. 


seem meet, to sell & convert into money all such 
part thereof as should not consist of money & 
invest the produce in securities, & to stand 
possessed of same, upon trust thereout to pay Ws 
funeral expenses & debts & certain large legacies 
which he specified, & to stand possessed of the 
residue for his two sons equally, & the will con- 
tained a clause which, according to the construc- 
tion put on it by the ct., empowered the trustees 
to give receipts. Sixteen years after the death 
of testator, the then acting trustees of the will, 
who were not the exors., raised money upon a 
deposit of the title-deeds of two leasehold houses, 
part of testator’s residuary estate : — Held : dis- 
missing a claim filed by the mtgees. to enforce 
their securities, inasmuch as the trusts of the will 
showed a conversion out & out of testator’s 
property to be absolutely necessary, the trustees 
were not authorised in raising money by mtge. 

(2) A power of sale out & out-, &■ having an 
object beyond the raising of a particular charge, 
does not authorise a mtge. ; but where the power 
is for raising a particular charge, tlw‘ estate is 
settled or devised subject to that charge, it may 
be proper to raise the money by nitge., & such a 
mtge. will be supported as a conditional sah*. 

(3) Where a trust is created by will for tlH‘ pay- 
ment of debts & legacies, a purchaser or mtgee. is 
not bound to see to the application of the money 
raised, the principle referable to such a case being 
that testator has shown his intention to be to 
entrust the trustees with the power of receiving 
& applying the money. Persons, however, who 
deal with trustees raising money at a consider- 
able distance of time & without apparent reason 
for so doing, are under an obligation to inquire &> 
.see that no breach of trust is being committed. 

(4) They [the trustees] covenant, most un- 
usually to pay the money themscdves (Lord Ht. 
Leonards, 0.). — Htrouohtu. v. Anstey (1852), 
I De G. M. & (1. 635 ; 22 L. J. Ch. 130 ; 19 L. T. 
O. 8. 367 ; 16 Jur. 671 ; 42 E. R. 700, L. C. 

Amwtationa :—A 8 to U) Apld. Page v. 

L T O. S. 287. FoUd. Devaynofii i\ Robinson (18.>7), 
24 Beav. 86. As to (2) Apld. Rc blmmock. Dlrnmock y 
Dlmmock (1885), 52 L. T. I?!- /3) Conidt Re 

Henson, Chester v. 

M'Nellllo r. Acton (18.'53), 4 Do G. M. & G. 744 ., /Sabin 
V, Heapo (1859), 29 L. J. Ch. 79 ; Re Tanmioray-Wlllanmo 
& Landau (1882), 20 Ch. I). 465; 

Contract, 118941 2 Ch. 101. 

V. .SvkOH (1856). 21 Beuv. 337 ; Darke c.wUllaniHon (18 .j 8), 
22 .f. 1’. 70.5. ^ ^ ^ 

351 , .| — A trust- for sale of real estat<? 

held not to autliorise a mt.g<*. Real estate was 
conveyed t-u trustees upon trust- t-o ” stnl dis- 
pose ” thereof, &, out of the money to arise*, “ levy, 
raise & pay ” two sums of £150 & £1,000, A; invest 
the residue of the mont^ys to arise, for t he husband 
& wife for their * liv<?H, & afterwards for their 
children, in default, as the wife should 
by will ’.—Held : the trusL^es were not justified 
in raising these* two sums by mtge., inasmuch as a 
convemion of the estate into nion(*y, out & out, 
was intended. — Page v. (Vku>er (1853), 16 
396 ; 20 L. T. O. 8. 287 ; 1 W. IL 136 ; 51 E. R. 


352 , ,] — J. W. by will devised real 

property upon trust for sale when ^ os the ti^stees 
should think necessary for the purposes of his will. 
The purposes of the will required under certain 
circumstances the raising of money. J. W., the 
trustee of the will, executed mtges. of the 
estate*, received the mtge. moneys, dc applied them 
to his own use. Hubsequently some of the bene- 
ficiaries under the will brought an action against 
the trustees to recover certain moneys which 
they alleged had been received by W. os trustee 
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Hit 6c iv ,9 (&).1 

of the said will. The moneys so claimed included 
the sums raised by the disputed mtges. Judg- 
ment was recovered in the said action for the whole 
sum claimed. Execution was levied, & produced 
£1,300, which was not enough to pay the whole 
of the moneys claimed other than the mtge. 
moneys. New trustees of the will had been 
appointed, & the new trustees & beneficiaries 
brought this action against the mtgees. to set aside 
the mtges. A foreclosure action by the mtgees. 
was heard at the same time : — Held : the will 
contained no implied power to mortgage, & the 
mtges. must be set aside, but only on the terms of 
pltfs. paying to the mtgees. a due proportion of 
the £1,300 recovered from J. W. — Walker v. 
Southall, Southall v. Walker (1887), 56 L. T. 
882. 

363. Power to postpone sale — Mortgagee 

with notice.] — Testator, who died in 1841, directed 
his trustees to sell his real estate, & giving them 
some discretion therein. Instead of selling, they 
mortgaged, & retained the estate : — Held : (1) 

they had committed a breach of trust, & the 
estate having become depreciated they were liable 
for the loss ; (2) the mtge. was void as against the 
mtgee. with notice, but he was entitled to stand 
as a creditor on the produce of the estate, to the 
extent to which the mtge. money had been 
properly applied. — Devaynes v. Robinson (1857), 
24 Beav. 86 ; 27 L. J. Ch. 157 ; 29 L. T. O. S. 244 ; 
3 Jur. N. S. 707 ; 5 W. R. 509 ; 53 E. R. 289. 
Anmiaiions : — Generally, Mentd. Darko v. Williamson 

(1858), 22 J. P. 705 ; Qrayburu v. CJlarkson (1868), 3 Ch. 

App. 605 ; SmurUiwalto v. Haniiay (18U4), 6 H. 299. 

854 . Power to manage during post- 

ponement.] — Testator gave his real & residuary 
I)ersonal estate to trustees in trust for sale, with a 
power of postponement in the usual form followed 
by a power, also in common form, during such 
postponement to manage & let the real estate & 
to make out of the income or caijital of his real 
& personal estate any outlay they might consider 
necessary for renewals of leases, improvements, 
repairs, premiums on policies or otherwise for the 
benefit or in respect of his real or personal estate. 
The will contained no express power to raise money 
by mtge, or charge : — Held : the trustees had 
power to raise money by mtge. or charge of the 
rc^al estate for the purpose of repairing houses 
forming part of the real estate . — Re Bellinger, 
Durell v. Bellinger, [1898] 2 Ch. 534 ; 67 
L. J. Ch. 580 ; 79 L. T. 54. 

355. Power to settle accounts & wind up 

aflairs.] — Testator appointed H. & J. exors. & 
trustees of his will dt directed that the trustees or 
trustee for the time being of his will should have 
full power to settle his accounts &; wind up his 
affairs as they or he should think fit, & in so doing 
“ to make any sides & arrangements they or he 
shall judge expedient,” dt testator decreed all his 
real estate unto dt to the use of his trustees upon 
the trusts therein declared. After testator’s 
death J., U. having renounced probate & dis- 
claimed the trusts of the will, in order to meet 
some pressing claims against the estate borrowed 
a sum of £500 upon the security of a mtge. of a 
portion of the real estate : — Held : under the 
terms of the will J . being both exor. trustee had 

J ower to mortgage testator’s real estate . — Re 
ONES, Dutton r. Brookfield (1889), 59 L. J. Ch. 
31 ; 61 L. T. 661 ; 38 W. R. 90. 

1.25®* money — Portions for 

enlldren.j — The trust of a term is, to raise 
daughters’ portions by rents, issues, & profits ; or 


by yw joking leases for three lives at the ancient 
rent ; or by granting copyholds on fines ; the 
money to be paid to the daughters at their age of 
eighteen or marriage, or as soon after as same can 
be raised out of the premises as aforesaid ; the 
portions, as it seems, may not be raised by sale 
or mtge.— M ills v. Banks (1724), 3 P. Wms. 1 ; 
24 E. R. 943, L. C. 

Annotations .‘*—001184. Haldenby w. Spofforth (1839), 1 Beav. 

390y^oSSlr. Anstey (1852), 1 De G. M. & G. 635. 

Refd. Allan v. Backhouse (1813), 2 Ves. & B. 65 ; Ball e. 

Harris (1839), 4 My. & Cr. 264. 

857. Testamentary charge lor payment of 

debts & legacies.] — A testamentary charge of real 
estates with the payment of debts, generally, 
authorises a trustee, to whom, after imposing the 
charge, testator has devised the estates upon trust 
for other persons, to sell or mortgage the estates 
charged, & exempts the purchaser or mtgee. from 
liability to see to the application of the purchase 
or mtge. money. — ^B all r. Harris (1839), 4 My. & 
Cr. 264 ; 8 L. J. Ch. 114 ; 3 Jur. 140 ; 41 E. R. 
103, L. C. 

Annotatitms : — Consd. Stroughill v. Anstey (1852), 1 De G. 

M. & G. 635. Apld. Re Jones, Dutton v. Brookfield (1889), 

59 L. J. Ch. 31. Be!d. Oosllngr V. Carter (1845), 


644 ; Robinson v. Lowator (1854), 17 Beav. 592 ; 
V. Griffith (1864), 5 New Rep. 6. 


1 Coll. 
Barrow 


358. .] — Stroughill v. Anstey, 

No. 350, ante. 

359 . Costs of transfer of mortgage.] — 

Testator devised freehold estates to a trustee for 
a terms of two thousand years upon trust to raise 
money in aid of his personal estate for the purpose 
of satisfying his debts, funeral & testamentery 
expenses & legacies, & subject thereto he devised 
his real estates in strict settlement. The trustee 
raised £10,000 under the term, by a mtge. of the 
estates ; & on the mtgee. requiring payment he 
obtained a transferee, & the mtge. was transferred 
except as to a small portion of the estates, which 
was mortgaged by the trustee to secure the costs 
of the transfer. There still remained a sum of 
£1,600 raisable under the term in certain con- 
tingencies : — Held : it was the duty of the trustee 
to protect the term for the sake of the beneficiaries, 
& he was entitled to charge the costs of the transfer 
upon the estates. — Sewell v. Bishopp (1893), 62 
L. J. Ch. 985 ; 69 L. T. 68, C. A. 

360. Under powers of management.] — A de- 
vise by will to trustees, of leaseholds for lives, 
in trust, during the life of A., by & out of the rents 
& profits, or otherwise, to keep the premises in 
repair & full lived, & to pay the fines & expenses 
attending any renewals & repairs thereof, autho- 
rises a mtge., but not a sale of the whole lease. 
The mtgee. may procure a sale. — Garmstone v. 
Gaunt (1845), 1 Coll. 577 ; 14 L. J. Ch. 162 ; 4 
L. T. O. S. 310 ; 9 Jur. 78 ; 63 E. R. 550. 

361. .] — Trustees having power, during 

the minorities of tenants for life or in tail, to 
superintend the management of an estate, cut 
timber, erect, pull down, & repair houses, & do 
various other things of a more or less similar 
character, “ & generally to deal with the premises 
as they or he might do if they or he were the 
absolute beneficifd owners or owner thereof, 
without being answerable for any loss or damage 
which might happen thereby,” deposited with a 
bank the title deeds of the estate to secure an 
advance of money to be employed in the erection 
of buildings under the power : — Held : the bank 
had no valid title under the power. — Broom v. 
Sheffield & Rotherham Bank (1876), 24 W. R. 
948. 

— Management of business — Mortgage 
of property not forming assets of business — Mort- 
gage for purposes of business.] — Testator, who 
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died in 1866, devised bequeathed all his real & 
personal estate upon trust for sale & conversion, & 
empowered his trustees to carry on his business 
for such time as they should see fit, & to employ 
in the business all the capital which might be 
invested therein at the time of his decease, & the 
rofits thereof, & to increase or abridge, the 
usiness &> his capital therein, & generally to 
transact all matters concerns respecting the 
business, & to do all acts relative thereto, in the 
same manner as if they were absolutely entitled to 
the same. The personal estate of testator com- 
prised neai'ly the whole of the capital of the 
l)usiness. His real estate consisted of the manu- 
factory & buildings upon which the business was 
carried on, & for which he received a rent. The 
trustees carried on the business after testator’s 
death in partnership with other persons ; but the 
firm ultimately became bkpt. In 1869 one of the 
trustees advanced to his co-trustees £2,000, & the 
title deeds relating to the manufactory & premises 
were deposited with him for securing the repay- 
m(‘nt of the advance with interest. The money 
was applied for the purposes of the business. This 
transaction had not been disclosed. In .Tan. 
.1882, an action was commenced for the adminis- 
tiation of testator’s estate. In pursuance of an 
order made in that action, the business was sold 
in 1883. In Sept. 1882, certain of the bene- 
fitdaries mortgaged all their respective shares 
under the will to secure the repayment to a 
banking co. of £4,600. The banking co. applied 
by petition for leave to intervene in the action, ^ 
obtain payment of their debt. The question 
raised was, whether the trustees had power to 
make an equitable intge. of real estate, which 
did not form part of the assets employed in the 
business, for the purposes of the business : — Held : 
power to employ otlujr assets in the business was 
conferred upon the trustees by the authority to 
increase the capital of the business ; as they could 
liave sold the real estate used the proctjeds in 
the business, they were not wrong in using the 
property itself to assist in carrying on the business ; 
^ that the mtge. of 1869 had priority over the 
mtge. of 1882. — He Dimmock, Dimmock v. Dim- 
mock (1885), 52 L. T. 494. 

363. Mortgage In prejudice to prior 

annuitant.] — Testator bequeathed a pecuniary 
legacy & a life annuity to his widow, & gave aU 
his real & personal estate to trustees, upon trust, 
subject to the payment of the legacy & annuity, 
to pay the rents &; income to his daughter for life, 
A: he directed that, after her death, the estate 
should be held in tinist for liis grandchild. He 
empowered his trustees to continue his business 
of a brick manufacturer, & to increase or diminish 
the real or personal estaU? employed therein at his 
death : — Held : the annuity was a first charge 
upon the coipus of the real & peraonal estate ; Ac 
further, the trustees could not create a paramount 
charge by mortgaging the real estate to raise 
moneys for the discharge of debts incurred by 
them in carrying on testator’s business. — Re 
Webb, Leedham v, Patcheti’ (1890), 03 L. T. 
545. 

364. Duty of mortgagee to inquire into appii- 
catlon of money.] — Ball v. Harris, No. 357, 
ante, 

365. .] — Stroughill v, Anstey, No. 350, 

ante, 

-.] — See Executors, Vol. XXIV., pp. 575, 

576, 583-585, Nos. 6119, 6120, 6169-6188. 

Power of personal representative.]— Sub- 
sect. 1, ante. 


iii. Under Order of Court, 

366. Costs of petition under Trustee Acts.] — 
The costs of a petition under the Trustee Act, 
1850 (c. 60), ordered to be a charge on the real 
estate, with interest at 4 per cent. — Re Davies 
(1852), 18 L. T. O. S. 253. 

367. Costs of rebuilding mansion house — Of 
settled estate.] — A residential estate of small 
extent was settled in strict settlement upon the 
settlor, his wife Ac family, & power was given to 
certain trustees, during the minority of any person 
entitled to the rents & profits, to rebuild or repair 
the mansion house, As to pay for the cost out of the 
rents As profits ; As they also had power, with the 
consent of the tenant for life, to lease the property 
for ninety-nine years. The value of the estate 
to the settlor As his family depended chieflv upon 
the residence. Since the death of the settlor, his 
widow being tenant for life in possession, the house 
had become ruinous from the foundation having 
given way As could only be rendered habitable 
by rebuilding on a new site. The ct., on bill filed 
by the widow, authorised the trustees to raise by 
mtge. of the settled property £5,000 to be spent in 
rebuilding the residence, on being satisfied that 
the value of the estate, with the house, As subject 
to the mtge., would not be less than if the house 
had been removed As the materials sold. — Frith 
V. Cameron (1871 ), L. R. 12 Eq. 169 ; 40 L. J. Ch. 
778 ; 24 L. T. 791 ; 19 W. R. 886. 

AnnoiaiiemH : — Distd. He. Montafru, PorbiHhiro r. Moiitagru, 

11897] 2 ("ii. 8. Mentd. Conway v. Funton (1888), 40 

Ch. 1). .512. 

368. Costs of pulling down & rebuilding houses 
—Work not necessary for salvage of property.]— 

The ct. has no jurisdiction to authorise trustees of 
a settlement to raise money by mtge. of the settled 
property for the purpose of pulling down As 
rebuilding houses forming part of such property in 
a case where the rebuilding though beneficial to 
the persons interested, is not necessary for the 
salvage of the proi>erty in question. — Re Montagu, 
Derbishire V, Montagu, [1897] 2 Ch. 8 ; 66 L. J. 
Ch, 541 ; 76 L. T. 485 ; 45 W. R. 594 ; 13 T. L. R. 
397 ; 41 Sol. Jo. 490, C. A. 

Costs of street improvement — Liability of trustees 
of school.]— Education, Vol. XIX., p. 597, 
Nos. 261, 262. 

iv. Charity Truateee, 

See Charities, Vol. VIII., pp. 363, 364, Nos. 
1658-1665. 

(h) Form of Mortgage, 

See^ noWy Law of Property Act, 1925 (c. 20), 
ss. 101, 182. 

369. Covenant to pay — Personal covenant — 
Whether usual.] — Stroughill v. Anstey, No. 350, 
ante, 

370. Covenant to pay as trustees but not 

so as to create personal liability.] — P. & H. 

formerly carried on business in partnership Ac m 
such were entitled as part of their partnership 
property to certain freehold property which was 
subject to a mtge. created by them to secure 
£2,000, & interest. After the deaths of P. Ac H. 
disputes arose between their respective trustees 
as to P.’s share in the partnership property. At 
ultimately a compromise was made in pursuance 
of one of the terms of which a deed was entered 
into between pltf., the present trustee of P.’s will. 
At defts., the present trustees of H.’s will. By that 
deed pltf. as trustee granted Ac released unto defts. 
P.’s share in the mtged. premises subject to the 
mtge., At defts. as such trustees, but not so as to 
create any personal liability on the part of them 
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or either of them,** thereby jointly & severally 
covenanted with pltf. that they or‘one of them, 
their or one of their heirs, exors., administrators, 
or assigns, would pay the principal sum of £2,000 
then due in respect of the mtge. & all interest 
thenceforth to become due thereon, & woixld keep 
indemnified pltf. &; his estate &; effects &; the estate 
& effects of P. from all claims & demands on 
account thereof : — Held : the effect of the proviso 
in the covenant, if valid, would be not merely to 
limit but to destroy the personal liability on the 
part of defts. : inasmuch as there was a covenant 
to pay & indemnify, the proviso was repugnant 
to the covenant &. had no effect, &. defts. were 
therefore liable under the covenant as if the 

E roviso liad not been inseHed in it. — Watlino v. 

>KWifl, [1911] 1 Ch. 414 ; 80 L. J. Oh. 242 ; 104 
L. T. 132. 

AnnotatioHH Rsfd. Re Ro})inHon*H liantr. Hobbs 

(1911), 28 T. L. Li. 121. Mentd. Hfi Tewkesbury Gas Co., 
Tysoe v. The Co., 11911] 2 Ch. 279. 

371, .] — (1) Where the person in- 

voking the aid of the et. is himself implicated in 
the illegality, the ct. will not allow itself to be 
made an instrument to enfoi-ce an illegal agree- 
ment, whether deft, has pleaded the illegality or 
not. 

Pltf. lent money to trustees upon the security 
of a mtge. of their trust property. The ct., having 
come to the conclusion on the evidence that pltf. 
was a money-lender who had lent the money at a 
time when he was not registered as a money- 
lender under the Money-lenders Act, 1900 (c. 51), 
held the mtge. to be void, &, refuscul to enforce it 
even against one of defts., who had failed to plead 
the Act by way of defence. 

(2) A covenant by trustees “ as such trustees 
but not otherwise ” to repay a loan is merely a 
covenant to repay th(^ money out of any trust 
funds coming into their hands, A does not impose 
any personal liability upon them. — Re Hobinhon’s 
Settlement, Gant v. Hobbs, fl9l2| 1 Ch. 717; 
81 L. J. Ch. 393 ; 100 L. T. 443 ; 28 T. L. H. 298, 
C. A. 


AiinMions:— ‘Generally. Mentd. Kdgelow v. MiwKlwee. 
(1918J 1 K. B. 205 ; Upton v. PowcTl, (1921] 2 K. B. 51 ; 
Plrlo V . Kichardson (1920), 70 Sol. Jo. 1022. 

372. Whether power of sale Included.] — A 

power to raise money by sale or mtge,, held to 
authorise a mtge. with a power of sale. — Bridges 
V. Longman (1857), 24 Beav. 27 ; 53 E. R. 207. 
Anmt(Ui(m8 .'^VoUd. Re Chawner’s Trusts (1809), as L. J. 
T Mentd. A.-G. of Victoria r. EttcrNbaiik (1875); 

ij. it. 0 I*. C. 354. 

873. ,] — The charter & deed of a co. gave 

to a general meeting power to authorise the 
council to sell or mtge. The council, in pursuance 
of a direction of a general nuMding, received 
authority to mtge. They made a mtge. with a 
power of sale ; — Held : they liad no authority to 
give a power of sale. — Clarke v. Royal Pan- 
opticon (1857), 4 Drew. 2(5 ; 27 L. J. Ch. 207 ; 28 
L. T. O. S. 335 ; 3 Jur. N. S. 178 ; 5 W. R. 332 ; 
62 E. R. 10. 

Annotation : — Retd. Stevens r. Theatres, f 190.3] 1 Ch. 857. 

374. -.] — A power to mtge. includes a 

power to give to a mtgee. all such remedies as ai*e 
proper to be given to him . . . authorises 

giving to the mtgee. a power of sale (Romilly, 
JJ-V.).~CooK V. Dawson (1861), 29 Beav. 123; 
L. J. Ch. 311 ; 3 L. T. 801 ; 7 Jur. N. S. 130 ; 

^'^3 ; flj0r(f.,3De G. F. & J. 

LZlf L. JJ, 

Polld. Re Clmwiier’s Will (18«9>. L. R. 8 Eq. 
5®®- *«ntd. Re Bailey, Bailey v. BoUey (1879), 12 Ch. D. 


376. .] — Under a direction in a will to 

trustees to raise a sum of money by mtge. of a 
trust estate, in such manner as they should think 
fit : — Held : the trustees could create a mtge. 
with a power of sale. — Re Chawner’s Will (1809), 
L. R. 8 Eq. 569 ; 38 L. J. Ch. 726 ; 22 L. T. 262. 
Annotation: — Consd. Cruikshank r. Dufiln (1872), L. R. 13 

Eq. 553. 

376. .] — An exor. effected a mtge. of 

leasehold property, for executorship purposes, 
with a power of sale, to a building society, to secure 
the repayment of the money advanced as well as 
all fines, premiums, & interest on certain advanced 
shares in the society, taken by the exor. for th(* 
purpose of obtaining the loan. Upon bill filed by 
the society against a purchaser under the power of 
sale, for specific performance : — Held : the exor. 
might legally effect a mtge. with power of sale &; 
with the incidents of a building society mtge. on 
advanced shares. — Cruikshank v. Dupfin (1872), 
L. R. 13 Eq. 555 ; 41 L. J. Ch. 317 ; 26 L. T. 121 ; 
36 J. P. 708 ; 20 W. R. 354. 

Annotation : — Apld. Thonie v. Thome, [1893] 3 Ch. 196. 


(a) Effect of Improper Mortgage. 

Breach of trust generally.] — See Trusts 
Trustees. 

377. Title of assignee for value without notice — 
Validity — Mortgagee also without notice.] — Digby 
(Lord) v. Morgan (1664), 1 Rep. Ch. 244; 21 
E. R. 562. 

378. Title of mortgagee — Mortgage by agents of 
trustees for sale — After purchase by agents from 
trustees.] — Solrs. for trustees for sale, purchased 
part of the trust property & mortgaged it to A. &; 
H. The purchase was set aside : — Held : A. & B., 
who had notice of the relation in which their 
mtgors. stood to the vendors, could claim no 
better title than their mtgors. — C.ookhon v. Lee 
(1853), 23 L. J. Ch. 473 ; 21 L. T. O. 8. 258, L. C. 
A L. .TJ. 


379. — — As against cestui que trust.] - A 

soil*, received advances from a banking firm on 
loan, & as a security lodged with them a mtge. 
deed, being a security in which more than one 
person’s money had been invested. No notice of 
the deposit had been given to one of the parties to 
whom the money belonged. The solr. annually 
paid the interest out of his own resources, & subse- 
quently became bkpt. No case of negligence was 
made out against the party whose security had 
been improperly dealt with : — Held : she was 
entitled to priority over the bankers, who liad 
advanc€»d the money to her solr. & trustee. — 
Stackhouse v. Jersey (Countess) G861), 1 
John. & H. 721 ; 30 L. J. Ch. 421 ; 4 L. T. 204 ; 
7 Jur. N. 8. 350 ; 9 W. R. 453 ; 70 E. R. 933. 


Antiotaiima Layard r. Maud (1867), L. R. 4 Eq. 

'}»]' Thorpo V. Holdsworth (1868), L. R. 7 Eq. 

1,39. Dl*td. Perrin v. Burbey, [1869] W, N. 160. Apld. 
l8«mc V . Worstencroft (1892), 67 L. T. 351, Reid. Newton 
(1868), 4 Ch. App. 143 ; Tabor v. Ciuminghaiu 
(1875), 24 W. R. 153 ; Re Caetoll Brown, Roper r. 
Cast-ell & Brown. [1898] 1 Ch. 315. 


380. Mortgage by committee of lunatic.] — 

An order was made that the brother of a lunatic, 
W'ho was committee of his estate, should be allowed 
to retain the family mansion &> grounds & the 
Jieirlooms therein for his own occupation & use, 
& that of his unmarried sisters, & that £4,000 a 
year should be allowed him for his expenses in 
reference thereto. The committee with his sisters 


occupied the mansion accordingly, & incurred 
heavy &, as it was alleged, unreasonable expenses 
about the establishment. The income being 
insufficient to pay the allowance, it fell into arrear, 
the committee mortgaged the arrears. He 
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subsequentlv was removed from being committee 
& became bkpt., &> a large amoimt of bills incurred 
in keeping up the estabhshment remained unpaid. 
A surplus having arisen applicable to payment of 
the arrears, the new committee presented a peti- 
tion for direction as to its application : — Held : 
although the allowance was made to the former 
committee without any obligation to account, & 
vdih an intention indirectly to confer a benefit on 
him &> his sisters, still it was an allowance made to 
a person in a fiduciary position for a particular 
purpose, & which he had no right to mortgage, & 
the mtgee. could stand in no better position than 
the committee himself. — Re Weld (1882), 20 
Ch. I). 451 ; 51 L. J. Ch. 913 ; 46 L. T. 397 ; 30 
W. R. 385. 

Annotation : — Mentd. Itc Brown, Llewellin v. Brown (1900), 

82 L. T. 83. 

381. Liability of trustee to account — Mortgage 
of trust & private estate — Extent of accountability.] 

— Where a trustee wrongfully raises money on the 
security of the trust estate jointly with his own 
property in proportion to their respective values, 
lie must account to the trust estate for the sum 
rc^ceived in the same proportion. — Rociiefou- 
( AULD V. Boustead, [1898] 1 Ch. 550 ; 67 L. .T. Ch. 
427 ; 75 L. T. 502 ; 45 W. R. 272 ; 13 T. L. R. 
J18, C. A. ; affg. [1897] 1 Ch. 196. 

Amwtaiions : — Reid. Brooks r. Miicklcston, 11909] 2 C’h. 

Til 9. Mentd. Re (lallard, Ex p. Gallard, 11897] 2 B. 8 ; 

Isaacs r. Evans (1899), 10 T. L. 11. 113 ; Taylor e. Davies, 

(1920J A. C. (}3C. 

B, Investment of Trust Funds on Mortgage, 

(a) Poioer to Invest, 

See, note. Trustee Act, 1925 (c. 10), ss. 1, 5, 8. 
68 ; Settled Land Act, 1925 (c. 18), s. 75. 

382. Leaseholds security — Under power to In- 
vest on real security — In Ireland.] — Macleod r. 
Annesley, No. 437, post, 

383 . Leaseholds for long term — At 

peppercorn rent & onerous covenants.] — Mtgee. 
of a share of the proceeds of a real estate devised 
in trust to sell A to invest the proceeds in Govt, 
or real securities commenced an action against the 
mlgor. A the trustee of the will alleging that the 
money had been investtni upon improper securities. 
An order was made directing accounts A inquiries, 
A reserving further consideration. Shortly after- 
w/irds the trustee paid into ct. the amount of the 
mtged. share, A paid to the other beneficiaries 
their shares. The cei»tifical (* found these pay- 
ments, A as to the mode of investment stat<*d 
simply that the money had been invested on mtge. 
of leaseholds. On further consideration pltf. did 
not give notice to read the evidence taken in 
chambers. Hall, V.C., declined to hear the 
evidence taken in Chambers, held that on the 
finding in the certificate the investment was not 
shown to be improper, A that the action was 
uimecessary, A made an order giving the trustee 
his costs, A costs, chargc*s, A expenses out of the 
fund in ct. On appeal //rtd ; Under a tmst 
to invest in real securities an investment on mtge. 
of leaseholds is improper, unless the leaseholds 
are for a long term of years at a pepperconi rent 
without onerous covenants. — Re Chennell, Jones 
V. Chennell (1878), 8 Ch. D. 492 ; 47 L. J. Ch. 
583 ; 26 W. R. 595 ; sub nom. Re Cuannkll, 
Jones v, Channell, 38 L. T. 494, C. A. 

Annotations : — Mentd. Butcher v. Pooler (1883). [*2 L. J. Ch. 

930 ; Re Beddoe, Downes v. Cottain, (1893] 1 (’h. 647 ; 

Pain V. Bowden, (1896J 2 Q. B. 301 ; Bew r. Bew, (1899J 

2 Ch. 467. 


384. To raise portions.] — Trus- 

tees empowei'ed to invest on “ real securities ** 
cannot invest on mtge. of long terms of years 
created in real estate for the purpose of raising 
portions. — Leigh v, Leigh (1886), 66 L. J. Ch. 
125 ; 65 L. T. 634 , 35 W. R. 121 ; 3 T. L. R. 123. 

385 . Property let on weekly tenancies.] — 

Re Solomon, Nore r. Mkyb:r, No. 471, post, 

386. Stock mortgage.] — A mtge. was made for 
securing the retransfer of a sum of stock to the 
trustees of a will. The third share of a cestui que 
trust in the stock was afterwards by his marriage 
settlement vested in trustees, who had power to 
give receipts, to invest in govt, or real security, A 
to vary investments. Part of the mtged. estate 
was afterwards sold for less than the value of the 
stock lent, A one third of the price was paid in 
cash to the trustees of the marriage settlement : — 
Held : the estate wtis not discharged, there being 
no evidence that the cash had been duly invested, 
or that the trustees received cash instead of stock, 
in order to invest on real security. Semblc : if the 
purchase deed had contained a recital that the 
trustees of the settlement had determined to 
invest the money on real security, they need not 
have received it in stock, but their receipt for it 
in cash would have been a good discharge. — Pell 

V. De Winton (1857), 2 De G. A J. 13; 27 
L. J. Ch. 230 ; 30 L. T. O. S. 252 ; 4 Jur. N. 8. 
225 ; 6 W. R. 179 ; 44 E. R. 890, L. V, 

Annotation : -Vlentd, Rr NoitIm, Allon r. MorrlH (1884), 27 

l^h. D. 333. 

387. .] — A trustee sold out a sum of 

Consols forming part of the trust estate A in- 
vested the proceeds in a stock mtge. : — Held : 
tills was an improper investment. — Whitney v. 
Smith (1869), 4 Cli. App. 513 ; 20 L. T. 468 ; 17 

W. R. 579, L. JJ. 

Aufuttations : — Refd. Bromlry e. Kcilly (1870), 39 L. .1. CIi. 

274 ; Re CJorHolliH, Lawton r. ICIwoh (1887), 34 Ch. D. 676. 

388. .] — A cestui que trust who lias an 

interest in remainder after the determination of 
other subsisting trusts is not entitled, as a matter 
of right, to have the trust funds transferred into 
ct. ; nor will the ct. order this to be done when the 
only charge against the trustees is that they once 
invested some funds on a stock mtge. — Bromley 
V. Kelly (1870), 39 L. J. Ch. 274 ; 18 W. R. 374. 

389. Railway mortgages A debenture stock — 
Under power to invest in freehold, copyhold or 
leasehold security.) -An investment in railway 
mtges. A railway debenture stock : — Held : not to 
be authorised by a power to invest “ upon the 
security by way of mtge. of any freehola, copy- 
hold or leasehold hereditaments.” — Mortimorb v, 
Mortimore (1859), 4 Be G. A ,T. 472 ; 28 L. J. Ch. 
5,58 ; 33 L. T. O. S. 311 ; 7 W. R. 601 ; 45 E. R. 
183, L. C. A L. JJ. 

390. Sub-mortgage.] — Smethurkt v. Hastings, 
No. 401, post, 

391. Settled land -Mortgage without consent of 
tenant for life.] — The trustees of a settlement had 
power to invest the trust funds ‘‘ in their names ” 
in Govt, or real securities, A to vary investments 
with the consent in writing of the Uinant for life. 
In 1875 they sold a sum of Consols A other stock 
forming parts of the trust fund, A with the con- 
sent of the tenant for life invested the proceeds of 
sale in a contributory mtge. of real estate, which 
was effected in the names of themselves A the 
persons advancing the remainder of the money. 
In J 879 a mtge. in the names of the trustees only 
was substituted for the contributory mtge., but 
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Sect, 3. — Fiduciary owners; Sub-sscl. 2, B. (a) & 
(h) t., a, iii.] 

the consent in writing of the tenant for life was 
not previously obtained, although upon hearing 
of the change of investment he did not make any 
objection thereto. Upon the death of the tenant 
for life the money on mtge. was called in. The 
whole of the principal invested was forthcoming, 
but the remaindermen, who were entitled to the 
capital, claimed that the trustees ought to replace 
the sums of stock sold in 1876, which at that time 
stood at a lower price than in 1887 when the 
proceedings were commenced : — Held : the sale 
in 1875 was improper, as having been made for 
the purpose of effecting another investment which 
was a breach of trust as not being in the names of 
the trustees solely, & the investment of 1879 was 
also a breach of trust, as the previous consent of 
the tenant for life after the facts were fully laid 
before him was not obtained, & consequently the 
trustees were liable either to replace the stock 
sold, or to pay the difference in price of the stock 
sold in 1875 & of the same amount of stock at the 
time of the commencement of the proceedings. — 
Re Mahsingbehd’s Settlement, C'lark v. Tre- 
LAWNEY (1800), 08 L. T. 29(5, (/. A. 

Junolaiiona : — Reid. Htokos r. Prance, |181)Sj 1 Ch. 212; 
Dive, Diver. Jiocbuck, [1 ()()»] 1 Ch. .T28. 

802. Necessity for consent of court — After decree 
in administration suit. I — Wadeson v. Duke (1817), 
1 Coop. temp. Cott. 158, n. ; 47 E. K. 794, L. C. 

Investment on equitable mortgage.] — See Nos. 
41(5-427, pofit. 

Investment on contributory mortgage.] — See 

Nos. 428-432, post, 

(b) Duties of Trustees, 
i. Personal Control of Funds and Securities, 

398. Money entrusted to solicitor for Investment 
— Liability of trustees for loss.] — Trustees of stock 
sold it out & committed the proceeds to their solr. 
for investment by whom it was misapi)lied 6c lost : 
— Held : the trustees were liable for a breach of 
trust, & the cestuis que trust were entitled to relief 
against both the trustees 6c the solr., & they might 
sue either the trustees alone, or the trustees 
jointly with the solr. — Rowland v, Witiierden 
(1851), 3 Mac. 6c G, 5(58 ; 21 L. J. Oh. 480 ; 42 
E. R. 379, L. C. 

/imwtatiana : — Reid. Spciprht r, Gaunt (1883), » App. (-an. 1 ; 

llobinson v. Harkln, [18i)0J 2 ('h. 415. Mentd. Ford r. 

White (1852), 1« Beav. 120 : Harford r. Rooh (1853). » 

Hare, App. 11. Ixx. ; RobinKon r. Brif^^s (1853). 22 

L. .T, Ch. 1050 ; Htokes v, Tnmipcr (1855), 3 W. 11. 503. 

394. .] — Trustees are not justified 

in allowing trust money to get into the hands of a 
soil’., or in allowing him to hold the securities upon 
which the trust fund is invested ; 6c the law is the 
same where the estate is being administered by 
tlie ct. Trustees of an estate whicli was being 
administered by the ct. employed a solr. to 
manage the trust estate, 6c allowed him to receive 
the trust moneys for the purpose of investment. 
The solr. represented that he had duly made in- 
vestments, & he rendered periodical accounts to 
the trustees purporting to show such investments, 
6c paid the interest upon them. He had, in fact, 
never made any investments, but had misappro- 


priated the money. Sc ultimately he filed a liquida- 
tion petition, 6c a part of the trust fund was thus 
lost : — Held : the trustees were liable to make 
good the loss to the trust estate. — Re Dewar, 
Dewar v, Brooke (1885), 54 L. J. Ch. 830 ; 52 
L. T. 489 ; 33 W. R. 497 ; 1 T. L. R. 263. 

395. Permission to solicitor to retain securities.] 
— Re Dewar, Dewar v, Brooke, No. 394, ante, 

ii. Investigation of Title, 

396. Acceptance of abstract without inquiry.] — 

Hopgood V, Parkin, No. 466, post, 

397. On direction by tenant for life to invest.] — 

Upon a direction under Settled Land Act, 1882 
(c. 38), s. 22 (2), given by the tenant for life to the 
trustees for the purposes of the Settled Land Act 
to invest capital moneys in their hands upon a 
specified mtge. of real estate, the ct. declared that 
the trustees were not bound to invest upon the 
mtge. unless & until they were satisfied that the 
direction had been given upon a proper investiga- 
tion as to title, & upon a proper report as to the 
value of the proposed security, 6c ui)on proper 
advice as to the form of the mtge., & that on being 
so satisfied the trustees were bound to make the 
investment . — Re IIotham, IIotham v. Doughty, 
2 Ch. 575 ; 71 L. J. Ch. 789 ; 87 L. T. 112 ; 
50 W: R. 692 ; 40 Sol. .To. 685, C. A. 

i: — Consd. Rc Clovoland’s 8. E., 11902] 2 Ch. 

350 ; Re Hiiut 'h 8. K., Bulteol v. Lawdeshayuc, 11905] 

2 Ch. 418. Reid. Re Theobald (1903), 19 T. L. K. 536 ; 

Re Kock*s Settlmt., [1904] 2 Ch. 22; Rc Poors 8. K., 

[1910] 1 Ch. 389. 

398. Duty to make periodic investigation — No 
suspicion that title in Jeopardy.] — I do not believe 
that there is any obligation or duty on the part 
of trustees to make periodical or further investiga- 
tions as to either the title of the security or the 
solvency or the sufficiency of the mtgor. I must 
not be taken, in saying that, for a moment to 
que.stion that if there are circumstances which 
suggest to a reasonable man that the security is 
in jeopardy the duty may not arise ; but the 
liability of a trustee in dealing with an authorised 
security must really proceed on the footing of 
wilful default & not upon not making inquiries 
when he ought to do so (Cozens-Hardy, M.R.). — 
Rawsthorne V, Rowley (1907), [1909] 1 Ch. 
409, n. ; 78 L. J. Ch. 235, n. ; 100 L. T. 154, n. ; 
24 T. L. R. 51, C. A. 

AnnataXUrna : — Distd. Re Brookes, Brookes v. Taylor, [1914] 

1 Ch. 558. Reid. 8haw v, Cat^s, [1909] 1 Ch. 389. 

399. Mortgage of leasehold by sub-demise — 
No inquiry as to consent of lessor — Proviso for for- 
feiture.] — Property held under a lease which con- 
tained a covenant against underletting without 
the consent of the lessor, & a clause of forfeiture 
in case of any breach of covenant, was mortgaged 
by sub-demise to the trustees of a co.’s debenture 
stock deed. The deed comprised a number of 
other properties. The trustees made no inquiry 
as to whether the lessor’s consent was necessary 
to the sub-demise : — Held : the trustees had been 
guilty of negligence, 6c the ct. was precluded from 
giving them, under Conveyancing & Law of 
Property Act, 1892 (c. 13), s. 4, relief against the 
forfeiture. — ^Matthews v. Smallwood, [1910] 1 
Ch. 777 ; 79 L. J. Ch. 322 ; sub nom, Matthews v. 


PART HI. SECT. 3, SUB-SECT. 2.— 
B. (b) 1. 

b. Kmployrwnt of same solicitor for 
moriaagor dt* moripagee — NfceasUy for 
additional precaution,] — Waring v. 
Waring (1852), 3 I. Ch. H. 331.— IR. 

0. .1 — W’lion the same solr. 


is employocl to act both for mt^or. 
& iiitsrou., thore is imposed on the 
parties oonoerued in such transactions 
the ontis of proving, dc upon the ct. 
which has to investifrato them, the 
duty of asoertaininir with closer 
scrutiny that the transaction has been 
a fair one. Sc that no advantaere has 
been taken of one party by the other. 


— Crampton V. Walker (1893), 31 
L. R. Ir. 437.— IR. 

PART III. SECT. 3, SUB-SECT. 2.— 
B. (b) ii. 

d. Responsibility of trustee, for pro^ 
priHy of investmrtU.h—J osks r. Julian 
(1890), 25 L. K. ir. 45.— IR. 
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Smallwood, Smallwood v, Matthews, 102 
L. T. 228. 

Annaiaiions : — Mentd. Hurd v, Whaley, 11918] 1 K. B. 448 : 
Davenport v. Smith. [1921] 2 Ch. 270 : Atkin v. Rose 
[1923] 1 Ch. 522 ; Fuller’s Theatre & Vaudeville Co. v, 
Kofe, [1923] A. C. 435 ; Samuel v. Dumas, [1924] A. C. 431. 

Employment of agents by trustees — Liability for 
acts of agents.] — See Sub-sect. 2, B. (d), post 


iii. Valtudian of Proposed Security. 

400. No statutory obligation to take valuation.] 

— There is no fixed rule that in all cases where a 
portion of the premises upon which mtge. money 
is lent is utilised for business purposes, trustees 
would be guilty of a breach of trust in advancing 
more than a moiety of the value of the property ; 
but if the mtged. premises & the business are so 
inseparable that the discontinuance of the business 
may result in depreciation of the premises, trustees 
ought not to advance more than one half. Sect. 8 
of Trustee Act, 1893 (c. 53), is a relieving sect., &; 
does not impose a statutory obligation upon 
trustees to take a valuation, & the neglect to do so 
• does not exclude them from the benevolent 
operation of Judicial Trustees Act, 1896 (c. 35), 
s. 3. In Apr. 1899, the trustees of a settled 
legacy of £3,500, invested this trust money upon 
mtge. of two blocks of freehold house property in 
Norwich, a portion of the premises being used for 
the purposes of a butcher’s business of forty 
years’ standing. A bank had previously allowed 
an overdraft of £6,000 upon the security of a 
deposit of the title deeds of same property. No 
independent valuation was made on behalf of the 
trustees at the time of making the advance. They 
relied upon a valuation made in Sept. 1896, for a 
different purpose, by a highly skilled valuer at 
Norwich, who valued the whole of the premises 
at £6,550. The butcher’s business subsequently 
failed, & the premises became much depreciated 
in value & wholly insulficient to pay the settled 
legacy. 

In an action by the beneficiaries under the 
settlement seeking t<o make the trustees liable for 
a breach of trust in investing upon an insufficient 
security : — Held : the value of the property at 
the time of the advance in 1899 was £5,500, & 
having regard to all the circumstances which the 
trustees were entitled to take into consideration, 
they were justified in lending more than one half 
the value upon the portion used for business 
pui*poses, in order to make up the full loan of 
£3,500, & were not liable for a breach of trust ; 
even assuming that they had advanced a larger 
sum than was justifiable, they had acted reason- 
ably within Judicial Trustees Act, 1896 (c. 35), 
8. 3, & should be relieved from liability. — Palmer 
V. Emerson, [1911] 1 Ch. 758 ; 80 L. J. Ch. 418 ; 
104 L. T. 557 ; 27 T. L. R. 320 ; 55 8ol. Jo. 365. 

401. No independent valuation.] — Under a 
settlement 8. was tenant for life with an ultimate 
trust, in default of children, which happened, for 
her testamentary appointees. The trustees, 
having power to invest on leasehold securities, 
invested the trust funds, with 8.’s consent, on 
separate sub-mtges. of leasehold houses, un- 
finished & unlet, on a building estate of which 
the roads & drainage were in a defective condition. 
The investment was made without an independent 
or reliable valuation, more than half of the 
value of the house was lent on each sub-mtge. 
8. died, having by will disposed of the trust- 
funds & appointed exors. The exors., with the 


sanction of the Chief Clerk, in an action establish- 
ing S.’s testamentary appointment, had the sub- 
mtges. transferred to them by the trustees, &; 
subsequently, finding them an insufficient security, 
brought an action against the trustees to make 
them personally liable for the deficiency ; — Held : 
although the sub-mtges. were not improper in- 
vestments in point of form, the trustees, having 
invested the trust funds on insufficient security 
of a speculative character, & without proper 
precautions, must make good the loss ; & the 
exors. having taken the transfers in ignorance 
of the circumstances attending the investment, 
were not bound by adoption or acquiescence. — 
Smethurst V. Hastings (1885), 30 Ch. D. 490; 
55 L. J. Ch. 173 ; 52 L. T. 567 ; 33 W. R. 496 ; 
1 T. L. R. 335. 

AnmdcUion : — ^Reld. Mara r. Browne, [1895] 2 Ch. 69. 

402. .] — (1) Pltfs. brought an action for a 

declaration that an investment of £4,440, trust 
moneys on mtge. of freehold house property was 
a breach of trust, & that the mode in which the 
property was subsequently neglected was a further 
breach of trust, on the ground that the property 
was not a proper security for any part of the trust 
funds ; that the trustees did not have a valuation 
made by a properly instructed independent 
valuer ; that the valuation which was in fact 
made was unsatisfactory ; that the mtgor. ought 
to have covenanted to keep the property in repair, 
& ought not to have been empowered to grant 
leases. The property depreciated in value, & 
two of the mtged. houses ceased to be let & fell 
into disrepair, & the beneficiaries contended that 
the trustees ought to have taken stops from time 
to time to ascertain the condition of the property : 
— Held : it was not proved that the property was 
of such a nature as to be wholly improper for the 
investment of trust moneys but the valuation 
obtained by the trustees was not such a valuation 
as is contemplated by Trustee Act, 1893 (c. 53), s. 8. 

(2) In applying Trustee Act, 1893 (c. 53), s. 9, the 
ct. will be guided by the principles which obtained 
before the pas.sing of Trustee Act, 1888 (c. 69), 
as to the margin of value to be reipiired. Applying 
these principies, the ct. held that the property 
was a good security for at most £3,400, & that the 
trustees must make good the balance i—-Held : 
the trustees were not liable under the circum- 
stances of this case for not insisting on a covenant 
to repair, or a clause xirecluding the mtgor. from 
granting occupation leases or for neglect to inspect 
the mtged. property from time to time. 

(3) The maximum sum which a prudent man can 
be advised to lend on mtge. depends on the nature 
of the property &> upon all the circum.stances of 
the case. If the property is liable to deteriorate 
or is specially subject to fiuctuations, a prudent 
man will require a larger margin for his protection 
than he would in the case of property attended 
by no such disadvantage.s. It is not the law when 
once a valuer has ascertained the value of a 
property, whatever its nature ^ whatever method 
of valuation the valuer has adopted, a trustee is 
primd facie justified in making an advance of 
two- thirds of its value. — 8haw v, Oates, [1909] 
1 Ch. 389 ; 78 L. J. Ch. 226 ; 100 L. T. 146. 

AnTMUdions : — A» to (3) Apld. Re Hiilomou, Nopo v. Moyop, 

[1912] 1 Ch. 261. Generali]/, Mentd. Re Brookod, Brookes 

V, Taylor (1914), 58 Sol. Jo. 286. 

408. Valuation on behalf of mortgagor.] — 

Trustees lent trust money on mtge., upon a valua- 
tion made on behalf of the mtgor. The security 


PART III. SECT. 8. SUB-SECT. 2.^ 
B. (b) Hi. 

400 i. No tiaivtorv obligation to take 


valualinn .] — There is no hanl A fast 
rule laid dovni aa to procuring a new 
& special valuation in every particular 


transaction in order to protect trustees. 
— CJKAMPTOJf V. WaUCBK (1893), 31 
L. U. If. 437.— IR. 
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proved greatly deficient I’—Held : the trustees 
were personally liable for the loss. — Ingle v. 
Partridge (No. 2) (1865), 34 Beav. 411 ; 55 
E. B. 094. 

404. .] — In 1 873 trustees advanced 

£3,800 tiTist moneys to B. upon the security of a 
freehold house & appurtenances in the occupation 
of B., & carried on by him as a school in partner- 
ship with H. By the deed of partnership, B., as 
owner of the freehold, was to receive £300 a year 
out of the profits of the school, & in the event of 
his death, S. was to take a lease at the same rental. 
The advance was made in reliance upon the report 
of a surveyor, instructed by one of the trustees in 
his capacity of solr. to B., such report being made 
for the purposes of a previous nitge. negotiation 
with other tmstees, which fell through. By this 
report the property was (‘stimated at £5,800 on 
the assumption that a responsible tenant was 
willing to take a lease of the property at a rental 
of £400 a year. The security having proved 
insufficient : — Held : the injst-ees liad not acted 
as prudent men in making such an advance upon 
a valuation made on behalf of the borrower, A: 
must restore the trust funds. — Walcott v. 


Lyons (1886), 64 L. T. 780. 

405. .] — Defender, M., was tnistee 

under a marriage contract-, by which the wife’s 
I)roperty was settled on herself for life, excluding 
the jus wariH ; Ar, in case slie siu’vived her 
husband, to her in fee* ; hut-, should she pre- 
decease her husband, to him for life or until his 
second marriage ; A' lastly, in the event of her 
predeceasing her husband, to her children in fee, 
after her husband’s decease or second marriage. 
Defender, M., & the husband & wife, who were 
also trustees, lent this trust fund on the security 
of unfinished houses in couise of erection under a 
building speculation. The only valuation the 
tinstees had before them was one by an architect, 
which had been obtained by the borrower, but 
they consulted defender II., who was their law 
agent, &; were informed by him that there was no 
objection to the investment-. The deed contained 


an immunity clause exonerating the trustees from 
“ omissions or neglect of diligence, or the insufli- 
I’iency of securities, insolvency of debtors, or 
depreciation in the value of purchases.’’ Pursuers, 
the children of the marriage, while both spouses 
were alive, brc>ught an action for a <leclaration 
that defender, M., A the law agent were jointly & 
severally liable io restore the fund, which had 
been lost by tl^e failure of the speculation : — Held : 
(1 ) there had been a positive breach of duty on the 
part of defender M., A ho was liable, pursuers’ 
rights being contingent, & the husband &- wife 
being barred from any relief against him, io 
restore the trust fund by paying it to a ju^cial 
factor appointed by the ct. to abide the event, 
if & when pursuers became entitled ; (2) the law 
agent was not liable, for there w’as no evidence to 
prove that he had been employed by the pursuers 
or any person on their behalf.— Bae v. Meek 
(1889), 14 App. Cas. 558, H. L. 


io (1) Refd. Wyniau r. Paterson, IIUOO 
(1911 J A, C. 25a. M to (21 
Consd. I|rln8(len r. Wllliaiiis, [1894] 3 Ch. 185. Retd 
Mura r. lirownc*. (1896J 1 Ch. 1»». 


■ “ Valuation on behalf of vendors to 
mortgagor.! In May, 1870, P. &. G. the trustees 
of a will, one of whom, P., was an experienced 
other, G., a solr., advanced a sum 
of £2,400, part of the trust estate, along with 
another sum of £2,600 not part of the estate, 


making together £5,000, at £4 per cent., on the 
security of a freehold farm, which in 1868 had been 
sold to the mtgor., who was farming that & 
neighbouring land on a peculiar system of hus- 
bandry. The trustees had power to advance on 
contributory mtges. In 1868, the farm had been 
valued on behalf of the vendors, of whom D. was 
one, & also the solr., at £6,895. This valuation 
was communicated to P. at the time of the mtge. ; 
& no other valuation was made. Interest was paid 
in full, but irregularly, down to Nov. 1877, since 
which time the farm, which was situated on clay 
soil, in a wet situation, had become unsaleable & 
unlettable, owing to unfavourable seasons, &> had 
yielded no income. The mtgor. became insolvent. 
IJpon claim by the cestui que trust against P. & 
the exors. of G., to be declared entitled to payment 
of the £2,400 & interest since Nov. 1877 : — Held : 
(1) notwithstanding that no valuation was used 
at the date of the mtge. other than the valuation 
made on behalf of the vendors at the time of the 
sale to the mtgor. ; that G. the trustee, was 
liimself one, &; solr. of the others, of the vendors 
to the mtgor. ; k, that the sum advanced was 
more than two thirds of the estimated value of the 
farm ; the trustees were not liable to make good 
the deficient security ; the test of liability always 
is, whether or not the trustees have acted as pru- 
dent men would have acted in dealing with their 
own property. 

(2) The “ two thirds ’’ rule is not enforceable 
with exact strictness. — Re Godfrey, Godfrey v, 
Faulkner (1883), 23 Ch. D. 483 ; 52 L. .T. Ch. 
821 ; 48 L. T. 853 ; 47 J. P. 676 ; 32 W. R. 23. 
Amwtation: — As to (1) Apld. Jic l*c5nm)n, Oxley v. Heart h 

(1884), 61 L. T. «9J. 

407. Value deduced from price paid by 

mortgagor.] — The trustees of a settlement in- 
vested the sum of £45,000 forming part of the funds 
subject to the settlement, by way of mtge. When 
the mtge. was taken no actual valuation of the 
property comprised in the security was made ; 
but the greater part of the property, which was 
adjacent to the remainder, had been bought at 
public auction in the previous year by the mtgor. 
at a rate which would have given to the property 
compiised in the security the value of £7,167. 
The true value of the property at the time of the 
mtge. was, however, £6,394, so that the sum 
actually advanced by the trustees exceeded the 
two thirds value by £237 6.v. 8d. The trustees 
acted under the advice of the solrs. to the trust. 
In an action against the surviving trustee for the 
payment of this sum of £237 6«. 8d. & the interest 
thereon, the trustee sought relief under .Tudicial 
Trustees Act, 1896 (c. 35), s. 3. The ct. found 
that the trustee acted honestly & not unreasonably, 
but refused to excuse him altogether ; & directed 
him to make good the sum of £237 6s. 8d., no order 
being made as to the costs of the action. — Waite 
V. Parkinson (1901), 85 L. T. 456. 

408. Valuator agent of mortgagor — 

Pecuniary interest in mortgage.] — Fry v. Tapson, 
No. 467, post. 

409. Valuation for dllTerent purpose — 

Previous mortgage.] — Hopuood v. Parkin, No. 
466, post. 

410. By skilled valuer.] — Palmer v. 

Emerson, No. 400, arUc. 

411. Valuation by stranger to locality.] — Trus- 
tees were charged with the loss occasioned by 
an investment of the trust funds on insufficient 
security. The property was a hotel in the country, 
k the trustees had sent down a London surveyor 
who V€dued the hotel, including therein the Ucence, 
at nearly double the sum to be advanced. The 
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hotel turned oiit to be wortti much less than the 
sum advanced. The trustees gave no further 
account of the circumstances under which the 
advance was made : — Held : the trustees were 
chargeable with the sum so advanced. — Budge v. 
GuMMOW (1872), 7 Ch. App. 719 ; 42 L. J. Ch. 22 : 
27 L. T. 666 ; 20 W. R. 1022, L. JJ. 

Jmioiations : — ^Refd. Fry v. Tapeon (1884), 28 Ch. D. 268 : 

Brinsden v. Williams, [1864] 3 Ch. 185. 

412. .] — Pry v. Tapson, No. 467, ptmL 

413. Trustees acting with care & diligence.] — 

Rc Godfrey, Godfrey v. Faulkner, No. 406, 

ante, 

414. .] — A trustee advanced trust moneys 

to a brickbuilding firm upon the security of a drat 
mtge. of their premises, freehold & leasehold, & 
some of the plant. In so doing he acted upon the 
advice of his solr. & upon a favourable report & 
valuation made by a respectable firm of architects 
A surveyors. A bank of good standing, moreover, 
consented to postpone a charge of theirs to his 
mtge. The mtgors. failed three years aft(^rwards, 
whereby their lease of that part of the property 
upon which was most of the clay & shale ncicessary 
for the carrying on of the business, became for- 
feited. The remainder of the property proved 
unsaleable, & rapidly went to ruin. An action 
was subsequently brought by the cestuM que triixt 
to make the trustee liable for the loss sustained 
by them, & it appeared that the report & valuation 
proceeded, ex faciei in some respects upon faulty 
principles : — Held : nevertheless the trustee had 
acted as a prudent man would have acted in 
dealing with his own property, & was tlierciforci 
not liable. — Rc Pearson, Oxley v, Scartk (1884), 
51 L. T. 692. 

Atmntnium: — Reid. Hr Whitcloy, Whltc'loy r. Lcaroyd 

(1886), 32 Ch. D. 166. 

415. .] — Shaw v. Cates, No. 402, aMe, 

iv. Control of Legal Estate, 

416. Propriety of investment on equitable mort- 
gage — ^Deposit of title deed.] — An exor. & trustee, 
who had lent trust money on unsurrendered copy- 
holds, a deposit of a lease, A a bond, ordered, on 
motion, to pay the amount into ct. — Wyatt v, 
SUARRATT (1840), 3 Beav. 498 ; 49 E. K. 196. 

417. Power to invest in real security.] 

— Trustees with a power to sell & to invest the 
proceeds in govt, or real securities, sold the estate, 
A received only part of the purchase-money, but 
executed a conveyance to the purchaser, on the 
back of which was indorsed a receipt for the whole 
sum, which was signed by them all. This deed, A 
the other title deeds, they retained as a security 
for the unpaid purchase-money with interest, A 
they entered into a written agreement with the 
purchaser that the deeds should remain with them 
as such security, A that he should, if required, 
execute a proper mtge. This agreement was 
signed by the purchaser, A by the trustee in whose 
custody the deeds were placed. Eight years 
afterwards the purchaser paid the principal A 
interest of his debt to this trustee, A received from 
him the deeds, including the conveyance with the 
receipt indorsed : — Held : by such payment the 
purchaser did not discharge himself of his liability 
incurred by participation in the breach of trust, A 
the trustee who received the money having mis- 
applied it A absconded, the purchaser was made to 
pay it over again. — Webb v, Ledsam (1855), 1 
K. A J. 385 ; 1 Jur. N. S. 775 ; 69 E. R. 508. 
Annotaiiona : — -ConMd. Re Bellamy & Metropolitan Board of 

Works (1883), 24 Ch. D. 387. Reid. He Flower A Metro- 

PoUUn Board of Works, Re Flower A Same (1884), 27 

Ch. D. 592. 

J. — ^VOI^ XXXV. 


418. .] — SwAPPiBLD V. Nelson, 

[1876] W. N. 255. 

Annotation : — Apld. Want v. Campain (1893), 9 T. L. R. 

254. Reid. Chapman v. Browuo (1902), 71 L. J. Ch. 405. 

419. No written security — Covenant by 

mortgagor to surrender property.] — ^By an ante- 
nuptial settlement, a sum of stock was settled 
upon certain trusts for the benefit of the wife A 
children of the marriage. The settlement con- 
tained powers for the trustees to sell the trust 
fund A re-invest the proceeds in Govt, or real 
securities. By a contemporaneous memorandum', 
which was executed by the father, the wife. A the 
intended husband, A indorsed upon the deed of 
settlement, the trustees were empowered to ad- 
vance any portion of the trust fund to the owners 
or lessees of Vauxhall Gardens, upon mtge. either 
as first, second or third mtgees., for such time A 
at such rate of interest as the trustees might think 
lit. The trustees lent the whole of the trust to 
throe persons, who, afterwards became the joint 
proprietors of A partners in Vauxhall Gardens, 
but no written security was then taken by the 
trustees. One of the three proprietors of Vauxhall 
Gardens subsequently retired from the partner- 
ship. Some time afterwards, the trustees obtained 
a covenant from the two remaining partners to 
surrender the Vauxhall Gardens by way of 
mtge., subject to two prior charges. This mtge. 
eventually proving a wholly inadequate security 
for the trust fund, a suit was instituted to compel 
the trustees to reinstate the stock : — Held : under 
the circumstances, the trustees must bo considoml, 
in having made the advance without security, A 
in having afterwards accepted the covenant of 
two only of the throi^ joint debtors, to have mis- 
applied the trust fund, A they had subjected them- 
selves to the liability of replacing it. — POWLBR v, 
Rbynal (1851), 3 Mac. A G. 500; 21 L. J. Oh. 
121 ; 18 L. T. O. 8. 113 ; 15 Jur. 1019 ; 42 E. R. 
353, L. CJ. 

— Distd. Loftkhart v. Uglily, Uoilly r. Lockhart 

(1856), 25 L. .F. Ch. 667. 

420. Second or subsequent mortgage.] — 

An estate of tlu^ valu*^ of 1580,000 was subject to a 
first mtge. of 15t0,000 A to two others, for £L 1,000 
A £6,800, A between the secouil A third there was 
a dispute as to priority. A trustee advanced 
£1,908 trust money on the security of an assign- 
ment of an equal amount of the £6,800 ; — Held: 
this was a broach of trust. — Norris v, Wright 
(1851), 14 Beav. 291 ; 51 E. R. 298. 

Ann'dfUioriH -Re!d. V. AfifiOHlcy (1853), 17 .Jur. 

668; Sciilthwick «. .Suilthwlck (1861), 5 L. T. 23. 

421. .] — Mr. .Tamos Lockhart, the 

younger, A Mr. Ellis W(U*e trustees, who had been 
parties U) what the ct. has held to be a broach of 
trust in lending trust moneys upon improper 
securities, improper in these respects, that the 
value of the property which was the subject of the 
securities was insufficient A that they were second 
mtges., the legal estate being outstanding (Lord 
Cranworth, 0.). — Lockhart v, Reilly, Reilly 
v. Lockhart (1857), 1 De G. A J. 464 ; 27 L. J. Ch. 
54 ; 44 B. R. 803, L. C. 

Ann'ftfUwna : — Hentd. Re Cochran’s Estalx), Do Wolf v. 

LlndHoll (1868), L. it. 5 Eq. 206 ; KohliiHori v, Harklu, 

[18661 2 Ch. 415. 

422. .] — Re Roberson, Oampkin v. 

Barton, 11883] W. N. 110. 

423. .] — Smbtiiurst v, Hastings, 

No. 401, ante. 

424. .] — The trustees of a marriage 

settlement were thereby directed to invest the 
trust funds in, among other alternative modes of 
investment, govt, securities of India, or on freehold, 
copyhold, leasehold, or chattel real securities in 
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England, Wales, or Ireland, & were empowered 
to vary investments with the consent of the 
husband & wife during their joint lives. Lands in 
Ireland, which were ^ready subject to mtges. for 
£4,700 & £2,460, were further mortgaged for a 
sum of £17,900, which was by subsequent pay- 
ments reduced to £12,150. There were three 
sub-mtges. of the last-mentioned mtge. for the 
sums of £4,000, £2,153, & £5,000 respectively. 
The trustees of the marriage settlement, without 
the consent of the wife, sold out India stock 
forming part of the trust funds, & invested the 
proceeds thereof on a transfer of the third sub- 
mtge. for £5,000. They took no legal advice as to 
the propriety of this investment before making it. 
In an action against the surviving trustee of the 
settlement for breach of trust : — Held : without 
deciding whether a imisne mtge. on land in 
Ireland is of necessity & in all cases an improper 
investment for trust funds, an investmemt of such 
a nature as the trustees had made in the case before 
the ct. was a breach of trust, & in the circum- 
stances, deft, ought not to be relieved from 
liability in respect thereof under .Judicial Trustees 
Act, 1896 (c. 35), s. 3. — C’hapman v. Browne, 
I1902J 1 Ch. 785 ; 71 L. J. Ch. 465 ; 86 L. T. 744 ; 
18 T. L. 11. 482, 0. A. 

Annotaiionn : — Refd. Jic Dive, ])ivo v. Koobuck, 111)09] 1 Ch. 

328 ; I’alinerr. EmerHon (Hill), 101 Ij. T. ,557. 

426. Effect of trustee indemnity 

clause.] — Trustees lent trust moneys on a second 
mtge. of house xjroperty grt^atly out of repair, & 
the principal j)ai’t was lost : — Held : they were 
liable as for a broach of trust, notwithstanding a 
trustee indemnity clause declaring they should 
not bo liable for the insufficiency or deficiency in 
value of any securities, except through their wilful 
default. — DiiosiER v. Brereton (1851), 15 Beav. 
221 ; 51 E. K. 521. 

426, .j — Trustees sold a tene- 

ment., till' propi‘jiy of thc^ trust to one of seven 
boneficnai’icH uiidej- tlu5 trust deed, tlie price in 
terms of the conti’act bedng payable^, in May, 
1874. In Nov. 1874, the purchaser being unable 
to i)ay £12,000 of the price, was allowed to retain 
it on loan. As security for the loan, he conveyed 
to the trust ees three houses, including his purchase 
from the trust, ui)on each of which there were 
prior incumbrances to an amount exceeding two 
thirds of the estimated value as stated by the 
borrower. Besides these securities the trustees 
held the personal obligation of the borrower & 
his father in law ; both of whom were engaged in 
trade. 8ome of the cithei’ beneficiaries remon- 
strated in 1874, & again in 1880 ; but the money 
was allowed to remain on these securities until 
1884, when the borrower his father in law 
became bkpt., & about £10,000 was lost to the 
trust. The trust deed confined a clause empower- 
ing the tru8t.(jeB to lend out tlie i)rocecds other 
funds of the trust on “ such stjcurities heritable or 
pemonal ” as tJiey might think proi)er ; & an 
immunity clause declaring that the trustees should 
not be liable for “ omissions, errors, or neglect of 
luanagenient.” The same law agent acted for 
the trustees & tlie borrower ; — Held : the trustees 
Jiad not acted with perfect impartiality between 
the beneficiaries, nor had they brought to the 
management the same care & diligence which a 
man of ordinary prudence would have exercised 
in his own concerns ; in these circumstances 
neither the immunity clause nor the authority to 
lend on personal security were sufficient to protect 
them, they wore personally liable to make good 


the deficiency in the trust funds . — Ksox t?. 
MACKINNON (1888), 13 App. Gas. 753, H. L. 
Annotations Apld. Rae r. Meek (1889), 14 App. Cas. 658 ; 

Wyman e. Paterson, [1900] A. C. 271. 

427. Onus of proof on trustee.] — 

There is no inflexible rule that a trustee must not 
invest on the security of a second mtge., but if he 
does so the onua is on him to show that it was a 
proper investment. — Want v, Campain (1893), 9 
T. L. R. 254. 

Annotation : — Folld. Re Somerset, Somerset r. Poulett, 

[1894] 1 Ch. 231. 

428. Propriety of Investment on contributory 
mortgage — Express power so to invest.] — Be 

Godfrey, Godfrey v, Faulkner, No. 406, ante, 

429. .] — In the absence of an express 

power it is a breach of trust for trustees, having an 
ordinary power to invest on “ real securities,’* to 
invest on a contributory mtge. of freeholds. — 
Webb v. Jonas (1888), 39 Ch. D. 660 ; 57 L. J. Ch. 
671 ; 58 L. T. 882 ; 36 W. R. 666 ; 4 T. L. R. 
.508. 

Annotations : — Folld. Re Dive, Dive v. Roebuck, [1909] 1 Ch. 

328. Refd. Re Walker. Walker v. Walker (1890), 59 

L. .7. Ch. 386 ; Field v. Field, [1894] 1 Ch. 425. 

430. Different sets of trustees — Claiming 

under different instruments.] — There is not so 
strong an objection to a contributory investment 
where there is the same set of trustees for different 
children or grandchildren as there is when there 
is a contributory mtge. in the names of two 
different sets of trustees claiming under 
two different instruments (Kekewich, J.). — Be 
Walker, Walker v. Walker (1890), 59 L. J. Ch. 
386; 62L. T. 449. 

Annotation : — Refd. Re Somerset, Somerset e. l*oulett, [1894] 

1 Ch. 231. 

431 . Leaseholds — Speculative character of 

property.] — The trustee of a will was directed to 
invest the trust funds “ in his own name or under 
his legal control ” in, amongst other modes of 
investment, freehold, copyhold, leasehold, or 
chattel real securities. He invested a sum of 
£2,000, part of the trust funds, on a contributory 
mtge. of certain leasehold flats held under leases at 
substantial rents. The security was introduced 
by a surveyor to the trustee’s solr., who recom- 
mended it to the trustee & suggested same sur- 
veyor as a suitable person to value the property 
on the trustee’s behalf. The trustee apiiointed 
the surveyor & it was arranged tliat he should be 
paid a fee only in the event of the mtge. going 
through. The surveyor mode his report, from 
which it appeared that the property was of a 
speculative character, but the surveyor neverthe- 
'.ess advised that it formed a good security for the 
sum proposed to be advanced by the trustee &> his 
co-mtgee. The trustee, relying on the advici* of 
his solr. & on the report, advanced the £2,000. 
The mtgor. subsequently became insolvent, & the 
trustee &> his co-mtgee. were compelled to sell the 
property under their power of sale, with the result 
»hat the greater part of the £2,000 advanced by 
<hc trustee was lost. In an action against the 
trustee for breach of trust : — Held : the invest- 
ment was improper & a breach of trust ; in making 
It the trustee, althou^ he had acted honestly, had 
not acted “ reasonably,” &; he was therefore not 
mtitled to be relieved or excused from personal 
liability under Judicial Trustees Act, 1896 (c. 35), 

3. — Be Dive, Dive v. Roebuck, 1 Ch. 

i2S ; 78 L. J. Ch. 248 ; 100 L. T. 190. 

432. .] — Be Massingberd’s Settlement, 

ILAKK V, Trklawney, No. 391, ante, 

438. Propriety of Investment in undivided 
share.] — It is perfectly true that there is no 
absolute rule that you may not invest on an 
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undivided share (Byrne, J.). — Re Turner, 
Barker r. Ivimey, as reported in [1897] 1 Ch. 536. 
jiwiuMions : — Mentd. Re Roberts, Knight v. Roberf s 
(1897), 76 L. T. 479 ; Re Stuart, Smith v. Stuart, I1897J 
2 Ch. 583 ; Re Barker, Ravenshaw v. Barker (1898), 46 
W. R. 296 ; Head r. Gould, [1898] 2 Ch. 250 : Re Idnsley, 
Cattley v. West, [1904] 2 Ch. 785 ; Re Mackay, Griesso- 
mann v, Carr, [1911] 1 Ch. 300. 

V. Proportion of Valuation Allowed for Investment. 
See, now. Trustee Act, 1925 (c. 19), s. 8. 

434. General rule.] — Shaw v. Cates, No. 402, 
ante. 

435. Two thirds rule — Proposed security free- 
hold — Freehold land.] — Semble : so much as two 
thirds of the value should only be ad vanced upon 
property of a permanent value, as freehold land, & 
not upon houses or buildings ; still less upon 
buildings used in a trade, & whose value depends 
upon the absence of competition in that trade. — 
Stickney V. Sewell (1835), 1 Mv. & Vv. 8; 40 
B. K. 280. 

Anuntaium^ : — Consd. PiiillipHoii r. (iatty, (Jatty r. Phillipson 
(J848), 7 Hare, 51(1; Farrar v. liarraelotigli (18,54), 2 
Sin. & G. 231 ; Rc Olive, Olivo v. Wosterman (lS.s«), 34 
(3i. 1). 70. Refd. Budge v. Ouinmow (1872), 7 Ch. Ai»i». 
719 ; Brineden r. Williams, [1894] 3 Ch. 185. 

436 . Freehold houses.] — Trustees 

W(*ro directed by a will to place the trust moneys 
in the public funds, or on some good approvt^d 
freehold or leasehold securities, at interest. The 
trustees, acting bond fide, had, in 1828, upon the 
report of a surveyor, who had valuenl th(' j»roperty 
at £3,500, & the annual rental at £175, lent £2,000, 
l)art of the trust moneys, upon a mtgt*., with 
jiowers of side of the valued property, A which 
consisted of four freehold messuages, at the time 
in an unfinished state, the actual yearly rent of 
which being only £105. The mtgor. having 
he(;om(i insolvent, the trustees sold th(^ jiropcTty 
in 1830, whicli then realised Jess than tlui amount 
lent by £353 4«. 2d., A tha.t sum was lost to tlu^ 
(•.state. Jn a suit by a cestui qua trust, the ct. 
declined to charge tluj trusU^es witli th(( loss, A 
allowed them their costs of suit, A their c^osts, 
chargers & expenses. — Jones v . Lewis (1819), 3 
l)e U. & 8m. 471 ; 18 L. J. Ch. 130 ; 14 L. T. O. S. 
3 ; 13 Jur. 877 ; 04 B. K. 500. 

Auuotidion :• -Refd. Rc Olive, Olive r. WoHteriiian (188C), 
31 (3i. 1). 70. 

437. Agricultural freehold.! — (1) A 

l>ower to invest trust moneys on real security in 
Ireland authorises a loan on leas(diolds for lives, 
perpetually remjwable at a head rent. 

(2) The general understanding is, that a trustee 
should only lend to tlie ext(?nt of two thirds of the 
value on agricultural freeliolds, A to t/he exU'ut* of 
om* half on freehold houses. Semble : also, one 
half is the limit in the case of a leasehold renewable 
for ever at a large head rent. 

(3) TiTistee made liable for a loss on a rntge. 
investment, he not having taken due precautions 
to ascertain the value of the property mortgaged. 

(4) Incumbrancer pendente Lite held not an in- 
dispensable party to a suit to r(^cov(jr the fund. — 
Macleod V. Annesley (1853), 16 Beav. 600 ; 22 
L. J. Ch. 633 ; 21 L. T. O. 8. 40 ; 17 Jur. 608 ; 

1 VV. K. 250 ; 51 B. H. 912. 

Annotation : — As to (2) Refd. Rc Olive, Olive v. WcHteriiiau 
(1886), 34 Ch. J). 70. 

438. ,] — (1) Tiuistecis invested 

trust money on the security of a 5 per cent. mtge. 
of a freehold brickfield, with buildings, machinery 
& plant affixed to the soil, being advised by com- 
petent valuers that the property was a good 


security for the amount invested. The valuers’ 
report was in fact based upon a valuation of more 
than double the amount invested, & upon the 
supposition that the concern was going, but the 
report did not state this, nor distinguish between 
the value of the land & that of the buildings, 
machinery, etc. The trustees acted bond fide but 
acted upon the report, without making any further 
inquiries. The security having failed : — Held : the 
trustees had not acted with ordinary prudence, & 
were liable to make good the money, with interest 
at 4 per cent, from the date of the last payment ; 
& the tenant for life was not liable to return to the 
trustees 1 per cent., which was claimed on the 
ground that the liigher intisrest was due to its 
being a hazardous security. 

(2) Upon the general law applicable to this 
case I .have only to observe further that whilst 
trustees cannot delegatx? tlii' execution of the 
trust, they may, as was held by this IIouso in 
Speight v. Gaunt (1883), 9 App. (Jas. 1, avail 
themselves of the service of others wherever such 
employment is according to th(^ usual course of 
business (Loud Watson). 

(3) The cts. of equity in hlngland have indicated 
& given (^ffe(•4. to certain general principles for th(^ 

I guidance of trusti^es in lending money upon the 
scjcurity of real estatt^. 'J'hus it lias been laid down 
that in the cas(^ of ordinary agricult ural land the 
margin ought not t.o bii less than one third of its 
value ; whert^as in cases wJiere tln^ subject of thcj 
security derives its value from buildings enacted 
upon the land or its use for trade purposes, the 
margin ought not to bti less than one half (Lord 
Watson). — Leauoyd v. Whiteley (1887), 12 
App. Caa. 727 ; 57 L. J. Ch. 390 ; 58 L. T. 93 ; 36 
W. H. 721 ; 3 T. L. It. 813, ll. L. ; affg. H. C. 
sub nom. He Whiteley, Whiteley v. Leauoyd 
(1886), 33 Ch. i). 347, C. A. 

AntutitUions : - -.is to (1) CoDld. R<’ J'urlinKloii, PartliiKten 
V. Allen 0 887), 57 L. 'P. 654 ; Rr Saltiioii, l‘rl(wt v. 
lTppI«'»>y 0 889), 42 Oh. D. 351 ; Slu*f!lelfl South York- 
Hhire Pornianont Bhl#?. Soc. v. Alzlewood (1889), 44 
(’h. 1). 412. Apld. Kae v. Mook 0 889), J4 App. OaH. 558. 
Re!d. Knox r. Mackliinon (1888), 13 App. CaH. 753 ; 
Mlyth V. FladBraUi, Mortraii v. Blyth, Smith r. Blyth, 
[1891] I (;h. 337; BrlnHdim r. WllllaniM, 0 894] 3 (Ui. 
185 ; Marai\ Browne, 0 8951 2 (3i. 69 ; Re HuiiOh S. E., 
IIuIUhiI V, LawdcHhayms [1905) 2 Ch. 418; Eaton i?. 
Bimhaniiii. [191 1 1 A. (\ 253. As tit (2) Consd. Re Partlioj- 
Um, I'artiiifftnn r. Allen (1887). 57 L. T. 654. As to (3) 
Apld. Rf Salmon. Priont »?. Oppleby (1889), 12 (?h. D. 
351. Reid. Wehb v. Joru^H (1888), 36 W. R. 666. 
(tcnerallif, Reid. Re SomorHtd, SomerHet r. I’oulett, [18941 

1 Ch. 231 ; Re ('hiipmaii, (^ockH r. (71iapman, [1896] 

2 (’ll. 763 ; Re Turner. Barker r. Ivlmi^y, [1897] 1 Ch. 536. 
Mentd. Re Broi^den, Billiiiir v. Brof^den (1888), 38 Ch. D. 
546. 

439. Houses or buildings — Buildings used 

In trade — Value dependent on absence of trade 
competition.] — Stk^kney v . Hewell, No. 435, 
ante. 

440. Not enforceable with exactness.] — 

He Godfrey, Godhiey v. Faulkner, No. 406, 
ante. 

441. Depreciation of security — Duty to call 

In part of mortgage.] — (1) TrustcMJs who retain 
mtges. on rcial property created bv their testator 
& authorised as investments by the terms of his 
will, will not be held liable for Joss occasioned by 
the depreciation in value of land where they have 
acted with reasonable care, prudence, A: circum- 
spcfction. 

(2) It is not the absolute duty of trustees to 
have their mtge. securities valued by a profes- 
sional valuer, & then to call u|)on the mtgees. to 
reduce the amount secured so as to bring it within 
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Sect. 3. — Fiduciary owners: Suh-seci. 2, B, (h) v., 
jc) cfc id).] 

tlie two-thirds limit. — Re Chapman, Cocks v. 
Chapman, [1806] 2 Ch. 703 ; 65 L. J. (^h. 802 ; 75 
L. T. 196 ; 45 W. R. 67 ; 12 T. L. R. 025 ; 40 
Sol. Jo. 715, C. A. 

AnnoUaions : — Ah to (1) Conid. Rawst.liorne r. Rowloy 

(1907), 78 L. J. Ch. 235, n. As to (2) Consd. Shaw v. 

Catew, [1909] 1 Ch. 389. OpneraXly, Re!d. Jacknoii v. 

DickinHon, [1903] 1 Ch. 947. Mentd. Rc RobcrtH, Knifirht 

V. Roberts (1897), 76 L. T. 479. 

442. Not Justifiable in all cases — Once value 

ascertained.] — Shaw v. Cates, No. 402, ante. 

443. One-half rule — Freehold houses.] — Mac- 
Leod V. Annesley, No. 437, ante. 

444. Leasehold — Perpetually renewable.] — 

Macleod V. Annesley, No. 437, ante. 

445. .] — Trustees having power to 

make investments of trust moneys upon securities 
in E. W., including leaseholds for terms of years, 
invested trust moneys upon mtge. of a lca.sehold 
property which consisted of cottages. The evi- 
dence showed that a proptu* valuation of the pro- 
perty was not obtained by the trustees, & that 
the sum advanced by them was about two thirds 
of the r(uil value (»f the propei*ty, which subse- 
quently became depreciated : — Held : the invest- 
ment was not lit & i)roi)er for the trustees Ix) make ; 
the trust moneys were advanced upon an insuffi- 
cient security, the truskies must make good the 
loss which liad been occasioned to the trust estate. 

No one ever said that the rule as to lending not 
more than one half the value of house property 
was a liard & fast ruhi. When applying that rule 
all the circumstanci^s must be looked at (Kay, J.). 

•[rrustees when tihey are lending trust money 
upon house property should tell their valuers that 
they ai’c lending trust moneys that they do not I 
desire to lend more than one half the actual value 
of the i)roj)erty. 'Jliey should ask for a valuation 
whicdi would enable them to judge whether they 
are justified in lending tin? amount they proi)ose 
to lend (Kay, J.). — He Oj.ive, Olive v. AVkster- 
MAN (1886), 34 Ch. 1). 70; 50 L. ,1. Ch. 75; 55 
L. T. 83 ; 51 ,1. 1\ 38. 

Afiihoiation : -Consd. He I’arliiijrlon v. A[lcii 

(1887), 57 li. T. 65-1 . 


Sub-mortgage.]— i.Vcc No. 401, ante. 

446. Buildings— Trade buildings,]— Trus- 

tees Jiad pow(^r to invest upon such securities as 
they should a.pi)rove : — Held : they were bound 
neveitheless to exercise a careful discretion in 
Hiilecting a security, as to value ; & an investment 
in trade buildings, not having ascertained that 
they were at least worth twice the money invested, 
was a broach of trust. — Ntretoon v. Ashmaij. 
(1854), 3 Drew. 9 ; 24 L. J. Ch. 277 ; 3 W. R. 4 ; 
61 E. R. 801, 

AuHotai Urn . --"Reid. He Olive-, Olivo v. Wostorinaii (1886). 
,14 Ch. 1). 7(h I 

447. ,J — Learoyd V. Whiteley, 

No. 438, a7itc. 


448. 


.] — Ralmicr V . Emerson, 


-.]— IJOEY V . Creen ( 1884 ), 1 


No. 400, ante. 

449. 

T. L. R. 116. 

450. - .]— Fry v. Tai'son, No. 167,2>Oijf. 

451. Not enforceable with exactness.] — 

Rc Olive, Olive v. AVesterman, No. 445, ante. 

452. .] — Palmer v. EMEiisoN, No. 

400, artic. 


(c) Form of Mortgage to Trustees, 

453. Proviso that money shall not be called in— 
For stated period of years.]— Under a power to 
invest trust money “ on re^ securities,” a trustee 
lent it to a railway co., on the usual assignment of 


the ** undertaking,” tolls, etc., the principal not 
payable till seven years : — Held : whether real 
security or not, the investment was improper. — 
Mant V. Leith (1852), 15 Beav. 524 ; 21 L. J. Ch. 
719 ; 16 Jur. 302 ; 51 E. R. 641. 

454. Exclusion of power of sale.] — A widow, a 
tenant for life, desiring an increase of income, 
induced a trustee to invest, out of a trust fund, a 
sum exceeding two thirds of its value on mtge. of 
copyhold house property at interest at £5 per 
cent. After the rents had become insufficient to 
pay the interest, her daughter, on her marriage, 
became entitled to one fourth of the trust fund. 
The trustee having sta,ted to the husband & wife 
the deficiency in the widow’s income & its cause, 
they accepted a small sum of money in hand in 
lieu of their one fourth, & made no objection for 
ten years, when the widow died. Becoming then 
entitled to the remaining three fourths parts of 
the fund, they sought by suit to charge the trustee 
with the deficiency: — Held: they had so far 
acquiesced in the investment & could not complain 
of it ; it was not a breach of trust for a trustee to 
take a mtge. not contaim'ng a power of sale. — 
Farrar v. Barraclouoh (1851), 2 8m. & G. 231 ; 
2 AV. R. 244 ; 65 E. R. 378. 

465. Retention of personal covenant to 

pay by mortgagor.] — The trustees of a settlement 
invested part of the settled funds on a mtge. 
security which turned out insufficient, & it not 
appearing that they took due precaution to ascer- 
tain the sufficiency of the security. In such a 
case, the personal covenant of the mtgor. to pay 
the principal money should not be dispensed with. 
— Locuchart V, Reilly, Reilly v. Lockhart 
(1855), 24 L. T. O. 8. 316 ; 3 AV. R. 227, L. C. 

456. Joint account clause — Power of sale exer- 

cisable by survivor.] — Mortgage in fee to A. & B. 
with i>ower ” to them, their heirs or assigns,” tt) 
soil & give receipts for tlie i)urchaae-money, & to 
reimburse ” themselves himself ” out of the 
proceeds ; & it Wfis declared that the money 

advanced belonged to them on a joint account, 
that the receipt “ of the survivor ” should be a 
sufficient discharge for the principal, etc., remain- 
ing due at the death of either : — Held : the sur- 
vivor of A, & R. could make a good title to a 
purchaser under the power of sale. — Hind v, 
Foole (1855), 1 K. & J. 383 ; 3 Eq. Rep. 449 ; 1 
Jur. N. 8. 371 ; 3 AV. R. 331 ; 69 E. R. 507. 

457. Whether court will go behind clause.] 

— In 1840 property was mortgaged to W. in fee, 
there being nothing in tlie mtge. deed to show that 
he was not the beneficial owner of the mtge. 
money. He died in 1842, having by his will 
devised & bequeathed his real & personal estate 
to three trustees, of whom his wife was one, on 
trusts for the benefit of his wife & children, & 
having appointed the same three persons exors. 
He also devised & bequeatlied his trust & mtge. 
estates to the same three persons, subject to the 
trusts & equities affecting the same respectively. 
The widow alone pi*oved the will, & alone acted as 
trustee. The other two trustees disclaimed the 
trusts. In 1854 the widow obtained a decree 
absolute foreclosing the mtge. In 1865, she, by a 
deed indorsed on the mtge. deed, conveyed the 
property, without receiving any pecuniary con- 
sideration for it, to K., C. & B., in fee, as joint 
tenants at law ^ in equity. The conveyance con- 
tained a recital that testator held the mtge. 
money on an account under which K., C. & B. 
were then solely entitled thereto as was thereby 
acknowledged, whereby the widow, as trustee 
under testator’s will, was trustee only of the pro- 
perty of K., C. & B., & they had requested her to 
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convey it to them. On a subsequent sale of the 
property by persons who had purchased it from 

K. , C. & B., the purchasers required evidence of tlie 
truth of the recital in the deed of 1805 iluit K., 

& B., were entitled to the mtjje. money, &, 
assuming that testator was a trustee of the mtg(‘. 
money, the purchaser required the vendoi's to 
show that the property sold was comprised in the 
trust ; that K., C. & B. were duly appointed to 
succeed testator in the trust ; & that they had an 
effectual power of sale & of giving a receipt for 
the purchase-money : — Held : it would be con- 
trary to the practice of the ct. to go behind a 
recital evidently framed for the purpose of keeping 
notice of trusts off the conveyance ; & a good title 
had been shown by the vendors. — Be Harman & 
Uxbridge Bic kmansw^ortii Hy. Co. (1883), 24 
Ch. 1). 720 ; 52 L. J. Ch. 808 ; 49 L. T. 130 ; 31 
W. R. 857. 

Distd. lie BlaiLeipr & Abrahams, (18991 *2 
Ch. 1140. Consd. He West &, Hardy’s Contract, (1994] 
1 Ch. 145. Apprvd. He Chafer & Randall’s (Vmtract. 
1191GJ 2 Ch. 8. Distd. He Balen & Shepherd’s (’ontract, 
(19241 2 Ch. 365. Reid. He Sodon & Alexander’s (^oiil ract , 
I191SJ 2 Ch. 258. 

458. .] — If trustees are lending 

money on mtge. the trustees do not disclose the 
trust on the face of the deed. . . . The recital runs 
or the deed in substance shows tliat th(i money is 
the money of the trustees belonging to them on a 
joint account <te so it is in law, <fc they may be 
trustees simply for the equitable owner or for 
stweral (Chitty, J.). — Carritt v. Real &. Per- 
sonal Advance Co. (1889), 42 Ch. I). 203; 58 

L. J. Ch, 088 ; 01 L. T. 103 ; 37 W. R. 077 ; 5 
T, R. 559. 

.i Hunt (ti Urns :--Coxad. He Wcist & Hardy Contruel, (I9(UJ 

1 C'h. 145. Apid, Hill r. I‘H«rs, |1918J *2 (.'h. 273. Reid. 
Hr Bi(‘hardB, Humber r. Richards (1890), 45 Ch. 1). 589 ; 
Taylor r. London & (bounty Banking C’o., London & 
County Banking (\). c. Nixon. (1901 J 2 Cli. 231 ; Riinincr 
r. Webster, 119U2J 2 Ch. 103; Walker v. Idiioin, (1907] 

2 Ch. 104. 

459. .] — A firm of solrs. advanced on 

mtge. of certain freeholds a sum of money which 
was expressed in the mtge. deed to belong tt> the 
intgees., one of whom was a member of tlie firm, 
on a joint account. Tlie money was in fatrt ad- 
vanced as to one moiety l)y trustees out of the 
trust funds, & as to the other moiety by the lirm 
out of their partnership assents. The security 
contemplated advances on the footing of equality, 
^ contained no unusual ])ro visions. The firm 
acted on the occasion of the mtge. as the solrs. 
of the trustees, & advised th<^ investment, t\c 
subsequently became bkpt. The mtged. i)roperty 
wa.s not at any time a sufficient security for the 
money advanced ; — Held : the lirm were involved 
in a breach of trust, on the ground that the .security 
was inadequate, &> it ought to have been taken in 
the names of the trustees, & for omitting to advise 
the trustees that the investment was a breach of 
trust the lirm might be answerable in damages, 
but the benefit acquired by the lirm under the 
security was one which was in the contemplation 
of the parties at the time of the advance, was 
not a sufficient ground for declaring the firm to be 
tnistees in the whole or in jiart of their moiety of 
the mtge. debt & security, & consequently the 
trustees were not entitled to be paid out of the 
security in priority to the persons claiming under 
the firm. — Stokes v. Prance, [1898] I Ch. 212 ; 
«7 L. J. Ch. 69 ; 77 L. T. 595 ; 46 W. R. 183 ; 
42 8ol. Jo. 68. 

460 . .] — A contract was entered into 

for the sale of property which was subject to a 
iBtge. to two persons. The mtge. deed contained 
the usual statement tliat the money belonged to 
the mtgees. on a joint account. By inadveitence 


it was disclosed to the purchasers that the mtge, 
money was held on the trusts of a settlement of 
which the mtgees. were not tlie original trustees : — 
Held : the purchasers were entitled to require 
that it should be shown that the mtgees. were the 
duly appointed trustees of the settlement. — lie 
Blaiberg & Abrahams, (1899) 2 Ch. 340; 68 
L. J. Ch. 578 ; 81 L. T. 75 ; 47 W. R. 634 ; 43 
Sol. .To. 625. 

Annniatimis : — Reid. He Arran & Knowlsdon Ooer’s 

Contract (1912), 81 L. .T. Ch, 547 ; He Chafer & Rantlall’s 

Contract, [1916] 2 Cb. 8. 

See Law of Property Act, 1925 (c. 20), s. 113. 

461. Proviso for reduction of interest on punc- 
tual payment — Payment punctual but no reduction 
— Liability of trustee for money had & received.] — 

Deft., as trustee of a certain marriage settlement, 
invested money on a mtge. of pltf.’s land. The 
mtge. deed providini for intere.st at tlie rate of 
5 per eent., but contained a proviso for the re- 
duction of the rate to 4 per (^ent. on punctual pay- 
ments. All the payments of interest except the 
lirst }»ad been punctual, but, through pltf.’s 
ignoran<*t^ of the proviso ft»r reduction of the 
interest, tlu^y had been matle at the rat»e of 5 per 
cent. In an action by ])ltf. to recovc^r from deft., 
the trust(*e, the t*xtT*a 1 ))er cent-, paid under this 
mistake ; tlie action was rigliily brought 

against tlu' trustee ; tJie only contract was 
betw’een pltf. as mtgor, d(^ft. as mtgee. ; money 
had been n*ceived under that contract by th<^ 
mtgt'c. ; A lu^ alone could Ixi asked or required 
to repay it.- Kino v, Stewart (1892), 66 L. T. 339. 

462. Proviso against grant of occupation leases 
-- By mortgagor.] — Siianv v, ('ATEs, No. 492, 
aide, 

463. Covenant by mortgagor to keep premises in 
repair.]— Shaw v. Cateh, No. 402, ante, 

(d) Bmploymeni of Ayerdf*, 

See Trustee Act-, 1925 (c. 19), s. 23 ; Trusts iSc 
Thi-stfckh ; eonipare. KxE(JUT()Hs, Vol. XXIV., 
pp. 664, 665, Nos. 6910-6922. 

464. Power to employ agents -General rule.] — 
Learovd V. Whiteley, No. 43s, ante, 

485. — - — .] - Funds, Hubj(‘(;t to the trusts 
of a settlement , w'en^ invested in Kx(;he(juer bills, 
on the sale of which the proceeds were paid to the 
account of a lirm of solrs., h\, M., A l<\, at their 
bankers. ’Fhe funds were afl»<‘i*warils advanccxl 
on a mtge. of house ]»roi)erty in a th^w ni*igh hour- 
hood, A of inade(|iiate value*. At that dalo there 
were no trustc*c‘H of the H(44-Iement, Ai tJui mtge. 
was taken in the natries of S. A tw(j oth(^l• ix^i'sons 
who were then proposed, He shortly aftemards 
appointed new trustee's, never reqmdiated the 
transaction. S. was the. member of his lirm who 
acted for them in all th<^ matters, & for the work 
which he did the lirm, by arrangement, received, 
at th(i time when the money was advanced, pay- 
ment for their bill of (josts out of the funds, l^he 
mtge. proved to be an insufficient security, Ac in an 
action against tlie trustecis it was held that they 
were jointly Ac severally liable to makc^ good the 
loss sustained. The property not liaving beem 
sold, or the trust funds replaced, bcmeliciaries 
sought to make thc^ lirm of solrs. liable for the loss 
of the funds on the ground of negligence, though 
S.’s partners had not had any personal knowledge 
of the property at the time when the mtge. trans- 
action was completed : — Held : ( I ) in all that 8. 
had done in the matter of the mtge. ho acted 
within the scope of his authority as a partner, his 
lirm must be taken to have had knowledge that 
the security was, for trustees, improper, Ac conse- 
quently, they were implicated in Ac jointly Ac 
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severally liable for the breach of the trust ; &, 
further, the judgment which had been recovered 
against S., as one of the trustees, had not dis- 
charged his partners from liability ; (2) though 
there had not been an express retainer, the 
relation of solr. & client might be inferred from 
the acts of the parties ; it subsisted between the 
firm & the trustees, & the firm were liable in dis- 
charge of the duty which had been undertaken to 
the clients ; (3) the liability extended to the estate 
of a member of the firm since deceased. 

A trustee cannot delegate the execution of the 
trust ; all that he is entitled to do is to avail 
himself of the services of others wherever such 
employment is, according to the usual course of 
business (Stihling, J.). — ^Blyth v, Fladgate, 
Morgan v, Blyth, Smitji v. Blyth, [1891] 1 Ch. 
337 ; 60 L. J. Ch. 66 ; 63 li. T. 541] ; 39 W. H. 
422 ; 7 T. L. K. 29. 

AnmiiaiUms : — Ah to (1) Consd. Mara v. lirowno, H8J)r»] 
2 Oh. ({‘J. Reid. i?c Turner, Uarker v. Ivitiu^y, [l8‘.)7J 1 
Ch. r)3«. 

406. Agents must be competent.] — Trustees are 
bound to employ competent solrs. agents ; A. 
therefore, where trustees lent trust funds upon 
mtge., A their solr. accepted without inquiry an 
abstract A a valuation made for the purpose of a 
previous mtge., A it afterwards turned out that 
the solr, for the mtgor. had concealed the fact that 
since the date c)f the mtge. A valuation two other 
mtges. had been effected, A loss resulted to the 
trust (istate in consequence : — Held : the trustees 
were liable to make good the loss to their cesluis 
que trmt — lIop(iooD v. Parkin (1870), L. K. 11 
Eq. 74 ; 22 L. T. 772 ; 18 W. R. 908. 

AihnoUiiionH : — Consd. Re SiKilKht, Sju'iprht v. Gaunt (18H3), 
22 Ch. J). 727 ; He ParliuKton, I’artiuKton v. Allen (1887), 
r>7 L. T. 

467. Agent must be employed within scope of 
his business.] — ^rjie rule that tT'ust(H‘s, acting 
according to the ordinary courses of business, A 
employing agents as prudent men of business 
would do on their own behalf, ar(^ not liable for 
the default of the agent so employ(;d, is subject to 
tlie limitation that the agent must not be employcnl 
out of the ordinary scope of liis business. Trustees 
cunpowered to invest on mtge. lent under tlie 
advice of their solrs. a sum of £5,900 ui>on mtge. 
of a freehold liouse A grounds at Liver])ool, valued 
to them at from £7,000 to £8,000. TJie trustees 
did not exercise their own judgment as to the 
choice of a valuer, but accepted the suggestion of 
their solrs. that a Liondon surveyor who iiad 
introduced the security to tliem, A was in fact the 
agent of the mtgor. with a pecuniary interest in 
the completion of the mtge. should, value the 
property for the trustees, A they acted upon the 
report of this valuer, which was of an inflated 
character. The mtgor. afterwards became bkpt., 
A the property would not realise the sum 
advanced : — He/d : the trustees were jointly A 
severally liable to replace the sum advanced, with 
interest at 4 per cent, from the date of the loan. 

In investing trust money upon mtge. of house 
property trustees ought not to lend more than 
half the value. — Pry v, Tapson (1884), 28 Ch. D. 
268 ; 54 L. J . Ch. 224 ; 61 L. T. 326 ; 33 W, R. 113. 
Annotiitiom : — Consd. Re WhlUiloy, Whltelcy v. Loaroyd 
(1880), 38 Oh. J). 347. Reid. Dewar v. Bmoke (1885), 52 
}*• Partington, Partington v. Alien (1887), 57 

Somerset v. Poulott, [1894] 
1 Ch. 231. Mentd. ShelBeld & South Vorksliire i’ormauent 
Bldg. Soc. V. Aizlewood (1889), 44 Oh. D. 412. 

468. Solicitor — Fraud — Liability of trustee.] — 

Semble : a trustee is liable for the loss of a trust 
fund caused by his solr, having committied a 


fraud on the occasion of the investment of the 
fund on mtge. Upon the occasion of the invest- 
ment of a trust fund on mtge., the trustee employed 
the same solr. as the mtgor. Subsequently he had 
reason to suspect the sufficiency of the security, 
but took no steps to inquire into the matter. ^ It 
afterwards turned out that the solr. had practised 
a fraud on the trustee, A that the security was 
insufficient : — Held : the trustee was liable for 
the loss occasioned to the trust estate. — Sutton 
V, Wilders (1871), L. R. 12 Eq. 373 ; 41 L. J. Ch. 
30 ; 25 L. T. 292 ; 19 W. R. 1021. 

Money entrusted for investment .] — See 

Nob, 393, 394, ante, 

Permission to retain securities .] — See No, 

394, ante, 

469. Valuator — Information & instructions to 
be given by trustees.] — Rc Olive, Olive v. Westeb- 
MAN, No. 445, ante, 

470. .] — Trustees advanced trust 

money upon mtge. of properties consistii^ of an 
hotel A stables, A cottages A houses which were 
principally let out at weekly rents. Valuers were 
employed, A the particulars of the several pro- 
perties as furnished by the mtgors. were submitted 
to them, but the trustees did not make inquiries 
for the puipose of verifying the statements made 
by th(^ mtgors. as to the value or nature of the 
properties, or whether they were all let, or what 
was the amount of the outgoings payable. In 
their instructions to the valuers, they told them 
that the mtgees. were trustees, but they did not 
tell them, according to the rule laid down for 
trustees in lending on the security of house pro- 
perty that they did not desire to lend more than 
one half of the value. Neither did they call the 
attention of the valuers to circumstances which 
might affect the value. They also omitted to 
instruct the valuers to ascertain whether the 
particulars were correct, or what were the out- 
goings or average amount of rei)airs. In each 
case the valuers gave it as their opinion that a sum 
more than one half of the value might be advanced 
on the security, A such a sum was in each case 
advanced. Shortly afterwards the mtgors. be(;ame 
insolvent. The several properties were put up 
for sale, but failed to realise the amounts advanced ; 
— Held : (1) the investments were improper ; the 
trustees had been guilty of negligence in not 
making inquiries as to the particulars A in not 
giving proper instructions to the valuers, A in 
acting upon valuations which under the circum- 
stances they ought not to have acted upon, A they 
were jointly A severally liable for the money lost. 

(2) Trustees ought not to introduce the v^aluer, 
who is valuing property with a view to mtge. by the 
trustees, to the mtgor., or the mtgor. ’s agent, for 
the purpose of negotiating the amount of the fee 
for the valuation. — He Partington, Partington 
V, Allen (1887), 57 L. T. 654 ; 4 T. L. R. 4. 
Annotation : — Ah to (2) Reid. Shaw v Cates, [1909] 1 Ch. .389. 

471. Reliance on ascertainment by 

valuator of relevant facts.] — By the Trustee Act, 
1893 (c. 53), trustees lending trust moneys on the 
security of property on which they can lawfully 
lend are relieved from the burden formerly cast 
upon them by the ct. of investigating for them- 
selves the nature A circumstances connected with 
the security A the financial position of the 
borrower, A are justified in assuming that the 
surveyor or valuer employed by them under 
s. 8 (1) of the Act of 1803 to report as to the value 
of the property A to advise them as to lending 
money on it wUl ascertain for himself all the facts 

, necessary to enable him to make a proper report. 
' Trustees who by their trust are authorised to lend 
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trust moneys on the security of leasehold property 
are entitled to lend it on the security of leasehold 
cottage property let on weekly tenancies, but the 
amount which they may safely lend on such pro 
perty must depend upon the circumstances o; 
each particular case. The words “ instructed ^ 
employed independently of any owner of th- 
property in s. 8 (1) mean the relation of employer 
& employee must exist between the trustees & th 
surveyor or valuer, & between them alone. Th^ 
surveyor or valuer must be entitled to look for 
payment of his remuneration to the trustees alone, 
& must be responsible to them alone for the due 
performance of his duty. He must be instructed 
& employed by the trustees in the particular 
matter independently of the ratgor., but it is not 
incumbent on the trustees before employing him to 
inquire into his previous business transactions with 
a view of ascertaining whether at any time near 
or remote he has acted for or advised the mtgor. 

It is the duty of surveyors & valuers in advising 
trustees as to lending trust moneys to state in 
their report not only what they consider to bo the 
actual value of tho property offered as security, 
but also what proportion of that value the trustee 
may safely advance upon the security (piite 
irrespective of any supposed rule as to tlie two 
thirds limit, subjtjct only to this, that if they are 
so satisfied as to the importance of the security as 
fo advise them to advance more than two tliirds 
of the value, the trustees would not be justilied in 
acting on that advice, inasmuch as if they did so 
they would exceed the limit prescribed by s. 8 (1). 
Where a surv(»yor or valuer is employed by trustees 
U) value & report upon property it is not essential 
for him, in order to comply with s. 8 (1), in so many 
words to state in his report that ho advises tin* 
trustees to advance a specified sum of money ; it 
is sufficient if he states what he considers to be tho 
value* of the property & that it forms a sufficient, 
security for the sum named by him . — lie 8oi.()MON, 
Nore V, Meyer, !1912] 1 CJi. 281 ; 81 L. J. (h. 
189 ; 195 L. T. 951 ; 2S T, L. Ji. 84 ; 58 Sol. .Jo. 
109 ; on appeal, 11913] 1 C’Ji. 200, (\ A. 

472. Introduction to mortgagor or his 

agent — Negotiation for valuation fee.] — lie I*art- 
in<;ton, Partincjton v, Aelen, No. 470, ante, 

473, Employment must be independent of 

owner of property.] — An investment of ti'ust funds 
on mtge. of property of insufficient value w’as made 
by trustees at the instigation A: requt^st with the 
consent in writing of tlie tenant for life ; but it 
did not appear that he intended to be a party to 
any breach of trust, or to an investment on the 
property witliout inquiry. A: in (*ffect. he left it to 
the tru.stees to determine whether the investment 
w^as a proper one for the moneys proposed to be 
advanced: — Held: (1) the trustees were not 
entitled under Trustee Act of 1888 (c. 59), s. (i, to 
have the life interest of the tenant for life im- 
poimded by w^ay of indemnity to them against 
their liability for the loss to the estate by reason 
of the improper investment ; (2) during the life 
of the tenant for life he was entitled to receive the 
income of so much of the trust fund as was not 
lost, & the trust-ees were entitled to retain for their 
own use the interest of the money paid by them to 
make good to the trust fund the amount of the loss. 

The words “believed to be” in Tmstee Act, 
1888 (c. 59), 8. 4, do not govern the words “ in- 
structed &; employed independently of any owner 
of the property ” ; Ac, therefore, in order to entitle 
a trustee lending money on the security of pro- 
perty to the protection of the section, he must be 
able to show that the surveyor or valuer on whose 
report he acted w’as in fact so instructed Ac em- 


ployed . — He Somerset, Somerset v. Poulbtt 
(Earl), [1894] 1 Ch. 231 ; 63 L. J. Oh. 41 ; 69 
L. T. 744 ; 42 W. U. 145 ; 10 T. L. R. 46 ; 38 
Sol. Jo. 39 ; 7 R. 34, C. A. 

AnTMtdtions : — to (1) Consd. Mara r. Browne, fl895] 2 

Ch. 69. -is to (2) ConM. Fletcher v. Collis, [1905] 2 Ch. 24. 

Refd. He Dive. Dive v. Roebuck. [1909] 1 Ch. 328. 

Oencrally, Mentd. Re Fonntaliie, Rc Dowlcr, B'ountalne 

V, Amherst, [1909] 2 Oh. 3S2. 

474. Inquiry as to previous trans- 

actions with mortgagor.] — Rc Solomon, Norb v. 
Meyer, No. 471, ante. 

475. Relationship to trustees — Employer & 

employed.] — Re Solomon, Nore v. Meyer, No. 
471, ante. 

476. Remuneration by trustees only — 

Responsibility to trustees only.] — Re Solomon, 
Nore v. Meyer, No. 471, ante, 

477. Nature of report & advice to be given 

to trustees — Whether advance of specified sum to 
be recommended.] — Re Solomon, Nore v, Meyer, 
No. 471, ante. 

See, alfio. Sub-soct. 2, B. {h) iii., ante. 

(r) Liahility for Inadequacy of Security. 

Breach of trust by improper investment generally •] 
— See Tritkts & Trustees. 

478. Acquiescence by beneficiaries — Bar to 
relief.] — Farrar v. Barraclouoii, No. 454, ante. 

479. Investment at request of tenant for life — 
Particular securities not selected by tenant for life — 
Indemnity to trustees.] — Testator bequeathed a 
fund to trustees upon trust for his sons for life, Ac 
then for their children, without giving any direc- 
tions os to invostraont. Tht» trustees wei*e about 
to invest in tlie funds, but were prevailed upon by 
the tenants for lib* to invest on mtg('. for the sake 
jf obtaining an increased itKuuiKN f-ht^y invested 
m insufficient mtge^s. It was not shown that the 
tenants for life (^incurred in Uk^ siiliM^tion of thost* 
[lartiiMilar siumrities. Tlui trusti^es being dr^creod 
:/o make good th(< loss /irisirig from the deficiency 
jf the s(H3uriti(‘,s : -//r/f/ ; the ttuiauts for life 
respectively, Ac their i‘esp(^(;tive life interests in tin* 

ast funds, wen* respectively liable to make good 

tlie trust/OiJH the amount paid by the trustees 
[Kiwards replacing such Joss, to tlici extent of the 
ncome received by the temants for life respectively 
roin the improjier investuients, Ac of certain sums 
niproperly received by the tenants for life re- 
speciiv(‘ly out of the capital. Scmt>le : trustees to 
whom no direction as to investment is giv(*n 
:annot safely invest on mtge. — Rauy v. Hide- 
iAL(ai (1855), 7 I)e (1. M. Ac Cl. 104 ; 3 lOq. Kep. 
101 ; 24 L. J. Ch. .528 ; 25 L. T. O. S. 19 ; 1 .lur. 

N. S. 363 ; 3 W. li. 344 ; 44 K. U. 41, L. .J.J. 

Imudai iouH : — Diitd. (irittlMiH V. i'orUsr (IS.iH), 25 lk«iv . 
236 ; Ulyth v. FlacUrutc, MerKun r. Blyth, Smith r. 
Blyth, [1S91] 1 (3i. 337 ; Rr S<>m(*pK<?t, SomerHOt v. 
J»oulett, [1894] 1 Ch. 231. Expld. (Jliillhurworth r. 
ChamherH, [l«9f5J 1 rh. 6sr#, Refd. iOitler t>. Butler 
(1877), Ch. D. 5,') ! ; Sawyer r. Sawy(!r (J885), 28 (Jh. 1). 
.095; Bolton r. C'urn^ (1891), 70 L. T. 759 ; Mara v. 
Browne, [1895] 2 Ch. 69. Mentd. Baiul v. Fardoll (1855), 

26 L. T. O. S. 83 ; Rr Alexandra ihilace (?o. (1883), 23 
(;h. D. 297 ; Moxharn v. (irant, 11899) 1 g. li. 480. 

4g0. .1 — Re SoMBuaEi% Somer- 

lET V. PoiTLFTT (Earl), 'No. 473, ante. 

481. Depreciation of Investment.] — M., who 
died in Dec. 1872, by his will gave all his property 
to his wife, his son L. M. Ac E., a soli*., upon trust 
to set apart securities of the nomimil value of 
£10,000 to be selecUki by his wife, Ac to pay tlie 
income to liis wife for life, Ac after her death ho 
directed that the said sum of £10,000 should fall 
into his residuary estato, which he gave to his 
said son Ac a daughter in equal shares. Testator's 
widow selected securities to tho amount of 
£10,000, including three mtges. on agricultural 
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Sect. 3. — Fiduciary ownere : Sub-seet. 2, B. (e). 
Sect, 4 : Buh-seet. }, A. & B. ; ctih-seds. 2, 3, 
4, 6, 0 tt- 7. Bed. 5. Fart IV. Bed. 1 : Sub- 
serl^. 1 . 2, <&: 4.| 

]ands7wrfor £2,000, (b) for £J,550, (c) for £2,400. 
The will contained no investment clause or express 
power to vary investments. By a deed poll, 
dated May 31, 1875, the widow, son, & daughter, 
with the consent of her then intended huslDand, 
empowered the tnistees either to retain the existing 
investments or call them in, & gave them a wide 
power of investment. The daughter soon after- 
wards manied, & her reversionary share in the 
£10,000 was settled. The three intge. securities 
were left undisturbed until Oct. 1888, when, on the 
suggestion of E., tlie trustees had them valued. 
Tlie valuer reported that {a) the land mortgaged 
for £2,000 was worth £1,840, & a good security for 
£1,350; that (fe) the land mortgaged for £1,550 
was worth £1,650, & a good security for £1,400 ; 
that (c) the land mortgaged for £2,400 was worth 
£2,340, & a good security for £1,800. A long 
correspondence ensued between the trustees, E. 
insisting that notices should be given to call in the 
mtge. money, & tlie mtgors. compelled to reduce 
the amounts in each case due, to two thirds of the 
valuation. 1 j. M. A:- his mother m*ged that this 
course would cause the land to be tlirown on the 
trustees’ liands, whilti willing to have the 
mtges. reduced, insisted that it wo^d be suflicient 
to reduce tlie sums due in each case to the amounts 
for which the valuer considered the land good 
security, lliis was an originating summons taken 
out by E., to which tlui two other trustees were 
made only defts., asking for the determination of 
the ct. wliether the trustees ought to take any & 
what steps to call in, or otherwise witli respect to, 
the mtge. securities (a), (b), (c) : — Ne/d : as 

directions what should be done could be given in 
an administration action, tht‘y (jould now be given 
on an originating summons ; it is not the duty of 
trustees who hold intgcis. which were originally 
proper investments, but hav(^ depreciated in 
vahus to call them in immediately that the value 
has fallen so far as t-o leave less margin than is 
required by the ct. for a fresh investment. 
But it is their duty, when they find the security 
becoining insunicient, to consider & decide as 
practical men what is best to be done, having 
rc'gai’d to all the circumstances, including the risk 
of having the property thrown on their hands. 
Wluu, (jwing to u dilTerence of opinion between 
trustees, tlicy c^annot exorcist? their discretion, 
the ct. will assist them. In this case, the ct. not 
having evidence before it to decide tlie question, 
an inquiry was directed in the terms of the sum- 
mons.—ife Medland, Eland v. Medland (1889), 
41 (li. D. 476 ; 60 L. T. 781 ; 5 T, L. K. 354 ; on 
appeal 41 Ch. D. p. 483, C. A. 

JiuMtatian Refd. Jie C'luiiiuiaii, Clocks v. Cliapinau, 

IlKlMij 2 

'J — Chapman, Cocks v. Chapman, 

No. 441, anie, 

.J— <SVc, also, Thusts & Thusteiss. 

aSVc, alsoy Sub-sect. 2, B. («) & (6). 


Sect. 4.~~C0RP0RATE OR UNINCORPORATE 
BODIES. 

SuB-sEm\ 1 . — Corporations and Companies. 
A, Corjfmraiions vreaied by Statute, 

Borrowing powers of statutory oompanies.V 

See Companies, Vol. X., pp. 1178 et seq,, 1221. 


Mortgage of superfluous land.] — Compulsory 
Purchase op Land, Vol. XI., p. 289, Nos. 2177- 
2179. 

J5. Joint Stock Companies. 

Borrowing by companies.] — See Companies, Vol. 
X., pp. 730 et seq. 

Power of directors to mortgage.]— Com- 
panies, Vol. IX., pp. 477-479, Nos. 3131-3141. 


Sub-sect. 2. — Charities. 

Charities generally, see Charities, Vol. VIII., 
pp. 241 et seq. 

Mortgages of trust property.] — See Charities, 
Vol. VIII., pp. 363, 364, Nos. 1658-1665. 


Sub-sect. 3. — Ecclesiastical Corporations. 
Ecclesiastical law generally, see Ecclesiastical 
Law, Vol. XIX., pp. 223 et seq. 

Charges on benefices.] — See Ecclesiastical 
Law, Vol. XIX., pp. 413-417, Nos. 2487-2517. 

Disposition by way of mortgage.] — See Eccle- 
siastical Law, Vol. XIX., pp. 500-502, Nos. 
3.571-3583. 


Sub-sect. 4. — Buildino Societies. 
Building societies generally, see Building 
Societies, Vol. VII., pp. 454 et seq. 

As mortgagor.] — See Building Societies, Vol. 
VII., pp. 485 et seq. 

As mortgagees.] — See Building Societies, Vol. 
VII., pp. 471-483, Nos. 105-174. 


Sub-sect. 5. — Friendly Societies. 

See Friendly Societies, Vol. XXV., pp. 318, 
320, Nos. 209, 210, 219. 


Sub-sect. 6. — ^Literary and Scientific 
Institutions. 

See Literary & Scientific Institutions, Voh 
XXXII., p. 5.52, No. 9. 


Sub-sect. 7. — Local Authorities. 

Borrowing by local authority.] — See Local 
Government, Vol. XXXIII., pp. 87-89. 

Securities of municipal funds & property — 
Whether within Mortmain Acts.] — See Charities, 
Vol. VIII., p. 269, Nos. 327-332. 

Debts incurred before Municipal Corporations 
Act, 1882 (c. 50).] — See Local Government, Vol. 
XXXIII., pp. 90, 91, Nos. 606-608. 


Sect. 5.— PRINCIPAL AND AGENT. 

See Agency, Vol. I., pp. 302, 303, 690, Nos. 
275-282, 2987. 
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Part IV. — Form and 

Sect. 1.— COVENANT FOR PAYMENT OF 
PRINCIPAL 

Sub-sect. 1. — Whether Express Covenant 
Necessary. 

nowt Law of Property Act, 1925 (c. 20), 
s. 117 (2). 

483. Covenant to pay implied.] — King r. King, 
No. 8, ante, 

484. In absence of express proviso to 

contrary.] — In every loan transaction in some 
shape or other, unless a contract has been come to 
the other way, there must be implied a right to be 
repaid. . . . Where a person lends his money, if 
he is not ever to have his principal paid back, you 
must have something very definite & clear, showing 
that that is a condition of the contract (Gippard, 
V.-C.). — Hopkins v. Worcester & Birmingham 
Canal Proprietors (1808), L. R. 0 Eq. 437 ; 37 
L. J . Ch. 729. 

Annoiationa : — ^Refd. Postlethwaitc e. Mary port Harbour 
Trustees (1809), 20 L. T. i38. Mentd. Preston v. Groat 
Yarmouth Corpn. (1872). 7 Ch. App. 6:)7, ii. 

Prom recital of debt.] — See Deeds, Vol. 

XVII., pp. 394, 395, Nos. 2030-2047. 

Securities containing no express promise to pay.] 

— See Contract, Vol. XII., p. 517, Nos. 4289- 
4298. 


Sub-sect. 2. — I*ayment on Demand. 

See Bills op Sale, Vol. Vll., pp. 135-137, Nos. 
705-773. 


Sub-sect. 3. — Payment by Instalments. 

Proviso for payment of whole sum on failure to 
pay instalment — Whether a penalty .] — ^See Bonds, 
Vol. VII., p. 220, Nos. 628, 029 ; Equity, Vol. 
XX., p. 510, No. 2430. 

Implied from covenant to pay instalments.] 

— See Building Societies, \'oI. \'1J., i). 473, 
No. 117. 


Sub-sect. 4. — Agreement Not to (’all in 
Principal. 

485. Covenant subject to stipulation — For 
punctual payment of interest.] — Deed of mtgc*. at 
5 per cent, contained a proviso that as ofUtn as 
the interest should be paid half-y<!arly on tlie 
days appointed, or within three months next 
after each, so much should be deducted as would 
make the interest 3f per cent. By a separatti 
agreement, mtgee. covenanted not to call in the 
money within five years, unless the interest sl»ould 
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be in arrear. The first half-year’s interest not 
having been tendered till after the three months, 
but the second half-year’s intei*est before : — Held : 
(1) mtgee. was only entitled to intei'ost at 5 per 
cent, for the half-yi^ar which had been tendei*ed 
after the time ; & (2) in consequence of the default, 
he was entitled to call in his money. — S tanhope 
V, Manners (1703), 2 Eden, 197 ; 28 E. B. 873. 
Annotation: — As to (2) Refd. Williaius r. Murgraii. 11906] 

1 Ch. 804. 

486. — — .] — Hicks v, Gardner (1837), 

1 Jur. .541. 

AnnotfUion : — Consd. Leeds A' Hanley Theatre of Varieties 

V. Broadbont, 11898] 1 Ch. :U3. 

487. .] — A mtgee. agreed with the 

mtgor. that if the interest was duly & punctually 
paid the principal sliould remain for two years. 
Six months’ interest became due & was demanded 
but was not paid ; & the mtgee. then demanded 
payment of principal &; interest. Three days 
afterwards the mtgor. paid the six months’ int erest, 
which was received by the mtgee : — Held : thc5 
mtgee. had not thereby, nor by a subsequent un- 
accepted offer to receive an instalment, waived his 
right to call in the principal. — Keene v, Biscoe 
(1878), 8 Ch. D. 201 ; 47 L. J. Ch. 014 ; 38 L. T. 
280 ; 20 W. R. 552. 

Annotation: — Refd. Williams v. Morgan (1900), 94 L. T. 

473. 

488. .] — A mtg(‘. deed contained an 

agreement that the payment of the principal 
money thereby secured should not be required 
by the mtgees. until thc^ expiration of three years 
from the date of thtj deed “if in the rm^antime 
every half-yearly payment of interest shall be 
punctually paid ’’ : — Held : payment “ punctu- 
ally ’* meant “ payment on thi^ day fixed for pay- 
ment,’’ & i)ayment nine days aftiT such lixi^d day 
was not good paymimt. — Leeds & Hanley 
Theatre or Varieties v, Broadbent, [1898] 1 
Ch. 343 ; 07 L. J. Ch, 135 ; 77 L. T. 005 ; 40 W. U. 
2,30 ; 14 T. L. R. 157 ; 42 Sol. Jo. 183, C. A. 
AmaitationH :~ ApVTVd. Muolalno v. Gatf y. 1 1 92 1 J J A. C. 

376. Refd. VVilUainH v. Morgan (1906). 94 L. T. 473. 

489. Failure to pay one Instalment 

punctually — Receipt of subsequent Instalments.] — 

A mtg<Mi. agreed with a mtgor. that> if the mtgor. 
punctually j)erform(*d the covenants contained in 
the mtge*. deed he would not call in Die mtge. 
money for five years. Tlie mtgor. during tht^ 
first year cjommittt^d st^veral bnwOies of covenant. 
About one year a half aftiT tluj last of these 
breacdies, & bt^forij the expiration of tlifi five years, 
the mtgee. gave notice calling in the rntge. money, 
alleging the bn^aches aforesaid. During this 
period of a year Ac a half the mtge(*. had duly 
received tlie interest on the mtgcj.- money on each 
quarU?r day as it accrued du(‘ : — Held : the 


PART IV. SECT. 1, SUB-SECT. 1. 

„ 483 i. Covenant to pay implied. ] — 
HeN.VBSSY V. ROLHiKlfi (1893), Ift 
S. W. L. Ii. (L.) 33.— AUS. 

48311. .]— Whore there la evl- 

tleuce of a loau or debt of couree a 
provLjo to repay it will be implied. — 
Hall v, Morlky (1853). 8 U. C. R. 
584.— CAN. 

483111. .] — Abell Engine & 

Machine Works Co. r. Harms (1907). 
16 Man. L. R. 546 ; 4 W. L. R. 565.— 

vAN. 

PART IV. SECT. 1. SUB-SECT. 3. 

•. Proviso for payment of whole 


sum on failure to pay inatalment .] — 
Trust 8c I^oax Co. v. Drennan (1866), 
IG C. P. 321.— UAN. 

f. .] — A provision in a rnt^co- 

that, upon default In payment of an 
instalment of principal or iritorcwt. tlic 
whole should become due is not one 
against which equity will relievo as 
l^ing in the nature of a penalty. — 
National Trust Co. v. Campbell 
(1908), 17 Man. L. R. 587.— CAN. 

r. .1 — Wilson v. Thomson 

(1915). 51 S. C. R. 307.— CAN. 

PART IV. SECT. 1, SUB-SECT. 4. 

485 I. Covenant aubjeri to atipulatUm 


— h'ftr pundval payment of iiUerest .] — 
Huntt. Ukarn ( 1911), 30 N. Z. L. U. 
501.— N.Z. 

48511. .1— Oa'JTV v. Ma- 

claine, (19211 H. C. (H. L.) I ; 58 
He. L. R. 63.— SCOT. 

h. Acceleration clauae.] — A mtge., 
payable in ten years, contained a 
proviso that if the mtgor. riitged. or 
otherwise incumbered the premises, 
or suffered them to becomo liable to 
sale for taxes, the rnt«re. money should 
become Immediately payable /ieW .* 
an assignment in insolvenr.y, though 
voluntary, was not such an incumber- 
ing of the estate as cmtltled the mtgee. 
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Sect, 1 . — Covenant for payment of principal: Sub- 
sects, 4 5. Sect. 2 : Sub-sects. 1, 2, 3, 4 & 5. 

Sect. 3.] 

receipt of interest wufi one of the facts recc^ivable 
in evidence in determining whether pltf. had 
waived his right to call in the money before the 
expiration of tlie five years accruing to him on 
the commission of the breaches of covenant by the 
mtgor. — S eal v. Gimson (1914), 110 L. T. 583. 

490 . .] — By a bond & disposition in 

security dated Nov. 9, 1910, a loan was effected on 
the Sf^curity of a Scottish estate, the loan to be 
repaid on the following Whit Sunday with interest 
during non-payment at the ratc^ of 5 j)er cent., per 
annwm, payable on Feb. 1, May 1, Aug. 1, & 
Nov. 1 in eacli year, & by a minutci of agr(iement 
of (}V(m date with the bond it was agreed that on 
the punctual payment of Intercast as thereafttu* 
modified the loan should not- b(‘ call<*d in for 
fourteen ye^ars, that th(! 5 pei* cent, interest 
stipulated for in thci bond should be modifii‘d to 
4 per cent, so long as t hci intei*est at said lowei* 
rate was punctually paid. By a letter of Apr. 29, 
1918, tlie lenders demanded payment of the 
instalments of inten^st dm* on F(‘b. 1, k May J, 
1918, iHrspectividy, & stat(‘d tbat unless tlu^ 
interest were in futuT*(^ j-egularly k j)unct.ually 
paid interest at the ratci stij)ulat<Hi for in tlu* bond 
would b(i exacted. On May 13 payment of 
intcirest for the two (|uartei*s at tlie lowiT rate was 
made & was accu^jit/eil wit liout- dt*mur. On Aug. 7 
the borrow(‘r sisnt a (dit^que for the interest- due 
on Aug. 1, but. it. was ret-uriKul as being n(dth(‘r 
timeous nor sutlllcient //c/d ; (J) default had 
beim made in th(‘ punctual jiayrnent of interc'st- ; 
(2) t-h<< lenders were not estopped by their condmd. 
from insisting on tludr strict rights und(*r the 
bond.— Maolaine v. Gatty, (19211 1 A. V. 37« ; 
90 L. J. P. V. 73 ; 121 L. T. 385 ; 37 T. L. \i. 139 ; 
20 Gorri. (-as. 1-18, IJ. L. 

491 . UnquallOed covenant not to call in- 
implied condition of payment of interest.]— In a 

mtge. of leaseholds there* was a ])rt»viso for I'e- 
dernption in case tlu^ principal should Ix^ })aid at 
the exi)irat-i<jn of five years, with interest half- 
yearly in th<^ meantime at i;5 per cent. I)t‘fault 
having been madt^ in payment of the interest, a 
bill of foreclosuiH* was fll(*d, although the period for 
payment, of the principal had not- arrived : — Held : 
the conditiem having been brok(*n, tlu* intgee. "was 
entitled t-o a decr(‘e of foreclosure, notwit hstanding 
he had taken jjossession of tlu* i)rop(‘rty, &. had 
r(;alised by sale of a i)ort.-ion of it more tlian enough 
to cover tlie int<»icst due. — E dw^akds v. Martin 
(1850), 25 L. J. Vh. 284 ; 27 L. T. O. S. 104 ; 4 
W. H. 219; suhsequvni proveedinqs (1858), 28 
h. .1. (^h. 49. 

''Y^91aniH r, lOertrnn. 11900] 1 Ch. 804. 

Bela. Soutoii V. Twyferil (1870), 40 L. ,1. (lh. 122. 

492 . - ,] — Seaton v. Tw ykord, No. 

118, ante. 


SuB-SErr. 5 .— Beditction op Debt on Prompt 
Payment. 

TT ®'*wountIng to penalty.] — See Equity, 

Vol. XX., p. 515, Nos. 2432, 2433. 


Sect. 2.--COVENANT FOR PAYMENT OF 
INTEREST. 

Sub-sect. 1. — ^Whether Express Covenant 
Necessary. 

493 . Whether covenant for Interest Implied.] — 

Interest given on affirmance of a judgment on a 
promise to give a mtge. — Anon. (1813), 4 Taunt. 
876 ; 128 E. R. 577. 

494 . No mention of interest.] — In pur- 

suance of an arrangement between trustees & 
their cesiuis que trust, an equitable mtge. was given 
to the latter for sums due by the trustees, & the 
trustees paid interest on the sums up to the time 
of their bkpey. The ct. allowed interest at the 
same rate to be continued from the date of the 
bkpey., although no mention of interest was made 
in the memorandum given by the trustees upon the 
equitable mtge. being made. — Re Solly, Ex p. 
Meyer (1845), 4 L. T. O. 8. 399, Ci. of R. 

495 . Express covenant to reconvey 

upon payment of principal.] — A mtge. deed made 
no provision for interest, & the mtgee. thereby 
agreed, upon payment of the principal sum, to 
reconvey : — Held : the mtge. carried no interest. — 
Thompson v. Drew (1855), 20 Beav. 49 ; 52 E. R. 
521. 

JnnotfdUmN Expld. He Drax, Savllc v. Drax, [1903] 1 C'h. 

781. Refd. MclTerHli v. Brown (1890), 4.^> (Jh. D. 22.'). 

496 . Mortgage by deposit of title 

deeds.] — Where a simple contract debt has been 
securc*d by deposit of titles deeds, una(!Companied 
by any stipulation as to interest, or by any memo- 
randum from the terms of which tlie exclusion of a 
right t-o recover interest can bf* inferred : — Held : 
the intgee. is entitled to interest on the debt, but 
at the I'ate of £4 per cent. only . — He Kerr’s 
Policy (1869), L. R. 8 Eq. 331 ; 38 L. J. Ch. 539 ; 
17 W. R. 989. 

jfinmtiaHmLH am. Lippurd r. lUekettR (1872), L. It. 14 

Eq. 291. Consd. /iV Drax, Suvllo v. ])rax, |1903] 1 ('h. 

781. Mentd. Sadlor r. Worley, 1 1 894] 2 Ch. 170. 

497 . ,| — iii 1879, A. deposited 

title deeds with B. to securer repayim*nt of an 
advance of £1,000, k an agreement- was at- the 
same time (‘xecuited that tlie deeds should bo held 
as an equitable security for payment, on July 15, 
1879, of Ihi* £1,000 k interest at 7J per c(*nt . jicr 
annum, & also that A. should execute to B. a legal 
rntge. of the property, wqt-h pow"(*r of sale k sutJi 
other powers as B. might require for further 
securing payment of the money which should then 
be owing on t-ne security of the agreement, “ with 
interest for th(* same aftei' the rate aforesaid.” 
In Jan. 1881, B. took out a debtor’s summons for 
£150, on the footing that inttq*est continued to hi* 
paid at the ratcj of 7 J p(*r cent, down to the date 
of demand, & not merely until July 15, 1879, in 
w'hich case the debt w^ould have h(*en under £50 : — 
Held : the agreement amounted to a contract that 
if the £1,000 was not repaid in July, 1879, interest 
at 7i per cent, should continue to be paid, & 
accordingly that there was a liquidated demand of 
sufficient amount within Bkpey. Act, 1869 (c. 71). 
s. 6, to support the debtor’s summons. 

Every case that has been cited involves the 
principle, & the cases have established that where 
no interest has been stipulated, nevertheless the 
depositee or mtgee. has a right to interest (Bacon, 


to ^11 for tlio intpro. luonoy. — Mi: 
M^l^AKLANic (1872). 19 Gr. 3- 

CAN. 

T Trust C( 


PART IV. SECT. 2, SUB-SECT. 1. 

498 1 . Whether cm^natU for itU&reei 


\mplicd.} — ^Whei-c no rato of interest 
18 fixed by a mtge. to be paid after 
maturity, the rate of interest ineu- 
tloned in the mt«re. is chargeable 
Aicif. — SiMONTox V. Graham 
(1881), 8 P. U. 495.— CAN. 

1 *1 — Trustee, transferee of 

land subject to a mtge., cannot be held 
to covenant inipliediy with the mtgee. 


that he will pay the principal money & 
Interest secured by the mtge., iiot- 
i%ith8tanding Land Titles Act, s. 52. — 
Evans, Johnstone & Naismith t. 
Ashcroft & British Canadian Trust 
Co, (1915), 8 W. W. R. 899.— CAN. 


493 iii. .] — Caret v. 

(1856), 6 I. Ch. R. 104.— IR. 


Doynk 



Pabt IV. — Form and Contents op Mortgage. 


299 


V.-C.). — King, Ex p, Furber (1881), 17 Ch. D. 
191 ; 44 L. T. 319 ; 29 W. B. 524. 

498. Circumstances negativing im- 

plication.] — Where any settlement or contract con* 
tains a provision that a certain fixed sum of money 
is to be charged on land & to be paid at a fixed 
time, then, as between the owner of the land & 
the person entitled to the money, the money, in 
the eye of a ct. of equity, bears interest from the 
date fixed for payment of the money, although 
nothing is said as to interest in the settlement or 
contract, unless there are circumstances negativing 
the presumption that interest is payable. 

In 1823 an order was made in a lunacy giving 
the lunatic’s committees power to purchase on 
his behalf a freehold estate, & to pay the purchase- 
money out of the rents & profits of his real estate ; 
& the order went on to declare that the rents & 
profits so to be applied “ shall form a lien on the 
purchased estate in trust for the lunatic, his exors. 
& administrators ” ; but the order was silent as 
to interest. The committees accordingly paid the 
purchase-money out of th(' rents & profits of the 
lunatic’s real estate, & in 1824, in consideration of 
the purchase-money, a conveyance was executed 
to trustees for the lunatic. The conveyance con- 
tained a declaration of lien corresponding to the 
tcTms of ihe order, but again without mentioning 
interest. In 1828 the lunatic died inf.t‘stafe, 
leaving a married sister his heiress-at-law & soh* 
next of Ivin, who thereupon took out administra- 
tion to his estate*. In 1853 she died, when licr 
liusband, I)., became tenant by the curtesy of tlie 
purchased property, & conlinued in (‘njoyment as 
such until his death in 1887. Aft(;r this wife’s 
dealli he liad taken out administration to her 
(istate, <fe also to the estate of the lunatics No 
steps had ev(u* been takc*n for raising tlx? amount 
of the lien or charge, &: no interest had ever been 
paid upon it. In an action by D.’s legal perscmal 
T*epr(?sentatives against the persons who had 
become entitled to t he pur(;has(*d estate to enforce 
t he lien : — Held : although interest was not. 
Tuentionod either in the order in lunacy or in the 
conveyance, the ct. would, in accordance with its 
well-settled practice in t)ther cases of equitabUi 
charges on land where interest is not mentioned, 
such as loans on d(*posit of title det'ds, portions 

legacies charged on land, & having regard t.o 
the circumstances of the cast?, treat the lien as an 
inter(*st bearing d(*bt, that, is t.o say, as beaiing 
interest at 4 per cent, as from the death of the 
lunatic ; & inasmuch as, in the events which had 
happened, such interest must b(? regarded as having 
been virtually paid down to D.’s death in 1887, 
the lien was not statute-barred at- that date. — 
Re Drax, Savile v. Drax, [1903] 1 (’h. 781 ; 72 
L. J. Ch. 505 ; 88 L. T. 510 ; 51 W. K. 012 ; 47 
Sol. Jo. 405, C. A. 

499. Right to sue for principal without suing for 
interest.] — A principal sum secured by deed, & 
the interest stipulated to be payable thereon are 
two distinct sums, & not one entire sum, & either 
may be sued for, independently of the other. 
Interest is not a part of the debt secured by mtge., 
but rather sounds in damages, althougli, semhle, 
it may be sued for in debt. 

Declaration in debt for £800 on a covenant, in a 


mtge. deed for securing payment on a future day 
certain, of that sum & interest, that deft, would 
pay the said sum of £800 with interest on etc., 
with breach that he did not, nor would pay the 
said sum of £800 on, etc . : — Held : good, although 
there was no averment that the interest had been 
satisfied or that pltf. abandoned his claim thereto. 
— Dickenson v. Harrison (1817), 4 Price, 282 ; 
140 E. R. 465. 

Annotations Refd. Price v. G. W. By. (1847), 1C M. & W. 
244. Mentd. Trix r. Thorne (1840), i) Q. B. 282. 


Sub-sect. 2. — REDUcTroN on Pun(^uat4 
Payment. 

See Part XVII., Sect. 6, post. 


Sub-sect. 3. — Increase on Failure to Pay 
Punctually. 

See I*art XVII., Sect. 7, post. 


Sub-sect. 4. — Capitalisation op Interest in 
Arreau. 

500. Mortgagee in possession — Rents sulllcient 
to keep down interest — Right to capitalise.] — 

A mtge. of leaseholds contain(‘d a proviso that, 
if & so often as any interest due under the mtgor.’s 
covenant should be in arrear for twenty-one* days, 
aftc*r the* day appointed foi* the^ payment thereof, 
that interest should be treated as an acct>HHion to 
the capital secured by th(* d(H‘d as on the day on 
which the same ought to have l)een paid, should 
thenctifoith bear inter(‘8t at thci rate &- on the 
days ])rovided by the deed. The mtgee. entered 
int() po88e8sii)n of the* propei*ty & rec(*ived tlu^ 
rents. On tlx* taking of the accounts in a rtMiemp- 
tion atition ; — Held: if on tlu^ (‘Xpiration of 
twenty-oru^ days fift{*r any int.(*re8t bi^came due, 
the mtgor. not having paid the intert^st, tluire was 
in the hands of the mtgee., aft er deducting ground 
rent & ot]x*r propt‘r outgoings, an amount arising 
from thti wmts rcnieived by iiim suHicient for the 
payment of the interest/, though it had not beem 
actually aj)propriat/c*d to that purposes, the interest/ 
could not he said, within the meaning of the 
proviso, t-o b<} in /irrt^ar. At tlie mtgee. therefore 
was not entitled to liavc* it capitalised.' WitiOLEV 
V. Dill, [1996] 1 (^h. 165; 75 L. J. Oh. 210; 94 
L. T. 179 ; 54 W. \i. 274 ; 50 Sol. Jo. 12, V. A. ; 
r/jfjTr/., 11905 ] I Oh. 211. 

Aniwiation : Refd. AliiHwerih v. Wilding, flOO.'ij 1 (!)>. 4:i5. 


SuB-HE(T. 5 . — Interest by Way co-’ I)AMA(iEH. 
See Part XVI 1., Sect. 8, post. 


Sect 3.-~PROVISO FOR REDEMPTION. 

See, now, I^aw of Prop<;rly Act, 1925 (c. 20), 
ss. 115, 117, Bched. V., Form No. 1. 

501. Mortgage by limited owners — How far 
mortgagor’s estate charged by virtue of redemp- 
tion.] — Where an estate is mortgaged, thc^ equity 


PART IV. SECT. 2, SUB-SECT. 4. 

I. Coaafruefiono/ covenant.]— A mtge. 
Btipulated in general terms that in- 
terest was to run upon the principal 
sums advanced, without any limitation 
as to the period of its currency ; & also 
stipulated that in default of punctual 
payment at the end of each year, the 


mtgoes. were to bo at liberty to treat 
unpaid interest as principal, & to 
recover it from the mtged. property. 
According to the tenor of the mtgC5. 
when all its provisions & conditions 
were consider^, it was not the true 
oonstrucUon that the capital sum was 
to cease to bear interest at the contract 


rate upon the arrival of the time 
stipulated for payment. — Binukhri 
Naik V . Gancm 8auan Hahu (1897), 
I. L. R. 20 All. 171 ; L. R. 25 Ind. 
App. 9 ; 2 0. W. N. 129.— IND. 

m. When eniUleA — Transferee of 
mortgage .] — ^Aonkw v. Kino, 11902 J 
1 1. R. 471.— IR. 
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Sect, 3 . — Proviso for redemption^] 

of redemption, unless there appears a clear 
intention of making a new settlement, roinains 
subject to thti old uses, or to the ti’usts of the 
original settlement. 

By a marriage settlement, a rentcharge of 1*200 
a year was secured to the wife for life, payable 
quarterly, with powers of distress, etc. To 
enable the husband to mortgage, the wife released 
her rentcharge to the mtgec^. The equity of 
redemption was reserved to the husband, who 
covenanted to convey other lands on the trusts 
of the settlement. The husband, by his will, 
gave his real & personal estate to his brother, 
on condition that he would allow his wife £.‘100 
a year for life ; — Held : the £200 a year remained 
a valid charge on the eejuity of redemption ; 
&, it was not satisfied by the £800 a year. — 
Wood v. Wood (1844), 7 Beav. 183; 49 E. R. 
1034. 

Annotation : — Apld. lie Dotton*H TruHt Estates (1871), L. It. 

12 Eq. 553. 

502. .] — T^ands were limited to a 

father for lih?, with remainder as the father & his 
son should appoinl , witJi remainder to the son in 
tail, with remainder to the father & son, in fee. 
The father son appointed in f(ie, by way of 
mtge., with a proviso that, on repayment of the 
mtge. money, the mtgees. should convey the 
hereditaments tf> tlus father & son, their heirs or 
assigns, or as th(‘y should direct ; ^ it was 

d(*clared, as between the father son, tliat the 
father should, during his life, keep down the 
interest on t he mtge. d(jbt : — Held : tlie coui’se 
of limitation of tlie estate was not changed by 
this proviso.-- 1 lii'K IN v. Wilson (18.50), 3 i)c G. 
& Sm. 738 ; 19 L. J. Oh. 30.5 ; 15 L. T. O. 8. 559 ; 
14 .lur. 1120 ; 04 E. R. 084. 

503. .] — Wln^rii an estate stood 

limited to t/he ordinary us(is to bar dower, & the 
owner mortgaged it/ in fee, with a proviso for 
redemption, that on jiayment tht* (*state should 
be conveyed to tlie mtgor., Ids heirs, appointees, 
or assigns or to such iises as he oi* they should 
din^’t, & h(‘ then madi^ his will, devising all his 
rc'al estate u))on trust foi* sahs & afterwards the 
mtgee. reconveyed to th<^ mtgor. to the ordinary 
uses t o bar dower : — Held : t.lu^ r<'conv(*yance was 
not a i’(*vocation of the will as to this estate. — 
Plowdkn V, Hyde (18.52), 2 i)e G. M. & G. «84 ; 
21 L. .1. (Ml. 793; 20 L. T. O. S. 18; 10 Jur. 
823 ; 42 E. 11. 1040, L. .1,1. ; mw/., 3 Sim. N. S. 
171. 

AniMiationH ; - Reid. Wliltbroad r. SniitL (1854), 3 Do Cl. M. 

ik tJ. 727 : .loiuiH V. I)avi(3H (1878), 8 Cli. D. 205. Mentd. 

.Imiob V. Jacob (181)8), 78 L. T. 825. 

504. - - — ,] — Lands of a wife were settled 

t o such uses as she her husband should appoint 

subject thereto to the use of the husband for life, 
with remainder to the wife for life, with remainder 
to the children of the marriage, 'i'wo days after- 
wards the husband wife, in exercise of the power, 
appointed the lands to the use of trustees upon such 
trusts as the husband alone should appoint, & subject 
thereto in trust for the husband for his life, or till 
his bkpey., with remainder in trust for the wife 
for life, & after her death on the trusts declared by 
t.he former deed. Some months afterwards the 
husband cxecut-iHi a mtge., reciting mei’ely an 
agreement for a loan, & thereby appointed that 
the trustees should hold the lands upon trusts for 
sale, & securing (he repayment of the mtge. 
money, & subject thereto upon trust for the 
liusband^ & his heirs : — Held : the equity of 
redemption was effectually resettled, & belonged 


to the husband in fee. — Heather v, O’Neil 
(18.58), 2 De G. & J. 399 ; 27 L. J. Oh. 512 ; 31 
L. T. O. 8. 125 ; 4 Jur. N. 8. 957 ; 0 W. R. 484 ; 
44 E. R. 1044, L. C. & L. JJ. 

AnnotcUions : — Distd. AtkiriBoii r. .Smith (1858), 3 Do G. & 

.1. 18G. Consd. JonoB v. Davies (1878), 8 (Mi. D. 205. 

Reid. lie. Byron'B Settlmt.. WilllamB v. Mitchell, [18911 3 

Ch. 474. 

505. .] — A husband & wife mort- 

gaged by feoffment & fine land of which they 
were tenants by entireties in fee simple, & by the 
proviso for redemption the land was to bo recon- 
veyed to the husband & wife & their heirs, or to 
such other persons or person & for such intents 
& purposes as the husband & wife or the survivor 
of them, or the heirs or assigns of such survivor, 
should nominate, direct or appoint. By a recon- 
veyance, executed by the mtgee. & by the husband 
& wife on the mtge. debt being paid off, the mtgee. 
by the direction & appointment of the mtgor. & 
his wife, released & the husband & wife appointed 
& released the premises to the use of the wife for 
life, with remainder to the use of the husband for 
life, with remainder to uses in favour of their 
daughter &> her children. After the death of 
the wife the husband conveyed the property to a 
purchaser for value : — Held : the mtge. suffi- 
ciently indicated an intention to charge or modify 
the wife’s estate, for the purpose of enabling her 
to deal with the equity of redemption without a 
fine & her occurrence in the settlement made by 
the reconveyance was a sufficient consideration 
to sustain the settlement against the subsequent 
purcfiaser. — Atkinson v. Smith (1858), 3 De G. & 
J. 186 ; 28 L. J. (^h. 2 ; .32 L. T. 0. 8. 140 ; 4 
.Tur. N. 8. 1160; 7 W. R. 42; 44 E. R. 1240, 
L. C. 

508. .] — A married woman was en- 

titled for life in the event of surviving her husband 
to a rentcharge. She joined him in executing a 
mtge. of the estates upon which it was charged, & 
by the mtge. deed absolutely released & extin- 
guished her rentcharge. A portion of the estates 
was reconveyed by the mtgees. to the husband 
released from the mtge., & he afterwards re- 
mortgaged the same to other mtgees., w'ho under 
a power entered into a contract for sale. The 
title being objected to on the ground tliat the 
rentcharge was still subsisting the vemdors ])ro- 
duced parol evidence that the former mtgees. 
had stipulated with the solr. of the mtgor. & his 
wife for the absolute release of the rentcharge : — 
Held : where a wife joins in a mtge. deed her 
equity of redemption is not released if there be 
no express contract on her part to do .so, &: at any 
rate the title was too doubtful to be forced upon 
the purchasers . — Re Betton’k Trust PIstatek 
(1871), L. R. 12 Eq. 653; 19 W. R. 1052 ; au6 
nom. Re Belton’s Trusts, 25 L. T. 404. 

507. .] — Where in a deed of mtge. it 

was recited that the mtgor. was entitled under his 
father’s will to a life estate in the hereditaments 
comprised in the said deed, with remainder to his 
chiWren as tenants in tail general, with cross 
remainders between them, & that for the purpose 
of increasing the mtgee. ’s security one of his 
daught/ers & her husband, parties thereto of the 
second part, had agreed to bar the estate tail in 
remainder vested in them, the reconveyance to 
be made to the mtgors. respectively according to 
their original respective estates & interests therein ; 
— Held : according to the true construction of 
the proviso for redemption, the parties were 
entitled to a reconveyance of the estates as 
originally created by the will, & not as altered for 
the purposes of the mtge. — P lomley r. Felton 
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(1S88), 14 App. Ctts. 61 ; 58 L. J. P. C. 50 ; 60 
L. T. 103, P. O. 

jnnatatum : — ^Refd. Itc Byron’s Sottlmt., Williams v. 

Alitchell, [1891 J 3 Ch. 474. 

508. .] — -By a settlement of 1862 

real estate, then subject to a mtge. in fee, was 
conveyed by B. to trustees, upon trust to permit 
her daughter R., a married woman, to receive 
the rents for her separate use, & upon further 
trust “ for such person or persons, not being her 
jiresent husband, or any friend or relative of his, 
& for such estate or estates ” as R. should by deed 
or will appoint ; in default of appointment, 
then oyer. In 1868 B. & R., by a deed containing 
no recitals, mtged. the property in foe, subject 
to <he prior intge., the proviso for redemption 
reserving the right of reconveyance to R., “ her 
heii-s or assigns, or as she or they shall direct.” 
In ltS85 R., her husband being then dead, made a 
will consisting of a general devis(3 of all hc‘r real 

p(3rsonal estate in favour of a sister & her 
children ; — Held : the limitations in the settle- 
ment wc^re not altered by the form of tin* pi*oviso 
for redemption in the mtge. of 1868 so as to 
confer upon R. an absolute estat/e in fee simpler — 
Re Byron’s Settlement, Williams v. Mitchell, 
fl89J I 8 (’ll. 474 ; sub 7wm. Re Reynolds, 
Williams v. Mitchell, 60 L. J. Ch. 807 ; 65 
L. T. 218 ; 40 W. R. 11. 

509. Proviso precluding redemption for fixed 
term.] — If there are first & subsequent mtgees. of 
the same estate, the mtgor. cannot reciuire the 
first mtgee. t-o assign the debt & property to a 
nominee of his own, under Conveyancing k. Law 
of Property Act, 1881 (c. 41), s. 15, without the 
consent of the puisnes mtgee. The “ mtgor. 
entitled to redeem ” in that sect, means a mtgor., 
or pei’son claiming under the mtgor., who has a 
light to require a reconveyance from the mtgee. ; 
A: no other person can take advantages of that sect. 

Every mtgor. is entitled to redeem, but theri3 
is a difference in their rights. Where there is ont^ 
mtgor. & one mtgee., there, of courst*, his right 
to redeem is absolute. But where there are stjveral 
successive mtgees. the mtgor. can redeem the next 
to him without redeeming any other ; but if he 
wishes to redeem any anterior mtge. he must also 
redeem all who are between that mtgee. & himself. 
A puisne mtgee. indeed is in rather a w^se 
position than this ; for, although he is (entitled 
to redeem those above liim, he cannot do so with- 
out foreclosing those between himself & the 
ultimate equity of redemption. Ho that the 
words ” where a mtgor. is entitled to redeem ” 
really includes every mtgor., except a mtgor. who 
is precluded by some special term in his mtge. 
deed from redeeming within a specific time. For 
although the law will not allow a mtgor. to be 
precluded from redeeming altogether, yet he may 
be precluded from redeeming for a fixed period, 
such as five or seven years (Jessel, M.R,). — 
Teevan V, Hmith (1882), 20 Ch. 1). 724 ; 51 
L. J. Ch. 621 ; 47 L. T. 208 ; 30 W. R. 716, C. A. 
Annotatifnis : — Apld. Alderson r. Elgey (1884), 26 Ch. D- 
Distd. Kinnaird v. Trollope (1888), lid Ch. V. 6H6. 

Apld. BigKH Hoddinott, Hoddinott v. Higgs, (1 8981 2 Ch. 

307. Consd. Morgran v. Jeffreys, (1910) 1 Ch. 620. Refd. 

Corbett v. National Provident InKtitution (1900), 17 

T. L. R. 5 ; Rice v. Noakes, [1900J 1 Ch. 213 ; Bradley v. 

(Jarrltt, (1903J A. C. 253. 

510. Similar provision against calling In 

by mortgagee.] — In 1896 a lessee of land on wliich 
he had bifilt a hotel mortgaged it to a brewer to 

PART IV. SECrr. 3. 

609 i. Proviso precluding reAemplion 
for fixed term.}— B akbtawar Beg am r. 


secure £5,500 & interest, & covenanted to buy all 
beer & other liquors consumed at the house from 
the mtgee. for a period of twenty-eight years &> 
so long after as any money should remain duo 
upon the security. The deed also provided that 
the mtgor. should not be entitled to pay off the 
mtge. before 1924 without the consent of the 
mtgee. There was a powder of sale without notice 
upon the happening of any one of numerous 
events, & upon a sale under the power the pur- 
chaser might be required to take a conveyance 
subject to the “ tie.” In an action by the mtgor. 
to redeem the mtge. : — Held : the proviso against 
redemption for twenty-eight yt^ars, even if it 
might be supported in a case wdiere there was a 
similar provision against calling in the mtge., 
exceeded all reasonable limits luiuld not bo 
enforc€3d. — Morgan v. .Teffreys, [1910] 1 Ch. 
620 ; 79 L. .1. Ch. 360 ; 74 J. P. 154 ; 26 T. L. R. 
324. 

Limitations on right to redeem.] — <SVc Part VII., 
Sect. 4, post. 

511. Meaning of “month.”] — “Month” in 
law is, primd facie, a lunar month, or twenty-eight 
days, unh^ss otheiwise (‘xpressed. But, in mtge. 
transactions, a month mc'ans a calendar month. 

By a mtge. dated Mar. 9, 1917, defts., as 
nitgors., conveyed cert^ain lands in (’ornwall con- 
taining about 500 acres, wut-h tiu' mines & minerals 
thereunder, to pltf. as mtge^e. to 8(»cur(3 £5,000 & 
interest at 6 per cent. The mtge. contained a 
provision that if interest WH^re jiahl on every half- 
yearly day on wdiich it w^as payable until Mar. 9, 
1923, or within “ twent y-eight days ” after each 
such day, the mtgee. w'ould not call it in, “ pro- 
vided also that in case a co. shall be formed with 
limited liability within six months of the declara- 
tion of peace, & which co. shall acquire the said 
promises,” then the mtgee. would accept first 
mtge. debenture's of th(3 said co. for the £5,000 to 
be in full satisfaction & dischargcj of the principal 
moneys secured by the mtge. No interest on the 
mtge. had been paid since Mar. 1922. Within six 
calendar months of th(‘ declaration of pi^ace, but 
some days after thii expiration of six lunar months, 
a CO. with limited liability was formed by defts. 
with a memorandum & articl(3s duly registered & a 
capital of £10,000, divided into 100,000 shares of 
28, each, & d(3fts, agreed to 8(3ll to th(3 new co. the 
premises comprised in the mtge. of Mar. 9, 1917. 
Home three & a half yisars before the formation of 
this co. thc3 prc5mi8es & mines comi)ri8ed in the 
mtge. had been entir(5ly abandoned, certain of the 
plant & machinery sold, & the shafts filled up. 
Only £10 12«. of the capital of the co. had been 
paid up, & ther(3 was no ostensible business to be 
carried on. Pltf. claimed judgment for £5,000 on 
account, &, in d(3fault of xiayment, foreclosure. 
The defence w'as that there had been a com- 
pliance wit h the proviso in both respects : — Held : 
the transaction being one of mtge. was excepted 
from the rule at common law that “ month ” 
primd facie meant lunar month, & further, apart 
from its being an exception to the rule, there was 
sufficient context in the mtge. deed to show that 
the six months referred to in the proviso for 
redemption meant six calendar months. — H(;uiller 
V, Petersen & (’o., Ltd., [1924] 1 (Jh. 394 ; 93 
L. J. Ch. 386; 130 L. T. 810 ; 40 T. L. R. 268 ; 68 
Sol. Jo. 340, C. A. 

Annotatum : — Hentd. liilprm (Northaniptou & Towcostor 
BreworioH) t?. Rofireru, {1924J 2 K. B. 45. 

mortaagor .] — The proviHo for redemp- 
tion will not operate as a redemise 
to the mtgor. so as to entitle him to 


Husaini Khanum (1914), I. L. R, 36 
All. 195.— IND. 

n. Wheiher operating as redemise to 
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Sect. 4.— WHERE SEVERAL MORTGAGEES. 

See, now, Law of Property Act, 1925 (c. 20), 
8. Ill (1) (2) ; Land Begistration Act, 1925 (c. 21), 
8. 23. 

612. Presumption that money belongs to mort- 
gagees in severalty.] — ^Petty v, Styward (1631), 
1 Hep. Ch. 57 ; 1 Eq. Cas. Abr. 290 ; 21 E. R. 
506. 

Annotaiiona : — Dbtd. Matson v. Dennis (1864 ), 4 Do G. J. & 
Sm. 345. Reid. Kobinsoii v. Preston (1858), 4 K. & J. 
505 ; Harrison v. Barton (1800), 30 L. J. Ch. 213. Mentd. 
Htoods V. ateeds (1889), 22 Q. B. D. 537. 

613. Conveyance made Jointly.] — If two 

persons advance money upon a mtge., though the 
conveyance be made to tliem jointly, it shall be a 
tenancy in common. — R igden v. Valuer (1751), 
3 Atk. 731 ; 2 Ves. Sen. 252 ; 26 E. R. 1219. 
Anrudatiorut : — Refd. (Jainpbell v. (Janinbcll (1792), 4 
Bro. C. C. 14 ; Morlcw t). Bird (1798), 3 Ves. 628 ; Aveling 
r. Knlpe (1815), 19 Vos. 441 ; Harrison r. Barton (1860), 

1 John. & H. 287 ; Hteods i>. Steeds (1889), 22 g. B. 1). 
537. Mentd. Fisher v. Wigg (1700), 1 I*. Wins. 14, n. ; 
Goodtitlo d. Hard v. Stokes (1753), Say. 67 ; Fletehenv. 
Fletcher (1844), 4 Hare, 67 ; Matsoji ti. Dennis (1861), 4 
De G. J. & Sin. 345. 

514 . Joint account clause.] — lie 

Jackson, Smith v, Sibthorpe, No. 312, ante, 

615. Advance by husband & wife — Joint account 
clause — Presumption of advancement on death of 
husband.] — A husband his wife advanced sums 
on mtge. expressed to be out of moneys belonging 
to them on a joint account. There was clear 
cvidenc(i that half of the rc^spective loans belonged 
U) tJic separate; estate of tin; wife. The mtge. 
interest was during the liusband’s life collected & 
paid to him, & he jiaid lialf of the sums so received 
to her. Tlie husband died leaving his wife 
surviving ; — // eld : the presumption in favour of 
advane.ement was not rebuttt;d the widow was 
entitled to the mtge. by survivorship. — lie 
lliCKH, llicKfcJ V, lliCKs (1917), 117 L. T. 300. 


Se( rr. 5.-~EXTENT OF INTEREST CONVEYED. 

Sub-sect. 1. The “ All Ektati<j ” (h^AUHE. 

PP- ^ 08 , 1916, 

191o-*1920, 


Sub-sect. 2. — Estoppkt. of Mortgagor. 
Estopjiel generally, see Estoppel, Vol. XXI., 
pp. 132 ci seg, ’ 

recital of title.] — See Estoppel, 
Vol. XXI., pp. 252 et seq. 

Acquisition of good title subsequent to mortgage. 1 

See Estoppel, Vol. XXI., pp. 283 et seq. 


S UB-sEi 3 . — Fixtures. 

-4. Ordinary Fixtures, 

{a) In General, 

516, Where fixtures not mentioned In deed.]— 

^ house containing fixtures, executed an 


I assignment of the premises by way of mtge., not 
mentioning the fixtures. He afterwards assigned 
the premises, & all his estate & effects, to trustees. 

I The trustees being in treaty for a sale of the 
fixtures, the mtgee., whose principal & interest 
were due, took forcible possession of the house, & 
refused, on demand, to deliver the fixtures up. 
The trustees brought trover : — Held : they could 
not recover for the fixtures. — Longstapp v, 
Meagoe (1834), 2 Ad. & El. 107; 4 Nev. 

M. K. B. 211 ; 4 L. J. K. B. 28 ; 111 E. R. 65. 

Ari,notation : — ^Refd. Hitchman v. Walton (1838), 4 M. & W. 
409. 

617. All fixtures whether attached before 

or after deed.] — Whatever is affixed to freehold by 
the owner of the inheritance is to be considered as 
a fixture till severed by him ; & whether so 

affixed before or after a mtge., passes absolutely 
to the mtgee. — Re Mabbrly, Ex p, Belcher 
(1835), 4 Deac. & Ch, 703 ; 2 Mont. & A. 160 ; 4 
L. J. Bey. 20, Ct. of R. 

AnnotaHom : — ^Folld. Re Gyo & Hugh os, Ex v- Heyiial 
(1841), 2 MoiiL D. & Do G. 443. Consd. Walnislcy v, 
Milno (1859), 7 C. B. N. S. 115. Reid. Tottenham v. 
SwauBoa Zinc Oro Co. (1885), 52 L. T. 738. 

518. .] — Hitchman v, Walton, No. 

674, post, 

619. .] — Bkpts. purchased certain 

copyhold property with various fixtures erected 
thereon which were in law removable as between 
landlord & tenant as well as on the principle of the 
benefit of trade. They afterwards mortgaged tlie 
property together with all these fixtures describing 
them precisely in the words used in the purchase; 
deed. After the; mtge. they erected e)n the 
premises some other fixtures of the like nature & 
continued in the possession of the whole; i)roperty 
up to the period of the3ir bkpey : — Held : all these; 
fixtures passed to the mtge;e;s. as parcel ejf the 
mtged. estate & were; not to be e;onsiderod as ge)e)ds 
or chattels in the order & disposition of the bkpts. 
at the; time of tli(;ir bkpey. — lie Cl ye. Ex p, Reynal 
(1841), 2 Mont. D. & De C>. 443. 

AMwtaliona : — Consd. Re Wood (1852), 1 Baiikr. 8: Dik. K. 
70. n. Reid. WaliuHloy v. Milno (1859), 29 L. J. C. P. 97 ; 
Brantom v. GrlffltH (1876), 45 L. J. g. B. 588. 

520. .] — lie Nutter, Ex p, Ce)rroN, 

No. 531, post. 

521. .] — Meux V. Jacobs, No. 561, 

post, 

522 . .] — lie Kitchin, Ex p, I’UNNE'rr, 

No. 570, post. 

523. .] — The nitgor. of a bouse, 

subsequently to the mtge., removed the ordinary 
fixed graU;8 from various rooms in the house Ac 
substituteel for them “ de:)g grates ” which were 
of considerable weight, but were not physically 
attiiched to the structure of the; liouse in any way : 

— Held : under the circumstances the true 
inference was that the mtgor. placed the dog 
grates in the house with the object of improving 
the inheritance, & they were therefore fixtures 
which passed to the mtge(;. — Monti v, Barnes, 
[1901J 1 K. B. 205 ; 70 L. J. Q. B. 225 ; 83 L. T. 
619 ; 49 W. R. 147 ; 17 T. L. R. 88, C. A. 


Uio pOHKTOHiou of the laud uulll dofau] 
uiadi5,iiuloB8 there bo a Htipulatioii t 

if Ih’HNHAM V. Wait 

(1844), 2 Kerr, 441. — CAN. 

PART IV. SECT. 4. 

that be 

{onus to nuifiuauces in uvcraUy.h- 
Mt^coB. are not truBU >08 under 4 Will. 4 
Jointly, whei 

the deed Is silent as to the ienanoi 
oreated.— Do* d. SuuTfiii v, 


(1823-1900), 3 Uni. Dig. 7073.— CAN. 

PART IV. SECT. 6, SUB-SECT. 3.— 
A. (a). 

517 i. Tf ’here fixlnres not mentioned in 
deed — All fixtures wf tether attached before 
or after deed.Y-’A hot-air lumaoe fixed 
to the floor by screws & placed in a 
dwelling-house, during its construotiou, 
by a mtgor., in pursuance of the agree- 
ment for the loan on the property, cannot 
bo removed by him during the currency 
of the mtge. The mtgeo. is entitled 


to an order restraining its removal, & 
if removed uo title to it passes as 
agednst the mtgeo., ovou to an iimocont 
purchaser. Sc the mtgee. is entitled to 
ati order for its replacement. — Scot- 
tish American Investment Co. v. 
Sexton (1894), 26 O. R. 77.— CAN. 

617 ii. .] — Oberhoistkr v, 

Holtman (1840), 2 M. 346.— S. AF. 

617 Ui. .] — ^Venter t5. Gra- 

ham & Muiler (1906), 23 S. C. 729 ; 
16 C. T. R. 1086.— S. AF. 
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524. Where fixtures mentioned in deed.] — 

Where the lessee for years of a house, being also 
possessed of the fixtures therein by separate 
purchase, mortgaged his term with the fixtures, & 
afterwards became bkpt. :-^Held : his assignee, 
who removed & converted them, was liable in 
trover by the mtgee. to pay the value of them 
while fixed on the demised premises. — Boydbll 
V . M‘Michael (1834), 1 Cr. M. & R. 177 ; 3 Tyr. 
974 ; 3 L. J. Ex. 264 ; 149 E. R. 1043. 

Annotations : — ^Refd. JRc Butterworth, Ex p. Wilson (1835), 
4 Doao. & Ch. 143 ; tie Maberly. Ex p. Bolcher (1833), 4 
J)eac. & Ch. 703 ; Minshall Lloyd (1837). 2 M. & W. 
450 ; Hitchman v. Walton (1838), 4 M. & W. 409 ; Re 
Walsh, Exp. Kins: (1840), 4 Jur. 5io ; Re Gye & Hughos, 
Exp. Keynal (1841 ), 2 Mont. D. & Do G. 443 ; Re. Ganvaii, 
Ex p. Barclay (1855). 5 De G. M. & G. 403 ; Wilde v. 
Waters (1855), 24 L. J. C. P. 193 ; Waterfall v. Ponistono 
(1856), 6 E. & B. 876. 

525. Question of intention.] — A house 

fitted up for, & intended to be used as, a club was 
iiioi’tgaged with all fixtures therein : — Held : in 
determining what articles were included in the 
mtge. under the term “ fixtures,” regard must be 
had to the intentions of the parties, the one in 
mortgaging & the other in taking a security for 
the sum advanced ; such things as werti sub- 
stantially part of the house, so that they could not 
be removed without depriving tlH3 house of wdiat 
was intended to be used with it, must be regardt‘d 
as fixtures. — SMITH v, MaclURE (1884), 32 W. R. 
159. 

526. Where some fixtures mentioned in deed ~ 
All fixtures included.] — In thc^ absence of an 
intention to the contrary being expressed in the 
nitge. deed, a mtge., whether of h‘as(?hold or real 
estate, will pass all fixtures to the mtgee., not- 
withstanding that only some of the fixtures have 
h(‘en specified in the nitgti. deed. When tin* 
mtge. is by demise, the right to sevtu* tin* llxtun^s 
remains in the mtgor. at Ihci (‘nd of tln^ mtge. 
term, but the mtgee. lias the right to use them 
during that term. — Southport West Lanca- 
shire Ranking Co. v. Thompson (1887), 37 (h. I). 
61 ; 57 L. J. Ch. 114 ; 58 L. T. 143 ; 36 W. R. 
113, C. A. 

Aiuuitations : — Consd. Natiojial Provincial iS; TTni<ni Bank of 
Einrluiid V. Cliaruloy, [1924J 1 K. H. 131. Reid. Re 
VaUw, Batcholdor c. YatoH (1888), 59 L. T. 47 ; Power r. 
WollH (1889). 6 T. L. li. 32 ; Gouffh r. W<mmI, [1894] 1 
g. B. 713; JloyuoldH v. AwhUy, |1901| A. C. 466 ; Re 
HoKrerHtono Brick & Stone Co., Southall v. WcHCoiiib, 
11919J 1 (Ml. no. 

(6) Mortgage by Deposit of Title Deeds. 

527. All fixtures pass — Deposit with memo- 
randum.] — A memorandum of deposit, accom- 
I)anying an e<iuitable mtgi\, stated that the bkpt. 
had deposited “ the dei^ds & documents under 
which 1 hold th(? steam mills, cottages, land, 
buildings & premises at L.” : — Held : the equit- 
able mtgee. had a lien on the fixtures, whether 
er(;cted before or after tin? time of the deposit, 
including those which were movable as between 
landlord & tenant . — Re Stead, Ex p. Price (1842), 

Mont. D. & De G. 518 ; 111.. J. Bey. 27 ; 6 
Jui*. 327, Ct. of R. 

Anuntatwiis : — ^Befd. WalmHlcy v. Miliio (1859), 7 C. B. X. S. 
115. Mentd. Re Wethcrod, Ex p. Salamaii’H Tniatce, 
rniateo v. Bauce (1925), 95 L. J. Ch. 127. 

528. .] — A lessee annexed tenant’s 

fixtures & then deposited the lease by w'ay of 
mtge. with a memorandum not noticing the 
fixtures : — Held : on his becoming bkpt., the 


security extended to the fixtures . — Re Mackib» 
Ex p. Tagart (1847), De G. 631, Ct. of R. 
Annotations : — Re!d. Re Mullen, Ex p. Heathooat (1849), 

Ponbl. 42 ; Walmsley v. Milne (1859), 7 C. B. N. S. 116. 

Mentd. Re Walker, Ex p. Acton (1861), 4 L. T. 261. 

529. .] — A., by a memorandum in 

writing, stated that he had placed in the possession 
of B. seven leases of seven pieces of ground, 
messuages, & premises, numbered respectively, 
mentioning the numbers ; & undertook to 

execute proper mtgos. of tlie same to B. to secure 
a sum advanced by B. to A. A. became bkpt. 
B. presented the usual equitable mtgee. ^s petition : 
— Held : B. was entitled to the ” tenant’s fixtures ” 
which were in the houses agreed to be mortgaged. — 
Re Inwood, Ex p. Cowell (1848), 17 L. J. Bey. 
16 ; 11 L. T. O. S. 156 ; 12 Jur. 411. 

530 . Deposit without memorandum.] — 

Under an equitable mtge. by tlie simple deposit 
of a lease, unaccompanied by any memeu’andum, 
the tenants’ fixtures will be included. — WiUAAMH 
V . Evans (1856), 23 Beav. 239 ; 53 E. R. 94. 

Amu datum : — Reid. Re Wulkcr, Ex jt. Acton (1861), 4 L. T. 

261. 

R. Trade Fixtures. 

{a) In (ieneral. 

531. General rule.) — (1) A trader moiigaged 
the trade pnMiiisc's in f(‘(*. A: flum I'litered into 
partnership, the firm cariied on busiiu*ss on the 
same premises, enu^ted tradt* fixtures : — Held : 
on the bkpey., the mtgtu*. was enfitJt‘d to ilie trade 
fixtures. 

(2) By the genei*al rult* of law fixtures belong to 
the premises lo which lh(*y ar*<‘ affixed, as between 
mfgor. As mtgee., without any sucli distinction as 
that of tenants fixtures. , . . lb* [iht‘ mtgee.] is 
entitled to all the fixtur(‘s wiiich In* fhids on the 
intged. premises (Sir John (.hniss). — hx Nutter, 
Ex p. ('OTTON (1842), 2 Mont. D. As De. G. 725 ; 
6 Jur. 1045. 

AmwUUUms : — As to (I) Folld. (!nllvvic-k r. S\vliiib‘.ll (1866), 

L. li. 3 Eq. 249. Consd. (Mimic v. Wood (1868), L. H. 3 

Kxch. 256; Siimb^rs v, Davin (1885), 15 Q. li. J). 218. 

Reid. GoiiKii r. Wood. 1 18911 1 Q. li. 713. As to (2) 

Refd. WaiiiiHloy r. Milne (1859). 7 C. Ji. N. S. 115 ; Climiu 

r. W^»od (1868), L. U. 3 Exch. 256. 

532. .| — The S. CO. carried on t he business 

of manufacturing yauv As sp(‘Jt.(*r, sulphuric mid, As 
zinc oxid(i on h'aseliold prt'mises. iin^y had 
(irected a numhid* of cupola As other furnaces for 
the purposes of their manufactures which, as 
between tliem As their landlords, were admitted 
to be trade; fixture's. Jn 1880 tin; ce). conve'yed the 
land A:; buildings c.omprised in its Je;aH(; to ti'ustees 
for debenture- in)lelt;rs upon trust t-o permit the 
(JO. to carry on business until de*fault> in payment 
of the debi*ntures or winding up, As then to sell. 
In 1883 the co. executes! a second mtge. to trustees 
for a H(;cond si;t (if debenture-holders, which (;cjm- 
prisejd, bcjsidejs the; land As buildings, all stock-in- 
trade*, sioetk of ore‘H, As loose plant ^ material. It 
appeare*d that in the counse of smelting metals for 
the co.’s businejss small epiantitiejs of gold As silver* 
were give*n off in the* form of vapour. As became 
imbejddetl in the; bricks lining the furnaces. The 
CO. having be(;n orde;re*(l to be; wound up, the 
trustees of the; fii*8t mtge. deeei enteirexl As sold. 
Tlie second mtgees. took out (i summons that they 
might be allowed to enter As remove; the gold, 
si!ve;r. As other metal imbeddenl in the; said bricks, 
claiming that it was included in their mtge., As not 
in the first. It was admitted that the metals 


PART IV. S£(rr..6» SUB-SECT. 3.— 
B. («). 

531 L Ocnerat rate. ] — In the absence 
of some special arrangement to which 
the mtgee. was a party a trade fixture 


annexed to the iwiil in a q%i4juti iH^rmanent 
manner jiasses to the mtgee. — Re Nkw 
South waives CXi-opehativk Icjk 
(J oLH Storage Co. (1891). 12 X. s. W. 
Eq. 87 ; 7 X. S. W. W. X. 12.— AUS. 


631 ii. .) — Watkiiouh Engine 

Works Co. e. He.vry (1855), 2 Man. 
L. it. 169.~-CAN. 

531 iii. .J- Kkkitbr V . Merrill 

(1881), 6 A. U. 121.— CAN. 
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Sect. 5. — Extent of interest conveyed: Svb-aect. 3, 
B. {a):\ 

could not be extracted without pulling down the 
furnaces &> pounding up some of the bricks : — 
Held : the doctrine of trade fixtures has no 
application as between mtgee. & mtgor. ; whatever 
might have been the case between landlord &> 
tenant, the mtgee. was entitled to everything 
which his mtgor., intentionally or not, or for trade 
I)urpo8es or otherwise, had fixed to the mtged. 
I)remi8es, & the summons must be dismissed with 
costs. — T ottenham v. Swansea Zino Ore Co., 
Ltd. (1885), 52 L. T. 738 ; 1 T. L. K. 307. 

533. Fixtures not expressly included — Right of 
mortgagee.] — A mtge. of a brewhouse with the 
appurtcmances, will not carry the utensils, but 
the things only belonging to out-houses. — Ex p. 
Qujncy (1750), 1 Atk. 477 ; 20 K. K. 304, L. O. 
AnnolalUmH : — Consd. Rc WalHli, Kx p. KIiik (1840), 4 Jur. 
/»10. Refd. Re Mnbrrly, Rjr p, JOOchor (IH.'iS), 4 Dc^ao. & 
Oh. 70.‘i ; Rr Oyo & UnghoH, J£jr p, Keynal (1841), 2 
Mont. J). & Do O. J4;i. Mentd. IOIwoh r. Maw (1802), ;j 
KaHi, 88; Winn r. iiifcllby (1822), 5 B. & Aid. 625; 
BIhIiop r. KlJJutt. (1855), 11 Exch. 118. 

634. .] — By a mtg(^ of a mill, the 

stones, tackling & impiciinents necessary for the 
working of tlio mill pass to the mtgee. — ^I’LACE v. 
Fago (1820), 4 Man. Hi By. K. B. 277 ; 7 L. J. O. S. 
K. B. 105. 


jintu)in1i(m » : — Apld. ]\latlicir v. FraKcr (1856), 2 K. & J. 
586. Refd. Harn v. Hnrion (1888), 5 B. & Ad. 715; 
Re MalinrJy. Kx p. Bnlolier (1885), 4 Dear. ^ Ch. 703 ; 
Wal.UHloy 1 ’. Mllno (1850), 7 C. B. N. S. 115 ; Lnngbottom 
V. Berry (1860), 10 B. & S. 852 ; Southport & West 
J^ancaHhire Banlilnpr (’o. v. ThonipHon (1887), 58 1 j. T. 
148 Bfentd. Re OKih^n, R:r p. l^oyd (1884), 8 Doac. Oh. 
765 ; l*o6e-<Jarew v. Western C^ounties & (leneral Manure 
(3o., 1102VJ 2 (!h. 07. 

535 . ~ — •] — W’Jiere the owner of the 

inhfTitancL annoxoH therc'to fixtures, wliich would 
in the ordinary cas<^ of landlord & tenant be 
removable by the latttT <luring his t-t'rm, fur a 
permanent ))uri)os(*, and foj* t-lui b<^tter enjoyment 
of his estat^*, they become part of tlie freehold. 

A., the bwiKT of land, in 1853 mtged. it in 
f(H^ to B.,/^ fift/crwards ere(;ted certain buildings 
t-heT(*on, ik) which, for the more conveniemt use of 
the premises in ids busiruiss of an innkeeper, 
brewer, Jk ba.th-f)roi)rietor, he afiixed a steam- 
engine A boilei', a hay-cutt(‘r, a malt-mill or corn- 
crusher, ^ a. i)air of grinding-stones. The 1 ow<t 
giindiug-stone was boxed on to the. fioor of part 
of th(3 premises, by means of a frame screwed 
thereto, thi3 tij)per one being fixed in the usual 
way ; A: the stearn-engim^ & other articles, except 
the boiler, were fast ened by means of bolts & nuts 
to the walls or the floors for the purpose of steady- 
ing them, but. were all capable of being removed 
without injury either to themselves or to the 
premises. The engine w^as used to supply water 
t o the bat hs & to put the other machines in motion ; 
& the whole W'ere subservient to the business 
carried on by A. A. continued in possession until 
1 858, when he became bkpt. : — Held : his assignees 
were not entitled to claim these fixtures, but they 
passed to the assignee of the mtgee. as part of the 
fit^ehold. — Walmheky r. Milne (1859), 7 C. B. 
N. S. 115 ; 29 L. J. C. P. 97 ; 1 L. T. 32 ; 0 Jur. 
N. S. 125 ; 8 W. K. 138 ; 141 E. R. 759. 
Anmtt(ttions : — Consd. Holland r. Hod^ou (1872), L. U. 7 
C. !•. 828 ; Tot tenham v. Swansea ^nc Oro Co. (1885). 
52 L. T. 788. Retd. Re Walker, ICx p. Acton (1861), 4 
L. T. 261 ; Cullwiok r, Swindell (1866), L. II. 3 Eq, 249 ; 

J Be Ti-evey (1866), 14 
L. T. 19.1 ; Ollinle v. Wood (1869), L. H. 4 Exch. 328 ; 


Longbottom v. Berry (1869), L. K. 5 Q. B. 123 ; Gough v. 
Wood, [1894] 1 Q. B. 713 ; Hobson v. Gorringe, [18971 1 
Ch. 182 ; Reynoldfl v. Ashby, [1904] A. C. 406. Mentd. 
Tyne Boiler Works Co. v. Longbenton Overseers (1886), 
Hyde, Rat. App. (1886-90), 241. 


536. .] — Trade fixtures affixed to 

mtged. freehold premises, after the mtge., by the 
mtgor. & his partner occupying the premises for 
the purpose of their trade, pass to the mtgee. — 
CuLLWiCK V. Swindell (1866), L. R.. 3 Eq. 249 ; 
36 L. J. Ch. 173 ; 31 J. P. 228 ; 15 W. R. 216. 
Annotatwm : — Consd. Cllnile v. Wood (1868), L. R. 3 Exch. 
256 ; Begbie v. Fenwick, P’enwick v. Bogbie (1871), 8 
Ch. App. 1075, n. Refd. Longbottom v. Berry (1869), 
L. R. 5 Q. B. 128 ; Sanders v. Davis (1885), 15 Q. B. D. 
218 ; Gough r. Wood, I1894J 1 Q. B. 713. 


537. .] — Trade fixtures which have 

been annexed to the freehold for the more con- 
venient using of them, not to improve the 
inheritance, h which are capable of being removed 
without any appreciable damage to the freehold, 
pass under a mtge. of the freeliold to the mtgee. — 
Climie V. Wood (1869), L. R. 4 Exch. 328 ; 38 
L. J. Ex. 223 ; 20 L. T. 1012, Ex. Ch. 

Annotations: — ^Apld. Longbottom v. Berry (1869), L. R. 5 
Q. B. 128. Consd. Begbie v. Fenwdek, Fenwick v. Begbie 
(1871), 8 Oh. App. 1075, n. ; Holland v. Hodgson (1872), 
L. R. 7 C. P. 828. Apld. Cross v. Barnes (1877), 46 
L. J. Q. B. 479. Consd. Gough v. Wood, 11894] 1 Q. B. 
718 ; Hobson v. Gorringo, 11897] 1 Ch. 182 ; Reynolds v. 
Ash 1)5% [1904] A. C. 466. Refd. Elwes v. Brigg Gas Co. 
(1886), 38 Cl). D. 562; Rr British Red Ash Collieries, 
L1920J 1 Ch. 826. Mentd. Wake v. Hall (18S0), 50 L. J. 
Q. B. 545. 

538. .] — The owner in fee of a 

worsted mill, at which he carried on the business 
of a worsted spinner Ac stuff manufacturer, mort- 
gaged it to pltfs. By a deed of arrangement 
under Bkpey. Act, 1861 (c. 134), subsequently 
€Jxecut<}d, the mtgor. assigned all his property to 
defts. as trustees for the benefit of his creditors. 
Under this latter deed defts. seized certain looms 
which were in the mill that was mortgaged. These 
looms were attached to the stone floors of the mill 


by means of nails driven through holes in the feet 
of the looms, in some casi^s into beams which had 
been built into the stone, Ac in other cases into 
plugs of wood driven into holes drilled in the stone 
for the purpose. It was necessary that the looms 
should be so attached for the purpose of steadying 
them Ac keeping them in a true direction, perpen- 
dicular to the line of the shafting, by means of 
which the steam power was applied to them. It 
was impossible to remove the looms without 
drawing the nails ; but this could be done easily 
& without any serious damage to the flooring. 
Pltfs. brought trover for the looms i—Held : the 
looms passed by the mtge. of the mill as part of 
the realty, Ac the action was therefore maintain- 
able. — Holland v. Hodgson (1872), L. R. 7 C. P. 
328 ; 41 L. J. C. P. 146 ; 26 L. T. 709 ; 20 W. R. 


090. 

Annotations: — Conid. Hawtry v. Butlin (1873), L. K. 8 
Q. B. 290. Apld. Cross r. Bamos (1877), 46 L. J. Q. B. 
479. Consd. Gough V. Wood. [1894] 1 Q. B. 713; 
Hudderstield Banking Co. r. Lister (1895),^72 L. T. 703 ; 
Hobson t). Gorringo, [1897] 1 Ch. 182. Apld. Monti r. 
Barnes, [1901] IK. B. 205. Apprvd. Reynolds r. Ashby, 
[1904] A. C. 466. Consd. Vaudeville Elec’trlc Cinema tv 
Murlsct, 11923] 2 Ch. 74. Retd. Chidloy t\ West Ham 
(1874), 32 L. T. 486 ; Re Armytage, Ex p. Moore &. 
Robinson’s Banking Co. (1880), 14 Oh. D. 379 ; Southport 
& West Lancashire Banking Co. v. Thompson (1887), 37 
Ch. I). 04 ; Rc Yates, Batcheldor v. Yates (1888), 69 
L, T. 47 ; Bulkoley r. I-i 5 *ne Stephens, Re Lyne Stephens, 
L 5 ’‘ne Stephens v. Lubbock (1895), 11 T. L. R. 564 ; 
He Do Falbe, Ward v. Ta 5 dor, 11901) 1 Ch. 523 ; Crossley 
V. Lee, [1908] 1 K. B. 86. Mentd. Re Rose, p. Linnell 
y 888), 4 T. L. R. 255 ; Re Chesterfield’s S. E., [1911] 1 Ch. 


683 i. Fixtures not expressly included 
— Right of morlpupec. h—ANDKRHON v, 
MgKwen (1859), 9 O. P. 176.— CAN. 
583 .] — Patbrsojn V. 


1»YPKH (1870), 20 C. P. 278.— CAN. 

588 ill. .] — Crawford 

Findlay (1871), 18 Gr. 51.— CAN. 


588 iv. .) — Dickson r. 

Hunter (1881), 29 Gr. 73.— CAN. 

588 V. .) — Thomas v. In- 

OLIS (1885), 7 O. R. 588.— CAN. 
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Part IV. — Form and Contents op Mortgage. 


539. .] — A portable engine &> boiler 

brought on to colliery premises to be used in 
sinking a new shaft, & for the purpose of steadying 
tlie machinery bolted to a wooden framework, 
which framework was embedded in a layer of wet. 
mortar laid upon a brick foundation was held to 
pass to the mtgee. of the realty as aflixed to 
the freehold, & could not be seized by the judg- 
ment creditors of the mtgor. — Cross v. Barnes 
(1877), 46 L. J. Q. B. 479 ; 36 L. T. 693. 

540. Fixtures expressly included — Whether 
mortgagee entitled.] — In Jan. 1797, several persons 
carried on business in partnership as calico 
]n int(irs ; & in the same month certain premises 
on which their works were principally carried on 
were conveyed to one of the partners in fee. The 
(H)nveyance mentioned the premises to consist, 
b(‘sides land, of dwelling-houses, macliim^ house, 
Si other buildings Sc erections. Sc stated them to 
l)(* t hen in the j)ossession of the partner to whom 
tliey were (jonveyed Sc another partner. \"ai‘ious 
buildings Sc machines were afterwards, from time 
to time, ere(;t(‘d on the premises by the tirm, for 
the purpose of extending the works. The whole 
was firmly fixed to the freehold. Sc stood on that 
part of th(^ land which was (conveyed to one of the 
partners in 1797 ; but the part in (piesti<»n could 
be rtuuoved without, material injury to tlie build- 
ings. In the different stock takings of tlit‘ firm, the 
lauds & buildings were always valued iV class(‘d 
separately from the ma(diinery Si fixtures. In the* 
])art. of tlu* country whei*e the* pr<*uiises were 
situated, machinery of this dt‘scripUon were 
constantly bought A sold distinctly from tiu* free- 
hold. 3^he freehold in the jiremises having bet‘n 
subsequ(*ntly ctmveyeil to tlie partners, they, in 
1828, mortgag<‘d tluun to pltf.’s wife, under the 
descrij)tion of all the messuag(*s, dwcdling-houses, 
tV: lands. Sc buildings therein mention(Hl, “ Si also, 
all that Sc those the steam engine, mill gt‘aring, 
h(*avy gtjar to millwright work, fixed iiuichinery 
Si other matters Sc things, etc., tium standing Sc 
being in Sc upon the thereby demised buildings, 
works. Sc premises, which in any manner con- 
stituted fixtures Sc appendages to the fretdiohl of 
the same or any part thereof.” All t he machinery, 
fixtures, etc., appeared to hav<‘ be<*n in the 
r(^j)uted j)artnership of the partners who carri(‘d 
on tin* works until 1831, when they became bkf>t., 
Sc (lefts, wen? appointed thttir assignee's. I^ltf., 
who was the husband of the rntgee., had insjiected 
th(* statements of affairs of the ))artners, whicli 
treated tin? machinery as not in(dud(?d in tin? 
mtg(».. Sc had made no objections to siudi stat(?- 
ments. In Apr. 1831, the assignees sold all the 
machinery Sc fixtures, with th(‘ exc(*ption of two 
steam engines, tw^o water whe(?ls Sc iron flooring. 
Sc other small articles ; Sc the greater part of them 
were I'emoved by the purchasers. The articles 
claimed by the rntgee. were all firmly fixed U) the 


freehold, in such a manner, however, that they 
might easily be itunoved without material injury 
to t.hemselvcs or the buildings ; — Held : the 
machinery did not. belong to t he inheritance but 
was part of the j)ei*sonal (‘stalo of the bkpts., Sc 
it piujjsed to tlu! asHignt*(*s ; Sc t h(‘ machinery in 
question was not intended tt) pass. Sc did not pass, 
to the rntgee., under the mtge. deed. — Trappks v. 
Harter (1833), 2 Cr. cS: M. 153 ; 3 Tyr. 603 ; 3 
L. J. Ex. 24 ; 149 E. K. 712. 

AmuUatimia : — Consd. lie Ogden, A\r p. Loyd (1834), 3 
Doac. & Ch. 705 : Hr Wulsh. /•> />. King (184(»). 4 .lur. 
510; He Wood (1852), 1 Rankr. & Ins. K. 70. n. Ezpld. 
He Gawun, Kx p. Rarclay (1S55), 5 l>e U. M. ik. O. 403. 
Apld. He M*lvibbon (1855), 25 L. T. O, 8. 148. Conid. 
W hitmore v. Kmpson (1857), 23 Ihuiv. 313 : W’aliusley v. 
Milne (1850). 7 C. R. N. 8. 115; (Mdlwiek v. 8\viiiden 
(1860), Ij. H. 3 Kq. 240. Distd. Reynolds v. Ashby, 
11004] A. C. 400. Refd. Roy dell r. Michael (1834), 1 
C*r. M. & R. 177 ; Hr Rnf terworth. Hr p. W'ilson (1835), 4 
Deac. & (Ml. 143 : Minslmll r. Lloyil (1837), 2 M. ife W. 
450 ; Hr Oye & Hughes, Hr p. Reynal (1841 ), 2 Mont. 1). 
A’ Do (1. 443 ; Hr 8toad. Hx p. Price A Rackhousu 0 842), 
2 Mont. D. cS: Do O. 518 ; Hr West, Hr ji. Rentlev, Harris 
A Dixon (1812), 2 Mont. D. A De (J. 501 ; Hellawell r. 
Eastwood (i85i), 0 Excli. 2‘.>5 ; W’ilde c. WMilers (1855), 
21 L. J. C. P. 103 : Mather r. Eraser (1850), 2 K. A J. 
530. 

541. .] — A., by a dt‘ed of mtge., 

granted, bargained, sold, rel(?as(‘d. Sc confirmed to 
B., in Ids poss(\ssion then btdng by a previous 
bargain Sc sah‘, an iroii-founilery Sc two dwelling- 
houses, (?tc.. Sc th(* api)urf i‘nanct‘K ; togt‘th(?r with 
all grates, boih'rs, btdls. Sc otlnq* fixtures in Sc 
about the said two dwt‘lling-hoUH(*s ; Sc all tr(*es, 
houK(‘S, cottagt'H, commons, (de., (‘astumiuts, profits, 
t*tc., to the said foun(h‘ry, nu'ssuages. Si- lands 
appertaining. '^Phi're wer(‘ (?ran(?s, pn'sses, a 
steam-engine, Sc- other fixture's in tlu* foundery, 
used for tlu? purposes of tlu* busiiu'ss carried on 
t h(-»re. Sc valued at ,C696 ; — Held : t he sp(?cificati(4n 
of the gratt's Sc oth(*r fixt-urt's in Sc about tlu? 
dw(‘lling-hous(*s, showi'd that those in f lu* found(?ry 
w^ere not int-(*nd(*d l-o pass, though tlu‘y would hav(? 
passed if the others had not b(‘(?n nu'utionud. — 
if ARE V, IloirroN (1833), 5 B. Sc Ad. 715 ; 2 N(W. 
Sc M. K. B. 428 ; 3 L. ,1. K. B. 41 ; 1 10 E. U. 954. 

Comd. Muihor r. Eraser (1850), 2 K. A ,1. 
530. Refd. 8(>uMiport A W'(‘sf Jiaiu^astdrc llunkiiig (^i. 
r. TlKUiipHon (1887), 58 Ij. 'K. 143 ; Power c. Wells (1880), 
0 T. h. R. 32. 

542. .] — A., b(?irig (>wru*r in fi*(s of 

certain her(?ditam(*nts, wdth a (?ott<ori mill tlu?r(?on, 
entered into jiartnershij) w'ith B., as (uifXon 
Hpinn(?rs : they th(?n, out of tlu* parfjiership funds, 
ere(!t(*d iu*w machinery in the mill ; Sc afterwards, 
A., by himself, mad(? a (3inv(;yance of tlu* mill, 
together with all tlu? machin(*ry, ('rections. Sc 
buildings, by w^ay of mtge., to secairc? a partnership 
debt. A. & B. afterwards became bkpts., having 
continued in the use? Sc occupation of tlu? mill, (?tc. 
The assign(?(?8 entered into poss(?ssion, Sc sohl tlu? 
wheels, st(?am engines, standing Sc going g(*arH, 
shafts, steam Sc gas pipes. Upon the ])(?tition of 
the mtg<?eM., praying that the produce of these 


MAN’K.VT Loan A Savinom (M>. v. 
Tkaukms Rank (1808), 20 O. R. 470.— 

CAN. 

640 vii. .] — Cimsis v. 

Tow.nhkno (Sosk.), I1023J 1 W. W. K. 
544.— CAN. 

o. lyhal arrumnlfi to trade fixtures.] 
— Mc-Donald V. W'lOKKS (1800), 8 Dr. 
207.~<;AN. 

p. .] — S(?HKKiUKit r. Malcolm 

(1800), 8 Or. 433.- CAN. 

q. .}-- PATTKiisoN V. Johnson 

(1864), 10 (jr. 583.— CAN. 

r. .] — McDausland v. McCal- 

LUM (1882), 3 O. R. 305.— CAN. 

t. .1 — Aiiamson V. McIlvantk 

(1885), 3 Vtttii. L. R. 29.— CAN. 

. ] — Canada I-^ermanent 
X 


640 i. Fixtures expressly included — 
Wlielher mortgagee B., who 

carried on business as an iroufounder 
on leasehold lands, mortgaged them 
by sub-lease, togetlier with all ** houses, 
buildings, fixtures,” to pltfs . : — Held : 
under the word ” fixtures ” all the 
machinery, w'hether brought upon the 
land before or subsequently to the 
mtge. affixed to the ground passed, 
A also all the machinery resting by its 
owm weight upon a t>ed affixed to the 
laud for its reception, but not affixed 
in any way except Ui the belting which 
conveyed the motive power to the 
machinery from a revolving shaft. — 
Australian Joint Stock Bank v. 
(JoiiONiAL Finance Mortgage, In- 
vestment A Guarantee C)ori*n. 
(1894), 15 N. S. y>\ L. K. (L.) 464 ; 11 

J. — VOL. XXXV. 


N. 8. \y. W'. N. 105.— AUS. 

640 ii. .1 — Gkkat W’kstkrn 

Ry. Co. r. Bain (1865), 15 C. P. 207.-^ 

CAN. 

640 iii. .] — He Mo.vtgom- 

KKY (firm 1875), R. E. D. 154. — CAN. 

640 iv. .}— Dkwak r. Mal- 

LOKV (1870), 27 Gr. .303. — CAN. 

640 V. .J— WiNKIKLD V. 

Fowlie (1887), 14 O. R. 102.— CAN. 

640 vi. . J — C'liatt-elB of the 

nature of plant or macliin(?ry not 
structurally affixed to the freehold, as 
well as those of a like nature afterwards 

E laced on the mtged. premises, may, 
y the express tenns of a mtge. of the 
realty, liecome fixtures for the pur- 
poses of the mtge. — C anada Per- 
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(a) «fe (6).] 

articlcB might be paid over to them, as forming 
part of their mtge. security : — Held : they were 
so entitled ; & they did not belong to the assignees 
as goods & chattels within the order & disposition 
of the bkpts., by force of 6 Geo. 4, c. IB, s. 72. — 
He Ashton, Ex p, Hcarth (1840), 1 Mont. I). & 
]>(! G. 240 ; 9 ]j. .T. Bey. 35 ; 4 Jar. 82B. 

543. .] — Mtge. by two, described in 

the deed as copX)er roller manufacturers, reciting a 
conveyance to them of land, & mills or factories, 
in a manufacturing town, as tenants in common 
in f(ie, & that they were carrying on >)usiness at 
tJi(^ said mills or factories as copper roller manu- 
facturiTS, & in such capacity had lately aOixed 
t(i or j)laced upon the land, mills, or factories, a 
steam-engine boilers, together with a large 
quantity of mill gear & millwright work, granting 
the land, mills, or factories, liereditaments com- 
prised in the r<H;ited conveyanc(‘, the use of 
pltfs. in fee, subject to a jiroviso for redcunption. 
As betwfien irltfs. k- tlie mtgor.’s assignees in 
bkpey. ; — Held: (1) assuming it jrossible to 
distinguisli between the cast? of machinery placed 
upon land for the purpose of trader or manufacture 
as (!ollateral to & independent of the; use & enjoy- 
ment of the land, k that of machinery i)laccd upon 
land for the jrurpose of bcitter k more profitably 
enjoying the land (as to which qu.), the recitals 
showed tliat this was a case of tlu^ latt(T descrip- 
tion ; k although thc^ rm^ans of the proposed use 
k (Uijoyment of the land was manufacture or 
trade, all articles lixc^l to the freehold, whether 
by screws, soldcT, or any otluir permanent means, 
or by being let into the soil, parl^ook of the nature 
of th<i soil, k would have descendtui to the Inar 
along with k as part of the soil itself ; (2) the 
mere grant of the land, following upon the pre- 
ceding recitals, was sufficient to i)as8 all articles 
so fixed, k a subsequent enumeration of certain 
of such articles did not rebut the inference that all 
articles so fixed passed by tluj mere grant of the 
land, as forming part of the freehold. — M ather v. 
Frahek (185B), 2 K, k J. cm ; 25 L. J. Oh. 301 ; 
27 J.. T. O. S. 41 ; 2 Jur. N. S. 900 ; 4 W. K. 387 ; 
09 B. K. 895. 

AnnotatiouM : — As fo (1) Consd. Ke Bni<jke, JCx p, Scott 
(1857), L. T. (). S. 314 ; (Uiinic v. Wood L. U, 

3 Kxcli. 2ri($ ; LoiiKbottoiii r. Horry (1869), L, H. 6 Q. 14. 
123. Apld. (^oHH r. BaniOH (1877), 46 L. J. Q. H. 479. 
Consd. /fr Vat-cH, HiitcixUdor v. Yaton (1888), 38 Oh. H. 
112 ; (louKh V. Wood. 11894J 1 Q. 14. 713. Reid. Metro- 
politan C‘ouiiti(»H, otc. Sor, r. Jlrown (1859), 26 Heav. 
454 ; Hoyd r. Sliorrook (1867). L. 11. 5 Eq. 72 ; Holland 
r. Hod^TMon (1872), L. U. 7 C. P. 328 ; Hawlry v. Hutllu 
(1873), H. 11. 8 g. H. 290. Gerurnlly, Refd. Waterfall v. 
PenlHtono (1856), 6 K. H. 876 ; Waliiinlcy v. Milne 
(1859), 7 C. H. N. S. 115 ; Haley v. HannnerHley (1861), 3 
l)e (1. h\ & J. 587 ; (hiUwUik v. Swindell (1866), Jj. U. 3 
Eq. 219; }ir Patent Peat Oo. (1867), 17 L. T. 69; He 
UiohardH, Kx p. Astbury, Ex p. Lloyd’s Hanking Co. 
(1869), 4 C’h. App. 630 ; Jlegbie e. Eenwlck, Fenwick v. 
Hegbie (1871 ). 8 Ch. At>p. 1675, n. ; Meux r. Jacobs (1876), 
L. li. 7 H. L. 481 ; lie Arinytoge, Ex p. Moore & Kobin- 
Hon’H Hanking Co. (1880), 14 Ch. 1). .379 ; Southport k 
West LaneaHhire Hanking Co. v. Thompson (1887), 67 
L. J. (3i. 114 ; Hnddersileld Hanking Co. v. Lister (1895), 
72 L. 'P. 703; Hobson r. Gorringe, [1897] 1 Ch. 182; 
Reynolds i>. Ashby, 11904] A. C. 466 ; He Hogorstonc 
Hrlck & Stone Co., Southall r. W’oscoinb, 11919) 1 Ch, 110. 
Mentd. He (niosterUolds’ S. E., [1911] 1 Ch. 237 ; Polo- 
Carew r. Western Counties & General Manure Co., [1920] 
2 Ch. 97. 


644. .] — Looms in a mill were not 

fixed, but were merely steadied, by having their 
four iron legs let into four loom foots dropped into 
the floor : — Held : they did not pass by a mtge. of 
the mill k the machinery belonging to the mill, 
nor by a contract for sale in similar terms. — 
Hutchinson v, Kay (1857), 23 Beav. 413 ; 26 
L. J. Ch. 457 ; 29 L. T. O. 8. 138 ; 3 Jur. N. S. 
652 ; 5 W. R. 341 ; 53 E. R. 163. 

Annotatums : — Consd. Ite Trevey (1866), 14 L. T. 193. 
Diltd. Hoyd v. Hhorrock (1867), L. R. 5 Kq. 72. Reid. 
Cort V. Sagar (1858), 3 H. k N. 370; Metropolitan 
CounthsH, etc. Soc. r. Hrown (1859), 26 Heav. 454. 

545. .] — Mtge. of iron works k 

rolling mill, with the machinery, etc., specified in 
schedule, “ & all engines, machinery, fixtures, k 
things which might thereafter be fixed k fastened 
in or upon the same pi'emises, whether in addition 
or substitution : — Held : the words “ fastened in 
or ui)on the same premises ** governed the sentence, 
k subsequent additions, consisting of an engine* 
for turning a lathe, a steam hammer, k anvil, a 
boiler k furnace, passed to the mtgees. ; but 
cuttei-s, bedplate, straightening plate, k the metal 
flooring of the mill, did not. — ^Metropolitan 
Counties, etc. Society v. Brown (1859), 26 
Beav. 454 ; 28 L. J. Ch. 581 ; 33 L. T. O. 8. 53 ; 
23 J. P. 341 ; 5 Jur. N. 8. 378 ; 7 W. R. 303 ; 53 
E. R. 973. 

Anmdaiioyis : — Consd. lie RichardH, Ex j). ARtbury, Ex p. 
Lloyd’s Hanking Co. (1869), 4 Ch. App. 630. Refd. He 
Yates, Bateholdor r. YatA3H (1888), 59 L. T. 47. 

546. .] — A mtge. of a silk mill, with 

the steam engines, boilers, steam pipes, main 
shafting, mill gearing, millwright’s work, k all 
other machinciry whatsoever being, or which 
should thereafter be, on the lands described in the 
mtge. : — Held : as against a second mtge., not to 
be confined to machinery necessary for giving 
power to the mill as being ejusdem geyieris with the 
specified particulars, but to extend to silk spinning 
machines, resting by their weight only on the 
ground, but attached by movable bolts to iron 
rods fixed to mill bciams overhead. — Haley v, 
Hammersley (1861), 3 De 0. F. & J. 587 ; 30 
L. J. Ch. 771 ; 4 L. T. 269 ; 7 Jur. N. 8. 765 ; 9 
W. R. 562 ; 45 E. R. 1006, L. C. 

Annoiainms : — Consd. S(>uth])ort & West, Laiicashiro Hank- 
ing Co. v. Thompson (1887), 58 L. T. 143; He Yates, 
Hatcheldor r. Yates (1888), 59 L. T. 47. 

547. — In Feb. 1865, A. k B., the 

lessees of a cloth mill, mortgag(jd tlie mill, with all 
the looms k other machinery, to C. k 1)., to whom 
they were largely indebted. In tlu* following 
June A. k B., who remained in possession of the 
premises, became bkpt. ; — Held : tlie looms having 
been alfixed to the freehold for the convenience of 
the occuiiiers during the term, passed as fixtures 
to C. & I), as against the assignees in bkpey. — 
ROV'D V, Shorrock (1867), L. R. 5 Eq. 72 ; 37 
L. J. Ch. 144 ; 17 L. T. 197 ; 32 J. P. 211 ; 16 
W. R. 102. 

Anmttaiiona : — Consd. Bogble r. Fenwick, Fonwlck r. 
Btsgblc (1871), 8 Ch. App. 1075, n. ; Holland v. Hodgson 
(1872), L. R. 7 C. P. 328 ; He Wildo, Exp. Daglish (1873), 
8 Ch. App. 1072. Refd. Hawtiy r. Butlin (1873), L. R. 
8 g. B. 290; He Tit^thowan, Ex p. Tweedy (1877), 5 
Ch. D. 559 ; He Rogeivstone Brick & Stune Co., Southall 
V. W’esoomb, [1919] 1 Ch. 110. Mentd. Cliidley v. West 
Ham (1874), 32 L. T. 486. 


Loan & Savinus Co. v. MicucuAN'rs 
Hank (1885), 3 Man. L. U. 285.— CAN. 

b. .] — RooKits V. Ontario Hank 

(1891), 21 O. R. 416.— CAN. 

0. .] — Sun Lifk Assurance Co. 

V. Taylor (1893). 9 Man. L. K. 89. 

--CAN. 

d. .]— Don v. Warner (1896), 


28 N. S. R. 202.— CAN. 

•. .1 — The pun^oses lo which 

preniisos have l>eeu applied should be 
regarded In deciding what may have 
been the object of the annexation of 
movable articles in permanent struc- 
tures with a view to ascertaining 
whether or not they thereby became 
ilxtures incorporated with the freehold. 


k where articles have been only slightly 
alilxed. but in a manner appropriate 
to their use, k showing an intention of 
permanently affixing them >vith the 
object of enhancing the value of mtged. 
premises, or of improving their useful- 
ness for the purposes to which they 
have been applied, there would be 
sufficient ground, in a dispute between 
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548. .] — A nitge. of a foundry, with 

the engines, fixtures, machinery, tools, & working 
plant therein, described the chattels assigned as 
being “ more particularly enumerated & specified 
in an inventory of even date herewith, to be signed 
by the parties hereto, & read & construed as form- 
ing part of these presents/’ The deed contained 
no mention of stock-in-trade. The inventory, 
which was signed by the mtgors. on the same day 
as the deed, extended over twenty-one pages. 
The first twenty pages contained a detailed 
description of the engines & other chattels wliicli 
were mentioned under general heads in the deed. 
At the bottom of page twenty was this clause : 
“ The stock-in-trade consists of bolts, brass-work, 
wrought & cast-iron work, brass & other work, 
both finished & in prei)aration ” ; & at the to)3 
of page twenty-one were these words : “ Also all 
cast wrought iron, steel, timber, & all other 
sto<;k-in-trade in & upon the before-mentioned 
foundry, workshops, & premises.” Then came 
tills clause : “ The contents of the twenty pre- 
ceeding sheets is a comphite & exact inventory of 
th(‘ fixtures, machinery, utensils, & things in, upon, 
or about th(i foundry mortgaged by us tliis day.” 
This was immediately followt^d by f>he signature 
of the mtgors. : — Held : the stock-in-trade was 
not included in the mtge. — lie MoManus, p. 
Jaruine (JH75), 10 Ch. App. 022 ; 44 L. ,1. Bey. 
58 ; 02 L. T. 081 ; 20 W. R. 700, L. JJ. 

549. .] — A wheel-factory, including 

the machinery & g(^ar, was mortgaged to pitfs. 
’J’he deed of mtge. was not registered as a bill of 
saie. Leathern driving belts were used in working 
iiie machinery at the factory ; they were fastened 
to certain wheels or drums, but could be removed 
at i)l(?asure when the machinery was thr(.)wn out 
of gear. They were ne(;essary parts of the 
machinery. "I'lie mtgor, having liquidated liis 
affaii's under Bkpey. Act, 1809 (c. 71), deft., his 
trustee, sold the belts : — Held : tlie belts passed 
to pitfs. under the mtge., A. they were entitled t-o 
maintain an action of conversion against deft. — 
Sheffield & South Yorkshiuk I^ermanent 
Benefit Building Society r. Harrison (1884), 
15 Q. B. 1). 058 ; 54 L. J. Q. B. 15 ; 51 L. T. 049 ; 
00 W. K. 144 ; 1 T. L. K. (>1, C\ A. 

^Innotaiiou : — Msntd. Ha Jloso, Kx p. Unncll (18S8), 4 

T. L. It. 255. 

550. .] — Fr(?sco paint ings, a patent 

frame screen fixed by blocks to the W’^all, adver- 
tising boards fixed to the hall posts by .screws, A; 
fixed iron seats of a cinema thc»atre are fixtures & 
pass under a mtge. as such. — VaI'Dicvjj.le Blkc- 
TRic Cinema, Ltd. v, Muriset, [1920J 2 Ch. 74 ; 
92 L. J. Ch. 558 ; 129 L. T. 400 ; 07 Sol. Jo. 595. 

551. Fixtures mortgaged separately from free- 

hold.] — Traders mortgaged a leasehold factory to 
A., & they afterwards mtged. the machinery in it 
separately to B. Upon the bkpey. of the traders 
who had been allowed to retain possession of the 
machinery : — Held : the movable machinery 

passed to the assignees as being wdthin the order 
& disposition of the bkpt., but that the machinery 
fixed to the freehold did not though ^mtged. 
separately. — Whitmore v. Kmpson (1857), 23 
Beav. 313 ; 29 L. J. Ch. 304 ; 28 L. T. O. S. 300 ; 
3 Jur. N. S. 230 ; 5 W. K. 217 ; 53 E. R. 123. 
Annotation : — ^Befd. He Baldwin, Ex p. Fosh, Ex p. Baldwin 

(1858). 30 L. T. U. 8. 354. 


(6) Mortgage hy Deposit of Title Deeds. 

552. Deposit without memorandum — Whether 
mortgagee entitled.] — Fixtures belonging to a lessee 
& removable by him at pleasure, as between 
himself & the lessor, form part of the security 
under an equitable mtge. by deposit of the lease. 

Wliere a rolling-machine, which itself was 
admittedly a fixture, w’as fitted with a number of 
different sets of looser rollers, one of whicli only 
oould be actually attached to the machine &: used 
at one time, but tlui duplicates w’ero kept for the 
purpo8(» of effecting diffei*ent kinds of work : — 
HeM : in a contest betw'eeii mt g(H*s. & the assignees 
in bkpey. of tht^ mtgor., all tin* rollei's that had 
been fitl-ed to tlio machine tluM'tdiy became* part 
of it, & passed to tlie mt-gees., by virtue of an 
equitable mtgo. by deposit of the h»a8e of the mill ; 
other rollers which had bet*n purchas(*d wdth the view 
of using them in the machine, but had not been 
fitted to the machine, were* not part of the machim?, 
& did not pass to the mtg(*es. — He Rictiards, 
Ex p. Asthury, Ex p. Lloyd'h IIanivINij Co, 
(1809), 4 (’h. Ai)p. 030 ; 38 L. .1. Mcy. 9 ; 20 \j, T. 
997 ; 17 \V. R. 997, L. .1. 

Antutiut ioHS : — Distd. CroHH r. Huriios (IS77), 4(i L. .1. Q. B. 
47i). Mentd. BriUsh Economical JiUmp Co. -r. Emplru 
AlIIc End (11)13), 2S) T. L. R. 3815. 

553. .] — The owner in fee* in posses- 

sion of land & ]>remisc^s deposited tlu» title deeds 
with a banking co. as an (‘(|uil.ablt^ mtge., to 
secure the balance of his account witli them for 
the time being. He then er<‘<’t.<*(l a mill, 8(jt 
up, not only steam power a])prKtable to all mills, 
but machinery ajiplicable only t-o l-hc^ i)urpoHe8 of 
a particular manufacture* wliicli he* (wirried on 
there*. He^ aft-euwarels made a bill of sale^ e>f all 
the maeiiincTy, the assignen^ having ne>He;e* of Urn 
previe>us de‘peAsit' e)f the eJeHuis : — Held : as be^twe'em 
the^ mtgeeis. A assignees, all of l/hei machinery which 
was annexed to thes ileKir*, ejeilings, or sides of the 
building, in a ” quasi permanent manner,” by 
moans of bolts screw’s, pa.sHe*el to thes mtgeu^s. ; 
& it maele ne> eiiffeu’t*nce* that tlie3 e)bje5ct of thes 
anne*xation was mesi-edy to steaely the*, machine's 
when ill use, A that thesy e;e.>ulel bes re*me)vesel without 
any injury to the*m eir the freehesld, nesr that the 
machine's were in thes nature* of traeje* llxturess, 
which W’ouki, as bestwe*en landleird A te*nant, beslong 
to the tenant.— LesNGBOTresM v. Berry (1809), 
L. R. 5 Q. IL 123 ; 10 B. A H. 852 ; 39 J.. J. Q. \i, 
37 ; 22 J.. T. 385. 

Annotati(ni.» : Apjfrvd, irolleiml r. IIorlsrHon (1S72), L. U. 7 
(?. I*. .328. FoUd. CrejHH v. Buriie^H (1 87 7), 18 Ij, J. Q. B. 
471). Apprvd. Shoflle^ld 8c Hoiilli YeirJcHhlro Uermanemt 
Beiije^flt Bldtc. Sue. v. ilurrlMiHi (1881), 15 Q. B. J). 358. 
Distd. r. Wcxid, 1 181)4 J i (). B. 713. OODSd. 

Hudde'rKllcId Bnnkini? r. LiHt.cr (18{)5), 72 L. T. 703 ; 
JIohKou r. G(»rriIace^ (IH1)7J 1 Cli. 182; licynotdH r. 
AHhby, iiye)4] A. C. 400. Reid. Turner* r. Cairicron (1870), 
Ij. It. 5 Q. B. 300 ; Hr Arniyteiifc, Ex 7 /. Mcoro He Jtotiiii- 
hoiUh Baukiri)? Ce. (1880), 14 Ch. J). 370. 

654. .J — The le*as(< ejf a shipbuileling 

yard A the trade fixtures therein we*res assigned to 
a shipbuilder, to hold thes lesasehold premises for 
the residue of thes term grantesd by tlie leases, A to 
hold the trades fixtures absolutely. Hes de.sne 38 itesel 
the lease A the assignment with his banltesrs as 
security for advances made by thesm to him. No 
mesmoranduiu of charges was executed . The mtgor. 
afUsrwards filed a liquidation pestition. The 
bankesrs had not taken any possession of the* traele 
fixtures : — Held : as against the trustee in the 


a mtcror. A his rntgree., for concluding 
that both as to the degree A object of 
the annexation they became parts of 
the realty. — H aogart r. Brampton 
(TOW.V) (1897), 28 8. C. K. 174.— CAN. 

f. .] — Milks v. Ankatkll (1898), 

25 A. K. 458.— CAN. 

g. .J — QoLDiK A McCulloch 


Co., Ltd. r. Hkw'SON (1901), 35 N. B. H. 
349.— CAN. 


I,. .] — skklkv V. Caldwell 

(1908), 18 O. L. K. 472 ; 12 O. W. it. 
1245.— CAN. 

k. .] — Royal Dank of Canada 

V. Ck)uaHLAN (B. C.), 11919] 2 W. W. lU 


382. — CAN. 


PART IV. SECT. 5, SUB-SECT. 3.— 
B. (b). 

1. Oer^ral rule. ] — Whore a tenant for 
a term of certain premises mortgages 
such term by way of equitable deposit 
of the leases the mtgoe. takes under bis 
mtge. an interest In trade flxtores 
X 2 
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(&) ^ jc) .] 

liquidation, th(? bankers had no title to tln^ trade 
fixtures . — Re Trethowan, Ex j). Tweedy (1877), 

5 Ch. J). 559 ; US L. J. Bey. 43 ; 30 L. T. 70 ; 41 
J. P. 500 ; 25 W. B. 390. 

665. Deposit with menotorandum — Fixtures not 
Included in memorandum.] — An equitable mtge. 
of leasehold promises will carry all thci fixtures, 
although (*rect(Kl for the purposes of trade, & 
therefore rtMiiovable as l)etwe(m landlord At tenant, 
At although they are not sjjecdfied in the lease 
deposited or tlie meniorancluin of deposit . — Re 
M'Neidl, Ex j), Broadwood (1841), 1 Mont. D. 
Ac De (1. 031 , Ct. of R. 

AnnolaivmH Refd. U(‘ Miiekle, Kjc Tagarl- (1847), T>e O. 

5;il ; WahiiHley r. Mlliio (18ril0. 7 C. H. X. S. 11.0. 

550 . ;| — Tilt; deeds of a brewery held 

upon ]eas(^ were de})osited with a er(*ditor, an offer 
being made by the debtor to have a legal mtgti. 
prepared of th(^ broweiy ]ilarit. At fixtures. A 
letttT was afterwards writtc'n by the debtor t-() his 
own solr., stating th<^ provisions to b<^ contained 
in the intge., i)ut not- mentioning the* plant Ac 
fixtur(*s. il(4‘or(‘ the mt-g(‘. was )>i*e))ared the 
debtor beeana^ hkpi. :-—//e/d : tla^ credit-or liad 
an equitable mtge. upon t-la* br(*w<‘ry, plant Ac 
fixtures, Ac was (‘nt-ithHl t-o the ordinary ecpiitable 
mtgee.’s ord<‘r. - Keen, Exp. C-micK (1S40), 13 
L. T. O. S. 287 ; 13 .lur. 531. 

557. — “ .) -In Aug. 1887, W. imrchased 

(MUiain leaseholds with tixcMl ma.(;hin(‘ry thereon. 
J, provided tht? itioney on th<‘ understanding that 
W. should Jiold t h<^ property Ac machinery for him 
until 1 m‘ r<‘(iuir(‘(J an assignment. In Keb. W. 
d<‘posit(Mi t-lu‘ tititi deculs with , 1 , with a memo- 
randum, “ 1 acknowledge* that thi* purchase . . . 
was made out of moneys jjrovidcul by .1. on the 
understanding . . . that 1 should hold tin* hiasti 

6 effects as t-iustee . . . until lie should require 
an assignment ... Ac 1 h(*rchy undertake . . . 
to execute in his favour an assignm(*nt ... by 
way of mtge. . . . or absolutely as he shall elect 
Ac until (Section 1 hav(^ deposit-ed with liim the 
lease Ac . . . ilocurnents of t itle . . . as an <*quit-- 
able mt-gee.” W. b(‘canie bkjit.. A:- his trustee 
claimed the machinery, Ac this was a motion by .1. 
t/O liav<‘ it declared that In* was entitled to the 
saiiK^ Held : allowing t he motion, t he mtge. of 
the- h^asc^ carried with it the ti’ade machineiy, tlu'rt* 
was no separatt* assignment of such trade 
machin(‘ry i*(‘quii-ing registration as a bill of sale, 
Ac .1. was t*nt-itled to succeed . — Re Kusty, Ex p. 
Lusty r. Ofimciai. Heueiveu (1880), (K) L. T. 1 (U) ; 
37 W. R. 301 ; iS Morr. IS. 

668. Fixtures expressly included.] — A., 

who was a ])art-ni*j* with B., di*posited with t-heir 
bankers the* deeds of a fre(*hold cotton mill belong- 
ing to A., as a 8(*<mrity for advances made by the 
bankers for tlu^ use of the firm of A. Ac B. ; At in 
1 lie memorandum of deposit it was stated, that the 
buildings were insured for 412,000 Ac “ the 
machinery, etc., for £2,000 more ” ; a steam engine 
Ac tdher machinery having been previous to the 
deposit erected by A. Ac B. for the pui’poses of 
their trade. A. ife B. continued in possession of 
t.he premises, with all the machinery, up to the 
period of tht*ir bkpey. : — Held : t he steam engine 
Ac machinery, though removable by a tenant 4 is 
llxtures erected by him for the purposes of trade, 
yet being firmly attached to the walls Ac floors of 


the buildings, Ac being such fixtures as are frequently 
put up by the owners of cotton miUs, & let with the 
mills to a tenant, were not to be considered as in 
the reputed ownership of bkpts., within 6 Geo. 4, 
c. 16, s. 72. — He Ogden, Ex p. Loyd (1834), 3 
Ileac. Ac Ch. 765 ; 1 Mont. Ac A. 494 ; 3 L. J. Bey. 
108, C. of R. 

Annotationa : — Refd. Re Maberly, Ex p. Belcher (18.35), 
4 Doac. Ac Ch. 70.3 ; Re M‘NellJ, Ex p. Broadwood (1841), 
1 Mont. D. A: Do G. 631. 

559. .] — A firm deposited a lease with 

their bankers as a security. Several fixtures on 
the premises were the property of the firm. The 
lease expired, Ac the firm continued to occupy the 
premises as yearly tenants, & afterwards made an 
agreement for a new lease, the counterpart of 
which was deposited with the bankers, Ac they 
engaged to deposit the new lease when they 
obtained it ; the firni then became bkpt., Ac the 
landlord thereupon declared the lease forfeited : — 
Held : the tenants’ fixtures were not in their 
“ order Ac disposition,” so as to pass to their 
assignees, but the bankers had a valid lien upon 
them. — Feahenhide v. Derham, Thompson v, 
Derham (1844), 13 L. J. Ch. 354 ; 3 L. T. O. 8. 

07 ; sub nom. Re Derham, Ex p. Thompson, 
Fearenside V. Derham, Thompson v. Derham, 

8 Jur. 633, L. C. 

560 . .] — A., a publican, being in- 

debted to C. deposited with him the lease of a 
public house Ac other houses accompani(*d by a 
memorandum expressly (constituting C. equitable 
mtgec*. of the leasehold prtunises Ac of the fixtures 
to th(c jiremises b(?longing. A. remained in 
possession of the premises Ac b(ccame bkpt. : — 
Held : the fixtures consisting of ordinary house 
fixtures Ac trade fixtures werii not in the order Ac 
disposition of tlie bkpt. within 12 Ac 13 Viet, v, 106, 
s. 125, but belonged to the mtgee. — Re Gawan, 
Ex p. Barclay (1855), 5 De G. M. Ac G. 403; 
26 L. T. O. H. 07 ; 19 J. P. 804 ; 1 Jur. N. S. 1145 ; 
4 W. R. 80 ; 43 E. R. 026 ; sub nom. Re Barclay, 
Ex p . Gawan, 25 L. J. Bey. 1, L. C. Ac L. J J. 

^InrwtatUms : — Consd. Mathor v. I’ruKer (1856), 2 K. & J. 
.536. Apld. Whitmore v. KiiipHoii (1857), 28 Beav. 318 ; 
Tebb r. Hodgo (1866). 38 L. J. (.^ P. 217. Consd. Bogbie 
•V. Fenwick, Fenwi(;k v. Bugbie (1871), 8 Ch. App. 1075, ii. ; 
HeynoIdH r. Awhby, 1 1604 J A. C. 466. Refd. Gough v. 
Wood, 11864J 1 Q. ii. 713. Mentd. Boyd v. Hhonvek 
(1867), L. B. 5 Eq. 72. 

561. .J — A mtge. of premises will 

pass the fixtures upon th(^ I)re.mises. A mtge. of 
a lease made by the lessee will carry the fixtures 
of that i)roperty which is in lease, Ac the power 
to remove which fixtures was in the tenant. 
Fixtures attached by the mtgor. to the property 
after the date of the mtge., will also, unless under 
special stipulations, pass to the mtgee. There is 
no difference in this respect between a mtge. in 
fee by a freeholder & a mtge. by w'ay of assignment 
of a term by a leaseholder. 

A. was the lessee of a public-house. On obtain- 
ing, in 1869, from M. a loan of £800, he deposited 
the lease with M. together with a memorandum 
reciting that it was deposited as security for the 
loan, £ for any money that might become due to 
M. for goods sold, Ac for the expense of “ insuring 
the premises Ac the fixtures Ac fittings therein ” 
from fire, & the memorandum also contained an 
undertaking to execute, when required, a legal 
mtge. In Apr. 1873, A. borrowed a sum of £55 
from J., & gave J. a bill of sale of the fixtures Aac 
fittings. J. afterwards put a man in possession Ac 


eroct^ upon tlie leasehold promWs commensurable only vrtth his interest of such fixtures. — C oloxial Bank of 

by the tenant, & roinovabie by him in Uie term, & is not, as such, absolutely Austhalasia, Ltd. r. Hiley ()8S9), 

under the provisions of Wie lease, entitled to the proceeds of the sale 22 V. L. R. 288.— AUS. 
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advertised the fittings for sale. M. thereupon 
filed a bill to restrain the sale : — Held : the equit- 
able mtge. effected in 1869 passed the fixtures & 
fittings, & did not require registration under 
17 & 18 Viet. c. 36, to give it effect as to them. — 
Meux V. Jacobs (1875), L. R. 7 H. L. 481 ; 44 
L. J. Ch. 481 ; 32 L. T. 171 ; 39 J. P. 324 ; 23 
W. B. 526, H. L. 

J nmtatums : — Consd. Re Eslick, Ex p. Alexander ( 1 8 7 6 ), 4 Ch. 
D. 603. Apld. Cross v. Barnes (1877), 46 L. J. Q. B. 479. 
Distd. Re Trethowan, Ex p. Tweedy (1877), 5 Ch. D. 559 : 
.Sanders v. Davis (1886), 15 Q. B. D. 218. Consd. l^ainc 
f’. Matthews (1885), 53 L. T. 872 ; Re Rogerstfme Brick 
& Stone Co., Southall v, Wesoomb. 11919] 1 Ch. 110. 
Befd. Topham v. Greenside Glazed Fire-brick Co. (1887), 
87 Ch. D, 281 ; Goiiifh v. Wood, 11894] 1 Q. B. 713 ; 
Kills V. Glover & Hobson. 11908] 1 K. B. 388. Mentd. 
Bain v. Brand (1876), 1 App. Cas. 762 ; Thomas r. Kelly 
11888). 60 L. T. 114. 

(c) Acquired under Hire Purchase Agreemeni, 

562. Legal mortgage — Implied authority to 
mortgagor in possession to hire.] — By agreement 
between defts. & E., who w’as tenant for a term of 
years of a piece of land, defts. agreed to supply him 
with a boiler for the purpose of his trade, to be paid 
foi* by instalments & to remain the prf)p(‘rty of 
(ieft-s. till all the instalments werti paid ; A; it was 
furth(‘r agrt^ed that in (!ase of default of ])ayment 
of any of the instalments, defts. might enter k, 
(wiiTy away the boiI(*r. E. then mortgaged his 
interest in the land by underl<*ase t-o pit?., who 
had no notice of the agreement, A/ who allowed E. 
to remain in poss(‘ssion. Defts. afterwards sup- 
plied the boiler, which was fixed in the land. One 
of the instalments not being paid, defts. ent(*rtMl 
A: carried the boiler away, Jn an action by pltf. 
against defts. for removing the boiler : — Held : 
pltf. having allowed the mtgor. to r(*main in 
possession, must be taken to liave acquiesced in 
his making agreements for fixing k removing 
fixtures for the purposes of his track*, & he could 
not claim the boiler as against, defts. — GoiKiii r. 
Wood & (^o., [1891J 1 Q. B. 713 ; (J3 J.. J. Q. B. 
564 ; 70 L. T. 207 ; 12 W'. B. 409 ; 10 T. J.. B. 
318 ; UK. 509, C. A, 

Aniuitations : — Expld. Huddcrsllcld Baiikliijr Co. r. I.ihtor, 

1 1895] 2 C!h. 273. Distd. TiiomiiH v. JiMininifs (1896). 66 
L. J. Q. H. .'i : HobMon r. Gorrinj^c, (1897] 1 (3i. 182. 
Consd. Jtfynoids r. A.shby, [1964] A. < '. 466. Oistd. Rt' 
AlJeii, (1907] 1 (li. 575 ; Kllis r. (iJovcr A’ Hobson, (1{K)8| 

1 K. B. 388 ; lie MorriHon, Jono.s iS: Tuylor, C’ookes 
MorriHOii, Jones &. 'i'uylor, (1914] 1 (3i. 5(b Consd. Rr 
Bofferstoue Brick &. .Stoiio CV)., ►Southall r. Wescoiiib, 
11919] 1 Ch. 110. 

563. Chattel fixed to freehold -Entry 

by mortgagee into possession.] — In determining 
whether or not a chattel has becciiue a fixture tlu; 
intention of the ijerson afiixing it to the soil is . 

' only so far as it can b<5 presumed from tlie | 
degree k object of the annexation. 

A gas engine was let out on tlw; hire k purchase 
system under an agi'eement in writing which 
provided that it should not become the property 
of the hirer until the payment of all the instal- 
ments k should be removable by the ownei* on the 
failure of the hirer to pay an instalnumt. I'lie 
engine was affixed to freehold land of the hirer 
by bolts k screws to prevent it from locking k 
was used by him for the purposes of his trade. ! 
Default having been made in the payment of th< 
instalments, the engine was claimed by th«3 owner, 
k also by the mtgee. of the land, who took Ids 
mtgee. after the hiring agreement k without notice 
of it, k had entered into possession while the 
engine was still on the land : — Held : the engine 
was sufficiently annexed to the land to become a 
fixture, k any intention to be inferrcid from the 
terms of the hiring agi'eement that it should 
remain a chattel did not prevent it from becoming 


a fixture ; k consequently it passed to the mtgee 
as part of the freehold ; even if a licence to remove 
the engine could be implied from the mtgee. 
leaving the mtgor. in possession the entry of the 
mtgee. into possession determined such licence. — 
Hobson v. Gorringe, [1897] 1 Oh. 182; 60 

L. J. Oh. 114 ; 75 L. T. 010 ; 45 W. K. 356 ; 13 
T. L. K. 139 ; 41 Sol. Jo. 154, O. A. 

Antiotatiom .—Distd. Lyon V. London City k Midland 
Bank, 11903] 2 K. B. 135. Apprvd. Kcynolds v. Ashby, 
11904} A. C. 466. Distd. Re Allon, (1907] 1 Ch. 575 ; 
Kllisr. Glover & Hobson, (1908] 1 K. B. 388 ; AV Morrison, 
Jones & Taylor, CV)ok('s r. Alorrisoii, Jones k Taylor, 
[1914] 1 Ch. 50. Reid. Crosslcy r. Leo, 1^1908] 1 K. B, 86 ; 
Honvich r. Syinond (1914). 110 L. T. 1016; Vuudovlllo 
Klectric Cinema r. Miirisct, 1 19231 2 (^li. 74. Montd. 
Becker v. lUebold (1913), 30 T. L. B. 142. 

564. .] — Ohairs were 

hired from pltfs. for use in a hippodrome* by the 
owner k occupier of the building under an agi'ec*- 
ment for hire containing an oiOion of purcliase 
Avhich was nev(‘r exi'rcist'd. 3'he chairs were 
fastemnl to the floor of the building by riK'ans of 
screws, in accordance with tin* n‘quirenu‘nts of 
the kx^al authority: — Held: tJie chairs did not 
(;(uise tf» b(‘ cliattels b(‘cause tJK*y were scr(*W(»d 
down to th(^ lloor, A tlie ]>r()p(‘rt y in t lH‘ni did not 
pass as against j)lt fs. t o t in* nit get*, of t he fret'hold 
under a intge, of the building k ilxtur<*s. — J^YON 
k Co. V. London (’ity k Midland Bank, (19031 
2 K. B. 135 ; 72 L. .1. K. B. 405 ; HH L. T. 392 ; 51 
W. B. 400 ; 19 T. L. B. 334 ; 47 Sol. .lo. .380. 

. Ad Apprvd. Keymilds r. Ashley, (19041 A. (?. 
466. Distd. Vumleville Klectric CiiK'ma r. Murlset, 
11923] 2 Ch. 74. 

665. .| " MaeJiines weio 

supplied by the owntx* of them to the lesstu? of a 
factory ujion tlie hire iiurcliase system, the 
machines to ri'inain the prop(‘rty of tin; owti(*.r till 
they had been wliolly paid for; upon default in 
payment tin* owner to havt; powt'i* t-o dett^nuine 
the liiring k retnovt* the nuicliines. 33n;y wert; 
affixetl, as the owrn*?* krn‘W, to (;oncr(4/e beds in 
the floor of the factory by bolts k nul-s k could liave 
been removed without injury to the building or 
tin; beds. Tin* hrssee made default in payment, k 
tin; owner broiiglit' an action to r(‘cover the 
machines or tln*ir valin; from a nitg(*i*. of the 
pnmiises who liad tak(*n possession '. — Held: the 
machines had been so alflxed as to jiass by the 
mtge. to the mtgee. It KVNoi.DS r. Ashby k Son, 
11904J A. V. 400; 73 L. .1. K. B. 940; 91 L. T. 
097 ; 53 W. B. 129 ; 20 T. L. B. 700, II. L. 
AtnvtUdinuH ; - Distd. Lyon r. Loniloii. City 8: Mhllund Jiaiik 
(1903). 72 L. J. K. B. 465 ; W Alien, (1997) I (3i. 575 ; 
Kills r. (0o\cr& BoIihoii, [ 19981 1 K. 9. 388 ; Rv MoitIhoii, 
JoncH Tuylor, (’ookon r. Morrbon, .loncH A Taylor, 
119141 I Cl). 59 ; Hamer r. Lomlon, Cit y A Mhllund Bunk 
( 1918 ), 87 L. J. K. B. 973. Consd. Re BogciHUmo Brick 
A Stono Co., ►Sonlhull v. WcHcomb, II919J 1 Ch. 119. 
Re!d. CroHhlcv r. Lee. 1 1998] i K. B. 8(1. Mentd. Bcckor 
r. Biebohl (1913), 39 T. L. U. 142 ; Horwieh v. ►Symond 
(1914), 119 ].. T. 1916. 

5 g$. .] -Ellih V. Glover 

k UoBsoN, Ltd., No. 044, post, 

567. Equitable mortgage by deposit of title 
deeds-'Subsequent to hire purchase agreement- 
Prior equitable interest of vendor.] — A co. liired 
nuichiiMTy fixed on its busincHS fin'mises from L. A 
il. on tin? terms of a liirc; jiurcbase agreement, 
which provided that tin; co. was to pay a monthly 
rent for the hire of the macliinery, k should 
become the purchaser on f)ayirn*nt of a certain 
sum in whicli event credit would be given for tin; 
jirevious payments of rent. Until tin; purchase 
the co. was to be a men; bailee of the nnuOiinery, 
k in cawi of default in making tin; monthly l>ay- 
ments or brt*ach of the ctiiiditioris of the agree- 
ment L. k IL were (;mpow«;red to enter k remove 
the machinery. Subsequently, the co. gave to a 



Sect, 5. — Extent of interest conveyed: Sub-sect. 3, B. 

jc) <& (d), & C. ; sub-sect. 4,J 
bank an equitable mtge. of the business premises 
by a deposit of the deeds thereof accompanied by 
a written charge under the common seal of the 
CO. containing an agreement to give a legal mtge. 
on demand. The bank took without notice of the 
hire purchase agreement. The co. failed to pay 
the instalments & committed breaches of the 
conditions of the hire purchase agreement ; L. & 
H. demanded delivery up of the machinery & a 
winding up order was made against the co. The 
principal secured to the bank was due with an 
arrear of interest : — Held : the bank being merely 
an equitable mtgee. & L. & H . having an equitable 
interest in the machineiy under their hire purchase 
agreement the interest under that agreement had 
priority over the interest of the bank. — Re Atxen 
(Hamukl) & Sons, Ltd., [1907] 1 Ch. 575 ; 76 
L. J. Vh. 362 ; 96 L. T. 660 ; U Mans. 144. 
AiimAatioriH : — Apprvd. Ur MorrlHon, Jotjok & Taylor, 
(-ookcH V. MorriHon, Jouoh & Taylor, lit) 14 ] 1 (^h. .'iO. 
Re!d. Hainor v, L(m(ir)ii, (.'ity & Midland llauk (1918), 87 
L. .1. X. h. 97 Mentd. Docker v. Jtiobold (1913), 30 
T. D. n. 142. 

.] — Sec CoMi'ANiES, Vol. X., p. 768, 

No. 4803. 


(d) Fixtures aiiarhed by Tenant of Mortgagor. 
568. Demise by mortgagor In possession — Right 
of tenant to remove fixtures during term,] — Trade 
flxtui’cs attached by the landlord, who is mtgor. 
in ])osseHKion, m*e not in his reputed ownei’ship. 

We arc; satislied , . . that the* pipes machinery 
were so at-tached as to be j)art of the freehold at 
common law. If the bkpt. had been a tenant, & 
had fixed the i)roperty in question for trade 
purposes, 1 should ev(;n then have; thought it not 
within (J (ieo. 4, c. 16, s. 72, the then reputed 
own(;rshij) sect., thougli th(;r(; might be fixtures 
which Would be within that sect. . . . In this case, 
liowevei*, the bkpt. was the fr<;eholder & owner of 
the machinery, k the moment he affixed them they 
b(;came part of t/he freehold, & consequently not 
chattels in his rc'putc^d ownership. Therefore, 
tlu; mtgee. is entitled to the usual order (Lord 
Lrskink, (\J.). — //c B utterworth, Exp. Wilson 
(1835), 4 l)ea(\ C'h. 143 ; 2 Mont, A. 61 ; 4 
.1. Bey. 24, (T. of U. 

A /OMj/u/ if ms :-Diatd. Ur MaberJey, Belcber (183.'»), 4 

4 J*ur Walyh, p. King (i840). 


Under Companies Act, 1908 (c. 69), s. 93.] — 

See Companies, Vol. X., p. 788, Nos. 4931-4934. 


Sub-sect. 4. — ^Accretions. 

670. General rule.] — The goodwill of a public- 
house is not a personal goodwill, but on sale of the 
house passes with it. 

K., the lessee of a hotel, demised it by way of 
mtge. to P. to secure an advance. The deed con- 
tained an attornment clause by which, “ for better 
securing payment of the interest ” the mtgor. 
attorned tenant to the mtgee. at a rent which was 
equal to the amount of the yearly interest on the 
sum advanced. K. subsequently mortgaged the 
same premises to H. The deed recited the fii*st 
mtge., & contained an attornment clause in 
similar words to that in the first mtge. K. filed 
a liquidation petition on July 3, 1879. Trustees 
were appointed on July 14. Afterwards the first 
mtgees. distrained for a quarter’s rent due under 
the attornment clause in their mtge. on July 18. 
In Sept., the second mtgee. distrained under his 
attornment clause for a half-year’s rent due in 
Aug. The hotel was subsequently put up for sale 
by auction by ihe first mtgees. under an arrange- 
ment, & the trade fixtures & also the furniture & 
loose chattels were sold: — Held: (1) the second 
mtgee. had a right to distrain after the bkpey. of 

K. under the attornment clause in his mtge. for 
one year’s rimt, & his right was not at all affected 
by the fact that there was a prior attornment to a 
prior mtgee. ; (2) the attornment being for the 
better securing payment of the interest does not 
constitute between mtgor. & mtgee. the relation 
of tenant & landlord only, nor compel the mtgee. 
to elect between his characdor of mtgee, & landlord ; 
he remains mtgee. with all the incidents attaching 
to that position, the attornment is merely an 
additional security ; therefore tixturt?s added by 
the mtgor. after the date of the mtge. i)a8s to the 
mtgee. in his capacity of mtgee. 

(3) Everything that the mtgor. adds to the 
house to imi)rovt^ its value must b(j taken to be 
an accretion for the benefit of the mtgee*. (Lush, 

L. J.). — Re iviTCJiiN, Ex p. Punneit (ISSO), 16 
Ch. D. 226 ; 50 L. J. Ch. 212 ; 44 L. T. 226 ; 29 
W. R. 129, C. A. 


569. ,J. ~A mtgor, in ))ossession of 

premises l(*t them to a tenant who biDught on to 
tJiem c(;i’t-ain tirade; fixtures. '^Hie mtgee. subse- 
quently entt;red A sold tlu; premises under the 
l)ower of sale contained in the mtge. : — Held : the 
fixl ur(;s did not j)asH under the mtge., but remained 
th(‘ property of the tenant. — Sanders v. Davis 
Q- R. 1>. ‘218 ; 54 L. J. Q. B. 576 ; 33 
B- now, Saunders v. Davis, 1 

T. L. It, 499. 


(Jdujrh v. |1894] I y. H. 713. 

Aplfl. HobHoii r. UorriiiK-d (1890), 7.'» L. T. (ilO. {Srr 
?*’ 1 JeiuiliHfH (1890), 66 

^ ’ f. CilovcT ilobsoji, 11908] 1 X. B. 

uo8. 


C. Registration as Bill of Sale. 

As bill or sale.]— Hills of Sale, Vol. VII., 
pp. 33-30, Nos. 172-203. 


Annotations: — As to (1) Consd. AV Willis, A> jt. Koimody 
(1888), 21 Q. D. D. 384. As to (2) Refd. Hr Knitfht, Kj jk 
VdlHoy (1882), 21 Ch. D. 442. Urncrallu. Mentd. West 
Loudon Syndicate v. 1. 11. Couirs., 11 898 J 2 Q. H. 507. 

571. Improvement by mortgagee — Renewal of 
lease — Equity of redemption attaches to renewed 
lease.] — If a college lease be mortgaged, the 
mtgee. renews his lease, lliis shall bt* for the benefit 
of the mtgor., paying the mtgee. his charges ; &; 
the lessee of a college, etc., has a tenant-right in 
France & all other places almost but here, & the 
college are bound to let him renew, but the law 
is not so here ; but, however, the; mtgee. here 
does but graft upon liis stock, it shall be for the 
mortgagor’s benefit. — B ushworth’s Case (1676),. 
Freem. Ch. 13 ; 22 E. K. 1026. 

AJinotations : — Conid. Ijanghoriie r. Harlaiid (18.'>6), 2S 
L. T. O. S. 227. Reid. He Bi«8, Bitis v. Biss. 11903 J 2 Ch. 
40. 


PART IV. SECT. 6. SUB-SECT. 3.- 
B. (d). 

668 i. nemisc by nmrtgauor in poi 
sc^m~~Jiu,ht oj tmmU to rernm 
fimuTcs during ivrtn.] — In Hio ubHciic 
of oxpiVHH Htipulation (n the eoutrar 
u mtgor. in possesBion has the right t 


iK'nuit trade tlxtnrcK to be put up & 
i*(3nu)ved fnmi the mtged. premise's 
provided they an* nunoveHi before; the; 
mtgee. tuke;H poBHCHHion, but the liglit 
of removal ceuneMi when i>oB8eB8ion Ib 
taken by the mtgee. — C iusdit Foncikk 
J^AN e’o Canadiex V, Lindsay- 
WalkkiiCo. (Saak,). 119191 2 W. W. H. 


38.'i." CAN. 

PART IV. SECT. 5. SUB-SECT. 4. 

m. Improvements by assignee of 
equity of redemption — Right to set off 
value against rents d- profits .) — Bucha- 
nan r. Me'McLLKN (circa 1877), 25 Gr. 

193, n.— CAN. 
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672. .] — ^A bill in equity will not 

lie to redeem a mtge. of chambers in the inns of ct., 
but pltf. must apply to the bench or to the judges 
of the society ; aecua : if on application to the 
bench they refer pltf. to his remedy in equity. 

A., possessed of a renewable term, mortgaged 
it to J., who gained a new term from the original 
landlord to commence after the old one : — Held : 
this new term should be subject to the old equity 
of redemption. — Rakestraw v. Brewer (1729), 
2 P. Wms. 511 ; Cas. temp. King, 55 ; Mos. 189 ; 
2 Eq. Cas. Abr. 162, 601 ; 24 E. R. 889, L. C. 
j mutations : — Consd. Leigh r. nuriiott (lSSr>), 20 (’h. 1). 

231 ; Hr, Biss, Biss r. Biss. [1903] 2 VA\. 40. Mentd. 

K. V. Gray’s lun (1780), 1 Doug. K. B. 353. 

573. .] — There is no authority 

for the general proposition that if a })(‘r8on only 
partly interested in an old lease obtains from the 
lessor a renewal, he must be held a constructive 
trustee of the new lease, whatever may be the 
nature of his intei’est or the circumstance's under 
which he obtained the new lease. A person 
rc'iiewing is only held to be a constructive trusten; 
of the new lease if, in resp(ict of the old lease, he 
occupied some special position by virtues of wliicli 
he owed a duty towards tlie other persons int.(‘r- 
ested : as, for example, in th(i (;ase of a renewal 
by a tenant for life of settled leaseholds, or by a 
partner of a partnership lease, or by a mtg(‘(?. of a 
mtged. lease. In all such cases the nvw h*ase is 
treated as engrafted on or as forming pait of the 
original lease. — Re Biss, Biss v, Biss, [1908J 2 Ch. 
40 ; 72 L. J. Ch. 478 ; 88 L. T. 408 ; 51 W. R. 
504 ; 47 Sol. Jo. 883, C. A. 

AnmdfUiim : — ^Refd. GrlfHth v. Owen, [1907] 1 Ch. 195. 

574 Improvement by mortgagor or his personal 
representative — Renewal of lease.] — Defts., who 
were entitled to the e(iuit y of redemption of lease- 
holds charged with a mtg(*., att-enij)t(Ml to get- ri<l 
of it by fraudulently incuiring a forfeiture, which 
they induced the lessor to take advantage of. 
They afterwards obtained a new' lease from him, 
w hich they sold : — Held : th<* new h'ast* was 
subject to the mtge., notwithstanding C. \j. P. 
Act, 1852 (c. 76), s. 210, A a decree was made for 
payment by defts. of the mtge. with costs.- 
llcGiiEs V. Howard (1858), 25 Ihuiv. 575 ; 58 
E. K. 756. 

AnnntaiUm Mentd. Strutloii r. Murphy (18G7), 15 W. It. 

1125. 

575. ,] — An ec(iesiasti(;al least* of a 

house for a term of years wiiicli was rc*new'abh‘ by 
custom though it contained no covtmarit by the 
h'ssors for renewal was inortgag(*d A the? equity 
of redemption was afterwards assigned for value. 
The Ecclesiastical (’onirs. in whom the reversion 
had become vestc'd would not renew th(i leaser, but- 
before the expiration they agiHHid to sell tlie 
reversion to the assignee of tlui equity of rechurip- 
tion. The conveyance was not- executed till after 
the expiration of the lease. W'hih^ the negotiation 
for the purchtise of tht; ri'Vt^rsicjn was in progress 
the assignee borrowed 1^800 giving the lender a 
memorandum in wTiting whi<d) stated that the 
money was to be secured by a mtge. from him of 
the house “ so soon as he had com[)let.ed the 
enfranchisement of the property from the (-omi*s.” 
The lender had no notice of the mtge. of th(^ lease : 
— Held : the mtgor. could only hold the fe(? simple 
of the property subjetrt to tin? mtgi;. of the h'ase 
A he, A consequently tlie lender of th<; 1*860, was 
not entitled to any prior lien on the projierty for 
the purchase-money of the reversion notwit-h- 
stancling the fact that the mf-gor. was under no 
obligation to the mtgees. of the lease? to obteiin a 
renewral of it, or to pui'chase the revei*sioii. 


The doctrine of this ct. has always been that the 
mtgor. of a renewable lease can hold a renewed 
lease only subject to the mtge. (Pearson, J.). — 
Leigh v . Burnett (1885), 29 Ch. D. 231 ; 54 
L. J. Ch. 757 ; 52 L. T. 458. 

576. Lease after building agreement.] — 

G. insisting that J., the owner of an agreement for 
a building lease, liad deposited it to secure to him 
1*900, claimed payment of the money fiom the 
administrator of J., who had expt?ndod money out 
of his owm pocket in finishing the housiis, A had 
obtained leases fnim the lessors, A questioned the 
deposit A the extent of the advance, if any had 
been made : — Held : the allidavits affording 

' evidence of deposit, the ct. w'as bound to act upon 
them ; when the deposit was made, it gave G. a 
title to a mtge., A ht^ had a right to payment ; A 
the ct. made a decree for an account- A sale of the 
liouses comprised in the agr(»ement. — SiMS v. 
Helung (1851), 21 L. J. (^h. 76 ; 18 L. T. O. H. 
191. 

577. Purchase of copyholds by lord — After 

mortgage of manor.] — If a lord of a manor mtge. 
tlie manor in fee l-o A. A afterwards purchase 
copyholds lu'ld of the? manor, A take surrenders 
of them to himsidf in fee, t hey sliall (Uiure, to the 
benefit of the mf get*. ; A a stdtlement by the lord 
of all Jiis c?statti morf-gagcul to A. shall pa-ss the 
equity of ri'deniption of such surrendered copy- 
holds. — D oe V. PoTr (1781), 2 Doug. K. B. 710; 
99 E. H. 452. 

AnmitaUouti :■ CoDSd. St. Paul r. Dudley A Want (1808), 

15 Ves. 107. Reid. Christ rhurcJi CatJioaral. Oxford r. 

Buckinffham A (’handos (1801). 17 C. B. N. S. 391. Mentd. 

OoodriKht- r. Weiis (1781), 2 Jlouif. K. 6. 771 ; (-avo v. 

Holford (1798), 3 Voh. 050; Di*la(*lioroiH r. Dolachorols 

(1802-1), 11 H. L. Cas. 02. 

578. Mortgage of contingent remainder — Re- 
mainder barred by tenant in tail In possession — 
Bequest of interest In land to mortgagor.] —A. 

had contingent r<‘maind('r in f(u\ A conveyed it to 
B. as a s<*(;urity. The cont-ingi^nt remaindtu* was 
afterw^ards barred by A.’s moilu'r, who ae(iuirt*d 
l.h(! fe(*, A-, by lier w'ill, di'vised hta* r(*al estates to 
trusf.e(‘s, upon f-rusl- l-o sell, A invest tli(^ money, 
A pay two-thirds of f lu? dividends to or for the? 
lM*nefit of A., for liis life, w'ilh similar trust as to 
tw'o-l-hirds of the rents of f lu? (‘states not* sold : 
— Held: flu? interest- of A. is Ixuind by tlu? 
.security given to Jl. - JIroW'NE v. Blocnt (1830), 
2 Russ. A M. 83 ; 9 J.. J. O. S. Ch. 71 ; 39 E. R-. 

AnnoidJitiHH : Mentd. Ly<lt? r. Hale (1835), 4 L. .1. Ch. 180 ; 

Shaw r. Sh(»re (1835). 5 L. .1. Ch. 79; IhdnicH v. Boll 

(1840), 2 Ih'MV. 298 ; Malcolm r. Scott (1813), 3 Haro, .19 ; 

Klrwaii r. Daniel (181!)), 7 Haro. 347 ; 

Banklii (J 8.^»0), 8 Hare, 1 ; Hole r. Bexley, V\ hiUU'hl v. 

Bowycr, VVhilflchl v, Kuheht (1855). 20 Bcav. 127 j 

Mliiter r. Kent, Suhmc.x A General Land Soc. (189,>), 72 

L. T. ISO. 

679. Extension of patent — Right of mortgagee 
to extended term.) being tlu? grani(?e of two 
patents, tra.nHf(?ir(.?d fh(?m to a limited co., wht 
niori-gaged them lo It. by assignnu'nt. Tlie eo, 
pres(?nted a p(?tilion for prolongation of the terms 
of till? patents, A llu? mtg(?<‘. w'as ncit a pariy in 
tlu? petition. 7'lu? prolongation was oppo8<?d 
mainly on the ground of want of novtdty, A, 
theritfore, f>f merit ’.- Held : as the invention woe 
us4?ful there W’as not that absijnee of novelty os 
would b(? fatal to an appli(?ation for prolongation ; 
tlu* w'hoh? of tlu? fii*st pat-ent A a portion of the 
H«?(;ond ought to bi* <?xU?nded for five y<?ars upon 
petitionei*s iindi'riakirig to give the intgee. the 
same security ovt*r tlu* tu*w patents that he had 
over the old.- -Chukch’h J'aticnth (1886), 3 
R. P. C. 95 ; Griffin’s Patent Coses (1881-1887), 
250, P. C. 
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Sect. 6. — Extent of interest conveyed: Sub-sects. 5, 
(1, 7 c£r 8. Sect. 6.] 

Hub-sect. 5. — Compensation Moneys. 
Mortgaged property taken under compulsory 
powers.] — See Compulsory Purchase of Land, 
Vol. XI., pp. 274, 275, Nos. 2017-2027. 

Statutory . compensation for public house.] — 
See Intoxicating Liquors, Vol. XXX., pp. 56, 
57, Nos. 428-432. 


Hub-sect. 6. — Ciooj^wjLL. 

(goodwill, generally, sec Partnershu* ; Trade 

Trai>e Unions. 

580. Goodwill attached to premises — Right of 
mortgagee — Upholsterer.] — Ciiissum v. Dkwes, 
No. 214, ante. 

5 gl, Baker.] — A baker, having 

mortgaged tlit; leasehold shop in wliich lie carried 
on business, was scirved with a noti(;e t/O treat by 
a railway co. who required the iritged. premises. 
He 8(‘nt in a claim for the l(;as(* A:, loss of profits. 
The gross amount of liis claim was rc^duced by 
agreenuint betw(^en the parties : — Held : as against 
the mtg(‘e., whose d(d)t was gre^ate.r than the 
amount/ thus agreiMi upon, the mtgor. was not 
(mtitled to any jiortion of the jmrcliasci-money. — 
King v. Midland JIy. Co. (1868), 17 W. R. 113. 

582. Graving dock.] — A graving 

dock & prcimises, together with the movable & 
flxcid machinery & fixtures, were mortgaged to 
secure a balance on a banker’s account-. A railway 
co. gave notice to take comiiulsorily a portion of 
the nitged. premise's, but before the price was fixed 
the mtgor. dii^d, tlie rntgees. entered into yiosscs- 
sion. The amount of compemsation was evemtually 
fixed by arbn., the sum of £2,800 was awarded 
in respe^ct of the loss of jirolit/S in carrying on the 
business : — JIM : the £2,800 belonged to the 
rntgees., did not form part of t-Iu'- general estate 
of the mtgor. — Pile v. J’ile, Ex p. Lambton 
(1876), 3 Ch. 1). 36 ; 45 L. J. (’h. 841 ; 35 L. T. 18 ; 
40 P. 742 ; 24 W. R. 1003, C. A. 

583. — Public house .] — lie Kitchin, 

Ex p. IhTNNETT, No. 570, ante. 

584. Right of mortgagee to 

renewal.] — Deft, mortgaged, by demise, a lease- 
hold imblic-house, with tlie goodwill of the business 
carried t>n ther(’, to ]dtf. 3’he deed contained a 
covenant for furtluir assurance. Default was 
made ])ltf. in a foreclosure action obtained a 
receive*!* : — Held : dt*ft. was bound, undcT the 
terms of the- mt.g(\, to assign his licence to the 
receiver. — R utter v. Daniel (1882), 30 W. R. 
801, C. A. 

Anmdaf inn Refd. Wost l^oiulou .Syndicato v, 1. 11. Uomrs., 

11898] 2 Q. B. 507. 

585. ,] — The tenant & 

occupier of a house, licensed for the sale of beei* 
on the piHiinises, in 1876, a/ssigned all his interest 
in the ])rcmises for the residue of Ids term of years, 
&/ iiu^ benefit of the license, to applts. by way of 
first mtge. to secure the repayment of moneys 
advanced by ilu'm ; &; by the mtge. deed irre- 
vocably constituted applts. Ids attorneys, in his 
name, & as his act ^ deed, to do all acts necessary 
to procure a transfer of the license. In 1883, the 
moneys securcnl by the mtge. being still unpaid, 
the occupitT s(Mit a written application for a 
renewal of his licenst* to the justices at their annual 
licensing meeting, & they adjourned tlie hearing 
of the ap])Ucation. At- thi* adjourned hearing 
applts. applied, as rntgees. & under their power of 
attorney, for a renewal of the license to the 


occupier, who appeared, but stated that he did not 
wish for a renewal. No objection was made to 
the renewal on any of the grounds specified in 
32 & 33 Viet. c. 27, which Act applied to the 
occupier’s license. The justices refused the appli- 
cation, & applts. appealed to quarter sessions in 
their own names, as rntgees., & also as attorneys 
of the occupier, &> in his name, & for & on his 
behalf. At the hearing the occupier again 
appeared, & stated that he did not wish the 
license to be renewed, & quarter sessions thereupon 
affirmed the order of the licensing justices ; — 
Held : upon the facts stated the licensing justices 
& the ct. of quarter sessions were bound to grant 
the application of applts. for a renewal of the 
license to the occupier. — Garrett v. St. Marylk- 
bone, Middlesex JJ. (1884), 12 Q. B. D. 620 : 
53 L. J. M. C. 81 ; 32 W. R. 646 ; sub nom. R. v. 
Garrett, 48 J. V. 357, I). C. 

Annotaiion : — ^Mentd. II. v. Andover JJ. (1886), 16 Q. B. D. 
711. 

586. Mortgage confined to 

building.] — Whitley v. Challis, No. 119, anic. 

587. Premises comprised In colliery 

lease — Right of mortgagee to receiver of business. | 

— A colliery co. c*xecuted a mtge. to a banking co. 
by subdemisc of their lands, mines, & seams of 
coal & other premises comprised in certain leases, 
& also their buildings & some of their fixed 
machinery. Default having been made of princi- 
pal & interest, the bank took possession of the 
mines &; appointed a receiver of the income, but 
did not work the mines. They afterwards brought 
a foreclosure action against the colliery co., & 
moved for a receiver & manager of the colliery : — 
Held : although the business of the collitTy was 
not expressly mentioned in the mtge. deed, it was 
intended to jiass A did pass to the rntgees., tV- they 
were entitled to apply in the action for a receiver 
& manager of the colliiTy ; the ct. would, in the 
ex(‘rcise of its discretion, appoint a receiver A: 
managtir, altliough t h(' rntgees. had taken posses- 
sion A- appointed a receive^!* of the income. — 
(k)UNTY OF (Jloik^ester Banic V. Rudrv Merthyr 
Steam IJousk Coal C^illiehy (-o., [1895] 1 Ch. 
629 ; 61 L. .T. Ch. 451 ; 72 L. T. 375 ; 43 W. R. 
486 ; 39 Sol. Jo. 331 ; 2 Mans. 223 ; 12 R. 183, 
C. A. 

^humiaiions : — Refd. r. Downos (IS97), 76 L. T. 116 ; 

Stamford, Si)aldiii;? & BoHt-oti Bankiiif; Oo. r. Kecblo 
(lUl.’i), 8*2 L. J. Ch. :J88. Mentd. Rv Hank of Syria, Owoii 
& Ashworth’K Claim, Wiiitwortirn Claim, [1600] *2 Cli. 
272 ; Duck r. Tower Guivanlzinji: Co., |1661] 2 K. H. 311 ; 
lUibaii r. Great Finprall CoiiKolidatcd, [19041 1 K. JL 650 ; 
JM’emior Industrial Hank r. Carlton Manufacturing Co. 
A'. Crabtree, [lOOOJ 1 K. H. 106 ; Rr FiriU)roof lloors, 
llmncj^ c. The C^o., [10I6J 2 (’h. 112: Dey r. Dullingur 
Engineering (\i., [19211 1 K. H. 77 : Cnderwood r. Hank 
of Livoi*i)ool, Wanie r. Ba-rtdays Hank, [1924J 1 K. H. 775. 

588. Goodwill attached to personal reputation — 
Tailor.] — A public body acting under the power 
of their Act & of the l^ands Clauses (bnsolidation 
Act, 1845 (c. 18), gave notice to pltf. who was a 
tailor to take his housi* which w^as leasehold. 
After sonui negotiation t hey offert'd him £400, of 
wdiich £150 was to be apportioned to his lease- 
hold interest A:- £250 to his trade damage & 
personal expense's to wliich plt-f. agreed. Ifitf. 
had mortgaged liis leasehold interest & could not 
make a good title. Pltf. then brought an action 
for specific performance of the agreement A: defts. 
afterwTirds paid the £100 int-o ct. under Lands 
Clauses (-onsoli elation Aert, 1845 (c. 18), s. 76, 
t'xecuted a deed poll & took possession : — Held : 
pltf. w-as entitled to judgment in the action A: to 
have the £250 paid at once to liim wdth interest 
from the time when defts. took possession. 
Although in some cases the goodwill of trade 
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premises passes to a mtgee. that does not apply 
to a case where the goodwill depends on the 
personal skill of the owner. — Cooper v. Metro- 
politan Board op Works (1883), 25 Ch. D. 472 ; 
53 L. J. Ch. 109 ; 50 L. T. 602 ; 32 W. K. 709, 
C. A. 

Annotation : — Consd. West Loudon Syndicate r. I. It. 
Comrs., 11898] 54 Q. B. 607. 


Sub-sect. 7. — Insurance Moneys. 

See Fires Prevention (Metropolis) Act, 1774 
(c. 78), s. 83 ; Law of Property Act, 1925 (c. 20), 
s. 108 (3), (4). 

Insurance generally, see Insurance, VoL XXIX. 
pp. 24 et seq. 

589. Whether mortgagee entitled to demand 
that policy moneys be applied in rebuiiding.] — 

Pursuers having a heritable security by bond on 
certain premises insured them against fire in 
defender’s office for £900. Prior securities had 
been given by the owner upon the same premises 
to other creditors, & those creditors had insured 
in other officios. The premises having been in part 
destroyed by fir(‘, the prior incumbrancers, 
recovered from & vrerv. paid by the offi(;es in which 
they were insurcid an amount sufficient for the 
j*e-instatement of the premises, & for the payment 
of the rent during the period of re-instatement, 
but the premises were not in fact re-instated. It 
apjie^ared that immediately before ilie date of the 
fire the value of the prendses was sufficient to 
cover the prior bonds that of pursuers, but in 
consequence of the fire the value of the premises 
was so reduced that they were not sufficituit to meet 
the balance remaining diu^ to th(^ prior creditors, 
A the pursuers’ bond was left (*ntirely uncovered : 
— Held : ( 1 ) pursuers wen* entitl<?<l not withst and- 
ing the amount, paid to tluii other cri'ditcmi, to 
n^cover to the full extent, of t heir loss ; but pur- 
suers were not entitled to recovtu* anytliing in 
respect of t he loss of rc^nt of tlic* premises aft<.*r they 
liad been damaged by fire. 

(2) It has not so far as 1 know evei* been decid(*d 
that it [Fires Prevention (Metropolis) Act, 1774 
(c. 78), s. 83] applies as btit-ween mtgoi*. A. mtgee. 
(Loud Sklhornk). — Westminster Fjhe Office 
V , G1.ASGOW Provident Investment Society 
(1888). 13 App. Gas. (599 ; 59 L. T, (541 ; 4 T. L. K. 
779, H. 1.. 

Aniutititions : — Ah to (2) Dbtd. Siijii(»tl r. Bowden, 11912] 2 
Cli. 414. (inif rally y Mentd. (JrilflUis r. Flfiiiiiiif, (1909] 
1 K. B. 806. 

590. .] — By a deed executed in Nov. 1911, 

B. charged a house in Walthamstow with jiayment 
to C. of a sum of mon(*y & covenanted to insure & 
keep insured the mtged. xiroperty against, fire in a 
certain amount. l*rior to the charge the jiropeHy 
had been insured by B. under an annual policy 
expiring at Christmas, A after the datti of the 
charge B. renewed the policy for the ensuing year. 
In Feb. 1912, th<* house was destroyed by fire, A 
in May, 1912, S., a judgment creditor of B., 
obtained a garnishees orde?r nisi attaching the 
money due imdcr the policy. AfUsi- the date; of the 


order C. served the insurance co. with notice that 
he required the money to be applied in rebuilding 
the house, & at the hearing of an application to 
make the order absolute his counsel insisted on 
this being done : — Held : ( 1 ) Fires Prevention 

(Metropolis) Act, 1774 (c. 78), s. 83, giving inter- 
ested persons the right to have insurance moneys 
expended in rebuilding, was of general as opposed 
to local application ; (2) the same sect, applied so 
as to enable a mtgee. to require the money to be 
expended in rebuilding. — Sinnott v. Bowden, 
[1912] 2 Ch. 414 ; 81 L. J. Ch. 832 ; 107 L. T. 
609 ; 28 T. L. R. 594 ; (5 B. W. C. C. N. 157. 
AnmtUUion : — Re!d. Matthcy r. CJuriinif, [1922] 2 A. C. 180. 


Sub-sect. 8. — Other Cases. 

591. Mortgage by trustee-beneficiary — At in- 
stance of other beneficiary — Whether interest of 
trustee passes.] — A widow who, under h(;r marriage; 
settlement & otherwise, was entitled to annual & 
other sums charged on her husband’s e.states, was 
one of tlie trusteeis of Ids will, whereby tlu; esta(.es 
were devised in trust to raise £200 for her bemelit, 
& subjee.t theri;to in trust to convey the; e;sta(.e;s as 
testator’s daughte;r by a formt‘r marriage sliould 
direct. The eiauglite;r boiTowe;el money upe)n the; 
security of a mtge. of some; of the; estates, in which 
the Avielow & lier ce)-trustee joineel, &> whe*re*by, 
af(e;r r<*citing the will tfc the agree;ment for the; loan, 
& that the daughter hael directed the Avielow efc her 
co-trustee to make suedi e;e)nveyance as A\'as there- 
inafter ce)ntained, the widow & her co-tru8te;e;, as 
devisejes in trust, by the dii’oction of the daughter, 
conveyed the; estates to t he mtgee. upon trusts for 
sale & for paymemt e>f the mtge. debt, & of the 
surx>liiK as the; elaughte;r shoulel appoint-, &. subject 
t.he3reto according te) the; trusts e)f the will : — Held : 
the mtge;. eiiei not pass the; be;ne;ficial intere'st- e.)f t-lie; 
wielow ; neverth(‘le*s8, Irt charge;8 must be; posl.- 
pe)ne;d to the mtge*., she; haying ce)ncurre;ei in it, 
without re*He*rving lier f)riority. — S troncie v, 
JlAWKEs (18.53), 4 l)e (h M. & (L 180 ; 43 E. R. 
478, J.. JJ. 

AniuiiaJlion : — Refd. VVilliiiinH r. PiiR;kin;y (1897), (57 L. J. Clu 

34, 

592. Mortgage over all assets ** except logs on 
the way to mill ” — Exception not confined to logs 
on the way at date of security,] - A mtge;. granted 
ove;r tlie; whole; assets, real & pe*rsonal thej 
pre)pe;rty of a co. now owned by it, or which may 
he;rcafU*r be acquire*d “ exeiepting logs on the; way 
to the mill,” must be; construe;d te; except ne)t only 
logs on the way to the mill at the; elato of the; 
mtge*., but also all logs on the; way to the mill 
from time to time. — I mperial Paper Mills op 
(-ANADA V, Quebec Bank (1913), 83 L. J. 1*. C. 
(57; no L. T. 91, P. C. 


Sect. 0.— AGREEMENTS FOR COLLATERAL 
BENEHT. 

593. Validity.] — Jennings v. Ward, No. 998, 
post. 


PART IV. SECT. 5, SUB-SECT. 8. 

n. Plant — TVhat included .] — A mort- 
ffaere of an electro -plating factor>% 
** together with all the plant Sc machin- 
ery at present in use in the factory,*' 
de)eR not cover pattoms used in the 
business. — MeXJosH v. Bithton (1901), 
21 C. L. T. 371 ; 2 O. L. R. 77.— CAN. 

o. .] — The word plant *’ 

in a mtge. of a mill, held not to 
Include office furniture, or a horse & 
carriage used for occasional erroud 


purposes in (x>nnex;tion with the mill, 
or material kept on hand for repairs 
to machinery ; but held to include 
scows used for lightering the output of 
the mill from its wharf to steamers. & 
in lightering coal for the use of the mill, 
& ^so to include such stores as axes, 
shovels & flies & other articles com- 
plete in themselves, UH<*d in carrying 
<111 the mill business. — K astkrn Tkcht 
C o. V, CusiiiNo Sulphite FTbrk Co. 
(1906), 3 N. B. Eq. Rep. 378; 2 
E. L. R. 28.— CAN. 


p. Proceeds of sale of rights under 
OtdjnU of liecr iliestrictiun) Act^ 1910.1 
— License holders have, under swt. 6 
of above Act, certain rights to obtain 
beer. Chargeants, whose charges were 
well charged on the license 8c liconseil 
pwmjlses, liavitig claimed that their 
charg<;s AV(;re also well charged on the 
prcK;eeds of the sale of these rights : — 
Held : the ciiarges did not extend t <» 
such proceeds . — He Caiik, 11918] 2 
I. R. 448.— IB. 
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Sect, 6 . — Agreemenis for collateral benefit. Sect. 7 : 

Sub-sect. 1.] 

594. .] — The mtgor., from the circum- 

stances of control under which he stands with 
respect to the mtgee., cannot deal with him as he 
could with other persons & as the mtgor. can 
make no effectual lease witnout the concurrence of 
the mtgee., if the mtgor. refuses to accede to the 
terms of the mtgee. the latter may distress him 
so as to make it better for him to consent to a 
lease on unreasonable conditions than refuse to 
comply (Lord Kedksdale). — Hickes v. Cooke 
(1816), 4 Dow. 16 ; 3 E. R. 1074, H. L. 

Jnnotation Refd. Ford v. Oldon (1867). L. K. a Kq. 461. 

595. .] — J., a young man in very poor 

circumstances, was deft, in a probate action in 
which he claimed a share of certain real estate as 
co-heir of deceased. To enable him to conduct 
his defence he borrowed money from K.,a solr., to 
whom he executed a mtge. whereby he, J., cove- 
nanted to employ a particular x>erson as liis solr. 
in the action & if he should be su(M;essful in the 
action to pay K. £225 “ by way of bonus ” ; & it 
was provided that K. sliould make such further 
advances to J. as & when K. should think fit to 
meet any further necessities of J., or to be apjjlied 
in or towards the costs of the action. The deed 
then charged J.’s interest in the real estate in 
question with present future advances & 
interest at 5 per cent. &; the £225 bonus. J. re- 
ceived a further advance from K. making a total 
of £100 for advances, & was ultimately successful 
in establishing his claim in the i)robatc action. 
In action by J. to redeem : — Held : (1 ) the mtge. 
was tainted with cliamperty ; (2) the bonus was 
illegal as being a collateral advantage stipulated 
for by a mtgee. ; (3) the transaction was voidable 
as an undtu? advantage obtained from J., when 
under the pressure of dist/ress & in a position 
analogous to that of an expectant heir ; & accord- 
ingly redemption was decreed on payment only of 
the sums actually advanced to J., with interest. 

Jameh V. Kerr (1880), 40 (^h. D. 449 ; 58 
L. J. Ch. 355 ; 60 L. T. 212 ; 53 J. T. 628 ; 37 
W. R. 279 ; 5 T. L. R. 174. 

AniuitaiionH : —As to (1) Refd. IUhih v. Do Uoniardy, [1896] 
2 Ch. 437 ; Dookor (1913), 29 T. J., 11. 295. Asto (2) 

Folld. FloJd r. IIopkliiH (1890), 41 Ch. D. 524. N.F. 
HaiiUoy v. Wlldo, |1899] 2 Ch. 474. Refd. Maiiilaud v, 
Uj)johii (1889), 41 Ch. D. 126 ; Eyre v. Wyim-Mackonzio 
(1893), 63 L. J. Ch. 239; Carritt v. Bradloy. [1901] 2 
K. B. 550. Ah to (3) Distd. v. Hoddinott, Hoddluott 
- [1898] 2 Ch. 307. 

596. Not arising naturally out of mort- 

gage.] — A mtgee. cannot, at the time when he 
advanc(is his money, stipulat(; for an advantage 
not naturally arising out of his mtge. Therefore, 
where auctioneers, at the tinu; of advancing their 
money upon mtge., stii)ulatcd for an authority to 
condu(!t the sale of the estate &> for a commission 
of 5 i)cr cent, upon the amount of the purchase- 
money, over & above the repayment of principal 
& interest ; — Held : the charge for commission was 
not covcu'ed by the security ; but, some cx{)enses 
having been incurred in taking preliminary steps 
to sell, a refercmcc to chambers was directed to 
ascertain the value of the services rendered under 
the contract.— Broad v. Selfe (1863), 2 New Rep. 
541 ; 9 L. T. 43 ; 0 Jur. N. S. 885 ; 11 W. R. 1036. 
Aimotationf Apld. .Tames r. Korr (1889), 40 Ch. D. 449. 

Coned. Mainland v. Upjohn (1889), 41 CUi. I). 126. PoUd. 
Field r. Hopkins (1890), 44 Ch. D. 524. Diitd. Biggs v. 


Hoddinott, Hoddinott v. Biggs, [1898] 2 Ch. 307 ; Carritt 
V. Bradley, [1901] 2 K. B. 550. Refd. Sontloy v. Wilde 
(1899), 80 L. T. 155. 

597 . Obtained under undue influence.] — 

Agreements giving a solr., the mtgee. of a colliery, 
commission on sales of coke & coal were set aside ; 
& agreements giving him lump sums as commission 
in the purchase of additions to the colliery were 
directed to stand for what it should be found on 
inquiry ought to be allowed, on the ground that 
such agreements were obtained from the client 
under pecuniary pressure & without independent 
advice. — ^W ard v. Sharp (1884), 53 L. J. Ch. 313 ; 
50L. T.557; 32 W. R. 584. 

598. Bargain not unconscionable or op- 

pressive.] — Biggs v. Hoddinott, Hoddinott v. 
Biggs, No. 993, post. 

599. .] — Santley V. Wilde, No. 1, ante. 

600. .] — Kreglinger v. New Pata- 

gonia Meat & Cold Storage Co., Ltd., No. 20, 
ante. 

501. Provided equity of redemption not 

clogged.] — Biggs v. Hoddinott, Hoddinott v. 
Biggs, No. 093, post. 

502. .] — Kreglinger v. New Pata- 

gonia Meat & Cold Storage Co., Ltd., No. 20, 
ante. 

— What amounts to clog in equity.] — 

See Part VII., Sect. 4, sub-scict. 2, post. 

603. Termination on repayment of debt.] — 

Noakes & Co., Ltd. v. Rice, No. 19, ante. 


Sect. 7. — STAMPS. 

Sub-sect. 1. — In General. 

See Stamp Act, 1891 (c. 39), ss. 80-88, sched. I., 
Revenue Act, 1903 (c. 46), s. 7, &, generally^ 
Revenue. 

604. Necessity for stamp — Deposit of documents 
of title.] — A firiA that was negotiating to obt^ain an 
advance of money on their bill, wrote to the pro- 
posed lender, stating thai., in consideration of his 
accepting their draft, they handed him therewith 
the bill of lading & policy of insurance for wines 
expected to arrive, which would afford him security 
beyond the amount of tlui bill, ^ (engaging to land 
& warehouse the wines, to b(‘ lield at his disposal : 
— Held : this document did not requirt^ a mtg(‘. 
stamj), within Stamp Act, 1815 (c. 181), sched., 
Part 1, title “ Mortgage.” — Harris v. Biiicii (1842), 
9 M. & W. 591 ; 1 Dowl. N. S. 899 ; 11 L. J. Ex. 
219; 152 PL R. 249. 

Aiinotatiotui : — Folld. lie Att-oiiboroug li & I. H. (^onirw. 

(1855), II Kxch. 461. Montd. Sowell v. Burdick (1884), 

10 App. Gas. 74. 

605. .] — The following instrument 

was held not to require a mtge. stamp : “1 have 
this day deposited with A. the following goods, 
viz. tea & coffee set, etc., to be held by him as a 
security for the payment of £160, this day lent Uy 
me, together with interest ; & should such sum 
of £160 not be paid by mc^ to A. by Mar. 25 next, 
I hereby authorise & empower him to sell & dis- 
pose of the said articles, &; out of the proceeds 
thereof to pay the expenses of the sale & retain 
the said sum of £160, & interest thereon .” — Re 
Attenborough & Inland Revenue Comrs. 
^855), 11 Exch. 461 ; 156 E. R. 912 ; sub nom. 
Attenborough v. Inland Revenue Comrs., 25 
L. J. Ex. 22. 


PART IV. SECT. 6. 

, t Trrmimition on repayment of 
^ Farkes (1900). 

21 N. S. W. L. H. (Eq.) 173 ; 17 
N. S. W. W. N. 17.-^AUS. 


PART IV. SECT. 7, SUB-SECT. 1. 

q. Necessity for ^amp — On purchase 
of equity of redernptwti.] — Farmer & 
Co., Ltd. V. Ini^and Rrvenub Combs., 
[1898] 2 Q. B. 141.— AUS. 


r. On ayreemeni for mortgage.} 

— det^d j»oll iu point of form a mt^. 
of lands in a forelfirn country, con- 
taining in its recitals a power of 
attorney, & containing also special 
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606. .j — M eek v. Bayliss, No. 146 

ante. 

607. Assignment of insurance policy.] — 

An assignment of a policy of assurance as security 
for a debt, with a proviso for redemption on pay- 
ment, is a mtge. within Stamp Act, 1815 (c. 184) 
sched., Part I., & therefore requires an ad valorcn 
stamp. — Caldwell v. Dawson (1850), 5 Kxch. 1 : 
14 Jur, 310 ; 155 B. K. 1 ; sab nom. Colwell v 
Dawson, 14 L. T. O. S. 408. 

'Mentd. Potior r. I. R. Coiiii-h. (1851). 10 

Exch. 147. 

608. Acknowledgment of part payment of 

mortgage debt — Transfer of balance of debt to 
assignees.] Dy an indenture, after reciting an 
indenture of mtge. whereby certain land was 
mortgaged to secure a sum of i'J ,100 with interest 
thereon, & that £100 part of the £1,100 had been 
paid off by the mtgor. & that £1,000 & no more 
then remained due on tlie mtge., the balance of 
£1,000 then remaining due on the mtge. was, at 
the request of the mtgor. & in pursuance of an 
agreement for that purpose, assigned by the 
mtgees. to certain transferees, the consideration 
for su(ih assignment being the payment by the 
transferee's of the £1,000 t(i the mtgees. ; Ha the 
mtgees. & mtgor. thereby assigned tlie mtged. 
l»roperty to sucli transfcrcies fre(i from all right or 
equity of redemption in the original indtmture of 
mtge., & with a new proviso of redemption sub- 
sti tilted therefor. The Comrs. of Inland He venue 
having assessed the indenture to the double stamp 
duty on the £1,000 transferred, & also on the 
£1,100, the amount of the original mtge. debt, as 
being a “ release ” of that amount ; — Held : the 
indenture was a “ transf(?r ” of the mtge. del)t for 
£1,000 within Stamp Act, 1801 (c. 30), sched., & 
was liable only to the duty on such transfe^r, but 
was not a “release” of the £1,100, the amount 
seimrod by tlui original mtge., & was tlierefore not 
liable to the second duty ass(^sH(;d upon it as such 
release. — lluMPHHKYS ??. Inland IIevknite Comrs. 
(1800), 81 L. T. 100 ; 43 Sol. Jo. 000, J). C. 

609. Covenant as security for repayment.) 

- limited co., by deed, in consideration of 
£373,000, then advanced to them by a building 
soci(dy, agreed to c^xticute, whenever calhul upon 
by the socic^ty, a rntge. or (diarge, in such form as 
tii(^ so(uety should r(;quest, of all the (hj.’s intercist 
ill cert/ain hcreditanumts to s(*cure tlu; r(‘pa>unent 
of the sum advanced, with inter(;sl. A receiver 
was ajipointed by the deed to rc'ceive the remts & 
profits so long as any money remained due to the 
society ; but there was a provision t hat he was 
not to enter into iiossession of such r(*nts ju’ofits 
until default should be made in j)aymeni of the 
principal & interest : — Held : this instrunumt was 
chargeable with ad valorem stamj) duty under the 
liead “ Mtge., Bond, Debenture, Covenant,” in the 
Stamp Act, 1891 (c. 39), sched. I. 

1 am of opinion that the instrunumt in (juestion 
falls under the description both of “ mortgage ” & 
of “ covenant ” for the puri)o.s(\s of t he Stamp Act, 
1891 (c. 39) (Wills, J.). — United Realization 
C o, v. Inland Hevenue Comrs., (1899J 1 Q. B. 
361 ; 68 L. J. Q. B. 218 ; 79 L. T. 556 ; 47 W. H. 
381 ; 43 Sol. Jo. 153, D. C. 

610. Sufficiency of stamp — Aggregate divisible 
into separate debts.] — Upon a mtge. to K., A., & B. 
as a security for £365 due from the mtgor., no other 
sum being specifie^d in the deed: — Held: a £4 i 
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ad valorem stamp was sufficient, although the £365 
was made up of three separate debts due to R., A., 
& B. severally. — Reed v, AVilmot (1831), 7 Bing. 
577 ; 5 Moo. & P. 553 ; 131 E. R. 223 ; auh nom. 
Read v, Wilmott, 9 U. J. O. 8. C. P. 176. 

Folld. Doo d. Downo r. Govior (1845), 5 
L. T. O. S. 37. 

611. .] — A statement indorsed on a 

mtge. deed by the mtgoe., from which it appears 
that the consideration money was partly advanced 
by himself & partly by another person, does not 
make it necessary, for tiu^ admission of tlie deed in 
evidence, that it bear a stamp for each sum, 
instead of one stamp only on the aggregate amount. 
—Doe d. Downed. Govikr (1845), 5 L. T. 0. 8. 37. 

612. Mortgage to secure principal sum & 

costs jk expenses.] — Scmblc : a mtge. to secure a 
jirincipal sum, A: also the costs of the trustees, & a 
reasonable sum by way of compensation to them 
for thfur trouble*, roquii'es only a stamp of such an 
amount as will cover the iirincipal sum. — I ^addon 
V, Baim’lett (1834), 2 Ad. k El. 9 ; 4 Nev. & 
M. K. B. 1 ; 4 L. J . K. B. 65 ; 111 E. R. 4. 
Anmdationn : — ^Reld. Barker r. Sinark (IM Il), 7 M. Ar W. 

590 ; WroufThlon v. Turtle (1843), 1 J)ovv. & L. 473 ; 
Erith V. Rotherham (1846), 15 M. & W. 39. 

613. Collateral, additional, or substituted 

security — Further advance.] — A deed of assign- 
ment of a mtge. re(j[uir(*s an ad valorem stamp, if a 
further sum be added to the principal before 
secured, A- the mtgor. is liable t-o the charge of such 
duty. Stamp Act, 1822 (c. 117), s. 3, applies only 
to additional securities betwium the same i>arties, 
or further advances to the principal before secured. 
— Martin v, Baxter (1828), 5 Bing. 160 ; 2 Moo, 

A P. 240 ; 6 Ji. J. O. S. (J. P. 242 ; 130 E. R. 1022. 
Annotatiom : — ^Rfcfd. 1)00 <1. (Jrawloy v. Guttoriil#ro (1848), 

J1 Q. B. 409. Mentd. ICc Badclitto (1856), Boav. UOl. 

,J — mortgaged land to 

U. for £400. Afterwards P. borrowed £1 ,000 more 
from Jj., A: mortgagt‘d otlu;r land to liim as a 
security for the whole £1,100 i -Held : under 
Stanq^ Act, 1855 (c. 184), the last mtge. required 
an ad valorem mtg(^. stamj), with progi’cssive duty, 
on thc! £1,000, also a deed stami) on the fresh 
security uj)on the £400, as a deed not otherwise 
charged for. — L ant v. Peacm*: (1838), 8 Ad. & El. 
248 ; 3 Nev. k I*. K. B. 329 ; J Will. Woll. k 11. 
271 ; 7 U. J. Q. B. 135 ; 2 Jur. 775 ; 112 E. R. 
832. 

AnrwidiitntH : — FoUd. Brown i\ (184 1), 6 Q. B. 1. 

Reid. Doc (1. Smalc i». Thom (1813), 1 Ji. T. G. 8. i45. 

615, .] — P. demised land to V. 

for 1,000 years, to sec.ure a loan. By a subsiiquent 
deed he charg(?d the j)n!mises witJi payment to V. 
jf a further loan, making the whole £150. V. 
jailed in the money ; k, B. A: U. having agreed 
:.o advance it, an indenture was executiid, whereby, 
m consid(uation of i)aymcjnt of £150 to V. by B. 

& C., & of £15 advanced by them to P., the mtgor. 

P. api)ointed that th(; land should remain, etc. 

the use of B. & C)., their heirs, etc., with proviso 
'or reconveyance on payment by P. of £165 Ac 
nterest, Ac with a covtjnant by P. to jiay the same ; 

A V., the prior mortgagee, assigned the term of 
1,000 years to B. Ac (5. ; — Held : on this last deed 
m ad valorem stamp of £1, in respect of the addi- 
tional £15, with stamps for progressive duty, was 
not sufficient, tlui coriv(‘yance of the fee creating 
a new security, in resja^cd of which a deed stamp 
was necessary. -Brown v, Peog (1844), 6 Q. B. 1 ; 


covenaute for the execution of a proper 
instrument, according: to the law in 
the foreign country, with a covenant 
for further assurance : — Held : to i>o 
a more agreement for a mtge. Sc not to 


require a £5 stump. — C ami'HKI.l r. 
Hvnks (1845), 8 1. L. R. 12.— IR. 

t. Sufficimev of damp — Collateral, 
addUiofial, or aubdUtUed aecariiy — 


Neceanitu for damp oa jn^imdpal mart- 
U(jme .\ — A mtge. does not escape ad 
vcUfjrern duty as a collateral rntge. 
under Finance Act, 1916, Hched. 111., 
unless there is a primary or principal 
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Mortgage, 


Sect. 7, — Stamps: Svb-aect, 1.] 

13 L. J. Q. B. 270 ; 3 L. T. O. S. 220 ; 8 Jur. 954 ; 
116 E. R. 1. 

Annotations Polld. HumberBion v. Jodoh (1847), 16 

M. & W. 763. Apld. Doe d. Crawley v. Outteridge (1848), 

11 Q. B. 409. 

616. .] — In 1773, J. mortgaged 

premises in fee to M. to secure £1,000, with the 
usual proviso for redemption on payment, etc., &- 
without any power of sale. In 1837, by indenture 
between K., the heir-at-law of J., of the first part ; 

B. the devisee of M., of the second ; & 11. of the 
third reciting that the £1,000 was still due to B., 
that H. had agreed to pay it off, & had advanced 
to R. £1,723 more ; B., in consideration of the 
£1 ,000 & R. conveyed the same premises to H. in 
fee, subject to a proviso for redemption of pay- 
ment of £2,723 ; & interest, with a covenant by 
R. to i)ay that sum on a day different from that 
limited in the deed of 1773, & a jjower of sale in 
case of non-payment of the said sum of £2,723 
interest, or any part thereof, on the day tliereby 
limiU^d for payment thereof : — Held : this deed 
required an ad valorem, stamp in respect of the 
£1 ,723 ; & also a deed stamp in resi)ect of the new 
security taken for the £1,000 . — Humbehkton v. 
Jones (1847), 10 M. & W. 703 ; 2 New Bract. Cas. 
131 ; 10 L. J. Ex. 293 ; 9 L. T. O. S. 55 ; 11 Jur. 
337 ; 153 K. R. 1398. 

Annotation : — Apld. Doo tl. Crawley v. Cutterldge (1848), 11 

Q. B. 409. 

017, ,j — (J) indenture quad- 
ripartite between A. B. (J. D., recited that A. was 

entitled to (;ertain copyliold land ; that he had 
contracted for the sale of it to i). who had been 
let into possession, had erected certain cottagtJS 
on the land : that 1). had enter(;d into an agree- 
ment to mtge. the land to C. for £400 : that, for 
the puri)os(i of ca.rrying the? agreements for mtg(‘. 
&> puixdiaso simultaneously, into ellV'ct, certain 
surrenders to a trustee had been made by A. 13., 
the one by direction of 1)., to such uses as C. should 
appoint, &, in default of appointment, to th(^ use 
of (J, his Jieirs, tJu^ other to the use of 1). & his 
heirs, subject to the surrender in favour of C-. 
The indenture then witnessed, that in pursuamte 
of the agreejiients, A: in consideration of the 
premises A. & B. covenanted with C., his heirs iS: 
assigns, & also separately with D. his heirs A: 
assigns, that they A. & 13. had right to convey, 
for quiet enjoyment, etc.. A: that, in further pur- 
suance of the agreements, Ac in consideration of 
the premises 1). cov(Uiantt?d with O. for payment 
of the £400 A^ interest, with power of sale on 
default, a proviso ft)r (juiet enjoyment, A: a declara- 
tion that the trustee in whom the copyholds wei*e 
vested, should stand seised, in trust for pltf., his 
heirs A: assigns, for securing imyment of juincipal 
& interest. A:, 8ubj(K*t thereto, for deft., his heirs, 
etc. ; — Held : this indenture was not an instnnnent- 
operating upon several ’* matlers or things ” 
within 12 Ann. stat. 2, 9, s. 21, A: the first skin 

was therefore properly stainp(*d with a single 35, v. 
stamp. 

(2) By a secc)nd indenture, made between I>. & 

C. reciting the fomier indenture, that 1). had made 
default in })ayment of the £400, Ac interest & had 
applied to to lend him the further sum of £100, 
which C. had consented to do, 1). covenanted with 
C. his heirs, etc,., that the copyhold should i*emain 
further charged with the £100, A^ intorc.st & that O. 
should hold the j^roperty as security for the whole 
sum of £500 A: int^erest : — Held : this indentim^ 


operated as a further charge, & therefore was 
properly stamped with a 30s. stamp, under Stamp 
Act, 1816 (c. 184 ). — Rushbrook v. Hood (1847), 
5 0. B. 131 ; 17 L. J. 0. P. 58 ; 10 L. T. O. S. 88 ; 
11 Jur. 931 ; 136 E. R. 824. 

0^g, .] — A., being tenant in fee 

of land, mortgaged for a term to secure £150, &. 
afterwards died, having devised the land to B. for 
life, remainder to C. in fee. Afterwards, B. & C. 
borrowed from Z. £165, to pay off the principal Aw 
interest, Ac also £185 more; Ac the mtgee., by 
assignment, to which B. Ac C. were parties, assigned 
the term to Z., as a security for the whole £350 ; Ac 
B. Ac C. covenanted for the payment of the whole 
£350 : — Held : the deed required, besides an ad 
valorem stamp on the £185, a stamp in respect of 
the covenant of B. Ac C., since they became, by the 
deed, absolutely liable to the payment of the £165, 
which otherwise they would not have been without 
assets : Ac the covenant, as to such liability, could 
not be considered as mendy incident to the assign- 
ment in respect of the old loan or the new security 
for the new loan. — Doe d. Crawley v, Gutte- 
RIDOE (1848), 11 Q. B. 409 ; 3 New Pract. Cas. 2 ; 
17 lu J. Q. B. 99 ; 10 D. T. O. S. 372 ; 12 Jur. 51 ; 
116 E. R. 530. 

619. — — .] — A mtge. deed which bears 

an ad valorem stamp on the amount advanced, 
does not require a £1 15s. deed stamp, because it 
contains also an assignment by a former mtgee. 
to whom part of the money is paid in satisfaction 
of his mtge., Ac a deed of assignment of a term, for 
a nominal consideration, to a trustee for a mtgee., 
in order to the better securing of the repayment 

I of the mortgage money, requires only a £1 
stamp, Ac not an ad valorem stamp. 

(2) A. mortgaged certain premises in fee, Ac B., 
his son Ac heir-at-law, joined in the deed Ac cove- 
nanted for payment of the mortgagti money. 
Aft(‘r A.’s death, B., to whom the property had 
been devised by him, (executed a deed, which 
re(!it<‘cl that the premises were in his occupation, 
appointing C. receiv(‘r of the (estate, for the 
purx)ose of securing the due payment of principal 
Ac interest to the mtgee. ; Ac emi)owering him to 
collect tl}(^ rents from tenants, to determine 
timancies by notice, etc., to distrain, to enforce 
any remedies by ejectment or otherwise, for non- 
payiiKuit of r(.*nt< or non-performance of agreements 
by tenants, Ac, with the mtgee. ’s consent, to let to 
new tenants, etc. ; — Held : B. was not estopped 
from st?tting ui), as a defence, that there was an 
outstanding tenancy fiom y(*ar to year in tenants 
who had paid rent to the mtgee. — D oe d. Bowman 
r. Dkwis (1844), 13 Id. Ac W. 241 ; 2 Dow. Ac L. 
667 ; 13 L. J. Ex. 200; 14 D. J. Ex. 198; 3 

D. T. O. S. 58 ; 153 E. R. 100. 

Annotaiions : — Gvnerallu, Mentd. Sharlaiid v. Loariug (1847K 

1 Kxeh. :J75 ; Alcock v. Wilsliaw (1860), 2 E. & E. 688. 

I 620. Security for uncertain & Indefinite 

amount -Covenant for payment of all costs — With 
interest.] — A mtge. deed for £3,000 contained a 
I>ow(^r of sale Ac leasing to secure the principal Ac all 
cxi)enBos, with int^^rest ; there was also a cove- 
nant to pay principal Ac interest, Ac all expenses, 
wit h intt^rest on the amount of them : — Held : not 
a security for an uncertain Ac indeflnite amount 
under Stamp Act, 1815 (c. 184), Ac a £9 stamp was 
sufficient. — D oe d. Scruton v, Snaith (or 
SCRUTON) (1832), 8 Bing. 146 ; 1 Moo. Ac S. 230 ; 
1 L. J. C. P. 59 ; 131 E. R. 356. 

Ann(4aiit)ns ; — Apld. Doo d. Jarman v. Larder (1886), 2 

Hudfr. 186 : Doe d. Merceron v. Braf^g: (1838), 8 Ad. & £1. 


inortgago duly ntamped witli ad 
valorem duty under Eiiiuiioe Act, 1916. 
— Hall v. Ministeu of Stamp Duties, 


11926] N. Z. L. R. 360.— N.Z. 

620 i. JSecurUy for vneertain <£• 

indefinite amount — Covenant for 2 )av- 


7ne.nt of all costs — U'ith interest .] — 
LvsAGHTt?. Warren (1846), 10 I. L. It. 
269.— IR. 
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620. CoilSd. Wroughton v. Turtle (1843), 11 M. & W. 
561 ; SufBeld V. I. R. Comrs., [1908] 1 K. B. 865. Reid. 
Wills V. Noott (1834), 4 Tjt. 726 ; Barker v. Smark (1841), 
7 M. & W. 690 ; Frith v. Rotherham (1846), 15 M. & W. 39. 

621. Renewal of leasehold.] 

On a mtge. of a term for years determinable on 
lives £130 was advanced with a power for mtgee. 
to pay for renewal in case a life should drop : — 
Held : a £2 stamp was sufRcient notwithstanding 
there was a covenant by mtgor. to procure a 
renewal without any limit of tlie sum to be paid 
by him for that purpose. — Doe d. Jarman v. 
Larder (1836), 3 Bing. N. 0. 92 ; 2 llodg. 186 ; 
3 Scott, 407 ; 5 I.. J. O. P. 322 ; 132 K. R. 344. 
Annotation : — ^Refd. Frith v. Rotherham (1816), M. Sc W. 
39. 


622. .] — Where a mtge. of 

certain leasehold premises, subject to a proviso for 
redemption on payment of the principal money & 
interest, contained covenants by the lessee, th(^ 
mtgor., to procure «at his own costs, renewals of t)ie 
lease, under the power containeu in the original 
l(*ase, & in case the mtgor. refused or neglected 
to do so, then it should be lawful for the mtgee. 
to procurii such rcmewals ; & a covenant that all 
the lines costs, &; expenses of the mtgee. in lu’o- 
cnring such renewals, should be a charge on the 
mtged. premises, & the same should not be re- 
deemed or redeemable until payment of such costs, 
charges, & expenses : — Held : an ad valorem 
stamp of £4 was sufficient, & the deed did not 
require a stamp of £25, as being a security for the 
repayment of money to be thereafter advanc(Hl 
or paid, the amount of which was imciTtain ^ 
without limit. — WRoiT(mTON v. Turtle (1843), 11 
M. & W. 561 ; 1 Dow. & T.. 473 ; 13 L. ,J. Ex. 57 ; 
152 E. R. 929 ; auh vom. Wrauuhton Turtle, 
1 L. T. O. S. 147. 

Annotatums : — Apld. Doc d. Young r. Warner (1H50). 15 

L. T. O. 8. 89 ; Jjavvranee v. BoHtoii (1851), 7 Kxclu 28. 

Consd. Suffleld r. I. R. (;onirH., [1908] 1 K, H. 865. Refd. 

(Jannliig v. Raper (1852), 22 L. J. Q. 13. 87. Mentd. 

Waddiugton v, London Union UrduH. (1858), E. B. Sc K. 

391. 


623. .] — A, mtge. deed of certain 

leasehold premises provided for the security of 
(certain sums advanccnl <& t(j he advancc^l not 
(exceeding in the whole £2,000 & for the rcpaynuuit 
reimbursement of all sums paid by the mtget^. for 
repairs, insurance, giound rent, the (*xp(uises of 
the deed all otiiei* costs (expenses which he 
might bt; put to in performance of tin? covenants 
of the least? was stamped as a security for £2,000 : 
— Held : such mtge. was not a “ 8(?(nirity for the 
rt'pay merit of riionc*y to be thereafter lent advanced 
or* paid ” to an amount “ uncei’tain isc witliout 
any limit ” so as to come within the provision.^ of 
Stamp Act, 1815 (c. 184), sched., Dart I., tjtle 
“ Mortgage.” — I)oK d. Y'ditno v, Warner (1850), 
15 L. T. O. 8. 89. 


624. 


Covenant for payment by mort- 


gagor of all rates & taxes.] — Land was mortgaged 
with a proviso of redemption on payment of 
principal & interest, & the mtgor. covenanted by 
the deed to pay all taxes, rates, or assessments 
upon the premises. The proviso for redemption 
was made subject to the performance of this cove- 
nant : — Held : such mtge. wa.s not a ” security for 
the repayment of money to be thereafter lent, 
advanced, or paid,” to an amount ‘‘ uncertain & 
without any limit,” within Stamp Act, 1815 
(c. 184), sched. Part I., title Mortgage. — Doe d. 
Merceron r. Bragg (1838), 8 Ad. & El. 620 ; 3 
Nev. & P. K. B. 644 ; 1 Will. Woll. & H. 529 ; 
7 L. J. Q. B. 263 ; 112 E. R. 973. 

Annotations : — Consd. WrouirhUm v. Turtle (1843), 11 M. & 

W. 561 ; Frith v. Rotherliam (1846), 15 M. Sc W. 39. 

Apld. Doe d. Youufir «. Warner (1850), 15 L. T. O. S. 89. 

(Snisd. Suflleld 17. I. R. Ck>nir8., [1908 J 1 K. B. 865. 


625. Expenditure contemplated only 

incidental to mortgage — Not collateral.] — A. being 
indebted to deft, in the sum of £184 7s. 6d. by 
indenture assigned to him certain furniture, &; also 
a policy of assurance, with a proviso for redemption 
on payment of the principal money Sic interest ; & 
a further proviso, that, in default of payment, it 
should be lawful for deft. t/O take Sc sell the fur- 
niture & policy. Sc out of the? proceeds, to wdmburse 
himself all costs Sc expenses. Sc all sums he might 
expend in keeping on foot the policy. Then 
followed a covenant by A. for payment to deft, of 
£184 7«. 6d. Sc for payment t-o the insurance office 
of the premiums ; Sc that, in case of the avoidance 
of the policy, or th(' insolvency of the insurance 
CO., A. would insure in another office. Sc assign the 
new policy to deft. ; Sc that if A. should neglect 
to pay the premium or insure in some other office, 
deft, might do so. Sc lln' sums so advanced by 
deft, for continuing th<? insiiramu? or making a 
fresh policy sJiould be (considered as principal 
moneys & b(?ar interest , Sc t lu? policy should be a 
security foi* tin? ropaym(*nt^ tli(?ivof, tV. sliould not 
be r€?dec*m(Ml without paynumt to (h*ft. of t he sums 
so advanced Sc intcM'cst , as W(*ll as tlu? £184 7«. tid. ; 
— Held : such mtge. was not ” a security for 
th(j repaym(*nt of money to b<* tliereafLu* lent, 
advancc'd, or paid,” (de., to an amount* ” un- 
C(*rt.ain Sc without limit ” within Stamp Act, 1815 
(c. 184), seh(‘d. Part 1., tit h? “ Mortgage ” Sc there- 
fore di(l not riMjuiiH* a £25 stamp. — Lavvran(?e v, 
Boston (18.51), 7 Exeh. 28 ; 21 L. .1. Ex. 49 ; 155 
E. R. 842; nub nom. JiAURKNUE i\ Boston, 18 
, T. O. S. 12(;. 

-Refd. (^aiinlriK r. Rupor (IS.V2), 22 L. J. Q. B. 


87. 

626. BUI of sale - To secure principal 

sum with interest from previous date.] — Wlmr*? 
a warrant of attorney had bcum given to seciin? 
a prineijuil sum, ii])on whi(!h th(‘ ad valorem duty 
had been paid, Sc d(?faiilt. had b(H?n made in 
payment, but judgm(?nt* had not Ixurn signed. Sc a 
bill of sale ncciting the warrant of attorney Sc the 
default, was givciii t-o secure? the paynic^nt of the 
principal sum Sc such j>ortion of the int(?r(?st ^as 
remain(?d unpaid : — Held : t*h(J bill of sale fell 
within the (‘xeuripUori in Stamp Act, 1815 (c. 184), 
.sch(*d., title Mortgagti, as ” an additional security 
for a sum alivady s(?ciir(*d by an(»t.ii(?r instrument ” ; 
Sc, thcjrefore, su(ch bill was onlyliabh? to a common 
d<M*d stamp. — Pierboint r. Dower (1812), 4 Man. 
Sc (1. 79.5 ; 2 Dowl. N. S. 652 ; 5 Scott, N. R. 605 ; 
J2 L. ,T. (). 55 ; 6 .fur. 9.52 ; 134 E. R. 327. 

527. Mortgage securing contingent debt — 

Sale by mortgagor.] -A contingent debt is In- 
clud(?(l in t-he words ” mortgage citc. or otdier 
d<*bt,” in Stamp Act, 1853 (c. 59), s. 10 ; Sc 
therefort? a conveyance? of a rejversionary inten-est, 
subj<?ct to t he payme?nt of a sum of mon(?y by the? 
purchase?!* to a third party, within thr(?o months 
aft(?r the de?ath of N., provided N. should die? 
witliout issue male?, is chargeable with ad valorem 
eluty on that sum : the object of the? Act being 
that upon every purchase ad valorem duty should 
be paid on tl.e eiiitire consideration, which esither 
directly or indirectly represents the value of the 
free Sc une?ncumbei*ed corpus of the subjejct-matte^r 
of sale. — .Mohtimore v. Inland Revenue Comrs. 
(1864), 2 11. Sc C. 838 ; 33 L. J. Ex. 263 ; 10 L. T. 
655 ; 10 .lur. N. 8. 868 ; 159 E. R. 347. 

Annotation's : — ^Befd. Undorgrounel Klc?c. Uyn. v. T. R. Clomre. 

( 1904 ) 74 L L K. B. 200 ; Unele;rgroiifid Klew. Ry«. of 

London Sc (Jlyn, AIIIIh, Uurrie i7. 1. R. Comw., [1916] 1 

K B .306. Mentd. sWayne i7. 1. R. CoinrH.. 1 1899 J 1 

Q. B. 335. 

528 . Right to require sufficient stamp — 

Purchaser from mortgagor.]-— A ten shilling deed 
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Sect, 7. — Stamps: Suh-seds. 1 2, Part V. Sects. 

1, 2, 8, 4, 5 « : Sub-sects. 1 2, A., 2?. <£: C. 

/yecf. 7. Par< F/. 5ecte. 1, 2 3 : Sub-sect. 1 .] 

stamp on a mtge. deed is insufficient ; therefore^ a 
purchaser is entitled, on a contract for sale with a 
mtgor., to require the mtge. deed, wherti so 
stamped, to be stamped before comx)letion to the 
full ad valorem duty at the vendor’s expense, not- 
withstanding that the mtgee. may have (;onsenf/ed 
to ioin in conveyance. — ^Whiting to Loomks 
(1881), 17 Oh. I). 10 ; 50 L. J. (^i. 4011 ; 44 L. T. 
721 ; 20 W. K. 435. 

Annoiaiiorut Expld. Ex p. Blrkbeok Fnuihold Land Snc. 


(1883), 24 Ch. D. 119. Befd. Masmard v. Consolidated 
Kent Collieries Corpn., [1903] 2 K. B. 121. 

Debentures & debenture stock.] — See Companies, 
VoL X., pp. 784-786, Nos. 4907-4917. 


Sub-sect. 2. — Exemptions. 

Mortgage to building society.] — See Building 
Societies, Vol. VIT., pp. 483, 484, Nos. 175-182. 

Mortgages to friendly society.] — See Friendly 
Societies, Vol. XXV., p. 295, Nos. 46, 47. 

Ship mortgages.] — See Shipping. 


Part V. — Mortgages of Particular Property. 

Sect. 1.— FREEHOLDS. 631. Effect of creation of second mort- 


See, noWf Law of Property Act, 1925 (c. 20), 
ss. 1 (1) (3), 85, 87 (1) ; sclied. 1., Part VII. (1) 
(2) (3). 

Form & contents of mortgages.] — See, generally, 
Part IV., ante. 

629. Mortgage by equitable assignment — Decla- 
ration of trust of legal estate — Right of mortgagee 
to appoint new trustee.] — (1) A mtgor. of land by 
deposit of deeds declared himself trustee of the 
legal estate for the mtgee. : — Held : new trustc(is 
appointed in lieu of tlie mtgor. by the mtgee. were 
“trustees for performing the trust” within 
Trustee Act, 1893 (c. 53), s. 12 (1). 

(2) The mtgor. conv(‘yed th(i fee to a subsciquent 
incumbranccT with notice of th(i prior mtge. : — 
Held : a vesting declaration in the deed appointing 
new trustecis operated to vest the legal (istatc in 
them. — London & County Banking Co. v. 
Goddard, [1897] 1 Ch. (i42 ; 66 L. J. Ch. 261 ; 
76 L. T. 277 ; 45 W. R. 310 ; 13 T. L. li. 223 ; 
41 Sol. Jo. 295. 

Annotatiorui : — in (1) Refd. London County & Wost- 
mlnstor Baukr. Tonipklnn, 11918] 1 K. li. 510. Oenendly 
Refd. Taylor v. London (\)Uiit-y Banking Co., London & 
(/Oiinty Banking Co. v. Nixon, [1901] 2 (;Ji. 231 ; He 
.lonioH’ Morigago TrustH, |1919] 1 Ch, (51. Mentd. lie 
C^liafor & UandairB Contract, [1910] 2 C’h. 8. 

Necessity for deed.] — See, noiA\ l^aw of Property 
Act, 1925 (c. 20), ss. 52, 205 (i) (ii). 


Sect. 2. COPYHOLDS. 

See, now. Law of Property Act, 1922 (c. 10), 
s. 128 (1). 

Mortgage of copyholds.] — See Copyholds, Vol. 
Xlll., pp. 111-118, Nos. 1443-1488. 


Sect. 3.- LEASEHOLDS. 

See, now, liaw of Proiierty Act, 1925 (c. 20), 
s. 86, Sched. I., Part Vlll. (1 ) (2). 

Mortgage by assignment.] — See Landlord & 
Tenant, Vol. XXXI., pp. 407, 408, Nos. 5529- 
5541. 

Mortgage by sub-demise.] — Sec Landlord & 
Tenant, Vol. XXXI., p. 408, Nos. 5542-5643. 

630. Effect of declaration of trust of head 

lease.] — A lessee who mortgages his term with the 
reservation of a day, & covenants to stand pos- 
sessed of the reversion for the mtgee. & his assigns, 
is not a trustee within Trustee Act, 1850 (c. 60). — 
Be Pbobert's Estate (1853), 1 W. li. 237, C. A. ; 
sub nom. Re Propert’s Purchase, 22 1j. J. Ch. 
048, L. JJ . 

Annotation: — ^Refd. lie Carpenter (1854), Kay, 418. 


gage — Legal term vested in second mortgagee.] — 

Leaseholds were mortgaged by a sub-demise for 
the residue of the original term except the last day. 
Afterwards by another mtge. they were sub- 
demised to a second mtgee. for the residue of the 
original term excejit the last day, subject to the 
first mtge. The second mtge. was paid off during 
the continuance of the first mtge. & the mtge. 
deed handed ba(;k to the mtgor. A purchaser of 
the leaseholds from the mtgor. declined to com- 
plete without a formal surrender being obtained 
of the term created by the second mtge. : — Held : 
by the second mtge. there w-as vested in the mtgee, 
a legal term whicli was not determined nor revested 
in the mtgor. by mere repayment of the principal 
money & interest, & the i)urchaser was entitled to 
require a surrender or assignment of the outstand- 
ing residue of the term created by the second 
mtge. — Be Moore & Hulk’s Contract, [1912] 2 
Ch. 105 ; 81 L. J . Ch. 503 ; 100 L. T. 330 ; 56 
Sol. Jo. 89. 

-.] — See Landlord & Tenant, Vol. XXXI., 
pp. 373, 374, 405, 406, Nos. 5193-5199, 5510-5520. 

Covenants for title.] — See l^aw of Property Act, 
1925 (c. 20), s. 76 (1) I)., Sched. II., Part IV. 


Sect. 4.~INC0RP0REAL HEREDITAMENTS. 
Advowson — Appendant to manor.] — See Ecci.e- 
siastical Law, Vol. XIX., p. 378, Nos. 1986-1999. 
Patronage of mortgaged advowson ] — 

See Ecclksiasticial Law, Vol. XIX., p. 372, Nos. 
1915-1917. 

Manor.] — See No. 577, ante. 

Rates.] — See Rates & Rating. 

Railway, navigation & similar rates, tolls & 
duties.] — Sec Charities, Vol. Vlll., p. 270, Nos. 
344-351. 


Sect. 6 .— PERSONAL CHATTELS. 

See, generally. Bills op Sale, Vol. VII., pp. 1 
et seq. 

Form of bill of sale by way of security.] — 

See Bills of Salk, Vol. VII., pp. 51-76, Nos. 268- 
433. 


Sect. 0.— POUOES OF INSURANCE AND OTHER 
CHOSES IN ACTION. 

Sub-sect. 1. — Policies op Insurance. 

Life insurance generally, see Insurance, VoL 
XXIX., pp. 343 et seq. 
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Mode of assignmentj^iS^ee Insurance, VoL 
XXJX., p. 375, No. 3004. 

Notice of assignment.] — See Insurance, Vol. 
XXIX., pp. 375, 376, Nos. 3009-3011 ; Bank- 
ruptcy, Vol. V., pp. 776, 777, Nos. 6667-6673. 

Priorities of assignment.] — See Insurance, Vol. 
XXIX., pp. 376, 377, Nos. 3012-3015. 

Lien on policies.] — See Insurance, Vol. XXIX.. 
pp. 383, 384, Nos. 3066-3069, 3073-3076 ; Lien! 
Vol. XXXII., pp. 261, 262, Nos. 449-455 ; Law 
of Property Act, 1925 (c. 20), ss. 101 (i) (ii), 108. 

Title to policy & insurance money.] — See Insur- 
ance, Vol. XXIX., pp. 378-383, Nos. 3032-3064. 

Policies under Friendly Societies Acts.]— *SVc 
Friendly Societies, Vol. XXV., p. 307, Nos. 
146-148. 

Policies under Policies of Assurance Act, 1867 
(c. 144).] — See Insuranc^e, Vol. XXIX., p. 378, 
Nos. 3026-3030. 

Effect of breach of condition against suicide.] — 

See Insurance, Vol. XXIX., pj). 3()7-369, No.s. 
2957-2967. 


SuR-SECT. 2 . — Other Choses in Action. 

A. DehU and Equiiahlc Interests in Personalty, 
Choses in action, generally, sec (.'Hoses in 
Action, Vol. VII 1., pp. 421 et seq. 

What choses may be assigned.] — See, yenerally, 
Choses in Action, Vol. VI TL, pp. 426-142, Nos. 
47-188. 


Bill of exchange.] — See Bills op Ex- 
change, Vol. VI., p. 9, No. 3. 

Book debts.] — ^S'ccBillsopSale, Vol. VII., 

pp. 124, 125, Nos. 705, 706. 

By bill of sale.] — See Bills op Sale, Vol. 

VII., pp. 32, 33, Nos. 166-171. 

Assignments by way of security.] — See Choses 
IN Action, Vol. Vni.,pp. 443, 444, Nos. 194-200. 

Rights & duties of assignor.] — See Choses in 
Action, Vol. Vlll., p. 178, Nos. 473,474. 

B, Bills of iMding, 

See Shipping. 

C, Stocks and Shares, 

Shares of companies under Companies Acts.] — 

Sec Companies, Vol. IX., pp. 411-418, Nos. 2646- 
2704. 

Shares of statutory companies for public pur- 
poses.] — See Companies. Vol. X., pp. 1145,1146, 
Nos. 809(5-8100. 


Sect. 7.— SHIP'S CARGO AND FREIGHT. 

See Sii HOPING. 

Insurable interest of mortgagor or mortgagee — 
Policy of marine insurance.) — See Insuranc’e, Vol. 
XXIX., pp. 110-1 12, Nos. 656-667. 


Part VI. — Rights and Liabilities of the Mortgagor. 


Sect. 1.— THE EQUITY OF REDEMPTION. 

See, generally, Part VI L, post 

Right of redemption.] — See Part I., Sect. 4, ant^ 
Action for redemption.] — See I'art XIV., Sect. 1 

post. 


Sect. 2.-RIGHT TO POSSESSION. 

Sec, now. Law of Property Act-, 15)25 (c. 20), 
ss. 85, 86, 98. 

632. Entitled until mortgagee demands posses- 
sion.] — Mtgor. pres(‘nted a petition for liquidation 
of his estate, A the trustHu* appoint(*d wt;nt into 
possession of the mtged. lands & commenced 
cutting th(; growing crops. The intgee. then put 
a man in possession A required the trustee to give 
up possession, which he declined to do. 

The possession of the mtgor. after tlie demand of 
possession was made on behalf of the mtgees. was 
a wrongful withholding of possession from th(?m 
(Hall, V.-C.).— Bagnall r. Villar (1879), 12 
Ch. D. 812 ; 48 L. J . Ch. 695 ; 28 W. K. 242. 
AnnotatUm Refd. Re Gordon, Kx p. Ofllciul Receiver 

(18H9). 61 L. T. 29a. 

033, .] — It was of the nature of the trans- 
action that the mtgor. should continue in pos- 
session. His possession was ilghtful & not by 
wrong. He was entitled to the i*ents &. profits so 
long as he remained in possession ; mesne profits 
accrued due A receiv€‘d prior to action or demand 
could not bo recovered from him by thcj mtgoe. 
(Lord Selborne, C.). — Heath v, Pugh (1881), 6 


Q. B. 1). 345 ; 50 L. .1. Q. B. 473 ; 44 L. T. 327 ; 
29 W. K. 904, C. A. ; on appeal, sub nom. Pugh v. 
Heath (1882), 7 App. Cas. 238, H. L. 

AnmdiU iom -CousH, Tlionitou v. Franco, [1K97J 2 Q. IL 
143; MaUhoTVH v. llHhor (1899), 08 L. ,1. g. B. 988 ; 
Tumor v. WalHli, 11909] 2 K. H. 484. Refd. Harlook v. 
Ashherry (1882), 19 Ch. D. 539 ; Wood r. WhoaU^r (1882), 
22 Cii. D. 281 ; Hadeley v. CoiiHolidatod Hank (1886), 34 
Ch. D. .536 : Re Lakc’H TniHiH (1890), 63 L. T. 416 ; Re 
Owen, (1894] 3 (3i. 220; J.iondon &. Midland Hank v, 
Mitchell, (18991 2 (3i. 161 ; UnlUid Uealizatlon Co. v. 
I. H. C^oiiirH., 11899] 1 g. H. 361 : Re Lloyd, Lloyd v. 
Lloyd, (1903 J 1 (’h. 385 ; Re Lovell & (Jollard’H (Jontract, 
(1907] 1 Ch. 249 ; CopcHtake r. Hoper, |1908j 2 Ch. 10 ; 
Re WithaiTi, (Jhadhurn v. Winfield, (1922J 2 Ch. 413. 
Mentd. Fowke v. Draycott. (1885), 29 Ch. J>. 996 ; Hunt* 
liifTton V. 1. 11. CornrH., [1896] 1 g. H. 422 ; WllllaiiiH v, 
Thomas (1909), 100 L. T. 630. 

034, ,j — Y orkshire Banking Cg. v, Mul- 

LAN, No. 695, post 

Right of mortgagee to possession.] — See Part 
I IX., Sect. 2, post 


Sect. 3.— RIGHTS AND UABILTFIES WHILE IN 
POSSESSION. 

Sub-sect. 1. — In General. 

See Law of Propeity Act, 1925 (c. 20), ss. 85-87, 
98. 

635. General rule— All rights of ownership.] — 

This action must be found(?d on the idea that the 
mtgor. in possession is th(j servant & agent for the 
mtgee., wliich is not the case. Till the mtgeo. 
takes possession the mtgor. is owner to all the 
world ; he bears the expenses A he is to reap the 


PART VI. SECT. 2. 

6321. ErUUled untU md^gagee denumda poBseaaUm.] — Sideyv. Habdcastlb (1853). 11 U. C. R. 162. — CAN. 
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Mortgage, 


Sect* 3. — Rights and lidbilUies while in possession : 
Sub-sects. K 2, 3. 4, 5 <fc 6.] 

profits (Lord Mansfield). — Chinnery i\ Black- 
burns (1784), 1 Hy. Bl. 117, n. ; 3 Douk- K. 

391 ; 126 E. R. 71. 

Annotations :~-Avld. Jackson v. Vernon (1789), 1 Hy. Bl. 
114. Distd. Dean v. M'Ghle (1826), 12 Moore, V. P. 18.5. 
Refd. BrlFffH V. Wilkinson (1827), 7 B. & C. 30 ; Kerswlll 
r. Bishop (18.32), 2 Cr. Sc J. 529 ; Myers v. Willis (1855), 
17 C. B. 77 ; WIIIIh v. Palmer (1860), 7 C. B. N. S. 340 ; 
IJiisdcri V. J>opo (1868). L. R. 3 Exch. 269 ; Shillito r. 
Biergart, 11903] 1 K. B. 683. 

686, — j — Bevan V. Habgood, No. 

766, post. 

637. If security not diminished.] — 

1 he mtgor. in equity is the owner of the estate ; 
he is in possession as such, & is allowed to exercise 
all the rights of ownership, not diminishing the 
security, or rendering it insufficient (Lord Truro, 
(’.). — Kekewich V. Marker (1851), 3 Mac. & G. 
311 ; 21 L. J. Oh. 182 ; 17 L. T. O. 8. 193 ; 15 
.lur. 687 ; 42 E. K. 280, L. C. ; previous proceedings^ 
»m6 nom. Mabkeu v. Kekewioi (1850), 8 Haro, 
291 . 

An^tati^ Refd. Briggs v. Oxford (18,51). 5 De O. & Sm. 
156. Jnemd. DasJnvood v. Magniac (1891), 60 L, J. Cli. 

638. Possession only at pleasure of mortgagee.] 

—Pope v. Biogs, No. 817, post. 

639. Cannot dispute mortgagee's title.] — Pope 
V. Biggs, No. 817, post. 

640. Whether agent or servant of mortgagee.] 

Phinnery V. Blackhuhne, No. 635, ante. 

V. Mos.s, No. 1324, post. 
642. Liability to occupation rent — Prior to 
demand by mortgagee or receiver. I -Yorkshire 
Banking Co. v. M ui.lan, No. (I95, pan/. 


L.J.). — Ellis v. Glovee & Hobson, I/td., [1908] 
1 K. B. 388 ; 77 L. J. K. B. 251 ; 98 L. T. 110, 
I a A. 

Annotations .—Distd. He Morrison, Jonos & Taylor, Cookes t?. 
Morrison, Jones & Taylor, [191 4] 1 Ch. 50 ; Re Hogerstone 
Brick Sc Stone Co., .Southall r. Woscomb, [1919] 1 Ch, 

645. Right to remove — Only when assent of 
mortgagee implied.] — A mtgor. in possession is not 
entitled to remove fixtures, except in cases where 
the assent of his mtgee. to his so doing can be 
implied^ — Huddersfield Banking Co., Ltd. v. 
Lister (Henry) & Son, Ltd., [1895J 2 Ch. 273 ; 
64 L. J. Ch. 523 ; 72 L. T. 703 ; 43 W. R. 567 ; 
39 Sol. .To. 448 ; 12 R. 331, C. A. 

Annotations : — ^Refd. Hobson v. Gorringe, [1897] 1 Oh. 182 ; 
EIliH V. Glover & Hobson, [1908] 1 K. B. 388. Mentd. 
Ainsworth v. Wilding, [1896] 1 Ch. C73 ; Wilding v, 
Sanderson, [1897] 2 Ch. 534. 

646. Security Inadequate.] — Mtgor. in 

possession will be restrained from removing from 
a worsted mill engiru^s, shafting, going-gear, &; 
other apparatus & fixtures, including cross 
shafting in & upon th(^ mill, & which were set up 
therein, & comprised in a nitge. deed executed by 
the mtgor., the mtge. having been proved to be an 
inadequate security for the amount duc^ thereon. 
— Ackroyd V. Mitchell (1860), 3 L. T. 236. 
Annotations : — ^Refd. LongbotUuii v. Berry (1869), 10 B. & S. 

852 ; Gough V. Wood, [1894] I Q. B. 713. 

647. .] — Ellis v. Glover & Hobson, 

Ltd., No. 644, ante. 

Whether fixtures Included in mortgage.] — See 

Part IV., Sect. 5, sub-sect. 3, ante. 


Sub-sect. 3. — Leases and Tenancies, 
See Sect. 5, post. 


Sub-sect. 2. — Fixtures. 

Sec Law of Property Act, 1925 (c. 20). ss. 85-87 
6«. General right to flx or remove.] — Gougk 
V. Wood & Co., No. 662, ante, 

644. ~— .] — In the absence of express stipula- 
tion to the contrary, a mtgor. in possession hag 
the right to pemiit t rade fixtures to be put up & 
r(*moved from the rntged. premises provided they 
b(*fore the mtgee. takes possession, 
but this right t)f r(*moval ceases when possession 
18 taken by the iiif.gee. 

In Nov. 1902, a freehold laundry was mort- 
KRp^^d in^ tlie usual JoiTn for £400, the mtgor. 
covenanting not to riiinove any fixtures without 
Uie written consent of the mtgee. In June, 1903 
trade machincTy was fixed up in tfie premises under 
a hire & purchase agreement, which provided that 
It sijould not become the property of tlie hirer 
until all instalments liad been paid, & sliould be 
removable by the owner on the failure of the hirer 
to pay any instalment. Default having been made 
in payment of an instalment, the owner entered 
<& removed the machinery. 

In an action by the mtgee. against the owner of 
the machinery for wrongful removal :—HcW •• 
L’ccdmTd passed to the mtgee. as part of the 

^oes not care to take possession. ... I 
think that a mtgee. would fail to obtain an 
injunction to restrain the removal of such fixtures, 
unless he lUso proved that his security was deficient, 
or would become so by such removal (Farwell 


Sub-sect. 4. — Patronage op Ecclesiastical 
Benefices. 

See E(;clestastical Law, Vol. XIX., pp. 372, 
378, Nos. 1916, 1917, 1986-1999. 


Sub-sect. 5. — Rents and Profits. 

See Law of Proi)erty Act, 1925 (c. 20), ss. 85-87, 
98. 

648. General rule — Rents received to own use.] 

— (1) The mtgor., when he receives the rent does 
so for his own absolute use A not fur the ust^ of 
the mtgee. (Alderson, B.). 

(2) The second case is where a man in actual 
possession of the land mortgages it, A afterwards 
demises it to a tenant at a rent. In this case 
the demise is absolutely void, as against the mtgee. ; 
but nevertheless it is good as between the mtgor. A 
his tenant until the mtgee. interferes (Alderson, 

B. ). — Trent v. Hunt (1853), 9 Exch. 14 ; 1 

C. L. R. 752 ; 22 L. .T. Ex. 318 ; 22 L. T. O. S. 
23 ; 17 Jur. 899 ; 1 W. R. 481 ; 156 E. R. 7. 
Annotations: — As to (1) Reid. Jolly v. Arbutlmot (1859), 4 

De G. Sc J. 224 ; Heece e. Sirtmabergr (1885), 54 L. T. 133. 
Generatlv, Mentd. Cadlc r. Moody (1861), 30 L. J. £x. 385 ; 
Hnell V. Finch (1863), 13 C. B. N. S. 661 ; Christchuich 
Cathedral, Oxford v. Buckingham & Chandos (1864), 17 
C. B. N. S. 391 ; Kearsley v. Philips (1883), 11 g. B. D. 
621 ; He Hound wood Colliery Co., Lee v. Hounewood 
Colllerj'^ Co. (1897), 66 L. J. Ch. 186; Woolston v. Ross, 
[1900] 1 Ch. 788. 


PART VI. SECT. 3, SUB-SECT. 5. 

__ «• to growinu grass rf* crops — 

Jf Amer a^ent of mortgagee implied.] 
rvV®.® d. Paitkiwon V . Bkown (1843). 
2 Ont. Dig. 4430.— CAN. 


b. — - ,] — ^Where the mtgee 

have not given any notice of intentic 
to take the rents, Sc profits of land 1 
poss^lon of the mtgor., grass growir 
on the laud \vill be deemed to be tl 


property of the mtgor., with the assent 
of the mtgee. — Baxter v. Johnston 
(1862), 5 iJl. 350.— GAN. 

o. .] — Bloomfield v. Hrlltkr 

(1805). 22 A. H. 232.— CAN. 
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649. .] — J OLLY V. Arbuthnot, No. 

077, post. 

650. . ] — A mtgor. is, no doubt, 

(intitled to receive by himself on his agent, the 
rents of the mtged. property, unless A until tlu? 
mtgee. elects to receive them himself (James, 
L.J.). — Markwick V. Hardingham (1880), 15 Ch. 
D. 339 ; 43 L. T. 647 ; 29 W. R. 361, C. A. 

AnmotaiUm : — ^Blentd. Sanders v. Sanders (1881), 19 Ch. D. 

;{73. 

651. .] — Heath v. Pugh, No. 633, 

ante. 

652. Back rents — Not recoverable by mort- 
gagee.] — Mtgee. cannot have a decree for an 
account of rents for any of the years back during 
the possession of the mtgor. — Higgins v. York 
Buildings Co. (1740), 2 Atk. 107 ; 26 E. R. 467, 
L. C. 

653. .] — Mtgee. not entitled to an 

account of past rents from the mtgor . — Ex p. 
Wilson (1813), 2 Ves. A B. 2.52 ; 35 E. R. 315 ; 
sub nom. He Stuart, Ex p. Wilson, 1 Rose, 441, 

L. C. 

Jrmoiaium : — ^Refd. Clarendon r. Barham (1842), 1 Y. & C. 

Ch. C."as. 688. 

654. .] — A married woman bidng 

equitable tenant in tail in remainder of an un- 
divided share in lands to be purchased with a sum 
of tnist money, she A her husband joined in 
mortgaging her interest. The fund was mis- 
appropriated. Proceedings having b(M*n taken for 
its recovery, the husband A wife succ(‘eded in 
obtaining the restitution of her share of the fund, 
which was brought into ct., with arrears of intt;rest 
sinc.e the time when her estate came into possession, 
'^riie mtgee. did not concur in any steps to recjover 
this share. The husband, when the nitge. was 
made, was maintaining his wife, but had become 
a bkpt. btjfore her interest came into possession, 
A was uncertiftcated : — Held : the rutgcM*. had no 
claim to the arrears of income of the mtged. 
property, which he had taken no stei)s to re(;over. 
— Life Assocn. of Scotland v. Siddal (1861), 
3 De G. F. A .7. 271 ; 45 E. R. 882, L. J .7. 

AnnoUUion Mentd. He Carr’H TiuhI (1871), 19 W. H. 675. 

655. Although security Insufficient. | 

— Mtgee. cannot have an account of rents A 
profits received by the mtgor. ; though tht^ 
security, being ujion an estate for lives, is become 
insufficient. — Colman v. St. Alhan.s (I)ukk) 
(1796), 3 Ves. 25 ; 30 E. R. 874, L. C. 

656. Against mortgagor or agent.] -- 

No account of bygone rents will be direcU*d against 
a mtgor. in possession, nor against his agent, nor 
against a person claiming unde r his voluntary 
revocable deed. — Hele v. Bexley (Iajhd), Whit- 
field V. Bowyer, Whitfield v. Enkhit (18.55), 
20Beav. 127 ; 52 E. R. 551. 

657. Against party claiming under 

mortgagor.] — Hele v. Bexley (i^ord), Whit- 
field V, Bowyer, Whitfield v. Knight, No. 6.56, 
ante, 

658. Against receiver of estate of 

deceased mortgagor.] — Mtgor. of shares in a co. 
paid interest on the loan till 1888, A died in 1889. 
In a creditor’s action for the administration of 
his estate a receiver was appointed, to whom the 
co. issued debenture bonds representing dividends 
accrued due on the mtged. shares during the 
mtgor. ’s life. The mtgee. subsequently took 
possession by being registered as transferee of the 
shares : — Held : the receiver stood in the place 
of the exors. so far as the receipt of assets was 
concerned, A the mtgee. was not entitled to the 
bonds . — Re Hoare, Hoare v. Owen, [1892] 3 

J. — VOL. XXXV. 


Ch. 94 ; 61 L. J. Ch. 511 ; 67 L. T. 45 ; 41 W. R. 
105 ; 36 Sol. Jo. 523. 

Annotaiions : — Apld. Preston r. Tunbridge Wells Opera 
House, 11993] 2 (’h. 323. Refd. Jie Metropolitan Amalga- 
mated Estates, Fairweuther r. The (^o., [1912] 2 Ch. 
497. 

650. Rents or mesne profits accrued due — 
Death of mortgagor tenant for life — Mortgagee not 
entitled to apportionment — Apportionment Act, 
1834 (c. 22), s. 2.] — Mtgee. who is not in possession 
is not an assign of the mtgor. within above sect. 
M. the tenant for life of real estate, granted to W. 
in consideration of an antecedent debt of iJ6,0()0, 
a yearly rentcharge of £960, to be issuing out of 
the estate for a term of a liundred years, if M. 
should so long live, with powers of entry A distress 
in the event of the rentcharge falling into arrear ; 
A M. also demised the estate for a term of two 
hundred yearn, if he should so long live, to a trustee 
upon trust for the better securing the rentcharge. 
M. died when the rentcharge^ was in arreai’, but 
befoi'e W. or th(‘ trustee had (Uitt?i'od on tlu^ 
estate: — Held: W. was not entitled to be jiaid 
the arrears of the rentcharge out- of tlu* ai)portioned 
part of the rents for the ])eriod which elapsed 
between the quarter day last- preceuling M.’s death 
A the day on which he died. — He Anglesey’s 
(Marquis) Estate, Paget r. Angi.esey (1874), 
L. R. 1 7 E(]. 283 ; 22 W\ H . 507 ; sub nom. Paget v. 
Anglksea (Marquis), Watkins’ (’i.aim, 43 E. J. 
Ch. 4,37; 29 1.. T. 721. 

060. & received.] — Heath v. Pugh, No. 

633, ante. 

661. Right to sue for disturbance of easement 
— Acquiescence of mortgagees.] -Bennett v. 
Hughes, No. 84.3, post. 

Right of mortgagee to rents & profits. 1 -See 
Part- JX., S<*ct. 3, sub-sect. 1, post. 

Leases by mortgagor or mortgagee.! -See Part 
VI J., H(‘ct. 5, post. 


Sub-sect. 6. — Title Deeds. 

See Law of Property Act, 1925 (c. 20), ss. 85-87, 
96. 

662. When remaining in mortgagor’s posses- 
sion.] — By iiLarriagii settltjment, lands were H(44;led 
on the husband for life, with a joint ]>owt9’ of 
appointment in tlu^ liusband A wife. ’They 
mortgaged tin? lantl, with all title dtjeds, to A for 
a t(U*m, A dt;liv(irc*(l th<i decuis to him. M. paid 
off th(‘ mtg(*. ; A took an assignment <)f the 
jn'emises from A., tht* lirst intg«H^., but without 
iiRTitioii of title deeds, A M. never demand(‘d them. 
A. afterwards gave*! up the d<*edH t<o tin* husband ; 
A he di*positc*d t hern with defts., solrs., as collateral 
security for mtgt!. money which he owed their 
client. Afterwards, tint husband A wife mortgagijd 
the setthid lands in fcje, subject to th(j term, without 
mention of title* elee^ds ; A tlic^y exe*cutod the 
power of appointment by giving a like^ power to 
the wife alone. 33ie husband ditMl ; A the wif<^ 
appointed U> hei*Helf in f<M*. Sliei then offercnl 
defts. to pay the debt due from her lat<^ husband 
to their client, on receiving back the title deeds, 
denying, however, that she was liable for such 
paym«?nt ; but defts. iMjfused to deliver them 
unless they ware paid also their own charges for 
busin(.*ss donc^ for their client in i*<»Hpect of the 
mtge. to him. In trover by the wife against 
defts. for the deeds : — Held : the wife was entitled 
to hold the deeds as against the mtgee. in fee, 
having an interest in them in respect of her equity 
of redemption, no mention being made of them in 
the conveyance in fee, A the deeds never having 
lieen handed over to the mtgee. in fee. 


Y 
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Bed, 3. — Rights and liabilities while in possession : 

Bitb-sects. d 7, Beet. 4: Sub-sect 1.] 

Though it be a mtge. in fee, yet, if the deeds 
remained with the mtgors., they might lawfully 
retain them in respect of their equity of redemption 
as against the mtgee. (Denman, C.J.). — Davies 
r. Vernon (1844), 0 Q. B. 443 ; 14 L. J, Q. B. 30; 
3 L. T. O. S. 300 ; 8 Jur. 871 ; 115 E. R. 1(50. 

663. Mortgage to raise portions — Possession by 
tenant for life — Deeds taken abroad — Security for 
safe custody.] — A suit was instituted for raising 
portions out of a settled estate. Pending the 
suit the tenant for life took a number of leases to 
Paris. He afterwards, under an order of the ct., 
brought the whole of the title deeds & leases into 
ct. for the i)urposes of the suit. The purposes of 
the suit having been satisfied, & the portions 
raised by mtge., he applied to have the title deeds 
& leases given up to him, which application was 
opposed by the mtgees. & was refused by the 
judge : — Held : as the tenant for life had, on a 
former occasion, taktm some of the deeds abroad, 
the delivery of them to him ought not to be ordered 
without tlie consent of the mtgees. Semhle : the 
deeds ought to be delivered to him on his giving 
sufficient scicurity for their safe custody & pro- 
duction, & for returning th(»m to ct. when ordered. 
— Jenneu V. Morujh (18(5(5), 1 Ch. App. (503 ; 14 
W. R. 1003, ].. JJ. 

Annoirilum Loathes v. Loallios (1877), 5 Oh. P. 

22 J. 

Right of mortgagee to title deeds.]— AVc Paii 
IX., Hect. 3, post. 


Sub-sect. 7. — Waste. 

Bee Law of Property A<!t, 1025 (c. 20), ss. 85-87. 
664. Cutting timber - Mortgagor restrained — 
Arrears of charge.] — WJiej*(; there is an arrear of a 
charges upon a real estate, an injunction sliall go 
to prevent cutting of timber upon the premises 
chargeable. — Blanby (Lord) v. Mahon (1723), as 
repoit(Hl in 2 Eq. (^as. Abr. 758 ; 22 E. R. (543, 
H. L. 

AnmMim : — ^Mentd. Poo d. Bulkeloy r. Wllford (1824), 1 
C. l\ 284. 

005 , Security threatened.] — Mtgor. 

restrained from cutting down timber on the 
mtged. premises. — Uhbornk v. Dsbokne (1740), 
1 Dick. 75 ; 21 E. R. 100. 

Anmtititiim : — ^Reld. Harper r. Apliii (1886), .54 L. T. .Isa, 

666. S. J\ UVKDALE V. UVEDALE (1740), 1 
Dick. 75, n. ; 21 E. R. 10(5. 

Annotation Harpor r. Apllii (188(5), .54 L. T. .‘583. 

667. 1\ Hopkins v. Monk (1742), 1 Dick. 
75, n. ; 21 E. R. 10(5. 

Annotation : — ^Refd. Harper v. ApUii (1880), .54 L. T. 383. 

668. B, P, (iHoss V. (?iiilton (1782), 1 Dick. 
75, n. ; 21 E. R. 10(5, h, i\ 

Annotation : — ^Reld. Harporr. Aplln (1886), 54 L. T. 383. 

669. .] — Mtgees. of land, 

consisting <jf copses of a farm whicli was let 
without the shooting or the timber, gave notice 


to the tenant of the farm to pay the rent to the 
mtgees. & afterwards moved to restrain the 
mtgors. from cutting the timber : — Held : though 
the mtgees. had become mtgees. in possession of 
the farm they had not become mtgees. in possession 
of the shooting, the copses, or the timber, so as to 
be liable to accounts for default. — Simmins v. 
Shirley (1877), 6 Ch. D. 173 ; 37 L. T. 121 ; 
26 W. R. 25 ; svh nom. Simmins v, Shirley, 
SmRLEY V. Simmins, 46 L. J. Ch. 875 . 

.] — See, also. Agriculture, Vol. II., 

pp. 72, 73, Nos. 502-509. 

670. Deterioration of building — Taking off roofs.] 
— Leon v. Hunt (1843), 1 L. T. O. S. 408. 

671. After foreclosure decree — Pulling 

down house.] — Goodman v. Kine (1845), 8 Beav. 
937 ; 50 E. R. 149. 

Right of mortgagee to protect security.] — See 
Part IX., Sect. 1, sub-sect. 1. 


Sect. 4.— POSmON AS TENANT. 

Hub-sect. 1. — Mortgagor in Possession 
without Express Provision. 

See, now, J^aw of Property Act, 1925 (c. 20), 
ss. 85-87. 

672. Whether tenant or trespasser.] — Mtgor. 
in possession of th(^ premises mortgaged, is tenant 
to the mtgee. — Partridge v. Bere (1822)? 5 
B. & Aid. 604 ; 1 Dow. & Ry. K. B. 272 ; 106 
E. R. 1311. 

AmwUMtmH : — Folld. IHtcliman v. Walton (1838), 4 M. & W. 

406. Reid. 1>0(» (1. Houtor r. Hull (1822), 2 Dow. &: Jty. 

K. B. 38 ; Doc d. Jtoby v. Malscy (1828), 3 Man. & Hy. 

K. B. 107 ; Doc d. GriinUi v, Mayo (1828), 7 L. J. O. S. 

K. B. 84 : Do(» d. Eishor r. (JlloH (1820), 5 Bitigr. 421 ; 

Doc d. JoncN v>. WillianiH (1836), 5 Ad. & El. 201 ; He 

Medley, Kjc p. BarnoH (1838), 7 L. J. Boy. 37 ; Doe d. 

HJtrjrinbothani r. Barton (1840), 11 Ad. El. .307 ; 

Hoaih V. iMiifh (1881), 6 Q. B. D. 34.5. Mentd. Garrard 

V. Tuck (1840), 8 C. B. 231. 

073. .] — (1) In ejectment by mtgee. 

against mtgor, it is not necessary t.o demand 
possession before^ action brought. 

(2) Wherc^ the mtgee. suffers the mtgor. to 
remain in possession of the mtg(»d. premises, the 
latter is not tenant at will to the forrru^r, but at 
most tenant by sufferance only ; & may treated 
either as tenant or tresspasser at the election of the 
mtgee. — Doe d. Roby v. Maisey (1828), 8 B. & C. 
7(57 ; 3 Man. & Ry. K. B. 107 ; 108 E. R. 1228. 
Amwiations :-~Ah to (1) Reid. Doe d. v. Price (1832), 

0 Bini^. 356. As 4o (2) Reid. Doe d. .loiieH r. WillianiH 

(1836), 5 Ad. &; El. 201 ; Mellintc r. Leak (1855), 16 C. B. 

652 ; Walmsley v. Milne (1850), 7 C. B. X, S. 115. 

674. .] — Where a lessee for years moi’t- 

gaged his lease, all his estate & interest in the 
premises, & afterwards became^ bkpt. : — Held : 
the mtgee. might declare in case as reversioner 
against the assignee of the tonant, for the removal 
of fixtures from the premises, whereby they were 
dilapidated & injured ; & he was also entitled to 
recover in trover against such assignee the value 
of all the fixtures, whether landlord's or tenant’s, 
which weiH? affixed to the promigK*s before the 
execution of the mtge., although therci was a 


PART VI. SECT. 3, SUB-SECT. 7. 

d. General rule,] — A iiitgror. con- 
tinuing in poHscHHlon is not liable to 
du' mtgtw., in general, for wawte. — 
Wafku V. Tayloh & McLkan (1854), 0 
U. C. II. 600.— CAN. 

665 i. Cvtting timber — Mortgagor re- 
gtraitied — Security thrcait'ned. J — Al- 
though a mtgor. in posHOSsion ^-111 
not. te rcHtrained from cutting timber 
for fuel, fencing, & repaiw upon the 
premlHOs, he will be rt^etrained from 
felling treen for other purposes, if 


it does not clearly appear that the 
pro()ertY will still remain of sufficient 
cash value to satisfy' the mtge. debt. — 
Buss V. MiLl^ (1859),. 7 Gr. 145.— CAN. 

66511. Where a 

mtgor. in possession w'as felling timber 
on the mi^d. premises, the ot. at the 
instance of a Judgment crtMiltor of the 
mtgor. : with an execution against 
lauds in the hands of the sheriff, 
granted an injunction to restrain future 
cutting by the mtgor.. Ids servants, 
agents. & wrorkmen. it being sbown 


that the property was a scanty security 
for the claims of the mtgees. & the 
amount due the execution creditor. — 
Wason r. Cakpenter (1867), 13 Gr. 
320.— CAN. 

665 iU. Unless a 

mtgor. prove demonstrably, so as to 
leave no room for doubt, that the 
mtged. premises remain ample security 
for the mtge. debt, the ot. will restrain 
him from cutting over the whole land. 
— McLean r. Burton (1876). 24 Or. 
134.— CAN. 
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covenant in the original lease to the mtgor., to 
yield up to the lessor, at the determination of the 
term, “ all fixtures & things to the premises 
belonging or to belong.” — Hitchman v. Walton 
(1838), 4 M. & W. 409 ; 1 Horn & 11. 374 ; 8 
L J. Ex. 31 ; 150 E. R. 1489. 


Annotations Apld. Doe d. Higsrinbotham v. Barton (1840), 
11 Ad. &; El. .307. Reid. Walmsley v. Milne (1859), 7 
c. B. N. S. 115. Mentd. Weeton v. Woodcock (18.39), 
5 M. & W. 143. 


675. .] — M., being seised in fee of land, 

mortgaged to O., but remained in possession, 
afterwards demised part for a term to B., who also 
entered ; after which M. mortgaged to 11. II. 
after this received rent from B., & demised the 
other part to A. Afterwards B. & A., on notice 
from O., paid O. rent. H. then brought ejectment, 
after notice to quit, against B. & A. : — Held : 
B. & A. might both show, in defence, the first 
mtge. to O., O.’s notice to them, & their payment 
of rent to O. For, although B. could not dispute 
M.’s title at the time of the demise, he might show 
that H. had no derivative title from M., & he was 
not precluded by having paid rent to 11. under a 
mistake of the facts. A., by showing that M., at 
the time of the demise to him, was only mtgor. in 
possession, did not impugn M.’s right to confer 
upon him, by the demise, a legal title to the 
possession, but might show that M. had since been 
treated as a trespasser by the mtgee., so as to 
determine M.’s right ; &> O.’s notice to the tenant 
to pay liim the rent might, if received in evidence, 
t/cnd to show that by so doing O. treated the 
mtgor. as a trespasser. 

The mtgee. may treat the mtgor. as being right- 
fully in possession, & himself as r(?v(Tsioner ; so 
that as long as he be not treated as a trespasser, 
his possession is not hostile to, nor inconsistent 
with the mtgee. ’s right (Denman, C\J.). — Doe d. 
Higginbotham v. Barton (1840), 11 Ad. & El. 
307 ; 3 Per. ifc Dav. 194 ; 9 L, J. Q. B. 57 ; 4 
Jur. 432 ; 113 E. R. 432. 

Annotations : ~ Coiad, ClaridfTc v. Mackenzie (1842), 4 Man. 

G. 14.3. Reid. Gouldswortii v. Knlflrhts (1843), 11 M. . 
W. 3.37 ; Moimtncy r. Celller (1853), 17 .1. P. 132 ; Delaney 
V. Fox (1857), 2 C, B. N. S. 7«8 ; CuthbertHon v. Irvliijc 
(1859), 4 H. A JS\ 742 ; Hickinaii r. Machln (1859), 4 
H. & N. 716 ; WhlU^ v. GreenlHh (1861). 11 G. B. N. S. 
209 ; Underhay r. Read (1887), 58 L. T. 457 ; Serieaiit 
V. Naab, Field, [1903J 2 K. B. 304. Mentd. NeBbitt v. 
Mablethorpo V. 0., [1918] 2 K. B. 1. 


676. .] — Mtgee., under a special power in 

the mtge. deed, enabling him to distrain for arrears 
of interest ” in like manner as for rent,” distrained 
after the date of the demise in the declaration, but 
for arrears due before such demise, the mtgor. 
having, without any express provision in the deed 
enabling him so to do, continued in possession : — 
Held : such distress did not amount to a recogni- 
tion of the mtgor. as tenant, so as to disable the 
mtgee. from bringing ejectment. — Doe d. W'ilkin- 
SON r. Goodier (1847), 10 Q. B. 957 ; 10 L. J. 
Q. B. 435 ; 11 Jur. 892 ; 110 E. R. 303. 

Annotation : — Apld. Metropolitan Counties Ahbcc. Soc. v. 

Brown (1859), 28 L. J. Ex. 340. 


677. By a receivership deed executed 

contemporaneously with a mtge. in fee, which it 
recited, the mtgor. &> mtgee. appointed a receiver, 
A; con^ituted him their agent A attorney to 
receive the rents of the mtged. property, A to use 
such remedies by way of entry A distress as should 
be requisite for that purpose. By the same deed 
the mtgor. attorned as t^nt from year to year to 
the receiver, A there was a proviso, that if default 
should be miMle in payment of the mtge. money, or 
interest, at the times appointed, the mtgee. might 
enter A avoid the tenancy created by the attorn- 
ment. There was also a proviso, that nothing 


therein contained should lessen the rights, powers 
or remedies of the mtgee. under the mtge. On the 
mtgor. being found bkpt. : — Held : the relation 
of the landlord A tenant had been created between 
the receiver A mtgor. by the receivership deed, A 
the receiver was entitled to distrain A take the 
goods which had belonged to the mtgor. on the 
mtged. premises. 

The mtgor. may at any time be treated as a 
trespasser by the nitgee., wlio may maintain 
ejectment against him without any previous 
notice or demand of possession (liOUD Chelms- 
ford, C.). 

A mtgor., who remains in possession after the 
execution of a mtge., A continues to enjoy the 
profits of the land, is not considered as a tenant 
from year to year to the mtgee., nor even as a 
tenant at will, he receives the profits for his own 
use A not as agent, or bailiff of the mtgee., A when 
he has once received them he is absolutely entitled 
to keep them as his own (Lord Chelmsford, C.). — 
Jolly v. Arbuthnot (1859), 4 De G. A J. 224 ; 
28 L. J. Ch. 547 ; 33 L. T. O. S. 2(i3 ; 23 J. P. 
077; 5 Jur. N. S. 089 ; 7 W. R. 532 ; 45 E. R. 
87, L. C. 

Amuitations : — Diltd. Hainpson r. FoIIowh (1S6S), 37 1j. J. 
Ch. 694. Folld. Morton v. Woodw (1869), Ji. R. 4 Q. B. 
293 ; Jtr Thrtdfall, Kx p. Ouoon’H Bonoflt Bldfr. Soc. (1880), 
16 Ch. D. 274. Reid. KcarHlcy v. PhllipH (1883), 11 
Q. B. I). 621. Mentd. He Roberts, Kx p. Hill (1877). 6 
Ch. D. 63. 

678. Nature of tenancy — Whether tenant at will 
— Quodam modo tenant at will.) — Now, a mtgor., 
is not properly tenant at will to the mfgt*e., for 
he is not to pay him rent. He is so oxi\y quodam 
modo (Lord Mansfield). 

Where the mtgor. is himself the occupier of 
the estate, lie may be considt'red as f-t*nant at 
will ; but he cannot b(^ so considered, if there is 
an undertenant ; for there can be no such thing 
as an undertemmt to a tenant at will. Tlu^ 
demise itself would amount to a determination of 
the will. There being in this case a tenant in 
possession, the mtgor. is, therefore, only a rt^ceiver 
of the rent for the mtgee., who may, at any time, 
countermand the implied authority, by giving 
notice not to pay thc^ nmt t(^ him any longc^r 
(AsHHURST, j.). — Mosh V, (lALLlMORE (1779), 1 
Doug. K. B. 279 ; 99 E. R. 182. 

Annotatums : — Reid. Birch v. Wrlirlit, (1786), 1 Tcmi Hop. 
378 ; Hr p. WIIkoii (1813), 2 Voh, A B. 252 ; ClirlHtephcrH 
f». Sparkc (1820), 2 6c W. 223 ; .lohtiHoii r. Huwhoil 
(1828), 6 L. .1. (>. S. K. B. 236 ; Doc d. FlHhcr v. GIIch 
( 1829b 5 BiiJK. 421 ; GalUcrHr. M(>nk (1829), 4 Man. 6c Ry. 
K. B. 268; Trent r. Hunt (1853), 9 Exch. 14. Mentd. 
Alchornc v. Goniiiic (1824), 2 BIiik. 54 ; J*opc . 

(1829), 9 B. 6c C. 245 ; Partlnprton r. Woodcock (1835), 5 
Ncv. 6c M. K. B. 672 ; BurrowcH r. Grudin (1843), 1 Dow. 
& L. 213; Salmon r. Dean (1851), 15 .hir. 641 ; Wilton 
r. Dunn (1851). 17 g. B. 294 ; Delaney r. Fox (1857), 2 
C. B. N. S. 768 ; Hickman v. Macbin (1859), 4 H. 6c N. 
716 ; Heath r. Pujfh (1881), 6 Q. B. D. 345 ; (Jndurhay v. 
Head (1887), 58 L. T. 457 ; TowerHon r. .lackMon, (1891) 

2 g. B. 484 ; He Ind, Coopo 6c Co., FiHber v. The Co., 
Knox r. The Co., Arnold v. The (^o., | I911J 2 Ch. 223. 

679. .] — Thi^ argumemt from 

theiH^ being a tenancy at will arises from a mere 
fiction ; for there is no actual tenancy, no demise, 
either express or implied. The nilgor. has not 
even the rights of a tenant at will ; he may bo 
turned out of possession without notice, A is not 
entitled to the emblemcmts. It is only quodam 
modo a tenancy at will (Plumer, M.R.). — I’iirihto- 
PHERH 17. Hparke (1820), 2 Jac. A W. 223 ; 37 
E. R. 612. 

Annotation Msntd. He Hcafirc/ ’w KHtate, Scagor f7. Anton 
il857), 29 L. T. O. H. 1.54. 

680. Not when undertenancy created.] 

— Mo88 17. Gallimore, No. 678, ante. 

681. In ejectment proceedings.] — 

He [the mtgor.] is not a tenant at will because he is 

Y 2 
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Sect 4. — Portion as tenant: Sub-sects, 1 <£• 2, A, 

&B.] 

not entitled to the growing crops after the will is 
determined. He is not considered as tenant at will 
in those proceedings, which are in daily use 
between intgor. & mtgee., 1 mean in ejectments 
brought for the recovery of the mtged. land 
(Buller, J.). — Birch v, Wright (1786), 1 Term 
Bep. 378 ; 99 E. R. 1148. 

Jnnotaliarui : — Apld. He Brindley. Ex p. Haiikey (1829), 
Mont. & M. 247 ; Boe d. Fisher v. Giles (1829), 5 Bing. 
421. Refd. Cholmoudeley v. Clinton (1820), 2 Jac. & W. 
1. Mentd. Pulteney v. Warren (1801 ). U Ves. Hi i Bonn d. 
Jacklin V. Cartright (1803), 4 East, 29 ; II. v. Herstmoii' 
oeaux (1827), 7 B. & C. 551 ; Buckworth r. .Simpson 
(1835), 5 Tyr. 344 ; Boe d. Chadborn v. Gretm (1839), 9 
Ad. iSc El. 058 ; Brydges v. Lewis (1842), 3 Q. B. 603 ; 
Boe d. Clarke v. Smaridge (1845), 7 Q. B. 957 ; .Standen v. 
(Mstmas (1847), 9 L. T. O. S. 109 ; Blundell e. Drummond 
(1848), 14 Jur. 573, n. ; Cattloy v. Arnold, Banks v. 
Aniold (1859), 1 .John. & H. 051 : R. v. St. Giles without 
Crlpplegatc (1803), 4 B. & S. 509 ; Wilhisdeii Overseers 
r. i'addingion Overseers (1803), 3 B. & S, 593 ; Be Nicols 
V. .Saunders (1870), 22 L. T. 601 ; Phillips v. Homfray 
(1883), 24 Ch. B. 439; Horn v. Beard. 11912] 3 K. B. 
181 ; A.-G. V. Be Keyser’s Royal Hotel, 11920] A. C. 508 ; 
Wheeler v, Keeble (1914), Ltd., |1920] 1 Ch. 57 ; U. v. 
I’aulson, 11921] 1 A. C. 271. 

682. .] — Doe d. Roby v, Maisky, 

No. 673, ante. 

683. .] — Jolly v, Arbitthnot, No. 

677, ante. 

684. .] — The relation of mtgor. & 

mtgeci. does not make a tenancy at will (Eri.e, 

Thorp v. Facky (1866), Har. & Ruth. 678 ; 
35 L. J. C. P. 349 ; 12 .lur. N. H. 741. 

685. .] — Re Knight, Rx p. Ibhek- 

wooD, No. 719, post. 

686. Tenancy at sufferance.] — Mtgor. is 

no more than a tenant at/ sufferance, not entitled 
to notices to quit (Lord Eluanborough, C.J.). — 
Thunder d. Weaver v. Bklcjhiar (1803), 3 East, 
449 ; 102 E. R. 669. 

Annotations .‘—Refd. Walnislcy v. Milne (1859), 7 C. B. N. S. 
115; TJiorp r. Faeey (1800), 12 .lur. N. S. 741 ; Gibbs 
V. (Iruikshank (1873), L. U. 8 C. P. 454. Mentd. Jones r. 
Mills (1801), 10 C. B. .S, 788 ; Siininons r. (’mssley, 
11922] 2 K. B. 9.5. 

687. .] — Doe d. Roby v. Maisey, 

No. 673, ante, 

688. Tenancy from year to year.] — Jolly 

r, Arbitthnot, No. 677, a?/te. 

689. Rights in respect of tenancy — Not entitled 
to notice of ejectment.] — Thunbkb d. Weaver v. 
Relcher, No. 686, a?t.te. 

690. .J — ( -uristopiierh v. Spaiike, 

No. 679, ante. 

Or demand for possession.. 

The mere ciicuiiistancf^ of a person being tin* 
mtgor. in possession does not create sucli a t.t‘nancy 
between the mtgor. & mtgee. as to entitle tlie 
former to a notice to quit, or even to a demand 
of possession, before ejectment be brought against, 
him at the suit of tlie latter. — D oe d. (iiiiFFiTU r. 
Mayo (1828), 7 J.. J. O. H. K. B. 84. 

692. .] — Jot.ly V. Arbitthnot, 

No. 677, ante. 

693. Emblements.] — Birch r. Wright, 

No. 681. ante. 

694. .] — Christophers v. Sparke, 

No. 679, ante. 

695. Liability for occupation rent — After de- 
mand by receiver.] — In a foreclosui‘e action against 
mtgor. in possession, an order having been made 
for the appointment of a receiver & for the tenants 
to attorn & pay their rents in arrear &> growing 


rents to such receiver : — Held : the possession of 
the mtgor. being rightful, he was liable to pay an 
occupation rent from the date of demand by the 
receiver only, & not from the date of tlie order 
appointing the receiver. 

The possession of the mtgor is a lawful i)ossession 
& he is entitled to remain in possession until 
ordered to deliver up possession or possession has 
been demanded by or on behalf of the mtgee. 
(Chetley, j.). — Yorkshire Banking Co. v. 
Mitllan (1887), 35 Ch. D. 125 ; 56 L. J. Ch. 562 ; 
56 L. T. 399 ; 35 W. R. 593. 

Right of mortgagee to possession.] — See Part 
IX., Sect. 2, post. 


Sub-sect. 2. — TTnber Expbesr Agreement. 

A . Possession until Default. 

See, now. Law of Property Act, 1925 (c. 20), 
ss. 8,5-87. 

696. Mortgagor entitled to possession until de- 
fault — Tenant at will.] — If a mige. be made by 
bargain & sale, with a proviso & agreement between 
the parties, that the mtgee., his heirs & assigns, 
sliall not intermeddle with the actual possession 
of the premises or fjerception of the rents until 
default of payment, the mtgor. is a tenant at 
sufferance to the mtgee., & not a tenant at will, 
as he would have been on a covenant that he should 
take the profits till default of payment. — Powsely 
V. Bla(’KMAN (1623), ('ro. .Tac. 659 ; 2 Roll. Rep. 
241, 284 ; 79 E. R. 569. 

AnnoUdiouH : — Refd. B1 unden v. Baufrb (1()33), Cm. Car. 
302 ; Freeman r. BarneH (1070), 1 Vent. 80; Birch r. 
WrlKht (1780), 1 Term Rep. 378 ; Boe d. ParHloy r. Bay 
(1842), 2 Gal. Bav. 757. Mentd. Geary r. Beart;rolt 
(1000), (Jart. 57. 

697. Whether a re-demise.] — Pltf. mort- 

gaged land in fee, with a proviso, for redemption 
on payment of principal in June 1833; but it 
was agi(*ed that the mtgee. should not call in the 
principal till 1 840 if interest were regularly paid in 
the meantime ; &. that the mtgor. should hold the 
I)remises & take tln^ rents, issues & profits for his 
own use, till default should be made in the payment 
of principal & interest as aforesaid ; — Held : this 
op(*raied as a redemise to the inf-gor, till 1840. — 
Wilkinson v. Hall (1837), 3 Bing. N. C. 508; 
3 Hodg. 56 ; 4 Scott, 301 ; 6 L. J. C. P. 82 ; 132 
E. R. 506. 

A nnotatiom FoUd. Boe d. LyKter r. Goldwin (1841), 2 
B. B. 143. Dbtd. Boo d. J*arHley r. Bay (1842), 2 B. B. 
147. Refd. Boo d. Roylance v. Li^btfoot (1841), 8 M. & 
W\ 553 ; Chapman r. Boocdiam (1842), 3 Gal. & Bav, 
71. Mentd. Aldorman r. Neato (1839), 4 M. Jk W. 71G : 
GibNon r. Kirk (1841), 1 B. B. 850 ; MunderH r. W'illianis 
(1849), 4 Kxeb. 339 ; Buxlmry r. Sandiford (1898), 80 
1.. T. 552. 

698. .] — By de(*ds of lease & release, 

dated Sept. 7 d: 8, 1819, lands were mortgaged 
in fee, subject to a pioviso, that if the mtgor. 
should well & truly pay tlu* })rincipal money & 
interest on Mar. 25 then next, the mtgee., his 
heirs & assigns, should & would reconvey & reassun* 
the mtged. premises to tlie mtgor., his heirs & 
assigns. There was also a covenant that it should 
be lawful for the mtgee., his heirs & assigns, from 
time to time die at all times after default should be 
made in the payment of the principal money 
interest, contrary to the proviso aforesaid, peace- 
ably & quietly to enter into, have, hold, occupy, 
possess, & enjoy tlie said premises ; ^ also a 


PART VI. SECT. ♦. SUB-SECT. 1. 1)u“n 

686 i. Naitire of ienancu — Tenancy at (1878), 4 V. L. 11, (L.) 419. — A US. 

snffvrantr.h-A iiitiffor. In possosHlon 68611. ,1 — 1 >ru'k t\ Mckibr 

after default In a tenant at suiferanoe, (1804), 14 C. P. 349. — CM. 


PART VI. SECT. 4, SUB-SECT. 2.~-A. 

697 i. Martgaqot entitled to possession 
until default — IVhetker a re-demise.] 
— Toronto Pkrmanknt Buildinu 
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covenant by the mtgor. for further assurance in 
case of such default : — Held : the mtgee. had the 
right of possession, under this deed, from the time 
of its execution, & not merely from Mar. 25, 1820 ; 
^ therefore, an ejectment for the recovery of the 
premises, brought by the heir-at-law of the mtgee., 
within twenty years of the latter but not of the 
former date, no interest having been paid in the 
meantime, was too late. 

The legal estate passes by the deed of release, 
although the releasee cannot sue the releasor on 
the covenants, unless in case of non-payment on, 
or interruption after Mar. 25, 1820. There is 
therefore no ground for saying that a redemise 
w^as to be made until that day & indeed it would be 
very difficult to support such a supposition, seeing 
lliat the deed is executed by the mtgor. <»nly. 
It follows that the right of entry did not accrue 
to the party under whom the lessor of pltf. claims, 
within twenty years next before th<^ commence- 
ment of this suit ; he is therefore not entitled tcj 
recover (Parke, B.). — l)o?3 d. Bovlanck xu 
LmiiTFOOT (1811), 8 M. & W. 558 ; 11 L. .1. Ex. 
151 ; 5 Jur. 900 ; 151 E. Jl. 1158. 

J zt/tG/it/! iorwi ; —Polld. Doe d. I’arKloy r. Day (1842). 2 Q. 11. 

147 ; JlojrorH r. Grazobnuik (1846), 8 Q. 11. SUA. Reid. 

HvmmitiK t\ Jllaiiton (187;i), 42 L. .1. (!. I*. J.'iS. Mentd. 

<Jalc V. Jiiiruell (1845), 7 Q. 11. 850 ; KiiUfhl r. ll(»l)liis<»n 

(1856), 2 K. & .1. 5011 ; U. r. ChainpiicyH (1871), L. K. 6 
1*. 384 ; lie llolliHVs Trusts (1877), 5 Ch. J). 501. 

699 . After demand in manner specified — 

Right to time to verify validity of demand — & time 
for payment.] — Where by the terms of a ml.g<*. 
deed pltfs. were to remain in possession on their 
own account, & manage the mtged. property until 
they should make default in payment of the mtge. 
money upon demand in writing in manner specified, 
& such demand was made on the wife of one of 
pltfs. during i)ltfs.’ absence by a luu’son who 
repri^stmted himself as deft.’s agent, & upon non- 
payment deft, forthwith enten^d upon possession 

seized the mtg(?d. property. In an action of 
trespass against t!u5 mtgee* : — //e/d : such non- 
jiayment before^ pltfs. had had any op[>ortunity 
to imiuire into t h<^ truth of the alleged agemcry did 
not con.stitut<5 default, dedt. w'as liable t-o tlie 
mtgoi*s. in substantial damages. — MejouE v. 
Shelley (1883), 8 App. Pas, 285 ; 52 E. .1. l^ P. 
35 ; 48 E. T. 918, P. V. 

700. Mortgagee not to enter until default — 
Mortgagor tenant at sufferance.] — Po\v.sely r. 
Blackman, No. 09(1, miic, 

701. No redemise.J — Poe d. Boylancb 

r. Eiohtpoot, No. 098, ante, 

702. Reservation of rent by mortgagee — With 
right to enter on default of principal moneys— No 
relation of landlord & tenant.] — A mtge. deed of 
Jan. 11, 1830, contained a covenant to surrender 
copyhold property to the mtgee. in fee, as a 
security for a debt of £850, which was to b(; repaid 
on July 11, following, & gave the mtgee. power of 
sale on default. The deed then contained a 
clause that the mtgor. should, during his occupa- 
tion of the premises, yield & pay to the mtgee. the 
yearly remt or sum of £50, by equal half-yearly 
payments, on July 11 & Jan. 11, in every year, the 
first half-yearly payment to be made on July 11 
next, & that it should be lawful for the mtgee. to 
have & use such remedies by distress, as landlords 
have for rent upon common demiw^s, provided | 
that the n^servation of such rent should not ' 
prejudice the right of the mtgee. to enter inU) 


take possession of the pi*emises covenanted to be 
surrendered, & evict the mtgor., at any time after 
default made in payment of the moneys thereby 
intended to be secured. In Nov. 1837, the mtgee. 
distrained for £50, “ being for rent due up to 
July 11 last ” : — Held : the above reservation of 
rent, A; distress for rent, had not created the 
relation of landlord & tenant between the parties, 
so as to entitle the mtgor. to notice to quit before 
ejectment. — D oe d. Garrod v, Olley (1840), 12 
Ad. & El. 481 ; 4 Per. & Dav. 275 ; 9 L. J. Q. B. 
379 ; 4 Jur. 1084 ; 113 E. IE 894. 

Annf}t^iom : — Folld. Doe d. Snell r. Tom (1843), 4 Q. IL 
615. Expld. Jolly r. Arlnithnot (185U), 4 De Ci. &; J. 
224. Apld. Motnipolitaii C-ountles & (iciieral Life Assoc. 
Annuity Loan & Investment Soc. v. Brown (1850), 4 
H. & N. 428. 

Covenant for quiet enjoyment until default.] — 

See Nos. 703, 704, post. 

Agreement for tenancy at will until default.] — 

See Nos. 707, 708, post. 

Mortgagee’s right to possession.] — See Pai’t IX., 
►Sect. 2, post. 

Liability to distress.] — See Sub-sect. 4, jjosi. 


Ih Covenant for Quiet Enjoi/nient, 

See^ nou\ Eaw of Property Act, 1925 (c. 20), 
ss. 85-87. 

703. Enjoyment until default In payment — 
Effect of assignment by mortgagee —Mortgagor 
tenant at sufferance.] — Mtgee. covenants that 
mtgor. shall quietly enjoy till default of payment, 
A: assigns. After assignment mtgor. is only tenant 
at sufferancje, but his continuing in possession 
doc?s not turn tlie E'rm to a right. — Hmartle v, 
Williams (1094), 1 Salk. 2E5; 3 Eev. 387 ; Comb. 
217 ; Holt, K. B. 478 ; 91 E. H. 210 ; suh xiotn, 
Newport’s (U.se, Jlolt, K. B. 477 ; Skin. 123. 

: — Refd. iUirh r. VVri(?hl. (1780). I Turin Hun. 

378 ; Hall r. Duo d. Surlcow (1822), 5 li. & Aid. 687. 

Mentd. HtanyuouirlR t*. CohIhh (1716), BuruuH, 456 

Tinkler r. Walpolo ( 1811 ), 14 Eanl , 226. 

704. Mortgagor to be tenant at will — 
Whether relation of landlord & tenant created.! — 
By indenture between G., propric'tor of shares in 
a building society, defts., trustxjc'S of the society, 
reciting, among otlier things, that G. had, pursuant 
U) the rules of the society, agreed to pay unto the 
society fertile term of fourteim years, the quarterly 
sum of £10 3s. 2d. in respect of his shares; ^ 
that for securing the quart<*rly payments he had 
agreed to execute the security intended to be 
elTecti^d by that indenture, G. conveyed a house, 
of w^hich h<; was seised in fee, to defts. in fee. The 
<leed contained a proviso for ({uiet enjoyment by 
G. if lie paid the (juarterly sums, etc., ^ observed 
the rules of the society A: the covenants in the deed ; 
but that in caset he made default defts. might 
ent<?r, & lease or sell the house, A5 out of the pro- 
ceeds retain the amount of payments in arroar, 
etc;., A:- pay the surplus, if any, to G. ; At a clause 
by which G. agreed to be(;ome tenant of the house 
to defts., their heirs or assigns, or other the trustee 
or trustees for the time being of the society , thence- 
forth during their will, at the clcjar net yciarly rent 
of £(H5, payable on the usual quarterly days, sub- 
ject to the powers of distrems & entry for non- 
payment tlierciof, to all usual remedies as in 
leases of like property. G. died, leaving payments 
in arrear ; defts. distrained upon the goods in 

housi*, which was in the occupation of his 
widow, who Hubsequ(‘ntly took out administration. 


.Society i \ McCuhry U862), 12 

C. P. 532.~CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— B. 

•. WhUher vendor-mortgagee can, be 


ffuednn nm nani .] — Where a pui'chawrr 
7 iitijre». the ttaiiiu Jandn liin vendor lii 
fee, to tMiCiire payment of the purelui.se 
money, he c^aunot sue the vendor, for 


of covenant for good title, while 

the int^re. coiitlnuoH In force. — H wyck 
r. McDoxalo (1834), 3 O. 8. 2U2.— 

CAN. 
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Sect, 4 . — Position as tenant : Suh-scci, 2, JS., C, & 
D,; sub-sect. 3, A.] 

Qu, : whether the deed created the relation of 
landlord tenant between the parties : but 
assuming that it did : — Held : the tenancy under 
the mtge. being at most only a tenancy at will, 
the distress was not made during the possession 
of the tenant from whom the rent became due 
within the proviso in 8 Ann. c. 14, s. 7, & therefore 
was not justified under sect, (i of that Act. — 
Turner v, Barnes (1802), 2 B. S. 435 ; 31 
L, J, Q. B. 170 ; 0 L. T. 418 ; 0 .Jur. N. 8. 199 ; 
10 W. K. 501 ; 121 E. K. 1135 ; sub norn. Turner 
V, Bates, 20 .1. P. 028. 

Annotation -Apld. Scobic V. OulliiiB, [1895] 1 Q. 11. 375. 

705. Mortgagor tenant at will — No party tenancy 
created.] — An indenture of mtge., after the usual 
power of sale by public auction or private contract 
m the event of the non-payment of the mtge. 
money, contained a ])rovi8o & covenant by the 
mtgee. that no sale, or i)ublic notice or advertise- 
ment for any sale, should be made or given, nor 
any means bo taken for obtaining possession, 
until the expiration of twelve, calendar months 
after notice in writing of such intf*ntion should 
have be(m given to the mtgor. It also contained 
a covenant by the rntgcHs for quiet enjoyment by 
the mtgor., as ttmant at will to the mtgee., on the 

)ayment of a certain yearly rent by two equal 
lalf-yearly payments, but no livery of seisin was 
made to the mtgor. : — Held : under this deed, the 
mtgor. was tenant at will only to the mtgee., & 
no tenancy from y(^ar to year was thereby created. 
—Doe d. Dixie r. Davies (1851 ), 7 Exch. 89 ; 21 
L. .J.Ex.fiO; 18L. T. O. 8. 301; lOJur. 41; 155 
E. B. 808. 

6’. Mortgagor to Hold as Tetiant at Will, 

See, vowt Jjaw of Property Act, 1925 (c. 20), 
ss. 85-87. 

706. Right to emblements.] — Where the mtgor. 
in i)os8(»8sion was by express contract tenant at will 
to the mtgee. ; — Held : the mtgee. was not entitled 
to the cro])S uj)on the mtged. jiremises at the time 
of the bkp(ty. of the mtgor. or at the time of the 
ordtii' for sale by the comrs. 

I^he mtgor. is Iku’c made, not a constructive or 
cpiasi timant at will, but a t(?nant at will by express 
ijontract, & like every otluu- tenant at will by 
(contract, he would be plainly entitled to the 
tunblernents (Leacit, V.-(J .). — Uc 8iaNNER, Ex p. 
Temple & Fisuk (1822), 1 (11. & J. 210. 

A'tmotatiim . : — Refd. Jfc Modify, Ex p. liarnos (1838), 3 

JJuuc. 223. 

707. Possession until default — Whether oper- 

ating as demise.] — By an indenture between 
A. & B., holders of shares in a benefit building 
society, D., trustees of the society, reciting, 

amongst other things, the formation of the society, 
that A. it B. wore entitled to a certain sum out of 
the funds thereof in respect of their shares therein, 

that, for the security of all the payments to 
become due in respect of the said shares, A. & B. 
had agreed to execute the assurance thereby made, 
A. & B. conveyed certain premises to C. & I), as 
such trustees, upon trust to permit A. & B. to 
reci>ive the rents until default in payment of their 
contributions ; with a power t-o C. & 1)., & the 
trustee's for the time being of the society, to appoint 
a person to receive the rents, in case of default, A: 
a power of sale in the like event, etc. The deed 


also contained a clause whereby A. & B. agreed 
“ to become tenants of the parties hereto of the 
second part, & to the trustees for the time being 
of the society, of the premises hereby demised, 
henceforth during their will, at the net yearly rent 
of £200, payable on the usual quarter days ** ; — 
Held : this indenture did not operate as a demise, 
so as to sustain an avowry alleging a tenancy under 
the trustees at the yearly rent of £200, the general 
scope of the deed being altogether inconsistent 
with such a construction. — Walker v, Giles 
(1849), 6 0. B. 662 ; 18 L. J. C. P. 323 ; 13 L. T. 
O. 8. 209 ; 14 L. T. O. 8. 41 ; 13 Jur. 588, 753 ; 
136 E. 11, 1407. 

Annotations : — ^Dlstd. Pin horn v. Houstor (1853), 8 Exch. 763. 
Dbtd. Brown v. Metropolitan Counties, etc. Soc. (1869), 

I E. E. 832. Refd. Doe d. Dixie v. Davies (1851), 7 
Exch. 89 ; Turner r. Barnes (1862), 2 B. & S. 135 ; lie 
Betts, Ex p. Harrison (1881), 18 Ch. D. 127. Mentd. 
Barnard v. Pilsworth (1849), 6 C. B. 698, n. ; Thorn u. 
Croft (1866), L. R. 3 Eq. 193 ; He Royal Liver Friendly 
Soc. (1870), L. R. 5 Exch. 78. 

708. .] — In 1821, H. the tenant of 

certain copyhold premises, demised them for 
twenty-one years from Christmas, 1823 ; &; the 
lease contained a covenant for further renewal. 
In Jan. 1847, the devisees of H., who had been 
admitted tenants as such by the lord of the nianor, 
demised the promises to M. who had previously 
purchased the lessee’s interest under the lease of 
1824. In May, 3847, M. demised the premises to 
Q., &; in July, 1847, Q. mortgaged the premises to 
deft. By this deed Q., in consideration of the 
sum of £400 advanced by deft., granted, bargained, 
sold, & demised the premises to him for the residue 
of the term wanting one day, & also the benefit 
of the covenant for further renewal. The deed 
contained a x>roviso for redemption in case Q. 
should x)ay £10 being one half-year’s interest on 
.Ian. 29, 1848, & £110 the principal sum & interest 
on July 29, 1818. The deed contained covenants 
for the x^ayment of i)rincipal &; interest ; & it also 
X)rovided, that Q. should remain in possession until 
default in payment, with a power to sell the 
premises ; & the proceeds of such sale were to go 
first in satisfaction of the princix>al & interest, & 
the surplus, if any, to Q. ; & it was further agreed 
that Q. should hold the premises as tenant at will 
to deft., at the clear yearly rent of £150, payable 
quarterly, for which rent it shotild be lawful for 
deft, to distrain ; but that deft, might at any time 
determine the tenancy, by leaving a written notice 
on the x^remises, & that deft, should apply the rent, 
when received, in satisfaction of the x>rincipal & 
interest, & should pay the surplus, if any, to Q. 
During the continuance of this lease, Q. assigned 
his interest in the premises to S., who took 
possession, & placed a board over the door with 
“ S. late Q.” upon it : — Held: the clause in the 
deed of mtge., professing to create a tenancy, w^ 
operative, as not being inconsistent with the main 
object of the instrument, & a tenancy at will was 
thereby created. — Piniiorn r. Souster (1853), 8 
Exch. 763 ; 1 C. L. B. 99 ; 22 L. J. Ex. 266 ; 21 
L. T. O. S. 92 ; 1 W. K. 336. 

Annotations : — ^Apld. Brown r. Motropolit^an CounUe«, et-c. 
Soc. (1859). 1 E. & £. 832. Distd. HainpHun v. Foilown 
(1868), 37 L. J. Ch. 694. Apld. KoarHley v. PhllipH (1883), 

II (^. B. D. 621. Re!d. Jolly v. Arbuthnnt (1859), 4 
De G. & J. 224 ; Tumor v. Barnes (1862), 2 B. & S. 435 ; 
Gibbs r. Cruikshank (1873), 28 L. T. 104 : Re Potter & 
Forrliife, Ex p. Parke (1874), 43 L. J. Bey. 139 ; Re 
Tlirelfall, Exp. Queen’s Benefit Bldif. Soc. (1880), 16 Ch. D. 
274 ; Re Betts, Ex p. Harrison (1881). 18 Ch. D. 127. 
Mentd. Melliug v. Leak (1855), 16 C. B. 652. 
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f. Possesion miiil default — Tf7»ff/<er vtortgaifce*8 lessee entUled to notice of ejectment ,} — Canada I^eioianent Building & 
Savings Sooiety v, Bykes (1609), 19 C. P. 473.— CAN. 
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D. other Cases. 

See^ nowy Law of Property Act, 1925 (c. 20), 
ss. 85-87. 

709. Tenancy at will & pleasure ” of mort- 
gagee — ^Tenancy at will created — ^Not yearly 
tenancy.] — ^A., under a mtge. deed, agreed to 
become tenant to B. of the premises demised 
“ henceforth at the will & pleasure of B., at the 
yearly rent of £25 4s. payable quarterly *’ : — HM : 
this was a tenancy at will & occupation for two 
ytjars, & payment of rent under the agreement, 
did not make B. tenant from year to year. — 
Dop: d. Bastow v. Cox (1847), 11 Q. B. 122 ; 17 
L. J. Q. B. 3 ; 10 L. T. O. S. 132 ; 11 Jur. 991 ; 
JIO E. R. 421. 

710. Tenancy commencing on default — Neces- 
sity for notice of commencement by mortgagee.] — 

By a mtge. deed it was provided that the intgor, 
in the event of his making default in payment of the 
sums advanced to liim, should immediately, or 
at any time after such default, hold the mtged. 
premises as yearly tenant to the mtgees. from th(^ 
date of the deed at a specified rent, & that they 
sliould have the sfime remedies for recovering the 
rent as if the same had been reserved u])on a 
common lease. The mtgor. having made default, 
the mtgees., without having given him any notice 
of their intention thenceforward to ti*(*at liim as 
a tenant, distrained, after the lapse of more than 
a year from default, as for a year’s r(*nt in arrear : | 
— Held : not having given him notic^e of their | 
inttmtion to treat him as a tenant, they were not 
entitled to distrain. — C lowes v. Hxjohes (1870), 
L. R. 5 Exch. 100 ; 39 L. J. Ex. 02 ; 22 L. T. 103 ; 
34 J. P. 344 ; 18 W. R. 159. 

711. Provision for possession for fixed period — 
Interest In nature of term of years -Tenant at 
sufference on expiration of period.] — Certain 
prtunises were let to pitf. by P., who had previously 
mortgaged tlujin to defts., the trustees of a bcuiefit 
building society, to secure payment of sub- 
scriptions, etc., which might become due from him 
to the society. The mortgagci deed gavc» power to 
d<d'ts. to distrain th(? goods of J*., on the premises 
for arrears of subscTi])tions due to the society, as 
for rent due on a demise. Lefts. di.strain<^d on 
the premises for subscriptions due from I*., At 
seized 7 )ltf.’s goods. Ifitf. rejileyied the goods, 

A: recoVfTed in the aedion of rej)levin, in the county 
ct., as damages, the amount of the ijxpenses of the 
replevin b<3nd. 

If theix^ be an express agreenumt in the mtge. 
deed that the mtgor. shall remain in po.ssession for 
a certain time, he has an inl/crest in the nature of 
a term of years during such time ; but, upon 
(expiration of such period, if there b(? default in 
payment of the money, the mtgor, becomes a men; 
tenant at sufferance (Bovill, — Gihbs v. 

(5HT7IK.SHANK (1873), L. R. 8 P. 454 ; 42 1.. .1. 

C, P. 273 ; 28 L. T. 735 ; 37 J. P. 744 ; 21 W. K. 
734. 

Amwfaliotis : — ^Mentd. l>ovor v. Child (187(1), .'M L. T. 737 ; 
•Smith V. Eiiriirht (13 L. J. Q. li. 


Agreement for possession until default.] — iS^ee 
Sub-sect. 2, A., ante. 

Attornment clause .] — See Sub-sect. 3, post. 
Mortgagee’s right to possession .] — See Part IX., 
Sect. 2, post. 

Liability to distress .] — Sec Sub-sect. 4, post. 


Sub-sect. 3. — Under Attornment Clause 
A. In General. 

Sec, notv. Law of Property Act, 1925 (c. 20), 
ss. 85-87. 

712. Validity of attornment clause.] — The 

validity of an attornment clause in a mtge. 
depends on whether the tenancy created & the 
rent reserved are a real tenancy & real rent. The 
proportion the rent reserved bears to the true 
lettable value of the propeu’ty is the chief test of 
the reality of the rent. — Ue Bowes, Ex p. Jackson 
( 1880), 14 Ch. D. 725 ; 43 L. T. 272 ; 29 W. R. 
253, 0. A. ; rcv.s(f. S. C. .sub nom. He Bowes, Ex p. 
Bank of Whitehaven, 12 L. T. 409. 

Annotatimis : — Consd. Ifr KiiUrht, Ex jt, VoiHoy (1882), 21 
Ch. J). 142. Refd. Itr Hottrt. Exp. Harri«oii (J881), 18 
(5h. D. 129, II. ; Hr WHIIh, Ex p. Koiinody (1888), 21 
(j. B. IJ. 381. Mentd. Jtr. Houndwood (5olliory Co., Leo 
r. Iloumlwood (’ollirry (7o.. 1 1 897 ] 1 (7h. 373 ; He Hulntead, 
Ex p. ItlchardHon, 1191«i 2 K. 11. 902. 

713. Whether relation of landlord & tenant 
created.] — A mtg(‘. dt‘ed, (‘xecutt'd by the mtgor. 
only, containcMi a claust', wbeu'eby “ for the more 
elfectual rt^covery of tlu^ interest, th(^ mtgor. did 
attorn At becom(‘ tt'iiant- to th(‘ mtgee. of the 
pr(imi8(‘8, at tb(» yi‘a7*ly rent of £40, to be paid half- 
yearly, HO long as the ]»rincipal sum remained 
secured.” The mtgor. coritiniuhl in possession, 
At made sev(‘ral of t/lu^se half-yearly payments : — 
Held : tile subseipituit occupation, connected with 
tile covenant, cr(‘at.(‘(i tlu' redation of landlord At 
t(‘nant, At Uki mtgee. might distrain for a half- 
yearly paym(*nt in airear. VVe.st r. PitiTClIE 
(1848), 3 Ex(‘h. 210; 18 L. .1. Ex. 50; 12 1.. T. 
O. S. 223 ; 13 .1. P. 170 ; 1.54 K. It. 822. 

Anufdat ions : -CouBd. .h}[ly r. Arhullimd. (18/)9), 4 J>e (1. & 
J. 224. Apld. MorUiri v. VVdddH (I8H8), L. Jt. 3 Q, B. 038. 
Distd. CihliM r. Crulkwlmnk (1873k 28 L. T. 101 ; .Suoblu 
r. cJollitjK, |i89:»j 1 g. B. 37:». 

714 . .1 J>ltf., by de('ii of Sept. 23, 1850, 

mortgaged liis interi,*Ht in certain h^isebohl 
preiiUHes At goods f lierein, 1-o V. At co.. At thereby, 

“ to th(? intent 1-hat ” thc;y might “ havt% for th(^ 
recovery of the iiit/er(‘st accruing on tlu^ principal 
money secured, the same jiowtu's of entry At 
distress as are by law givim to landlords, foi* the 
recovery of rent in arrear,” jiltf. attorned tenant 
to V. At CO. of tile premifcwts, from y(9ir to year, at a 
fixi?d rtmt. On Eeb. 18, 1857, pltf. fui’ther 

mortgaged the same pi'emises At goods to defts., 
tlie mtge. deed r(»H(?rving a power of entry to defts., 
on default in payrn(uit by jiltf. J’ltf. having made 
default in payment of principal At interest, defts., 
on Oct. 27, 1858, paid oil V. At co.’s mtge.. At took 
an assignment of it from them, containing th<i 


PART VI. SECT. 4. SUB-SECT. 2.- D. 

r. hroM by mortgaoee to morlgtwor 
— Jtight of Tfutrtgagee to proceed against 
vunigagor — As orverholding tenant .] — 
A Tnt$f^. from whom tho mtKor. han 
accepted a lease of the mtffcd. premisen 
will not be pennltted at the expiration 
of the term to proceed against the 
mtgror. as an ovc^rholdinif tenant under 
C. .S. U. O., c. 27. e. 63.— /fc Reeve 
( 1867), 4 P. n. 27.— CAN. 

PART VI. SECT. 4, BUB-SECT. S.— A. 

h. General rule.) — Where, by virtue 
of the attornment clause in a mt^e.. 


the relationship of landlord tk Umatit 
is set up between tho intaree. 8: 
tho mtfiror., tho mUfoc. can only take 
tiio odvantCMgrcs of the rclatiartNhip 
subject to the limitatioriH Incident 
to tho relationship. — Joiidknskn w. 
Exoelstau (Sask.). 11923) 3 W. W. It. 
bOl.— CAN. 

713 i. Whether relatUm of landlord 
<f‘ tenant created.] - Homa v. Dntaiuo 
Loa.n* & Debextcke Co. (1890), 18 
S. C. It. 483. — CAN. 

718 il. .j — Tho purchaser of 

mtjBred. prcinisos Is not a tenant of 
the mtfiree. or his assUmee, although 
the mtgre. contains clauses creating 


I the ndatlon of landlord &, tenant 
Jietween t)ie partioH.— <,‘HALMK,KS v. 
FriKEDMAN (1909), 18 Man. L. K. 623 ; 
10 W. L. it. 434.— CAN. 

713 ill. .] — An attornment clause 

In a “ mtge.” under Land Titles Act 
(8ask.), though It may create con- 
tractual rights lK5tween the parties 
does not croat<; tho rulutlon of landlord 
& tenant, so as to give the mtgee. tho 
pmtecjtlon of 8 Amio, c. 14, h. 1. — 
Fiiimt National Bank r. Oijomokk, 
non] 2 W. W. It. 479 ; 34 I). L. R. 
201 : 10 Hask. L. R. 201.— CAN. 

713 Iv. .] — Gokuon V . Fkaskr 

(1918), 43 O. L. R. 31.— CAN. 
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Mortgage. 


Sect, A. — Position cut tenani: Sub-secL .S, 

usual power of af4orn(^y. On the same day, defts. 
took possession of the premises, pltf. continuing 
in occupation with notice that they had done so. 
On Nov. 12, 1858, defts. gave pltf. notice to quit, 
with which lie did not comply. On the following 
Nov. 20, defts. entc^red, & seized & sold goods on 
the premises, for payment of interest by way ol 
rent in arrear duc^ to V. co. b(ifore the assign- 
ment of their intge. ; — HeM : the attornment 
clause in tlie deed of Sept. 23, 1850, did not justify 
such seizure & sale ; such clause (ireated a tenancy, 
but gave V. A: co. a right to distrain only so long 
as such tenancy continued ; & such tenancy was 
put an (nd to by the assigmnent from V. co. to 
defts. — .Buown V, Methopolitan Counties, etc.. 
Society (1859), 1 K. & E. 832 ; 28 J.. .1. Q. B. 230 ; 
33 ]^. T. O. S. Iti2 ; 5 .Tur. N. S. 1028 ; 7 W. R. 
J77; J20E. K. 1123. 

yimwiafions : — Reid. Turner r. liarnes (18(52), 2 15. & S. 43.5 ; 
Jtc PoUdsr, j>. I’arkc (1874), .l)e Colyai’n County Court 
CaHen, 215.5. Uentd. A’r Davis, p, lluwlings (J888), 22 
g. 15. J). ID.'i. 

716. .J " A limiDul co. gave, in I875J a 

intge. to its bankers foi* its account cuirent, by 
covenant to siiri*(‘ndcr ifs (^opyhold works, & by 
th(^ mtg(;. d(H^d the co. bcc.ame tenant to the 
banktU’H at t4ie I'cnt of £5,000. No surrtmder of 
th(‘ copyholds was made. On July 10, 1877, the 
bank(‘rs stint an auctioneer to distrain for £10,000, 
being two years’ rent. The auctioneer, on the 
same day saw the managing dirtictor of the co., 
gave him formal notice of distraint, by arrange- 
ment with him employtid two workmen of the co. 
to kee]) possession of the chattels distrained. On 
July 18, th(‘ CO. requested the bankers not to pro- 
(iCied to an immediatti sale, to which the bankers 
asscnt(id, ^ th(i two men remained in possession. 
On July 19, a petition was pr(*sented for winding 
up the CO. ; & on July 28, a winding-up order was 
made. By iUTangernent with the liquidator, the 
men went out of possession in Oct., in Nov. the 
bulk of the chattels was sold by the liquidator 
without jircjudice to the rights of th(^ bankers, 
tS: iHuilised less than £5,000 : -Held : the attorn- 
iiKUit clause created tlu^ relation of landlord & 
tcuiant ; th(?j*e being no gnmnd for saying that the? 
r(?nt/ of £5,000 was so unreasonabh? as to be 
fraudulent, t/he Tntge(?s. had tlu? same? rights of 
distrt sH as any ot ht*r landlord . — He Stocucton Ikon 
Euknac’E Co. (1879), 10 Ch. 1). 335 ; 48 L. J. Ch. 
417; 40 L. T. 19 ; 27 W. R. 433, C. A. 

■ Apld. lie Kltcliin, Kx j). l^uiiiolt (1880), 10 
Cli. D. 22(5. Consd. He llowt^H, Hx p. .JuckHoii (1880), 
14 ('ll. J). 72j5 ; ]{r Putts, Kx p. Harrison (1881), 18 Ch. 1). 
127 ; He Knigrlil, Hr p. VoIm-.v (1882). 21 C^i. D. 442 ; He 
Willis, Hx p. Koniuuiy (1888), 21 g. 15. D. ,’584 : Creen 
r. Marsh, 11802J 2 Q. 15. 330. Hentd. He 15rldgrowaU?r 
EuifliieorliiK: tJo. (187J1), 12 Ch. 1). 181 ; He C^ruuilin 
Viaduct Works (^o. (1870), 48 L. .1. Ch. .537 : Shubrook 
V. Tufmdl (1882), 30 W. U. 740 ; He Lewis, Lewis v. 
Williajus (188(5), 31. ('Ii. 1). (i2,'5 ; He Gardner, Loiifr r. 
Gardner (1804), 71 L. T. 4 12 ; Re Houndwood Colliery Co., 
Lee tJ. Houndwood C'ollicry Co. (1890). 7.5 L. T. 608. 

716. .) — If a mtge. is created by way of 

demise for a term of y(?ar8, & tlu? mtgor. attorns & 
becomes tenant tu the mtgee. at a certain i*ent, 
the relation of landlord &- tenant- is created, & 
ujion failure to pay the rent the mtgee. is entitled 
to distrain tlu‘ goods even of a stranger. 

J., being lessee for a teim of years, demised to 
1*., by way of mtge., all his intt?rest in the teim save 
ont» day , A: ,I . attorru'd iV became t<enant to P. at 
a certain rent. .1., being mtgor., let the mtged. 
pri?mi8es lo K., who assigned his goods thereon to 
R. Tlu* rent- due from .1. to P. being unpaid, P. 
distrained the goods assigned by K. to R. No rent 
was then due from K . R. having brought an action 


against P. for the seizure of the goods : — Held : 
by the attornment J. had become tenant to P., & 
the distress was lawful. — K earsley v. Philips 
(1883), 11 Q. B. D. 621 ; 52 L. J. Q. B. 581 ; 49 
L. T. 435 ; 31 W. R. 909, C. A. 

717. .J — Mumford V. Collier, No. 735, 

post, 

718. To exclusion of relation of mortgagor 

& mortgagee .] — Re Kitchin, Ex p. Punnett, No. 
570, ante. 

719. .] — Notwithstanding the in- 

sertion of an attornment clause in a mtge. deed, 
the real relation between the parties is that, not of 
landlord & tenant, but of mtgee. &; mtgor., &; this 
fact, as well as the nature of the rent reserved by 
the clause, must be taken into account in consider- 
ing whether, on giving leave to the trustee in the 
bkpey. of the mtgor. to disclaim the tenancy 
created by the attornment clause, any terms should 
be imposed for the benefit of the mtgee. 

At law the mtgee. was the legal owner of the 
estates, I am now speaking of freehold estates, 
& the mtgor. was what was called tenant at will, 
a very peculiar kind of tenancy (Jessel, M.R.). — 
Re Knight, Ex p. Lsiierwood (1882), 22 (U». D. 
384 ; 52 B. J. Ch. 370 ; 48 L. T. 398 ; 31 W. R. 
442, C. A. 

Amiotatiinui .— Refd. He Husholl, Kx p. Izard (1883), 23 

Ch. I). 116. Mentd. He Wit-luu, Kx p. Arual (1883), 24 

Ch. D. 2(5; He Halkold, Kx p. Good (1884), 13 g. 15. 1). 

731. 

720. Purpose of attornment — Further security 
-For payment of principal.] — A. assigned the lease 

for twenty-one years of a house in which he resided, 
together with two policies of assurance upon his 
life, to deft., by way of mtge., to secure the repay- 
ment of £250 interest, as well as the premiums 
upon the policies ; & the mtge. deed contained a 
clause by which the mtgor. attorned tenant from 
year to year to the mtgee. in respect of the lease- 
hold house at the y(?arly rent of £175, provided 
that the mtgee. might at any time, without notice, 
take ])os8e8sion of the premises & determine the 
tenancy. There was no specific provision that any 
part of sucli ivnt should be applicable to the 
principal of the debt. The mtgor. became bkpt., 
A the mtgee. distrained upon the furniture in the? 
house, which was not the property of A., for a 
year’s rent under the attormnent clause, tliough at 
that time the landlord’s r(?nt of £115, the* interest 
upon the money advanced, & tlie premiums upon 
the policies, had been paid. Pltf., who was the 
owner of the furniture, filed a bill to restrain the 
sale. 

Upon a demurrer, for want of equity : — Held : 
the attornment clause was not intended to enable 
the mtgee. to repay himself any of the capital 
advanced, but only to secure the payment of rent, 
interest, A premiums, Scetts : if the object of the 
attornment clause had been expressed to be for 
enabling the recovery of the principal as well. — 
llAMPStiN V. Fellows (1808), L. R. 0 Eq. 575 ; 
37 B. J. Ch. 094 ; 19 Ji. T. 0. 

Anrwttttion : — ^Distd. He Hetts, Kx p. Harritfuu (1881), 18 

Ch. D. 127. 

721. .] — The proceeds of a dis- 

ti*css for rent levied under an attornment clause in a 
mtge. deed arc in the absence of any provision to 
the contrary on the deed applicable to the pay- 
ment of principal as well as interest. The fact 
tliat the yearly rent reserved by the attornment 
clause is equal in amount to the yearly interest 
of the mtge. debt as provided by the deed & i.s 
made payable on the s«uiie days is not of itself 
sufficient to displace the prhud facie right of the 
mt^^ee. to apply the pi*oceed8 of the ffistress in 
satisfaction of principal as well as interest. — Re 
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Betts, Ex p. Harrison (1881), 18 (Jh. I). 127 ; 
50 L. J . Ch. 832 ; 45 L. T. 290 ; 30 W. R. 38, C. A. ; 
affg* JS. O. 8iU> nom, lie Betts, Ex p. Tempest, 44 
L. T. 61(5. 

722. Payment ol interest — Rent & 

premium.] — Hampson v. Fellows, No. 720, ante, 

.] — Me Kitchin, Ex p, 

PuNNETT, No. 570, ante, 

724. Nature of tenancy created — Attornment as 
yearly tenant — Whether yearly tenancy created.] — 
A mtge. deed gave a power of entry on default ; 
&; to the intent that the mtgees. might have for 
the recovery of interest the same powers of entry 
& distress as are by law given to landlords for 
the recovery of rent, the mtgor., deft., thereby 
attorned tenant from year to year to the mtgees. 
Deft, continued in possession for more than a year. 
The mtgees., after default, assigned to pltfs., & 
gave notice to deft, to quit : — Held : th(‘re was no 
tenancy from year to year, & immediately upon the 
notice pltfs. might maintain ejectment. — Metro- 
politan (Bounties Assurance (Jo. v. Brown 
(1859), 4 U. & N. 428 ; 28 h, J. Ex. 310 ; 33 L, T. 
O. S. 165 ; 157 E. ii, 906. 

725. .] — A intge. deed contained 

an attornment clause whereby A., the mtgor., 
attorned A became tenant from year to year to 
B., the mtgee., for A in respect of the mtged. 
premises, at the yearly rent of £800, to be paid by 
equal quarterly payments. It was thend>y agreed 
tiiat it should be lawful for B., at any time after 
three months from the date of the mtge. without 
giving previous notice of his intention so to do, 
to enter upon A take possession of the jiremisi^s 
whereof A. had attorned tenant, A to dt^termine 
the tenancy created by the aforesaid attornm(?nt 
A. filed a liquidation petition A on the same day 
a receiver was appointed, who ent(*red into 
possession of A.’s estate A elTects. Notice of the 
l)etition A of the appointment of ii recover was 
sent to B., who two days later, by virtue of thc^ 
attornment clause, distrained upon th(i goods A 
chattels on the mtg(jd. premises for half a year’s 
rent then due : — Held : a tenancy from year to year 
A not a tcnancjy at will was created by the attorn- 
ment clause, A B. was entitled, under Bkpey. Act, 
JS()9 (c. 71), s. 31, to distrain for the rent due to 
Jiirri from A. at the time of filing the li(piidatk»n 
petition. — He Tiirklfall, Ex p, (iuEEN’s Br:NEFiT 
BuiLDlNCi (1880), 16 C3\. I). 271 ; 41 E. T. 

74 ; 29 W. K. 128 ; nub nnm. He Tjirelf.\ll, Ex p, 
Blakey, 50 L. J. (3i. 318, C. A. 

Jniwtatdotis : — ^Refd. He Kiilfrlit, Es p. Vdiwey (18*^2), 21 

Ch. D. 442. Mentd. KIuk V. Kversllfld, 118»7J 2 g. li. 

475. 

726. Attornment for term of ten years — 

Tenancy at will created — Mortgage not executed 
by mortgagor.] — B. being mtgor. in jiossession, 
executed a mtge. on Sept. 12, 1866, of the premises 
to defts. to secure the repayment with interest 
of certain advances to be made by defts. The 
mtge. was by indenture between B., A defts., but 
was never executed by defts. ; the deed recitc^d 
the previous mtge., which was in fee, A by it B. 
conveyed all the premises comprised in the recited 
mtge. to defts., in fee, upon trust that defts. .should, 
either immediately or at any time, sell them, “ A 
as a further security for the principal A interest for 
the time being due from B. to defts. B. did thereby 
attorn A becoim^ D^nant to defts., their ludrs Au 
assigns, as A fitnii the dat<; ther«?of, f)f su<*h of the 
pmuises tht*reby conveyed as were in his occupa- 
tion, for A during the term of ttm years, if tliat 
security should so long continue at the yearly rent 
of £800, to be paid on Oct. 1, the first yearly rent 
to be payable on Oct. 1 , then next. Provided that. 


notwithstanding anything therein contained, A 
without any notice or demand of possession, it 
should be lawful for defts., their heirs, oxors., 
administrators, or assigns, before or after the 
execution of the trusts of sale, to enter upon the 
said mtged. premises, or any part thereof, A 
to eject B. or any person claiming tlirough him, 
A to determine the said term of ten years, notwith- 
standing any lease that might have been granted 
by B.” Defts. made the stipulated advances, A 
B. continued in occupation of the premises ; A 
on Oct. 15, 1866, defts. distrained for the first 
year’s rent: — Held: (1) the intention of the 
parties, as evidenced by the deed, was to create 
a tenancy at will only, A not a term of ten years ; 
a deed being therefore unnecessary, the tenancy 
was created by the assent of the parties A the 
occupation under it, A the fact that defts. had not 
executed the deed was immaU*rial ; (2) the parties 
having agreed that the relation of landlord A 
Umant should b(^ established between them, the 


mtgor. was estopped from 8(*tting up that defts. 
had no legal ihj version ; A it made no difl’eronce 
that iiic fact of the mtgor. having only tlui equity 
of redemption appt^ared on the fa(u» of the* deed ; 
A the distress was ther(*for(‘ lawful. — M(>RT(»n v. 
Woods (18615), L. B. 4 (^ B. 293 ; 9 B. A 8. 632 ; 
38 L, J. B. 81 ; 17 W. B. Ill, Ex. Ch, 

AnmfiaHom to (1) Apld. He Kltohln. Ex p. PuiincM- 

(1880), 10 Ch. 1). 2215. Bxpld. He Threlfall, Exp. Q»eoii h 
Hoiiofll. Jildg. 8oc. (1880), 1(5 (^li. D. 274 . Am (2) ReM. 
Harteup r. Boll (1883), Oab. & Kl. 10. (/enxralli/, CpiM, 
Kwirsloy v, PlilllpK (1883), 11 Q. B. D. 021. R^d. He 
l»otter, Exp. Park (1874), L. U. 18 Eq. 081 ; Bowok, 
Ex p. JacjkHOii (1880), 14 Oh. I). 7^'5 : KulKht . Ex p. 

VolHoy (1882), .02 L. .1. (rh. 121. Mentd. He 
CoHlory C-o., Loo r. Ilomiclwood (’olliory l^)., (1807J 1 ( h. 
373 : AhitiohoHtor Brewory (Jo. v. CooiiibH, IIOOIJ 2 (Jli. 
608. 

727 , Attornment as monthly tenant— Not 

made tenancy at will.! — A meunber ol a building 
society born^wtul £7,000 from the society, which 
was to be repaid in a siqies of monthly instalments 
of £71 J7.S. i\d. each, including intt'rest at 7 ]>er 
cent. The instalments wen; i)ayable at the 
monthly nu'etings of th(^ sotdety, A, if the membiT 
neglect4‘d to pay them, when due, he became 
liable to a fine, at. the rate: of 5 per ctmt. per month 
on the total amount in arrear A unpaid at each 
moeding. To secure the loan he; i^xecuted to the 
trustees of the society a mtg<'. of real estaUs The 
deed contained a proviso that if the rnemb<*r should 
fail for threcj monthly meetings to pay his sub- 
scriptions, ink^rest, fines, or oth(;r inon<‘ys, or U) 
observe the regulations of the society, or in the 
event of his becoming bkpt., th(^ mtgcies. might 
enkr intD i)os8ession or reetdpi (jf the rents of the 
mtged. property ; A “ for the better securing the 
payments which by th** rules of the socu’ity ought 
to be made by the mtgor,” it was agreed that, 
if the mtgees. should at any time become entitled 
to enter into i>oB8f?88ion or receij)t ot the rents, A 
the mtgor. should then or afkrwards b(^ in the 
occupation of the whole or part of the property, 
he should during such occupation be tenant triereof 
from month to month to the mtg<?eH., at a monthly 
rent equal in amount to the moneys which ought to 
be paid monthly by the mtgor. fi-orn time to time 
for subscriptions, interest, fines, A otlujr moneys 
under the rules, A tliat the tenancy should com- 
mence on the day up to which he should have fully 
paid all A I'very jiart of such subscriptions, interest, 
fines, A other moneys, A the rent for the period 
inkTVening between the commencement of tlu.: 
tenancy A the day on which the trustees should 
be entitled to enkr ink> possc^ssion or receipt ot 
rents should be payable A paid on that day, A 
the monthly rent due upon A subsequently to 
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Sect. 4 . — Position as tenant: Sub-sect. 3^ A, d: B. ; 
svh-sect. 4. Sect. 5 ; Sab-sect. 1.] 

that day should become due monthly in advance, 
& be payable at the monthly meetings, the first 
payment of rent becoming due on the day on which 
the mtgees. should first become entitled to enter 
into possession. Power was given to the mtgees. 
to determine the tenancy by fourteen days* notice. 
The deed was not executed by the mtgees., nor 
was it registered under the Bills of Sale Act, 1878 
(c. 31 ). The mtgor. committed default in his pay- 
ments, was afterwards adjudicated a bkpt- : — 
Held : it was no objection to the attornment clause 
that the monthly rent was fiuctuating in amount ; 
a rent the amount of which may fluctuate accord- 
ing to the happening of certain events is not an 
uncertain rent ; the tenancy under the attornment 
clause was not made, by Stat. Frauds, sect. 1, 
a tenancy at will. — Re Knight, Rx j). Voisey 
(1883), 21 (^h. D. 442; 52 L. J. Oh. 121; 47 
L. T. 302 ; 31 W. U. 19, 0. A. 

AnnotcUionfi : — ^Refd. Hr Knlglit, Rjn p. iKlierwood (1882), 
Oh. JJ. 884 ; He MJddloHbrougrh Jildff. Soc. (1884), 54 

L. J. Ch. 592. 

728. Termination of tenancy — Assignment of 
Interest by mortgagee.] — Brown v. METiiopoiiiTAN 
Counties, etc., Society, No. 714, ante. 

729. Death of mortgagee — New tenancy 

with heir not created.] — A mtge. contained the 
usual attornment clause, & the mtgor., who was 
in occupation of the mtged. property, attorned 
tenant to the mtgees., & during his life paid 
the interest on the mtge. The mtgor. died 
intestate, & his heir-at-law entered into pos- 
session of tiie mtged. property, & for a time paid 
the int(‘rest under the mtge., but subsequently 
became bkpt. The mtgees. having distrained for 
arrears of interest, on the ground that they were 
entitled to do so as landlords under the attorn- 
ment clause : — Held : as the original tenancy 
was determined by the death of the mtgor., & a 
new tenancy was not created between the mtgees. 

the heir-at-law by mere payment of interest, 
the distress was illegal, & thti trustee in bkpey. 
was entitled to the proc^eeds of the distress. — 
ScoHiE V. Collins, [1895J 1 Q. B. 375 ; 04 L. J. 
Q. B. 10 ; 71 L. T. 775 ; 1 Mans. 491 ; 15 R. 0. 

730. Assignment of equity of redemption — 

By mortgagor Sc mortgagee.] — Re Johnson, Rx p. 
Hyde & Cash (1897), 41 Sol. Jo. 308. 

Liability to distress.] — See Sub-sect. 4, post. 

Whether transaction amounting to bill of sale.] — 
Sec Bills op Sale, VoL VIL, pp. 13, 14, 24, Nos. 
50,57,113-117. 


B. Recovery of I^ossession hy Mortyagee. 

See, now. Law of Property Act, 1925 (c. 20), ss. 
85-87, 95 (4). 

731. Power of re-entry in default — Notice to 
quit not necessary.] — A mtge. in fee, containing 
the usual clauses, & a power (if sale, in default of 
payment, had also a provision by which the mtgor. 
attorned tenant to the mtgee. at a certain rent : — 
Held: after default in paying the mtge. money, 
the mtgee. might bring ejectment without notice 
to quit.— Doe d. Snell v. Tom (1843), 4 Q. B. 
015 ; 3 Gal. & Dav. 037 ; 12 L. J. Q. B. 204 ; 7 
Jur. 847 ; 114 E. R. 1030 ; snh nom. Doe d. 
Smale V. Thom, 1 L. T. O. S. 109. 

AnttoUdiofis : Reid. Brown v. Metropolitan (^ouiiticH, etc. 


Soc. (1869), 1 B. & B. 832 ; Jolly v. Arbuthnot (1869). 

4 De G. & J. 224. Mentd. Phillips v. BaU (18W, 7 W. R. 

580. 

732. Attornment as tenant from year to 

year — Right of assignee of mortgagee — Immediate 
ejectment on default.] — Metropolitan Counties 
Assurance Co. v. Brown, No. 724, ante. 

783. Recovery by summary procedure — R. S. C., 
Ord. 3, r. 6 (F), Ord. 14.] — The relationship of 
landlord & tenant may be created by a mtge. deed, 
& therefore, in an action for recovery of land by 
mtgees. from a mtgor. in possession under a mtge. 
deed creating a tenancy between them, the writ 
may be specially indorsed under R. S. C., Ord. 3, 
r. 6 (P), so that Ord. 14, will apply, & final judg- 
ment may be ordered. — Daubuz v. Lavington 
(1884), 13 Q. B. D. 347 ; 53 L. J. Q. B. 283 ; 51 
L. T. 206 ; 32 W. R. 772 ; Bitt. Rep. in Ch. 211, 
D. C. 

Annotation Folld. Hall v. Comfort (1886), 18 Q. B. D. 11. 

734. .] — A mtge. deed contained a 

clause by which, for th(i purpose of securing the 
punctual payment of the interest, the mtgor. 
attorned tenant to the mtgee.. Si the mtgee. had 
a power of re-entry for default in payment. 
Default having been made, the mtgee. commenced 
an action for the recovery of the premises & applied 
for judgment under R. 8. C., Ord. 14 : — Held : the 
mtgor. was a tenant whose term had expired or 
had been duly determined by notictj to quit within 
the meaning of R. 8. C., Ord. 3, r. 6 (F), & pltf. 
was entitlc(i to judgment. — llAUi v. ('omport 
(1886), 18 Q. B. D. 11 ; 56 L. J. Q. B. 185 ; 55 
L. T. 550 ; 35 W. R. 48. 

Annotation: — Mentd. He Willis, Ex p. Kennedy (1888), 21 

Q. B. D. 384. 

736. ,] — An attornment clause in a 

mtge. of real property is effectual to create the 
relation of landlord Sc tenant between mtgee. Sc 
mtgor.. Sc is not avoided by Bills of Sale Act, 1878 
(c. 31), s. 6, except as rcjgards the power of dis- 
tress which would otherwise be an incident of the 
tenancy. 

Whercs by a mtge. deed, the mtgor. had attorned 
tenant to the mtgee. at a rent equivalent to the 
mtge. interest. Sc that interest was in arrear : — 
HM : the mtgee. w'as entitled to obtain judgment 
under R. 8. C., Ord. 14, in an action for ejectment 
against the mtgor. — Mumford v. Collier (1890), 
25 Q. B. D. 279 ; 59 L. J. Q. B. 552 ; 38 W. R. 
716, D. C. 

I Amwtuiion 8uobic r. ColliiiH, [1895] 1 Q. B. 375. 

736. Determination without notice 

to quit.]— Hobson v. Monk, [1884] W. N. 17. 

AnnotfUion : — ^N.P. Daubuz r. Laviuertuu (1884), Bitt. Rep* 

iuCh. 211. 

737, Claim founded on determination 

of tenancy.] — A mtga deed contained a clause by 
which the mtgor. attorned tenant from year to 
year to the mtgee. at a yearly rental payable half- 
yearly, Sc a further clause by which the mtgee. 
might at any time, without giving any iirevious 
notice of his intention so to do, enter upon Sc take 
possession of the premises, Sc deteimine the 
tenancy created by tlie atternment. The remt was 
in arrear. Sc the mtgee. brought an action to recover 
possession, Sc applied for an order for recovery of 
the premises under R. 8. C., Ord. 14 : — Held : the 
claim to recover possession was founded on the 
detei^ination of a tenancy at w'ill. Sc not on 
forfeiture, Sc the writ could be specially indorsed 
under R. 8. C., Ord. 3, r. 6 (F), Sc judgment signed 
under Ord. 14. — Kemp v. Lester, [1896] 2 Q. B. 


PART VI. SECT. 4, SUB-SECT. 3.— B. 

k. Recovery by summary procedure.] 


““ Thor© is not such a tenancy existing 
between a nitiror. & mtgee. as will 
render the former liable to proceedings 


by siunmary ejectment under Consol. 
Stat. (c. 83), & 43 Viet. c. 12.— Ear p. 
McBban (1885), 24 N. B. R. 362.— CAN. 
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162; 66 L. J. Q. B. 632 ; 74 L. T. 268 ; 44 W. It. 
453; 12T. L. E.292 ; 40 Sol. Jo. 371, 0. A. 

Mortgagee’s right of distress.] — See Sect. 5, mb- 
Beet. 1, post 

Whether transaction amounting to bill of sale.] — 

Sec Bills op Sale, Vol. VII., pp. 13, 24, Nos. 50, 
57, 113-117. 


Sub-sect. 4. — LaABiLiTV to Distress. 
Under attornment clause.] — See Distress, Vol. 
XVIII., pp. 266, 280-282, Nos. 57, 160-173. 

Estoppel of tenant.] — See Distress, Vol. 

XVIII., p. 271, Nos. 96, 97. 

Liability In bankruptcy.] — See Bank- 
ruptcy, Vol. V., pp. 958, 962, 963, Nos. 7855- 
7858, 7878-7885. 

In winding up of company.] — Sec Com- 
panies, Vol. X., p. 970, Nos. 6674-6678. 

Under agreement other than attornment clause.] 

^See Distress, Vol. XVIII., pp. 282, 283, Nos. 
174-180. 


Sect. 5.— LEASES AND TENANCIES. 

Sub-sect. 1. — Created before Mortgage. 

See^ now^ Law of Proi)erty Act, 1925 (c. 20), 
ss. 98, 141, 142, 146, 149, 151, 152. 

738. Right of mortgagor to rent— Until notice 
by mortgagee.] — Moss v. Gallimore, No. 678, 
ante. 

739. Tenant under obligation to pay.] 

— Where a man mortgages his estate, although 
there may be notice that there is such a mtge., 
all persons who are indebted to the mtgor. in 
any way, in respect of that estate, must go on & 
deal with all contracts which hav(^ been ent(?red 
into with the mtgor., just ^ if no such mtge. 
had taken place ; unless, indeed, the mtgoe., 
having a right to interfere, does interfer<;, saying. 
“ Pay no longer.’* It is upon this principle that 
tenants are not only at liberty to pay, but are bound 
to pay their rents t-o the mtgor. until th(i mt gee. 
interferes to stoj) them (Lord Cuanwx)KTH). — 
Hose v, Watson (1864), 10 11. L. (’as. 672 ; 3 
New Kep. 673 ; 33 L. J. Ch. 385 ; 10 L. T. 106 ; 
10 Jur. N. S. 297 ; 12 W. IL 585 ; 11 E. H. 1187, 
3J. L. ; affg, S. C. sub norn. Watson v. Hose (1862), 
6 L. T. 804. 

Anfwtafiom : — Mentd. Abcranmn IroiiworkH r. WickciiH 

(J868). 4 (^)i. App. 101; McCreight r. Fo 8 t 4 jr (1870), 5 

Ch. App. 604 ; Shaw v. Foster (1872), L. Jl. 6 H. L. .121 ; 

Torrance r. Bolton (1872), 41 L. .1. Ch. 64 a ^ Hysaght t?. 

Edwards (1876), 2 Cli. D. 499 ; Myoock 

13 Ch. D. 384 ; Boddlntfton r. AtUie (1887), Ch. 1>. ,117 ; 

Levy V. Stogdon, 11 898 J 1 (^h. 478 ; Cornwall Hcrisori, 

[1899] 2 Ch. 710 ; Dodson v. Downey. |1901 ] 2 ( h, 620 ; 

Flemlnfi: v. Loe (1901), 70 L. J. Ch. 80.'? ; >Vhitbre^ r. 

Watt, 11902] 1 Ch. 835 ; Rldoiit v. Fowler, 11904] 1 ( h. 

658 ; iie Stucley, Stucley v. Kckewich, [1906] 1 Ch. 67. 

740. Not affected by Judicature Act, 

1873 (c. 66), s. 25— Or by Conveyancing Act, 1881 
(c. 41), s. 10.] — The principle of AIoss v. (JallimorCj 
No. 678, ante, & Rogers v. Humphreys, So. 785, 
post, that the mtgor. is in possession Ac receives 
the rents of the mortgaged property only by leave* 
of the mtgee., & the mtgee. is the reversioner 
expectant on leases of the mortgaged property Ac 
is entitled on taking possession of it to all arrears 
of rent in respect of leases made before the daU? 
of the mtge., or subsequently thereto by authority 


of the mtgee., is not affected by the provisions of 
Jud. Act, 1873 (c. 66), s. 25 (5), or of Conveyancing 
Act, 1881 (c. 41), s. 10, which deal with procedure 
only. 

A CO. issued debenture stock secured by a 
trust deed whereby certain freehold Ac leasehold 
properties were specifically mortgaged to the 
trustees of the deed, Ac a floating charge was 
ci*eated in their favour on all the assets of the 
co. Subsequently the co. assigned to W. Ac H. 
certain book debts, including rents in arrear in 
respect of leases, some of wdiich wore specifically 
included in the trust deed, Ac also certain draw- 
backs owing to the co. by the (^rown in I’espect of 
beer exported by the co. on which the co. was 
entitled to receive payments etpial to the amount 
of the excise brewing duty paid thereon. W. Ac 
H. gave notice of their assignment to the ttmants 
from 'whom rents wovo due to the shipping 
agents who had been employ t^d by the co. to expoA 
the beer; but gave no notice to (.Vown. A 
receiver Ac manager of the assists Ac undertaking 
of the co. 'W’as a-ppointi^d on belialf of the debenture- 
holder.s. lli* gave notice of his appointment to the 
tenants Ac to tht‘- Oowri ; — Held : the rents in 


arrear in rcispect of property not specifically 
charged belonged If) W. Ar 11., but tl)e rents of 
pi'operties spt^tdfically mortgaged belonged to tlu^ 
debenture-holdc^rs inasmuch as they liad taken 
possession by the appointment of a receivijr Ac 
giving notice ; the drawbacks "werci only subject 
to the floating chai'go Ac ccaild be dealt with by 
the CO. ; Ac as the (;o. had (his power by their 
contract with Die. debenture-holders, the latter 
could not, with notice of th(^ assignment, obtain 
priority to th(‘ assignee's by giving notice to the 
f-iown . — He Ini), (Vk)1*e Ac Vo., Ltd., Kihuer 
V. The Vo„ Knox v. The Co., Arnold v. The Co., 
[J911J 2 Vh. 223 ; 80 ii. J. Vh. 661 ; 105 L. T, 
356 ; 55 Sol. .lo. 600. 

iSee, now, Law of Properly Act, 1925 (c. 20), 
Bs. 98, HI. _ 

741. Right to give notice to qultr—In own name.] 

— Where a mtge. df^ed, for m^curing payment of an 
annuity, convey(‘(l the land iu trust-, among other 
tilings, t-o iieririit the mtgor. t-o rc^c(?iv(5 the rents 
until default- made' for sixty days in payment of 
the annuity : //c/fi; the convevamuj operated 

as a rcxleiTiise to t he iiitgor. until dtdault ; Ac a 
notice to quit, given by him in his own name to 
a tenant- li*t into jiossession by him before the 
mtge. tmabled him t-o recovtu- in ejectm(?nt on his 
own demise. — D oe d. Lywtek v. Goldwin (1841), 
2 H. B. 143 ; 1 (lal. Ac Dav. 403 ; 10 L. ,J. B. 
275 ; 114 K. K. 57, 

AnnotaiionH Conid. D(*c* d. Parsh^y r. Day (1842), 2 CJ>. B. 

147. Refd. .Luhjh V. I’lilpriH (J86H), L. H. .1 B- 667. 

Meatd. Doc d. Pulkrr & Whlcludo v. Walker (184.5), 14 

L. J. Q. B. 181 ; DlbbiriH r. D1 Lbliis, 1 1896] 2 Ch. 348. 

742. Tenancy at will — Whether determined by 
mortgage.]— (^, tin* purchaser of land, was let 
into jiossession before execution of a conveyance?. 
He let in his son as tenant at will. The son 
occupied, Ac built, a cottage? on, the land. After- 
ward.s C. took a conveyance from the vendor ; 
Ac sfime time aft<?r, ht? mortgaged the land. Th<? 
son continued to micupy the promises in all respects 
a.s at first, till his death, which happened within 
twenty one years of his entry. The son’s widow 
continued to occupy till the expiration of twenty 
one years from her husband’s entry : — Held : the 
tenancy at will w/is not det«?rmined by the father s 


PART VL SECT. 5, SUB-SECT. 1. 

L Whether mortgagor's tenani holds 
adoersdv — To title of mortgagee .] — The 


possession of a f-enant of a iritgor., 
under a tenancy, created prior to (no 
mtge., is not adverse to the title of the 
mtiree. — C olonial Bank of Auhtba- 


I.AH1A V. Habbaok (1879), 5 V. L. II. (L.) 
462.— AUS. 

m. Tenaruy at will — Whether 
necessary before ejectment .] — In eject- 
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Sect, 5 . — Leoaen and ienanciea: Suh-sects, 1, 2 3.] 

taking a conveyance ; & if it had, in point of law, 
been so determined by that event, or by the 
mtge., a tenancy by sufferance must be deemed to 
have commenced from such determination, there 
being no evidence of a new tenancy at will : & 
the tenancy, altogether, had continued more 
than twenty years from the end of the first year. — 
Dok d. Goody v . Carter (1847), 9 Q. B. 8(53 ; 18 
L. J. Q. B. 305 ; 8 L. T. O. 8. 409 ; 11 Jur. 285 ; 
115 E. R. 1505. 

AnmjtfUwns : — Refd. Doe d. l^aluior v. Kyro ), 17 Q, D. 
:tG6 ; Uandali v. StevonH (185:5), 2 K. &. U. Gil. Hentd. 
Doo d. Carter v. Barnard (1849), 18 L. J. Q. B. 30G ; 
Wimbledon & IMjtiioy C^immonM CoiiHcrvatorH r. JVlool 
(1894), 10 T. L. 11. 247. 

743. .] — Deft, was admitted, as 

tenant at will, to certain land by A. & remained 
in i>oBS(;ssion more than twenty years, without 
any payment of rent or acknowledgment of the 
title of any person. After his tenancy had com- 
menced, the land was mor(.gag(*d by A. to the 
lessor of jiltf. A. (jontinued to j^ay interest upon 
th(^ mortgage money to lessor of pltf., until 
within two yc^ars of this action being brought. A 
sulficient demand of poss(^ssion liad be(m made 
upon deft. : — Held : tlie title of (lie lessor of pltf. 
was not barred by (he. length of time* of deft.’s 
jiossi^ssion. — Doe d. J'almer v. Eyre (1851), 17 
Q. B. .3(5« ; 20 D. .1. (^. B. 431 ; 17 L. T. O. 8. 221 ; 
15 Jur. 1031 ; 117 E. R. 1320. 

AmuitfUimtH .‘—Conud, Deo d. Baddolcy v. MaHKcy (1851), 
17 g. B. Apld. Eord V. AfSv.r (18G3). 2 Now Jlcp. 36G. 

Oonid. Thornloii r. KruTioc, (1897] 2 Q. B. 143. Retd. 
Hoinmlus r. Blanton (1873), 42 D. J. C. P. 158. 

744. ,1 — Where A. mtirtgaged land 

of whicli B. was in i)oss(*Hsion to for one thousand 
yc^ars B. eontinu(»d in posscission for upwards of 
(wenty years from the ndgi*. without having paid 
rent to A. or (-o any on(‘ but in(-(‘rest was paid under 
th(^ mtg<‘. witJiin twen(-y years from th(‘ time of 
ejectment broughi- : — Held : und(‘i’ 7 Will. 4 & 

I Viet. e. 28, (lie tide* of (hoH(^ claiming und(T C. 
was no(< based by virtm* of (li(‘ ojieration of Real 
Properly IJmitadon Ae(, 1833 (c. 27). — Ford v. 
Aoeh (1803), 2 II. <& C. 279 ; 2 I^ew Rep. 300; 
32 L. J. Ex. 209 ; 8 L. T. 540 ; 9 Jur. N. 8. 804 ; 

II R. 1073 ; 159 E. R. 117. 

An noiaiitm : — Refd. llemndnjJT r. Blant<in (1873), 42 L. J. 
(!. J». 158. 

746. - Tenant with notice of mortgage.] 

— Jarman v. Hale, No. 740, poM. 

746. Tenant remaining in possession 

— New tenancy created.] — (1) A tenancy at will 
is (h‘( (»imined by a mtge. of tlie premises by the 
landlord, sucli mtge. being brought to the know- 
ledge of the tenant. 

(2) W’hei'c tlu! tenant remains in possession, 
tlie n(*w tenancy, necessary to prevent Real 
Property limitation Act, 1833 (e. 27), running 
against the landlord, is sufficiently created by 
estoppel, & tlie fact (hat he had by the mortgage 
parted with his reversion is immaterial. — Jarman 
V. 11A1.E, L1899J 1 Q. B. 994 ; (58 L. J. Q. B. (581. 

747. Prepayment of rent — Validity against 
mortgagee.] — B. having leased his land to pltf. at a 
ren(, jiayable quarterly, subsequently mortgaged 
(he land (o defls., who allowed B. to remain in 
receipt of (he rent. 8ub8equently to the mtge., 
B. applied to pltf., who was not aware of the mtge., 
to pay him a year’s rent in advance, & pltf. did 
so. After tlu* i>aymen(, before the rent liad 
become due, defts. gave notice to pltf. t-o pay 
the rt*nt to them, tV jiltf. refusing to pay it, defts. 


distrained for it : — Held : in an action for an 
illegal distress, that payment of the rent before it 
became due was not a good payment as against 
defts., the mtgees., & pltf. was still liable to pay 
them the rent. — De Nicholls v, Baundbbs (1870), 
L. R. 5 C. P. 589 ; 39 L. J. C. P. 297 ; 22 L. T. 
661 ; 18 W. R. 1106. 

Annoiationa : — Conid. Cook v. Guorra (1872), L. R. 7 C. 1*. 

132; Green v. Ilheinberg (1911), 104 L. T. 149; Ash- 
burton V. Noctoii, [1915] 1 Ch. 274. Mentd. Glyn Mills r. 

East & West India Dock Co. U882), 7 App. Cas. 591. 

748. .] — In July, 1864, L. demised 

premises to deft, for five years at a rent of £55 per 
annum, payable quarterly. Immediately after 
the grant of the lease, deft, advanced to L. £170 
on account of rent ; & in Sept. 1865, L. mtged. the 
premises to pltf. In May, 1866, B., who claimed 
under a prior mtge. from L. dated in Sept. 1858, 
through C.f his attorney, commenced an action 
of ejectment against deft, to recover possession 
of the premises, but did not proceed with it ; & 
on Nov. 1, 1866, pltf.’s attorney wrote to deft. ; 
“ Mr. (\ has written to say his clients are no 
longer cmtitled to receive your rent, I therefore^ 
request that yiiu will have the kindness to pay the 
same here by Monday next ” : — Held : the pri^- 
liaynumt of rent was no bar to pltf.’s claim to tht; 
r(‘nt accruing aft(»r deft, had notice that pltf. was 
grantee of the reversion ; & that the above hotter, 
coupled with the circumstances known to deft., 
tliai lie was raising money by mortgaging his 
reversion, & that the pltf.’s (iairn for rent, could 
hardly be founded upon any other alleged right 
than one resulting from a grant of the reversion, 
would warrant a jury in inferring that deft, had 
notice that pltf. was such grantee. — Cook v, 
Guerra (1872), L. R. 7 C. P. 132 ; 41 L. J. C. P. 
89 ; 26 L. T. 97 ; 20 W. R. 367. 

ylnnotatiov : — Refd. AHhburton r. Norton, 11915) 1 C’li. 274. 

749, Agreement to pay lump sum — 

Mortgagee with notice of lease.] — By a lease in 
writing a house was d(*miB('d to deft, for a term of 
four yi^ars at a yearly rent payables quarterly ; 
deft, (‘niered undta* the h^ase. 8oon after tlu? 
coimneneement of the term the, lessoi* agrecui to 
accept, deft, jiaid, a lurrij) sum in satisfaction 
of all rent rc*servi^d by the lease during the term. 
The lessor then mortgaged (he jin^rnises to pltf. 
Pltf. knew nothing of tin* payment of rent in 
advance by deft., & had only seen the counterpart 
le,ase ; but she had made no inquiry of di^ft. before 
the mtge. was completed : — Held : pltf. w^as bound 
by till' arrangement made between deft. & the 
h»s8or, & could not recover from deft, any pari of 
the rent reserved by the lease. — Green r. Rhein- 
BERG (1911 ), 104 T. 149, C. A. 

Annotation Refd. AHhburton v. Nocton, (19151 1 (ii. 274. 

Right of mortgagee on giving notice.] — See 
Part IX., Sect. 2, sub-sect. 4, poet. 

Enforcement of covenant.] — Sec Sub-sect. 8, 
post. 

Distress by mortgagor.] — See Sub-scct. 7, post. 


SuB-SEiT. 2 . — Created afi'er MGRTc;AiiE. 

By mortgagor & mortgagee Jointly.] — See Sub- 
sect. 3, post. 

Under express powers.] — See Sub-sc^ct. 4, post. 
Under statutory powers.] — See Sub-st'ct. 5, post. 
By mortgagor ultra vires.] — See Sub-sect. 6, 
post. 


inont brought upon a mtge. it, appeared year: — Held: at the end of that time Permanknt Building & Savinus 
that befon^ tlio mtge. was given deft. Ids right ooaeed, & the mtgoee. could Soc’IKI Y r. Howkll (1860), 19 U. C. 11. 
became a tenant of the intgor. for a eject him without notice. — C anada 124. — CAN. 
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Sub-sect. 3. — By Mortgagor and Mortgagee 
Jointly. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 99. 

750. Mortgagee under covenant to ratify — 
Whether binding on assigns.] — V incent v. Ennys 
( 1730), 2 Eq. Cas. Abr. 065 ; 22 E. R. 559. 

innotatian Walmesley v. Butterworth (1835), 4 

' L. J. Ch. 253. 

751. Leases under extinguished power — 

Whether mortgagee bound to satisfy.] — V incent 
r. Ennys (1730), 2 P]q. Oas. Abr. 065 ; 22 E. R. 559. 
Annotation : — ^Refd. Walmesley v. Butten^'ortli (1835), 4 

L. J. Ch. 253. 

752. Covenants with mortgagor alone — Right 
of mortgagee to enforce — Assignee of mortgagee.] — 

If mtgor. & mtgee. make a lease, in which the 
covenants for the rent & repairs are only with the 
mtgor. & his assigns, the assignee of the mtgee. 
cannot maintain an action for the breach of these 
covenants, because they are collateral to his 
grantor’s interest in the land, & therefore do not 
run with it. — W ebb v. Russell 1789), 3 Term 
Rep. 393 ; 100 E. R. 039. 

Annotations : — Consd. Baker r. Gostllng (1834), 1 Biiifr. N. C. 
19. Distd. Sturgeon v. Wingflcltl (1840), 15 L. .T. Kx. 212 ; 
Mognay v. Edwai*ds (1853), 1 C. L. K. 141. Refd. Keppel 
r. Bailey (1834), 2 My. & K. 517 ; Rogers r. Hosegood, 

1 1900 J 2 Ch. 388 ; Manchester Brewery Co, r. t^ooinbs, 
1901] 2 Ch. 608. Mentd. Gibson & Johnson r. Minet & 
Fector (1791), 1 Hy. Bl. 569; Vernon r. Smith (1821), 
5 B. & Aid. 1 ; Wakefield v. Brown (1846), 9 Q. B. 209 ; 
Bickford v. Parson (1848), 5 C. B. 920 ; Eccl. C’oinrs. for 
England v. Rowe (1880), 49 L. J. Q. B. 771. 

753. Interests of mortgagor & mort- 

gagee in assignee.]— A. b(dng possessed of a U?rm 
for y(‘ars conveys it by way of mige., A: th(‘n joins 
with the mtgee. in a h;ase for a shorter teim accord- 
ing to their respective estates A interi'sts, & the 
lessee covenants with the mtgor. A his assigms to 
l)ay rent A keep the ])remises in repair during the 
lease ; the term with all the estate A interest of 
mtgor. A mtgee. becomes vested in the assignee of 
the rev(?rsion, yet th(i mtgor. may afterwards 
maintain an action of covenant against the lessee, 
the covenants being in gross. — R uh.ski.l v, Stokes 
( 1791), 1 Hy. Bl, 502 ; 120 E. R. 323, Ex. Ch. ; 
affg. S. C. sub vorn. Stokes r. Russell (1790), 3 
Term Req). 078. 

Annotations : — Mentd. Forinby r. Barker. 11903] (’h, 539; 

L. (\ (’. r. Alien, 11914] 3 K. B. 642. 

See, now, Law of Property Acd, 1925 (c. 20), 
s. 141. 

754. Covenant by mortgagor alone For quiet 
enjoyment — No covenant by mortgagee implied.] — 

Where mtgor. A mtgee. join in a lease containing 
an express covenant by mtgor. only, for quiet 
enjoyment, no covenant by both for (juiet enjoy- 
ment can be implied.— S mith v. Pik klington 
( 1831), 1 (V. A .1. 445 ; 1 Tyr. 309 ; 148 E. U. 
1497. 

AnnoUdion .-- Mentd. Wakefield r. Bruwii (1 846), 9 Q. B. 209. 

755. Right of re-entry in mortgagor or mort- 
gagee — Effect of re-entry — Estate revested in 
mortgagee.] — Wliere by lease mtgee. demised, A 
the extrix. of mtgor. demised A conflmied, A a 
power of re-entry was reserved to them or eith<»r 
of them : — Held : it operated as the demise of the 
mtgee. A the confirmation of the mtgor.’s repre- 
sentative ; the re-entry enured to n^vest the 
estate in the mtgee. ; A a count in ejectment 
laying the demise jointly in the two, was not sus- 
tainable. — Doe d. Barney Adams (1832), 2 
Cr. A J. 232 ; 2 Tyr. 289 ; 1 L. J. Ex. 105 ; 149 
E. R. 101. 

Anntdation : — ^Retd. Doc d. Campbell r. Hamiltoii (1849), 13 
Q. B. 977. 

756. Whether exercisable by mortgagor 

alone.] — A demise by a mtgor. A mtgee. of lease- 


hold premises contained a proviso for re-entry by 
either of them if the lessee should assign without 
the mtgor.’s consent. After several mesne assign- 
ments with the mtgor.’s consent, the premises were 
assigned to M. by a deed U) wliich S., assignee 
of the mtge., A the mtgor. w'ere parties, A which 
contained a proviso for re-entry by the mtgor. on 
M. assigning without his consent. M. paid rent 
to the mtgor., A subsequently assigned without 
his consent, whereupon S. A the mtgor. brought 
ejectment: — Held: M. was not estopped from 
showing that the mtgor. was not the legal 
reversioner ; A also, neither the mtgor. nor S. 
could recover, the one liaving only an equitable 
title to thti premises, A tlie otlier having no right 
of re-entry reserved to him. — Saunders p. Merry- 
weather (1805), 3 II. A (’. 902 ; 35 L. .1. Ex. 115 ; 
30 J. P. 205 ; 1 1 .lur. N. S. 055 ; 13 W. R. 814 ; 
159 K. R. 790. 

757 . Reservation to mortgagor only in 

final assignment — Not exercisable by mortgagee.] — 

Saunders v. Merryweather, No. 750, ante, 

758. Demise by mortgagee — Confirmation by 
mortgagor — Does not operate as Joint demise.] — 
Doe d. Barney v. Adams, No. 755, ante, 

759. Rent & re-entry reserved to mortgagor — 
Declaration protecting estate of mortgagee — Bank- 
ruptcy of mortgagor — Mortgagee entitled to rent.] — 
Mtg(‘e. of leascdiolds, ht‘ld for a term of years, ioinc*d 
with the mtgor. in h-asing part of the property to 
A. B. for the residue of tlu^ t.(*rm, at a rent of £3 
per annum, payabh* t(» t-hc* mtgor., his oxors., 
administrators A assigns. I'he lease contained 
a clause reserving the right of re-entry, in case 
of non-i)ayinent of rent, to the mtgor., his exors., 
administratoi's or assigns. 3’lu‘r(^ was also a 
declaration that notliing tliendn (Contained should 
be construed to defeat-, iinpc^ach or detcd’inine tho 
estate of the mt-ge4‘. under th(< mortgage deed, so 
far as the same all (-(rtxMl th<‘ entiri-ty ol the premises. 
AfUT the (‘xecution of the d(*(*d the mtgor. became' 
bkpt. :~Held: A. B. was (-ntitled to the' benefit 
of this le'ase, exe*mpt freiin the* mtge*., but the 
mtg<*e*., A not the* assignee* e>f the* bkpt. mtgor., 

I was e*ntitle*el te> tlu' rtuit' eif £3 per amrittrt."- 
Edwardh r. Je)NKH (1844), 1 (^>11. 247 ; 03 K. R. 


404. 

760. Covenant for payment with mortgagor A 
mortgagee Rent payable to mortgagee during 
mortgage — To mortgagor on repayment- -Action by 
party entitled to rent.] - A. be*irig posse^sse^d of a 
U*rm fJ five* thousanel y«*ars e^re!ate*el on Aug. 4, 
1815, assigne'el t<j H., hy ineh‘riture* e)f Aug. 5, 1818, 
8ubjtH!t t/o reelemjdiein em ]>ayme*nt by A. te) B. of 
£1,200 A inteii-est. (In Aug. 17, 1820, B., by 
indenture, tei which A. was a ])arty, A execute*d by 
him, at the, ree|ue*Ht e»f A., elemiHe*el to 0. fe*r four 
thousand ye*ars; “ reddemlum Ut B., his e'xeu-s., e'tc., 
during the? eontinuane-e* e>l the? mtge., A afte»r pay- 
me*nt A satisfaedion thereof, to A., his exejrs., e*tc., 
the yearly rent of £18 ]8«.” A (’. eiovenanted “ to 
A with A., his exors., etc., A also tf> A with B., his 
exors., etc., to pay the? said yearly rent of £18 i8s. 
on the? several days A times A in the? manner in 
which same was iriade? payable.” To an action 
of covenant by the assignee of B. against the 
assignee of ( -., for non-payment of this rent, deft, 
pleaded that before* the rent became due, A during 
the continuance of the mtge. , B. was paid A satisfied 
all the principal A interest due on the mtge., out 
of moneys arising by the sale of the demised premises 
A afterwards, by indenture executed by him, 
acknowledged himself to be so paid A satisfied, A 
n?leased A discharged A. from all claims in respect 
thereof : — Held : ( 1 ) it sufficiently showed that the 
mtge. no longer continued ; but (2) it was bad for 
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duplicity, in averring both the payment of the 
mortgage money, & the execution of the release ; 
(3) the covenant was capable of being read as 
several by reason of its being for payment of the 
rent at one period to A., &; at another to B., & the 
action was therefore rightly brought by B. only. — 
Whitaker v, Harrold (1847), 11 Q. B. 163; 
17 L. .1. Q. B. 343; 12 Jur. 395; 110 E. Ji. 
437, Ex. Ch. ; affg, S. C. sub 7iom, Harrold v, 
Whitaker (1846), 11 Q. B. 147. 

Annotations : — Orncrally, Mentd. ItyullH r. Rranmiall (1848), 

1 Exch. 734 ; Hyallfl v. 11. (1849), 11 Q. li. 795 ; Orahaiii 

V. GibHon (1850), 4 Exch. 708. 

761. .1 — ChtOSRLEY V, 

Brown (1856), 27 L. T. O. S. 80. 

762. Mortgaged Sc unmortgaged land In same 
lease — Action on Joint demise.] — A. seised in fee 
of a moiety of certain premises <& entitled to the 
equity of redempfyion in the other moiety of which 
B, was mtgee., joined with B. in demising the 
entirety of the premises to deft, by a lease, which 
stated that B. was mtgee. of one moiety, & that 
he demised by the direction of A. ; the rent was 
reserved to A. & B. jointly, A a joint right of re- 
entry by them was provided for breach of the 
cov(*.nants. In ejectment, on the joint demise of 
A. & B. : — Held : the lessors of pltf. were entitled 
to recover against deft, who took under the deed 
containing a joint demise, & providing for a joint 
right of re-entry by them. — Doe d. Campbell v. 
Hamilton (1849), 13 Q. B. 977 ; 19 L. .1. Q. B. 
99 ; 14 .lur. 546 ; 116 E. R. 1536. 

Anmdation : — ^Mentd. Boor v. Boer (1852), 10 Jur. 223. 

763. Alteration of premises with consent — 
Stipulation for consent of mortgagor — Consent by 
mortgagee invalid.] — On May 10, 1850, the tenant 
for life, by arrangement with the mtgees., demised 
the mines to the trustee for the mtgees. for forty 
years on an ordinary working lease, & the lease 
contained a covenant not to remove the pillars 
without the consent of the tenant for life, his heirs 
Sc assigns, or the person or persons for the time 
b(dng entitU^d to the premises : — Held : the 
covenant was for the protection of the equity of 
red(*mption, & the mtgecis. had no power to consent 
to th(^ removal of the pillars by the lessee. — 
Mghtyn V, Lanc^aster, Taylor v, Mostyn (1883), 
23 Vh, D. 583 ; 52 L. J. Ch. 848 ; 48 L. T. 715 ; 
31 W. R. «80, C. A. 

764. Title of lessee — Power of mortgagor in 
possession to give better title — Lessee bound by 
covenants binding mortgagor — In second mortgage.] 

— WluTe a lease is gi'anted by a first mtgee. & 
the mtgor., the lessee must take by the bettt^r 
title. Hince Ck)nveyancing & l<<aw of Property Act, 
1881 (c. 41 ), the mtgor. if in possession can give the* 
better titU^ Such a lessee will therefore be bound 
by the covenant of the mtgor. contained in a 
second mtge., A will not be deemed to take under 
the paramount title of the first mtgee. — John 
Brotherr Abergarw Brewery Co. v. Hoimes, 
[1900] 1 Ch. 188 ; 69 L. J. Ch. 149 ; 81 L. T. 771 ; 
64 J. P. 153 ; 48 W. R. 236 ; 44 Sol. Jo. 132. 
Annotation .‘—Mentd. Wilkes v. Spooner, 1101 1] 2 K. B. 473. 

765. Apportionment of rent — Lease of houses Sc 
furniture therein — Mortgagee Sc Judgment creditors 
of mortgagor .J — A mtgor. A mtgee. of houses 
joined in making a lease of the houses A of furniture 
in them wliich belonged to the mtgor. at an 


inclusive rent payable to the mtgor. until the 
mtgee. should give notice to the contrary. The 
mtgee. entered into receipt of the rents, A a judg- 
ment creditor of the mtgor. obtained the appoint- 
ment of a receiver of the interest of the mtgor. in 
the rent reserved by the lease. The mtgor. was 
under covenant not to remove the furniture from 
the houses without the mtgee. ’s consent : — Held : 
the creditor was entitled to have the rent 
apportioned as between the houses A the furniture, 
so that the receiver could recover the amount 
apportioned to the furniture. — Hoare (Charles) 
A Co. V, Hove Bungalows, Ltd. (1912), 56 Sol. Jo. 
686, C. A. 

Distress by mortgagor.] — See Sub-sect. 7, post. 

Enforcement of covenants by mortgagor.] — See 

Sub-sect. 8, post. 


Sub-sect. 4. — Under Express Powers. 

766. Lease to trustee for mortgagor — Valid.] — 

Until a mtgee. asserts his rights under his mtge. 
security, the power of ownership in the mtgor. 
remains wholly unfettered 

A mtge. contained a power enabling the mtgor., 
until foreclosure, etc., to grant leases ; A the 
mtgor., in exercise of the power, granted a lease 
to a trustee for himself : — Held : the lease was a 
valid exercise of the power. — Bevan v, Habgood 
(1860), 1 John. A H. 222 ; 30 L. J. Ch. 107 ; 3 
1j, T. 209 ; 7 Jur. N. S. 41 ; 8 W. R. 703 ; 70 
B. R. 728 

Annotaiion : — ^Dbtd. Boyoo v. Edbrookc, [1903] 1 Ch. 83C. 

767. Extension of statutory power — Not ex- 
cluded by express power — In absence of special pro- 
vision — Conveyancing Act, 1881 (c. 41), s. 18.] — 

A mtge. deed contained a declaration that the 
power of leasing conferred by law on a mtgor. 
should extend to a lease by the mtgors. for any 
term not exceeding one thousand years “ provided 
that a counterpart of any such lease, duly executed 
by the lessee, be delivered to the mtgees., their 
exors., administrators A assigns, within one 
calendar month next after the execution thereof ’’ 
A the consent thereto of the mtgees. should not 
be required : — Held : no intention to exclude 
sub-sect. 11 of above sect, was expressed by the 
mtge. deed, A consequently a lease under the 
extended power was valid, even if no counterpart 
was delivered to the mtgees. — PuBiJC Trustee 
V, l^WRENCE, [1912] 1 Ch. 789 ; 81 L. J. Ch. 436 ; 
106 L. T. 791 ; 56 Sol. Jo. 504. 

See, now. Law of Property Act, 1925 (c. 20). 
s. 99. 

Sub-secjt. 5. — Under Statutory Powers. 

See, now. Law of Property Act, 1925 (c. 20), s. 99. 

768. Exclusion of statutory powers — Agreement 
for mortgage prior to operation of statute — Mort- 
gagee not entitled.] — In a mtge. of land to be given 
in pursuance of an agi’eement made before Con- 
veyancing Act, 1881 (c. 41), the mtgee. is not 
entitled U> a provision to expressly exclude the 
operation of sect. 18 of the Act, under which a 
mtgor. in possession has power to make leases of 
the mtged. land. — Re Nugent A Riley (1883), 49 
L T 132 

Annotaiion : — ^Refd. Farmer v, Pitt, [1902] 1 Ch. 954. 

Effect of express powers .] — See No. 767, 

ante. 


PART VI. sect. 5, SUB-SECT. 4. 

f orant leases — 
K hnner morigapor ran determine pre- 
exisUng tenancies.] — A intge. deed 


contained a power authorising the 
int«ror. to grant leases of any part of 
the mtged. premises that might be 
out of lease,*’ provided that the 
counterpart be delivered to the mtgee. : 


— Held : this power did not enable 
the mtgor. to determine pre-existing 
tenancies. — M iles v, Murphy (1871), 
1. R. 5 C. L. 382.— IR. 
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769. Effect on estate of mortgagee — Converted 
to estate expectant on term.] — ^Where a lease is 
made by a mtgor. in possession under the powers 
given by Conveyancing & Law of Property Act, 
1881 (c. 41), the mtgee., on giving notice to the 
tenant & going into possession, is by virtue of the 
Act entitled to enforce the covenants & conditions 
in the lease in same manner as if he had been a 
party to it, & such right cannot be affected by any 
(collateral agreement between the lessor & the 

lessee. 

The statute gives the mtgor powei* to create a 
term out of the estate of the mtgee., &; so to convert 
that estate into one expectant on the term granted 
by the lease (Fry, L.J.). — Municipal Permanent 
Investm:ent Building Society v. Smith (1888), 
22 Q. B. B. 70 ; 58 L. J. Q. B. 01 ; 37 W . li. 42 ; 
5T. L. R. 17, C. A. 

jtnnotations : — €onsd. Matthews r. Usher (1899), C8 L. J. 

Q. B. 988. Apld. Robblufl v. Whyte. [1906] 1 K. B. 125. 

770. Lease binding — Obstruction of 

tenant’s light.] — A mtgor. in possession of land, 
laid out for building, granted a building It^ase of 
part of the land to A., ynirsuant to Conveyancing 
<te Law of Property Act, 1881 (c. 41), s. 18, &: the 
nitgees. were not parties to it. Tlie lease was 
granted in (jonsideration of buildings recently 
er(‘cted on the demised land. Subsequ(‘ntly the 
mtgees. conveyed a j^art of the land, adjoining 
the houses, to B., wlio used it as a cricket ground, 

(u-ected on his boundary, adjoining th(i houses, 
a hoarding to pn^vent the cricktd- ground being over- 
looked by the occupiers of tlu* hous(»s. Thc^ 
lioarding caus(‘d a substantial diminution of light 
to the basement windows of (he liouses. On 
action by A. (-o restrain B. from pc^rmitting the 
hoarding to remain : — Held : ( 1 ) the mtg(»es. were 
bound by the lease as (hougli ( h(‘y had been paHic^s 
to it ; (2) A. was entitl(*d t-o an unobstructt‘d access 
of light to his Jiouses, subject only, if at all, to 
rc'striction from buildings to be* (T(‘(t(<*d on other 
partes of the land. — W ilson r. Qi^kkn’s (’lub, 
L1891] 3 Ch. 522 ; 00 L. .T. Ch. 008 ; 0."> L. T. 42 ; 
40 W. R. 172. 

AmioUdiuns : — As 1o (I) Refd. Bro^n r. Prto, [1900] 2 Q. B. 

()5:i. Generally, Montd. BoyetJ r. I’uddinsrtoii B. CJ., 

[1908] 1 Ch. 109. 

771. Enforcement of covenants by mortgagee 
in possession — Coilaterai agreement between iessor 
& iessee — Right of mortgagee not affected.! — 

Municipal Permanent 1nvestmp:nt JUiij^ing 
Society r. Smith, No. 709. ante, 

772. What ieases within powers — Lease renew- 
able at lessee’s option — Not binding on mortgagee — 
When mortgagor out of possession.] — Dundah v. 
Vavasour (1895), 39 Sol. .fo. 050. 

773. Occupation lease ot mortgaged house 

— With sporting rights over adjoining land™ Furni- 
ture in house.] — A mtgor. of land whihi in possiis- 
sion leased for fourteen y(*ars the mtged. house, 
together with the furniture in it & land adjoining 
it, & the sporting rights over tluf remainder of 
the mtged. land, which had been let, b(dore the 
rntge. was created, to agricultural tenants with 
a reservation of sporting rights, the mtgee. having 
foreclosed : — Held : the lease was vali(i as against 
the mtgee. under ( Vm veyancing dfc l^w of Property 
Act, 1881 (c. 41), s. 18.—B1UIWN v, Peto, 11900] 
2 Q. B. 653 ; 69 L. ,J. Q. B. 869 ; 83 L. T. .303 ; 
49 W. R. 324 ; 16 T. L. R. 561, C. A. 

Annotediam : — Confd. Kliifir Bird, [1909] 1 K. B. 837. 

Mentd. lie Knifirbt Sc Hubbard’s Undorl(»aae, Hubbard v, 

Hiahton, [1923] 1 Ch. 130. 

774. Lease of mortgaged & unmortgaged 

land — One inclusive rent — Invalid.] — A lease made 
under the provisions of Conveyancing & l^aw of 
Property Act, 1881 (c. 41), s. 18, by a mtgor. in 


possession is valid as against the mtgee. notwith- 
standing that it contains an option for the lessee 
to determine the lease before, or to renew the lease 
after, the determination of the term. 

But if the demised premises include land 
other than the mtged. land, & one inclusive 
rent only is reserved, the lease is invalid as against 
the mtgee. A deed of apportiomnent subsequently 
executed between the mtgor. & his lessee apportion- 
ing the rent as between the several parcels does not 
validate such a lease as against tlie mtgee. — King v. 
Bird, [1909] 1 K. B. 837 ; 78 L. J. K. B. 499 ; 100 
L. T. 478. 

775. Lease determined on lessee’s option — 

Valid.] — King v. Bird, No. 774, ante. 

Distress by mortgagor.] — Sub-sect. 7, post. 

Enforcement of covenants.] — JSer Sub-w^ct. 8, 
post. 


Sub-sect. 6. — By Mortgagor ui.tra vires, 

A . T 'alid iiy agai nst M ortgagor, 

776. General rule — Good by estoppel.] — Omk- 
LACGin.AND V. lIooD (1639), i Roll. Abr. 874 ; 
sub nom, Edwards r. Omkllhai.lum, March, 64 ; 
82 K. R. 413. 

Amwttdion : — €onsd. Webb r. Austin (1844), 7 Man. Sc G. 

701. 

777. .] — Plea to an avowry of dis- 

trc'SH for r(‘ni arrear, “ that- b(‘forc» the Itjssor, wdio 
clairiKMl title* undiT a pirtemdcul agrc'cmimt betwt*en 
him A H., liad anything in tin* pr(*miH(*s, & before 
the dtmiise by the lessor to the l(;ssee R. mortgagiMl 
them in fee to V, ; that tlu* mtgo. being fc»rf(*ited, 
notic(^ of the* forfeiture being give*!! to the^ ](*S8ee, 
Sc the le*sse*e? liaving he*e*n reepurt*d to attorn, Sc 
liaving attorne*d to the* mtgeu*., he^ distrained for 
the* rent, wlien the* lessens paid him, t-o save tin 
goods from being sold ” : — Held : ill. — A 1 .CIIORNE 
r, (loMME (1824), 2 Bing. 54 ; 9 Moore, (’. P. 130 ; 
2 L. J. (). H. V, ]’. 118; 130 E. R. 225. 

Annotatums Avis. Dyer t;. Bowley (1824), 2 UliiK. 94. 

Expld. Hope V. BimcH (1829), 9 B. Sc. C. 245. 

Johnson r. .Tone's (18.39). 9 Ael. Sc. Kl. 809. Mentd. 

Griivcnior v. Wooclhouso (1824), 9 Mooro, CJ. 1*. 148 ; Hill 

V. Saunelers (1824), 2 Blnj?. 112; Gre'jrory v. Doidfro (1820), 

11 Moore, C. J». 391. 

778. .1 — If a lessor, who has only an 

eepiitable tit le, grants a le^ase*, lu* lias, as against his 
les8(*c*, a good title* by estoppei. — l)GE d. MAKRUriT 
r. Edwards ( 1 834 ), 6 ( \ Sc P. 208, N. P. ; subsequent 
proceedings, 5 B. Sc Ael. 1065. 

779. .] I’aHJcuIars of salc^ describeHl 

the' profu'rty as “a shop Sc a dwe'lling-house, with 
rooms Sc olllces over, ff>r many years oenujpied by 
a te*nant iindetr a twenty one' years’ le'ase*, nine of 
which will be? unf?xpire*el at I^ady day, 1843, at a 
remt of 1*48, Sc he*ld by Je'iise* for a te'rifi ejf sixty-four 
yc?ars, at a ground rent of 1*8 8«.” By the abstract 
dediveiH'd, it appe*are'd that A., by indenture of 
Se?pt. 30, 1817, ej(?mised the premises to B. for 
eighty nine ye^ars leiss twenty one days from 
Micliaejimas, 1817, with various cov(*nantH to be 
fierformed by B., his heirs, etc;. ; tliat B„ on 
Mar. 25, 1820, mortgaged the preimises for the? 
residue ejf the tc'rni, to secure 1487 Sc interc^st to 
(\ ; Sc that, by indenture of Apr. 2, 1831, B, 
demised the premises to JJ. for twenty one years 
less eight days, at the rc'nt of 148, with covenants 
on the part of D., similar to those of B. in the 
indenture of 8ept. 1817. The mtgees. were 
willing to execute? any conveyance that might be 
requisite for the purjiose of rriaki^ a good title to 
the purchaser : — Held : B, was in a situation to 
make a good title to the premises sold, the lease 
to D., though originally a lease by estoppel, being 
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Sect. 6. — Leame and tenancies : Sub-sect. 0, A. db 
B. (a) (6) i.] 

(jonvert/ible into a lease in init^rest, by the con- 
currence of the mtgees. — Webb v. Austin (1844), 

7 Man. & Ci. 701 ; 8 Scott, N. K. 419 ; 13 L. J. 
C. P. 203 ; 3 L. T. O. S. 282 ; 135 E. K. 282. 
Annoiaiions : — Conid. Ciithberteon v. Irvlngr (185»), 4 H. & 

N. 742. Reid* HickmaD v, Machln U859), 28 L. J. £x. 

810. Mentd. Weld v. Baxter (1866), 11 Exch. 816. 

780. .] — Trent v. Hunt, No. 048, 

ante, 

781. .] — An assignee of the reversion 

may establisli liis title against the lesset*. by way of 
estoppel. 

B. being mtgor. in possession, on Feb. 22, 1848, 
by indcmture executed by him deft., demised to 
deft, certain premises for seven years, & deft, 
covenanted to repair. On Feb. 2, 1854, B. 
executed an indenture, wliereby, after reciting the 
mtge. & that he had sold the equity of redemption 
to pltf., he “ granted, bargained & sold, aliened, 
released, & surrendered the premises, & all his 
estate, right &> title, both at law & in equity therein, 
to pltf.,” etc. Pltf. sued deft, for a breach of the 
covenant to repair : — Held : deft, was estopped 
from denying that the lessor had such a legal 
estate as would warrant the lease ; & as no other 
legal estate or interest was shown to have been in 
the lessor, it must be taken as against the lessee, 
by estoppel, that the lessor had an estate in fee. — 
(JUTHBKRTHON V, Irving (1800), 0 H. & N. 135 ; 
29 L. J. Ex. 485 ; 158 E. II. 50 ; ftvh nom, Irving 
V. (Ujthbkutbon, 3 L. T. 335 ; 0 Jur. N. 8. 1211 ; 

8 W. n. 704, Ex. Oh. 

AnniitationH Conad. Morion v. Woods (1869), 38 L. J. 

Q. B. 81. Refd. Huricup r. Boll (1883), Cab. & El. 19; 

Underbuy v. Bond (1887), 68 L. T. 467 ; David v. Sabin 

(1893), 62 L. ,T. Cli. 347 ; Onward Bld«r. Soc. v. Smithson, 

I1893J 1 (5h. 1 ; Keith r. Oancla (1904), 73 L. J. Ch. 411. 

782. Estoppel mutual — Mortgagor 

liable on covenants.] — The estoppel which enables 
a landlord, who is mtgor. without the legal estate 
I/O sue for rent, is mutual, & renders him liable on 
the covenants in the lease. — Hahtcup & Co. v. 
Bell (1883), Cab. & El. 19. 

783. Assignment of equity by mortgagor — Title 
by estoppel — Right of assignee to enforce cove- 
nants.] — (’UTHBERT 80 N V. IitviNG, No. 781, anU, 

Estoppel by deed.] — See Estoi*pel, Vol. XXL, 
])p. 242-287, Nos. 700-1018. 

Effect of estoppel on tenant.] — Sec Hub-sect. 0, 


Ji. Validity ayalnst Mortgagee, 

(a) In General, 

784. General rule — Void against mortgagee.] — 

Pope v, Biggs, No. 817, poet, 

786. — — .] — If a lease be granted by a 

mtgor. prior to the mtge., the mtgee. has same 
rights against the lessee & those claiming under him 
that the mtgor. had, & no other than he had ; 
his remedy must be on the lease as assignee of the 
reversion, so long as the lease is in existence, & 
the tenant acknowledges his title. If, however, 


the lease be subsequent to the mtge., then the 
mtgee. may treat the lessee & all those who may 
be in possession ns wrongdoers, & may bring 
ejectment, but he cannot distrain or bring any 
action for the I'ent they have contracted to pay, 
as tliere is no relation of landlord & tenant between 
them. If the tenant choose to pay the rent to 
the mtgee., & he accepts it, a relation of landlord 
& tenant is created between the mtgee. & the 
tenant ; &> the remedy of the mtgee. ^1 depend 
upon the particular circumstances of each case. 

No notice is necessary to be given by the mtgee. 
that he means to proceed against tenants when they 
have come in subsequently to the mtge., because 
in such cases their title is wrongful, as against the 
mtgee. ; but there may be cases where, in con- 
sequence of the conduct of the mtgee., notice may 
become necessary. — Rogers v, Humphreys (1835), 
4 Ad. & El. 299 ; 1 Har. & W. 625 ; 5 Nev. & 
M. K. B. 511 ; 5 L. J. K. B. 65 ; 111 E. R. 799. 
Annotations: — ^Apld. Re Iiid, Coopo & O., Fisher v. The 

Co., Knox r. The Co., Arnold v. The Co., 11911] 2 Ch. 

223. Mentd. Yellowly v. Gower (1865), 24 L. J. Ex. 289. 

786. .] — If a person who has an 

estate borrows money on it upon mtge., & the 
mtgor. afterwards grants a lease of the property 
to a tenant, e.gr., for twenty one years, that lease 
being made after the mtge., cannot be set up by the 
tenant to prevtmt the mtgee. from recovering the 
possession of the property, & the mtgee. may put 
the tenant out of possession by an ejectment, & 
the only remedy the tenant has for being thus put 
out of possession is against the mtgor. But if 
instead of the mtgee. turning the tenant out of 
possession, he consents to take tlie tenant as his 
tenant, the mtgee. will not thereby set up the 
twenty-one years lease, but will make the tenant 
his tenant from year to year only. — Doe d. H ugheb 
V. Bucknet.L (1838), 8 C]. & P. 566, N. P. 

787. .] — Trent v. Hunt, No. 648, 

ante, 

788. .] — Gibbs v, Cruiksiiank, No. 

711 , ante, 

789. Exceptions to rule — Lease authorised by 
mortgagee — Mortgagor in possession with authority 
to lease.] — (1 ) Wlu^re a mtgor. in possession makes 
a lease, after the mtge., reserving rent, the mtgee. 
cannot, by merely giving the lessee notice* of the 
mtge., & that principal & interest are in arrear, 
k requiring such lessee to pay the rent to liim, 
make the lessee his tenant, or entitle himself to 
distrain for rent subsequently accruing under the 
terms of the lease. Nor, if, after such mtgee. ’s 
death, his exors. distrain for rent accrued before 
his death, but after the notice, & avow upon a 
holding by the lessee under the terms of the original 
lease, as tenant to the mtgee., will such avowry 
be supported by proof that, after thc^ mtgee. ’s 
death, the lessee i^aid the exors. rent, in sums & 
at periods corresponding to the reservation in the 
lease, & recognised them as his landlords by letter ; 
such a recognition not having relation back to the 
notice. 


PART VI. SECT. 6. SUB-SECT. 6.— A. 

788 i. Assianment of equity by mart- 
yaffor — l^le by estoppel — Rxyhi of as- 
sipnec to tmforee cin>enants.y~l{AHSAHD 
V. Fowlkr (1892), 32 L. 11. Ir. 49. — 

IR. 

o. ir/ifUifr gtxtd by estoppel.] — 
Where*, HuhHeqitently to a intgre., the 
mtfror. croaten new tenanclcH, & sub- 
mits rental to nitffoo., who raises no 
objection, such tacit acquiesoeiioe does 
not sufflee to create a new tenancy as 
against the mtRree. — Re O’KoeiiKR's 
Kstatk (1889), 23 L. 11. Ir. 497.— IR. 


PART VI. SECT. 6, SUB-SECT. 6.— 

B. (a). 

784 i. General rule — Void against 
mortgagee,] — McKay v, Davidson 
(1867), 13 Or. 498.— CAN. 

784 ii. .] — Continental 

Trusts Co. v. Mineral Products Co. 
(1904). 25 C. L. T. 07 ; 3 N. B. Eq. Rep. 
28.— CAN. 

784 iU. .)— First National 

Investment Co. r. Oddson, First 
National iNVESTMKN’r t:!o. v. Oddson 
(Man.), 11919] .S W. W. R. 691 ; 48 
D. L. H. 732.— CAN. 


784 iv. .] — A mtgee. pur- 

chasing under 1860 Act is not bound 
by any tenancy which the mtgor. 
may have created after the execution 
of the mtge. deed, luiless he (the 
mtgee. ) ratifies & confirms it. — 
Youno V, McKi.vnon, Mac. 85. — N.Z. 

7S4v. .] — The mtgor. of 

land cannot, by a subsequent lease, 
confer on the lessee any rights which 
shall oonttict with those of the prior 
mtgee. — D reyer’s Trustee r. Lutucy 
(1884), 3 S. C. 59.— S. AF. 

784 Vi. .] — Where land 

mortgaged has subeequently been 
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(2 ) Qu, : how fai‘ the mtgee. by his own conduct, 
as by permitting the mtgor. to remain in possession 
A: to lease, without interfering, may preclude him- 
self from treating the mtgor. & his lessee as 
trespassers. — Evans v. Eixiot (1838), 9 Ad. & El. 
842 ; 1 Per. & Dav. 256 ; 1 Will. WoU. & 11. 744 : 
8 L. J. Q. B. 51 ; 112 E. K. 1242. 


Annotations : — As to ( 1 ) Distd. Burro wes v. Gradiii (1843), 
1 Dow. & L. 213 ; Poole Corpn. v. Whitt (1846), 16 
L. J. Ex. 229 ; Kearsley tJ. Philips (1883), 11 Q. B. D. 
621 : Underhay v. Read (1887), 20 Q. B. D. 209. Folld. 
Towerson v. .Tackson, [1891] 2 Q. B. 484. As to (2) DiStd. 
Doe d. Parry t?. Hughes (1847), 11 Jur. 698. Gencrallu, 
Mentd. Evans v. Matthias (1857), 29 L. T. O. S. 209. 


790 . Mortgagee substantially a 

party.] — C., the owner of a leasehold estate which 
was subject to a mtge., entered without the privity 
of the mtgees. into an agreement with P. to grant 
him a lease for twenty one years, & in 1875 P. 
took possession under this agreement. On Mar. 25, 

1881, the mtgees.’ solrs. wrote to 1*. stating that 
they, on behalf of the mtgees., had withdrawn (h’s 
authority to receive the rents & asking him to pay 
the rent due that day & all future rent to them. 
]\ wTote to ask Ch whether he ought to pay accord- 
ing to the notice, & C. replied that he would b(‘ 
correct in doing so. 1*. consulted his solrs., wiio 
inspected the mortgage deed, advised him tliat 
the mtgees. could claim rent from liim. J*. there- 
fore paid the mtgees. the rent due on Mar. 25, A 
on .June 22 gave them notice to determint* his 
tenancy at Christmas. At the end of the year the 
mtgees. refused to accept possession, A in .I'une, 

1882, they A C. commenced this action to compel 
P. to take a lease acujording to the agreement : — - 
Held : the notice by the mtgees. to tlu^ tenant to 
pay rent to them A the payment accordingly did 
away with the agreement betwn^en A 1*. A made 
1*. tenant from year to year to the mtgcjes. 

Evidence might have been given, if the facts 
were so, that the mtgees. were* in substance* ])artie*s 

the agreement for the lease, that ihny authorised 
it, A that it was made by the mtgor. for th(?m as 
well as for himself (Lord SKi.iioiiNE, (\). 

Hut the i)aramount right of the Tutg(*c‘s. being 
a.sserted, the tenant has availed himself of the right 
which in that case the law giv(*s him to consider 
himself as holding no longer from the mtgor., but 
as a tenant from year to year of the mtgees. (Lord 
Sedboknk, C.). 

When a mtgee. int(*rv<*nes by virtue of his 
paramount title, A claims I’ent, w’hich he lias a 
light to do without setting u]) any lease whatever, | 
tlxe rent if paid will be the previously existing rent, ' 
under a new tenancy from ytjar to year under the 
mtgees. (Loud Sedborne, (h). — ('oRUE'n' r. 
Plowden (1884), 25 Ch. 1). 078 ; 51 L. J. Ch. 109 ; 
50 L. T. 710 ; 32 W. 11. (507, (h A. 

791. Adoption by mortgagee.] -Webb r. 

Austin, No. 779, avk\ 

Acts of adoption.] — Sec Hub-sect. 0, . 

13. (/>) i., post. I 

792. Legal 6c equitable estate uniting in same 
party — Whether lease binding— Party with notice 
of lease.] — A. made an equitable mtgc;. to H., A 
aft-erwards agreed to grant a lease to C., wlio bad 
notice of the mtge. ; 13. afUu^wards purchased the 
equity of i*edemption, with notice of C. ’s agrec*ment, 

A took a conveyance to himself : — Held : B. w'as 


bound, out of his whole interest, to grant the lease 
to C. — Smith v. Phillips (1837), 1 Keen, 604; 
6 L. .T. Ch. 253 ; 48 E. R. 474. 

793 . After receiving rent from 

tenant.] — A. seis<;*d in fee, mortgaged in fee to B., 
& afterwards leased to deft. 1). purchased the 
legal estate from 13., A also the equitable estate 
from a party who derived it from A., which party 
also joined in the conv'eyance of the legal estate : — 
Held : D., though he had received rent from deft., 
was not bound by A.'s least? to him, but might 
recover against deft, in ejectment after expiration, 
of a notice to quit, or sue him for use A occupation 
after the payment A r(‘C(*iT)t of rent. — Doe d. 
Downe (Lord) r. Thompson, Downe (Loud) r. 
Thompson (1847), 9 Q. B. 1037; 8 L. T. O. 8. 
408 ; 11 Jur. 1007 ; 115 E. K. 1572. 

<S>r, also. No. 781. ante. 

Right of mortgagee to eject.] — l»ait IX., 

Sect. 2, sub-sect. 2, j^ost. 

(h) Adoption of Tenanry. 
i. Acts of Adoption, 

794. Acts in regard to rent— Claiming rent.] — 

The attorney foi* tiu* mtg(*('., who was al.so att(»rney 
f<u* (he mtgor.. having applied to the o(?cupicr of 
the land for rt‘nt to pay tlu* intt'rest of the mtge. 
with, A having threatem*d to distrain : - //r/rf ; 
the mtgee. could not tri'at the occujuer as a tr(*s- 
passer, A c‘ject him on a demise* anhuior to the 
apidieation by his attorney as above. — Doe d. 
Whitaker v. Hales (1831), 7 Bing. .‘322 ; 5 Moo. 
A P. 1:52 ; 9 L. .1. (). S. (\ P. 1 10 ; 131 E. K. 124. 
Annotations : — Distd. Deo d. v. (tadwallador (1831), 

2 B. A Ad. 473. Consd. Evhiih r. Elliot (1S3H), 9 Ad. A Kl. 
342. Reid. Doe d. WllkiiiHon r. CJoodior (1847), 10 Q. B. 
9r»7. 

795 . __ — .]- A ])l(?a to an action of debt 

on a demise* for rent, t/liat long bt'forc* the? time of 
the d(-*miHe made, plt.f. Juid b(?en <iiHeharg(*d under 
an lnsolv<*nt i)i*btor’H Act, A had b(;en i)ermittfHl 
by his assignee to r(‘main in the ixossessiou A 
managomc*nt ol promise's, A to makt? tlie demise 
in (pH'stion ; but t hat, ixefore any of tlu? rent 
bec?anie due, the* a,ssigiiee gave? a not.ict? claiming to 
have tlu? rent paid to him, whereby deft. be(?ame 
Habit; t.o pay to the assignee, the rt'version not 
being v(*Ht4*d in pitf., A Jiis rigid, having, by reason 

)f tlu* notice, bet^orne detcTiriined ; Held: bad 

on special demurrer. 

Where a mtgor. is in possession A, after tin* 
mtge., makes a lease, notict; by the mtgtit*. to tlie 
L'liant tt» pay tlu; rent to him will not of itself 
make liim tenant L) t he mtget*., but the old tenancy 
ereat.ed must hr; i>ut an end to, A a nt;w tenancy 
t:rt;ated by mtgees. rt;ceiving rent, from the ttuiant. 

-PARTiNtiTON r. WODDUOUK (1835), 6 Ad. A El. 
690 ; 1 liar. A W. 262 ; 5 Nev. A M. K. B. 672 ; 

4 L. J. K. 13. 239 ; J 12 E. it. 266. 

AmuAulion ; ~Consd. TowcrHoii r. .luekMoii, (1891] 2 ( 4 . B. 484. 

796. .1— Doe d. Downe (Loud) v, 

Thompson, Downe (Loud) r. Thompson, No. 793, 
ante. 

797. .J — CUKHEIT V. l^LOWDEN, No. 

790 , ante.. 

798. Receipt of rent.] — Uogkuh v. 

UuMPHiiEys, No. liiti,ante. 


leusod, the rntgroe. has the riirht to have 
the lease set aside as prejudicial to 
his rights. — Ai^bertyx «. Van der 
Wkstiiuizen (1888), 5 8 . C. 385. — 

S. AF. 

702 i. Legal d' equitable estate uniting 
in same party — U'hether lease binding — 
Party wUh notice of lease.}— A luti^r. 
J. — VOL. XXXV. 


haviriK made a lease of part of the 
miffed, premises, the iiitffoe., with 
notice of the lease, took from the mtffor. 
a conveyance of the equity of 
redemntiou, in such a w'ay as that, 
Instead of beluff kept distinct, it 
became united with the interest in 
the iiitffe. ; — Held : the mtffeo. was 
hound by the lease.— O'L ovuiiun e. 


(1873), 7 I. It. Eq. 483.— 


PART VI. SECT. 6, SUB-SECT. 6.— 
B. (b) 1. 

79S i. Acts in regard to rent — Receipt 
of rent.] — v. Ireland (1905), 
5 O. W . H. 417 ; 10 O. L. II. 87.— CAN. 

Z 
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Sect 5 . — Leases and ienaneies: Sub-sed. 0, JB. (6) 
i. cfc a.. A- C, (a) d: (b).] 

799. .] — Doe d. Bowman v. J^ewib, 

No. H19, 

800. .] — B. demised, by an instru- 

ment not under seal, three windows in a factory to 
pltfs. & stipulated to supply steam i)ower. B. at 
the time of the demise was mtgor. in possession. 
His mtjrees. sold to deft., who did not accept rent 
from pltfs., but continued to supply steam power. 
Hub8(?quently a dispute arose as to the terms upon 
which pltfs. should continue tenants of deft., who 
tliereupon cut off the steam i)ower. Pltfs. having 
sued deft, for cutting otT the steam power : — Held : 
no action would lie against deft.^ — S mith v. 
Egoinoton (1874 ), L. K. 0 C. 1*. 1 4r> ; 43 L. .1. 0. P. 
140; 30L.T.621. 

Aniu)t(dion : — Mentd. Man<!UcBior Brewery Co. v. Cooiiibs, I 
ll001J2Oh. 008. 

801. .] — In 1881, before tli<i coming 

into operation of Conveyancing l^aw of Property 
Act, 1881 (c. 41), leasehold premises were 

mortgaged by way of sub-demise to N. for the 
residue of a newly created tenn of sixty years, 
less the last three days thereof. In 1892 the 
mtgor. ])urported to underlet the ])remises to G. 

CO. for twenty one years at a rent of £140, & 
the deed contained a covenant not to sublet with- 
out the (!on8(int of thci landlord. In 1895 N. fore- 
closed the mtgor., but did not get in the last three 
days of the term, A thenceforward G. & co. paid 
the rcuit to N. until his d(iath in 1890. Subse- 
(juently G. & co. sublet the i)remises under a 
licence given by N.’s exors., who therein described 
themselves as btiing the I'evcrsioners on the under- 
lease of 1892. Pltf., who claimed through N.’s 
exors., brouglit an jwjtion against G. Co., & 
tlieir sub-lessee to r(H3over ))os8ession of the 
premises upon the footing that tlie underlease was 
not binding ui)on him x—Held : he was cstoi)ped 
as against both defts. fi*om denying that he was 
the reversioner on the underh'ase. — Keith v, 
(Jancia (II.) (V)., Ltd., |1904] 1 Ch. 774 ; 73 

L. .1. Ch, 411; 00 L. T. 305 ; ,52 W. II. 530 ; 20 
T. L. II. 330 ; 48 Sol. Jo. 329, 0. A. 

Annotation .—Mentd. AndcrHoii v. Kciultabos Assce. Soc. of 
United Htatos (1U2G). 134 L. T. 567. 

Notice of mortgage to tenant.] — Sec Nos. 

802-808, post, 

802. Notice of mortgage to tenant.] — Poi’e v, 
Biggs. No, 817, post, 

803. .] — In assumpsit for use & occupation, 

under a plea of non assumpsit, deft, may show that 
luj has receivi^d a notice to pay rent to a mtgee. 
of thi^ pnmiises. But if the action be for occupa- 
tion enjoyed before the noti(;e was received, then 
such a defence must be specially pleaded. 

When the mtgee. gave notice that the future 
rent was to be paid, it follows, that deft, ceased 
to occui^y by the iJemiission of the mtgor., but by 
the permission of the mtgee. The mtgee. might 
have ejected dc*ft. from the possession (Tindal, 
C.J.).— Waddilovk V, Baiinett (1836), 2 Bing. 
N. C. 538 ; 1 Dowl. 347 ; I Ilodg. 395 ; 2 Scott. 
763 ; 5 L. .1. C. P. 145 ; 132 E. II. 210. 

Amu)laiums : — Consd. Evans v, Elliot (1838), U Ad. & El. 
342 ; Wilton r. Dunn (1851), 17 Q. B. 294. Reid. Brook 
r, BiKgs (1830), 2 BiiiR. N. C. 672 ; Huyselden v. Staff 
(1830), 5 Ad. & El. 163 ; Newport r. Harley (1845), 14 
B. J. 6. B. 242 ; Mountnoy r. Collier (1863), 22 L. J. Q. B. 
124. Mentd. Selby v, Browne (1845), 14 L. J. Q. B. 307. 

804. .] — Pautington v. Woodcock, No. 

795, ante. 

805. .1 — A., after mortgaging in fee to B., 

demises to C. for years from Lady day, at a 
quart/erly rent. A. afterwards sells the equity 


of redemption in parcel of the mortgaged premises 
to B. B. in Aug. gives notice of the mtge., & 
requires 0. to pay to himself, & not to A., rents 
then due or thereafter to become due from C. in 
respect of the mtged. premises. B. then enters 
upon the parcel sold. In Dec. C. tenders to B. 
three qua^rs’ rent, due upon the lease, at 
Michaelmas, which B. refuses to accept : — Held : 
this notice was sufficient to establish the affirma- 
tive of an issue taken upon an allegation, that B. 
demised to C. for one year from the date of the 
notice. 

Mtgees. may adoi)t the act of the mtgor. in 
granting the lease ; or at least he may create a 
tenancy from year to year according to the terms 
of the lease (Tindal, C.J.). — Buown v, Stohey 
(1840), 1 Man. & G. 117; 1 Scott, N. II. 9; 9 
L. J. C, P. 225 ; 4 .Tur. 319 ; 133 E. R. 270. 
Annotaiitma : — ^Apld. Underhay r. Bead (1887), 20 Q. B. D. 

209. Dbtd. TowoiKoii r. Jackson, [1891] 2 (^. B. 484. 

Refd. Webb V. AiiHiln (1844), 7 Man. & G. 701 ; Keith v. 

Ganoia, [1904] 1 Ch. 774. 

g06. .] — A notice was sent by mtgees. to 

the occupier of the premises mortgaged demanding 
jiayment of rent to them instead of the mtgor., 
Hi, threatening distress upon non-i)ayment. There 
was no evidence of a previous tenancy between the 
occupier & the mtgor., & it appeared that the 
occupier never i)ai(l any rent before or after the 
receipt of the notice, nor did anything to show his 
assent to the notice : — Held : this notice was not 
sufficient to create a tenancy between the mtgees. 
& the occupier, so as to require a notice to quit 
before ejectment could be brought by the mtgees. — 
Biner V. Walters (1869), 20 L. T. 326 ; sub nom, 
Biuer V. Walters, 17 W. R. 649. 

807. Claim by executors of mortgagee — 

Claiming under mortgagor.] — Evans v, Elliot, 
No. 789, ante, 

g08. Tenant remaining In possession.] — 

Mtgor. let the mtged. premises subsequently to 
the mtge. Mtgef*s. gave a notice to the tenant 
informing him of the existen(;e of the mtge. & 
requiring him to i)ay to them the rent thereafter 
to accrue due. The tenant continued in posscission 
after the receipt of the notice, but there was no 
other circumstance from which an agreement for 
a tenancy could he inferred : — Held : the mere 
fact of the tenant i'(*maining in possession afttjr 
notice to payment to the mtgees. was not evidence 
of an agreement that lie should become tenant to 
the mtgees. — Towerson v, Jackson, [1891] 2 
Q. B. 484 ; 61 L. J . Q. B. 36 ; 65 L. T. 332 ; 56 
J. P. 21 ; 40 W. 11. 37, C. A. 

AnnotatUm : — Consd. Dunlop v. Macedo (1891), 8 T. L. II. 43. 

809. Permission to mortgagor to lease.] — 
Evans v, Elliot, No. 789, ante, 

810. Permitting repairs of premises — Privy to 
expenditure on improvements.] — Where a mtgor. 
who continues in possession of the mtged. premises 
with the consent of the mtgee., makes a lease to 
a third party who exj^ends money in improving 
them, the circumstance of the mtgee’ s having 
occasionally gone to look at the improvements, 
is not of itself evidence for a jury that he has 
accepted the lessee as tenant. — Doe d. Parry 
V, Hughes (1847), 9 L. T. O. 8. 82; 11 Jur. 
098. 

811. Receipt of interest.] — In ejectment by a 
mtgee., the mere fact of his having received interest 
on the mtge. down to a time later than the day of 
the demise in the declaration, does not amount to 
a recognition by him that the mtgor. or his tenant 
was in lawful possession of the premises tiU the 
time when such interest was paid, & consequently 
is no defence to the ejectment. — Doe d. Roqers 
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r. Cadwaixader (1831), 2 B. & Ad. 473 ; 109 
B. B. 1218. 

Annotations : — ^Refd. Evans r. Elliot (1838), U Ad. & El. 342 ; 

Doo d. Wilkinson v, Goodler (1847), 10 Q. B. 957. 

ii. Nature of Tenancy Crcaied, 

812. Yearly tenancy only.]— Doe d. Bowman 
V, Lewis, No. 619, ante. 

813. Term created by mortgagor not set 

up.] — Doe d. Hughes v. Bucknell, No. 786, 
attic. 

814. Whether application of terms of iease 

implied.] — Brown v. Storey, No. 805, ante. 

815. ,] — Keith v. Gancia (R.) & 

Co., IjTD., No. 801, ante. 

816. At previously existing rent.] — 

Corbett v. Plowden, No. 790, ante. 

C. Effect of Estoppel on Tenant, 
a) In General. 

817. May treat mortgagor as landlord — Until 
mortgagee interferes.] — (1) Mtgee. having given 
notice to the tenants liolding the intged. premises 
under leases granted by the mtgor. aftcu* the mtge., 
is (uititled to receive from those tenants tln^ rents 
actually due at the time of the notice?, as well as 
those which accrued due afterwards. Where such 
rents had been received by the agent of th(? intgoi*. 
after his bkpey., k> were not actually paid over ; — 
Held : the agent might retain such nuil/S in order 
to pay the interest accruing due on the mtge. to 
the mtgee., who had i*equired him to do so, & the 
assignees could not recover th<?m, 

1 have no doubt, that in point of law, a tenant 
who (;om<?s into possession under a dcunise from a 
iritgor., after a mtge. executed by him, may con- 
sider the mtgor. his landlord so long as the mtgee. 
allows the mtgor. to <;ontinu<? in jiossession ^ 
receive the rents ; & that payment of the rents by 
the tenant to the mtgor., witlujut any nijtice of the* 

iritge., is a valid payment Th(? mt gor. cannot 

dispute tlie title of the mtgee. When th(? mtgor. 
occupies the pi-eniises, he holds under the mtgee., 
who may put an end to the rights of the mtgor. 
(Bayt.kv, J.). 

(2) Mtgee. by giving notice of the mtge. to the 
tenant may thereby make? him his tenant. At 
entitle himself to rcjceive the r<?nts (Bayley, .L). 

(3) Any lease granted by the mtgor. aft«*r the 
mtge. is void as against the rntgei;. (LTTTL.Er>Ai4K, 
.L).— Pope Biggs (1829), 9 B. A V. 245; 4 
Man. & Ily. K. B. 1 93 ; 7 L. .1 . O. S. K. B. 2 46 ; 109 
K. K. 91. 

Anruttaiions : — -As to (1) CODSd. Part iiigUm r. Woodcock 
(i Ad. Sc El. 090; Waddllove r. llarnott (1830). 

2 N. C. .'i.38. Refd. Boodlt? v. Cambell (1844), 7 

Alan. & G. 38(1, As t<t (2) CODSd. Evans r. Elliot (1S38), 

9 Ad. Sc. El. 342. Generally . Be!d. HraiUiwalU^ r. Wattn 

(1832), 2 Tyr. 293; Burrows n. Graydcii (I M3). 7 .Jur, 

942 ; Tumor r. Cameron’s CJoalbmok .SUjaiii Co. 

(18.'»0). 5 Exch. 932; Wilton r. Dunn (18r>l). 17 Q. B. 

294 ; Kusdeii v. Pope (1868), L. It. 3 Exeli. 269. 

818. Paying of rent to mortgagor — No notice by 
mortgagee.] — Pope v. Biggs, No. 817, ante. 

819. Covenant to deliver up fixtures — Notice of 
mortgagee's title after expiry of term.] — Deft, 
was tenant to pltf., who was owner of the equity 
of redemption, under lease whereby deft, cove- 
nanted to deliver up to pltf., at the expiration 
of the term, the premises all fixtures therein. 
The term expired on Apr. 1, 1855 ; Ac on Apr. 10, 
pltf. demanded possession, which was not given. 
On Apr. 13, the mtgee. gave notice to deft, to pay , 


the rent & deliver up the premises to him. Pltf. 
having sued deft, for a breach of bis covenant in 
not delivering up the fixtui*es : — Held : deft, was 
not estopped from setting up the title of the 
mtgee., & pltf. could not recover the value of the 
fixtures, but only the actual damage sustained by 
him in consequence of their detention from Apr. 10, 
to Apr. 13. — Watson v. I^ane (1856), 11 Exch. 
769 ; 25 L. ,T. Ex. 101 ; 26 L. T. O. S. 260 ; 2 
Jur. N. S. 119 ; 4 W. R. 293 ; 156 B. R. 1042. 
Annotations: — ^Befd. Delaney v. Fox (1857), 2 C. B. N. S. 

768 ; Hodgson v. AloCreogh (1923), 93 L. J. Ch. 339. 

Payment to mortgagee.] — See Sub-sect. 0, C. 
(6), post. 

(b) Defence to Claim of Mortgagor for Hent. 

820. Payment to mortgagee.] — In 1796, H. 

demised to S. for sixty-eight years, premises which 
in 1793 had been mortgaged to P. S. assigned to 
N., who underlet to 1). In 1818, JI. conveyed the 
premises in fee to It. N., who was also agent of 
H., paid the interest on the mtge. to P. from 1816 
to 1820 to the amount of tin* rent res'erved. Jt. 
distrained for rent in 1820:— //c/d: !>., w4io 

replevied at tlie instigation of N., might, under th(' 
)>lea of rietis hi. arricre, avail himself of t hese pay- 
ments. — U yer V. Bowlkv (1824), 2 Bing. 91 ; 9 
Moore, O. P. 196 ; 2 L. J. O. S. (^ J*. 129 ; 130 
E. H. 210. 

AntMiaiUms : — Refd. Johnson r. Jones (1839), 8 1^. J. (^. B. 

124 ; Whoclcrr. Bransconibo (1843), 5 C). B. 373. 

821. After demand.] Alchoune v. 

Gomme, No. 777, ante. 

822. — .] — 'IV) an avowry of a distress 

for rent pltf. pleaded that, befon; deft, had any 
intercjst in the premises, th(*y wtu’e mortgaged in 
fee ; that the mtgor. reinaintul in po88e.ssioii. At 
demised to (kift. ; that deft., tin? mtge. money 
being still due, demised L) pltf. ; that aftesrwards, 
the mtg(‘. money being still due, A interest thereon, 
At £14 avow<*d for by deft., being also in arrear, the 
mtgee. gave notice pltf. to i)ay the £1-4 to him 
instead of to deft., A tlireaU?ned, in case of non- 
payment, to i>iit the? law in f«jrce?, A was then about 
to put the? law in force, wl)e*refore* pltf. nectissiirily 
paid that sum to tlie mtgee., A so tin? said sum was 
not in arrear ; concluding witli a v<.*rilication 
Held : the plea was good, bejing a i)le?a of payiin?ril-, 
A not of nil hahuili in tenementis ; it was iiol b;»,d 
for 8c?tting out the circumstance?** of the? payrnen,., 
e)r for coiieduding witli a verification. — .J oknhon v. 
Jones (1839), 9 Ad. A El. 809 ; 1 Per. A Duv. 651 ; 

8 L. .r. Q. B. 124 ; 112 E. R. 1421. 

AnwjUUions :—^0VL%^. Carporilynr v. J’arkor (1857), 3 (\ B. 

N. S. 206. PoUd. Uinlerhay r. R(»a«l (1 887), 20 Q. Ii. 1). 

209. Reid. Iloodlo V. (Jamboil (184 1), 7 Mail. Sc G. 386. 

823. .] — Plea, that the? premise?s in 

eiuestiou had been mortgage?d U) H. to sejcure the 
i*crpayment of £200 A int(.?r(.*Ht in six montlis. Tliat 
before deft, began to use* A oe?cupy thei said 
promises, the said six months luid elasp'.'d, without 
the repayment of the sa>id sum of £200 which still 
remiained due. O’liat until the ceimrrie^ncemejnt of 
the suit, the? mtgor. continued the? control A man- 
agement of the? ])remise8. Tliat before the 
commence?raent of the suit, deft, was required by 
notice to pay to the assignije? of the? mtgee. the 
amount sought Uj be rtjcovered, A that from the 
time of the giving of such notices eleft was liable 
to pay same to such assignese ; — Held : the pica 
was no answer to the action. 

Sendtle: if payment had actually becsn made 


PART VI. SECT. 5, SUB-SECT. S.— 
C. (a). 

817 i. May treat martga^ as land- 
ward — Until morigaoee interferes . ) — 
McFabi.an£ V . Buchanan (1862), 12 


C. P. 591. —CAN. 
p. When tenant in 

— Acquiescence in „ . 

was mortgaged by A-, with the icoii* 
sent A approval of B., who woe in 


IK>H«eHHir)n : — //eld : B. was esstoppod 
from sotting up any iitlo foundesd on 
pOMHOSHiOtl IMSfurO Ul(3 oxociitloii of 

mtge.— Boys e. Wood (1876), 39 

U. C. It. 495.— CAN. 

z 2 



340 


Moetgage. 


SccU 5. — Leases a)id Unattcies: Sub-seeL 0, C. (b), 
D . ; su b -sects, 7, 8 <fc 1). Sect. 6.] 

undtvr a claim by the mtgee., such i)aymcnt might 
have been pleaded as a defence to the action. — 
Wilton v. Dunn 17 Q. B. 294. ; 21 L. .T. 

Q. B. 60; 17 L.T. O. S. 155 ; 15Jur.ll04; 117 
B. Ti. 1292. 

j7i,not(Uion : — ^Refd. Hickman v. Machlii (1859), 4 H. & N. 
716. 


824. .] — A mtgor. let the mortgaged 

premises subsequently to the mtge. During the 
quarter ending at Michaelmas the mtgees. gave 
a notice to the tenant informing him of the 
existtmee of the mtge., & that the principal 
sum was still due & owing together with an 
aiTear of interest, & requiring him to pay the 
rent th(a*eafter to accnie du(^ to them. The rent 
which became due at Michaelmas being still 
un))aid, an order was madt^ in an action against the 
mtgor. a})pointing pltf., who had recovered 
judgment, reccjiver of the rents of the premises, 
“ without prejudice to the rights of any prior 
incumbrances wlio may think proper to take 
possession of the same by virtue of th(?ir respective 
securithis.” »Subs(‘quently the mtgees. threatened 
the tenant with legal proceedings unless he paid 
th(i r(‘nt to them, A tlu; t(*nant thereupon paid them 
tlu^ quarter’s rent due at Michaelmas. The 
receiver claimed ])a5nm(*nt of such rent from the 
tenant : — Held : the t(‘nant’s occux)ation after 
noti(re to pay r(uit to tiu* mtgees. was evidence 
from which a tenancy to the mtgees. ought 

be inferred, tluuudore h(* was justified in pay- 
ing th(^ rent to them, & could not b(5 liable for same 
I’C'iif- to tlic^ mtgor. or any one claiming under him. 
— Undukjiay V. Bkad (1887), 20 Q. B. 1). 209; 
57 L. .1. Q. R. 129 ; 58 L. T. 457 ; ^16 W. 11. 298 ; 
4 T. D. It. 188, V. A. 

JtmnfaHon : Dbtd. 'revvorson v. .luckKoii, 11891 j 2 Q. B. 484. 

825. In respect of occupation before notice 

• — Must be speciaiiy pleaded.] — W addilove v. 
Baunktt, No. 803, anie. 

826. Notice to pay from mortgagee.]~~WAi)- 

|)IJ. 0 VE V, Baunktt, No. 803, ante. 

827. Apportionment — Between rent of 

furniture and house — Lease of furnished house.] — 

'^riic owner of a house, having mortgaged it in lee, 
tV c^ontinuing in possession let it as a ready furnishecl 
Jw'use to deft. He afUuwards became bkpt. 
tV then, with the assent of this assignees, let the 
hou8i‘ ready furnished to deft., by the week, who, 
alter three weeks’ occupation, received notice from 
the mtge(‘. to pay j-ent to him \—HeXd : in an 
iiction brtmght by the assignt^es for use &> occupa- 
tion of the house iV furniture, the rent of the house 
A furniture might b(^ api)ortioned. — Sai^mon v, 
Matthews (1841), 8 M. A W. 827 ; 11 ij. J. Kx. 
59; 151 K. B.. 1275. 

Ammtajtion Apld. Hoaro r. Hovo BuugalowH (1912), 66 

Sol. ,10.686. 


828. Without actual payment.] — Where 

the lessor of premist's at a rent payable quarterly 
Jiad given a wntten autlioj'ity to a mtgee. to receive 
rent Irtun the lessei', the mtgee. had given notice 
to th(‘ lessee, to pay such rent to no one but liim, & 
th(* lessee had paid the mtgee. such rent from time 
to time, & there was still an arrear of interest due 
froni the lessor on the mtge. : — Held : these facts 
furnished no defence, under non tenuit & Hens in 
arrierei pleaded by the lessee to an avowry of the 
lessor in respect of a quaiter’s inmt which the lessee 
had not paid to any one. — WTieeijsii v. Brans- 
COMBE (1843), 5 Q. B. 373 ; Dav. & Mer. 406 ; 13 

h' li S ; 2 L. T. O. S. 187 ; 7 Jur. 1131 ; 114 
Jb!i. It. 1^91). 

Anwiaiion Re!d. Uudorlitty v. Read (1887), 58 L. T. 457. 


829. .] — Wilton v. Dunn, No. 823, 

anie. 

830. .] — In 1856, B., a mtgor. in 

possession, agreed that he & all necessary parties 
would execute, & deft, agreed to take, a lease of 
certain premises ; deft., until the lease should be 
granted, to have the use & occupation thereof as 
tenant from year to year. There was a provision 
for payment of costs of B. & the mtgees. The 
mtgees. assented to the agreement though they 
were not parties to it. Deft, entered & paid rent 
to B. up to Michaelmas, 1857. On Dec. 12, 1857, 
B. assigned to pltf. In Apr. 1858, the mtgees- 
gave notice to deft, to pay the rent due to them, 
but no rent was in fact paid to them by deft. 
Pltf. sued for the rent due from Cliristmas, 1857 : — 
Held : the notice by the mtgees. to deft, to pay 
rent to them was no answer to the action for the 
rent due cither before or since the notice. — 
Hi(.‘Kman V. Machin (1859), 4 11. A N. 716; 28 
L. .J. Ex. 310 ; 33 D. T. O. S. 206 ; 5 Jur. N. S. 
576 ; 1.57E. K. 1023. 

Annotatimis : — Re!d. Mitchell v. Loo (1867), L. U. 2 Q. B. 

259 ; Underhay v. Road (1887), 20 Q. B. 1). 209. 

Right of mortgagee after notice.] - *S’ccPart IX., 
Sect. 2, sub-sect. 4, posL 

JJ. Itcmcdy of Tenant ejected by Moriyayec. 

831. Against mortgagor — Not against mort- 
gagee.] — Doe d. IIuoiies v. Bucknell, No. 786, 
ante. 

832. Damages against mortgagor — Covenant for 
quiet enjoyment.] — By a deed of settlement made 
by deft, in 1842. under a power contained in his 
father’s will, a t(;rm of one thousand years in 
certain estates was limited to T, & W., in trust, 
by mtge., sale or otherwise to raise a sum not 
excticding £10,000 for paj^ent of deft.’s debts; 
& in 1843 the trustees assigned the term by way 
of mtge. to A. A B., deft, being a x>arty to the 
deed, covenanting for payment of the principal 

6 interest, & also for title in the trustees, & for 
quiet enjoyment by the mtgees. in case of default. 
His assignment contained a power to deft, to lease, 
by A with the consent & approbation of the 
mtgees., their heirs, etc. In 1846 deft, without 
having obteined the consent of the mtgees. granted 
a lease of i>art of the lands to pltf. with a covenant 
for quiet enjoyment during the term, “ without 
the let, suit, trouble, denial, eviction, molestation 
or disturbance of the lessor his heirs or assigns or 
any person or x)ersons claiming or deriving or to 
claim or derive, by, from or under him, them, or 
any of them.” Pltf. in 1851 received a notice from 
the surviving intgee., informing him of the mtge. & 
that the principal ic interest were unpaid & in 
arrear, & requiring pltf. to pay rent to him. 
Having consulted his attorney & finding that he 
could not successfully resist the claim of th(? 
mtgee., pltf. consented to give up possession of 
the land tt) him, & the mtgee. entered &; took 
possession, paying jiltf. £75 as a compensation for 
certain improvements : — Held : pltf. was entitled 
to maintain an action upon the covenant for quiet 
enjoyment, the facts showing an eviction or at 
all events a molestation A disturbance of pltf., 
by one claiming title, by, from, or under deft. — 
Oahpenteh V. Parker (1857), 3 C. B. N. S. 206 ; 
27 L. J. V. P. 78 ; 30 L. T. O. S. 106 ; 22 J. P. 

7 ; 6 W. R. 98 ; 140 E. R. 718. 

Annotations .—Reid. Jte Emory & Barnett (1858), 4 C. B. 

N. 8. 423. Montd. Eastern Counties Ry. v. Dorlinsr (1859), 

6C.B.N.S.821. “av 

833 . — Contract to grant lease.] — ^A mtgor. 
entered into a contract to grant a lease, which 
the mtgee. i*efused to ratSy ; — Held : specific 
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performance could not be enforced, but the ct., 
under 21 & 22 Viet. c. 27, s. 2, assessed the damages 
sustained. — Howe r. Hunt (1862), 31 Boav. 420 ; 
22 L. d* Ch. 36 ; 7 1.. T. 124 ; 26 J. P. .563 ; S 
Jur. N. 8. 834 ; 10 W. R. 813 ; .54 K. K. 1201. 
Annotedim : — ^Refd. Middleton v. Ma^ay (1864), 2 Hem. 

& M. 233. 

834. Contract to grant lease — Specific per- 
formance not granted.] —Howe v. Hunt, No. 83.3, 
ante* 


Sub-sect. 7. — Distiiess. 

Sec Distress, Vol. XVIII., p. 279, Nos. 1 54-1.59. 


Sttb-sect. 8. — Enfob.(’kment of Covenants 

BY MoRTGAOOH in POSSESSION. 

Sce^ now, Ijaw of Ihopei'ty Act, 1925 (c. 20), 
ss. 98, 141. 

835. Under Judicature Act, 1873 (c. 66), 
s. 25 (5) — Action for breach of covenant.] A 

rntgor. in receipt of Hie rents A: ]iro(its has a 
surticient interest to enable him to maintain an 
action for an injunction to restrain an injury dont* 
to tli<‘ mtged. property without- joining the 
mtgee. 

F., being owner of copyhold land, (covenanted 
with S. to stand seised th(‘r(*of in trust for him 
A his heirs, subject to a rent, A: subj(*ct to a 
(covenant by 8. not to use any building (irect(*d 
thereon as a b(‘erhouHe. All the estate of S. 
vested in deft. P. sold the land to plt-f., B. 
advancing the purchase money, A: it was conveyc‘d 
to B., subject to a proviso for conveyance to pltf. 
upon jiayment by him to B. of the amount 
advanced. Deft, used tlie building erecd-ed upon 
t he land as a beerhouse : — Held : upon the gent'ral 
principles of equity, pltf. was (uititled to resti*ain 
deft, by injuneddon from using tlu* building for 
that purpose without joining 11. Qu. : wdiether 
•lud. Act, s. 25 (5), would havt* entitled ])ltf. to 
an injunction in his own name. 

It by that- sub-section jsub-secd. 5] the mtgor. 
may sue for possession on rents A: jirolits or in 
respect of tre.spass or other wrong, meaning 
wrong independent of any contract or duty, it 
is possible that thc^ mtg(jr. may siu^ for rents A: 
profits, but not for breach of covenant- to insure 
against hre or to ivpair (Bkamw'EI.1., D..!.). 
Pairclouoh V . Mausuai.l (1878), 4 Fx. 1). 37; 
48 L. ,1. Q. B. 146 ; 39 L. T. 389 ; 27 W. H. 145, 
C. A. 

Anmdations : — FoUd. Bennett v. HukIich (ISS(i). 2 T. L. H. 
715. Apld. Van Gclder, Apsinion r. .Sowt^rby Bridge 
United District Flour Soc. (1890), 44 (li. D. 374. Consd. 
Matthews v. Usher (1899), 68 L. J. Q. B. 9»H ; Turner v. 
Walsh, [1909J 2 K. B. 484. Refd. Allen r, 1. B. UonirH., 
11914J 2 K. B. 327. Mentd. Re Hoyles, Bow r. .Jugg, 

1 1911 J 1 Ch. 179. 

836. .] — C-onveyancing A: IjAW of 

Propeity Act, 1881 (c. 41), s. 10, gives to a mtg(jr. 
entitled to f^ossession or to rciceipt (.»f the rents A: 
profits of land subject to a leaser whose mtgee. 
lias neither taken possession nor given notice of 
his intention to take possession tlie right to sue 


the lessee for damages for breach of a cov(*.nant to 
repair contained in the lease. 

Jud. Act, s. 25 (5), gives the mtgor. no such 
right. 

In the absence of any spt'cial agreement the 
damages wdicn recovered undoubtedly belonged 
to the mtgor. (Farwell, L..1.). — Turner r. 
Walsh, |1909] 2 K. B. 48 1 ; 78 D. J. K. B. 753 ; 
100 L. T. 832 ; 25 T. J.. H. 605, C. A. 

AnTwtaiiou Allen r. 1. B. C’onirs., [1014] 2 K. B. 

329. 

837. Re-entry for breach of covenant — No 

right.] — .lud. Act, J873 (c. 66), s. 25 (5), does not 
give to a mtgor. in posst‘ssion of laud, subject- to 
a l(‘ase, the right to rt‘-(‘iit-(u* for bri‘ach of t-he 
covenants of the huise. — Matthews r. Usher, 
[1900] 2 Q. B. 535 ; 69 J.. .1. Q. Ih 856 ; 83 L. T. 
.353; 49 W. U. 10; 16 T. L. H. 193; mh now. 
Mathews r. Usher, No. 1, 14 Sol. .lo. 606. (\ A. 
.innoiatioHS -Apld. Molynenx v. Bicluirtl. [10061 1 Ch. 

:U. Refd. Turner r. Wulslt, |1000) 2 K. B. ISl. Mentd. 

.lolly r. Bn>wn, 1 10141 2 K. B. 109. 

838. ,| ntf. ask(*d for poss('ssiou 

& for damages in rt'speel- of hrciaehes of tin* 
eovenaiits in the h'asi*. . . . 33iei'e is a distiiiet- 
authority of the Ct. of Apjieal in tin* casi* of 
Matthetvs v. Usher, No. S37, ante, that tlu^ action 
w'as not maintainabl(‘ ( K ekewich. .1 .). -Moi.ynehx 
e. RlCHAHi),jl906| I (3i. 31 ; 75 J.. .1 . (Mi. 39 ; 93 
U. T. 698 ; 51 W. H. 177 ; 22 T. L. R. 76. 

See, now, l^aw of l*ro]Kd‘t y Act-, 1925 (e. 20), s. 98. 

839. Under Conveyancing & Law of Property 
Act, 1881 (c. 41), s. 10 Action for breach of 
covenant.] - 3'hrner r. Walsh, No. 836, ante. 

See, now, J^aw" of Uropi*rty Act-, 1925 (c. 20), 
s. 111. 


SiTB-8K(T. 9. — Surrender of Ukases to 
Mortoaoor. 

See Landlord A: Tenant, \'oI. XXXI., p. 508, 
Nos. 6557, 6558; Law of Urop(‘rty Act, n»25 
c. 20), SH. 99, 100. 


8e(t. 6. -action to restrain injury to 

PROPERTY. 

Sec Law' of Property Act-, 1925 (e. 20), s. 98, 

840. Who may maintain proceedings - Agent 
of mortgagor No authority from principal No 
personal Interest.] Hunter r. Nock holes (1816), 
7 L. 3\ (). S. n ; 10 .lur. 771, L. U. 

841. - — Mortgagor In receipt of rent - - 
Premises let to tenant Whether reversion sulll- 
Clent.j — Where a mtgor., w ho had l<*t the. prop<jrt-y 
t^ a tiniant subseiiiumt to tlu; mtgt?., brought an 
acti(jn against a railw'ay co, for t*r(?cting a shed, 
in which they repaired their engiiu-s, so n(?ar to 
the mtgor.’s pniinises as to a nuisance, At 
diminish the value of his jinmiisiJH : — He.ld : tli*^ 
supposed nuisanct* from tli<^ allc;ged noise A- 
hammering in repairing th<* <?ngin<is was not of 
such a permareni nature? as t-o enable pltf. to 
sujjport this action as an injury to his r<?v(?rMiori, 
Qu. : wli(?ther pltf. as mtgor,, the prtjrnises being 
lot by him to a tonant, had such a reversion to 


PART VI. SECT. 5. SUB-SECT. 6.— D. 

834 i. Coniritct to grant lease — Specific 
performance, not granted ,] — CkMJTlOAN 
t*. Hastlkr (1804), 2 Sch. & Lef. 160.— 

IR. 

PART VI. SECT. 6. 

q. General rule .] — The mtgor. of 


property, where the intge. d(H;d c<»n- 
' { a clause providing for the n^tain- 
ing pofMCMiion until default (hucIi 
default not liaving taken idoce), Ih 
entitled ho long oh the mtge. continueH 
in for(5e without default, to maintain 
ail oettion for an Injury done to the 
reversion. — KooBRsr. Hk’Kson (1861), 
10 U. P. 481.--CAN. 


r. If'/io may mairUain adion , — 
Mortgagor — Wtieiher mortgagee need be 
party to proceedingn .] — M(;Mcm.kn 
Fhkk (1HH7). 13 O. H. 57.— CAN. 

I, Trespass.] — Under Jud. 

Act tS. H.) the owner of the equity 
I of redemption can maintain an action 
i for t.rifHpaHM to mtged. property Hl 
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Mobtoage. 


!. 6 . — Action to restrain injury to property. 
Sect, 1, Part VII, Sects, 1 & 2.] 

entitle him to bring the action. — Mumford v, 
Oxford, Worcester &; Wolverhampton Ry. 
Co. (1850), 1 H. & N. 34 ; 25 L. J. Ex. 265 ; 27 
L. T. O. 8. 58 ; 150 E. R. 1107 ; sub nom. Mount- 
ford V, Oxford, Worcester & Wolverhampton 
Ry. Co., 4 W. R. 457. 

Annoiaiima Apld. Mott v. Shoolbred (1875), L. R. 20 Eq. 

22 ; Rust V. ^ctoria Graving Dock Co. & London & St. 

Katharine Dock Co. (1887), 36 Ch. D. 113. Refd. Simpson 

V. Savage (1856), 1 B. N. S. 347 ; Tancred v. Allgood 

(1859), 4 H. & N. 438 ; Cooper v. Crabtree (1881). 19 

Ch. D. 193 ; Byass v. Bettam (1885), 2 T. L. K. 88. 

842. Without joining mortgagee.] — 

Pairclough V, Marshall, No. 835, ante, 

843. How sufficiency of possession 

determined.] — No action will lie for the erection of 
a building which causes a chimney to smoke in 
premises upon adjoining land ; A, a demise of a 
dwelling house does not by implication grant any 
right to the free passage of air or smoke from the 
same over adjoining land of the grantor. The 
question whetlier a mtgor. is in such possession of 
rents & profits of land as will (intitle him, under 
.lud. Act. 1873 (c. 00), s. 25 (5), to bring an action 
in respect of such land is to be determined by 
reference to all the circumstanccis of the case, A 
by the possibility of doing justicti upon the existing 
rcicord between all parties int(;rosted. Where the 
owner of the equity of redemption suing for 
damages for obstruction to light A air had granted 
a second mtge. with power to the mtgee. to collect 
the rents, A both mtgees., though declining to be 
joined in the action, had expressed their readiness 
to giv(^ all requisite discharges to deft. : — Held : 
the mtgor. could maintain the action in his own 
name, but the damages recovered must be paid 
int() ct., to await the execution by the mtgees. of 
a discliarge of all claims by them against deft. — 
Benneit V, T1u(3HKH (1880), 2 T. L. R. 715, D. C. 

844. Mortgagor not In possession of rents — 

Mortgagees declining to join — Willing to give 
requisite discharge.] — Bennett v , Hugheh, No. 
843, ante, 

845. Infringement of patent — Right of mort- 
gagor — Mortgagee registered “ as mortgagee ” — 
Mortgagee declining to join.] — V., the registered 
assignee of a patent, mortgaged it, A the mtgee. 
was regisl-t'red “ as mtge^o.” After this, V. Bue(l an 
infring(u* wiriiout making the mtgee. a party. 
Deft, pleaded that V. was not the proprietor A 
could not su(\ The mtgee. declined to be made a 
co-pJtf., A was not added as deft. ; — Held : as the 
mtgee. was not registered as assignee or proprietor. 
Patents, Designs A Trade Marks Act, 1883 (c. 57), 
did not apply, A the case must be decided accord- 
ing to the general law as to mtges., A V. could sue 
without making the mtgee. a co-pltf. — Van 
(lELDER, APSIMON A Oo. V, SOWERBY BRIDGE 

United Distrh'it Flc^ur Society (1890), 44 Ch. U. 
374 ; 59 L. J. Ch. 583 ; 03 L. T. 132 ; 38 W. R. 
025 ; 0 T. L. R. 338 ; 7 R. P. C. 208, C. A. 

846. Benefit of covenant running with land — 
Made with mortgagor alone.] — Where on a sale the 
benefit of a covenant restricting the use of the 
purchas(u*’s land is clearly annexed to all or any 
part of land retained by the vendor, it passes by 
assignment of that land or any part thereof, A 


may be said to run with it, as well in contemplation 
of equity as of law, without proof of any special 
bargain or representation on the assignment, A 
even though the assignee is ignorant of the exist- 
ence of the covenant. In such a case it runs not 
because the conscience of either party is affected, 
but because the assignee has acquired something 
which adhered in or was annexed to the land. As 
in contemplation of equity a mtgor. is the true 
owner of the land, the benefit of such a covenant 
will run with the land in equity where it is made 
with a mtgor. alone, notwithstanding the rule at 
law according to which a mtgor. for this purpose 
was treated as a stranger to the land. — Rogers v, 
Hosegood, [1900] 2 Ch. 388 ; 09 L. J. Ch. 052 ; 
83 L. T. 180 ; 48 W. R. 659 ; 10 T. L. R. 489 ; 44 
Sol. Jo. 007, C. A. 

Annoiaiims : — ^Mentd. Klnibor v. Admans, [1900] 1 Ch. 412 ; 
Muller V. Trafford, [1901 J 1 Ch. 54 ; Weatheritt v. Cantlay 
(1901), 84 L. T. 768 ; Humphery v. Young (1902), 87 
L. T. 551 ; Formby v. Barker, [1903] 2 Ch. 639 ; Ilford 
Park Estates v. Jacobs, [19031 2 Ch. 522 ; Woodall v. 
Clifton. [1905] 2 Ch. 257 ; Re Nisbet & Potts’ Contract, 
(1906] 1 Ch. 386 ; Forster v, Elvert Colliery Co., Quin v. 
Same, Seed v. Same, Morgan v. Same, [1908] 1 K. B. 629 ; 
Reid V. Bickerstaff, [1909] 2 Ch. 305 ; Ricketts v. Enfield, 
11909] 1 Ch. 544 ; Wilkc^s v. Spooner, [1911] 2 K. B. 473 ; 
Long V. Gray (1913), 68 Sol. Jo. 46 ; L. C. C. v. Allen, 
[1914] 3 K. B. 642 ; Mlllbourn v. Lyons, [1914] 2 Ch. 231 ; 
Day V. Waldron (1919), 88 L. J. K. B. 937 ; Ives v. Brown, 
[1919] 2 Ch. 314 ; Westhoughton IJ. C. v. Wigan Coal A 
Iron Co., [1919] 1 Ch. 159 ; Northboume v, Johnston, 
[1922] 2 Ch. 309: Chambers v. liandalJ, [1923] 1 Ch. 
149 ; Kelly v. Barrett, 11924] 2 Ch. 379. 

Right of mortgagee to protect security.] — See 

Part IX., Sect. 1, sub-sect. 2, post. 


Sect. 7.~~0THER CASES. 

847. Money paid into court on compulsory pur- 
chase — Petition by tenant for life — Need not be 
served on incumbrancers.] — Tenant for life, em- 
powered under Lands Ulauses Consolidation Act, 
1845 (c. 18), to treat for the fee, contracted to 
sell lands t-o a railway company. 

The vemdor presented a petition for the invest- 
ment of the purchase-money, which had been paid 
into ct., in stock A payment of the dividends to 
liimself. The co. then brought to the knowledge 
of the ct. that p(?titioner hail mortgaged A other- 
wise incumbered his life estate, A suggested that 
the incumbrancers should have been served A the 
petition stood over for that purpose. Semble : 
unnecessary t/O serve the incumbrancers, petitioner 
being mtgor. in possession quite undisturbed by 
the incumbrancers. — Re Hungerford, Re Rugby 
A Stamford Railway Act, 1840 (1855), 1 K. A J. 
413 ; 1 .Tur. N. S. 845 ; 69 E. R. 520. 

AnnotcUion : — ^Distd. Re Hatfield’s Estate, Rc Leeds Water- 
works Acts, 1852, 1856 (1861), 29 Boav. 370. 

848. .] — Upon a petition for 

payment to petitioner of the income of a fund 
arising from the sale of land to a railway co., 
petitioner being in possession at the time of the 
sale as tenant for life, subject to mtges. created 
by lumself, the ct. will make an order, without 
requiring the mtgees. to be served with the 
petition. But settle : such service could not 
have been dispensed with, in case the tenant for 


injury to ilu' freehold though after 
the trespass A before action broiight 
he has iiarted with his (equity. — 
Brookfikld V , Brown (1893), 22 
S. C. R. 398.— CAN. 

a. .] — Deft, entered 

on pitf.’s lands which pltf. had mtged. 
A removed Uierefrom A sold two 
greenhouses A one boiler. Deft, 


alleged that in so doing he acted as 
agent of the mtgee. whoso security 
was scanty. In subsequent foreclosure 
.proceedings credit was given for the 
proceeds. Pltf. was held entitled to 
recover from deft, damages for tres- 
pass, as the mtgee. or his agent had no 
right te make auoh removal or sale. — 
„ ^ Hardy, 1192.3] l W. W. R. 


1483 ; 32 B. C. R. 78.— CAN. 

PART VI. SECT. 7. 
b. Ejedmeni — Xecessity for notice,] 
— Pltf. (mtgee.) covenanted with deft, 
(mtgor.) that no sale of the land A 
premises or any lease should be made 
until one month’s notice in writing 
should be given ; — Held : deft, was 
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Part VIL— Equity of Redemption. 


life had been out of possession at the date of the 
gale. — Re Hungerpobd’s Trust (1857), 3 K, & J 
455 ; 60 E. B. 1188. 

Annotaiion: — FoUd. Re Qoro Langrton’s Estates (1875). 10 
C.*h. App. 328. 

849. Liability for repair of sea bank— Mortgagor 
not in actual possession — In receipt of rents & 
profits.] — A mtgor. not in actual possession but in 
receipt of the rents &> profits of lands charged with 
repair of a sea bank is liable for default of repara- 
tion. — R. V, Baker (1807), L. R. 2 Q. B. 621 ; 30 
L. J. Q. B. 242 ; 31 J. P. 692 ; 15 W. li. 1144. 

850. Recovery of possession of land— Procedure 
by action — Not originating summons.]— H ilt. r. 
Stephens (1887), cited in Halsbury’s I^aws of 
England, Vol. XXI., p. 151. 

Annotation: — FoUd. Wallis v. Griffiths, [1921] 2 Ch. 301. 

861. Enforcement of restrictive covenants — 
Against mortgagee — & purchase from him — Build- 
ing estate.] — On the sale of a building estate in lots 


the purchaser of each lot entered into a covenant 
with the vendor & with the purchasers of the other 
lots not to build upon his lot beyond a- specified 
building line. Tlie i)urchaser of one lot mortgaged 
a part of his lot. The nitgee. had notice of the 
covenant, but no express restriction as to the use 
of the land was impostd on him by the mtgor. 
The mtgee. afterv'ards foreclosed & sold the 
mortgaged land, part of which ultimately became 
vested in defts. by purchase. Defts., as well as 
the sub-purchasers through whom they claimed, 
took with notice of the restrictive covenant : — 
Held : there was no implied obligation as between 
the mtgor. & the mtgee. rt'stricting the use of the 
land, & the mtgor. was not entitled to enforce the 
restrictive covenant as against defts. — King r. 
Dickehon (1889), 40 Hi. J). 590; 58 L. J. Ch. 
404 ; 00 L. T. 785 ; 37 W. 11. 553. 

Mortgage of shares.] — See Companies, Vol. IX., 
pp. 412-414, Nos. 2058-2073. 


Part VIL — Equity of Redemption. 


Sect. 1.— IN GENERAL. 

Necessity for proviso for redemption.]-— Part 
I., Sect. 4, ante. 

Proviso for redemption.] — See Part IV., Sect . 3, 
ante. 


Sect. 2.-NATURE. 

*SVe, now. Law of Property Act, 1925 (c. 20), ss. 
85-87. 

852. Equitable estate — Transmissible as such — 
Inter vivos or on death.]— Anon, (undated), 2 Kq. 
('as. Abr. 594, n. ; 22 E. II. 499. 

853 , .J — ( 1 ) Where a woman, 

mtgor., marries, & not having redeemed, di<‘H, Iht 
husband is entitled to be tenant by curtesy of Uit* 
intg(‘d. premises. 

(2) An equity of redemption is an estate? in the* 
land. 

(3) Foreclosure of an (’quity of redemiption is 
eonsidered as a new" j)urcbas(? of the* lantl. — 
(USBURNE V. Inglih (1738), 2 Jac. ete W. 194 ; 
Lee temp. Hard. 399 ; 2 Eq. ('as. Abr. 728 ; 37 
E. R. 000 ; sub now. ('asuokne v. S('aufk, West 
temp. Hard. 221 ; 1 Atk. 003, L. ('. 

AnnoiatioTUt : — Aa to (1) Refd. (Jopestuki' r. Hoi»e*r, (I907J 1 
(’h. 36G. Aa to (2) Refd. Hiwhh r. Wlie^al^. A.-<1. r. 
Wheatc (1759), I Edem. 177 : Oowiuj r. MoiHm (IH-14). 3 
Haiti, 394 ; Re HoylcK, How r. (191 1 J 1 (’h. 179. 

Aa to (3) Retd. Hejath r. IMijfh (IHhJ), « g. H. J). 31.0. 
(/merahi/, Refd. Cholmendedey v. (Minton (1821;, 4 Itll. J ; 
Matthews v. Usher (1899), 08 L. J. Q. B. 988 ; Turner r. 
Walsh, [1909] 2 K. B. 484. Mentd. Hearie r. (ireenhunk 
(1749), 1 Ves. Sen. 298 ; IMirkor v. Curler (1845). 4 Hart% 
400 ; Stanhemse v. Gaskell (1852), 17 Jur, 157 ; Ste»ne r, 
Godfrey (1853), 18 Jnr. 1(52 ; Smith v. AdaiuM (1854), 5 
1)0 G. M. &; G. 712 ; Re Norman, Thackruy v. Noniiau 
(1914), 111 L. T. 903. 

354. .] — Though the word heir is in.Herted, 

yet after forfeiture the exor. shall have the; money, 
for the forfeitm’e has left the matter at large, as if 
no designatio were, iSL then ceitainly the exor. 
shall have the money. I conceive; that a mtge. is 


not mere^lv a trust, hut a title in equity (Hale. 
C.B.).— Pawlkit V. A.-(i. (1007), Hard. 405 ; 145 
E. K. 551. 

Anvotatiofia :-~~ConBd. Bur^resH v. U'luMite, A.-G. v. Wht*a(-o 
(1759), 1 Eden, 177. Expld. H. e. Alllelmeiy (1833), 5 B. & 
Ad. 254. Consd. Downe r. Morris (1844), 3 Haw*, 394. 
Refd. Ke*(*ve r. A.-G. (1741 ). 2 Atk. 223. Mentd. De’ Bode 
r. H. (1851 ), « Sta(e^ Tr. N. S. 237 ; Dyson v. A.-G., 1 191 11 
1 K. B. 410 ; KHqulmalt 8: Nunalmo lly. v. VVilson. |1920j 
A. C. 358. 

855. It is true* that an e*qinty of re- 

de*mpiion is an in1ere*st» in re‘al f^stat-e; (Lea('H, 
V.-('.).— Lloyd v. Landkh (1821), 5 Madd. 282; 
50 E. li. 903. 

Annoiatiima Mentd. Gllhc'rl- v, Lewis (18(52), 2 .lohn, 8: H. 
452 ; We'ise^ r. Wurdle? (1871), J.. It. 19 Kej. 171. 

856. - .] Ne> ngree*m(‘nt to convey an (equity 

of redeniptie)n will he? binding unless in WTiting, 
because; a ct. e>f e*e|uity tre'ats the* e?c|uity of re- 
de*mption as the* land itse;!! at all t;vt*ntH eis an 
intprest in lanel (Holfe, B.).— Mahhky v. .Ighnhon 
( 1847), 1 Exe-Ii. 241; 17 L. .1. Ex. 182; 10 

L. T. (). S. 84. 

Annotntifoi ; Mentd. Horsey r. Graliam (18(59), L. II. ,5 
C. J’. 9. 

857. .J (I) A te*nant for years under an 

agre;(*me*nt for le*aHe* made? subseeiuently to a mtge. 
on the? (JemiHod property, by wiiich the mtgt;o. 
is not bound is (‘ntitleel t-o rede?(?m the mtge*. 

(2) The* cis. have* e-e»nHtrue?el that right t-o have; 
the; propeily bae?k as an e*Htate? in the; land com* 
priseei in the? conve*yane'e it is just as much an 
int(?re;st or e*Htate as the* fee; simple is, & has, in 
h*gal p)ira8ee>le)gy be*e?oine? kne;wn as tlie? equity of 
reeie;nipt ion (Kekewk-h, J.). — Tarn v. Turner 
(1888), 57 L. J. Vh. 452 ; 58 L. T. 558 ; 4 T. L. K. 
,375 ; affd., 39 Ch. D. 450, C. A. 

g 5 g. ,] — Hantley V. Wilde, No. 1, ante. 

859. Not subject to dower.] — Husband seized in 
fee, mortgages for years, Sb marries, the; mtgee. 
never centers ; the wife on the; death of her husband 
shall be endowed. — Hamilton (Duke) v. Mohuk 
( lA>RD) (1710), 1 P. Wms. 118; 1 Bq. Cas. Abr. 


not entitled to a month’s notice before 
bringing ejectment. — Stevenson i-. 
Culbertson (1862), 12 C. P. 79. — CAN. 

c, When mainiaindtfle — ('on- 

diiiona of mor^agee not performed — 
Necessity for reconveyance .] — ^Mabon v. 
GANNtw^SSe), 19 N. S. H. (7 n. & O.) 


PART VII. SECT. 2. 

852 i. KmUattle. eaiale — Transm 
aa auch — irder vinm or tm death .) — 
The owner of the equity of redemption 
is, in equity, conHidered ttie owner of 
the estate ; it df?Hcend8 to his heir ; 
may l>e made the subject of settlement 


or w'ill ; limited in the same manner, 
6l those limitatiouH barred In the same 
manner as the legal estate, the mtgee. 
being considered in equity as a mere 
incumbrancer. — Blake i;. Foster 
(1814), 2 Ball.de B. 389 ; revad. (1823), 
4 Bli. 140, n. : 2 Mol. 357, n.— IR. 
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Mortgage, 


Sect, 2. — Nature. Sect, 3; Svb-secia, 1 2.] 

90, pi. 0 ; 1 Salk. 158 ; 2 Vern. 652 ; 24 E. R. 
319, L. C. 

Annotations: — Expld. B. v. Northweald Basnett (1824), 2 

B. & C3. 724. Mentd. Law v. Law (17.35), CaH. temp. 
Talb. 140 ; Wrlgrhtr. Proud (1806), 13 Ve8. 136 ; Hermann 
V. Charlesworth (1905), 74 L. J. K. B. 620. 

860. .] — Cabburnb V, Ingltb, No. 853, ante. 

861. .J — A widow is not dowabk^ of an 

equity of redemption. — D ixon v. Saville (1783), 
1 Bro. C. C. 326 ; 28 E. H. 1160. 

Annotation: — Mentd. Smith v. AdaniH (1854), 5 Do O. M. & 
O. 712. 

See, now, Administration of Estates Act, 1925 
(c. 23), s. 45. 

862. Not chose In action.] — C abbukne v. Inglis, 
No. 853, ante. 

863. Gives rise to tenancy by curtesy.] — C as- 
BURNE V. INGLIH, No. 853, ante. 

864. Estate subject of seisin.] — The equity of 
redt^mption in this ct. is the fee simple of the land ; 
will descend, may be granted, deviw^d At entailed, 
& barred by a common recovtuy ; which proves 
that in consideration of this ct., it is such an 
estate as there may be seisin of. — B itrgehs v. 
Wheate, A.-G. V. Wheate (1759), 1 Eden, 177 ; 
1 Wm. Bl. 123 ; 28 E. K. 6.52. 

Annotations : — ^Refd. Cholrnoijdoloy v. Clinton (1820), 2 
Jac. & W. 1 ; Gordon t). Gordon (1821), 3 Swan. 400 ; 
A.*G. V. LoodH (1833), 2 My. & K. 343 ; llowiio v. 
Morris (1844), 3 Har(\ 394 ; Boalo v. SymondH (1853), 16 
Boav. 406. Mentd. Mlddkiton v. Sploor (1780), 1 Bro. 

C. C. 201 ; Barclay v. UuhhcII (1797), 3 Ves. 424 ; Craiifurd 
r. Hunter (1798), 8 Term Hep. 13 ; WllllainH v. LonHdale 
(1798), 3 VcH. 752 ; iJoldor u. Bank of Km?iand (1805), 10 
VoH. 352 ; Mackreth v. HyjnmonH (1808), 15 Voh. 329 ; 
Lanxley v. Snevd (1822), 1 L. J. O. H. Ch. 14 ; Doe d. 
Hhelloy v. Edlln (1830), 4 Ad. & El. 582; Taylor r. 
HayirarUi (1844), 14 Sim. 8 ; tie lloay (1847), 8 L. T. O. S. 
476 ; Davall v. New Hlver Co. (1849), 3 Do G. & Hrn. 394 ; 
Onslow V. Wallis (1849), 1 Mao. & G. 506 ; Wythos v. Lee 
(1855), 3 Drew. 396 ; Cox v. Parker (1856), ‘i5 L. J. Ch. 
873 ; Barrow v. Wadkin (1857), 24 Beav. 1 ; Haywood 
V. (;oiie (1858), 25 Beav. 140 ; MaHullpat.am (ColkHiUir) v. 
Cavaly Veneata Narralnapah (1861), 8 Moo. Ind. App. 
529; Sweeting: i). Sweeting: (1863), 3 New Hep. 240; 
Delacherois v. Delacliorois (1864), 4 New Hop. 501 ; 
Brookmaii v. Smith (1871), L. H. 6 Exch. 291 ; tie Gosman 
(1880), 15 Ch. D. 67 ; Jtr Van Hainan, Sperling: r. Hochfort 
(1880), 16 Ch. D. 18 ; Bradlaug:h v. Clarke (1883), 8 App. 
(^as. 354 ; Gallard v. Hawkins (1884), 27 C:h. D. 298 ; 
Jte Bond, I’anes v. A.-G. (1900), 82 L. T. 612 ; Talbot r. 
.levers, I1917J 2 Ch. 363. 

865. Not estate in technical legal sense.] — It 

is a misapx)lication of words to call an (*quity of 
redemption an estate in tlie proper technical legal 
sense. — P aget v. Ede (1874), L. R. 18 Eq. 118; 
43 J., J. Ch. 571 ; 30 L. T. 228 ; 22 W. K. 625. 
Annotations : — ^Refd. He Hawthorne, Graham r. Massey 
(1883), 23 Ch. D. 743; British South Africa Co. v. De 
Beers Consolidated Mines (1910), 80 Jj. J. Ch. 65. 

866. Distinguished from equity to redeem — 
After failure to exercise contractual right of 
redemption.] — K reglinger v. New Patagonia 
Meat & Cold Storage Co., Ltd., No. 20, ante. 

Liability to tithe rentcharge .] — See Ecclesiasti- 
cal Law, Vol. XIX., p. 481, No. 3398. 

Whether assets in hand of personal representa- 
tives .] — See Executors & Administrators, Vol. 
XXlll., p. 340, Nos. 4048-4049; p. 346. Nos. 
4126-4142. 

Right of grantor of bill of sale .] — See Bills of 
Sale, Vol. VII., p. 132, Nos. 754-755. 

Whether subject to herlot custom .] — See Copy- 
holds, Vol. XIII., p. 97, No. 1236. 


Disposal inter vivos & devolution .] — See Sect. 6, 
post. 

Necessity for equity of redemption in mortgage.] 
— See Part I., Sect. 4, ante. 

Rights & liabUitles of mortgagor.]— S'ce Part 
VIIL, post. 


Sect. 3.— WHO MAY REDEEM. 

Sub-sect. 1. — In General. 

See Law of Property Act, 1925 (c. 20), ss. 85-87. 

867. General rule — Any person interested.] — 

(1) A mtgee. is not bound to convey the legal 
estate in the mtged. property & to deliver up the 
title deeds to a person from whom he has accepted 
payment of principal, interest & costs, if that 
person has only contracted to purcliase a part of 
the mtged. estate & lias not accepted the title. 
On tender by a person having partial interest 
giving a right to redt^em the mtgee. is bound i-o 
convey, but the conveyance should reserve tlio 
(^quitic^s of the oilier persons interested. 

(2) Any ])erson interested in the equity of 
redemption is entitled to redeem (IjORD JIather- 
LEY, C.). 

(3) It would be very miscliievous to mtgees. if 
the ct. were to hold that they were bound to 
inquire into the titles of all tlu^ persons who have 
got other interests in the equity of redemption 
(Lord H athehley, ( \ ). — Pkarc^k v. M orris ( 1 869 ), 
5 Ch. App. 227 ; 39 L. J. Ch. 312 ; 22 L. T. 190 ; 
18 W. R. 19(i, L. C 

Annotations : -As to (1) Consd. Hall r. Howard (1886), 3*2 

Ch. 1). 436. Reid. Mai?niiH v. QiioouHland National Bank 

(1887), 36 Ch. D. 25; Kinnalrd v. Trollope (1888), 39 

Ch. D. 636 ; Flint v. Howard, 11893) 2 (3i. 54 ; Corbett v. 

National Provident Institution (1900), 17 T. L. H. 5; 

As to (2) PoUd. Tarn r. Turner (1888), 39 Ch. D. 456. 

As to (3) Retd. Tarn v. Turner (1888), 39 Ch. D. 456. 

868. Right confined to mortgagor & his heirs 
In absence of collusion.] — Mtgor. or his Indrs only 
can sue the mtgee. for an account &- redemption, 
unless it can be shown that there is collusion 
between them & th(‘ mtgees. — White v. Parnthkr 
(1829), 1 Knapp, 179 ; 12 E. R. 288, P. (\ 

869. The mortgagor.] — Clarke v. Jevon (1681), 
Freem. (^h. 89 ; 22 K. H. 1076. 

870. Party with Interest foreclosed —Under fore- 
closure suit — Subsequent accrual of Interest in same 
estate — From stranger to foreclosure suit.] — A 
paidy to a suit in which « decret* of foreclosure has 
been made in the absenct; of another party in- 
terested in the estate whose interest was not 
disclosed on the pleadings is, notwithstanding t he 
imperfection of the suit, bound by the decree of 
foi*eclo8ure. A party to a foreclosure suit whose 
int-erest is thereby foreclosed, & who afterwards 
becomes entitled to an interest in the same estate, 
by devise or otherwise, from another pei'son who 
was not a party to the foreclosure, may bring his 
bill of redemption. Relief will not be given in 
such a case on a claim for n^demption, stating 
only that pltf. is entitled to the equity of iv- 
demption under certain instruments, but not 
stating any of the proceedings in the suit for fore- 
closure, or the grounds on which pltf. seeks to set 
it aside. — B romitt v. Moor (1851), 9 Hare, 374 ; 
22 L. J. Ch. 129 ; 68 E. R. 552. 

Annotation : — ^Mo&td. Goode v. West (1851), 9 Hare, 378. 


PART VII. SECT. 8, SUB-SECT. 1. 

869 1. The mortgagor. ] — Buoknkll ^ 
ViCKRRY (1876), 13 N. S. W. S. C. R 
(Eq.) 34.— AUS. 

86911. — — .1 — A mtgee. of land at 
loming a highway is oue of the persui 


in whom the ownership of it is vested for 
the purpose of Consolidated Municipal 
Aot, 1892, 8. 550 (9). Sc as such is 
entitled to pre-emption thereunder, 
Bubjeot to the right of the mtgor. to 
redeem It along with the mtge. — 
Broun v. Bubhrt (1894), 25 O. R. 
612.— CAN. 


869 ill. .1— Krusapiw Mudaliar 

V. Co»ntERCiAL & Land Mortuaok 
Bank (1899), I. L. R. 23 Mad. 377.— 

IND. 

d. Party mth interest forerl€utrA — 
Under foredosurr sttif.}— R ead r, 
S.VIITII (1867), 16 Gr. 52.— CAN. 
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871. Any person liable lor lnterest.1 — Bv a 

to pay'princfpal 

^ interest, & a surety covenanted to pav tlie 
mte^t m default. The debtor afte^^vat^i8, bv 
pi‘«>perty t-o a trustee on trust 
to sen & divide the proceeds amongst his creditors ; 
the creditors releasing the debtor from the debts 
due to them respectively ; but there was a pro- 

rir^ nothing therein should 

affect any right or remedy which any creditor 
rniglit luye against any otlier person in ivspect of 
any dt^t due by debtor ; — Held : this d€H‘d only 
amounted to a covenant not to sue tlie debtor, k 
the surety was not released, but the siii*etv could 
pay off the principal to the creditor & rtu-over the 
amount from the debtor. Where there is a mtge., 
of course, any person under a liabilil y to pav 
interest would be at liberty to redc'eni (IxiRD 
Hatherley, C.). — fiiiEEN v. Wynn (ISiiP), 1 Ch. 

20 J.. 'I'. I;n : 17 

VV • jX* OOi.)^ Jj, \ * 

: — Retd^ Furltos r. Jiwksoii (1.SS2). l‘» Cli. 1». 
’ir »’• tioslirijr (1871). L. H. 7 |». !» ; 

^ WhltehouHe, U lulchoiHo r. lOdwanLs (IS,S7), ;{7 C’li. li. 

Uo J« 


Necessary parties to action to redeem 
Sect. 8, Sub-sect. 4, A., post. 

Necessary parties to foreclosure action.) -See 
Sect. .5, sub-sc*ct. o, pod. 

Disposal inter vivos & devolution. 
post. 

Mortgagor of shares.]— >SV;e Companie.s, VoI. IX 
pp. 4 425, Xos. 2(558-2(101, 274S. 


See 


—See S<‘cl-. 0, 


SiJB-.sECT. 2 . — On BANKmTr»TcY ou Insolvency 

OF JVlOimJAOOH. 

See Law of Projuirty Act, 1P25 (c. 20), ss. 85-87. 

872. Mortgagor -May not redeem.) -ilill by the 
assignee of a person, who had made a g<?n(*ral 
conveyance in trust for his civditors, tS: aftorwards 
taken the benefit of an insol v(?ut act., in r(*sp(‘ct 
of the surplus against tlie assignee, tlu* trustee A:- 
the mtgees., dismissed with costs. 

A bkpt. cannot file a l)ill certainly. I !<* does not- 
want a bill against his assignees ; but- where he 
has a clear interest A: the assignees r<*fuse, the 
Jjord (’hancellor will, upon ])etition, iV an olTcu* 
of indemnity eom])(‘l fJu*rn to let iiim use their 
names (Auden, M.Jt.). — SpKA(j<i r, IIinke-s (1800), 
5 V\»s. 582 ; 21 K. It. 751 ; snApsequent proceedings y 
sub norn. Tuouoiit(JN v. JIinkes (1801 ), (> Ves. 572. 
Annotaiiona : — Distd. Fray r. Drew (iHG.'i), 11 L. T. 7. '10. 

Reid. Ikuilleltl r. SoloiiHiiiH (180:1), 0 ViiH. 77 ; HeatJi v. 

Cliadwick (1848), 2 I’li. 040 ; UtKilifnrl r. liatterMby 

(1849), 2 H. L. Ca.H. 388. Mentd. Smith v. .MnlTatt (iMO.'^i). 

K. 1 Eq. 397. 

873. May petition for redemption On re- 

fusal of assignee.] — SioiAiai r. JIinkes, No. 872, 

ante. 

874. Bankruptcy prior to purchase of 

mortgaged estate.] — Wliere a bill is fileil by a bkpt. 
for redemption ot i*eal which he iiad pur- 

ciiased & moi*tgaged, a plea that pltf. is an un- 
certificated bkpt., At that all liis real estatos we.re 
duly conveyed by the comi’s. to the assignees, by 
indenture of bargain & sale, bearing dato anterior 
to the time of his purcliasing the (fstato in question, 
cannot be sustained. — W hoe v. (’layton (1K29), 

9 L. J. Ch. 107 ; 4 Jur. 82, L. C. 

875. Creditor.] — Fbancklyn v. Feiin (1740), 
Bam. Ch. 30 ; 27 E. R. 542. 

Annotation: — ^Apld. Troughtoii r. Binkes (1801), 0 Ves. .'i73. 


876. In deed of arrangement — Not entitled 

— Except In special cases.] — Creditors under a deed 
of trust cannot have a decree for redemption 
against a mtgee., unless a special case, as collusion ; 
that the trustee refust»s, etc. In this case the bill 
by creditors prayed, not a redemption but a sale ; 
to which the mtgee. would not consent, but sub- 
mitted to be redeemed, tlie bill was dismissed. 
— TuouaiiTON V. Binkes (1801), 0 Ve.s. 572; 21 
E. R. 1202. 

Annoiaiiom : — ^Apld. White r. PurnUior (1829), 1 Knapp. 

179; (lonloii r. Hoi-sfall (I84G). fi M<»o. J». C. C. 393. 

Distd. Fray r. Drew (ISGA), II .lur. N. S. 130 '; National 

Bunk of AiiHiralaHia r. I'liitod Hutui-in-Haiui 8c Buml of 

Hope Ce. (1879), 4 App. C-as. 391. 

In bankruptcy.] — See. Bankruptcy At In- 
solvency, Vol. V., p. 1018, Nos. 8210-8212. 

Trustee In bankruptcy.) — See Bankruptcy At 
Insolven(^y, Vol. IV., p. 271, Nos. 242(5-2424. 

877. Joint mortgage of wife’s property — Bank- 
ruptcy of husband -Right of wife to redeem — 
Subject to right of assignees.) -At the* hearing of a 
suit instituted by the wifi* of a bkjit. for rtMleinption 
of a mtge. t‘xecu(.cul by the husband A: wife of the 
wift‘’s real estat4\ the assigntuvs of bkpt., who wer*» 
co-defts. with the mtget*., disclaimed th<*ir rigid, 
to redeem. A: a th'cree was made giving f.ln* first 
equity of re(lem|ition to the wife. After this 
dc‘cret*, th(‘ (\)mr. in Bk))e.y. allowed the mtgee. to 
prov4* against the; (*stal4* of bki»t. for the full 
amount of his yirineipal Ac interest.. Upon ajipeal 
to the Ijord (Hiancellor : — Held : tin* ilisclaimer of 
tln^ assignees op(U*at(*d only in a(H*eleration of t.he 
wife's right to red<Hqn, but if slu^ did not (exercise 
the right, tlnm, the ])urpoH»^ for whu’h the dis- 
claiimu* wjis giv<‘n having coasinl k> exist, the 
lissigiiees’ ecpiity of rcnhquption would continm^ 
;is before. ( Jonw^iin^ntly, tlu^ mig«*e. could only ho 
admit.tod to prove, 8ul)j(*ct to tlie condition that 
in thc‘ event of the bill being dismissed as against 
him, the inkuvst of bkpt. in tlu^ mtged. primiisi^H 
should bi* sohl, A iiroof admitted for Uuj residue of 
the mtgc‘. (h*bt, aft(*r deduct iug tlic^ proceeds ; or, 
in th<j evimt of red(‘rupiion by th(^ wife, the proof 
should be admitted siibjeet to th<‘ sanu? being 
expunged, or remaining wholly or ^lartially for the 
bemdit of tin* person jiayirig th<^ mtge. d(d)t. 

Explanation of the rule that, a (lismissal of a 
bill for r(!(lemption opc^rates as a de(*re(* for fore- 
closure. 

If the bill of th(< party entitled to it be* dtHmtHS<*d 
Ac that dismissal jircjcludc^s any furtln*!* (*laim, thc*n 
thci equity of r<*dernpti(m cjcnihc^h to exist TrM»rely 
for the reason that, it is no longer cqqiablc* of being 
eriforcH'd. But that only applic*s to the individual 
who has filed the bill, it would \h*. impossiblct upon 
that ground. At on tlie elTt*ci of that rctasoning, to 
say that thc^ right to rcnleern belonging to deft., the 
equity of ivdctmption of deft, is c^qually lost (Iauid 
Wehtbuhy, C.). — lie Clkaveh, Kx p. Paine (1 8(52), 

2 l>e (I. .1. At Hm. 458 ; 22 L. .1. Bey. (55 ; 8 L. T, 
190 ; 9 Jur. N. 8. 701 ; 1 1 W. K. 552 ; 4(5 E. R. 
712, L. C. 

878. Beneficiaries under secret declaration of 
trust.j — Tlie soil', to a trust misax>propriated the 
trust fund At subsequcmtly signed a secret declara- 
tion of trust stating tliat he had appropnated 
property of his owm in mtge. to defts. to meet the 
liability, lie died insolvent, At the beneficiaries 
now claimed to redeem the mtge. : — Held : they 
were entitled to do so. — Radclipfe v. Abbey 
Road At 8t. John’s Wood Permanent Building 


PART VII. SECT. 3, SUB-SECT. 2. 

•. t» 6att4TMj>(n/.]-~MATHKWH 

V. Holmks (1855), C. K. 2 A. C. 230. 

—CAN. 


t. .J — A. held, tt tiond for a 

deed, Sc aHMicniod it absolutely to B., 
but for the purpose of Hecurity only. 
B. Hold the property to C., Sc C. sold 
Ut othem. C. before IUh purchase liod 


no notice that the bond to B. waH a 
Hecurity ineroly. A. having become 
bkpt., iilH oMHignee applied to redeem, 
6c waH held entitlcMl, In the absence of 
any evidence tluit C. waa a piiroliaser 
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SecU 3 . — Who may redeem: Svb-aects, 2, 3, 4, 6 
6, A,9 & C, \ 

Society (1918), 87 L. J. Ch. 557 ; 119 L. T. 612 ; 
62 Sol. Jo. 667 ; [1918-19] B. & C. R. 84. 


Sub-sect. 3. — Infants, Lunatics and Pebsons 
OP Unsound Mind. 

Infants .] — See Infants, Vol. XXVIII., p. 195, 
No. 633. 

Lunatics .] — Sec Lunatics, Vol. XXXIII., p. 
168, No. 542. 


Sub-sect. 4. — Judgment Creditors. 

See Law of Property Act, 1926 (c. 20), ss. 86-87. 

879. Entitled to redeem — Mortgagee with notice 
of Judgment.] — Lands charged with a judgment 
were sold to a purchaser who had notice of the 
judgment ; the purchaser afterwards bought in 
mtges. to protect his purchase : — Held : the judg- 
ment creditor paying thoB(^ mtges. which are 
precedent to his judgment, shall ha admitticd to 
redeem. — Bacon v. Ashby (1678), Cas. temp. 
Pinch, 366; 23 E. R. 201. 

880. .] — Greswold V. Marsham 

(1685), 2 Cas. in Ch. 170 ; 22 E. R. 898. 

Anmitaiiona : — Apld. InfiTaiTi v. Pelham (1752), Airib. 1.53 ; 

Toalmln v. Steero (1817), 3 Mer. 210. Conid. Manks v. 

WhlUiley, [1011 J 2 Cl». 448. Refd. Wuttn r. Symcw (1851 ). 

1 Do G. M. & G. 240 ; Adanm v. Aiifirell (1877), 6 Ch. 1). 

0.34. 

ggl, Priority Of assignee in bankruptcy.] — 

A. in 1692, confessed a judgment, but it was not 
to take place till after the death of a woman who 
lived till 1 726 ; the estate subject to this judgment 
descended to B., who mortgag(;d it to deft. ; A 
in 1721 became a bkpt., live years before the 
judgment was to tak(i place : — Held : the repre- 
sentative of judgment creditor, & not the assignee 
under tlie commission, is entitled to redeem thc^ 
mtge., & to have the estate of A. exonerated out 
of B.’s estate, if suiliciont. — Stoneiiewkh v, 
Thompson (1742), 2 Atk. 440 ; 26 E. R. 665, L. C. 

882. Must take out execution — Leasehoid 

estate.] — A judgment creditor, before he is entitled 
to redeem a mtge. of a leasehold estat<e & bond 
creditor, must take out (execution.* — Shirley v. 
Watts (1744), 3 Atk. 200 ; 26 E. R. 917. 

Annotatio'tut Refd. Sooii V. Hcholey (1807), 8 KaHt, 407. 

Mentd. Lolth v. Pope (1780), 2 Dick. 575. 

ggg, J — Before execution on a judgment 

obtained against D. on an action upon a promise 
of marriage, he by mtge. conveys his whole effects 
to deft. ; the ct. would carry it no further than to 
allow pltf. to redeem deft. — K ing v, Marissal 
(1744), 3 Atk. 192 ; 26 E. R. 912, L. C. 

Aniwtatiun Shirley v. Watts (1744), 3 Atk. 200. 

884. .] — An equity of redemption of a 

mtge. in fee is not equitable assents, at least, as 
against judgment creditors ; who have a right to 
redeem. — Suarpe p. Scarborough (Earl) (1799), 
4 Ves. 538 ; 31 E. R. 276, L. C. 

Anmdalion : — Refd. Dollond r. .TohnHon (1854), 18 J«r. 767. 


885. Judgment not affecting land at date 

of foreclosure decree — Charge acquired on land by 
writ of elegit.] — Judgment) creditors of a mtgor., 
whose judgments do not affect the mtged. land 
at the date of the decree in a foreclosure suit, are 
(jntitled to redeem, ii they acquire a charge on the 
lands by issuing writs of elegit, &> obtaining a 
return from the sheriff, within six months from 
the date of the decree. — Mildred v, Austin 
(1869), L. R. 8 Eq. 220; 20 L. T. 939 ; 17 W. R. 
638. 

Annolation : — Conid. Corku. Russell (1871), L. R. 13 Eq. 210. 

886. Action for redemption & foreclosure.] 

— On a bill Hied against mtgees. & mtgor., who 
was also a judgment creditor who had issued a 
writ of elegit against the goods & hereditaments of 
judgment debtor, but the execution of which in 
consequence of the mtges., could not be proceeded 
with, for accounts, redemption, & foreclosure, the 
ordinary redemption & foreclosure decree was 
made, notwithstanding Judgments Act, 1864 
(c. 112). — Beckett v, Buckley (1874), L. R. 17 
Eq. 435 ; 22 W. R. 294. 

Whether necessary parties to foreclosure action.] 
— See Nos. 2960-2968, post. 

Liability of equity of redemption to execution.] — 
See 8(‘ct. 7, post. 


Sub-sect. 5.-- As Between Husband and Wife. 
See l.<aw of Property Act, 1925 (c. 20), ss. 85-87. 

887. Mortgage of lands subject to articles for 
settlement — Death of husband without executing 
settlement— Mortgagee without notice — Right of 
wife to redeem.] — Haymer v, IIaymer (1678), 2 
Vent. 343 ; 86 E. R. 41il 

Aumfiaiion : — Cossd. JonvH r. Mt’imllth (1739). 2 Com. 661. 

888. Mortgage to secure debt of husband — 
Settlement of equity of redemption on wife — Bank- 
ruptcy of husband.] — He G leaves, /iV p, Paine, 
No. 877, ante. 

Joint mortgage.] — Sec Husband & Wife, Vol. 
XX VH., p. J.58, Nos. 1279-1282. 

Husband’s equity of exoneration.] — See Hitsband 
“ Wife, Vol. XXVJl., pp. 153-157, Nos. 12.36- 
!78. 

Repayment by husband — Right to recoupment.] 

— See Husband «& Wife, Vol. XXVII., p. 148, 
No. 1197. 


8ttb-se(t. 6. — On Death of Mortgagor. 

A, Mortgagor Hying before 1898. 

See, generally. Executors, Vol. XXIII., pp. 
307-317, Nos. 3720-3817. 

889. Heir at law — On presumption of death of 
mortgagor.] — Anon, (undated), 2 Eq. Cas. Abr. 
594, n. ; 22 E. R. 499. 

$90. . J — Masten V, CooKHON (1734), 

2 Eq. Cas. Abr. 414 ; 22 E. R. 352, L. C. 

891. Of devisee of equity of redemption.] — 

Cooper V. Cooper (1689), Nels. 153 ; 21 E. R. 813. 

892. .1 — Duncombk r. JIansley (1720), 

3 P. Wins. 333, n. ; 24 E. R. 1089. 


for value.— Chkrky v, Morton (1860), 
8 Or. 402.— CAN. 

PART Vll. SECT. 3, SUB-SECT. 4. 

888 I. KiUitkA to redeem .] — In a suit 
to mloein, pltf. was a Judgment 
creditor with exeoutiou in the handti 
of the Hherltr utfaiuHt the landH of deft. 
H., which lands wore subjeot to a mtfro. 
to L., whose exorfl. ^vort) also dofts. 
At tlie hearing the et. d(M3iared pltf. 
entitled t^> the same I’elief as upt>n a 


bill by a puisne ineuinbraneer against 
a prior int^ree. & the int«ror. — 
CMambkrlin V, SovAis (1881), 28 Gr. 
404.~CAN. 

g. Usurious transeuiion. ] — 

Wliero a mtge. had been made, upon 
a usurious agreement : — Held : a 
Judgiiient creditor of the uttgor. was 
entitled to tile a bill to redeem upon 
paring tiie amount actually advanced 
before the expiration of the time 
appointed for payment. — Ishrrwood 


r. Dixo.x (1855), 5 Or. 314.— CAN. 

h. dr to benefit of collateral 

securities .] — A judgment orator csom- 
ing in to redeem a mtge. incumbrancer 
is entitled, upon pajnnent of the 
amount due to the mtgeo., to an assign- 
ment not only of the mtged. premi^, 
but of all collateral securities, whether 
the same be subjeot to the lien of the 
creditor under the judgment or not. — 
Gilmour V. CAMRRf>N (1857), 6 Gr. 390. 
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Part VII —Equity of Redemption. 


— 7~'] — A suit for the redemption of a 
mtge. having been instituted by a party claiming 
as heir-at-law of the mtgor.. who had died intestate, 
against a party who also claimed to be the heir-at- 
possession of th<i estate by 
qbtmning an assignment of the mtge. t<^rm aft^r 
notice of plif.’s. claim ; the ct., at the hearing, 
made an immediate decree for redemption, refusing 
deft, an issue to try the pltf.’s title, although it 
depended upon a long &; complicated pedigree, the 
pedigree being established to the satisfaction of 
the ct. by documentary evidence, & deft, having 
entered into no evidence in support of liis own 
claim to the heirship. Semhle : the ct. would 
have in like manner refused an issu(‘ had the pltf. 
made out only a jjrimd facie ease in support of his 
title, inasmuch as deft., having obtained jiossession 
BS mtgee., was, in this suit, to be considered as 
filling that character only, & a decree against, him 
in that character would not. pr(»clude him fi*om 
asserting his title as h(dr-at-Iaw in anotlu*r pro- 
ceeding.— Lloyd r. Wait (1S42), 1 ]*h. 01 ; 0 
Jur. 45 ; 41 E. K. 55^, L. (\ 

JnnotaiUm : — Mentd. Jjaiicanhiro r. Lanr*anhiro (1847). 1 

(i. it Sm. 288. 

894 . Devisee — Term.] — S aunders r. Ha\vkins 
( 1710), 8 Vin. Abr. 150, L. C, 

895 . General devise of all realty —Direction 

to executor to pay mortgage — Terms preserved for 
benefit of beneficiary.] — l^and moHgagt'd for two 
s(iveral terms of one tliousand y(*ars, was after- 
wards settled to A. in tail, remainder to 11. in 
tail, remaindtT to A. in f(*e, w}iere})y A. «V:. Jl. had 
successively an tiquity of redemption ineiihmt to 
th(‘ir estates. A. by bis will appointed the mtgc*. 
to be paid off, A tlu‘ terms to be assign<‘<i to M. A 
by the same w ill devised all his lands Ix'ing seistMl 
of other lands in fee to C. A his heirs. A. A H. 
both died without issues W’hc'reby the e'state tail 
was spent ; A upon a qiu'stion, whet h(‘r tin* equity 
of redemption i)ass(*d t.o M. by the will of A. A was 
thereby severed from the reversion : //c/d ; it 

did not ; A M. stood only in the plact* of tin* 
mtgee., A was liable to Ik* redeemed by (\-~ 
Amukhst Lvin'ox (1720), 5 Ilro. l*arl. Cas. 
254 ; Mos. 211 ; 2 E. H. b(il, II. L. ; affy. S. C. 
sub nom. Ammuhst v. J^i'rrox, Lhton i\ Ammi^rht, 

1 Earn. K. E. 217, L. (’. 

AnnoUiiimiH Refd. Lytton r. Lytlon (l75Ki). 4 IJro. f’. 

441. Mentd. ShclllcUl r. Om'ry (I74.'i), :{ Atk. 282. 

896 . Personal representative - Not entitled.] — 

The administratrix of a mtgor. of real estate, w’1k> 
has died int<*stat.e A w’ithout heirs, cannot alom* 
file a bill to redeem the mtged. jiro^ierty. — 
("ATLEY V. Samt.scjx (18hl), 22 Eeav. 551 ; 4 New 
Rep. 205; 34 L. J. (h. 00; 10 L. T. 510; 10 
,Tur. N. S. 002 ; 12 W. R. 027 ; 55 E. R. 4 M2. 
AmuiUdion .— Distd. Hall r. Hewiinl (ISSO), 32 Ch. D. 430. 

897 . .] — Where a pltf. being one (»f 

six tenants in common, ben(*ficially intercfstcd 
under the will of a testat^ir who di(?d in 18,20, in an 
estate whicli was .subject te a cdiarge A W'as de viscid 
by a testator to trustee charge<l w'ith the payrrumt 
of debts, in 1852 obtaine<l letters c)f administration 
with the will annexed, A in 1850 filed a bill for 
redemption, in wdiich the other tenants in common 
refused to join as pltfs. A were made defts., which 
bill contained no statement as to the condition of 
the assets, A afterwards before decree, took the 
benefit of Insolvent Debtors Act : — Held : in a 
suit so constituted, pltf. had no right to a decree 
for a redemption. — Fray v. Drew (1865), 11 
L. T. 730 ; 11 Jur. N. S. 130 ; 13 W. R. 367. 

g9g. On conversion of real estate.] — Con- 

veyance of the equity of redemption of real estate 
to trustees, for sale, for the benefit of creditors 


of the author of the deed A upon trust, if there 
should be any surplus, to pay the same to hin^, 
his exors., administrato]*s, A assigns, to A for his 
A their own absolute use A benefit ; — Held : to be 
a conversion of the real esteto into personalty, as 
between the real A personal representatives of the 
author. — Griffith x\ Ricketts, Griffith v, 
Lunell (1840), 7 Hare, 299 ; 19 L. J. Oh. 100 ; 14 
Jur. 166 ; 68 E. R. 122. 

Ann^ffdums : — ^Mentd. Hope r. Liddell (1855), 7 De Q. M. A 
G. 331 ; Clarke r. Franklin (1858), 4 K. A J. 257 ; Leer. 
Angas (1866), L. U. 2 K(i. 5i» : Cllssold v. Cork (1872), 27 
L. t. 143 ; .Tones r. James (1878). 39 L. T. 54 ; He Grim- 
thorpe, Beckett r. Griinthorpt*, 11908] 1 (’h. 606. 

See, further. Equity, Vol. XX., pp. 336-402. 

899. Mortgage of realty A personalty — 

Heir at law unknown.] — Real A personal estate 
were mortgaged together. The mtgor. died 
leaving a will of personalty, but intestate as to 
real estete. It wits not knowm wdio was the heir- 
at-law’ A Die iidgt'c. never tmtered into possession. 
The f'xtrix. of the mtgor. claimed to redeem the 
whole of the mtged. property which claim was 
resisted by the ml geo. who insist ed t hat her only 
right was to r(*deem the mtged. personalty on 
payment of a proportionate part of thc^ mtge. 
debt. 22ie extrix. brought an action for redemp- 
tion A Bai'ON, made a decree for the usual 

accounts as against* a mtgee. in possc^ssion, direct- 
ing tliat on payment of what wtis found due the 
mtgee. should convoy A assign th(< nit.g<?d. pro- 
port ios, real A ])c*rHonal, to pltf., subject to such 
oeplity of r(*demp(ion as might be subsisting 
thor(‘in in any other person or persons. Deft. 
appealo<l ; — Held: (1) this decro(? w^as right, for 
that the owrnor of th(* equity of redemption of one 
or t wo <^Ht/ato8 comprised in th(» same mtge. cannot 
insist on rculooming that estates separately, A 
cannot bo conqxdled to nxloom it separately, his» 
right being to redeem tlu^ wiioh*, subject to the 
<*quitioK of t/h<‘ oth(‘r j)erHonH interested ; (2) 

although the hoir-at-law', if known, ought- to have 
boon a party, tlui ct-. would not dtday making a 
decree unt il ht* w'as ascertained A made a party. — 
Hall v, IIkwahd (1886), .22 Cb. D. 420 ; 65 
L. .1, Ch. 604 ; 54 L. T. 810 ; .24 W. R. 571, O. A. 
AnfudationH : ■ -Rstd. Klmiulnl v. 2’rolloim (1889), 42 Cl»- H* 

610; Heath r. Chinn ( 1908 ), 98 L. T. 8;>5. Mentd 
Lcdhrocik r. PnHNmun (1M8H), .'17 L. .1. Ch. H.'i.'l ; (Jurlton 
Main Colliery Co. r. Clawley, (1917 J 2 K. H. 691. 

Equity of redemption In copyholds.] — See 
Gouyholdh, Vol. XlII., pp. 114, J51, Nos. 1449- 
14.54, 1967. 

Devolution of equity of redemption.] — See 

Beet. <1, jmsL 

H, Moriyagor Dying after 1897 and before 1926. 

See Jjatid Transfer Act, 1897 (c. 65), ss. 1,2, 24, 
repealed by ij/iw of Propeuiy Act, 1922 (c. 22), 
s. 156 (ii.), l^and Registration Act, 1925 (c. 21)f 
s. 147; Executokb, V^ol. XXIJI., p. 217, Nos. 
2818,3819. 

900. General rule ,] — Itc Hahkowby A Painf/h 
Contract, L1902] W. N. 137. 

901 . Equitable estate In copyholds.] — An 
equitable estate or interest in copyholds devolves, 
on the dciath of the owner, on his personal repre- 
sentatives as if it were a chattel real vesting in 
him or them. — Re Bomkhville A Turner’s Con- 
tract, [1903] 2 (2i. 583 ; 72 L. .1. Ch. 727 ; 89 
L. T. 405 ; 62 W. R. 101 ; 47 Hoi. Jo. 727. 

Devolution of equity of redemption.] — See 
Sect. 6, sub-sect. 1 , j)Ost, 

C, Mortgagor Dying since 
See Administration of Estates Act, J 926 (c. 23), 
ss. 1-3, 33, 39. 
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Mortgage. 


Sect. 3. — Whx) may redeem: Sub-aeci. 6, D.; 

atA-aecta, 7, 8 9.] 

D. Administrator as MorUjagor. 

Redemption by administrator de bonis non.] — 

See Executors, VoL XXIII., p. 192, No. 2207. 

Devolution of equity of redemption.] — See 

Sect. 0, post. 


Sub-sect. 7. — Part Owners. 

See Law of Property Act, 1925 (c. 20), ss. 85-87. 

902. General rule — No right to redeem part 
separately.] — Welman v. Warren (1709), 2 Eq. 
Cas. Abr. 595 ; 22 E. R. 500, L. C. 

903. .] — Reynolds v. Lowe (1748), 

cited in 1 Hov. Supp. p. 280 ; 34 E. R. 789, L. C. 

904. .] — Two estates being inort/gaged 

together, on the death of the mtgee., the equity of 
redemption of the one devolves on A., that of 
the other on B. ; B. is a necessary i)arty to a bill 
by A. for a redemption. 

The owner of part of the estate in mtgt;. cannot 
separately redeem his i)art. The intgec^. is 
(entitled to insist, that the whole of the mtged. 
estate shall be redeemed together ; &; for this 
purpose that all the peirsons interested in the 
several parts of the estate as mtgors. should be 
made parties to the bill seeking the account A 
the redemi)tion (Plumer,M.R.). — Ciiolmondei.ey 
(Marquis) v. Clinton (Lord) (1820), 2 Jac. & W. 
1 ; 37 E. R. 527 ; on appeal (1821 ), 4 Bli. 1, Jl. Ji. 
AnnotalionH : — Reid. Pearce v. Mcrrln r» (Ui. App. 

227 : Bolton v. Halinon, [ISUIJ 2 <th. 48. Mentd. J>nioii 
V. Parker (1822), .lac. ri05 ; Bennett v. Colley (18:i2), ft 
Him. J81 ; Aahton v. Milne (183:i), 0 Sim. :10» ; Doe <1. 
JHlklinftoii V. Hiiratt- (18:i:i), ft B. & Ad. 7:U ; Leith v. 
Irvine (18.‘1.'1), 1 My. & K. 277 ; l^arrott v. l^almer (18.*U), 
;i My. 6i K. 0:i2 ; Crentell v. OirdlcHtone (i8»7). 2 Y. & 
C. Ex. 002 ; Bent v. YouriK (I8:i8), 2 .lur. 202 ; StuiviH 
V. (4iampneyH (1830), 6 My. & O. 97 ; JJavieH r. Quarlor- 
nian (1840), 4 Y. 8c (). Ex. 2r»7 ; AnderHon v. WalliH (1842), 
12 L. ,1. Ch. 291 ; Boidell r. UoliKld ly (1842). 12 L. J. (3i. 
187 ; Hayor v. Wa^Htair (1843), 2 Y. & C. Cdi. Can. 230 ; 
Eurni. SlierllTe. 1 )ykeM v. Karr ( 1845), 4 Hare, 5 1 2 ; Fiilhain 
r. M‘(^arthy (1848), 1 H. Jj. (!aH. 703 ; Baboo Kasl l*er8ad 
Narain r. MiiHHUinat Kawalbani Kooer (1851), 5 Moo. Ind. 
App. 140 ; A.-(J. V. Murdoch (1852), 1 De tl. M. <s: i.. tO ; 
Stone V. (lodfnw (1854), 5 Do (i. M. 8: O. 70 ; (Cottrell r. 
Hufrhcfci (1855), 3 ('. L. Ji. 490; I'enny r. Allen (1857). 
7 De tl. M. 8: (1. 409 ; JlobortHon r. Norrlw (1858), 1 (lilt. 
421 ; Wlnif V. AiiKrave U800), 8 H. L, Cas. 183 ; Hornby 
w. Toxtetli Park Burial Board (1802), 31 Beav. 52 : 
MaiHball v. Sinitb (1805), 5 Ciir. 37 ; Warner v. .Jacob 
(1882), 20 (Ut. D. 220; MagnuH r. Queensland National 
Bank (1887), 30 Cb. 1). 25 ; Earrar r. Farrars (1888), 40 
Cli. 1). 305 ; Soar r. Ash well. I1893J 2 Q. B. 390 ; Turner 
V. Walsh. I1909J 2 K. B. 484. 

906. .] — llALLV. llliWAUD, No. 899, 

ante. 

906. Right to redeem whole — Subject to equities 
of parties interested.]— Pearce r.MtiRRis, No. 807, 
ante. 


907. Tenants in common — Right of one to 
redeem — Redemption as assignee of other tenant.] — 

Tenant in common of a moiety having obtained 
a decree for redemption of his moiety, afterwards 
takes a conveyance of the. equity of redemption 
of the other tenant in common, & then files a 
supplemental bill for a redemption as to that, 
stating that a prior conveyance of that equity of 
redemption by the assignees of that tenant in 
common who had been a bkpt., & in which con- 
veyance bkpt. had joined, was void as against 
bkpt., having been improperly made. Bill dis- 
missed, being support^ed by the evidence of bkpt. 
alone. — Waugh v, JjAND (1815), Coop. G. 129; 
35 E. R. 503, L. C. 

908. .] — Hall v, IIeward, No. 899, 

ante. 

909. .] — Where a mtgee. is also 

tenant for life of tiie mtged. estate, 8tat. Limita- 
tions does not begin to run against the mtge. title 
until his death, A the same lule applies where the 
mtgee. is a tenant in common, with others, of tlic 
mtged. estates 

One tenant in common of the equity of 
redemption may redeem (Loud (-oti’ENHAM, C.). 
— Wynne v, Styan (1847), 2 Ph. 303 ; 41 E. R. 
959, L , C. 

Right of purchasers of parts on consolidation.] — 

See Nos. 913, 914, post. 


Sub-sect. 8. — Purchasers of Equity op 
Redemption. 

See Law of Pro])(‘rty A (4-, 1925 (c. 20), ss. 85-87. 
910. Under contract to purchase — Whether en- 
titled to redeem.] — Wh(‘n a bill for specific; per- 
formance; is filed by a p(*rson who has contract<;d 
to purchase the absolute legal A equitable interesl- 
in a mtged. estate from the supposed owner of the* 
(‘quity of redemption, neit-h(*r the mtgee*. nor a 
person who ctlaims an interc'si in the c‘(iuity of 
redemption, but has not Joined in the* contract, 
can be made; a deft. ; A the* circumsianc^e that- the 
mtgee. does not objecii to being made a party, 
but requires the sanct ion of t he ])erson so claiming 
an int^erest in the* ecpiity of i-edemption before 
joining in the c-onvc*yance, does not make* that 
person a proper party. 

P. is mertJy a mtgee. against whom no bill can 
properly be filed except for the* ])urpost* of rede‘eming 
his mtge., A that by a parly <*iititled to redeem 
the bill (io(;8 not pray any re*deinpfion of P.’s 
mtge. A if it had pltf . would not be entitled to file 
such a bill. He is only <?onnectc*d with the 
property by having contracted to purchase the 
equity of redemption A until tliat purchase is 


PART VII. SECT. 3. SUB-SECT. 7. 

9021. (teiural riUt^ — No riuht to 
redeem part Heparately.] — Davjn i’. 
Whitk (1809), Ul Gr. 312.— CAN. 

00211. - — — .J — Where an un- 

divided inteiH^Ht. in land in inort^cotfed 
hy the t)wnor t.hereuf, a co-owner haH 
no risrhl t-o redemption. — Nichoi. v. 
AlJ.KNIiY (1889), 17 O. U. 275.— CAN. 

906 i. Hiytit to redeem whole — Subject 
to equities of uartiea intereMed.] — Held : 
any ime of the* IhriH) co-ownor8 iiiiKht 
I'edeein, but on redemption he must 
pay Llu^ entire elobt ; A, after 
redemption, iie could not set up the 
intKe. as agralnst Ids oo-owiiers ; he 
ooiud set up utfalust them only tlie 
amount of their respective shai* 08 . & 
he would be entitled to tack to anotlier 
owner's share of the mtge. any balance 
due to him by that owner on the 


accounting with respect to advances, 
A would he bound to give credit for 
any t>alanoe due by him. — ^A pamh v. 
KkkiW (1920), 40 0. L. K. 523 ; 17 

906 ii. .] — The purchaser of 

the eciuity of redemption of part of 
an estate^ under mtge. is entitled to 
redtHUii the whole of the mt^fed. estate 
if the intgcHi. insists on his right to 
have it so redeemed. — Asaxsab 
llAVUTHAX V. VaMANA RaU (1879), 
1. L. H. 2 Mad, 223.— IND. 

906 iii. .) — The owner of a 

portion of the equity of redemption 
is not entitled as matter of right to 
redeem the whole of the mtge. A 
recover possession of the whole of the 
mtged. property, on payment of Uie 
whole of the mtge. amount against the 
>\ill of the mtgee. In jmssession A of 


the vendee of another portion of the 
equity of redemption who was put in 
)>o8sesslon of suiiie of the lands hy the 
mtgee. on payment of an aliquot 
portion of the mtge. amount. — 
Rathna MrpAi.i r. Perfmal Kkpiiy 
(1912), I. L. H. 38 Mad. 31U.— IND. 

PART VII. SECT. 3. SUB-SECT. 8. 

910 i. Under wiUraei to purchase — 
WheUicr entitled to redeem.}~P\it. 
claimed to have an interest in certan 
lands under an agreement for the 
piu*cliase thereof, made with a railway 
CO., which was assigned to defts. as 
soourity for advances made by them, 
notwithstanding subsequent agree- 
ments A transactions wiUi defts. : — 
Held : upon the documents A oral 
evidence, pltf. had forfeited his interest, 
A was not entitled to redeem. — 
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Part VIL — Equity of Redemption. 


completed he cannot redeem the mtge. To him 
it is immaterial, upon repayment of the money, 
whether the mtgor.’s title was good or bad. He is 
not at liberty to dispute it (Lord Cottenham, 0.). 
— Tasker v. Small (1837), 3 My. & Or. 03 ; 7 
L. J. Ch. 19 ; 1 Jur. 936 ; 40 E. R. 848, L. 0. 
Annotaiwns ; — ^Reid. Roberts v. Marchant (1843), 13 L. J. Ch. 
56 ; I. R. Comrs. v. Angus, Same v. Lewis (1889), 23 
Q. B. D. 579. Mentd. Cutts r. Thodey (1844), 2 L. T. O. S. 
474 ; Nelthorpe v. Holgato (18^4), 1 Coll. 293 ; West 
Midland Ry. v. Nixon (1863), 1 Hem. & M. 176 ; Bird r. 
«. E. Ry. (1865), 19 C. B. N. S. 268 ; Dc Hoghton r. 
Money (1866), 2 Ch. App. 164 ; Aberaman Iron Works r. 
Wickens (1808), 4 (3b. App. 101 ; Kenwirk r. Buliiian 
(1869), L. R. 9 Eq. 165 ; Lumloy r. Timms (1873), 28 
L. T. 157. 

911. .] — Pearce i\ Morris, No. 867, 

ante. 

912. PlaintiCr in creditor’s suit — After decree for 
sale.] — Pltf. in a creditor's suit , after a decree for 
sale of the real (.‘state, may sustain a suit for 
redemption against a mtgee., or a ])art.y t‘ntit4(‘d 
to a lien on the title deeds. — (Christian v. Fieli» 
(1842), 2 Hare, 177 ; 67 E. K. 74. 

;~Refd. lie, Hawkes, Aekorniaii r. Ijockikutt, 
11898] 2 Ch. 1. Mentd. He Rapid Road Transit Co., 
I1909J 1 Ch. 96. 

913. Purchasers of parts — On consolidation by 
mortgagee — In order of purchases.] — When* 
lutges. of different ])rop(‘rtie.s by tin* sanu* nitgor. 
have b(5en consolidat(*d by a mtgee*., A tin* intgor. 
has conveyed tlu* eeiuity of redeuiiption in some of 
the properti(*.s to purchasers by (l(*e(ls of various 
(Jatx^s, upon foreclosure by the mtgee., a first right 
of rccleoming all the? mtges. will given to tin? 
first purchaser of part in i^oint of date, with 
successive rights of re(U*m])tion, in d(‘fault, t<o tin* 
8ubse(iuent purchasers of othei* })ai*ts in or(h»r of 
daU*, as in tin* case of first, second A t bird mtg<*es. 
— Hekvou V. JjUCK, Hekvor r. J^awson (1867), 
L. K. 4Eq. 537; ,3(i Ji. .1. (Ui. 865 ; 15 W, K. 1221. 

Aiuutialions Lnveduy r. Cliainnan (1875), .12 T. 

689. Conid. Baker r. Cray (187.')), 1 Cli. 1>. 491 ; .leiinings 
r. .Iordan (1881), 6 Ap]). ( as. 698 ; Marler r. Coliiiaii 
(1882), 19 Ch. J). 639; L(‘wis r. AlsTdan^ A* Plymouth 
Vo. (1884), 53 li. Cli. 711 : Pledire r. Whit.«* (1896), 6.5 
L .1. Ch. 419. Refd. Wellesley r. Morningtori (1869), 
17 W. H. 355 ; Bradley r. Bielies (No, 2) (1878). 39 L. T. 
78: CiimiuiiiH t\ Fieleher (1S8(»), N Ch. B. 699; .Miiiler 
r. Carr (1894), 7 B. 558 ; Riley r. Hall (1898). 79 L. T. 
244. 

914 . .] — Where a mtgee. has 

consolidaU*d several mtg«‘.s. of diffei(‘nt properties 
made by the same mt gor., who has c(»uveyed away 
the respective* e(juities of n*demi)tion to various 
pundiasers, upon foreclosure by tlie- mtg<‘e., the* 
earliest purchaser of any jiart in point of time, or 
a subsequent purchaser of that part from liim wiio 
stands in his shoes, will have? tlu? first right of 
redeeming the whole* ; A if he* de»e*.s not do so them 
the purchasers of other ])arts will be? entitl<?(i 
successively in order of date to red<M*m tlm whole. 
If the first purchaser of a jiai-t has bought that 
part subject to a mtge*. debt he, or whoeve*r stands 
in his place at the time of ronse^lidation A 
redeunption, must pay that mtge. d(?bt. — JiejvEDAY 
r. ('HAPMAN (1875), 32 J.<. T. 689. 


915. Mortgage of other property subsequent to 
sale of equity — Mortgage to same mortgagee — Re- 
demption of first mortgage only.] — The mtgor. 
of one property assigned the equity of redemption, 
Si afterwards mortgaged another property to the 
mtgee. of the first. The assignees of the equity 
of redemption having brought an action to redeem 
the first property, the mtgee. claimed to con- 
solidate the mtges. : — Held : (1) the right of the 
purchaser of an equity of redemption cannot be 
affected by a mtge. ci*eated after the purchase, Si 
the assignee was entitled to redeem the first 
mtge. without redeeming the? second ; (2) under 
K. S. O. Ord. 16, r. 7, tnistoe^s of an equity of 
redemption sufficiently represent their cestui que 
trust in a redemption suit, no direction to the con- 
trary having been made by the ct. — .I enninos r. 
Jordan (1881), 6 App. Las. 698; 51 L. .1. Oh. 
129 ; 45 L. T. 593 ; 30 W. K. 369, H. L. ; varying 
S. (\ Sill) nom. Mills r. .Ienninos (1880), 13 Oh. D. 
639, O. A. 

AHtu^aHotut : — An to (1) Conid. Ihirlci* r. Coliiiuii (1882), 
19 Ch. I). 630 : ritqriu'H r. HriUiiiniu IVrtiiiiiionl. Be^nollt 
lUflpT. S<>e., 11906) 2 (9i. 607. Reid. Atulre'WT^ r. (Jlty 
J'oriuiuH'Ut. liom^Ht Bhl>r. Soc. (1881), 44 L. T, 641 ; 
Alborh*y r. Beirnott (1885), 52 L. T. 736 ; Binl r, Wemn 
(1886), ;i.3 (’li. ]>. 215 ; MnUiiil Lift' Ahmoc. .Sou. v. Langloy 
(1886). .32 C3i. J>. 460 ; HarrlK r. Tiibb (1889). 60 L. T. 
699 ; (Irittlth r. Pouiul (1890), 45 (?h. D. 553 ; Mintor v. 
e^irr, 118941 3 VU. 498 ; IMctUfo r. Carr, 11894] 2 (Ui. 328 ; 
JUlcy V. Hall (1898). 79 L. T. 244. An to (2) Apld. Dnblu 
r. Manley (1885), 54 L. J. (3h. 636. Diitd. FrantilH v. 
llarriHon (1889), 43 Ch. D. 183. Conid. Wavoll v. Mitoholl 
(1891), 64 L. T. 560. (^nertilly. Refd. Biildtllph v. 
Billlter-HtnHq. Oltlce'H (3». (1895), 72 L. T. 83 4 ; Plodgu 
V. While, I1896J A. V. 187. 

Disposal of equity of redemption Inter vlvos.J — 

See Sect. 6, sub-sect. 2, jmsf. 


SiiR-sKcT. 9 . -Subsequent fr 

See Law of l’roi)erty Act, 1925 (c. 20), ss. 85-87. 

916. General rule. |~ . I ones r. Meredith (1739), 
2 (Vuii. 661 ; Hunb. 310 ; 2 Kep (’as. Abr. 594, n. ; 
92 K. U. 1257, 

•Mentd. HarriKuti r. SoiiMu'ot^ A Mnroiaiid 
(1751), 2 Wh. SiTi. 389; Arnold r. Rovouil (1819), 4 
Moon*, C. P. 66; ShrmvHhury i». Scott (1859), 6 
C. B. N. S. 1. 

917. - .] — A, mortgag(?d some property to 
B. ; he Hu)>H(?qm*nily mortgaged it t-(» who 
covenanted not to l)ring any suit, etc. within 
t<*n y<*arK, for obtaining poHsession or for(?closing : 

-Held : by this cov<?nant, (’. was precluded from 
retleeming B. wit hin tlu? ten years. 

Tlu* only relief to which a second mtgefj. is 
entitl(?d, is to a d(?cr(*(* for tluj rc»(iemjd.ion of the 
first mtgee. A for tluj for(?(?loHure or redemption of 
the mtgor. JIc* has no right. t.o comjiel the first 
mtgee. U) transfer to him his first mtge., on 
payment of what is due ; or Uj call on the mtgor. 
to join in such transfe?!*. 

Tlu?re cannot be an adv(?i*s(? red(?mption, ))et/wcen 
mtgees., in the absence? of t lu? mtgor. ; if there- 
fore?, by eontra<;t, or otlu?r circumstances, a 


(tii.i.vT r. Cars (Man.) (1911), 18 j 

W. L. U. 415.— CAN. I 

k. I*nrch€taer wUhtjiU iutticc of jirior j 

BAUrd836),"4~0. ». 330. -CAN. 

l. Execution purchaser.] — Held: the 
purchaser at sheriff’s sale of a rt?vcr- 
h4ou In lands mortgaged for a term of 
years, Is entitled to redeem the mtge. 
for his own benefit.— W aters r. Shade 
(1851), 2 Gr. 457. — CAN. 

m. .) — An execution purcliaser 

of an equity of redemption is entitled 
to redeem only upon paj’ment of the 
whole arrears of principal A iuterest 


legally rwovcrable from the intgor.. 
A twenty years of such arrears an* 
reixivcraldc under the usiuil eovenaiit 
i4» pay. — K eakv t*. Mason (1891), 2 


PART VII. SECT. 3. SUB-SECT. 9. 

916 i. Htnrral rule .] — A subsequent 
tiitintf. la not entitled to redeem tiie 
irior mtge. by simply paying the price 
or which the prior mtgee. may have 
purchased the rotged. propertf at an 
suction -sale held in execution of a 
decree obtained by him without 
Joining the subsequent mtgee. as a 


party ; hut Much HiihHoouont mtgee. 
Ill list. If he wlsheH Ut roiieern, pay to 
the prior the full amount due on Ids 
intirc. ~ Dll* Nakain Hinuii v . Hiua 
( 1897), 1. L. it. 19 All, 527.— 

IND. 

n. Successive incumltrancers. J — Whore 
the luaNter appoiiitoil a titiio for all 
the siibseqiusiit iricutnhraiicers who 
proved before him to redeem pltf.. 
one of whom at the time appoitited 
paid the amount He took the assign- 
ment ; — Held : the incumbrancers who 
could not redeem were entitled to 
three months' further time before the 
co-deft. could obtain a dual foreclosure 
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Sect. 3, — Who may redeem: Siib-sectii, 0, 10 <£* 11.] 

second mt^fee. is precluded from bringing, or is 
unable to bring, the mtgor. before the ct., a suit 
by such second mtgee,, to redeem the first, can- 
not proceed. — R amsbottom: v. Wallis (1835), 5 
L. J. Oh. 92. 

AnnotcUiona : — ^Refd. Wicks v. Scrivens (1860), 1 John & H. 
2 1.*) ; Cummins v. Fletcher (1879), 28 W. II. 272 ; Morgan 
V. Jeffreys (1910), 79 L. J. Cli. 360. 

918. .] — First mtgee. ought without a 

judicial proceeding to accept payment from a 
second mtgee., & thereupon to convey to him the 
mtged. estate, with or without the (joncurrence 
of the mtgor. — S mith v. Green (1844), 1 Coll. 
565 ; 63 E. R. 641. 

Annoiaivyna : — ^Befd. Payntor v. Carew (1854), Kay, App. 
xxxvi ; Wicks v. Scrivens (1860), 1 John. & H. 215; Pearce 
V. Morris (1869), 5 Ch. App. 227. Mentd. Harmer v. 
IMestiey (i853), 16 Bcav. 569. 

919. .] — An equitable second mtgee. com- 

menced an action against the liquidation trustee 
of the mtgor., & the first mtgees., claiming an 
equitable charge on the propfirty, ledcmption 
against the second mtgees., &, if necessary, fore- 
closure. 

Order of county ct. in bkpey., restraining the 
action, discharged. 

His right is to redeem the first mtge. &, if 
necessary, to foreclose tin; mtgor. . . . lie has a 
right to come into the c;t. of bkp(;y. ... or to 
bring an action which will be equivalent to filing 
a bill in chancery (Bacon, — Tie Wherly, 

Exp. Hirst (1879), 11 Ch. 1). 278 ; 27 W. R. 788. 
Annotation : — Consd. Sharp v, McHenry, Sharp v. Brown 
(18 ^6), 65 L. T. 747. 

920. Right when mortgagor foreclosed.] — Sub- 

stjquent incumbrancers may I’edeem the first 
mtgee., though the mtgor. is foniclosi^d by a decree ; 
& the account taken in the suit where such decree 
was obtained will not bind tluj subsecjuent- incum- 
brancers. — Morret V. Westernk (1710), 2 V^tu. 
663 ; 1 Eq. Cas. Abr. 164 ; 23 E. R. 1031. 

921. Successive incumbrancers — Right in suc- 
cession.] — Tbevan V. Hmith, No. 609, ante. 

Sale by mortgagee restrained on offer to redeem.] 
— Sec No. 2376, poet. 

Right in foreclosure action .] — Sec Part Vlll., 
Sect. 5, poet. 


Hub-sect. 10. — Settled Estates. 

See Law of Property Act, 1925 (c. 20), ss. 85-87. 
922. Tenant for life — Proportion to be contri- 
buted by remainderman.] — Lands in mtge. devised 
to A. for life, remainder to B. in fee. A. takes an 
assignment of this mtge. in a trustee’s name. B. 
may compel A. to contribute a third of the mtge. 
in respect of his estate for life. — Clyat v. Batteson 
(1686), 1 Vern. 404 ; 1 Eq. Cas. Abr. 117 ; 23 
E. R. 546. 

Annotativn : — ^Refd. Ballot v. Spraliigor (1696), Proc. Ch, 62. 

928. Must hold equity on trusts of settle- 

ment.]~AYNSLY v. Reed (1754), 1 Dick. 240 ; 
21 E. R. 264. 

Aniwtaiion : — ^Re!d. WitJks v. Scrivone (1860), 1 John. & H. 
215. 

924. ,] — Where property, subject to 

a mtge., & settled, the tenant for life is entitled to 
redeem, &; to have the legal estate conveyed to 
himself, but must hold the equity of redemption 


subject to the trusts of the settlement. — ^WiCKS v, 
Scrivens (1860), 1 John. & II. 216 ; 70 E. R. 726. 
Annotation : — ^Beld. Poarce v. Morris (1869), 6 Ch. App. 227. 

925. Cannot compel remainderman to 

redeem him.] — Taking the simple case of an equity 
of redemption devised to one for life with 
remainders over, the right of the tenant for life 
to redeem the mtge. has been long established ; 
although it was formerly considered that he had 
no such right. But it is clear that a tenant for 
life redeeming the mtge. cannot compel those in 
remainder to redeem him (Kindersley, V.-C.). — 
Riley v. Croydon (1864), 2 Drew. & Sm. 293 ; 

5 New Rep. 160 ; 11 L. T. 591 ; 10 Jur. N. S. 
1251 ; 13 W. R. 223 ; 62 E. R. 033. 

926. Remainderman — Whether entitied to re- 
deem against tenant for life.] — The reversioner is 
not entitled forcibly to redeem the tenant for life 
(Alexander, O.B.). — Ravald v. Russell (1830), 
You. 9; 159E. R. 884. 

Annotations : — ^Apld. Pront v. Cock, [1896] 2 Ch. 808. Refd. 

liaflety v. King (18.36), 1 Koou, 601 ; Wicks v. Scrivens 

(1860), 1 John. & H. 215. 

927. .] — T(^stator, having moiigaged 

land in fee, devised it- to his wife during tlie minority 
of his two sons, directed that when they were of 
age the property should be equally divided between 
his wife & children, whichever of them might be 
living at that time. After testator’s death the 
widow mortgaged Ium* interest under the will to 
the original mtgee. died while the sons were 
still infants. The infants, by a next friend, 
brought an action against the mtgee. to redeem 
testator’s mtge. : — Held : during tlit^ continuance 
of the widow’s limited c^state, pltfs. were not 
entitled to redeem testator’s mtge. without the 
consent of the mtgees as owner of the limited estate. 
— Prout V. Co(JK, [1896] 2 Ch. 808 ; 66 L. J. Ch. 
24 ; 75 L. T. 409 ; 45 W. R. 157. 

928. Tenant in tail.] — A father, tenant for life, 

6 a son, tenant in tail, in 1835, joined in mortgaging 
the estate, to secure payment of a debt of the son, 
under an agreement between them to suffer a 
recovery, & resettle the estate, as to the remainder 
after the death of the tenant for life, in case the 
fatJier should at any time be obliged to pay any 
part of the interest of the mtge. debt, or the son 
should not pay off that d(^bt by a certain day, & 
the father should then pay it off &- release the son 
therefrom, to the use of the fathc^r in fee ; the 
father covenanting to convey or devise a seventh 
part of the estate to the son ; &, in case the son 
should pay off the mtge. by the time mentioned, 
then to the son & the heirs of his body, charged 
with £500, for such persons as the father should 
by deed or will appoint. The son did not pay off 
the mtge. debt, nor did the father pay it off, or 
release the son therefrom, but the father paid the 
interest until his death in 1841, & after his death 
his devisees paid off the mtge. ; — Held : neither 
party having performed the agreement, or 
apparently acted upon it, in the lifetime of the 
father, ct. would not, after the death of the father, 
enforce the specific performance of the agreement ; 
os the agreement could not be specifically per- 
formed, the original rights of the parties remained ; 
& the son was therefore entitled t-o redeem the 
estate, upon repayment of the mtge. debt & the 
interest. — ^Playford v. Playford (1845), 4 Hare, 
546 ; 6 L. T. O. S. 89 ; 67 B. R. 764. 

Secj alaoy Real Property ; Settlements. 


BffainHt them. — Audaoh v. Wilson 
(1856), 2 Ch. Ch. 70.— CAN. 

o. Leagf. aubiect to tnfo morioaatB — 
Leasee toUh rignt to redeem first mortage 
— Second mongaoee*a right to redeem .] — 


A lease of land, subject to two mt 4 re 8 ., 
contained a covenant by the lessor & 
tlio second mt«ee. with the lessee, that 
the lessee might, if he desired to do so, 
redeem the first mtge., & that in that 
case the sum paid for redemption should 


bo a first charge on the land : — Ueld : 
the second mtgee. *s right to redeem 
the first mtge., after its acquisition 
by the lessee, was not taken away. — 
Brewer v. Conger (1900), 27 A. H. 
10.— CAN. 
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Sub-sect. 11. — Other Oases. 

See Law of Property Act, 1925 (c. 20), as. 85-87. 

929. Jointress.] — Howard v. Harris (1683), 
1 Vem. 190 ; 2 Oas. in Ch. 147 ; Freom. Oh. 86 ; 

1 Bq. Oas. Abr. 312 ; 23 E. R. 406. 

ArmokUiom : — Bold. Kregrlinflrer v. Now Pataeroiiia Moat & 
Cold Storage Co., [19141 A. C. 25. Mentd. Newcomb© v, 
Boaham (1681), Froem. Ch. 67 ; .lonee t\ Meredith (1739), 
2 Com. 661 ; Banning r. Banning (1822), 1 L. J. O. S. Ch. 
66 ; Clay v. Willis (1823). 1 L. J. O. S. K. B. 144 ; lUco 
i\ Noakos, [1900] 2 Ch. 445. 

930. .] — A man marries a jointrcvss of 

houses which arc burnt down, & they borrow £1 .500 
to rebuild, &> levy a fine aur conccaa, & by deed 
between the husband & conusce the equity of 
redemption is reserved to the husband A liis lieirs ; 
he lays out £3,000 in building & dies. Decreed 
the wife & not tlie heir to redeem. — B rend v. 
Brend (1683), 1 Vern. 213 ; 23 E. H. 421 ; sub 
nom. Broad v. Broad, 2 Cas. in Ch. Kil. 

AnnotatiotLH : — Consd. Jackson r. Iniies (1S19), I Bll. 104. 

Re!d. Jackson r. Parker (1770), Amb. 087 ; lUinton v. 
Hooper (1791), 1 Ves. 173; Husconil)© v. Hare (ISIS), 
6 Dow. 1. Mentd. Tralock v. lloboy (1 847 ). 2 Ph. .395. 

931. .] — jn a foreclosure action i>ltfs. were 

first mtgees., & also third migees. Defis. were tlie 
second incumbrancer, who was a joint re.s8, 
several subsequent incunibramters wiamo priorities 
had not been ascertained. An orde?* was made 
on the hearing of the action giving tin* jointress 
a i)eriod of six months witliin which to r(ui(»om. — 
SAHTHK'rr V. Hesketh (1890), 44 (^h. D. 161 ; 59 
L. J. Ch. 507 ; 62 I.. T. 802 ; 38 W. B. 698. 

932. Dowress.] — Jones v. JVIeukditji (1739), 

2 Com. 661 ; Bunb. 316 ; 2 Eq. (^as. Abr. 591, n. ; 
92 E. R. 1257. 

Anrudaiiom : — ^Mentd. llarriHon v. Sou([ic(»( c 6: Moreland 
(1761), 2 Ves. Hon. 389 ; Arnold r. llovtmlt ( 1819), 4 Mooi-c, 
C. 1*. 66 ; Shrewsbury v. Scott (1859), 6 C. B. N. S. 1. 

933. .] — A dowress has a right to rcHleem 

a mtge., & hold over till satisfied . — ]*A3 -.mes v, 
Danby (1700), Prec. Ch. 137; 1 Eq. Ciis. Abr. 
219 ; 24 E. R. 06. 

Annotation ; -Refd. Banks v. Sutton (1732), 2 V. Wins. 790. 

934,, ,] — A w'if(^ marri<*d before Dower 

Act, 1833 (c. 105), joined, for the purposes of 
releasing her dciwer, with her husband in mortgag- 
ing his freehold estate to secure his debt. By 
the mtge. deed ih(i equity t>f redemption was 
reserved to the husband : — Held : the wife’s riglit 
to dower was extinguished in e<piity as wc*ll as at 
law, & she had no right to redtiem thc! t;Ht.ate. 
Dawson v. Bank of Whiteitavkn (1877), 6 
Ch. D. 218 ; 46 L. J. Ch. 884 ; 37 L. T. 61 ; 26 

Annotation) — ^Eizpid. Meek r. ('haiiiberlain ( 1 88 1 ), 8 . B. I ). 31 . 

See^ now. Administration of EstnUis Act, 1925 
(c. 23), s. 45. 

035.’ Grantee of voluntary deed— Prior to mort- 



Annotation: — ^Refd. Jones v. Meredith (1739), 2 Com. 661. 

936. Tenant by curtesy.]— J ones Meredith 
(1739), 2 Com. 661 ; Bunb. 346 ; 2 Eq. Cas. Abr. 
594, n. ; 92 E. K. 1257. 1 , 

Anrijtaliom Harrison v. .Soutluxjlo & Moreland 


(1751), 2 Ves. Sen. 389 ; Arnold v, Revoult (1819), 4 

Moore, C. P. 66 ; Shren^sbury r. Scott (1869), 6 C. B. 

N. S. 1. 

937. Tenant by elegit.] — Jones v. Meredith 

(1739), 2 Com. 661 ; Bunb. 346 ; 2 Eq. Oas. Abr. 
594, n. ; 92 E. R. 1257. , ^ 

Annotations: — ^Mentd. Harrison e. Southooto & Moreland 

(1751 ), 2 Vos. Sen. 389 ; Arnold r. Kovoult (1819), 4 Moore, 

C. P. 66 ; Shre^vsbury r. Scott (1859), 6 C. B. N. S. 1. 

See, now. Administration of Estates Act, 1925 
(c. 23),s. 45. 

938. Claim involving fraud — Fraudulent title.] 

— If a fine be gained by fraud from a feme covert 
under age, wiio dies, & her heir buys in a prior 
mtge., & tiien lovic's a fine, & five years pass, & 
then thos(» wiio claim undtu* the fine bring a bill 
Ui n^deem, etc. Equity will not assist them 
claiming under such fraudulent title, & also by 
reason of the line' & non-claim. — P ackington v, 
Barrow^ (1703), Pi’w. Ch. 216; 2 Eq. Oas. Abr. 
474 ; 24 E. R. 106. . . ^ 

939 . Possession obtained by fraud — ^Must 

be restored before redemption.]— L ant r. Crisp 
(1719), 2 Eq. Cas. Abr. 599 ; 5 Bro. Pari. (?as. 200 ; 
22 E. H. 503. 

940. Sequestrator. I — Fawckt v, FothergilIj 

(1705), 1 Dick. 19 ; 21 E. H. 173. ^ 

941. Trustee upon trust to sell & pay on debts — 
Debts satisfied.] — A trustee in ri*ceipt- of the rents 
A. ]m)fits of n. mtg(‘d. estate, umhr an old convey- 
aTHH» of th(* etpiity of redtuupUtin, upon trust to 
sell A pay off (•(U't.nin d(*btH wdiicli had besen long 
since satislied, is not (*n1 it IimI t.o r(*de(un the mtg(^— 
.Tames v. Biou, Owen v. Flac k (1826), 2 Him. & Ht. 
600 ; 4 li. J. O. S. (’ll. 202 ; 57 E. H. 475. 
Anmdaiion : -Mentd. Flm^k r. Leiigimitc (1845), 8 Bcviv. 420. 

942. Purchaser from building society -Pur- 
chaser of one of several lots — Recoupment by other 
purchasers.] — Pkto r. Hammond, No. 1137, poat 

943. Vendor of equity of redemption -When sale 
set aside— Right to substituted policy.) -7 A mtge. 
transaction compriscul two policies of insurance 

I (m the life of ihv mtgor., whicli “ 
authorised, but not c.ompellc'cl, to keep on foot. 
Tlie intgor. sold his equity of rcHhuTijiilon at an 
undervalue, A an assigncH! of the juirchascr sub- 
stiiutcid foi* theun anotJier policy on thc^ mtgor. s 
life, in lieu of tht‘ original ones, which were drcjpped, 
At assigned thc^ same* to t hci mlgcj. The assignee^ 
of the purchascii* jiaid ofT the mtgc'., At continued 
to pay the pnuniums. 'J’hc^ saU^ of the* eciuity of 
redemption was afteiwards sc^t asidci at the 
instance of the cixors. of thc^ mtgor. : Held : the 
Hubstiluti’d policy fomusd piirt ot the equity of 
micinption, & thc^ exor. of tlu* tiit({or. wu« entitled 
to redeem Hueh Bubstituteil policy in tli<! Hame way 
that he could have redciimed the original policioH.-— 
Nesbitt V. Bkhiudge, Buti.kr r. Bekkidge (1863), 
4 I)e it , J. A Hm. 45 ; 3 New Rep. 53 ; 9 L. 

.588 ; 10 Jur. N. S. 53 ; 12 W, R. 283 ; 46 E. K. 

^^944. Tenant for years— Leas© without consent 
of mortgagee.]— Tarn v. Turner, No. 857, ante. 

945. Party in occupation— Claiming under pos- 
sessory title.] — Fletchku V , Bird (1896), Fishers 
Law of Mortgage, 6th ed. p. 1025. 


Part vii. sect, s, sub-sect. ii. 

932 i. JJowress.] — Casnkr v. Haiobt 
(1884), 6 O. U. 451.— CAN. 

982 il. .] — The wife of u intiror.. 

who has Joined In the mtgo. for the 
purpose of barring her to the 

extent of the nitflre. only, bw the riaht 
to redeem during her husband's life- 
time, & is a necessary party to an action 
of foreclosure in thc instanw.— 

BLONU V. FlTZOERALP (1893), 15 P. B. 
467.— CAN. 


932 iii. .] — Pltf. Joined with her 

husband in executing a mtge. of land, 
& released her dower in duo form. 
Deft, took an assignment of the mtge., 
Sc, subsequently, received from pltf.’s 
husliand a release of his equity of 
redemption, in which pltf. did not 
join '.—Held : pltf. could not assort a 
claim of dower against deft, as long 
as the mtge. remained on foot, her only 
remedy being to redeem.— T iiomi* 80N 
s. Thomspon (1904), 37 N. S. R. 242. — 
CAN. 


936 1. Tenant try curtesy.) — Ani^^on 
V. Hanna (1889), 19 0. K. 58. — CAN. 

p. Claim iiwolviny fraud. ] — - Kkrb 
V. MciiliAP (1857), 6 Or. 343. — CAN. 

944 i. Tenant fivr years — Lemt wUhoiU 
consent of mortyayee.) — The right of n 
tenant tor years to redeem a mtge. is 
absolute, Sc tlie ct. lias no discretion 
to grant or refuse redemption. Where 
a tenant for years under a demise 
made subsequently to a mtge., sought 
to redeem thc lauds In the hands of the 
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Sect 3. — Who viay redeem: Svh’SecL 11. Sect. 4 
Hvb-secU ].] 

Surety Guarantee, Vol. XXVI., p. 108 
Nos. 751-~753. 

Assignee pendente lite.] — See Part Vlll., Sect. 5, 
sub-sect. 5, post. 

Right on escheat of copyholds.] — See Copy- 
HOLDH, Vol. XIII., pp. 150, 151, Nos. 1955, 1967. 
Mortgage of presentation to living.] — See 

Law, Vol. XIX., p. 378, Nos. 

1986, 1987. 


8ji;ct. 4.— restrictions ON RIGHT TO 
REDEEM. 

SiJB-sEUT. 1 . — In 

046. General rule — Once a mortgage always a 
mortgage.] — Newc^ombe v. Bonham ( I (i81 ), Frec^rn. 
(51i. 67 ; 2 (’as. in (-h. 58 ; 1 Vern. 7 ; I Et|. Gas. 
Abr. 313 ; 22 E. li, 1 0fi3, L. ; on appeal, eub nom. 
Bonham v. NEw<x)Mn (1684), 2 Vent. 364; 1 

Vern. 232 ; (1680), 1 Vern. 233, n., IL L. 

Annotation H : — €oil8d. (^rofl. r. (J7HS), 2 Com. fi(>3 ; 

Mollor r. ]jO(w (1742). 2 Aik. 4!hl ; Kreffliiiffor v. Now 

J*atiigonia MoiH & (V)l(l Storatfo Co., (11)14] A. C. 25. 

Reid. Jtr CarKlialtoii Park EHlato. (iraliam Tho Co., 

Turnoll r. Tho Co., (11)08) 2 CJi. 02. Mentd. Tnilock r. 

Hohoy (1847), 2 I’h. :W5. 

947. .j — Anon. (H)81), Freem. Ch. 

84 ; 22 E. B. 1073, L. (’. 

948. .] — 1*111 CE V. Pejihie, No. 997, 

poei. 

949. .]— Jenninoh v. Waim>, No. 998, 

post, 

950. ,] — Mejxor V* Leeh, No. 55, 

ante. 

951 . ,] — Absolute eonveyanet*, &; a 

deed of <J(4(5asanc(*, on ])ayrrient of rritg(^. monc^y, 
during tli(^ joint liv<^s of mtgor. & intgee., held a 
restraint upon nitgor, 

A mtg(’. on(!(i redei^mabk^ continues so till some 
act is done afresh by the rntgor. to extinguish the 
redemption, & a man will not be; suffered in 
conscience i-o fetter himself with a limitation or 
r(‘stri{;ted of his time of redemption (Lord 
Nortiiinoton, Lord Keeper). — Hpurgeon v. 
Gojjaer (1758), 1 Eden, 55 ; 28 E. B. 605. 
Annoiatim,s : — ^Mentd. Warden r. Jouch (18,'>7), 2 Do (J. & J. 

71) ; Rc Holland, (Iresrp v. Holland, (15)02] 2 (4i. 300. 

952. — .]— Heton V. Slade, Hunter v, 

Seton, No. 18, ante. 

953. .] — Teevan V. Smith, No. 509, 

ante. 


954. .] — Trustees of an insurance 

society advanced £10,000 to C. on the security of 
a reversionary interest to which C. was entitled 
contingently on his surviving his father. As part 
of the loan transaction the trustees insured the 
life of C. against that of his father for £34,500 in 
the society of which they were trustees, & paid the 
premiums till C.’s death. C. executed a bond 
charging the reversion with principal, premiums, 
& interest on principal & premiums. By written 
agreements the interest & premiums were to 
accumulate at compound interest for five years. 
The agreements contained special clauses pro- 
viding, inter alia, to whom the policy in certain 
specified events should belong, & declared that in 
the event of 0. paying the whole sum due before 
the death of his father the trustees should be 
bound to assign the policy to C., & that if C. should 
pre-decease his father without having paid all 
principal moneys, interest, & costs the policy 
should belong absolutely to the trustees, they being 
bound in that event to impute to the debt all 
moneys they might receive in respect of the policy. 
0. died in his father’s lifetime, having never paid 
anything : — Held : upon th(i true construction of 
the. documents the contract was, not that the 
policy should bii effected for the trustees’ pro- 
tection only & for their sole benefit, subject to an 
option for C. to make it his own in the event of 
his paying off the debt in his lifetime, but that the 
policy was mortgaged to the trustees & was the 
property of C. subject to the charge ; therefore 
that in accordanc.e with the equitable doctrine 
against fettering a mtgor.’s right of redemption 
(k’s representatives were entitled to the policy 
moneys after deducting all sums due. 

There is a further equitable rule which seems to 
be this : that this right of redemption shall not 
even by bargain between creditor & debtor be 
made more burdersome to debtor than the original 
debt, except so far as additional interest & expenses 
consequent on the debt not having been paid at 
the time appointed may have occurred or arisen : 
that any agreement making such right of 
redemption is void (Lord Bramweix). — Halt v. 
Northampi’on (Marquess), [1892] A. 0. 1 ; 61 
L. J. Ch. 49 ; 65 L. T. 765 ; 40 W. K. 529 ; 8 
T. L. li. 104 ; 36 Hoi. Jo. 150, H. 1.. ; affg. H. C. 
8ub nom. Northampton (Marquess) v. Bollock 
(1890), 45 Ch. D. 190, C. A. 

Annoiatvmn : — Consd. Tho Bernwoll Tower (18l).5), 72 L. T. 
«04. Apld. Booth r. Salvation Army BlfUf. Ahhocii. 
(1897), 14 T. L. IL 3. Distd. lUgfirst?. Hoddlnott, HcKldinott 
r. Bigwri, (185)81 2 Ch. 307. Consd. London & (Hobo 
Finance Corpn. v. Montgomery (1002), 18 T. L. K. 061 ; 


mtgoo., who had ohlaintMl an order for 
forecloHnre in a nnlt to whhdi the 
jiroHcnt nltf. waH not a party : — JJdd : 
pltf. had a right to redeem in the event 
of t he mtgee. I’l^fnsing to accept him as 
a tenant. — Martin v. Miles (1883), 
6 O. U. 404.— CAN. 


q. 7/rir.] — Wauukn r. McKenzie 
( 1850), 1 Gr. 130.— CAN. 


r. .1 — llYMAL r. 

(1802), 12 C. P. 335).— CAN. 


ASlIBKIUiY 


t. .]— Kay r. Wilson (1870), 24 

Gr. 212.— CAN. 

a. If a tcHt-ator bounoathB 

jn^oporty, & then' arc' mtgoH. thoivoii. 
It W’ill bo for the lieir to redeem the 
property, & not- for the logateis unleHS 
a contrary intention appears from the 
>vill. — IlA'l'IlFELliKU r. IlATUFELDEli 
(1874), Buch. 5).— S.AF. 

b. JJeinitces.] — Upon a judgment ob- 
tained agaiiiBt the exors. of a mt^r., 
a writ against the lauds of the teHtat-or 
wan sued out, under \vhich his interest 
in the mtgod. preuiiBes was sold ; & 


aftc'rwards tho purchaser at- slioriff’s 
sale obt-ained a ecwiveyance of the legal 
estato from t-hc' mlgw., all whleJi 
Iransaet-lons t^>ok place after the 
passing of 7 Will. 4, c. 2 : — lirM : under 
such circumstances the dt^visees of t he 
intgor. wor(» entitled to rodeem.-- 
Waltonv. Bkunaud (1851), 2 Ur. 344. 
—CAN. 

0. Assiffn-er. of mnrtyaue.] — Houeiw r. 
Lewis (1866), 12 Gr. 257,— CAN. 

d. AnnuUanl.] — Lo.vuv. Lonu (1870), 
17 Ur. 251.— CAN. 

0. Widmo of WMwffirof/or. ] — Monk v. 
Kyle (1870), 17 Gr. 537.— CAN. 

f. Noti of mortgagor.] — Testator was 
seised of oertaiu lands which were 
subject to incumbrances, & by Ills 
u411 directed tho same to be sold if 
his sons in snooession should not re- 
deem. One of the sons, R., to whom 
tho first privilege of redeeming was 
given, availed himself thereof, & re- 
deemed the property ; — Held : R. had 
acquired a good title free from any 
claim of his brothers. — B tevenbun v. 


.Stevenson (1881), 28 Ur. 232. — CAN. 

g. RjcccitHon vrcdilor. ] — ( !a nadi an 
Bank of Commerce v. Forbes (1885), 
10 P. R. 442.— CAN. 

PART VII. SECT. 4, SUB-SECT. 1. 

946 i. General role— Once a nwrtgage 
always a mortgage..] — In an action for 
redemption, the parties cannot in the 
instrument of mtge. it-sclf or by a 
coil tom poraiieous ogreoment, limit tho 
mtgor.'s rigiit of redemption. — Mam- 
'iX)BA Lumber c^o.. Ltd. v. Emerson 
(1913), 18 B, C. R. 96.— CAN. 

946 ii. .] — ^A ct. of equity 

will not permit any device or contri- 
vance designed or calculated to pre- 
vent or impede redemption although 
it may be impossible to lay down any 
general rule as to what should not be 
regarded as an improper restraint or 
fetter on the right of redemption. — 
Sarbdawan Singh v. Buai Singh 
(1914), I. L. R. 36 All. 551.— IND. 

946111. .J — Browne v, 

Ryan, [1901] 2 I. R. 653.— IR. 
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N<»kes 1 ). tl902] A. C. 24 ; Samuel t;. Jarrali Timber 

& WTOd PavlM Corpn., [1904] A. C. 323 ; KregUnger «. 
New ^tagonla Meat & CJold Storage Co., [1914] aTc. 25. 
Reid. Eyro r. Wynn-Mackenzie, [1894] 1 Ch. 218 ; Bradley 
V, Carrltt, [1903] A. C. 253, 


-.] — Santley V . Wilde, No. 1, 


955. 

ante , 

956. .] — Noakes & Co., Ltd. r. 

Kice, No. 19, ante, 

957 . j ^ mtgee. is not allowed at 

the time of the loan to enter into a contract for 
the purchase of the mtged. property. A limited 
CO. borrowed money upon the security of their 
debenture stock subject to the lender having the 
option to purchase the stock at 40 per cent, within 
twelve months ; the loan to become due <& pay- 
able with interest at thirty days’ notice on either 
side. Within the twelve months & before the co. 
gave notice of their intention to repay the loan, 
the lender claimed to purchase the stock at the 
agreed price : — Held : the option was void, &; tlie 
co. was entitled to redeem the loan on payment 
of principal, interest, A costs. 

The doctrine “ once a mtge. always a mtge.” 
means that no contract between a mtgor. & mtgee. 
made at the time of the mtge. A; as part of the mtge. 
transaction, or in other words, as one of the terms 
of the loan, can be valid if it prevents tlie mtgor. 
from getting back his property on paying off what 
is due on the security. Any bargain which has 
that effect is invalid, A is inconsistent with the 
transaction being a mtge. . . . Debenture stock 
is usually a sum of money charged on the assets 
of the CO., issuing it. , . . It can be mortgaged as 
well by the co. which issues it as by an ordinary 
holder. 1 can discover no reason foi* treating a 
mtge. of debenture stock as something so different 
from other mtges. as to rendtir the principle once 
a mtge. always a mtge. inapplicable to it (Loud 
Lindley). — Samuel v. Jaeraii Timbiou A Wood 
Paving Corfn., [1904] A. 0. 323; 73 L. J. Ch. 
520 ; 90 L. T. 731 ; 52 W. K. 073 ; 30 T. L. K. 
530 ; 11 Mans. 270, H, L. ; affy. S. sub nom, 
Jarrah Timber A Wood Paving Corpn., Ltd. 
V. Samuel, [1903] 2 Ch. 1, C. A. 

Annotations : — Distd. De Beers ( Vinsolldatud Minos r. 

British South Africa Co., [1912] A. C. 52. Consd. 

KregUnger t\ New i^atagoiiia Meat & Cold Storage Co., 

[1914] A. C. 25. Refd. ilaji Abdul Italuiiau v. Mahomed 

Hassan, [1917] A. C. 209. 

958, .] — It is now fully established 

by the House of Lords that the old rule iliat a 
mtge. cannot be made irredeemable still prevails, 
A that equity will not permit any clause or con- 
trivance, being part of the mtge. transaction or 
contemporaneous with it, to prevent or impede 
redemption. 

Applt.y in consideration of a mtge. of licensea 
premises granted to him by resps., borrowed £500, 
to be repaid by 208 monthly instalments. Tlie 
mtgor. was not to be at liberty to pay off the debt 
otherwise than by instalments without the express 
consent in writing of resps., A the premises, which 
were to be a tied house during the continuance^ of 
the security, were held for a term of years which 
exceeded by six weeks only the actual expiration 
of the lease. On the failure of the resps. on one 
occasion to supply beer in accordance with their 
covenant, applt. assumed to treat the tie as at 
an end, A resps. brought an action for damages 
A an injunction. Applt. counterclaimed to 
redeem i—Held : the mtge. being obviously meant 
to be irredeemable, the provision as to repay- 
ment of the debt could not be enforced, A applt. 
was entitled to redeem.— Faibclouoh v. Swan 
Brewery Co., Ltd., [1912] A. C^. ^ 

P. C. 207 ; 106 L. T. 931 ; 28 T. L. R. 450, P. C. 


959. Effect of lapse of time — Settlement by 
original mortgagee— Quiet possession Jor over 
seventy years — Plea of purchase for value without 
notice.] — The heir of a mtgor, files his bill to redeem 
an old mtge. made by demise for 999 years, imder 
a rent of 20s. A redeemable at any time on 
£1,200 at one entire payment. Deft, pleads his 
title as a purchaser for a valuable consideration, 
under a marriage settlement, without notice of 
the mtge. The settlement was made by the 
original mtgee., A there was a quiet possession of 
70 years. The pica was allowed. Where a pltf. 
replies to a plea, he admits it to bo a good bar, if 
the facts therein alleged are true ; A thci'efore 
cannot afterwards complain of the order made 
for allowing the plea, but must proceed to exarmne 
witnesses to falsify it.— Duncan Y (Lord) v. Shaw 
(1732), 5 Bro. Pari. Cas. 262 ; 2 E. H. 66 <, H. L. 

900. Restriction imposed by limited company— 
Not distinguishable from restriction by Indlyldua..] 
— Samuel v, Jarrau Timber A Wood 1 aving 
Corfn., No. 957, ante, 

961. Restriction must refer to mortgage — Inde- 
pendent agreement as to commission.] — lltfs. 
advanced to a linn of contractors for public works 
sums of money by instalments, upon condition 
that such instalments should be repaiii within six 
months from the date when the same should be 
advanced, A that, if any instalment should not 
be repaid at the time it should become due, the 
contractors should pay interest, at the rate agreed 
upon, until the same shoultl bo repaid, A also a 
commission of 1 per c(‘nt. for every month, or part 
of a month, that might elajise between the due date 
A the dates of repayment of such instalment, upon 
tlie whole amount of such instalment. Iho 
repayment of the advances was secured by the 
Dromissorv notes or acceptances of the contractors, 
A, collaterally by the deposit of a number of 
foreign stocks A si^curities. In an action for 
foreclosure, or sale of these securiticss the question 
was raised whether pltis. were entitled to claim 
the commission of 1 per cent, per month on unpaid 
instalments in addition to intt‘ri!st, or wliether 
such commission was contrary to lavv as being in 
the nature of a penalt y //c/d ; tluj 
to pay commission was wholly separates from the 
payment of interest, it being an independent 
undertaking to pay something on the happemng 
of a particular event, A could not be considered 
an illegal charge ; tlie account of what was duo 
upon the securities must bo taken on the footmg 
of the validity of the stipulation; A payment 
must be made on a fixed day, or, if not, then 
foreidosurc, with liberty for any 
in chambers for a Lenebal 

Discount Co. v, (jIleog (1883), 2.^ Ch. D. 549 , 
52 L. J. Ch. 207 ; 48 L. T. 182 ; 31 W. B. 421. 

Anruitat-u/ns ’ — Coiisd. Mainland v. Upjohn (tyS9), 41 Ch. D. 

T4,wor (1895). 72 L. T. 804. 

Refd. Wiuliert'. Worley. fl804] 2 Ch. 170. 

902 Sale with part of purchase money 

rematalng on mortgago-RostrlcOon referring only 
to contract of sale.] — Pltf. agreed to seU an estate 
to defts. for £51,08«, £5,000 of the purchase money 
to be paid in cash & the balance to remain on 
mtge. for two years. Claus<j 5 of the agreement 
was as foUows The purchasers shall give the 
vendor the option of fining one-tiurd of the 
capital of any co. . . • 

the purpose of developing the said brine land. 
In the event of their failing to give him the smd 
option . . . within a period of two yeaw from the 
completion of the purchase they sliall pay the 
vendor the sum of £ 5,000 over & above the mtge. 
debt of £40,080 & interest. The purchase was 
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1 iSb 2, A. <&: B. (g), (6) cfe (c), C.] 

completed in accordance with the agi’eement on 
Sept. 2, 1907, & in July, 1908, a private co. was 
formed for the purpose of working the estate. 
The whole of the capital, £100,000, was issued & 
no opportunity was given to pltf . to find one-third, 
but in Dec. 1908, he was informed by the co. 
that it was proposed to increase its capital to 
£120,000, & offering him in accordance with the 
terms of the said agreement one-third of that 
amount, viz., 4,000 £10 shares. Pltf. refused this 
offer, alleged that under the agreement he was 
entitled to an option to find one-third of the 
original capital, & not having had such option he 
claimed the extra £6,000 under the agreement : — 
Held: (1) the offer actually made to pltf. did 
not satisfy the option to which he was entitled ; 
(2) the clause in the agreement providing for pay- 
ment of the extra £6,000 formed part of the agree- 
ment to purchase, & was not a clog on the equity 
of redemption ; (3) pltf. was entitled to recover the 
£6,000. The doctrine [of clogging the equity of 
redemption] entirely depends on its being a bargain 
by the mtgee. in his relation as mtgee. towards the 
mtgor. & had nothing to do with a bargain which 
a vendor made in dealing with his own property. 
... It was impossible to say that this bargain was 
a term of the mtge. (Cozkns-Hardy, M.R.). — 
Davies v. Chamberlain (1909), 26 T. L. R. 138, 
C. A. 

Annolcdirm : — ^Refd. Krcffllnger v. Now I'atogonla Meat & 

Cold Storage Co. (1913), 109 L. T. 802. 

Right to redeem essential to mortgage.] — See 
Part I., Sect. 4, sub-sect. 1, ante. 

Application of rule to debentures of companies.] — 

See CoMPANiEH, Vol. X., pp. 781, 782, Nos. 4890- 


SuB-SECT. 2. — ^WiiAT Amounts to ** Clogging.** 
A. Agreement for Collateral Benefit, 

Validity generally.] — See Part IV., Sect. 6, ante. 

963. General rule.] — Chambers v. Gold win. 
No. 1071, post. 

964. Right of pre-emption of output.] — A 

covenant in a mtge. of proi)erty in the West Indies 
to consign the produce of the mtged. estate to the 
mtgee. is not usurious. — Sayers v, Whitfield 
(1829), 1 Knapp, 133 ; 12 E. R. 271, P. C. 
Annotations ;~Reid. Houckoll v. Daly (1828), 1 Moo. P. C. C. 

51 ; Leith v. Irvine (1833), 1 My. & K. 277 ; Faulkner v. 

Daniel (1843), 3 Hare, 199. Mentd. Bertrand v. Davies 

(1862), 31 Beav. 429. 

965. During fixed period.]— Merchants in 

London agreeing to become sureties for a West 
India planter, on being secured by a conveyance 
of his plantation in trust, with a covenant that 
they should be continued as consignees till the 
(‘xpiration of five years after the reimbursement 
of what they might advance : — Held : entitled to 


the benefit of this covenant. — ^Bunbury v. Winter 
(1820), 1 Jac. & W. 255 ; 37 B. R. 372, L. C. 
Annotations : — ConBd. Sayers v. Whitfield (1829), 1 Knapp, 
133. Re!d. Henckell v. Daly (1828), 1 Moo. P. C. C. 51 ; 
Leith V. Irvine (1833), 1 My. & K. 277 ; Faulkner v. 
Daniel (1843), 3 Hare, 199. 

966. .] — Kreglinger v. New 

Patagonia Meat & Cold Storage Co., Ltd., No. 
20, anie. 

967. Restrictive covenant — To buy exclusively 
from mortgagee — ^During continuance of mort- 
gage.] — ^Biggs V. Hoddinott, Hoddinott V. 
Biggb, No. 993, post. 

968. Not limited to continuance of 

mortgage— Not binding after redemption.] — Noakes 

& Co., Ltd. v. Rice, No. 19, ante. 

969. .] — ^Morgan v. Jef- 

freys, No. 510, ante. 

970. Agreement for share of profits — Notwith- 
standing redemption.] — Santley V. Wilde, No. 
1, ante. 

971. Mortgagee to be employed as broker — ^To 
continue “ always thereafter.''] — A holder of 
shares in a tea co. mortgaged the shares to secure 
a loan & agreed to use his best endeavours to 
secure that “ always thereafter ** the mtgee. should 
have the sale of all the co.*s teas as broker, & in 
the event of the co.*s teas being sold otherwise 
than through the mtgee. to pay him the amount 
of the commission he would have earned if the 
teas had been sold through him. The mtge. was 
paid off & the co. afterwards changed their broker. 
The quondam mtgee. having brought an action 
against the shareholder for breach of the above 
agreement ; — Held : the agreement was not 
binding, & the action could not be maintained. — 
Bradley v. Carritt, [1903] A. C. 253 ; 72 L. J. 
K. B. 471 ; 88 L. T. 633 ; 51 W. R. 636 ; 19 
T. L. R. 466 ; 47 Sol. Jo. 534, II. L. ; revsg. 8. C. 
suh nom. Caiuhtt v. Bradley, [1901] 2 K. B. 
550, O. A. 

Annotations : — ^Apld. Sarnuol t». Jarrali Timber & W’ood 
PavinfiT Corpn., [1904] A. C. 323. Distd. Davies v. 
Chamberlain (1909), 25 T. L. R. 766. Apld. Britisli South 
Africa V. I)e Beers Consolidated Mines, [1910] 1 <Jh. 354. 
(See [1912] A. C. 52.) Consd. Mor*?an v. Jeffreys, [1910] 

1 Ch. 020. Distd. Kro/?lini?er v. New Patagonia Meat & 
Cold Storage Co., [1914] A. C. 25. Consd. -Rc Rainbow 
Syndicate, Owen v. Rainbow Syndicate, [1916] W. N. 
178. Mentd. Bouchard v. Prince’s Hall Restaurant (1904 ), 
20 T. L. R. 574. 

Option to purchase equity of redemption.] — 
See Nos. 996—1003, post. 

Bonus depending on success of action.] — See 

No. 595, ante. 

Commission on sale — Auctioneer mortgagee.] — 

See Auction & Auctioneers, Vol. III., p. 32, 
Nos. 233-235. 

Redemption of debentures.] — See Companies, 
Vol. X., p. 782, Nos. 4892-4896. 

B. Increase of Amount Repayable. 

(o) Bonus. 

972. Whether amoimting to clog.] — A mtge. 
was executed for £1,000, but £700 only was 


PART VII. SECT. 4, SUB-SECT. 2.— A. 

9681. liestricHve covenant — I’o buy 
exclusively from nwrigityee — Not limit rU 
to continuance of vwrtyage — Not bind- 
in g after redenwtum.] — A mtge. of a 
brewery of an hotel deed upon a lease, 
contained a covenant by the mtgor. 
that during the oontiniiauco of the 
lease he would deal exclusively vith 
tlio mtgee. for all colonial beer sold 
iipon the intged. premises. At the 
same time as this mtge. was executed 
the mtgor. oxeouted a separate deed 
of covenant to the same effect : — Held : 
the deed of covenant & the mtge. both 
constituted a clog upon the equity of 
redemption ; the mtgor. was entitled 


upon payment of all moneys duo under 
the mtge. to have a reconveyance of 
the property treed from the deed of 
covenant. — P jcrth Brbwbrt Co. v. 
Simms (1903). 3 W.A. L. R. 24.— AUS. 

968 li. M.. a 

publican, purchased from 8., a brewer, 
the lease of a hotel, &; gave him a 
mtge. of the lease to secure the pur- 
chase money. The mtge. contained a 
covenant by M. that he would “at 
all times during the oontinuance of 
the term of years granted by the said 
memorandum of lease " purchase from 
S. all colonial alo & stout, etc., “ at 
any time during the said term of 
years “ used or consumed or sold upon 


the demised premises : — Held : this 
covenant ceased to be binding on pay- 
ment of all moneys secured by the 
mtge., notwithstanding that the term 
of the lease had not yet come to an 
end. — Staples v. Mackay (1892), 11 
N. Z. L. R. 258.— N.Z. 

968 iil. .)— 

MACARlTiY V. Krlliiier (No. 3) (1897), 
16 N. Z. L. R. 88.— N.Z. 

PART VII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

972 i. Whether amounting to dog .] — 
The proviso for redemption in a mt^. 
to secure on advance of £3,500, was 
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advanced. Tlie mtgee. alleged that, in consequence 
of the unsatisfactory nature of the security, he had 
agreed to advance only £700, the remaining £300 
being a bonus for the risk & hazard. The evidence 
supported this allegation. Upon a bill filed to 
redeem, upon payment of £700 : — Held : pltf. 
could only be entitled to a decree upon payment of 
the full sum of £1,000. — ^POTTER v, Edwards 
( 1857), 26 L. J. Ch. 468 ; 6 W. R. 407. 

Annotations : — Folld. Mainland v. Upjohn (1889), 41 Ch. D. 
126. Distd. Northampton r. Pollock (1890), 45 Ch. D. 
190. Apld. Diffffs V. Hoddluott, Hoddlnott v. Blgfrs, 
fl898] 2 Ch. 807. Apprvd. Kroplingor v. New Patagronia 
Meat & Cold Storage Co., [1914] A. C. 25. Refd. Evro r. 
Wynii-Mackenzie, [1894] 1 Ch. 218 ; Santley v. Wilde, 
[1899] 2 Ch. 474 ; Carrilt r. Bradley, [1901] 2 K. B. 550. 

973. .] — Pltf. was entitled to a life estate 

in possession in certain property, subject {inter 
alia) to a jointure charge imyable during the life 
of an old lady; & in consideration of £1,000 he 
mortgaged his life estate to deft., to secure £3,300 
payable within thi*ee months of the old lady’s 
death. He also by an agreement, signed aftt‘r- 
wards, tacked to this security, a cliai'ge of £400, 
with interest at £5 per cent, per month ; — Held : 
pltf.’s interest, with regard to the jointure charge, 
was not reversionary so as to bring the case under 
the rule applicable to mtges. of reversionary 
interest. The mere fact that a borrower was in 
great want of money, 6i the lender exacted exor- 
bitant interest, will not induce the ct. to intt'rfere 
on behalf of the foiiner. 

The mtge. deed provided for satisfaction 
reconveyance upon pltf.’s paying £1,500 by a 
certain day, a year later, with interest, etc. 

Sernble : the additional £500 could not bo 
regarded as a penalty. — W ebster v. Cook (1867), 
2 Ch. App. 542 ; 30 L. J. Ch. 753 ; 10 i.. T. 821 ; 
15 W. K. 1001, L. C. 

Anrwiaiinns : — ^Dbtd. Tylor t\ Yates (1870), L. It. 11 Kq. 
205. Refd. Wyatt V. Cook (1808), 18 L. T, 12 ; Aylosfonl 
r. Morris (1872), 42 L. J. Ch, 140; Novill v. SuelllnK 
(1880), 15 Ch. D. 679. 

974. .] — PiLKiNOTON V, Baker, British 

Mutual Investment Co. v. Pilkington, [1877J 
W. N. 210. 

975. .] — .Taaies r. Kerr, No. 505, ante. 

976. No oppressive dealing — Commission 

on loan.] — Where tiiere is no oppression or unfair 
dealing, a mtgee. is at liberty t-o bargain with the 
mtgor. for a commission on the amount of the 
loan ; & the circumstance that tlui mtgee. deducts 
& retaims the amount of such commission fi*om the 
sum advanced to the mtgor. is ecpiivalent to pay- 
ment of that amount to him by the mtgor. — 
Mainland v. Up.john (1889), 41 Ch. D. 126; 58 
L. J. Ch. 361 ; 60 L. T. 614 ; 37 W. K. 411. 
Annotations : — ^Apld. Blifgs r. Hoddinott, Uoddliiott r. 

Bitree, [1898] 2 Ch. 307. Refd. Field r. HopklriH (1881U, 
59 L. J. (’ll. 174 ; Eyre v. Wynn-Mackonzie, [1894] 1 Ch. 
218 ; The Bon well Tower (1895), 72 L. T. 664 ; Haiitley 
r. Wilde. [1899] 2 Cli. 474 ; Klee v. .Xoakes, [1900] 2 Ch. 
445; (’arritt i*. Bradley, [1901 J 2 K. B. 550; Cheewe v. 
Keen, [1908] 1 Ch. 245. 

Premium charged by building society.] 

Building Societies, Vol. VH., p. 480, No. 159. 

(6) Costs. 

See Mortgagees Legal Costs Act, 1895 (c. 25). 

977. Moitgagees Legal Costs Act, 1895 (c. 26), 
s. 3 — Not retrospective.] — A solr. mtgee. who liad, 
by a judgment given before the passing of above 


I Act, been held not to be entitled to charge profit 
I costs against his mtgor., applied after the passing 
of the Act for an extension of the time for appealing 
against the judgment, on the ground that above 
sect, is retrospective in its operation : — Held : 
above Act was not intended to affect judgments 
given before it was passed, & there was no ground 
for extending the time. — Eyre v. Wynn-Mac- 
KENZIE, [1896] 1 Ch. 135 ; 65 L. J. Ch. 194 ; 73 
L. T. 571 ; 44 W. R. 273 ; 40 Sol. Jo. 148, C. A. 
Anwtation : — ^Folld. Day v. Kellund, [1900] 2 Ch. 745. 

978. .] — Wluire a foreclosure order 

has been made prior to above Act, finally settling 
the terms of redemption on payment of principal, 
interest, & costs, a solr. mtgee. will not bo entitled 
to the benefit of above sect, because the taxation 
of his costs takes place under an order inado after 
above Act has come into force. — Day v. Kklland, 
[1900] 2 Ch. 745 ; 70 L. .1. Ch. 3 ; 83 L. T. 447 ; 
19 W. R. 66 ; 45 Sol. .To. 10, C. A. 

(c) Other Cases. 

979. Arrears of Interest converted into capital 
— Agreement by trustee for payment of debts — 
Binding on owner of equity of redemption.]-- 

TJui equity of i*(‘deinption t)t’ a lutgcd. estate, was 
conveyed to A. in trust for tlie payment of debts, 
& the surplus to B. A. agrees with tlie mtgee. to 
turn tli(5 interest in arvoAV int-o principal. B. is 
bound by tliis agreement, though no party to it. — 
Conway v. Shrimbton (1710), 5 Bro. Pari. Cas. 
187 ; 2 E. H. 617, II. L. 

980. Accumulation— Covenant void.] — A 

covenant in a mi/gt‘., that at tlie end of every 
year, if tlie inU‘rest is not jiaid within tlirc'c 
uontlis after it Ixh'ouk^s duts it shall bear interest, 

K a void covenant. Or, tliat on non-paymemt of 
t/lie interest at tlu^ day, it should be turned into 
-irincipal, tV; Ixwir interest.- Broadway v, Mojie- 
RAFr (1729), Mos. 247 ; 25 JO. H. 377, L. C. 
.innotation .’—'Retd, BoMUiuiuot v. DuhIiwoocI (1731), Cuh. 
temp. Tall). .’58. 

981. Sum let repayable by instalments — Whole 
»um & Interest repayable on notice — Instalments 
paid repayable after redemption.] — Booi’h v. 
Salvation vVrmy Building Ahsoijn., Jyri). (1897), 

4 T. L. R. 3. 

C. JAmited Time for licdemption, 

982. Three years— If mortgagor so long live.] — 

Iason V. Kyrkh (1681), J^'reem. Ch. 69 ; 2 (’as. in 
)h. 33 ; 22 E. Jl. 1064. 

-inmUaiujn .'—Retd* Ncwconjho v. Beiihutn (1681), Frooin. 
Ch. 67. 

983. Life of mortgagor.] — Pi hue v. Perrik, No. 
'97, post. 

984. ,] — On(5 fur £800 consideration grants 

a rentcharge of £48 a year in f<M‘, upon condition 
that if the grantor during his life shall give notice, 
A pay in the £800 by instalments, viz. £100 at the 
end of every six months, A shall do this during 
his own lifetime, the grant to lx? void : the mtge. 
was made about sixty y(?ar8 since, when the legal 
interest of money was 8 p(jr cent. Decreed not 
redeemable, in cose of a mtge., no clause can 
confine the eejuity of redcimption to the lifetime 
of the mtgor., or to liim A the heirs male, or heirs 


the paj'Daent of £6,000 & a traiinfer of 
£5,000 in shares in a co. U> ho promoted 
by the mtgor. The principal money 
advanced was applied in the purchase 
of mtged. preml^MS, which the co. were 
to develop & work ; — Heid : the pro- 
viso for redemption was not unreason- 
able. — B uchanan v. Harvie (No. 2) 


(1904), 3 N. B. Eq. Hep. 61 ; 25 

C. L. T. 76.— CAN. 

PART VII. SECT. 4, SUB-SECT. 2. - 
B. (c). 

h. Farther charge by mortgagor after 
assignment .] — A mtgor. who lias sold 


the (xiulty of redemption In property 
mortgaged by him cannot afterwards 
charge such property with a further 
debt so as to render the purchaser of 
the equity of redemption liable to pay 
such debt before ho can redeem. — 
Buaowan Das v. Huam Das (1901), 
I. L. K. 23 All. 429.— IND. 

A A 2 
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Sect, 4 . — Reeirictions on rigM to redeem : Sub-sect. 
Seet.B.J 

only of hiB body. — F loybb v. Lavinoton (1714), 
1 P. Wms. 268 ; 24 E. R. 384, L. C. 

Annolations :—Retd. Mellor v, Lees (1742). 2 Atk. 494 ; 
Whiting V. White (1792), 2 Cox, Eq. Cas. 290. Mentd. 
Woodhouse v. Shepley (1742), 2 Atk. 535. 

985. Mortgagor dying In lifetime of father.] 

— Salt v, Northampton (Marquess), No. 954, 


ante, 

986. Intention to benefit mortgagee.] — 

Bonham v. Newcomb (1684), 2 Vent. 364; 1 
Vem. 232 ; 86 E. R. 488 ; sub nom. Newcomb v. 
Bonham, 1 Eq. Cas. Abr. 313 ; affd. (1689), 1 
Vem. 233, n., H. L. 

Annotations Reid. Croft v. Powel (1738), 2 Com. 603 ; 
Mellor V. Lees (1742), 2 Atk. 494 ; Re Carshalton Park 
Estate, Graham v. The Co., Turnoll v. The Co., [1908] 
2 Ch. 62. Mentd. Fisher v. Wlgg (1700), 1 1\ Wms. 14. 

987. Joint lives of mortgagor & mortgagee.] — 

Spurgeon v. Collier, No. 951, ante. 


D. Postponement of Redemption. 

988. Postponement of fixed period.] — Teevan v. 
Smith, No. 509, ante. 

989. Thirty years.] — Talbot v. Braddil, No. 
277, ante. 

990. Twenty years — A^eement between solici- 
tor & client.] — The ct. will not give efiect to a 
stipulation contained in a mtge. by a client to his 
solr., whereby the client is restricted from paying 
off the mtge. money for so long a period as twenty 
years.—CowDUY v. Day (1859), 1 Giff. 316 ; 29 
L. J. Ch. 30 ; 1 L. T. 88 ; 5 Jur. N. S. 1199 ; 8 
W. n. 55; 65E. li. 936. 

991. Debt repayable by instalments — At 

stated intervals.] — Fairclou gh v. Swan Brewery 
(Jo., IjTD., No. 958, ante. 

992. Five to seven years.] — Teevan v. Smith, 
No. 509, ante. 

993. Five years.] — Mtgee. may stipulate for a 
collateral advantage at the time & as a term of the 
advance, provided the equity of redemption is 
not thereby fettered, & the bargain is a fair & 
reasonable one, entered into between the parties 
while on equal terms, without any improper 
pressure, unfair dealing, or undue influence. 

Mtge. of an hotel to a brewer contained a cove- 
nant by the mtgors. that during the continuance 
of the security they would deal exclusively with 
the mtgee. for all beer & malt liquor sold on the 
mtged. premises. The deed also contained the 
usual provisos for the continuance of the loan for 
live years. The mtgors. having ceased to purchase 
beer of the mtgee. he now moved for an injunction 
to restrain the breach of this covenant; the 
mtgors. also claimed to be entitled to redeem 
before the expiration of the flve years : — Held : as 
the covenant entered into by the parties for the 
purchase & supply of beer during the continuance 
of the security was a reasonable one, which did 
not in any way clog the redemption or give the 
mtgee. any undue advantage, it ought to be 
enforced by injunction. — ^Biggs v. Hoddinott, 
Hoddinott v. Biggs, [1898] 2 Ch. 307 ; 67 


L. J. Ch. 540 ; 79 L. T. 201 ; 47 W. R, 84 ; 14 
T. L. R. 504, C. A. 

Annotationa : — Apld. Sautley v. Wilde, [1899] 2 Gh. 474. 
Ehqild. Noakes v. Rice, [1902] A. C. 24. Comd. Bradley 
V. (Jarritt, [1903] A. C. 253. Distd. Morgan v. Jeffreys, 
[1910] 1 Ch. 620. Consd. Kreglinger v. New Patagonia 
Meat & Cold Storage Co., [1914] A. C. 25. 


994. Twenty-eight years — No restriction on call- 
ing in money.] — Morgan v. Jeffreys, No. 510, 
ante. 


995. Covenant by second mortgagee — Not to 
redeem within ten years — Precluded from redeem- 
ing first mortgagee.] — Ramsbottom v. Wallis, No. 
917, ante. 


E. Purchase hy Mortgagee. 

996. Option to purchase — Part of mortgage trans- 
action — At fixed price.] — ^Willett v. Winnell 
(1687), 1 Vern. 488 ; 23 E. R. 611, L. C. 

Annotation : — ^Distd. Bunnlng v. Running (1822), 1 L. J. 

O. S. Ch. 56. 

997. .] — It was held, that if an 

estate mtged. be once redeemable, it shall always 
be so till released or foreclosed : as if a mtge. be 
made with a condition, tliat if the mtgor. pays the 
money at any time during his life, the mtgee. shall 
reconvey. This may be redeemable by his heir 
after his decease, notwithstanding the redemption 
is limited to the mtgor. during his life only. So if 
a mtge. be made redeemable, upon payment of the 
mtge. money at a certain day, but if the money 
be not then paid, that if the mtgee. will pay a 
further sum to the mtgor., that then his estate 
shall be absolute, or that he will make him a 
further conveyance, or any thing to that effect, 
this estate is notwithstanding redeemable after 
the day of payment, & the mtgee. cannot enforce 
the mtgor., after default, to make him an absolute 
estate, until he forecloses him. — Price v. Perrie 
(1702), Freem. Oh. 258 ; 22 E. R. 1195, L. 0. 

998. .]-~A man shall not have 

interest for his money on a mtge. dc a collateral 
advantage besides for the loan of it ; or clog the 
redemption with any by-agreement. 

A. lends money to B. on a mtge., & takes a 
covenant from B. by another deed, that if A. 
should think lit, B. should convey to A. so much 
of the mtged. estate, as should be of the value of 
the money lent at twenty years’ purchase. (Cove- 
nant decreed to be set aside as unconscionable. — 
Jennings v. Ward (1705), 2 Vern. 520 ; 23 E. R. 
935. 

Annotations : — ^Distd. Buniiing v. Bunning (1822), 1 L. J. 

O. 8. Ch. 56. Consd. JamuH v. Kerr (1889), 40 Ch. D. 449. 

Ezpld. BiggH V. Hoddinott, Hodcilnott r. Biggs, [18981 

2 Ch. 307 ; Kroglinger v. Now J*alagonia Meat & Cold 

Storage Co., [1914] A. C. 25. Refd. Field v. Hopkins 

(1890), 44 Ch. D. 524 ; Santley v. Wilde, [1899] 2 Cli. 

474 ; Carritt v. Bradley, [1901] 2 K. B. 550. 

999. .] — Samuel v. Jarrah 

Timber & Wood Paving Corpn., No. 957, ante. 

1000. Whether impeachable after 

sale.] — Equity will not interpose on a covenant 
that a mtgee. shall have the benefit of pre-emption, 
if it be not insisted on until after the estate is sold. 
— Orby V. Trigg (1722), 9 Mod. Rep. 2 ; 2 Eq. 
Cas. Abr. 599 ; 88 E. R. 276. 


PART VII. SECT. 4, SUB-SECT. 2.~D. 

k. Eioht years.] — Re Hove’s Estate 
(1873), 8 I. li. Eq. 65.— IR. 

l. Ten years.] — Re Portesque’s Es- 
tate, [1916] 1 I. R. 268.— IR. 

PART VIX. SECT. 4, SUB-SECT. 2.— E. 

096 i. Option to purchase — Part of 
mortgage transaction — At fixed price .] — 
On an advance of money on the 
seourlty of real estate, the lender cannot 


bargain for the purchase of the pro- 
l>orty at a specuiod sum in case of 
default In repaying the advance at the 
time stipulated. — F ulu 


-Fuller e, 

(1806), 12 Gr. 388.— CAN. 


Keenan 


996 ii. .] — ^Although a 

mtgee. may as well as a stranger pur- 
chase lands of which he is mtgee., 
still, if he purchase as mtgee., & make 
his intent in the land a ground for 
being allowed to purchase, ne cannot 
sot up his title thus obtained against 


the mtgor . ’b right to redeem. — K elly 
V. Maoklem (1867), 14 Gr. 29.— CAN. 


996 iii. .] — A., mtgor., 

by a proviso in a mtge. deed, agreed 
in a certain event, to sell to B.. the 
mtgee., for a fixed sum, part of the 
mtged. premises : — Held : the proviso, 
was totally void, as being an onerous 
engagement entered into at the time 
of the mtge. — Re Edwards’ Estate 
(1861), HI. Ch. R. 367.— IR. 
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Part VII. — ^Equity op Redemption. 


1001. 


“•] — This Ct. will not suffer, in a 


— - ‘j — J.1AAO v»u. wjiu iioi; suiier, in a 

S? A XU any agreement in it to prevail, 

that the estate become an absolute purchase of 
the mtgee. upon any event whatsoever (Lord 
Hardwicke, C.). — Toomes v, Conset (1745), 3 
Atk. 261 ; 26 E. R. 952, L. C. 

/--Consd. Northampton v. Pollock (1890), 45 
Ch. D. 190 ; Samuel v. Jarrali Timber & Wood leaving 

Ch^^36o‘ Jofifreys (1910), 


1002, — ; .] — A. having granted a mtge. 

of anticipation to B, of a West India estate, being 
found upon an account taken to be greatly in- 
debted to him, releases the equity of redemption 
to B. & his heirs ; it not appearing, however, at 
the time to have been intended as an absolute 
sale, & B. having both by letter & in conversation, 
stated himself as being only mtgee. in possession, 
a redemption was decreed. 

This ct. as a ct. of conscience is very jealous 
of persons taking securities for a loan, <fc converting 
pch securities into purchases. Therefore I take 
it to be an established rule, that a mtgee. can 
never provide at the time of making the jo«aii for 
any event or condition on which the equity of 
redemption shall be discharged, the convey- 
ance absolute (Lord Henley, C.). — Vernon r. 
Bethell (1762), 2 Eden, 110 ; 28 E. B. 838, L. 

Annotations : — Consd. Samuel v. Jarrah Tiiiilicr & W’uod 
Paving Corpn., [1904] A. C. 323; Kiegllugor r. New 
Patagonia Meat & Cold Storage Co., [19UJ A. V. 2:>. 

1003. Subsequent & independent trans- 

action.] — A mtgor. A mtg(‘e. may by a scqiaraU? 
&; independent transaction subsequent to the 
mtge., make a valid agreement which gives the* 
m^ee. the option of purchasing the mtged. pro- 
perty, ifc thus may have the eifect of depriving the 
mtgor. of his right to redeem. — Reeve in JdSLK, 
[1902] A. C. 401 ; 71 L. J. Ch. 768 ; 87 L. T. 308 ; 
51 W. R. 576 ; 18 T. 1.. K. 707, II. L. ; ajfjfV/. S. C. 
ftulj nom. Lisle v, Beeve, [1002] 1 53, i\ A. 

Annotation : — Ezpld. SainiK'l r. Jarrali TiinlM*r tfc Wood 
leaving Corpn., |19()4] A. C. 323. 

Sale with option of re-purchase — Whether abso- 
lute sale or mortgage.] — Sec Part 1., Sect. 0, sub- 
sect. 1, ante. 


F, Other Cases. 

1004. Restriction as to persons entitled to re- 
deem — Mortgagor & heirs of his body — Invalid.] — 

No agreement in a mtgt*. can make it irr<‘deemablo, 
either after the death of tlie mtgor., or upon 


failure of issue male of his body. — Howard v. 
Harris (1683), 1 Vern. 190 ; 2 Oas. in Oh. 147 ; 
Preem. Ch. 86 ; 1 Eq. Cas. Abr. 312 ; 23 E. R. 406. 
Annotations : — Consd. Newooinbe v. Bonham (1681), Freem. 
Ch. 67. Distd. Bimnlng v. Buuning (1822), 1 L. J. O. S. 
Ch. 56. Consd. Krogliiigor v. New Patagonia Moat & 
Cold Storage Co., 11914] A. C. 25. Refd. Jones v, Meredith 

i l739), 2 Com. 661 ; Rice v. Noakes, [1900 J 2 Ch. 445. 
lentd. Clay v. Willis (1823), 1 L. J. O. S. K. B. 144. 

1005. .] — Anon. (1681), Freem. 

Ch. 84 ; 22 E. R. 1073, L. C. 

1008. .] — Ployer V. Lavinoton, 

No. 984, ante. 

Loan by building society — Alteration of rules.] — 

See Building Societies, Vol. VII., pp. 457, 459, 
Nos. 19, 20,30, 31. 

Amount payable on redemption .] — See 

Building Societies, Vol. Vll., pp. 474-477, Nos. 
124-141. 

Forfeiture of shares under lien for debts.] — 

See Companies, Vol. IX., p. 425, No. 2748. 

Clog on redemption of debenture .] — See Com- 
panies, \ ol. X., p. 782, Nos. 4892-4896. 


Sect. 5.— AMOUNT REPAYABLE. 

1007. General rule.] — (1) A mtgee. who is a 
solr. tfc who in that capacity acts on his own 
behalf in proceedings relating to the mtge. debt 
or the mtge. security cannot, in the absence of 
express contract, charge against the mtgor., as 
part of his costs, charges A expenses incurred as 
mtgee., profit costs in respect of professional 
services so rendert^d, but will bo limited to dis- 
bursem<‘nts out of pocket. 

(2 ) The case turns upon the elTect of tlio ordinary 
contract which arises out of the relation between 
a mtgor. tte liis mtge. It is well settled that under 
the contract the mtgor. if ho desires to redeem the 
mortgaged property, must pay : the principal 
d(»bt ; the interest tliereon ; all proper costs, 
charges, & (expenses incurred by the mtgee, in 
relation to th(? mortgaged di^bt or the mtge. 
security ; the mtgee. 's costs of the redemption 
action (Fry, L.J.). — fte Wallih, Fx p. Lickouish 
(1890), 25 Q. B. L). 170 ; 59 L. J. Q. B. 500 ; 62 
L. T. 074 ; 38 W. R. 482 ; 0 T. L. R. 291 ; 7 
Morr. 118, C. A. 

AtinotatifniH : — .ts to (1) Apld. Htono v. Llckorlsh, [1891] 2 
(3 k 363; He. Doody, PiHlicr r, Doody, Hlbbcrt ??. Lloyd, 
[1K93] 1 Ch. 129. Kefd. Kyro v. Wyiin-Mackoiizlo, [1894] 
1 Ch. 218. 


1001 i. .] — A foveiiaut 

giving the mtgee. a rlgJit of pre-empt ion 
In respect of the intged. proport y at. u 
price fixed by reference to another 
shore in the same village i—Held : 
primd facie a good covenant 8: en- 
forceable by the mtgee. — B imak Jati 

V. BmAXJA Kuab (1900), I. L, It. 22 
All. 238.— IND. 

1003 i. Subsequent dt independent 

transaction.] — ^Pltf. advanced &; paitl 
to deft. 1350, & took from deft, a pro- 
missory note therefor; also an abso- 
lute transfer imder seal of certain 
lands, in consideration of the 8350 ; 
also an option under seal to purchase 
the lands for 16,000, in consideration 
of the 1350. Pltf. accepted the option 
& sued for specific performance 
Held : the absolute assignment could 
not be viewed otherwise than as an 
equitable mortgage ; & the doctrine 
“ once a mortgai^ always a mortgage ” 
was fatal to pltf. *8 exercise of the 
option. — ^Arnold r. National Trust 
Co. (1912), 22 W. L. R. 693 ; 3 

W. W. R. 183 ; 7 D. L. R. 754.— CAN. 

PART VII. SECT. 4 , SUB-SECT. 2.— F. 

m. Insurance policy as collateral 
security — Premiums barged on the 


I land.] — WiLTHE V. ExcKiXiou Like 
Jnhuranc'K Co. (1916), 34 W. L. R. 
1114.— CAN. 

n. Money bonds subsequent to rnort- 
(foge — Provision for paymetd of bonds 
before redemption. J—II ajmal Motiram 
r. Shivaji Ananorav (1902), I. L. It. 
27 Bom. 154.— IND. 

o. Lease by mortgagor to mort- 
gagee — Jjong Icasc.y — A lease for nine 
hundretd & ninety nine years, made by 
mtgor. to mtgee. set aside ; the polity 
of the Jaw upon which the statute's 
of usury are founded not permitting 
such a transiiction lietwetui persons 
standing in the relation of mtgor. tk 
mtgee. — W eiib v. Roukk (1806), 2 
Sch. tSc Lef. 661. — IR. 

p. Fair rent.] — A letise granted 

to a creditor on a further loan of 
money, at a stipulated rent, to bo 
retained in discliargo of the debt ; is 
a security in the nature of a mtge. ; 
& if the rent be at the fair value can- 
not bo set aside. — Moro.vy v. O'Dka 
( 1809), 1 Ball. & B. 109.— IR. 

q. .] — Bh»(Rao Naoo Jikao 

Patankak V. Hakhabam Bin Babaji 
Kantak (1921), I. h. R. 46 Born. 409. 
—IND. 


PART VII. SECT. 6. 

r. Memorandum try solicitors of sum 
due.]— The solrs. of the mtgeos. gave 
the mtgor. a memorandum of the 
amount duo. He reiving upon this, B. 
purcliasod Uio onulty of redemption. 
Upon a bill to rodeonw tho ct. held 
ttio mtgeos. not bound by this amount, 
tho ovldonoo showing that tho solr, 
was not aware that tho mtgor. hod 
Inquired on behalf of B. — Mofpati’ v. 
Bank op Upper (;anada (1856), 5 
Or. 374.— CAN. 

t. Costs of mortgagee — In relation 
to debt — Purchase price of land in 
abortive sale.]— Tho equity of redemp- 
tion in mtged. luiuls was offered for 
sale under execution at law, tSc the 
mtgee. purchased tho property for 
1200 ; but the sale oroved to be in- 
operative : — Held : the mtgee. could 
not arid tho amount so paid to the 
amount of bis mtge. debt. — Paul v. 
Ferouson (1868), 14 Or. 230. — CAN. 

Costa of redemption 

action.] — On prrxieedlng with the refer- 
ence under the decree pronounced on 
the hearing, tho master of his report 
found ttiat there was due to pltf. a 
sum wtilch included costs Incurred in 
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Sect 6. — Amount repayable. Sect. 0: Sub-sects. 1, 
2 & 30 

1008. Terms similar to foreclosure action.] — 

A. mtged. three houses, 23, 26 & 27, to B., & 
afterwards contracted to sell 23, one of the 
houses, to C. ; C. paid the purchase -money to A. 
under the contract, but without obtaining a con- 
veyance, & with constructive notice of the prior 
mtge. to B. C. afterwards paid off what was due 
to B. upon his mtge., & having taken a transfer 
of the mtge., filed a bill against the devisee of A. 
^ several mtgees., under subsequent mtges. made 
by A., which included the houses 26 <fe 27, & other 
property, & obtained a decree for the specific 
performance by the devisees of A. of the contract 
of sale as to the house 23, & for the successive 
foreclosure of all the subsequent mtgees., & the 
devisee of A., in default of their redemption of the 
houses 26 At 27. 

The terms on which a mtgor. or those claiming 
under him are entitled to redeem must be the 
same, whether they arc to be ascertained in a suit 
for redemption or for foreclosure (Wigram, V.-C.). 
— Sober v. Kemp (1847), 6 Hare, 155 ; 67 E.R. 1120. 
Annoiatimi : — Consd. Dingle v, Coppon, Coppen v. Dingle, 

ri899] 1 Ch. 726. 

Foreclosure action.] — jS'cc P art XIII., Sect. Impost 

1009. Costs of mortgagee.] — Anon. (1708), 2 
Kq. Cas. Abr. 237 ; 22 K. B. 202, L. 0. 

Increase of amount repayable — Increase amount- 
ing to clog in equity.] — See Sect. 4, sub-sect. 2, B., 
ante. 

1010. In relation to debt — Costs of re- 

demption action.] — He Wallis, Ex p. Lickorish, 
No. 1007, ante. 

Costs, charges & expenses.]— Part XVIII. ^post. 

1011. Whole mortgage must be redeemed — Sub- 
sequent mortgagee.] — (1) A second mtgee. to re- 
deem a prior mtge. must make the heir of the 
mtgor. a ])arty ; though the second mtge. is only 
of part of the estates comprised in the first, & 
under a different title. 

(2) As far as possible the ct. endeavours to 
make a complete decree, embracing the whole 
aubj(*ct & determining the rights of all parties 
interested in the estate. 

(3) Subsequent mtgee. redeeming a prior mtge., 
must redeem it entirely. — Palk v. Clinton 
(Lord) (1805), 12 Ves. 48 ; 33 E. K. 19. 

Annotatiotui : — As to (1) Consd. Ilamsbottom v. Wallis (1835), 

Ci L. J. Ch. 92. Reid. C/hulmondoloy v. Clinton (1820), 2 

Jac. &; W. 1 : .Tonnings v. Jordan (1881), 6 App. Cas. 698. 

As to (2) Reid. Kensington v. Bouvorle (1854), 19 Boav. 39. 

As to (3) Reid. Tliorncyoroft v, Crockett (1848), 2 H. L. 

Cas. 239. Generally, Keld. Page v. Cooper (1853), 16 

Beav. 396. Mentd. Milligan v. Mitchell (1835), 4 L. J. Ch. 


281; Watte v. Hyde (1847), 2 Pb. 406; Damley v. 

L. C. & D. Ry. (1863), 1 be G. J. & Sm. 204. 

1012. .] — Oholmondblby (Marquis) v. 

Clinton (Lord), No. 904, ante. 

Redemption by part owners .] — Sec Sect. 7, 

post. 

1013. Amount appearing in receipt clause — How 
far conclusive.] — 0. & K., two proposed mtgees., 
gave £4,000 to W., their solr., to be paid to the 
mtgor. on completion of the transaction. W. 
paid to the solr. of the mtgor., who was not 
present £3,500 alleging that £500 must be retained 
until a question of title should be settled, but he 
received the title deeds & the mtge. deed, which 
was duly executed by the mtgor., & on which was 
indorsed the mtgor. ’s receipt for the full sum of 
£4,000. W. retained the £500 in his hands, 
without informing his clients, & soon afteiwards 
became bkpt. : — Held : the loss must fall upon C. 
&; K. & the mtgor. was allowed to redeem on pay- 
ment of £3,500 & interest & the ordinary costs of 
a redemption suit. — Boyd v. Craster (1864), 4 
New Rep. 130 ; 10 L. T. 480 ; 12 W. R. 787. 

.] — See Deeds, Vol. XVII., pp. 370- 
373, Nos. 1807-1832 ; Estoppel, Vol. XXI., pp. 
265, 266, Nos. 848-856. 

1014. Payment of interest.] — Be Wallis, Ex p. 
Lickorish, No. 1007, ante. 

Redemption of advance by building society.] — 

See Building Soc^ietiks, Vol. VII., pp. 474-478, 
Nos. 124-144. 

Redemption of advances by industrial societies.] — 

See Industrial Societies, Vol. XXVIll., p. 124, 
No. 53. 

Redemption of policies of life insurance.] — See 
Insurance, Vol. XXIX., pp. 383 ct seg. 

Accounts between mortgagor & mortgagee.] — 
See Part XVI., post 

Right of mortgagee to consolidate.] — See Part 
X., post 

Method of payment.] — See Part XIV., Sect. 2, 
sub-sect. 1, post. 


Sect. 6.— DISPOSAL OR DEVOLUTION INTER 
VIVOS OR AT DEATH. 

Sub-sect. 1. — In (5 enthral. 

Nature of estate.] — See Sect. 1, ante, 

1015. Transmitted as an estate in land.] — An 

equity of redemption has always been considered, 
in equity, as an estate in the land ; it is such an 
interest in the land as will descend from ancestor 
to heir, & may be granted, entailed, devised, or 
mortgaged. — ^Anon. (undated), 2 Eq. Cas. Abr. 
i 694, n. ; 22 E. R. 499. 


tho B\iit brought by him to redeem : 
— Held: pi If. WU8 eiititlod to claim 
tlio costB HO incurred. — Pitcroe v. 
Cakavan (1881), 29 Gr. 32.— CAN. 


b. Affidavit by mortgagee — How far 
crmcla«ive.\ — A decree for redemp- 
tion having been made, delta., on 
proving their claim In the master’s 
office, produced their mtgea., & filed 
an affldnvit verifying their claim, & 
stating that a certain aum was due 
them for moneys advanced by them 
to the mtgor. k aooured by the said 
mtijrea. : — Ildd : their claim waa primd 
fame proven, & the arms of reducing 
•the omoimt of it retted on pltf. — 
Court v, Holland, Ex p. Doran 
(1880), 8 P. R. 213.— CAN. 


0 . Advances to contractors by mart- 

g oacc.J— Blaok V. Hikbkrt (1907), 38 
. C. R. 557.— CAN. 
d. Stipulation for bonus by mort- 
gagor — Expropriation proceedings by 
Crown .} — Where there la a mtge. upon 
property in which the mtgor. stipulates 


for a bonus le be paid him in cose the 
principal is sought to be paid before 
the mtge. falls due, the Crown expro- 
priating before that event must 
assume the payment of such bonus in 
addition to paying the value of the 
property taken. — R. v. Maophbrson 
(1914), 15 Exch. C. R. 215 ; 20 D. L. R. 
988. — CAN. 

e. Covenant entitling mortgagees to 
pay liens — Sums paid added to mort- 
gage delft .] — Great West Permanent 
Loan Co. v. National Mortgage 
Co. (B. C.), [1919] 1 W. W. R. 788.— 
CAN. 

i. Arrears of rent .] — In a suit for 
redemption the mtgee. Is not entitled 
to claim any arrears of rent with 
interest thereon in respect of the 
mtged. lands which were left in the 

a ossossion of the mtgor. as tenant of 
lie mtgee. under the terms of the 
natge. deed, when the mtgee. has 
already sued k obtained a decree for 
such rent >vlth interest & has allowed 


the decree to become barred by limi- 
tation. — ^Manjrshwar Maraina Rao 
V. Shivu Rao (1918), I. L. R. 41 Mad. 
1043.— IND. 


PART VII. SECT. 6, SUB-SECT. 1. 

g. Conveyance by mortgagee — Whi^ 
assignee of eguily of redemption in pos- 
session.}— The assignee of a mtgor. 's 
interest, through the medium of a 
sheriff, after the mtge. has been 
satisfied, cannot be looked upon as a 
tenant at sufferance to the mtgee. 8c 
a conveyance made by the mtgee. 
while such an assignee is in possession, 
would be void. — Doe d. Caret v. 
Cumberland (1850), 7 U. C. R. 794. 
—CAN. 

h. What amounts to purchase of eguity 
of redemption.] — Burgess tJ. Conway 
(1887), 14 S. C. R. 90.— UAN. 

k. Enforcement of covenants — Right 
of assignee.] — Clarke v. Freehold 
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Part VII. — ^Equity op Redemption. 


-.] — Casburne 


1016. 

ante. 

1017. .] — Burgess 

Wheats, No. 804, ante. 

^0 entitled to redeem.]— See Sect. 3, ante, 
oee, generally. Real Property. 


Inglis, No. 853, 
Wheate, A.-G. V. 


agreed to sell their respective equities of redemp- 
tion to the bank. By the deed of assignment the 
ba^ released pltf . & liis brothers from all moneys 
owing to the bank on the security of their mtges., 
but the bank's mtges. were to be kept on foot as 
a protection, so far as regarded pltf.’s share, against 
M.*s mtge. The deed also provided that upon the 
realisation of pltf.’s sliare the bank should first 
Qtto o T i P^’y themselves, & then, after satisfpng M.’s 

VIVOS. I mtge., should retain the surplus, if any. The bank 

j Property ; Sale op I^\nd. also covenanted to pay all duties payable in 
*s cntitlea to redeem.] — See Sect. 3, ante. respect of the shares A to indemnify pltf. & his 
equity — Right of assignor brothers against the same. Bt*fore his shai'e fell 
10 maemnity.j No exoneration of the heir by the into possession, pltf. brought an action for a 
personal assets of a party, who never personally declaration that Ik^ was cmtitled to bo exonerated 
contacted; or not originally but only as a by the bank from all liability in respect of M.’s 
lurtner secunty in a subsequent transaction, not mtgt'. : — Held : having regard to the existence in 
mended to disturb the order of charge. the deed of an express limited covenant of iu- 

Xne same principle applies to the purchase of deinnity, no fuller indemnity could bo implied ; ^ 
an equity of redemption ; for the party means at on these grounds he dismissed the action. — Mills 
the time of the contract to buy the estate subject 
to that mtge. ; in relation to which mtge. the 
pc^rsonal contract was entered into ; & that was 
not his. If he enters into no obligation with th(‘ 
party, from whom he purchases, neither by bond 
nor coyeimnt of ind(?mnity to save him liarmless 

from the mtge., yet this ct., if he receives pos- ^ , t- 

session, & has the profits, would, independent of on a day nam(‘d. TIui trustees in bkpey. of the 
contract, raise upon his conscience an obligation mtgors. sold the mtgt‘d. prop(*rty. A part of thc^ 

to indemnify the vendor against the personal i iL :.i.. — ;««4- 

obligation to pay the money due upon tlie vendor's 
transaction of mtge. ; for, being become owner of 


V. United Counties Bank, Ltd., [1912] 1 Ch. 
231 ; 81 L. .1. Ch. 210 ; 105 L. T. 712 ; 28 T. L. R. 
40. C. A. 

Annotation : — Mentd. Prailfiml Gammon, [ll>2o] Ch. 132. 

1021. Payment of amount of mortgage 

debt Into court.] — A mtge. deed gave llie mtgee. an 
option to purcliase in (wise the debt was not paid 


the estate, lie must be supposed to intimd <o in- 
demnify the vcuidor against tlio mtge. (Lord 
Eldon, 0.).— Waring v. Ward (1802), 7 V<‘s. 
332 ; 32 E. R. 130, L. C. 

AnruMiona Consd. Hr Law Court’s fniambors (’o. (188»). 
f;} h. i. 609. ApW. Priagmun v. Daw (1891), 40 W. Jl. 

r. lJiiit(*(l (Joiifitios Dank, 11912] 1 Ch. 

.Shippinw: Co. r. Oiiah Dong K<»o, 

' . 1 A. C, 177. Mentd. V^andolonr r. Vaiulolour (I83.'>), 

9 Dli. N. S. L57 ; Dodson v. Dowiioy, 11901] 2 Ch. 620 ; Hr. 
Bodega Co. (1903), 73 L. J. Ch. 198. 

1019. ,] — Independently of any cim- 

tract, a ct. of equity will compel the purchaser <»!’ 
an equity of redemption to indcjmnify the ven<l<u* 
against the mtge. debt ; A he may be rc‘(pur(?d t/O 
covenant to do so.--~Bridom.\n v. Daw (1891), -10 
W. R. 253. 

Annotniion : — Mentd. Dodson v. Downey, 11901] 2 (.3i. 620. 

1020. Express limited covenant to 

indemnify.] — Pltf. »te ids two l)rotlj(*rs, wdio wt*re 
partners in business, had mortgag(*d tlioir resjxM*- 
tive contingent rever.sionai'y sliarcs und(?r their 
father’s will to deft, bank to scicure an overdraft 
due from the firm. Pltf. had further mortgaged 
his share to M. to secure a debt of his own. Upon 
the bank pressing for payment pltf. k, liis brothers 


purchase-moiK'y was dt‘])osit("d to provide against 
the mtge. J*endiiig ]>roc('eding8 on the part of the 
trustees to s('t asiih*. th(‘ mtge. on the ground of 
fraudulent preferciu^*, an ordcu* was made that the 
money d(‘i)OKit(>d should lx* paid into ct., on such 
further sum bi‘ing ]xiid in as would cover the 
principal A interi\st due, 10 per (^ent. (sxtra. the 
property should vest in t-ht* imrclmser. — Milford 
Haven Railway A Estatic (U). p. Mowatt, Re 
Lake A 'I’AYTiOR’s MoitTOAGE, Spain p. Mowatt 
(1881), 28 V\u 1). 402; 54 J.. J. Ch. 507; 33 
W. n. 597. 

1022. Agreement to convey equity — Necessity for 
writing.] — Massey r. .Ioiinhon, No. 850, ante. 

Bankruptcy of mortgagor-^Relation back of title 
of trustee.] — Se.r. Bankiu;i*t(;v, Vol. V., p. 040, 
No. 5758. 

Money bond for further security.] — See 

Bankrutoiy, V"oI. V., p. 074, No. 5904. 

Leave to disclalm.l — See Bankruptcy, 
Vol. V., p. 9)3, No. 7717. 


SuB-siocT. 3 . — At Death. 

See Part VIII., Sexd. 3, jKtst. 

Whether assets for payment of debts — Equity 


Loan & Savinos Co. (1888), 16 O. 11. 
.'■>98.— CAN. 

1. Relationship between 7twrlanece, 
mortgaaor assignee of equity of re- 
demption .] — Brown & Ma'JThkwh v. 
Pike (1917), 23 B. C. It. 246.— CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 

10181. Assignment of equity — HigfU 
of assignor to indemnity .] — Stepiienh 
V. Boulton (1863), 23 U. C. K. 16.— 


Watson (1876), 23 Gr. 606.— CAN. 

1018 ill. .] — Cana van v. 

Mkek (1883), 2 O. IL 636.— CAN. 

1018 iv. .] — Boyd r. John- 

ston (1890). 19 O. R. 598.— CAN. 

1018 V. .] — Beatty t?. Fitz- 

simmons (1893), 23 O. R. 245.— CAN. 

1018 vJ. . j — Although, when 


a nitgor. couvo.vh hl.s equity of rodeiiiji- 
lion hubjwt U> the mtgo. there an 
implied obligation on tl»o part of t ix) 
purchaser to indemnify the mtgor. 
against the mtge. debt, ovidoufM> is 
ailinisHible of an expross agrfxjment 
l>etweeu the parties to tiie contrary. — 
Dhitwii (Janadian Loan Co. r. Tear 
(1893), 23 O. R. 604.— CAN. 


1018 vii. .J — .Shaver r. 

HruoULK (1913), 21 O. W. it. 509 ; 4 
U. W. N. 968 ; 9 D. L. li, 641.— CAN. 


1018 vlii. .) — Campbell v. 

Douglas (1916), 54 S. C. R. 28 ; 27 
O. W. K. 129.— CAN. 

1018 lx, .J — lie Guthrie & 

Co., Hx p. Bank of Australasia 
(1884), 2 X. Z. L. U. 425(8. C.).— N.Z. 


m. At sherifTs sale — Right of 

vwrtgagor to indemnity .] — There is no 
Implied contract by the purchaser of 
an equity of redemption at a sheriff’s 


Halt' to indemnify the mtgor. against 
tim mlge. debt. — IloUEHTHoN e. BANK 
OF Victoria (1867), 4 W. W. 6c A’B. 
85.— AUS. 

n. WhrAher privity of contract 

created ttr.lwr.eti assigriee S vwrtoagee.] 

• .^Vrs TRALiAN Deposit 6c Mortgage 
Dank v. Loro (1876), 2 V. L. li. (L.) 
.31. - AUS. 

o. . j — Whore a mtgor. lias 

ttSHigned hlw equity of redemption, 
tiie fWHigne<3 cov(mantlng with lum to 
pay tiio mtge. dtdit, though os between 
the mtgor. 6c the asMlgnoe the latter 
til us itttcomcH primarily liable for the 
debt, ttUs does not create any privity 
of contrac;t between the assli^oe k 
the rnlgoe. — ALDOUB V. HiCKS (1891), 
21 G. K. 95.— CAN. 

p. Haymenl of rent to assignee of 
7rwrt(ffi(for — Agreement wUh mortgagu.] 

Murpiff V. Ware (1861), 21 u: C. R. 
68.— CAN. 
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MOBTaAOE. 


Sect 0. — Disposal or devdlution inter vivos or at 
death : Sid)-8ect 3. Sects. 7 <fc 8 : Sub-sects. 1 
cfc2, A.] 

charged with payment of debts.] — See Executoiis, 
Vol. XXIII., p. 340. Nos. 4048, 4049. 

Equity not charged with payment of debts.] 

— See Executors, Vol. XXIII., p. 340, Nos. 4048, 
4049. 

Devolution in case of copyholds.] — See Copy- 
holds, Vol. XIII., pp. 114, 116, Nos. 1449-1454. 

Escheat to Crown.] — See Descent, Vol. XVIII., 
p. 30, Nos. 299-301. 


Sect. 7.— UABILITY TO EXECUTION FOR 
DEBTS. 

Right of Judgment creditor to redeem.] — See 

Sect. 3, s\ib-sect. 4, ante, 

1023. Writ of elegit — Not available.] — Beckett 
V . Buckley, No. 880, ante . 

1024. .] — A creditor, who had 

recovered judgment in an action in the Ch. Div. 
for payment of a sum of money, sued out an 
elegit against his debtor, whose only interest in 
land was an equity of redemption in fee. The 
creditor then commenced an action in the Ch. 
Div. claiming to have it declared that he was 
entitled to a charge on the land, & to have such 
charge enforced by sale, foreclosure, delivery in 
execution, or otherwise as the ct. might direct, 
& asking for a receiver. Pltf. then moved for a 
receiver in the new action : — Held : Judgments 
Act, 1834 (c. 112), s. 1, did not take away the old 
right which a judgment creditor had before Judg- 
ments Act, 1838 (c. 110), to take proceedings in 
equity to obtain the benefit of a judgment which 
there were legal impediments to his enforcing at 
law, & pltf. was not obliged to wait till the trial, 
but might obtain a receiver on interlocutory 
application in the new action. — Anglo-Italian 
Bank v. Davies (1878), 9 Oh. D. 275 ; 47 L. J. Ch. 
833 ; 39 L. T. 244 ; 27 W. K. 3, 0. A. 

Armotations : — ^Apld. He Watkins, Ex p. Evans (1879), 13 

Ch. D. 252. Consd. Re Pope (1886), 17 Q. B. D. 743. 
Reid. Bryant v. Bull, Bull v. Bryant (1878), 10 Ch. D. 
163 ; Smith v. Cowoll (1880), G Q. B. D. 76 ; Re Wliiteloy, 
Whlteloy v. Learoyd (1887), 56 L. T. 846; Cadogran v. 
Ijyrio Thoatro, 11894] 3 Ch. 338 ; K, v. Sclfe, [1908] 2 
K. B. 121 ; Ashburton v. Nocton, [1915] 1 Ch. 274 ; Re 
Poarce, OfHclal Koociver v. I’earoe (1918), 120 L. T. 334. 
Mentd. Oliver v. Lowther (1880), 42 L. T. 47 ; Re Peace 
Sc Waller (1883), 24 Ch. I). 405 ; Westhead v. Riley 
(1883), 25 Ch. D. 413 ; Holmes v. Millagre, [1893] 1 Q. B, 
551 ; Harris r. Beauchamp, [1894] 1 Q. B. 801 ; Re 
Jones & Judgrments Act, 1864 (1895), 39 Sol. Jo. 671 ; 
Tyrrell r. Palnton, [1895] 1 Q. B. 202 ; Thompson r. Gill, 
11903] 1 K. B. 760. 

1026. .] — S. recovered judgment for a 

debt against C. & issued an elegit. The sherifi 


returned that debtor had no lands which he could 
seize. C. had leasehold property which was sub- 
ject to mtges. S. thereupon obtained the appoint- 
ment of a receiver of the rents of the leasehold 
property without prejudice to the rights of the 
prior incumbrances. On the same day a petition 
for adjudication in bkpey. was filed against C., 
& a receiver was appointed in bkpey. a few 
minutes before the appointment of the receiver 
in the action. C. afterwards filed a petition for 
liquidation, the same receiver was appointed in the 
liquidation as had been appointed in the bkpey., 
& resolutions were passed for liquidation of his 
affairs by arrangement. S. had not, until some 
days after the appointment of his receiver, any 
notice that C. had committed an act of bkpey., 
or that any proceedings in bkpey. were pending 
against him ; — Held : as, at the time when S. 
obtained equitable execution, by the appointment 
of a receiver, the property was legally though not 
actually in the possession of the receiver appointed 
by the Ct. of Bkpey., the equitable execution was 
ineffectual &; was not protected by Bankruptcy Act, 
1869 (c. 71), s. 95 (2 ).—Salt v. Cooper (1880), 
16 Ch. D. 544 ; 50 L. J. Ch. 529 ; 43 L. T. 682 ; 29 
W. R. 653, C. A. 

Annoialwne : — ^Reld. Walmsley v. Mundy, Ex p. Goodenough 

(1884), 50 L. T. 317 ; Re Whiteley, Whitcloy v. Learoyd 

(1887), 56 L. T. 846 ; Wills v. Lull (1888), 38 Ch. D. 197 ; 

Re Hearn, De Bortodano v. Hearn (1913), 108 L. T, 452. 

Mentd. Leggott v. Western (1884), 12 Q. B. D. 287 ; 

Brereton v. Edwards (1888), 21 Q. B. D. 220 ; Holmes v. 

Milage, [1893] 1 Q. B. 651 ; Harris v. Beauchamp, [1894] 

1 Q. B. 801 ; Ponnamma v, Arumogam, [1905] A. C. 383. 

.] — See, generally, Execution, Vol. XXI., 

pp. 656 et seq. 

1026. Writ of extent — Available.] — An equity of 
redemption may be taken under an extent. — B. 
v, De la Motte (1801), For. 162 ; 145 E. B. 1146. 

.] — See Crown Practice, Vol. XVI., p. 225, 

No. 154. 

Writ of fieri facias .] — See Execution, Vol. XXI., 
pp. 483, 497, Nos. 630, 631, 728. 

Equitable execution .] — See Execution, Vol. 
XXI., pp. 606, 667, Nos. 2456, 2405, 2466, 2408. 


Sect. 8.— ENFORCEMENT OF EQUITY OF 
REDEMPTION. 

Sub-sect. 1. — When BumT Arises. 

1027. General rule — No right before day fixed for 
redemption — Interest tendered up to date for re- 
demption.] — A bill to redeem a mtge., filed before 
the mtge. has become absolute at law, is demur- 
rable, notwithstanding the mtgor. may have 
tendered to the mtgee. the principal money, 
together with interest up to the day named in the 


PART VII. SECT. 7. 

q. Wheiher liahle.^ — An equity of 
redemption in a term of years cannot 
he sold on an execution. — Doic d. 
Webster r. Fitzokrald (1839), 2 
Out. Dig. 2647.— CAN. 

r. .] — An equity of redemp- 
tion of an estate of inheritance is not 
saleable under common law process. — 
Simpson v. Smyth (1846), 2 6. S. 129 ; 
1 K. & A. 9.— CAN. 

t . .] — MoCabr V. Thompson 

(1857), 6 Gr. 175.— CAN. 

a. .] — Held: 12 Vlct. c. 73, 

B. 1, which authorises the sale under 
execution of an equity of redemption, 
applies only where the execution is 
against the mtgor. himself. — Bank op 
Upper Oanapa v. Brough (1862), 2 
K. & A. 95.— CAN. 

b. .] — An equity of redemp- 


tion in lands is not saleable under an 
execution issued against the oxor. of 
tlie mtgor. — Lowell v. Bank op 
Upper Canada (1863), 10 Gr. 57. — 

CAN. 

0. .] — He WARD V. WOLPKNDEN 

(1865), 14 Gr. 188.— CAN. 

d. .] — Qu. : whether an equity 

of redemption can be sold upon an 
execution Issued upon a judgment re- 
covered at the suit of the mtgee., in 
an action upon the covenant contained 
in the mtge. for the payment of the 
mtge. debt. — Vannorman v. M'Carty 
(1869), 20 O. P. 42.— CAN. 

0 . .] — The principle that the 

equity of redemption in mtged. pre- 
mises is not saleable imder execution 
where the same are subject to several 
mtgee. in the hands of several mtgees., 
does not apply w'here the mtges. are 
by several o\vuors of distinct portions 


of the estate, & the same arc hold by 
one &; the same mtgee., or are in the 
same hand. — Rathbun v. Culbertson 
(1875), 22 Gr. 465.— CAN. 

f. .] — Smith v. Elliott (1878), 

25 Or. 598.— CAN. 

g. .] — Johnson v, Bennett 

(1882), 9 P. R. 337.— CAN. 

h. .] — Warnb v. Housley 

(1886), 3 Man. L. R. 547.— CAN. 

k. .] — Kerr v. Styles (1879h 

26 Gr. 309.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1. 

l. Oeneral rule — No right before 
day fixed for redemption.} — ^A suit for 
redemption of a mtge. cannot be 
brought before the time fixed by the 
mt^e. for the payment of the mortgage- 
money. — Sakharam Narasimha Sar- 
DE8A1 V. VlTHU LAKHA GOUDA (1866), 
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proviso for redemption. — Brown r. Cole (1845), 
14 Sim. 427 ; 14 L. J. Ch. 167 ; 5 L. T. O. S. 2 ; 
9Jur. 290 ; 60 E. B. 424. 

An^tqiioTis: — Consd. Bovill v, Endle, [1896] 1 Ch. 648. 
Re!d. Cowdry v. Day (1859), 1 L. T. 88: Hardinfi: v. 
Tlngrey (1864), 34 L. J. Ch. 13 ; Re Metropolis & Countloe 
Permanent Investment Bldg. Soc., Gatfleld’s Case, [1911] 
1 Ch. 698. 

1028. Exception to rule — Trust for sale In case 
of non-payment — Proviso for payment before or 
after date fixed.] — ^Harding v, Tingey% No. 1152, 
'post 

1029. Mortgagee enforcing security.] — 

Bovill v. Endle, No. 1045, post 

1030. .] — Where a mtgee. has entered 

into possession or taken other steps for the purpose 
of realising his security, the ct. lias jurisdiction 
upon payment of the debt, the interest then due, 
& the costs, to order the security to be given up 
(A. L. Smith, L.J .). — Ex p. Wickens, [1898] i 
Q. B. 543 ; 67 L. J. Q. B. 397 ; 46 W. 11. 385 ; 
5 Mans. 55 ; sub nom. Wickens v. SHiTCKm-ROH, 
78 L. T. 213, C. A. 

Annotation : — ^Distd. Exp. Ellis, [1898] 2 Q. B. 79. 

Right of grantor of bill of sale.] — See BiiJ.s op 
Sale, Vol. Vll., p. 131, Nos. 743-755. 

Requirements as to notice.] — See Part IX., Sect. 
7, sub-sect. 2, post. 

Period of redemption allowed on order for sale.] — 

See Part X., Sect. 2, sub-sect. 5, post 

Period of redemption allowed on foreclosure 
order.] — See Part X., Sect. 5, sub-seet. 7. post 
Member of building society.] — See Building 
8ocietip:s, Vol. VIL, pp. 498-499, Nos. 269-272. 


SiTH-SECT. 2. — Notice or Interest in lieu 

THEREOF. 

A. In General. 

1031. Necessity for notice — Reasonable time.] — 

(1) As to a tender of mtge. money, there ought to be 
reasonable notice of paj ing it in ; & if the tender 
be insisted on to stoi) interest', the money must 
be kept dead from tliat time, because the party 
is to be uncore prist. 

(2) Six months notice given to jiay in t in* mtge. 
money at Lincoln’s Inn iiall, though this be not 
the place mentioned in the jiroviso of the deed, 
yet where money was lent in town, ic no objection 
made to the notice, no reason for a personal tender, 
or to make a man carry a great sum t/O a |)erson 
in the country. — Gyles v. IIall (1726), 2 J*. \\ ms. 
378 ; 24 E. K. 774, L. C^. 

Annotations .—/is to n) Consd. Kiiinaira r. TrolIoi»« (1889), 
42 Ch. D. 610. Kefd. Bank of South \^aloH r. 

O’Connor (1889), 14 App. Ca^. 273 ; Yunfriiiann v. BricHc* 
riiann (1892), 67 L. T. 642. 


1 Ind. Jur. N. S. 250 ; 2 Bom. 225.— 

IND. 

.] — Husaixi Khanam 

V. Husain Khan (1907), 1. L. U. 29 
All. 471.— IND. 

n. Bill filed hy second 

— Default in payment^Redemptitm of 
first 'mortgage.] — Whore a Bocoiid intgoc*. 
flies a blU of redemption, & inak«s 
default in paying at the time ap- 
pointed, the mtgor., as well as the first 
mtgee., has the option of having a 
day thereupon appointed for redemp- 
tion of the first mtge. by the m^or. 
— McKinnon v . Anderson (18<1), 18 
Gr. 684.— CAN. 

o. Wlteiher right to redeem any time 
after jnaiurUy.h-ABCHBOLp v. BuiUf- 

iSQ Sc Loan Assocn. (1888), 16 A. Iv. 

1.— CAN. 

p. Redemption before expiry of term 
— InUreat tender^ up to dale for re- 
demption.}— A mtgor. may at any 


tluio pay olf a mtjro. if ho i»ays with 
tlie principal the whole of tJie Interwt 
thereon for the unexplrod term of the 
mtge, — Chump t?. Hkv.vkll (1909), 29 
N. Z. L. 11. 366. — N.Z. 

PART VII. SECT. 8, SUB-SECT. 2.- A. 

1031 i. Necessity for ntdice — HeJison- 
ahle iime .] — CLAKKB v. Htvi.K (1855), 
5 Gr. 363. — CAN. 

1031 il. .1 — WBioiiTt?. GiL- 

FOY (Alta.), 11922J 2 W. VV. U. 955 ; 
65 D. L. K. 189.— CAN. 

1032 i. Bix months notice.]-— A 

mtgor. must, after default by him in 
payment of the principal money ac- 
cording to the provlHO in the mtge. 
deed, give the mtgee. six calendar 
months' notice of his intention to pay 
oil the mtge., unless the mtgee. lias 
demanded or taken any steps to compel 
payment. — A rcbboij> e. Buildino 6 c 


1032. Six months* notice.] — Shrapneux v. 

Blake (1737), West temp. Hard. 166 ; 25 E. B. 
876 ; sub nom. Sharpnell v. Blake, 2 Eq. Cas. 
Abr. 603, L. 0. 

1033. Matter of practice not law.] — 

(1) M tgee. is not bound to produce his mtge. deed 
to the devisee of the mtged. estate, until payment 
of principal & interest, notwithstanding the devisee 
may be ignorant of the amount of the interest, the 
time of payment, & all the other particulars of the 
security. 

(2) It is the usual practice for a mtgor., when he 
intends paying oft* the mtge., to give a proper 
notice of his intention so to do ; but I apprehend 
that there is no law of this or any other ct. which 
requires that to bo done (Shadwell, V.-C.). — 
Browne v. Lockhart (1840), 10 Sim. 420 ; 9 
L. J. Ch. 167 ; 4 .7ur. 167 ; 59 E. B. 678. 

Annotations: — As to (1) Reid. Owimi v. Nioksoii (1861). 3 

Jj. T. 737. As to (2) Distd. Fit-sgcruId’H Trimtoo v. Mollorsh, 

11892] 1 Ch. 385. 

1034. Or interest In lieu thereof.] — 

After default in payment of the mtge. money 
according to the proviso for redemption in the 
mtge. deed, the mtgor. is at liberty to pay oft tlm 
mtge. money without giving the intgee. six 
months’ notice if he pays six months interest in 
advance in lieu of the notic-t*. — .loHNsoN v. KvAN8 
(1889), 61 L. T. IS, C. A. 

1035. Reversionary Interest.] — 

Smith r. Smith, No. 1044, post. 

1036. Mortgage by deed with 

proviso for redemption.] — An (‘(iuitabh3 mtgee. by 
deposit of title deeds of land accomipanied by a 
memorandum of deposit is not entitled to six 
months notice before be is bound to accept a 
tender of the amount dut‘, nor to six months 
interest in lieu of noiict*. 

In the case of a i i'gular ml-ge. deed with a proviso 
for redemption just inference is that the loan 
on mtge. is intendiul to be of a permanent char- 
acter, & that ilio jiarties intended that after 
default the intgi'c, should be entitled to a six 
months’ notice ; but where; the just inference from 
the transaction is that the mtge. is merely 
temporary, as is the case when; the mtge. is in the 
usual form by deposit mendy, then it is 
reasonable to infer that th<; ])arties intended that 
notice should be giv(;n. J^'itzgerald’8 Trustee 
V. Mellkrsu, [18921 1 Ch. 385 ; 61 L. J. Ch. 231 ; 
60 L. T. 17H ; 40 W. H. 251 ; 8 T. L. B. 237 ; 36 
Sol. Jo. 216. 

Annoialvms - Consd. Loreloii ComiLyJfc WoHtmlriHl'Or Bank 

r. TonipkinH, [1918] I K. B. 515. Mentd. Jonen v. Wood- 

wanl (1917), 116 L.T. 378. 

1037. Temporary mortgage — By deposit of 

title deeds— No notice necessary.] — Fitzgerald’s 
Trustee v. Micllekhh, So. 1036, ante. 

1^v’a^O(;n. (1888), 15 O. H. 237. 

CAN. 

1032 il. .]— niOIIAHDHON V. 

McCakfhky (1919), 45 (J. L. U. 573 ; 
16 (). W. N. 217.— CAN. 

10341. Or interest in lieu 

thereof.]— A mtgor. oomlug to pay off 
bin mtgo. after default muHt give the 
intguo. six niontliH notice or pay six 
inonthfl’ intortwt.— C ape v . Savings 
Bank ok NKwSoimi Walks Truotbrb 
(1893), 14 N. H. W. Kq. 204; 10 N. S. W. 
W. N. 30.— AUS. 

103411. '] — Muttlk- 

BURY «. Htkve.vs (1886), 13 O. K. 29. 

—CAN. 

1034 Ui. .]— Re Pam- 

BRUN 6c .Short (1914), 27 W. L. H- 301 ; 
6 W. W. II. 68 ; 16 D. L. II. 193 ; 7 
Alta. L. R. 314.— CAN. 

q. Discretion of court to cUlouf more, 
than six years interest.] — Howkbkn v. 
Bkadburn (1875), 22 Or. 96. — CAN. 
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Sect. 8. — Enforcement of equity of redemption : Sub- 
sect, 2, A., Jg. dB? C.] 

Compulsory purchase of land subject to mort- 
gage.] — See Compulsory Purchase op Land, 
Vol. XI., p. 275, No. 2023. 

1038. Waiver of notice — Consent of mortgagees 
to sale.] — F owler, Bishop v. Fowler, No. 1049, 
post. 

B, Failure to Itedccm on Expiration of Notice. 

1039. Demand for payment made by mortgagee — 
Whether notice necessary.] — The rule, that in case 
of default of payment by the mtgor., six months' 
notice or interest must be given, applies when 
the mtgee. has required payment on a particular 
day & the money is not then paid. — B artlett v. 
Franklin (1867), 36 L. J. Ch. 671 ; 17 L. T. 100 ; 
15 W. K. 1077. 

AnThoiationa : — Oonsd. Edmondson v. Copland, [1911] 2 

Cli. 301. Refd* Fitzgerald’s TruHtoo v. Mellorsh, [1892] 

1 Cli. 385. 

1040. .] — Deft., a mtgee., gave pltf., 

a mtgor., notice to pay off the mtge., & that 
in default of payment within three months she 
intended to sell the property. Before the expira- 
tion of the three months some correspondence 
took place as to the execution of the reconvey- 
ance, & tlie matter was not completed on the 
day when the tliree months expired, but a week 
later pltf. tendered the amount of principal 
& interest to date, which deft, refused to accept 
on the ground that i)ltf. must give a six months’ 
notice to pay off: or pay six months’ interest in 
lieu thereof. Pltf. then took out a summons for 
redemption, upon which the common order was 
made. The master by his certificate found what 
was due upon the mtge. at the date of the tender, 
& that a good tender had been made by the mtgor. 
Ac refused by the mtgee. He also fixed the time 
& place for i)ayment, not allowing any interest 
subsequent to the tender. Pltf. attended at the 
time Ac place with the money accordingly, but deft, 
failed to attend. On a summons to vary the 
cortiiicate ; — Held : (1 ) a good tender having been 
made, pltf. was not bound under the circumstances 
to give a fresh notice or pay six months’ interest ; 
(2) pltf., who had not actually set the money aside, 
was liable for interest from the date of tender to 
the (late of actual payment, he having had the 
use of the mtgoe.’s money all that; time. — Edmond- 
son V. Copland, [1911] 2 Ch. 301 ; 80 L. J. Ch. 
532 ; 105 L. T. 8 ; 27 T. L. 11. 446 ; 55 Sol. Jo. 
520. 

AnnutuHou ; — Refd. Oraliani v. Soul (1918), 88 L. J. Ch. 31. 

1041. Notice to pay off given by mortgagor — 
New notice necessary.] — One of the beneficiaries 
unde r a will mortgaged her interest in testator’s 
estate. She gave 0ie intgees. six months’ notice 
to pay off the mtge. on July 1, 1885, & on May 20, 
1885, an order was made in an action to administer 
the estate on the application of the beneficiaries 
& in the presence of the intgees. which directed 
{inter alia) payment to the mtgees. out of funds in 
ct. standing to the credit of the mtgor,, of the 
mtge. debt with interest up to July 1, 1885. 
Owing to delay in the completion of the order 
the payment could not be made on July 1, on 
July 2 the mtgees. took out a summons, claiming 
six montlis’ additional interest in lieu of a fresh 
six montlis’ notice to pay off the mtge. On 
July 20 the order was completed, & on July 21 
the mtgees. took the sum mentioned in the order 
out of ct. : — Held : the mtgees. were only entitled 
to additional interest from July l,to July 21, on 
the ground that by accepting the order, they 


assented to payment out of the fund in ct. subject 
to all the contingencies to which the completion 
of the order might be subject. 

The contention is that the mtgees. agreed to 
accept payment on July 1, & that as the money 
was not paid to them, they are entitled to a fresh 
six months notice, or to six months’ interest in 
lieu of notice. No doubt that is the ordinary 
rule where a mtgor. gives notice to pay off the 
mtgee., &. he does not make the payment on the 
appointed day (Pearson, J .). — Ee Moss, Levy v. 
Sewill (1885), 31 Ch. D. 90 ; 55 L. J. Ch. 87 ; 54 
L. T. 49 ; 34 W. R. 59. 

1042. Mortgagee consenting to be paid out of 
fund in court — Faiiure to redeem caused by delay 
In drawing up order.] — Re Moss, Levy v. Sewill, 
No. 1041, ante. 

C, Loss of Right. 

1043. General rule — Action to enforce security — 
Subsequent notice of intention to redeem.] — A son 

who was residuary legatee under his fathei*’s will, 
mortgaged his interest under that will to H. The 
son died having made his exor. &: A. his residuary 
legatee. A., as residuary legatee, & 11., on 
behalf^ of himself & the other creditors, brought 
an auction against the exors. of the son for adminis- 
tration of the son’s estate, & H. brought an action 
ajgainst the exors. of the father for administra- 
tion of the father’s estate. Shortly after this P. 
gave notice to H. that he should pay off the mtge. 
in six calendar months, & this notice was accepted 
by H. : — Held : notwithstanding the giving At 
acceptance of the notice, H. having taken pro- 
ceedings to recovei' his mtge. money was bound to 
accept in satisfaction of his claims his principal 
money & costs with interest up to the time of 
payment, though such jjayment was made before 
the expiration of the notice. — Re Alcock, 1*res- 
coTT V. Phipps (1883), 23 Ch. D. 372 ; 49 L. T. 240, 
C. A. 

Annotation : — ^Refd. Santlcy v. Wildo, [1899] 1 Ch. 747. 

1044. —.] — A mtge. was made of the 

mtgor. ’s interest in a fund in ct. subject to a prior 
life interest. The fund was assigned by the mtge. 
deed to the mtgee. “ to liave, reyeive, & take the 
same,” subject to the life interest Ac to the proviso 
for redemption. After the time appointed for 
redemption had expired the tenant for life died, 
& the trustee of a settlement of the fund made by 
the mtgor. presented a petition for tlie application 
of the fund in payment of the mtgee., Ac payment 
of the residue to the persons entitled thereto. 
The mtgee. had not demanded payment of the 
debt, or taken any steps to compel payment : — 
JI eld : notwitlistanding the nature of the mtged. 
property Ac the form of the mtge. deed, the mtgee. 
was entitled to six months* interest from the date 
of the service of the petition on him. 

If the mtgee. of a reversionary interest were to 
apply for Ac obtain payment of liis debt when the 
reversion fell into possession, in such a case it 
may well be that he would not be entitled to any 
interest because it might be said that he had taken 
steps to compel payment of his dt?bt (Romer, J.). — 
Smith v. Smith, [1891] 3 Ch. 550 ; 60 L. J. Ch. 
694 ; 65 L. T. 334 ; 40 W. R. 32. 

Annotations : — ^Refd. Fitzgeralds* Trustee v. Mellorsh, [1892] 

1 Ch. 385 ; Bovlll v. Endle, [1896] 1 Ch. 648. 

1045. .] — The rule that a mtgee. who 

has demanded payment of his mtge. debt, or has 
taken steps to compel payment of it cannot refuse 
tender of his principal, interest Ac costs on the 
ground that he is entitled to six months* notice 
or six months* interest in lieu of notice, applies 
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Payment by the proviso 
fOT redemption m the mtge. deed hi^ exp^dw 

hoolnf* applies where the^mtgee. 

»i^Jt possession of the mtged. property, 

w posression being, in effect, & d«nand 

for parent.— Boviix v. Endle, [1896] 1 Ch. 648 ; 
65 L. J. Ch. 642 ; 44 W. B. 623. 

Ltelo*. Reeve^ [1902] 1 Ch. 53. Mentd. 

1046. What amounts to enforcement of security— 
n 7 Q 7 ?**?ir mortgagee.]— S hbapneix v. Biake 
( 1737), West temp. Hard. 166; 25 B. R. 876: 
^ nom. Shaepnell e. Blake, 2 Eq. Caa. Abr. 

oUOj Xj. (J, 

“irr Proceedings In administration action 
—Proof of debt.]— (1) On the sale of an estate, 
subject to mtges. by trustees, one of the conditions 
was, that the purchaser should pay a deposit, & 
agree to pay the remainder of the purchase on or 
before Oct. 11, 1840 ; &, on payment thereof, the 
purchaser should be entitled to the rents from that 
day, up to which time all outgoings, including 
interest to the mtgees., was to be borne by the 
vendors ; but if from any circumstance the money 
should not be paid at the time fixed, the purchaser 
should pay interest at 5 per cent, until the time 
of payment. The purchaser was ready with his 
money on the day appointed to complete his 
purchase, & also to pay off the mtgees., to whom 
he had given the usual notices ; but the contract 
lor sale could not be carried into effect on that 
day, in consequence of an order of the ct. made 
subsequently to the contract, & which was not 
contenq)lated at tlie time tlie contra(!t was cntere<l 
into, subjecting all contracts entered into by the 
trustees to the ai)probation of tlie ct. : — /Jeld : 
under the above condition, the purchaser was 
bound to pay interest on his iiurchase-money at 
6 per cent, from Oct. 11, 1840, not from the time 
when the ct. ordered the contract to be carried 
into execution ; & also to the mtgees. at 5 per cent., 
the rate payable on their mtges. ; A: Iki was not 
entitled to be relieved in thes() respects as against 
the vendors & the trust estate, altliough ho had 
only made per cent, by his money pending 
the d(day in jirocuring the apiuobation of the ct. 
to the contract, A: w^iuld be obligiid to give some 
of the mtgees. fresh notices. 

(2) An equitable mtgee., who had proved his 
debt before the master, was ordei^id to reconvey 
to the purchaser, upon receiving his money, with- 
out the usual notice*. — Matson v, 8wift, Matson 
V. James (1811), fi .Tur. (Mo. 

AnnMalimi : — Refd. Jtv^ Mosh, Lovj' v. Scwill (1885), 31 Ch. D. 

90. 

1048. Consent to sale.] — In an 

administration suit an estates was ordered to be 
sold discharged of the mtge., if the mtgee. con- 
sented. The mtgee. consiTited to tlie wUe ; — 
Held : the mtgee. >vas only entitled to six months' 
interest from the date of iiis consent, if xaxid within 
that time, Ac to interest to the day of yiayment if 
yiaid aftorw’ards, out of the fu-ocecds of the sale. — 
Day V. Day (1802), 31 Beav. 270 ; 31 D. J. Ch. 
806 ; 7 l3. T. 122 ; 8 Jiir. N. 8. 1160 ; 10 \V. It. 
728; 54 E. It. 1142. 

AnnoiaJion : — Folld. he Fowler, UiHliop v. Fowler (1922), 

128 L. T. C20. 

1049. Consent to sale by mortgagee — Whether 
sale out of court or in court.] — (1) There is no 
reason for differentiating the practice on a sale out 
of ct. with the mtgee. ’s consent Ac a sale under the 
ct. with the same consent, & accordingly, on a 
sale out of ct. the same practice will be followed 
as was laid down by Romilly, M.K., in Day v. 
Day^ No. 1048, ante. 


(2) A proviso for twelve months* notice con- 
tained in the deed can be waived by the mtgees. 
consenting to the sale. — lie Fowuecb, Bishop v. 
Fowler (1922), 128 L. T. 620; 66 Sol. Jo. 
595. 

1050. .] — W. in 1855 mortgaged a 

reversionary interest to which he was entitled 
under his father’s will, A: died in Mar. 1869, 
intestate, & there was no legal jicrsonal representa- 
tive. Pltf.,the mtgee., having filed a bill for the 
administration of the father’s estate, was, on behalf 
of a surety of the mtgoi*., paid the principal & 
interest due on the mtge. security. Ac a sum for 
costs of suit. On motion to dismiss the bill ; — 
Held : jiltf . was not entitled to six months* interest 
in lieu of notice, but he was entitled to the costs 
of the motion, as lie had been paid off in a summary 
way. — Letts v. Hutchins (1871), L. II. 13 Eq. 
176. 

Annotaiwm : — Refd. Smith r. Smith, [1891] 3 Ch. 650 ; 
liovlllr. Entile, 1189()J 1 Ch. G48. 

1061. .] — fie Alcociv, Prescoit v, 

Phipps, No. 1043, ante, 

1052. Sale by mortgagee.] — (J ) The socomf 

mtgee. of a shiy) claimed an account against Mie 
first mtgee., who had sold tlie vessel upon the 
mtgor. becoming bkjit. Deft, offered to pay a 
specific amount. Tlie action having bem com- 
menced more than six years afi(*r tiio wile, deft, 
jdcaded Stat. Limitations. Plif. set up an (ixpress 
tioist as a bar to Stat. Limit-ai ions : — Held : there 
w'as no express trust ; in case of an as(;ertained 
surplus the fli'st mtgei*. migJit l>e constructively a 
trustee of the surplus, but after six yinrs, evidence 
could not bo adduced to provi? a 8ur;>]u8. 

(2) Where the mtgee. i)f liis own mere motion 
realised the mtged. projxuty, lie wiis lield not to 
be entitleil to interest in lieu of notic^. — Banner v, 
Beukidoe (1881), IS C’h. D. 251 ; 51) L. »L Ch. 630 ; 
44 L. T. 080; 20 W. H. 844 ; 4 Asp. M. L. C. 
420. 

Annotations: — As to (1) Refd. v. WilIhou (188S), 

39 Ch. I). 178; I'lrlh u. SUinfNhy (1888,, 58 L. T. 481 
Tho liomvell Towor (1895), 72 1 j. 'J’. 984 ; , ICocliofouoaiild 
V. houMtoad, [1897] 1 Ch. 199. fir// rmRj/, Mentd. Soar v. 
Auhwell, [1803] 2 Q. H. 390 ; Prine v. PhhIlpH (1894), 13 
It. 191 ; Wlond v. Younif, [1897] 2 Ch. 42k ; KoBeieeglu 
V. IJalll (1903), 47 Sol. .lo. 738. \ 

1053. Action for foreclosureApEffeot of 

foreclosure order.] — An order for forocloAiro having 
been madt^ in the common form, & a certificate 
having also been made in th(j comn^n form 
appointing the lost day of six calendaAmonths 
from thc^ date of tins certificate as the %no for 
redemjition, on payment of tho principal \ioney 
with interest up to that day A costs ; 
the mtgor. could not claim to redeem on an Uglier 
day on payment of the i^rincipal money' wli^h 
interest up to the time of paymemt only Sc thb, 
costs. 

It is true that by bringing their action of fore- 
closure, jdtfs. waived any right to require six 
months’ notice of payment off, At at any time before 
the judgment pltfs. might have been tendered Sc 
required to accept what wiis due to them for 
principal Sc interest to date At costs properly 
incurred. But no such tender was made, & the 
foreclosure judgment was obtained by which all 
Tiartics are now bound (RoMEii, J.). — Hill v, 
Rowlands, [1897] 2 Ch. 361 ; 66 L. J. Ch. 689 ; 77 
L. T. 34 ; 46 W. R. 26 ; 41 Sol. Jo. 639, C. A. 

1054. Consent to sale by mortgagee — Whether 
sale out of court or in court.] — He Fowler, Bishop 
V, Fowler, No. 1049, ante. 

Enforcing security before date fixed for redemp- 
tion.] — See aNos. 1030, 1045, ante. 



364 


Mortgage. 


Sect. 8. — Enforcement of equity of redemption : Sub- 
sect. 3, A. cfc B. (a), (b) (c); sub-sect. 4, A. 

(fl), (b) & (c).] 

Sub-sect. 3. — Tender. 

A. In General. 

1055. Who may make — Party on behalf of Infant 
—Not guardian or having interest in land.] — 

Watkins v. Ashwicke (1585), Cro. Eliz. 132 ; 78 
E. R. 389. 

See, generally^ Contract, Vol. XII., pp. 319 
et seq. 

1056. Place of tender— Office of solicitor mort- 
gagee — Tender to Joint mortgagees.] — One of 

several mtgees. compelled to pay the costs, & 
another refused his costs, of a suit to redeem the 
mtge. ; & the interest on the mtge. money 

declared to stop on the day of the tender. 

Notice is given to pay off the debt at the time 
appointed by the deed. The notice is regularly 
served. The preliminary steps are all taken & 
completed before the day fixed by the notice & 
^ the deed. The day fixed is May 8, which fell on 
\a Sunday, & it was therefore arranged that the 
dieting should be on Monday, May 9, & should 
beNat the house of B., a solr., who was one of the 
devisees. ... It is not disputed that on May 9, 
the nicjpey was produced & would have been paid 
if there' had been parties to receive & give a dis- 
charge hor it. . . . Under the circumstances, 
however, 1(yhe loss may ultimately fall as between 
the three \ mtgees., that loss cannot fall upon 
debtor, whV? did all that was incumbent on him, 
& was prevented from discharging himself of the 
debt by the act of some or one of the joint mtgees. 
(Knicht Br)ucp:, V.-C.). — Cliff v. Wadsworth 
(1843), 2 y. ^ C. Ch. Cas. 698 ; 7 Jur. 1008 ; (53 

E. R. 208. j 

.] — Sed Contract, Vol. XII., p. 321, Nos. 

2055-2(557. 

1057. What amounts to — Not letter stating 
willingness to pay.] — In 1799, B. lent F. the sum 
of £2,000 to raise which B. sold out the sum of 
£3,7(54 14s. 3d. £3 per cent, consols. F. gave his 
bond to secure the £2,000, <& also by deed 
covenanted to convey certain lands to trustees, 
to secure the said sum of £2,000 & interest at £5 
per cent. The following ycjar, upon B. desiring 
to be paid off, an agreement, dated May 17, 1800, 
was executed, whereby, in consideration of B. 
allowing the £2,000 to remain secured at interest 
as aforesaid, agreed to pay her yearly the 
additional sum of £12 l(5s. 3d., which, together 
with the interest at £5 per cent., would equal the 
dividends upon the sum of £3,7(54 14«. 3d. £3 per 
cent, consols ; also agreed, instead of paying 
the sum of £2,000, to repurchase the sum of 
£3,7(54 14». 3d. £3 per cent consols, or pay B. such 
a sum of money as, at the time he might be so 
requested, would be sufficient to re-purchase that 
amount of stock. By an indenture made upon 
the marriage of B., in the year 1810, reciting the 
bond & deed of covenant of 1799, the debt due from 

F. was assigned to F. & another as trust-ei's of the 
marriage settlement : but no notice was taken of 


the deed of 1800. The bill prayed specific per- 
formance of the agreement of 1800, a foreclosure 
upon the footing of that agreement, &; for further 
relief : — Held : a letter from r.*s solicitor to the 
solr. of B., stating his willingness to pay the money 
due upon the original transaction of 1799, & 
stating “ Dr. B. now tenders,” etc., but not actually 
tendering the amount, did not amount to a tender, 
although B.*s solr. treated it as a tender, & wrote 
in answer, “ I decline your tender, & shall file the 
bill.” — ^P owney V. Blombero (1844), 14 Sim. 179 ; 
13 L. J. Oh. 450 ; 8 Jur. 746 ; 60 E. R. 325. 

1058. Tender under protest — Reservation of right 
to tax costs — & to review account.] — Mtgor. 
tendered a sum of money to the mtgees. for 
principal, interest, &> costs, stating at the time that 
she reserved the right to tax the costs & review 
the figures : — Held : notwithstanding the reserva- 
tion, the tender was unconditional, & entitled the 
mtgor. to a redemption decree in the form settled 
inHarmerY. Priestley ^ No. 4272, post. — Greenwood 
V. Sutcliffe, [1892] 1 Ch. 1 ; 61 L. J. Ch. 59 ; 
65 L. T. 797 ; 40 W. R. 214, C. A. 

.] — See Contract, Vol. XII., p. 331, Nos. 

2772-2775. 

Requisites of tender.] — See Contract, Vol. XII., 
pp. 321-331, Nos. 2658-2777. 

B. Effect of Refusal of Tender. 

(a) Loss of Right to Interest. 

See Part XVII., Sect. 14, post. 

(b) Mortgagee Deprived of Costs. 

See Part XVIII., Sect. 3, sub-sect. 4, post. 

(c) Reconveyance Required by Mortgagor. 

SeCf noWi Law of Property Act, 1925 (c. 20), 
s. 105. 

1059. Mortgagee entitled to reasonable time — 
To obtain advice on reconveyance.] — Wliere there 
aie covenants in a deed of assignment on the part 
of a mtgee., he may refuse to take the principal 
& interest, though tendered, till he has had an 
opportunity of advising with his attorney whether 
he may safely execute. — W iltshire v. Smith 
( 1744), 3 Atk. 89 ; 26 E. R. 854, L. C. 

Annotations : — Consd. Joy v. Birch (183G)> 10 Bli. 201 ; 

JcnkiiiH i?. .lones (1800), 2 Gift. 09. Folld. Webb r. 

OroHHC, 11912] 1 Ch. 323. Apld. Gruhani Seal (1918), 

88 L. J. Ch. 31. 

1060. To procure execution of deed — Con- 

veying parties not those to whom tender made.] — 

A mtgor. received notice to pay off the mtge. 
3"he disappearance of one of two joint mtgees. 
liad made it impossible for the remaining mtgee. 
to get in the legal estate without a vesting order. 
The mtgor. ’s solr. made a tender of principal & 
interest to the managing clerk of the mtgee.’s 
solr., who, in his employer’s absence, had no 
instructions to receive it, the tender being accom- 
panied by a demand for the immediate re-con- 
veyanco of the legal estate : — Held : a tender 
made under those conditions was not a valid tender 
for the purpose of relieving the mtgor. from pay- 
ment of interest after date of tender. — Webb v. 


PART VII. SECT. 8, SUB-SECT. 3.— A. 

r. Demand by mortgagee of more 
than is due — Whether amounts to waiver 
of tender.] — ^A demand by a mtgroe. of 
more than is due will not relievo the 
mtgor. from the necessity of tendering 
what is actually due. — Campbrll v. 
Commercial Bankixo Co. op Sydney 
(1879), 2 N. S. W. L. R. 375. 1\ C.— 
AUS. 

t. .] — Middleton r. 

SOOTT (1902), 22 C. L. T. 309 ; 4 
O. L. R. 459.— CAN. 


a. Revived of for tender.] 

— If a mtgee. who has stated he will not 
roconvoy, afterwards makes a demand, 
the nooossity for tender revives. — 
Campbell v. Commercial Banking 
Co. of Sydney (1881), 2 N. S. W. L. R. 
(L.) 397.— AUS. 

b. Time for tender — Reasonable 
time before sale.] — Qentles v. Canada 
Permanent & Western Canada 
Mortoaok Oorpn. (1900), 21 G. L. T. 
143 ; 32 O. K. 428.— CAN. 

c. Whether tender must be oh- 


sohde .] — A tender by a mtgor. is 
IneiTective unless absolute. — Arms- 
trong V. Robinson (1882), 8 V. L. R. 
(L.) 17.— AUS. 

d. .) — Brennan v. Pitt, Son, 

8: Badoert, Ltd. (No. 2) (1901), 
1 S. R. N. S. W. (Eq.) 92.— AUS. 

e. .] — Peers v. Ai.len (1872), 

19 Gr. 98.— CAN. 

f. .] — Hammond v. Strong 

(Y. T.) (1908), 8 W. L. R. 362.— CAN. 
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Pabt VII. — ^Equity of Redemption. 


Obossb, [1912] 1 Ch. 323 ; 81 L. J. Ch. 259 ; 105 
L. T. 867 ; 66 Sol. Jo. 177. 

AnnoicUion Apld. Graham v. Seal (1918), 88 L. J. Ch. 31. 

1061. Mortgagee refusing to reconvey — Loss of 
interest from date of tender.] — It is the duty of a 
mtgee. on being paid by the migor. the principal, 
interest, & costs due upon the mtge., & con- 
temporaneously with such payment, to hand to 
the mtgor. the title deeds with a duly executed 
reconveyance of the mtged. property. 

Where a mtgor. who had given notice to the 
mtgee. that he would attend for that pui'posc 
made a tender of the amount due upon the mtge. 
& the mtgee. refused to hand over to the mtgor. 
then & there an indorsed reconveyance of the 
mtged. property with the title deeds, & an action 
for redemption was subsequently brought by the 
mtgor., the ct. refused to allow the mtgee. interest 
& costs subsequent to the date of the tendt^r & 
ordered him to pay the costs of the action. — 
Roubke V, Robinson, [1011] 1 Ch. 480 ; 80 
L. J. Ch. 205 ; 103 L. T. 80,5. 

Annotalions : — ^Distd. Webb v. Cross. [1012] 1 Oh. 32:1. 

Consd. Graham v. Seal (1918), 88 h. J. Ch. 31. Reid. 

Edmondson v. Copland, [1911] 2 Ch. 301. 

Duty of mortgagee to reconvey.]— Kce Part XI., 
Sect. 3, sub-sect. 1, post. 


Sub-sect. 4. — ^Action for Redemption. 

A. Parties. 

(a) Trustees and cestuis que trust, 

Scc^ now, 11. S. ( '., Ord. 10, r. 8. 

1062. Trustee represents cestui que trust.]— 
Jennings v. Jordan, Xo. 015, ante. 

See, generally. Trusts <&; Trustees. 

Parties to foreclosure action, sec Part XI., post. 


(b) Heir or Personal Representative. 

See Administration of Estates Acd, 102.) (e. 23), 
ss. 1-3, 45. 

1063. Personal representative— Of mortgagee— 

Action against heir.] — Anon. (1080), Freeiu. t’h. 
52 ; 22 E. R. 1053, L. C. , , , , , . 

1064. Of mortgagor,] —Te.slaior, by las 

will, charged his debts A legacies upon his real A 
personal estate, & gave such real A pt^rsonal 
f'state to trustees upon trust for his nephew for 
life, to whom also he gave a legacy, with remainder 
to the first & other sons of the nepla^w successively 
in tail male, with remainder to tlu^ si^cond A every 
other son of testator’s brother suceossively, in 
tail male, remainder to ie.stator s own right heirs ; 
A added—* A upon this last-mentioned con- 
tingency, failing heirs male of my said brother, 
A of my said estate going to my right heirs more 
remote as aforesaid, then I do hereby 
subject, A make liable my said estate, with the 
payment of the sum of £5,000 to my niec<*. 
UY^stator died in 1775, leaving his brother his htar- 
at-law. The nephew entered into possession of the 
real estate, which consisted of a plantation in 
.Jamaica, subject to a mtge. creaf^id by t<%stator 
in 1765. The brother afterwards died, leaving the 
nephew, his only son, A then heir-at-law of testator ; 
the nephew died in 1822, without issue male. 
The biU was filed in 1837 against the mtgecs. & 
the devisees of the nephew to obtain pajuient of 
the niece’s legacy of £5,000: Held: (1) an 
administrator of the nephew, to whom let^rs of 
administration had been granted limited to the 
purposes of the suit, was a sufficient representative 
of the personal estate of the nephew m the cause ; 
(2) the heir-at-law of the survivor of the tnist^s 
appointed by testator, A the personal representa- 


tive of testator, should properly be parties to the 
cause ; but def ts. not having, by plea or answer, 
objected that such heir or personal representative 
were necessary parties, the ct. would, un^p 
Ord. 40 of Aug. 1841, in the circumstances of the 
case, make a decree saving their rights. 

Where the absent party was wanted only wim 
a view to the interest of the parties to the record, 
as if he wore a necessary party in respect of an 
interest of his own, which would not be prejudiced 
by a decree in liis absence, A the objection was not 
taken by the answer, there was no reason why 
the ct. should not exercise a discretion as to making 
a decree in his absence (WiORAM, V.-O.). — 
Faulkner v. Daniel (1843), 3 Hare, 199 ; 67 
E. R. 355 ; sub nom. Falkner v. Daniel, 8 Jur. 29. 
Anfiofations :~-Js to (1) ConSd. Dowdoswoll I>ow4o8Woll 
(1878), 9 Ch. D. 294. Retd. Davis v. <^haiiter (1848), 2 
Vh. 645. Gaicmllu, Mentd. Byaiu v. SutUm (1854), 19 
Beav. 55(5. 

1065. Of deceased life tenant — Sufficient 

representative of personal estate.] — Faulkner v. 
Daniel, No. 1064, (ratr. 

1066. Heir— Of mortgagor— Action by devl^fl 


.> 9> 


Heir need not bo party to bill by devisfbe ‘ ^ 

to y ■ 

%’asi 


817. Refd. Anon. (1789), 1 

Effect of absences 


redeem. — Lewis v. Nanole (1752), 2 Ve^ to A 
•131 ; 28 E. R. 275, L. C. 

Ann^itiitiOHS : — CoQSd. Doyno )’. Rossboroiijrh 
Do G. M. A G. 

1067. , I r.. « 

Court unable to proceed.] — In a bill i . Jan^ntgor. o 
mtgee. to redeem the first- mtg<‘., tlie if(* ^'"^^flpeing ab 
lieirs must be btJore tlio ct. Tlie heir hi (178' 

the ct. cannot jiroceed.— F ell v. Rhoco rd 

Bro. C. C. 276 ; 29 E. It. 151, L. C. 1 ha’sAr,). 12 Vob 
Anm>intmm AvlA. I'ulk r. Clinton Oo 

RamHhot'to!)! t’. Wallis (lS3r»), 0 Ji. J* ). 27, *4ntIorHo 
Shaw r. Shore (IH:5.)), 5 L. .L (Y. 79. (m, 

Stat her (1815). 2 Coll. 209. Refd. ), 4 L. J. ok ] 

9 T.. .1. G. S. (’ll. 71 ; Lyiloi). Halo (IS:).') 

See. also. No. 1961, ante. — Oecreo 1 

1068. Unascertained! 

delayed.]— H all r. JJkwahd, No. KU Nidh-Of estate 

1069. Of surviving trustee-, Wn. 1004 ^ 

mortgagor.] — Faulkner v. Daniel, Tdo^'c/; y 

Parties to foreclosure action.] — ^ 
SiM’l. 5, Hull-sect. 5, post. v 

’1041 


(c) Mortgager, after Assignnwt 

1070. Original mortgagee— Mortgage*" 
Ing In assslgnment— Need not be pai^^ 

- jrigf: 


E ii, 

r not Join 

— Tfi< 


of lutgi.T. need not bring the o^Rl^idlitho^t^th! 
before tlie ct., where he has assigned w 2 Afh 
mtgor.’s joining. — lliiJ. v. Adams 
39 ; 26 E. R. 429. n Wgagee-- 

1071. Assignee In place of original io5i i 

Sufficient— Mesne assignees need not ’J 

(1) Wliere there has been an assignment 
the pri^vious authority of the mtgor., oi V . 
declaration, that so much is due, it is enougJT V 
make that man a party, who has contracted IT 
Btarid in the placte of th(j original mtgee., A all 
assignees, till the title was got in by himself (Lord 

Eldon, (’.). ^ ^ ^ , ..v i 

(2) If an assignment of a mtge. is taken without 
the intervention of the mtgor., whatever the 
assignee pays, he can claim nothing under the 
assignment but what is actually due between 
the mtgor. A the mtgee. (Lord Eldon, C.),^ 

(3) It is clear the mtgee. cannot originally 
covenant for a collaRjral advantage ; also, if ui)on 
the true effiict of the instillment, there is nothing 
more than that the mtgee. sliall do what a mtgee. 
ought to do as a trustee, there is no pretence to 
say, the trust is distinct from the mtge. There is 
nothing unfair, or perhaps illegal, in taking a 
covenant originally, that, if intei*est is not paid at 
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Mobtoage. 


Sect 8 . — Enforcement of equity of redemption : Svb^ 
sect. 4, A, (c), (d), (e) cfc (/), & Jg»] 
the end of the year, it shall be converted into 
principal. But this ct. will not permit that ; 
as tending to usury ; though it is not usury. 
So a mtgee. cannot stipulate to be receiver of the 
rente & profits with a commission. In one case 
that has been considered by the Ct. of K. B. 
usurious. But it has been long determined here, 
that though a mtgee. may stipulate for a recei ver, 
to be paid by the mtgor., & may appoint a bailiff, 
etc., he cannot himself stipulate for any advantage 
beyond the interest ; &; though it seems to make 
little difference to the mtgor., who is receiver, 
yet this ct. considers it as tending to usury & 
oppression, & a collateral advantage ; which a 
man contracting for a loan of money shall not 
make. So upon this contract ; if a mtgee. 
stipulates fio enter & take possession as trustee, 
& do a variety of acts he ought to do, whether he 
p'ej^ulates, or not, he not only shall not have any 
the jitage from it, but his stipulating for it might 
a mt^s afftict his right to the money lent. Upon 
what hXeral rule also, independent of contract, 
accountk)r trustee cannot charge any thing beyond 
Goldwin ^id to the person, for whose estate he is 
32 E. R. (Lord Eldon, C.). — Chambers v, 
An^taliona .--^04), 9 Ves. 254 ; 1 Smith, K. B. 252 ; 
Xjt J« Oha 

/o (2) Reid. Ward v. Sharp a884), 63 
r DaniPl n 8^ to (3) CODSd. Sayers v. Whitfield (1829). 
1 Giff 421 • Leith V. Irvine (1833), 1 My. & K. 277 ; 
n Tnnnh /l (1889), 41 Oil. D. 126. Reid. Faulkner 

Hndrllnntt' « h H^ro, 199 ; Hoborteon V. Norris (1858), 
Sica Co V Vev. HiighM (1876), 2_Ch.D. 148; Warner 
L. J. Ch. 65 ; ' 

Storage Co., f 

New Patagonia Meat "& Cold 
Mer 68 • -A.. C, 25; He Morris, Mayhew v. 

HlSve V RdF 172. Oenerally, Mentd. Quarrell v. 

n 7 3 Ves. 377 ; Forrest v. Elwcs (1816), 

Parties to hiton v. Davy (1836), 1 Moo. P. C. C. 15 ; 
Sect. 6, sub-sdith (1856), 2 K. & J. 509. 

/foreclosure action.] — See Part X., 
{d) fct. 5, poet 

1072. Part^ ^ ^ . 

estate.] — T^^Morigage on Two Properkee. 
of other preAes Interested In equity of each 
debt, the p original mtgor. having made a mtge. 
without repises to the same mtgee. for a distinct 
parties intjpurchaser cannot redeem the first, 
the seconewieeming the second mtge. ; & the 

— Ireson /^rested in the equity of redemption of 
30 E. R. / mtge. are necessary parties to the suit. 
A'twptatic^ V. Denn (1790), 2 Cox, Eq. Cas. 426 ; 
Distdw 

.-—Consd. Vint V. Padgett (1858), 1 Gill. 446. 
anfe. yfoaniugs v. Jordan (1881), 6 App. Cas. 698. 

IjlTl •] — Palk V. Clinton (Lord), No. 1011, 

CftSur 

/ 30^/4. .] — Cholmondeley (Marquis) r. 

ANTON (Lord), No. 004, ante. 

Right of mortgagee to consolidate.] — Sec Part 
iX., Sect. 4, poet. 

Parties to foreclosure action.] — See Part X. 
Sect. 5, sub-sect. 5, poet. 

(c) Action hy Puisne Incumbrancer. 

1076. Mortgagor.] — ^Woodcock v. Mayne {drea 
1680), cited in 12 Ves. at p. 69 ; 33 E. R. 23, L. C. 
Annotation : — Consd. Palk v. Clinton (1805), 12 Vor. 48. 


46 L. T. 656 ; Biggs v. Hoddlnott, 
ilggs, 11898] 2 Ch. 307 ; British South 
Boers Consolidatod Minos (1910), 80 


1070. Or his heirs.]— Fell v. Brown, No. 

1067, ante. 

1077. .]— Palk v. Clinton (Lord), No. 

1011, ante. 

1078. .]— Ramsbottom v. Wallis, No. 

917, ante. 

1079. .] — The mtgor. is a necessary party 

to a bill by a second mtgee. to redeem the first 
mtge., & foreclose the equity of redemption. — 
Farmer v. Curtis (1829), 2 Sim. 466 ; 67 E. R. 
862. 


AnnotcUiona : — ^Apld. Ramsbottom Wallis (1835), o 
L. J. Ch. 92. Consd. Anderson v. Stather (1845), 2 Coll. 
209. 


1080. .] — A judgment creditor, whose judg- 
ment was registered pursuant to 6 Ann. c. 20, & 
Judgments Act, 1838 (c. 110), filed a bill to redeem 
a prior mtgee. of lands in the West Riding, & to 
foreclose the mtgor. The mtgor. had confessed 
other judgments, & the conusees had registered 
them pursuant to Judgments Act, 1838 (c. 110), 
but not under 5 Ann. c. 20 ; — Held : those con- 
usees were not necessary parties to the suit. 

A second mtgee., filing a bill to redeem, is bound 
for the security of the first mtgee. &; to prevent 
b iui from being called on to have the same account 
taken a second time against him, to bring before 
the ct. all the parties who might call for a 
redemption of the first mtgee. ; that is the mtgor. 
& parties entitled under him to subsequent 
incumbrances (Cranwortii, V.-C.). — Johnson v. 
Holdswortii (1850), 1 Sim. N. S. 106 ; 20 

L. J. Ch. 63 ; 15 Jur. 31 ; 01 E. R. 41. 


Annotationa : — ^Refd. Watts v. Porter (1854), 3 E. & 7L 743 ; 
Benham v, Keaiio (1861), 3 De G. F. & J. 318. Mentd. 
Boughton V. Jervis (1861), 4 L. T. 486. 


1081. Subsequent Incumbrancers.] — J ohnson 
V. Holdsworth, No. 1080, ayde. 

1082. Prior incumbrancers — Splitting of charge 
on estate — Offer to pay amount due.] — A., being, 
tenant for life of an estate, & th(i owner of a charge 
of £20,000 thereon, mortgaged the £20,000 to B. for 
£14,000. He afterwards mortgaged it A. other 
property to C. for £24 ,000. A. died, & the succeed- 
ing tenant for life prayed a redemption against 0. 
on payment of such a sum as was due on account 
of the £6,000, tlxus splitting the charge of £20,000 
into two portions : — Held : both B. A the exors. 
of A. were necessary parties to such a suit. 

If in this case pltf. were willing to redeem by 
payment of £24,500, 1 should have no hesitation in 
saying that it was not necessary for him to make 
the prior incumbrancers parties ; but here pltf. 
asks to redeem defts. on payment of so much of a 
charge on the estate as they may be properly 
entitled to. Tliis amount must be ascertained, 
& I am of opinion that it cannot be asceHained, 
in the absence of parties interested in what the 
amount may be (Romilly, M.R.). — Kensington 
(Lord) v. Bouverib (1862), 16 Beav. 194 ; 51 
E. R. 752 ; subsequent proceedings (1859), 7 II. L. 
Cas. 557, H. L. 

Parties to foreclosure action.] — See I*art Xlll., 


Sect. 7, sub-sect. 7, post. 


if) Other Cases. 

1083. First tenant in tail — Sufflcient.]~-Rule 

established for convenience that it is sullicient to 
bring the first tenant in tail before the ct. — 


PART Vll. SECT. 8, SUB-SECT. 4.-- 
A. (e). 

1081 i. SiihaeQuent incuTnbraficeTa .} — 
Where a prior mtgee. sues his mtgor. 
of the Bale of the mtged. property 
without making the puisne a 

party to the suit, the latter is in no 
way afleoted hy the suit or its results. 


— I’ANDURANO t’. SAKOARCIIAND (1906), 
I. L. R. 31 Bom. 112.— IND. 

g. Prior incumbroncera .] — Parsons 
V . Bank op Montrbal (1868), 16 Gr. 
411.— CAN. 

h. ^.1 — ^Although tlie rule is 

that a prior mtgee. can be made a 


party only to redeem liim, still if such 
prior security has been created by a 
deed absolute in form, a subsequent 
mtgee. is at liberty to bring him before 
the ct. for the purpose of shewing bis 
interest to be redeemable, without 
offering to redeom him. — Moors v . 
Hobson (1868), 14 v * ' 3.— CAN. 



367 


Part VIL— Equity of Redemption. 


Lloyd v. Johnes (1804), 9 Ves. 37 ; 32 E. B. 514, 

Xi* Gt 

An^Mwns Mentd. Curtis v. Price (1805), 12 Vos. 89 ; 
Ol^ani r. RboraJ (1833), C^oop. temp. Brough. 27; 

^ Foster (1843), 

V. Sowter (1847), 10 Beav. 343 ; 
fSr/i S'- ; Beioley 

(^09) n^w 'r 900* ’ X-gT(«nont v. Thompson 


1084. Part owners — Necessity of all parties In- 
terested.] — A bill for redemption cannot be sus- 
tained by a party having a partial interest in the 
equity of redemption, in the absence of the other 
parties interested in it. A person having a partial 
interest in a real estate which was subject to a 
mtge. alleging that such partial interest had been 
fraudulently acquired from him by {deft., who had 
also got, from the mtgee. an assignment of the 
mtge. interest filed a bill for relief in respect of the 
fraud, & for a redemption : — Held : all the persons 
interested in the equity of redemption were 
necessary parties to the suit. — Henley v. Stone 
(1810), 3 Bcav. 355 ; 49 E. B, 139. 

1085. Tenants In common.] — Parties 

necessary to a redemption action by mtgees. of 
the interests of tenants in common, whether of 
an undivided sliare or of the entirety, stated. 

All the four tenants in common, or those who 
claim the equity of redemption under them, are 
necessary parties to an action to redeem the charge 
on the entirety ((hiiTTY, J.). — Bolton Salmon, 
[1891] 2 Oh. 48 ; 00 L. J. Oh. 239 ; 01 L. T. 222 ; 
39 W. II. 589. 

Anrudation : — ^Mentd. Egbert v. National Crown Bank, 

11918] A. C. 903. 


See, also, No. 1007, ante. 

1086. Absent party — Decree in absence — When 
interest protected by court.] — Paulkneh??. Daniel, 
No. 1064, ante, 

1087. Life tenant — Subject to term exceeding 
natural life — Two hundred years.] — A., having a 
life estate, with rcanainder over in strict settlement, 
subject to a mtge. of the settled property f(»r a 
term of one thousand years, d(;ims(Ml the property 
for a term of two hundrt*d years if he should so 
long live. A purchaser of the term of two hundred 
years filed his bill to redeem the termor for one 
thousand years, who was the first mtgee. of the 
(estate ; — Held : A., the owner of the life estate, 
subject to the t(;rm of two hundred years, was a 
necessary party. — Hunter v. Macklew (1846), 
5 Hare, 238 ; 67 E. K. 902 ; sub nom. Hunter v. 
Henderson, 8 L. T. C). S. 114. 

Annotation : — Mentd. Lovoll v. Andrew (1847), 15 Sim. 581. 

1088. Transferee of mortgage — Transfer pen- 
dente lite.] — Pltf., in a bill to redeem, transferred 
the mtged. projjerty pendente Hie : — Held : the 
suit could not proceed in the absence ot the 
transferee. — Johnson v. Thomas (1849), 11 Beav. 
501 ; 50 E. K. 911. 

1089. Stranger — Working coal mine with con- 
sent of mortgagee.] — Pltf., being the owner in fee 
of certain hereditaments with a coal mine under- 
neath, mortgaged same to deft. L. in fee. Pltf. 
covenanted to confirm any leases which L. might 


maJ^e, but L. was not authorised to work or lease 
the mine. Pltf.’s mine was surrounded on all 
sides by mines in the possession of defts. T. & 
J. £. Defts. E., without the knowledge of pltf., 
asked &> obtained leave of L. to explore &; work 
pltf.’s mine. Defts. E., without entering into 
any lease or agreement, explored & worked the 
mine raised sold coal to a large amount. On 
bill by pltf. to redeem ; — Held : defts. E. were 
necessary parties to the suit. — Hood v. Easton 
(1856), 2 G&f. 692 ; 27 L. T. O. S. 205 ; 2 Jur. N. S. 
729 ; 4 W. H. 575 ; 06 E. II. 200 ; on appeal, 2 
Jur. N. S. 917,L. JJ. 

Amudatiim : — ^Mentd. Elias r. (Iriflith (1878), 8 Ch. D. 531. 

Parties to foreclosure action.]— >8cc Part XIII., 
Sect. 7, sub-sect. 7, post. 


B. Institution of Proceedings, 

Sec, now, K. S. 0., Ord. 55, r. 5 a. 

1090. By originating summons — Proceedings by 
action — Limitation of costs recoverable.] — Pltf. 

obtained judgment in a iH'demptiou action whe. 
deft, denied tlie tender, tS: disputed the pine 
title to redeem ; — Held : pltf. was entitled Uoora * ®Bc 
costs only as he would have been entilledldb^ o 
an originating suimnons contested by (*iig /.^*^'** < 
attended by counsel, such costs to include 
of the witnesses examined in ct. to prod 
A pltf .’s title. — J ohnson v. Evans (1 888^4(5^ ■ 

29 ; on appeal (1889), 61 D. T. 1 8, A. . 

1091. Questions of priority not i . 

— The j)ro(*(Mlure by originating is onb 

intended for the decision of simpf 

between pltf. A deft. Tluavfore f 

had taken out an originating sumn-Bj-- 
closure or sale under H. S. C„ Ord. 7 
ct. refused to d(‘cide the questioyjj pnonty 
between two mtgees. wnu j 

Kulc 5 a also was referred to, & l,,.! 

that in order to work out a judgmen 
turn or for(‘clo8Ui-e ouectually it was ol 
to decide on the priority of mtges.i'lic 
that the rule emyiowers that to be d 
not agree with that ((JoTTON, L ’ )*-®*L 
Heal A Per.sonal Advance (Jo. v'M 
(1890), 43 (Jh. D. 391 ; 59 L. J. Ch. 226«>] 

375 ; 38 W. H. 273, C. A. 

Aumdation : — ^Meotd. Boake, RobortH v. Stevoi 
04 L. J. Ch. 2U1. 

1092. By action in King’s Bench — Disc ' 

Court of Appeal to make declaratory Jud$ 

With liberty to proceed In Chancery.] — An 

bank obtained a loan from a Hussian bi| 
the security of certain bonds. A qiK^stion i 
arisem u])on the constniction of the oiiD 
wliether tlie loan was repayable in roubles c^‘ 
sterling, tluj borrowers commenced an 
against the lenders in the K. B. Div., which 
transfened to the Commercial Ct., claiming 
declaration that they were entitled to the possession 
of the bonds upon payment of the amount of the 
loan in roubles, an injunction restraining the 
lenders from parting with the bonds save by 


en necessary 
therefore 
lone. I dio 
'^Pe Giles, 
Mjoiiell 
; 62 L. T. 


.tHon (1894). 
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PART VII. SECT. 8, SUB-SECT. 4.~ 
A. (f), 

1084 1. Part owners — Necessity of all 
parties irUercslcd .] — Where, after a 
mtge. being given, the equity of 
redemption is severed, so that dilferent 
persons are entitled to redeem in 
respect of different parcels, theHc 
different persons must be made parth*s. 
— Buckley v, Wilson (1861), 8 Or. 
568.— CAN. 

k. Mortgagor — Where mortgagee 
trustee for mortgagor.)— W ATKi^m v, 
McKellkb (1859), 7 Or. 584.— CAN. 

L Suit by purchaser of pari 


of premises.) — Daniels v. Davidson 
(1862), 9 Or. 173.— CAN. 

m. Judgment creditor of mort- 
gagee.) — O., a creditor of F. under a 
judgment recovered in 1856, Hied his 
bill to redeem W'., the alleged mtgee., 
under a deed of conveyance to liim 
from F., absolute in form. A creditor 
of W., under a judgment recovered In 
1859, & kept alive by fl, fa. lands, was 
made a party in the master's office, as 
an incumbrancer subsequent to pltf. : 
—Held : he could not properly bo thus 
made a party.— Glass e. Fbisckklton 
( 1864), 10 Or. 470.— CAN. 


n. Effect of death of one party ,) — 
Before a redemption suit one of the 
mtgor.'s surviving children died an 
infant He Intestate: — Held: this suit 
enured to the benefit of those entitled 
to her share, including her motlier as 
tenant for life, under R. S. O. 1877, 
c. 105, H. 27 . — Fauldh V. Haupek 
(1882), 2 O. II. 405.— CAN. 

o. Subsequent tenant in tail.) — 
An appeal lies at the suit ot tenant in 
tail ill remainder against a decree 
affecting Ids rights, had against a prior 
tenant in tall. — ^iffard v. Hort 
( 1804), 1 8ch. & Let. 386.— IR. 
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Mortgage. 


Sect 8. — Enforcement of equity of redemption : Sub- 
sect 4, B„ (7., E, <Sh F, (a), (&), (c) {d) t.] 

delivery of the same to the borrowers against such 
payment. The judge held : upon the construction 
of the correspondence as pleaded, that the loan 
was repayable in sterling & dismissed the action. 
The Ct. of Appeal, after allowing an amendment 
which let in some further correspondence, declared 
that the loan was repayable in roubles, & gave 
liberty to the borrowers to take proceedings in 
the Ch. Div. to redeem their securities, but granted 
no further relief in the action : — Held : the loan 
was repayable in roubles, &, notwithstanding the 
action, being an action for relief which was 
incidental to a redemption action, was brought in 
the wrong ct.. there was in the circumstances no 
ground for interfering with the discretion of the 
Ct. of Appeal in making the declaration or in 
blowing the amendment. — B ussian Commercial 
^Industrial Bank v. British Bank for Foreign 
low, jjrii., [1921] 2 A. C. 438 ; 90 L. J. K. B. 
733, V 126 L. T. 35 ; 37 T. L. K. 919 ; 65 Sol. Jo. 
Bank L. ; 8id)8equent proceedings^ sub nom. British 
C oMMERoR Foreign Trade, J^td. v. Russian 
& Industrial Bank, 38 T. L. R. 65. 

Rrowninu* — ^Refd. Prosperity v. Lloyds Bank (1923), 39 
Ahhpo Mentd. Re Chesterman’s Trusts, Mott v. 

TriiKf;,o « J1«23] 2 Ch. 460 ; Anderson v. Equitable Life 
irubuie r. r j United States (1926), 134 L. T. 557 ; Public 
JurlSdlCtlQIdor, [1926] Ch. 776. 

Courts, Volh of county court.] — See County 
\XIII., p. 473, No. 230. 

Sec Sect. 9, J*. Offer of Redemption. 

'W8t 

Right of mor, Discovery. 
documents of ttgagor to Inspect & take extracts of 
19..5 (c. 20), s.i;ltle.] — Sec l^aw of Proi^crty Act, 

Liability of / 96. 

Part XlVimortgagee to produce title deeds.] — 
Productloiyr, Sect. 3 , sub-sect. 2, post 
livered.] — SvM of documents — Before defence de- 
No. 232. Ic Discovery, Vol. XVIII., p. 65, 
Interrogaf 

Vol. XVIllfiorles as to accounts.] — 48 ce Discovery, 
pp. 201 , 222, Nos. 1400-1492, 1705. 

Sce^ nof E. Proof of Title. 

Law of Property Act, 1925 (c. 20), 

1093. 

a mtge. /Necessity for.] — He that comes to redeem 
— Jfenust show a title to the equity of redemp- 
E. R./1 ,omax V. Bird (1683), 1 Vern. 182 ; 23 

10W402. 

.] — A party coming to redeem a 

estate must prove, at his own costs, that 
jfc is the individual entitled to the equity of 
redemption (Lord Eldon, C.). — James v. Biou 
M 810), 3 Swan. 234 ; 36 E. R. 844. 

Annotations : — ^Refd. Rhodes r. Buckland (1852), 16 Beav. 
212 ; Colyor v. Oolyer, Pawley v. Colyor (1863), 3 Do 
G. .T. Siu. 676 ; Poaroo v. Morris (1869), 5 Oh. App. 
227 ; Toevan v. Smith (1882), 47 L. T. 208. Mentd. 
Flack i». Loiiffmate (1845), 8 Beav. 420. 

1096. Sufficiency of — Prim& facie title.] — Upon 
a bill to redeem a primd fade title is sufficient ; & 
an issue shall not be directed though the title is 
complicated, if uncontradicted. — P ym v. Bowre- 
MAN, Bowreman V. Pym (1793), 3 Swan. 241, n. ; 
36 E. R. 847. 

1096. ,] — Lloyd p. Wait, No. 893, a7ite. 

1097. Costs of proof — Borne by mortgagor.] — 

James v. Biou, No. 1094, ante. 


1098. Whether mortgagee bound to investigate 
title.] — Tasker v. Small, No. 910, ante. 

1099. .] — ^Pearce v. Morris, Nq. 867, ante. 

1100. Effect of notice of foreclosure — ^As estoppel 
from disputing title to redeem.] — Service of notice 
of foreclosure by the mtgee. on the occupant of 
the mtged. premises, does not estop the mtgee. 
from disputing the occupant’s title to redeem. — 
Prannath Roy Chowdry v. Ramrutton Roy 
(1859), 8 W. R. 29, P. C. 

F. Order for Rsdemption or Sale. 

(a) Special Directions. 

1101. Inquiry as to Improper management of 
estate — By mortgagee in possession.] — (1) On a bill 
for redemption of mtged. property in the possession 
of the mtgee., the latter will be made to account for 
all loss & damage occasioned by his gross negligence 
in respect of bad cultivation & non-repair of the 
mtged. premises. 

(2) Where an attorney had taken a mtge. from 
his client for his bill of costs in preparing that 
another mtge., & the client, before the attorney’s 
mtge. was executed, assented to the bill, but 
afterwards, on coming to redeem, questioned its 
accuracy, the ct. directed the master to examine 
the bill with a view to ascertaining the reasonable- 
ness of the charges, without entering into evidence 
as to whether the business charged for had been 
actually done. — Wrago v. Denham (1836), 2 
y. & 0. Ex. 117 ; 6 L. .T. Ex. Eq. 38 ; 160 E. R. 
335. 

1102. Mortgage to secure solicitor’s costs — In- 
quiry as to reasonableness of charges.] — Wragg 
V. Denham, No. 1101, ante. 

1103. Redemption by tenant for life — Decree 
settling equity of redemption.] — (1) A mtgee. can- 
not be compelled to place another person in his 
stead as mtgee., & he may therefore refuse to 
convey the mtged. premises to any person who 
should become mtgee. by that conveyance. In 
the absence of contract, he can only be called upon 
to reconvey to the mtgor. or his assignee. The 
petition of a tenant for life of an equity of redemp- 
tion for a transfer of the first mtge. on payment 
by her into ct. of the moneys thereby, while a 
second mtgee. was in possession was dismissed 
with costs. 

(2) The same tenant for life having filed her 
bill to redeem that & a second mtge., the case 
was considered as though pltf. were tenant in fee, 
& the usual decree was made, but with a direction 
that the reconveyance should be made according 
to the limitations of the will under which pltf. was 
tenant for life. — Colyer v. Colyer, Pawley v. 
COLYER (1863), 3 De G. J. & Sm. 676 ; 9 L. T. 
214 ; 11 W. R. 1051 ; 46 E. R. 799, L. J J. 

(6) Redempiioti by Mcsjie Incumbrancer, 

1104. Non-appearance of first mortgagee — Right 
to decree absolute.] — If, in a suit for redemption 
against several successive mtgees., the first mtgee. 
does not appear at the hearing, a subsequent 
mtgee. will be allowed to make the decree absolute 
against him. — Cottingham v. Shrewsbury (Lord) 
(1832), 6 Sim. 395 ; 58 E. R. 384. 

1105. Cannot compel first mortgagee to transfer 
— Or require mortgagor to Join in transfer — Rights 
confined to redemption & foreclosure.] — Rams- 
bottom V. Wallis, No. 917, ayiie. 

1106. Redemption of two prior mortgages — ^Dis- 
tinct parcels In same security — Right to redeem one 


Onus on 
; 19 B. c; 


PART VII. SECT. 8, SUB-SECT. 4.— E. 

jr.] — ^Nelson v. Charlbson & Balunger (1914), 26 W. L. R. 865 ; 5 W. W. R. 995 ; 16 D. L. R. 
R. 100.— CAN. 
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Part VIL— Equity of Redemption, 


mortgage.] — In a suit by a puisne mtgee. to 
redeem two prior mtges. of distinct portions of the 
estate comprised in pltf.’s security, & to foreclose 
the mtgor. on his defaiilt of redemption, if pltf. 
should redeem neither of the prior mtges., he is 
not entitled to any decree against the mtgor. ; 
but pltf. in such a suit, defts. not having objected 
or not being able to object, that the suit is multi- 
farious, may redeem one of the prior mtges., & 
obtain a decree for redemption or foreclosure 
against the mtgor. in respect of that estate, without 
redeeming the other mtge. & as to such other 
mtge. submitting to the dismissal of the bill. — 
Pelly V. Wathen (1849), 7 Hare, 351 ; 18 L. ,T. 
Ch. 281 ; 14 .Tur. 9 ; 68 E. R. 144 ; 07i appeal 
(1851), 1 De G. M. & G. 16, L. JJ. 

Annotaiimis Refd. Hallett v. Furzo (1885), .'U Ch. D. 312. 

Mentd. Knight v. Bowyer (1858), 2 Do G. & .1. 421 ; 

Re Long. Kx p. Fuller (1881). 44 L. T. (>3 ; Re Llowellin, 

[1891] 3 Ch. 145 ; Bruntou v. Electrical Engineering 

Corpn., [1892] 1 Ch. 434. 

Failure to redeem.]— /See Part VII., Sect . 8, sub- 
sect. 4, F. (c), post 

(c) Failure io Redeem with hi Time Fiired. 

1107. General rule — Bill dismissed.] — (hiOLM- 
LEY V, Oxford (Counte.ss), No. 1114, post 

1108. Motion of course.] — Upon a 

bill to redeem a mtge. A non-payment at tht» time 
appointed ; it is a motion of course to dismiss the 
bill.— Stuart v, Wokrall (1785), 1 Bro. C. C. 
581 ; 28 E. K. 1310. 

1100. .] — If pltf. in a suit for redemp- 

tion does not pay the principal A interest at the 
time appointed, he will not be allowed to rt‘d<‘em, 
although before the motion to dismiss is made he 
has tendered the amount reported dm*, with the 
subsequent interest. — FAri.KNEU r. Bolton (1835), 
7 Sim. 319 ; 4 L. J. Ch. 81 ; 58 E. It. 8(K). 

1110 . .] — In an action l)y a s<*cond 

mtgee. to redeem the first mtg(*(‘. & to forc'cJose 
the mtgor., the ijroper form of judgment is, that 
in default of pltf. redeeming, the action is f o stand 
dismissed with costs. — Hallett v. Furze (1885), 
31 Ch. D. 312 ; .55 L. J. (3i. 226 ; 54 L, T. 12 ; 
31 W. It. 225 ; 2 T. L. B. 268. 

1111. No extension of time.]~-34ie time 

not enlarged upon a bill oi redcmi)tion ; as \ipun a 
bill of foreclosure. — Novosielski v. Wakiofield 
(1811), 17 Ves. 417 ; ,34 E. B. 161, L. (\ 

1112. Amount tendered before dis- 

missal— With subsequent Interest.] — Fat lkner 
V, Bolton, No. 1109, ante. 

1113. Exception to rule — Failure due to honest 

mistake — Jurisdiction of court to extend time.] — 
In a redemption action an order was made giving 
pltf. leave to lodge the mtge. money in ct., A that 
“ in default of such lodgment within two months 
from the date of this order, the action be dismissed 
with costs.’* Under a bond fide mistake pltf. 
failed to lodge the money in ct. until afttrr th(* two 
months fixed by the order : — Held : notwithstand- 
ing the expiration of the two months, the action 
was not dead, but the ct. had jurisdiction, at the 
instance of pltf. to extend the time limited by the 
order so as to include the actual date of lodgment. — 
CoLUNSON V. Jeffery, [1896] 1 Ch. 644 ; 65 
L. J. Ch. 375 ; 74 L. T. 78 ; 44 W. K. 311 ; 40 
Sol. Jo. 296. , ^ 

Annotatum : — Reid. Re MaciutoHli, Dixon (190.3), 88 L. T. 

820. 

Dismissal operating as foreclosure.] — See Sub- 
sect. 4, F. (d), post 


(d) Effect of Diamiasal. 
i. Legal Mortgage. 

1114. Equivalent to foreclosure.] — Praying re- 
lief where a mtgee. is a party, is the same as 
praying to redeem ; A if , on a reference to a master, 
they do not redeem Iiim, the ct. will dismiss the 
bill, which is equivalent to a foreclosure. — 
Gholmley V. Oxford (Countess) (1741), 2 Atk. 
267 ; 26 E. R. 565, L. G. 

Annotation .—Reid. Palk r. Clinton (1805), 12 Ves. 48. 

1115. .] — Default of payment under a bill 

for redemption operates as a foreclosure. — W in- 
chester (Bp.) r. Paine (1805), 11 Ves. 194; 32 
E. R. 1062. 

Annotations : — ^Mentd. Metcalfe r. Pulvertoft (1813), 2 Ves. 
A' B. 200 ; Landon v. Morris (1832), 5 Slni. 247 : A.-G. v, 
Foster (1842). 2 Hare, 81 ; Irby v. Irby (No. 3) (1858), 26 
Beav. 632 ; Anundo Moyee Dohhch^ r. Dhonondro Clumder 
Mookerjoc* (1871), 14 Moo. Ind. App. 101 ; Wigram v, 
Buckley, [1894) 3 Ch. 483. 

1116. .] — The etTect of dismissing the bill 

under this decree would bo the same as a decree 
of foreclosure ; it would for ever shut- out the 
interest of pltf. The last of the ' incumbrancers 
would become quasi mtgor., & the others would be 
the first & subsequent incumbrancers according to 
their priorities (WiitRAM, V.-C.). — (Vn^TiNOiiAM v. 
Shrewsbury (Earl) (1843), as reported in 3 
Hare, 627; 67 E. R. 530; on appeal (1840), 15 
L. J.Ch. 411, L. C. 

Annotations: Refd. Polly r. Wathon (1849), 7 Harts 351. 

Mentd. Jjcnnard r. Ciirzon (1847), 1 Do G. Sm. 350. 

1117. .] — Though the mtgor. might not be 

able to foreclose, yet if lit^ had filed a bill to redeem, 
A his bill had be(‘n dismissed, he would have been 
foreclosed (.1 essel, M.B.).- Re Alihon, Johnson v. 
Mounsky (1879), as rtqmrted in 1 1 (3 l D. 284, C, A. 
AnnotaliouH : — Mentd. <3iapniaii r. Corpo (1879), 41 L. T. 

22 : Banner r. Borridgt* (1881), 29 W. U, 844 ; Handers 
r. HnndorH (1881), 19 Cli. D. 373 ; Warner i>. .laenb (1882), 
20 Ch. 1). 220; llochofoucauld r. BoUHlod, (1897) 1 Ch. 
196; Re Lovorldgo, Drayton v. L(>verldgo, (1902] 2 Ch. 
859; Re MetropollH Hi. Count i(«H Pernianont Invostinont 
Itlflg. Hoc., Guffleld'H c;aHi\ [1911] 1 Ch. 098 ; NloholHUU r. 
England, 119201 2 K. B. 93. 

1118. Unless dismissed for want of prose- 

cution.] — DismiHsion t»f a bill lor redemption for 
want of prosfcution lias not tlio elTect of fore- 
closure ; not preventing anotht;r bill. — H ansard r. 
Hardy (1812), 18 Ves. 455 ; 34 E. K. 389. 

1119. .] — iNMANr. Wearing, No. 1150, 

post. 

1120. Upon whom foreclosure binding— Party 
filing bill .] — Re CiLKAVEH, Ex p. J’AINE, No. 877, 
ante, 

1121. Alienee pendente 11 te.] — If during a 

suit to redeem, the mtgor. assigns the tjquity of 
redeini)tion, & there is a decree against him, the 
assignee is bound by it. — G arth v. Ward (1741), 
2 Atk. 1 74 ; 26 E. U. 509, sub nom. Garth v. Craw- 
ford, Bam. Ch. 450, L. C. 

AnnotaJlwns : -Consd. WinchoHUT (Bp.) v. Paine (1805), 11 
VcH. 194. Refd. Metcalfe, v. J'ulvertoft (1813), 2 Vcm. Hi Jl. 
200 ; Bellamy v. Hablne (1857), 1 De G. He J. 606. 

1122. .] — trending a suit by a mtgor. 

for redemption, jiltf. became an insolvent, Hi he 
also aliened the i>roi)erty. Neither lus assignees 
nor his alienee were made parties, Hi in their 
absence an order was made foreclosing pltf. : — 
Held : the assignees in insolvency were not bound 
by it, the assignment to them by the insolvent 
being in inviiumy but it was binding on the alienee 
pendente Hie Hi those claiming under him ; also, the 
latter could not avail themselves of the objection 
of the absence in the suit of the former. — W ood v. 


PART VII. SECT. 8. SUB-SECT. 4.— F. (d) i. 

1114 I. Equivdleni to /oredoaurc.}— When pltf. fallH In an action for the redemption of a mtire. deft, la entitled to have 
a decree of foreoloBuro. — Robert v. Miller (No. 3), 20 C. L. T. 411.— CAN, 

J. — VOL. XXXV. 
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Mortgaoe. 


Sect, 8 . — Enforcement of equity of redemption : Svh- 
sect, 4, F, (d) i, it n., (e) dt (/), & G.; svb- 
sect, 5,] 

SURR (1854), 19 Beav. 551 ; 2 W. R. 083; 52 
E, B. 466. 

1123. Successive mortgagees.] — C oitino- 

HAM V, Shrewsbury (Karl), No. 1110, ante. 

1124. Assignee In bankruptcy.] — W oodv. 

SuRR, No. 1122, a7ite. 

1125. Cannot be turned into suit for account — 
Under general prayer of relief.] — A suit for redemp- 
tion which fails, cannot, under the prayer for 
j^eneral relief, be turned into a suit for an account. 
— Patch v. Ward (1862), 4 Giff. 96 ; 1 New Rep. 
40 ; 7 L. T. 413 ; 9 Jur. N. S. 373 ; 1 1 W. R. 135 ; 
00 E. R. 035 ; subsequent proceedings (1867), 3 
Ch. App. 203, .TJ. 

ii. Equiiahle Mortgage by Deposit of Deeds, 

1126. Does not act as foreclosure.] — Tlie rule 
that the dismissal of the bill in a redemption suit 
operates as a foreclosure of the rntge. does not 
apply to an equitable mtge. by deposit of title 
deeds. 

A mtgor. filed a bill for the redemption of a legal 
mtge. The mtgec., by liis answer, alleged that he 
liad advanced another sum of money on the deposit 
of the title deeds of another estate, & he claimed to 
liold both estates till both debts were paid. Pltf. 
amended his bill by stating the allegations made 
by deft., but before the bill came to a hearing he 
obtained an order, ex parte^ dismissing the bill with 
costs. The mtgee. afterwards contracted to sell 
both the estates, & then filed a bill for the adminis- 
tration of the estate of the mtgor., who was dead, 
l)raying for permission to carry out the sale, & 
for payment of liis whole debt out of the mtgor. ’s 
estate : — Held : the equitable mtge. was not fore- 
closed, & pltf. was entitled to the relief prayed for. 
— Marshall v. Shrewsbury (1876), 10 Ch. App. 
250 ; 44 L. .1. Ch. 302 ; 32 L. T. 418 ; 23 W. R. 
803, Ii. J.T. 

(e) Order for Sale, 

Sec, now. Law of Property Act, 1925 (c. 20), 
s. 91 (1). 

1127. Right to order for sale — Whether In dis- 
cretion of court.] — C larke v, Pannell (1884), 29 
Sol. .lo. 147. 

1128. .] — Under Conveyancing & Law 

of Propei’ty Act, 1881 (c. 41), s. 26, the ct. may 
make an order giving leave to a mtgor. to sell the 
mtged. estate out of ct., even though the mtgee. 
has given the mtgor. notice to pay off, & the time 
limited by the notice has expired, j)rovided it 
appears that the sale will probably be more 
successfully conducted by the mtgor. ; but in 
making the order the ct. will limit the time within 
which the mtgor. may sell, will require a reserved 
price to be fixed sufficient to cover what is due for 
principal, interest & costs, & will further require 
tlie mtgor. to deposit a certain sum in ct. as 
socuritv for costs. — ^B rewer v. Square, [1892] 2 
Ch. Ill; 61 L. J. Ch. 516; 66 L. T. 486; 40 
W. R. 378 ; 30 Sol. .To. 328. 

1129. Order for sale out of court — Proceeds paid 
into court.] — (1) Under Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 25, the ct. has power 
in a redemption action to order a sale of the mtged. 
propei'ty on an interlocutory application made 


before the trial of the action by a person interested 
in the equity of redemption. 

In an action by the owner of the equity 
of redemption of property subject to several 
mtges. for the redemption of the mtges., pltf., 
soon after the issue of the writ, applied by summons 
for an order giving him liberty to sell the mtged. 
property, & asking that he might have the conduct 
of the sale. The first & second mtgees. opposed 
the application, the others supported it : — Held : 
an order for sale ought to be made, but that a 
reserved price must be fixed large enough to cover 
what was due on the first & second mtges. & pltf. 
must give security for the costs of the sale. The 
conduct of the sale was given to pltf. on the ground 
that he was more interested than the first or second 
mtgees. in obtaining as large a price as possible 
for the property. 

It was ordered that the sale should take place 
out of ct., & that the proceeds of sale should be 
paid into ct. — ^Wooltjey v, Colman (1882), 21 
Ch. D. 169 ; 51 L. J. Ch. 854 ; 40 L. T. 737 ; 30 
W. R. 769. 

AnnolcUiona : — Consd. Davies v. Wright (1880), 32 Ch. 1). 

220 ; Brewer r. .Square, [1892] 2 Ch. 111. Refd. Suciler r. 

Worley, (1894] 2 Ch. 170. 

1130. Order made on interlocutory application — 
By person interested in equity of redemption.] — 

Woolley v. Colman, No. 1129, ante, 

1131. Conduct of sale — Given to mortgagor.] — 

Woolley v. ComAN, No. 1129, ante, 

1132. .] — Brewer V. Square, No. 1128, 

ante, 

1133. Duty of court to fix reserve price — Suffi- 
cient to cover amount due.] — Woolley v. Colman, 
No. 1129, ante, 

1134. .] — Brewer v. Square, No. 1128, 

ante, 

1135. Security for costs.] — ^Woolley v, Colman, 
No. 1129, ante, 

1136. .] — Brewer v. Square, No. 1128, 

ante. 

Sale as remedy of mortgagee.] — See Part X., 
Sect. 2, post, 

(/) Other Cases, 

1137. Purchasers from building society — Society 
mortgagors for unpaid purchase-money — Failure by 
society to complete purchase.] — Purchasers of land 
from a building society must not delude themselves 
with the idea that tlie directors & the trustees of 
the society can convey a good &: valid title ; they 
are bound to call for the title deeds, as in the event 
of their taking a defective title they must bear 
all the consequential risks. A building society 
purchased a piece of freehold land, & the vendors 
upon the payment of one-fourth of the purchase- 
money conveyed the land to the trustees of the 
society in fee, & signed a receipt for the whole of 
the purchase-money. The directors of the society 
& the trustees at the same time signed an agree- 
ment to pay the remaining* purchase-money by 
instalments, & declared that in the meantime the 
deed should remain in the hands of the vendors, & 
that in default of payment they would execute a 
legal mtge. to secure the unpaid purchase-money. 
Default was made, & an action was brought to 
recover the purchase-money, & on a claim filed, a 
decree was made to carry the agreement into effect. 
The society, immediately on the execution of the 
conveyance by the vendors, sold the land in lots 


PART VII. SECT. 8. SUB-SECT. 4.— 
F. (f). 

q. lI7<o may he made parties — liy 
ex parte order .] — An order to mako 
porsonH interoetod in the equity of 
redemption parties in the master's 


offioe was granted ex p . — Cummixos 
V, Hakrihox (circo 1862), 1 Ch. Ch. 
369.~CAN, 

-,] — An order to make 
persons Interested in the equity of 
redemption parties in ,the master's 


oftlco will not bo granting ex p . — 
Penxeb 1'. Canxipf, Simpson v, 
Duggan, Grant r. Patterson (1862), 
1 Ch. Ch. 361.~-CAN. 

t. Contents of bill to redeem.)— A 
bill to redeem need not contain an 
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to divers persons, who, without looking into the 
title, paid their purchase-money & took a convey- 
ance m fee from the trustees. The society 
omitted to pay the instalments of the purchase- 
money ; & upon a bill filed by the original vendors 
aga^t the whole of the allottees & sub-purchasers 
of the land : — Held : they were bound to pay the 
^ redeem the mtge., or otherwise 
that the whole of the estate must be sold ; but 
if any party redeemed the land, the others must 
contribute towards the money paid for redemption, 
or otherwise that the land of the party omitting 
to pay his contribution must be sold to dischargt* 
what was due in respect of his allotment. — 1*eto 
Haaimond (1801), 30 Bcav. 495 ; 31 L. J. Ch. 354 ; 
8 Jur. N. S. 550 ; 54 E. R. 981. 

Wrt/ions .-~Re!d. Oliver r. Hinton, fl80<l] 2 Cli. 261. 

Mentd. Morin, TKi r. Cook (1868), L. 11. 6 Kq. LWi. 

1138. Action against mortgagee & sub-mort- 
gagee — Form of order — Reconveyance on payment 
of amount due to mortgagee.] — In a suit against 
A., an incumbrancer, R., a sub-incumbrancer, to 
redeem the securities : — Held : llie jiroper form of 
decree was, that upon the amount due from pllf. 
to A. being paid into ct., botli A. ic 11. should 
reconvey the estate deliver the deeds to pltf., 
& that pltf. was not bound to wait until tlu* 
accounts had been taken the equity's settled as 
between A. & B. — Lysaoiit x\ WESTMAcorr 
(1864), 33 Beav. 417 ; 3 New R(‘p. 599 ; 55 E. U. 
429. 

1139. Order for preliminary accounts— R. S. C., 
Ord. 15, r. 1 — Final redemption decree not added.] — 

Pltf., after issuing the writ in a redem}>tion action, 
took out a summons for an account under abovt^ 
rule : — -Held : the order under th(' summons must 
be limited to preliminary accounts, k, that tlu^ 
usual terms of a final judgment for red(*mption 
ought not to be added without pltf.’s consent. — 
Clover v. Wilts & Western Benefit Btuldino 
Society (1884), 53 L. J. Ch. 022 ; 50 L. T. 382 ; 
32 W. R. 895. 

See, also, Nos. 3105-3110, post, 

G, Costs. 

See Part XVIII., Sect. 2, post. 


Sub-sect. 5. — Proceedings to Impeach 
Mortgage. 

1140. Where no prayer for redemption — Re- 
demption not allowed in same action.] — Qu. : 

Whether, where a bill, tiled by jiltfs., of wliom some 
are infants, seeks to set asidt^ a uit.ge. as fraudulent 
& void, & the ct. is of opinion that the intgc;. is 
valid, a decree can proi)erly be made in such a suit> 
for the redemption of the intge. by pltfs. — 
Martinez v. Cooper (1820), 2 Russ. 198 ; 38 E. R. 
309, L. C. 

Annotatums : — ^Distd. National Bank of Aunt ralasia v. 
United Hand-In-Hand & Band of Hope Co. (1870)# 4 App, 
Cas. 391. Reid. Gordon v. Horsfall (1846), 6 Moo. P. C. C. 
393. Mentd. Jones v. Jones (1837), 8 8ira. 633 ; He^\1tt r. 
Loosemore (1851), 9 Haiv, 449 ; Dowle v. Saunders (1864), 
2 Hem. & M. 242 ; Northern Coimties of England Fire 
Insce. t?. Whlpp (1884), 26 (’Ii. 1). 482 ; Brocklesby r. 
Teinpcranco Bldg. Soc., [1805] A. C. 173. 


1141. .] — ^A bill by assignees of a 

bkpt. prayed to set aside a mtge. executed to a 
creditor by a bkpt. on the eve of bkpey., as being 
“ in fraud of his general body of creditors/’ & it 
also prayed general relief. The bill failing on the 
ground of fraud : — Held : pltfs. were not entitled 
to a decree for. redemption. — Johnson v, Feben- 
meyer (1858), 25 Beav. SS ; 53 E. R. 569; on 
appeal, 3 De O. & J. 13, L. C. 

AnnotcUiotis : — ^Distd. National Bank of AiiRtralaala v. 

United Hand-In-Hand & Bund Hope Co. (1879), 4 App. 

Car. 391. Mentd. lie Nurse, Ex p. Foxlev (1808). 3 Ch. 

App. 515 ; Pearson v. Benson (1868), 28 Beav. 698 ; 

The Heart of Oak (1869), 30 L. J. Adm. 15 ; Smith v. 

Pilgrim (1876), 2 Ch. 1>. 127 ; Ward r. Sharp (1884), 63 

L. .T. Ch. 313. 

1142. .] — A bill prayed that a mtge. 

might b(» cancelh'd tV: for further relief, but it 
proved to be valid to some extent . The ct. refused 
the relief asked, or to make a decree for redemption 
on pajmient of what was properly due, d:- dismissed 
the bill witli costs.— Crenver, etc. Mining Co., 
Ltd. V. WiLLYAMB (1866), 35 Beav. 353 ; 55 B. R. 
932 ; sub nom. Ckewer WllEAL Abraham 
ITnited Mining Co. v. Williams, 14 L. T. 93 ; 14 
W. R. 444 ; on appeal, 14 W. R. 1003, L. JJ. 
Annotnt ion. Distd. Nationul Bank of Australasia v. 

United Haiui-lu-Hand is: Band of Hope Co. (1879), 4 App. 

IJas. 391. 

1143. Unless mortgagee sets up claim 

as absolute owner.] — 'i'he privilege of a mtgee., 
not to be redecuued in a suit, in which pltf. disputes 
the validity of the mtge. deeds d: does not pray 
redemption, cannot be enjoyed by one who has by 
Ids aeis abandoned that clwiractor, & sought in 
the suit to establish Ids tith* as absolute owner. — 
National Bank of Australasia v. United 

& Band of Hope Co. (1879), 4 
App. Cas. 391 ; 48 L. J. 1>. V. 50 ; 40 L. T. 697 ; 
27 W. R. SS9. l\i\ 

1144. Prayer for redemption— Joinder of alter- 
native claims.] — A bill wld(!h 8(H‘k8 to set aaide a 
number of miges. as invalid prays that pltf. 
may be at liberty to red(‘(5m sucli as are valid 
cannot be treated on dcuriurrer h)r multifariousness 
as a redemption l)ill l>ut< must b<) taken as a bill to 
8(‘t aside th(‘ mtges. irp‘r(4y. — Ernest r. Partridge 
(1S63), 1 New Rep. 425. 

1145. .] — J*ltf. (claimed a declaration 

tliat an allegf^d nd/ge. of 1/ind t-o deft., created no 
charge on land romprised in it, ho claimed 
possession of tlie land. Pltf. claimed altcumatively 
an aceouni of what, was due on tlu* ndge. redemp- 
tion. Pltf. was a judgment, creditor of the mtgor. ; 
he ha<l obtained a,ti ordcir appointing him receiver 
of the rents of the land, At the. order had been 
registered. On a summons by dc^ft. to stay all 
pro(!eedingB in tlu^ action, on t he ground that no 
leavf! of the ct. had b<‘(»n obtaimal to join another 
cause? of action with the? action for the recovery 
of the land //c/d ; pltf. was entitled without 
leavt? to ask for possession of the land in either 
alternative — immediate possc^ssion if the mtge. was 
invalid, A:^ posstjssion on paym(*nt of what should 
he found due if tlui mtge. was valid. — Hunt v. 
WORBFOLD, 11896] 2 (3l 224 ; 65 L. .T. Ch. 548 ; 
74 L. T. 456 ; 44 W. R. 461 ; 40 Sol. Jo. 458. 


oflor to rodocm, because the form priven 
In the orders contains no such offer. — 
I»KARflON V. Caaipbell (1866), 2 Ch. Ch. 
12.— CAN. 

a. Allowances to mortgagees — Costs 
of repairs.}— In a redemption suit a 
mtgee. is entitled to credit for reason- 
able costs of repairs, if ho renders an 
aooonnt of rents &, profits. — Laksjhmax 
Bhisaji Sirsekar V. Hari Dixkak 
Dbbai (1880), I. L. R. 4 Bom. 584.— 
IND. 


b. Order for possession — JVhrn 
nujde.] — Bank of Irelaxu v. .Slat- 
tery, [19111 1 I. K. 3.3.— IR. 

PART VII. SECT. 8. SUB-SECT. 6. 

e. Where nt) prayer for redemp- 
tion.}— ViCKiSHO^ r. Dufkill (186.3), 
10 Gr. 76.— CAN. 

1144 i. leaver for retlemption — .loin- 
der of aHerruUive claim. y—Kv.hJ.Y v. 
Mills (1851), 2 Gr. 263.— CAN. 


d. Delay of mtndgagor in filing MU 
— Wlielher redemption allowed.}— Held : 
pltf. was cull tied to redeem on pay- 
ment of doft.’s advances, although 
seven years had elapsed before pltf. 
filed his bill Imneachiug the transaction, 
the cxcuMi assigned for the delay being 
his poverty, it appearing that the 
partlfis could bo restored to their 
original positions without loss to defts. 
— Brat>v V. Keenan (1868), 14 Gr. 
214.— CAN. 


B B 2 
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Sect. 9.— OFFER OF REDEMPTION. 

1146. General rule — Necessity lor.] — Fakrow v. 
Vitas (1836), Donnelly, 48 ; 47 E. R. 218. 

1147. .] — Tasker v. Small, No. 910, 

ante. 

1148. .] — A person entitled to an 

equity of redemption cannot make the mtgee. a 
party to a suit respecting the mtged. estate without 
offering to redeem ; but where a mtgor., by deed 
to which the mtgee. was not a party, had conveyed 
another estate to trustees to sell & pay off the 
mtge., so as to exonerate the mtge. estate, it was 
held that a person interested in the eqiiity of 
redemption might file a bill, not offering to redeem, 
against the mtgee. & trustees, to have an execution 
of the trust. 

An estate was charged with a mtge. & with 
portions, & a term was vested in trustees for 
securing the portions. A second estate was 
conveyed on trust to sell & pay the mtge. & 
portions. In a suit for the execution of the trusts, 
the mtgee. objected that the tnistees of the term 
were not parties ; but the objection was overruled. 
— Dalton v. Hayter (1844), 7 Beav. 313 ; 3 L. T. 
O. 8. 72 ; 49 E. R. 1085. 

Annotations: — ^Apld. Imimn v. Woarlnfir (1850), 3 De G. & 
Sm. 721). Beta. Re Nobbe, Nobbn v. Law Reversionary 
Interest Soc., [1890] 2 C-h. 830. Mentd. Boyse v. Hoss- 
boroufirh (1863), Kay, 71 ; Chaffers v. Day (1855), 3 W. R. 
263 ; Gilbert v. Lewis (1862), 32 L. J. Ch. 347 ; Brown v. 
Wales (1872), 27 L. T. 410 ; Jervis v. Berridgo (1873), 21 
W. R. 395. 

1149. .] — A judgment creditor cannot 

sustain a bill, for a general administration &; 
account, against a prior incumbrancer, unless the 
bill contains an offer to redeem ; as redemption is 
the only relief, in equity, to which a subsequent 
incumbrancer is entitled, as against a prior mtgee. 
— Gordon v. Horsfall (1847), 5 Moo. P. 0. C. 
393 ; 13 E. R. 542 ; sub nom. Gordon v, Horsfall, 
Horsfall V. Dunstone, 11 Jur. 569, P. C. 
Annotation : — ^Distd. National Bank of Anstralasia v. 

United Hand-in-lland & Band of Hope Co. (1879), 4 App. 
Cas. 391. 

1150. .] — A bill was filed by a second 

mtgee. of three estates, each of which was subject 
to a distinct prior mtge., for a foreclosure against 
the mtgor., & an account against the prior mtgees. 
The bill also sought to impeach a sale made by one 
of the prior mtgees. as an improvident one. It did 
not seek or offer to redeem the prior incumbrances ; 
— Held: (1) the bill was not multifarious, but 
was demurrable, on the ground that it contained 
no offer to redeem. 

(2) The dismissal of a bill to redeem otherwise 
than for want of prosecution operates as a fore- 
closure (Knight Bruce, V.-C.). — Inman v. Wear- 
ing (1850), 3 De G. & Sm. 729 ; 64 E. R. 680. 

Annotations : — As to (1) Distd. Knight v. Bowyer (1858), 2 
1)0 G. & J. 421 ; ErnoHtu. PartridKO (1863), 1 Now Hop. 
425 ; National Bank of Australasia v. United Hand-in- 
Hand 8c Baud of Hope Co. (1879), 4 App. Cas. 391. 

1161. .] — In a suit for the administra- 

tion of trust property, part of which had been 
properly, & part improperly included in a mtge. 
security : — Held : no relief could be given against 
the mtgee. unless pltf. offered to redeem him. — 
Eaton v. Hazel (1862), 1 W. R. 87. 

Annotation : — ^Reld. Parker v. Watkins (1859), Jolm. 133. 

1162. .] — ^Pltf. demised certain pro- 

perty to deft., to secure £4,600, & it was provided 
that if pltf. should pay the amount & interest on 
Apr. 2, following, in performance of the covenant 
therein contained, or on full payment thereof 
either previously or subsequently & before any 


I execution of the trust or power of sale therein 
’ contained, the term should cease ; & it was declared 
that deft, should stand possessed of the property, 
upon trust, in case pltf. should not pay the amount 
on Apr. 2, to sell & apply the proceeds in such pay- 
ment. The mtgor. filed a biU, on Apr. 1, praying 
an account of all dealings between himself & the 
mtgee., that “ on payment by pltf. to deft, of 
what, upon taking such accounts, might be found 
due,** deft, might be ordered to reconvey the 
property, & for an injunction to restrain deft, 
from selling. Upon general demurrer for want of 
equity: — Held: (1) the demurrer was not sus- 
tainable upon the ground that the bill was filed 
before Apr. 2, this being a trust for sale in case of 
non-payment, & not a simple case of mtge., with 
proviso for redemption on a fixed day ; (2) the 
bill contained no sufficient offer to pay what 
might be found due ; on this technical ground, 
the demurrer was allowed with leave to amend. — 
Harding v. Tingey (1864), 4 New Rep. 10 ; 34 
L. J. Ch. 13 ; 10 L. T. 323 ; 10 Jur. N. 8. 872 ; 
12 W. R. 684. 

1163. .] — ^A bill by a person entitled 

to a mtged. estate, under the mtgor. *s will, against 
the mtgee. & the mtgor. *s representative, to have 
the mtgor.’s estate applied in payment of the mtge., 
cannot be sustained. A bill by a person claiming 
under a mtgor. against the mtgee. is irregular, 
unless it offers to redeem. Pltf. was entitled to 
an estate, subject to a mtge. created by his 
ancestor. He instituted a suit against the mtgee. 
& the representatives of his ancestor, praying to 
have the mtge. paid out of his assets or by a sale 
of the estate, & also for the delivery up of inde- 
pendent securities given by pltf. to deft. : — Held : 
the suit was multifarious, & a demurrer to it was 
allowed. — Hughes v. Cook (1866), 34 Beav. 407 ; 
65 E. R. 092. 

1164. .] — In an action of ejectment it 

appeared that pltf. had derived title by purchase 
from the mtgor. of the estate in question, & had 
covenanted with his vendor to pay all sums due 
on the mtge. ; while deft, had derived title & 
possession by a subsequent purchase at a fiscal 
sale obtained by the mtgee. in possession in pro- 
ceedings to which pltf. was not a party : — Held : 
whether pltf. was bound by the fiscal sale or not, 
he could not in justice or in law eject deft, without 
at least paying to him the moneys due on the 
mtge. ; & whether he was entitled to redeem or 
not, there being no prayer for relief of that char- 
acter, it could not be decreed to him in this 
action. — ^Murugaser Marimuttu v. De Soys a, 
[1891] A. C. 69 ; 60 L. J. P. C. 26. 

1166. Exception to rule — Enforcement of trusts 
relating to eq^ty.] — Dalton v. Hayter, No. 1148, 
ante. 

1156. .1 — ^A mtgor. & his two incum- 

brancers, by a deed, conveyed the mtged. estates 
to trustees on trust to keep down the interest on 
the charges, & to accumulate the surplus rents 
& apply them in payment of principal, with an 
ultimate trust for the mtgor. ; & by the deed it 
was declared that nothing therein should derogate 
from the rights of the incumbrancers, & that, 
when they were paid off, the trusts of the deed 
should cease : — Held : a subsequent judgment 
creditor of the mtgor. could maintain a bill against 
all parties to the deed, & have the accounts taken 
under the deed without offering to redeem. — 
Jefperys V. Dickson (1866), 1 Ch. App. 183 ; 


PART VII. SECT. 9. 

1146 i. Oenerai rule — NecessHy for .] — The rule is that a bill con only be filed a^rainst a mtgee. for the purpose of redeem* 
ing his mtge. — Roqebs v. Wills (1866), 2 Ch. Ch. 13. — CAN. 
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Pabt VII. — ^Equity of Redemption. 


14 W. L.’c!^ • 

Mentd. Gaskell v. Gosling, [1896] 1 Q. B. 

669; Robinson Printing Co. v. Chic, 11905] 2 Ch. 123; 

Deyes V. Wood, [1911] 1 K. B. 806. 

1157. Determination ot question of con- 
struction — ^R. S. C., Ord. 54 a, r* 1.] — Under Ord. 
64 a, r. 1, a mtgor. may apply by originating 
summons for the determination of a question of 
construction arising under the mtge. deed without 
offering to redeem. Where the mtgor. of a 
reversionary interest applied under Ord. 54, 
r. 1, for the determination of the question whether, 
according to the true construction of the mtge. 
deed, she was entitled to redeem during the period 
fixed by the deed for the continuance of the loan : 
— Held : the ct. was bound to decide the question, 
& ought not to put the mtgor. on the terms of 
offering to redeem. — Re Nobbs, Nobbs v. Law' 
Keversionary Interest Society, [1890] 2 Ch. 
830 ; 65 L. .T. Ch. 900 ; 75 L. T. 309. 

Annotation: — ^Uentd. MaBon v. Schupiu.sser (1899), 81 L. T. 

147. 


Application for sale.] — See Law' of Property 

Act, 1925 (c. 20), s. 91. 

1158. What amounts to offer — Prayer for relief.] 

— Cholmley V. Oxford (Countess), No. 1111, 
ante, 

1159. Claim for account without offer to redeem 
— Sum found due to mortgagee — No power to order 
payment.] — A x^h.f., part owner of an equity of 
redemption, filed a bill against a mtgee,, asking 
for an account, etc., but containing no offer U) 
pay whatever might be found duo to d(‘ft., nor did 
the decree contain a direction to that effect. 
Upon taking the account, a balance was found due 
to deft. ; — Held : the ct. could not, under the 
decree, compel pltf. to pay deft., the balance found 
due to him. — Hollis v, Bitlpe'it (1805), 12 L. T. 
293 ; 13 W. K. 492. 


Sect. 10.— LOSS OF RIGHT TO REDEEM. 

By lapse of time.] — Sec, generally, J^lmitation 
op Actions, Vol. XXXJl., pp. 471-482, 504, Nos. 
1350-1454, 1050. 

Acknowledgment & payment of money 

charged upon or payable out of land.] — See 

Limitation of Actions, \'o1. XXXII., jip. 411- 
417, Nos. S9S-944. 

Effect of disability on right to redeem.] — 

See Limitation of Actions, Vol. XXXll., p. 401, 
Nos. J 209-1271, 

By sale of mortgagee.] — Sec Part X., Sect. 2, 
post. 

By foreclosure.] — See Part X., Sect. 5, post. 
Statute of Clandestine Mortgages, 1692 (c. 16), 

SS. 2, 3.] — See, now. Law of I'roperty Act, 1925 
(c. 20), s. 207, Sched. VII. 


! 1160. By sale to mortgagee — Inadequacy of con- 

sideration.] — A. having deposited leases with B. 
to secure moneys borrow'od at different times from 
j 1805 to 1813, in the latter year signed an agree- 
ment, gi^ing up all his interest to the mtgee. ; it 
I wras proved that the sum due to the mtgee. was a 
very inadequate consideration. On a bill to 
redeem, & that the agreement should stand only 
as a security : — Held : pltf. w’as not entitled to 
relief in equity, & bill dimissed. — ^P urdib v. 
Millett (1829). Taml. 28 ; 48 E. R. 12. 

1161. ,] — (1) The circumstance that 

tw'o parties stand to each other in the relation of 
trustee & cestui que trust, does not affect any 
dealing between them unconnected wdth the sub- 
ject of the trust. 3'hus, the rule that tlio trustee 
cannot purchase from his cestui que trust does not 
extend to a purchase by a mtgee. from his mt^or. 

(2) Inadequacy of i.»rice will not bo sufficient 
ground to imi>each a Side (Lord Cottenham, C.). 
— Knight r. MARtToruBANKs (1849), 2 Mac. So G. 
10 ; 2 II. & Tw. 308 ; 47 E. K. 1700, L. C. 

AmwfatiouH : — As (1) Apld. Kirk\vt)otl v. Thompson (1865), 
2 Horn, fit M. 392. Distd. JOiMhbnuik r. Lawronoo (1869), 
li. K. 8 Erp 25. Apprvd. iM<'[L)oiinio Itaiikini; Corpii. 
liromrhaiu (1882), 7 App. ('as. 307. Aa to (2) Apprvd* 
Molbimrno Bankhifr C'orjm. r. Broiiicham (J882), 7 App. 
(’as. 307. 

1162. .] — A mtgor. in embarrassed 

circumstances, in May, 1801, conveyed his equity 
of redemption in the nitg(‘d. property, under 
pressure, to the rntgen*., for a sum considerably 
less than its value, Si in June follow'ing he was, on 
his own jjetition, adjudicated bkpt-. On bill by 
the assigiK^e, the dcu'd was 8(^t aside. — F ord r. 
Olden (1807), L. R. 3 Eq. 401 ; 30 U, J. Ch. 051 ; 
15 I.. T. 558. 

1163. By release to mortgagee.] — In a suit by 
the resp., lately an insolvent, to H(‘t aside on the 
ground of misrepresentation or mutual mistake 
a rel(?a8e by tins olticial assignee of the resps. 
equity of redemption of a certain mtge., for accounts 
against tlie afipcts., the mtg(H‘H., & in effect to have 
the benefit of a subsiupu^nt rc'sale by the releasee’s 
purcliast'r, it app(‘ar<^d that the ollbdal assigm^o had 
in the i’el(*as», admitted the truth of tlu« repre- 
scintations made to him, that the respt. had 
thereafter taken a conveyance from him of all 
th(i »*state vested in him under the insolvency ; — 
Held: where a rnlgru*. in consideration of thc5 
mlg(i. debt releasees the enuif y of redemption to tho 
mtgt?e., the i>artie8 should bo regarded, until thes 
contrary is shown by tht? j)arty impeaching tho 
d(.ed, as on (he? ordinary footing of vendor So 
purchaser. — Melbourne Banking Coupn. v. 
Brougham (1HS2), 7 App. Cas. 307 ; 51 L. J. P. C. 
05 ; 40 L. 003 ; 30 VV. R. 925, P. C. ; previous 
proceedings (1879), 4 App. Cas. 150, P. C. 

AniwiatUm Maiiiiaud v. Upjohu (1889), 41 Ch. D. 

120 . 


PART VII. SECT. 10. 

e. Discretion of covrt to refuse re- 
demption.] — By 7 Will. c. 2, H. 11, the 
right to red()em Ib in the discretion of 
the Ct. of Ch. in Canada.— .Smyth v. 
8 IMP 80 N (1850), 7 Moo. P. C. C. 205 ; 
13 E. R. 859.— CAN. 

f. .] — Arkelli’. Wilson (1859), 

7 Gr. 270.— CAN. 

g. .] — The principle on which 

an equity of redemption is founded 
is 1*61101 against forfeiture ; He tho 
equity is not to bo allowed where 
the mtgee. has been guilty of no mis- 
conduct & from the dealings of tho 
parties the allowance would work 
injustice, though twenty years have 
not elapsed since the right to redeem 
accnicfl. — Bear r. Chapman (1874), 21 
Or. 534.— CAN. 


h. By acQuicacence.] — Btanton v. 
McKinlay (1858), 1 E. & A. 265. 

—CAN. 

k. .] — On a bill to redeem. 

It appeared that pltf.'s ancaistorH hail 
executed an abHfjluto conveyance under 
circumstaDCOH which entliUtd him to 
rtideem, but that he iiod afterwards 
a^^’Quiesced in tho grantee’s claim of 
absolute ownership, & had theuce- 
fon^'ard. Sc for ten years before Ids 
death, acceiiled from such grantee 
leases & paid him rents, making no 
claim to any other interest In tlie 
property : — Reid : the grantor must 
lie taken to iiave abandoned ids equity. 
Si that his heirs were not entitled to 
redeem. — Roach v, Lundy (1872), 19 
Gr. 243.— CAN. 

l . .] — When once it is es- 


tahliMhod that tho original relation 
(tf t.he parties was tliat of mtgor. Sc 
mtgfH\, tlie rnlgor. cannot waive or 
abandon ids right to rodoom except by 
tuiiH equivalent to a subsequent bargain 
to do HO. — Whitlow v. Btimson (1909), 
14 B. C, R. 321.— CAN. 

m. By estoppel.] — Pltf.'s father 
mortgaged a lot of laud to deft.. So 
subsequently deft., with the consent 
Sc by the dlny^tlon of his father, 
t^invcyed tho lot in fee simple to M. 
After the death of tho father pltf. 
brought suit under bis wifi against 
deft, for the land : — Held : the father 
i)y consenting to the conveyance of tho 
land in fee simple to M. was estopped 
from redeeming it, pltf. was in no 
iictter position than her father. — 
McLkou V. Campbell (1874), 9 N. H. R. 
456.— CAN. 
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Part VIII. — Assignment and Devolution of Mortgage. 


Sect. 1.— TRANSFER. 

Sub-sect. 1. — Right of Mortgagee to 
Transfer. 

See^ nowy Law of Property Act, 1925 (c. 20), 
s. 1X4. 

1164«. General rule.] — Where the owner of 
sliares borrows money & deposits with the lender 
certificates of his shares, & also transfers thereof 
sipfned by him, but with the date & name of the 
transferee left blank, the lender has implied power 
to fill up the blanks &; the transfers will pass the 
legal interest if the arts, of assocn. do not require 
a deed, otherwise only an equitable interest. 

C. like every other mtgec., has a right to re- 
borrow, & transfer his security (.Tessel, M.R.). — 
lie Tahiti Cotton Co., Ex p. Sargent (1874), 
L. R. 17 Eq. 273 ; 43 L. J. Ch. 425 ; 22 W. R. 815. 
Annotations : — ^Mentd. lie Tees Bottle C’o., Davies' Case 
(187C). 33 L. T. 834 ; Rc Diunioud Hock Boring Co.. 
Ex 2 ). Shaw (1877), 2 0. B. D. 463 ; Re Lancaster, Ex p. 
Lancaster (1877). 5 Cli. I). 911 ; Rc Shaw, Ex p. Piers 
(1877), 46 L. .1. Q. B. 394; Ortiprosa v. Brown (1878), 
47 L. J. Ch. 168 ; Franco v. Clark (1884), 26 Ch. D. 257 ; 
Rc Kimberley North Block Diamond Mining Ck)., Ex p. 
Wernher (1888), ftS L. T. 305 ; Moore v. North-Western 
Bank (1891), 64 L. T. 456 : Ireland v. Hart, |1902j 1 Ch. 
522 ; Re Keith, l^rowse, (1918] 1 Ch. 487. 

1165. Equitable mortgage — By deposit of deeds.] 

— Where a debtor deposits a title deed with his 
creditor, as security for a debt, the interest which 
the creditor thereby acquires in the deed may be 
n.ssigned by him to a third person. — Hobson v. 
Mellond (1841), 2 Mood. R. 342. 

1166. .] — Equitable mtgee. by a 

deposit of a deed cannot iiass his intercjst in the 
property by a parol voluntary gift accompanied 
by delivery of the deed ; & as his interest in the 
deed is only incidomtal to his interest in the mtge. 
the donee of the deed has no right to retain it. — 
lie Richardson, Shillito v. Hobson (1885), 30 
Ch. D. 390 ; 55 L. J. Ch. 741 ; 53 L. T. 746 ; 34 
W. R. 286, C. A. 

Annoiaiiuns Apld. Re Hancock, Hancock v, Berroy (1888), 
57 L. J. Cli. 793. Reid. Devergos v. Sandeman, Clark, 
[1902] 1 Ch. 679. Mentd. London County & Westminster 
Bank v. Tomi)kinB, [1918] 1 K. B. 515. 

1167. Legal mortgagee — Delivery of deed.] — 

By an indenture made in 1858 (A. mtged. to his 
father a share of personal estate to which O . 
was entitled in reversion expectant on his mother’s 
death. The father died in 1872, having made 
anotlier son C. his oxor. A: residuary legatee. The 
mother died in 1887. C. shortly afterwards sent a 
letter to G . enclosing the indenture & stating that 
he handed it over to G. in compliance with the wish 


of their late mother. C. afterwards changed his 
mind & claimed the share under the mtge. No 
interest had ever been paid on the mtge. debt by 
G. & no acknowledgment given by him in respect 
of it : — Held : in the absence of any consideration 
the letter though coupled with delivery of the 
mtge. deed was not an efiectual release & was 
uncomplete as a gift & did not amount to a 
declaration of trust & C. was entitled to the 
share. — Re Hancock, Hancock v. Berrey (1888), 
57 L. J. Ch. 793 ; 59 L. T. 197 ; 36 W. R. 710. 
Anruitatiems : — ^Mentd. Rc Lake's Trusts (1890), 63 L. T. 

416 ; London & Midland Bank v. Mitchell, [1899] 2 Ch. 

161 ; Re Stucloy, Stucley v. Kokewlch, [1906] 1 Ch. 67 ; 

Re Hazoldine's Trusts (1907), 77 L. J. Ch. 97. 

1168. Trustee mortgagees — Bankruptcy of one — 
Power of court to vest securities in remaining 
trustees.] — One of four tiustees of a settlement 
having been adjudicated bkpt. & having absconded, 
an action was brought by one of the cestuis que 
trust against the other three trustees, claiming 
to have the trusts carried into execution, & to have; 
it declared that d(»fts. were bound to make good 
any loss which might accrue on three mtges. on 
which part of the trust funds had been invested, 
& which pltf. alleged to be insufficient securities. 
He also alleged that the fourth trustee had acted 
fraudulently. The legal estate in tlie mtged. 
properties was vested in all the four trustees, & 
the stocks, in wliich the remainder of the trust 
funds had been invested, stood in the names of 
the four trustees. Before issue was joined in the 
action, the defts. in pursuance of an order of the 
ct. gave notice to call in two of the mtges., & 
one of the notices had expired. Owing to the 
pendency of the action no one could be found’ 
willing to accept the trusts in place of the bkpt. ; — 
Held : in these circumstances, the ct. could 
perly appoint defts. trustees in the place of them- 
selves the bkpt. — Davies v, Hodgson (1886), 
32 Oh. D. 225. 

AnnotaXion : — ^Blentd. Rc Gardiner’s Trusts (1883), 33 Ch. I). 

590. 

1169. Effect of conviction as felon — 

Transfer without concurrence of administrator.] — 

A trustee who is a mtgee. can transfer the mtged. 
trust property, even after a conviction for felony, 
without the concurrence of the administrator 
appointed under 33 & 34 Viet. c. 23. — lie Levy & 
Debenture Oorpn.’b Contract (1894), 42 W. R. 
533 ; 38 Sol. Jo. 530 ; 8 R. 820. 

See y further y Trusts & Trustees. 

Lunatic mortgagee — Power to order transfer.] — 


PART VIII. sect. 1, sub-sect. 1. 

1164 1. General rule.] — Jamikson v. 
London & Canadian Loan &; Agency 
Co. (1897), 19 C. L. T. 373 ; 30 S. O. R. 

14.--CAN. 

1164 li. .] — Trusts & Quauan- 

TEM Co., Ltd. r. Monk (Alta.), [1923] 
1 W. W. R. 1217.— CAN. 

n. Trustee tnortgaoccs.] — A. & B., 
exors. & tnistnos untler a >vill with 
power of sale, sold &; took a rnttre. to 
secure purchaso-iuoiiey, they beiiiK in 
the recital named as exors. B., with- 
out the knowledge or consent of A., 
assigned the iiitge. &: appropriated tlie 
consideration money to Ids omi use ; — 
Held; no estate passed under the 
assignment, except so far as the trust 
estate might bo found debtor to B. — 
Henderson v. Woods (1862), 9 Gr. 
589.— CAN. 

o. Part of mortgaocA — Held: the 


effect of tbo sale & transfer by the 
intgoos. of the portion of the mtged. 
property was to transfer to the pur- 
chascrH a nart of the mtge. debt, 
proportioiiea to tbo value of the 
property t ransferred, as compared with 
the w'hole property mtged. — M cLellan 
V. Maitland (1852), 3 Qr. 164. — CAN. 

p. Mortgagor having no inieresL] 
— A mtgee. who for a valuable con- 
sideration transfers the mtge., & all 
Ills estate in the land therein. Sc 
covenants that the mtge. at the time 
of the assignment is in full force. Sc 
valid & oflootual in law. Sc not assigned, 
released, or otherwise made void, & 
that no part of the money thci'eby 
secured has been paid, is liable to the 
assignee though the mtgor. never had 
any interest in the premises professed 
to be mtged.. Sc the mtge. never was 
any lien thereon. — P oweix t\ Baker 
(1863), 13 C. P. 194.— CAN. 


q. Joint rtwrtgagors — Assignment 
hy one.] — A. Sc B., mortgaged to C., 
Sc aftei^vards sold Sc conveyed the 
same property to 1)., receiving back a 
mtge. for the purchase-money, which 
exceeded the amount duo to C. A., 
without B.’s authority, assigned tliis 
mtge. to C. by w’uy of further security 
for the debt due to him by A. Sc B. 
On a bill by B. against all parties : — 
Held : the proper decree was the same 
as if the purchaser had been tbo 
original owner. Sc had executed a first 
mtge. to C., &; a mtge. to A. Sc B. — 
Grahame V. Anderson (1868), 15 Gr. 
189.— CAN. 

r. Exchanue of mortgages,] — Clarkji: 
V. JOSELIN (1888), 16 O. R. 68.— CAN. 

t. Agretnwni to assign — Specific p«r- 
formance,] — ^An agreement to assign 
a mtge. on land by way of absolute 
transfer or sale, or, as in the present 
case, to assign a mtge. on land in pay- 
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Part VIII. — ^Assignment and Devolution op Mortgage. 


Lunatics, Vol. XXXIII., p. 222, Nos. 1311- 

aoIo* 


JSUD-morigage.]— Sect. 2, post 
Debentures.] — See Companies, Vol. X., pp. 771- 
773, Nos. 4826-4833. ^ 


Mortgage to building society.] — Sec Building 
Societies, Vol. VII., p. 471, Nos. 100, 110. 


Sub-sect. 2. — Bight to Call for Thansfek. 
See, now. Law of Property Act, 1 025 (c. 20), s. 05. 

1170. Right of tenant for life to call lor assign- 
ment to noi^nee — Failure to keep down Interest.] — 

A tenant for life of mtged. premises who has 
failed to keep down the interest & who has obtained 
the usual order permitting him to redeem the 
mtge. is not of right entitled under Conveyancing 
Law of Property Act, 1881 (c. 41), s. 15, to 
require the mtgee. to transfer the mtge. debt A 
premises to a third person. — A lderson v. Elgey 
( 1884), 26 Ch. I). 567 ; 50 L. T. 505 ; :12 W. B. 
632. 

1171. Lien on shares — Amounting to equitable 
charge--Right of shareholder to call for transfer.] — 

The articles of assocn. of a co. provided tliat the 
CO. should have a first A paramount li(‘n ii])ou the 
shares of each member for Ids debts to the eo., 
&; that, for the? purpose of enforcing the Ihui, f-he 
directors might, on default in payriu‘nt of a debt-, 
sell the shares, execute a transfei* of the shares’ 
sold to the purchaser : — Held : this lien constituted 
a “ charge ” ux)on the shares within Conveyancing 
Law of Property Act, 1881 (c. 41), s. 2 (6), lor 
a debt due from the sliareholder to the eo>, A 
consequently, sect. 15, applied, A entitled the 
shareholder to require the co., on payment of the 
sum due, to assign the debt A their lien on the 
shares to his nominee. — IO veiutt v. Automatu; 
Weighing Machine Co., [1802J 3 Ch. 506 ; 62 
L. J. Ch. 241 ; 67 L, T. 319 ; 36 Sol. Jo. 732 ; 3 
B. 34. 

Jniuitatinn : — Refd. Ilopkliison v. Mortimer, Harley, |HH7J 
1 Cli. «1(). 


Sl’ij-sECT. 3 . — Assignment of Deiit or 
Security Separately. 

See, now. Law of I’roperty Act, 1925 (c. 20), s. 1 14. 

1172. Transfer of security—Transfers debt.]— - 
He, who has the estate, has in ellect the debt ; 
as the estate can never be taken from him exce])t 
by payment of the debt. AX’^ith regard to the men* 
bond or covenant, which X)erhap8 may accompany 
the mtge., it is said, that all the ceremonies, 
declared to be necessary as to the debts in general, 
ought to be observed. But it is dillicult to say 


the mtge. passes, A is well assigned to one person, 
A yet the debt remains in another. It is impossible 
that it can be so divided (Giiant, M.K.). — Junes 
V, Gibbons (1804), 9 Ves. 407 ; 32 E. R. 659. 

Consd. Re Bullor, Ex p. Wornald (1860), 

2 L. T. 544 : Re Richards. Htnnbor v. Richards (1890). 
45 Ch. D. 589. Ridd. Re Rucker. Ex p. Rucker (1834), 

3 L. J. N. 8. Bey. 104 ; Gardner v. Lachlan (1838). 4 
My. & Cp. 129 ; He Reay, Ex p. Barnett (1845), Do Q. 
194 ; Re Southampton’s Estate, Allen e. Southampton, 
Banfather’s Claim (1880), 16 Ch. D. 178 ; Dixon v. Winch 
(1900), 82 L. T. 437 ; Taylor v. London A County Bankimr 
Co.. London & County Banking Co. v, Nixon, 11901] 
2 Ch. 231. Hentd. Cooper v. Fynmore (1814), 3 Hubs. 
60 ; Re Fraser, Ex p. Monro (1818), Buck. 300 ; Re 
Severn, Ex p. Tennjrson (1832), Mont. & B. 67 ; Re 
Selby, Ex p. Probyn (1857). 28 1^. T. G. S. 258 ; Cooke 
r. Hemniinfr (1868). L. H. 3 V. 1*. 334. 

1173. Transfer of debt reserving security — Right 
of transferor to foreclosure.] — A mtgeo. who lias 
assigned his mtge. debt, t*xx)i*essly reserving to 
liimsclf the bonelit of the mtge. security, is entitled 
to the common f ort^closurt* decree. — MoitiJCY v. 
Morley (1858), 25 Beav. 253 ; 6 W. B. 366 ; 53 
E. B. 633. 

1174. Voluntary settlement of debt — 

Whether enforceable against settlor — Debt not re- 
coverable by trustees.] — A. B. was entitled to 
£5,060 charged on a frecliDld. It was secured by 
file legal eslatt* vi'sted in her, but no one was 
Iiersonally liable to i^ay it. A. B. (‘X<^cuted a 
voluntary settlement , by whicli she assigned the 
mont^y to trustees, A gave* tluMU a ]K)wer of 
att/orney to vveowr it/ ; but sht? retainc»d the legal 
estat-e ; — Held: as tlie money could only oe 
recoveiHHl upon a rt'cuuivt'yance of tlie legal est/ate 
to the ownei’, which iht* trustee's were unable to 
procun*, the voluntary s(*ttlement- was in(unnx>let(^ 
A could not be enforced against the settlor or her 
estati*. — W gudkori) c. Charnlky (1860), 28 Beav. 
96 ; 51 K. B. 102. 

AnnotatinvH : — Consd. lie, Pat rick, liillH v. Tatlutm, [1891] 
1 Ch. 82. Refd. Bizacy v. Fliifht- (1870), 45 L. J. (9». 852. 

1176. .] — A voluntary 

Hettlenn*nt ]mrj)oried to eoini)rise ceil/ain mtge. 
debt.s A bank shares but th(} mtg(?8. A shares 
were not transferred to the trustetfs A some of 
the mtge. debts wer(5 received by the settlor. 
By ljt?r will tluj settlor conlimied her settlement 
but the seit-leirient was not admitted to jirobate i — 
Held : tlu* setthauent was imx>erfeet but was 
ciuilirnu'd by the will A was made comiilete as 
rc'garded the shares though not as legarded the- 
mtge. debt received by th(^ sc.'ttlor.- -BIZZEY v 
Flight (1H76), 3 Ch. 1). 2(i9 ; 15 J.. ,1. Ch. 852 ; 
24 W. B. 957. 

Aujwtfititm : Contd. He I’al.rJok, BIIIm v. Tat.haiii, 1 1891] 
1 Ch. 82. 

1176. Debt recoverable by 

trustees.] — 1*. excjcuLal a voluntary settlement, 
liy which h(^ assigned ceitain XR*rHonal ])roperty, 
including four debts which were due to him on 


menfc or part payment of oilier land 
Hold hy the pi*opoKed trannfertM^ to the 
liroposod transferor, is a c-ontraci of 
which a ct. of equity would decree 
Kpeciilc porforinanctL — L ynch v. Wood, 
Cass. DlSgr., 2iid cd. 783. — CAN. 

a. Necessity Utr registratum.) — He 
Land Titlks Act (Sask.), [1919] 1 
W. W. R. 504.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2. 

b. Right of mortgcigor to call for traits- 
for — To third party paying off jmrrtgaoc.] 
— Where a mtgor. of land conveyed 
his equity of redemption to Hcveral 
grantees, one of whom agreed to pay 
off the mtge., A some of whom also 
executed further mtges. upon the land, 
A the first mtgee. proceeding to fore- 
close A to Bue the mtgor. upon his 
Govenant, the latter requested him to 


aHsign hifl mtge. to a third party who 
had advanced the inoiiey A paid off the 
mtge.:— JJelil: the tlrhi mtgee. won 
bound to «*xecute the asHlgninont oh 
anked, uotwithHtandlug the 8ubHe()Ucnt 
incumbraiicoK. — Qckkn’s Colleuic v. 
CLAXTON (1894), 25 O. K. 282.--CAN. 

c. Second mortgagee ItoWng assign- 
vont from first nunigagee.] — Goodkk- 
HAM r. Tkadkiih Bank (1888), 16 O. R. 
438.- CAN. 

PART VIII. SECT. 1, SUB-SECT. 3. 

1 172 i. Transfer of security — Transfers 
Lkitch r. Lritch (1901). 21 
C. L. T. 490 ; 2 O. L. K. 23.3.— CAN. 

1172 il. .J ftllOKTtJ. Gua- 

IIAM (1908), 7 W. L. It. 787.— CAN. 

1172 ill. .1 — Great West 

Lumber Co. v. Murrin A Gray 
(A lta.), {19171 1 W. W. R. 945.— CAN. 


1172 Iv. . ) ~Tki;hts A Gua- 

UANTKK Co., Ltd. V. Htici'Iihns (Altu.), 
119191 3 W. W. K. 410.— CAN. 

1172 V. A t ransferee of 

mtged. land 1 h porHonuliy liable to the 
mtgee. under tlie covenant implied by 
liand TltloH Act, h. 62, even thougli he 
haa not executed the tranHfcr, unless by 
ugrocimont, exproHs or implied, such 
implied covenant is modified or nega- 
tived. — T rusts A Guarantee Co., 
Ltd. V. Landbkvii.lk A Hinmkk (Alta.), 
(1922) 2 W. W. It. 586 ; 67 D. L. U. 
59.- CAN. 

d. Voluntary transfer of se/iuriiy — 
Hy insolvent father to son — Duty of 
purchaser to make inquiries,] — In case 
of a purchase of a mtge. security 
rec’/ontly given on all his real estate by 
an insolvent father to his son, the 
purchaser, if ho has notice of his 
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Mortgage. 


Sect. 1. — Tranafer: Svb-aecia. 3 <£; 4, A., B., C., D., 
E, F . ; avb-Becis. 5, 6 7, AQ 

the security of bills of sale, to trustees, with power 
to sue for the debts, upon trust to sell & convert 
into money the trust premises & execute & do 
such assurances & things as should be expedient, 
& to apply the proceeds for the benefit of his wife 
& other relatives. But he made no express 
assignment of the securities for the debts, nor did 
he give them up to the trustees. The settlor 
afterwards received payment of these four debts 
& died intestate. In an action for the administra- 
tion of his estate & of the trusts of the settlement : 
— Held : the debts were completely assigned, by 
the voluntary settlement &> the trustees were 
entitled to prove as creditors against the estate 
of the intestate in respect of the debts received 
by him. — He Patrick, Bills v, Tatham, [1891] 
1 Ch. 82 ; 00 L. .T. Ch. Ill ; 03 L. T. 752 ; 39 
W. 11. 113 ; 7 T. L. K. 124 ; 32 Sol. Jo. 798, C. A. 
Annntaiifm. :~Vlentd. Rc arlfflii, Grlfflii r. Grifflu. [1899] 
1 Ch. 408. 


Sub-sect. 4. — Form of Transfer. 

A. Necessity for Writing. 

Sec, now, Law of Property Act, 1925 (c. 20), 
ss. 53-55, 114, 115, 150. 

1177. Delivery of deeds — Insufficient to pass 
legal estate.] — If one trusts his scrivener, who jmts 
out money for him, with the custody of his bond, 
& the scrivener receives the money, & delivers 
up the bond, the obligee is barred as against the 
obligor for ev(‘r ; secus in case of a mtge. because 
a legal estate is vested, which cannot be divested 
without assignment. — Martyn v. Kingsly (1702), 
Prec. Ch. 209 ; 24 E. R. 102. 

Annoiaiians : — Consd. WilklriHon v. Candlish (1850), 5 Exch. 
91. Mentd. Boanfort r. Noold (184.5), 1 2 Cl. & Fin. 248. 

1178 . Passes equitable interest of trans- 

feror.] — The London & South Western Bank, as 
against their advance of £3,500, got the title deeds, 
& thus obtained an equitable charge not, as was 
suggested in applt.’s argument, ui)on the docu- 
ments of title, but upon the land which they 
represented. The two cos. who are resps. in this 
appeal advanced the money required to pay the 
claim of the bank, <te the title deeds were handed 
over to th<?m. Any equitable interest in the land 
which had previously pertained to the bank, in 
respect of the possession of the title deeds thus 
passed to resps. (Lord Watson). — Brocklesby 
V. Temperance Building Society, [1895] A. C. 
173 ; 04 L. J. Gh. 433 ; 72 L. T. 477 ; 59 J. P. 
070 ; 43 W. K. 000 ; 11 T. L. R. 297 ; 11 R. 159, 
H. L. 

AnnoiatUnis : — Consd. lUnimerv. Webster [1902 J 2 C?h. 103 ; 
Fry V. Sinellio, [1912] 3 K. B. 282. Retd. Lloyds Bank 
V. Bullock, 11896] 2 Ch. 192 ; Jared v. Walko (1902), 18 
T. L. It. 569 ; Thiirstan v. Nottingham Permanent 
Benefit Bldg. Soc., [1902] 1 Ch. 1 ; Lloyd’s Bank v. Cooke, 
[1907] 1 K. B. 794 ; Lloyd v. Grace, Smith, 11911] 2 K. B. 
489 ; London Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. C. 777. Mentd. Farqiiharson r. King, [1902] 
A. C. 325 ; Hordman t>. Wheeler, [1902] 1 K. B. 361 ; 
Truman v. Attenborough (1903), 103 L. T. 218 ; Jones 
V. Waring & Gillow, [1926] A. C. 670. 


As gift inter vivos.] — See Gifts, Vol. XXV. . 
p. 631, Nos. 215, 216. 

Whether operation as donatio mortis 

causa.] — See Gifts, Vol. XXV., p. 648, Nos. 336, 
337. 

1179. Mortgage by deposit of deeds — Change in 
partnership holding deeds.] — The title deeds of 
property belonging to one of two partners in trade 
are deposited with a banking firm, to secure the 
balance on the account current between the bank- 
ing firm & the partnership. On a particular 
advance being afterwards made by the former to 
the latter, the partner to whom the deeds belong 
writes a letter to the effect, that the object of the 
deposit is to secure that “ as well as any future 
advances.” An alteration takes place in the 
members of the banking firm, but the new firm 
retain the deeds & continue to advance money to 
the partnership : — Held : the existing banking 
firm were entitled to the benefit of the security. — 
Re Gye & Hughes, Ex p. Smith (1841), 2 Mont. 
D. & G. 314. 

1180. .] — Re WoRTERS, Ex 'p. Oakes, 

No. 200, ante. 

B. Mortgage to Married Woman. 

See Husband & Wife, Vol. XXVII., p. 133, 
Nos. 1089, 1090. 

C. Bill of Sale. 

See Bills of Sale, Vol. VII., pp. 155-157, 
Nos. 829-841. 

D. Mortgage to Trustees. 

See Law of Property Act, 1925 (c. 20), ss. 112, 
113. 

1181. Recital that moneys held on Joint account 
— Trust kept off title.] — Re Harman A Uxbridge 

Rickmans WORTH Ry. Co., No. 467, ante. 

See, also. Nos. 1168, 1169, ante. 

Form of mortgage to trustees.] — Sec Part 11., 
Sect. 3, sub-sect. 2, ante. 

See, generally. Trusts & Trustees. 

E. Mortgage to Building Society. 

Effect of statutory receipt — Legal estate vested 
in person best entitled.] — Sec Building Societies, 
Vol. VII., pp. 481, 482, Nos. 163-169. 

F. Other Cases. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 114, Sched. HI., Form I. 

1182. Assignment of all personal estates & 
effects — Includes mortgage of leaseholds.] — 
A deed of assignment by A. of all his personal 
estate & effects whatsoever to trustees for the 
benefit of creditors, passes a deed of assignment of 
leasehold premises, made to A. by way of mtge. 
with power of sale. — West v. Steward (1845), 14 
M. & W. 47 ; 163 E. R. 383. 

1183. Assignment with benefit of mortgagee’s 
powers — Power of sale.] — A mtge. contained a 
power of sale. The mtge. was transferred, with 
the benefit of all provisos, etc., contained therein. 

over ” in an assisnmont of a mtere.. 
are the proper technioal words to pass 
an estate in lands Sc tenements. — 
Watts v. Feadek (1862), 12 C. P. 254. 

—CAN. 

k. .1 — AUSTOX V. BoULTOX 

(1866), 16 C. P. 318.— CAN. 

l. Necessity for consideration .] — The 
administratrix of a mtgeo. executed an 
instrument purportiner. in considera- 
tion of Sl, to assign the mtfire. to pltf., 
who was her brother, & ho executed a 
bond bindlnsr him to pay her one-half 
of the mtflTo. money as received : — 


insolvency, should before oomplotinfc 
his purchase satisfy himself by proper 
inquiries that the mtro. was bond fide 
& irood ofirainst creditors. — T ottex r. 
Douglas (1871), 18 Or. 341.— CAN. 

PART Vlll. SECT. 1, SUB-SECT. 4.— A. 

e. Assignment for value without 
notice.] — ^Mt^ce. hold (rood in tlie hands 
of an itssiiarneo for value without notice, 
thoufirh the parties for whose benefit it 
was ffiven were not named in it or 
shown by any writing. — ^M uir v. 
Dunnet (1864), 11 Gr. 85.— CAN. 


t Agreement for sale of mortgage.] 
— (Urscaden V. Shore (1867), 17 C. P. 
493.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 4.— F. 

g. Assignment to pass estate in 
lands.] — ^A intgee., by Indorsement, 
assigned to M. ** his exors.. adminis- 
trators, 8c assigns, all his right, title, 
8c interest in & to the within mtge.” : — 
Held : not to pass the land mtged. — 
Morax V. Currie (1858), 8 C. P. 60. — 
CAN. 

h. .] — “ Assign, transfer, & set 
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The mtgor. concurred, & covenanted to pay a 
different sum on a different day ; — Held : the 
power of sale still existed, & a good title could be 
made upon a sale under the power. — Young r. 
Bobbrts (1852), 15 Beav. 558 ; 51 E. li. 055. 

1184. Protection against intervening In- 

cumbranoers.] — It is the common course of con- 
veyancing, where a new mtgee. is advancing money 
for the purpose of paying off persons entitled to 
old securities, it take an assignment of all the 
existing mtge. debts, also of all the securities, 
of all the remedies, of ev’erything that the old 
mtgees. had, so as to keep them alive for the 
further security of liimself as new mtgee. in order 
that he may be protected against any intervening 
incumbrances wliich may have been made by the 
mtgor. in the interval between the dates of the 
two deeds (James, L.J.). — Boyd r. Petrie (IS72), 
7 Ch. App. 385 ; 41 L. J. Ch. 378 ; 2(i li. T. 430 ; 
20 W. 11. 513, L. JJ. 

1185. By parol — Equitable mortgagee by de- 
posits.] — lie Kichardson, Shillito r. Hobson, 
No. 1166, 

1186. Use of statutory form of transfer — Mort- 
gage not statutory.] — Before the commeneeuient 
of Conveyancing Law of Property Act, 1881 
(c. 41), a lessee executed a mtge. of liis leaseliolds 
by sub-demise. Subsequently to the commence- 
ment of the Act the exors. of the mtgee. execnittul 
to one of themselves a transfer of the mtge. by 
supplemental deed in the statutory fonn (A.) in 
Part II. of Sched. III. to tlie Act, by which, 
after reciting the will of the mtgee., his death, A 
probate of his will, it purported to “ convey A 
transfer all the benefit of tJie said mtge ” to tlie 
transferee : — Held : the transfer did not operate 
either in terms or by intention, to jiass the l(*gal 
estate in the mtged. leaseliolds. — He Beactiky, 
Heaton v. Beachey, [1904] 1 Cli. 67 ; 73 L. .1. Ch. 
68 ; 80 L. T. 685 ; 52 W. K. 309 ; 48 Sol. Jo. 1 16, 
C. A. 

See, iioWi Ia'iw of Property Act, 192.) (c. 20), 
s. 118, Sched. IV. 


which remained in his hands to pltf. for value, 
pltf . having no knowledge of the circumstances 
Held : the note, not having been paid or returned 
to the maker, was still cuiT*ent at the^ time of the 
indoi*sement, & pltf. as a bond fide indorsee tor 
value was entitled to recover upon it. 

As between deft. & the payee of the note, after 
the transfer of the mtge., in equity the right of 
the payee to sue on the note for his own benefit 
ceased, because he had parb^d with all his interest 
A could only hold the note as trustee for the mtgor. 
or for the transferee as the case might bo, A ttio 
payee therefore could be restrained by injunction 
from suing on the not(‘, unless ho were entitled to 
sue as trustee for the transferee of the mtge., 
which w’ould depend upon the agreement between 
the parties (Bindley, L.J .). — Classcock i’. Balls 
(1889). 24 Q. B. I). 13 ; 59 L. J. Q. B. 51 ; 62 
L. T. 163 ; 38 \V. B. 155 ; 6 T. li. U. 57, A. 

llgg. Note held as trustee for mort- 

gagor— In absence of agreement with transferee.]— 

tiLAsscoriv V . Balls. No. 1187, ante. 


Sub-sect. 5. — Transfer of IIeoisteued 
Charge. 

<SV;c, now^ Law of Property Act, 192.) (c. 29), 
ss. 33, 64. 


Sub-sect. 6. — Collateral Securities. 

1187. Promissory note as collateral security ~ 
Mortgage transferred lor full value— Note ln«lorsed 
to bonft fide holder for value— Right of bon& fide 
holder.]— The payee of a promissory notc^ payable? 
on demand, wliich had been given by 
of security for a debt, had also taken from deft, as 
a further security for the siune <i^‘bt» a mtge. o 
certain property. He transferred the ^ 

another person, receiving on such transfe^r f rom th ; 
transferee a sum equal to the amount of the de . 
He subsequently indorsed the p romissory noU> 

Held : as between pltf. A tlie iiitgor., 
this was a valid assignment, I>eiiig for 
consideration & not a gift. — 

V. Dewar (1870), 17 Or. 621. — CAN. 


m Effect of mistake,] — Real EstaiI’. 
Investment (3o. v. MK'nioPoi.iTAN 
Building Society (188.3), 3 O. K. 
476.— CAN. 

n. •• Oood dt valid secariti;.'']— 
McEwan V. Henderson (1895), 10 
Man. L. R. 603.— CAN. 

covenant by the 


SUB-SE('T. 7. -TBANSFKR FOR 1..ESS TUAN 
Mobtisaok Debt. 

.!. (tVHcral Rtilr. 

1189. Right of assignee to whole amount due.]— 

Mtgor. must pay what- dut* on incuinbranees A 
not what, assignee paid for them.— B aker v. 
Rellet (1667), 3 ll(‘p- 

K. Jl. 717 ; sub nom. Barker r. Kellkt, Proem. 

.] — Where a mtgee?. buys in an 

incumbrance, lie shall hv allowed all that is duo 
in it, altliuugh he bought it in for less. Otherwise, 
if an lu‘ir or trustei? buys in an 
Darcy v. Hall (1682), 1 Vern. 49 ; 23 L. H* 30-. 

Jnnntothms : KelA. XelKori i\ Booth (1857), 6 U. 722 ; 

KirkwoiMl r. ThouipHou (IhO.'i), .* Now Bop. 

1191 , stranger gets an assignment of 

a mtge. for l(?ss than is due. Tin? mtgor. or his 
heir shall not redeem without paying the whole 
that is due. - Phillips v. Vau(JIIAN (1685), 1 
Verii. .336 ; 2.3 JO. H. 501, L. C. 

1192, .] — Mtge(‘. assigns liis mtg(?. for loss 

than is really dm? L) him. Tho mtgor. shall not 
re(h*em without ])aying the? whole money due on 
the mt ge-. where there are Hubsequfiiit incumbrances 
or creditors in the case, a man that buys in a prior 
ineumbranci? shall be allowed only what he really 
oaid. But otJuirwise it is as between liim A the 
iiitgor. or his lieir.- -W illiams p. Hpringfbild 
( 1687), 1 Vern. 476» . 23 K. H. 002, L. (>. 

Coned. Morrot v. PuMko (1710). 2 ^1*^ 

1193 , .] -Where a mtg(?e. assigns, all the 

money then du(? shall ha principal. —A non. 
(undaU‘d), 3 Salk. 24 I ; 91 10 . H. HOI . 

1194 , .] — Trustee buying in debts for less 

than is due, shall not be allowed for the wJ^le. 
OtherwiHf of ono i.urcluvsintJ in his own right. — 
Anon. (1707), 1 Salk. 165 ; 01 E. H. Uil. . 

1195 , ,] — Merger of a charge in the inherit- 

ance is not U. b<! asHumed if it would bo contrary 

iifjtdJH a8 Cf)llatcml Hocurliy to an 
acf;oiiiia(nlatlf>n trulorHor, which notCH 
w<*ro duly i-otlnMl by the maker. 
HMb«ocjueritly tho mtgor. gave other 
noUiM to tho mtgee., when It was ver- 


aHHignor in an a»Higuniont of intge. that 
tho mtgo. aBaigncd Ih a good A valid 
security dooR not luean that tho iiitgc. 
is BUffledent wocurlty for tho chdit, but 
only tiiat it is a mtge. valid in law 
Agricultural Savings ^oan 
V. Webb (1907), 15 O. L. It. 2 1.1. —CAN. 

PART VIII. SECT. 1. SUB-SECT. 6. 

p. Mortgage as securUy /or bill of 
exchange — PriarUy over crraUwi*. 1— A 
mti^. was given by the maker of certain 


iially agreed that tho mtge. Hhoiild be 
rotalnfHl by tho Indoraer aH an lu- 
domnlty for such Bubfieqnent notes 
Held : the indorsor was entitled to 
n?tain such security to the exolusloD of 
other credlt-ors of the mteor. — M orri- 
son V. Robinson (1872), 19 Or. 480. — 
CAN. 
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Mortgage. 


Sect. 1. — Transfer: Svb-sect. 7, A., B. <&: C.; avb- 
sects. S & 9, A.] 

to the interest of the owner of the estate & charge. 
A. devised an estate to his heir, who, in his own 
right had a charge on it. The heir bought up 
an incumbrance on the estate amounting to £1 1 ,555, 
for £2,000 : — Held : he was entitled to the full 
amount, as against the other incumbrancers on 
the estate. 


The question is simply this, whether the owner 
of the reversion in fee of an estate subject to two 
charges, neither of which was created by himself, 
is entitled to buy in the former of those two charges, 
& insist upon it as available against the second 
charge, or whether the owner of the second charge 
is entitled to have an account of what was actually 
paid for the purpose of getting in the former one, 
& making it stand simply as a security for that 
amount. I am of opinion the second mtgee. has 
no such equity against any stranger who might 
purchase the first charge & that the owner of the 
reversion, not having created the first or second 
charge is in this respect entitled to stand in the 
place of a mere stranger (Romilly, M.R.). — 
Davis v. Barrett (1851 ), 14 Bcav. 542 ; 51 E. R. 
304. ’ 

Annoiediom Refd. Johnson w. Webster (1854), 4 De G. M. 
^ ; Nelson v. Booth (1857), 5 W. R. 722 ; Richards 

(I860). John. 754 ; Kirkwood v. Thompson 
(1865), 5 New Rep. 445. 

1196. .] — In the ordinary case of a sub- 

sequent mtgee. buying in a prior mtge. for less than 
the amount that is due upon it, he is entitled as 
against the mtgor. to hold the prior mtge. for its 
full amount (Turner, L.J.). — Shaw v. Bunny 
(1805), 2 De G. J. & Sm. 408 ; 34 L. ,T. Ch. 257 ; 

T. 645 ; 11 Jur. N. S. 99 ; 13 W. R. 374 ; 
40 E. R. 450, L. J,T. 

u4nno<o/4o?i ;~-ReM. Kirkwood v. Thompson (1865), 2 
1)0 U. J. & Sm. 613. 

1197. Unless mortgagor party to transfer.] — 

lloV^* (1007), Freem. Ch. 217 ; 22 E. R. 

In whose favour rule applied.]— Sub-sect. 7, 
B., post. 

Against whom rule applied.]— See Sub-sect. 7, 

(^, 'post. 


B. In Whose Favour Rule Applied. 

1198. Subsequent Incumbrancer.] — Darcy v. 
Hall, No. 1190, ante. 

1199. .] — If a second mtgee. should buy 

first mtge. for half its amount, or even 

obtain an assignment without consideration from 
the first mtgee., I can have no doubt he would be 
entitled to charge the mtgor. with the full amount 
of the first mtge. in addition to his own (Wigram, 

(1850), 8 Hare, 216 ; 
19 L. J. Ch. 484 ; 14 Jur. 288 ; 08 E. R. 337 ; sw6- 
sequent proceedings (1851), 4 De a. & Sm. 575, 
li. JJ. 


Whit© jjj. City of London Brewery Co. 
P’ R®fd. Kirkwood v. Thompson 

(I SOo), 2 Horn. & M. 3U2 ; Banner v. Berrid^ (1881), 18 
V“i‘ Bellamy v. Brlokeuden (1861), 2 

John. Ac U. 137 ; Charles v. Jones (1887), 66 L. J, Ch. 745. 

1200. .] — Shaw v. Bunny, No. 1196, ante. 

1201. Stranger.] — Phillips v. Vaughan, No. 
1191, ante. 


Anon. (1707), No. 1104, a«fc. 

1203. .] — Davis v. Barrett, No. 1195, anfe. 

1204. .]— Shaw ». Bunny, No. 1100, ante. 

1205. Creditor.] — A prior creditor who buys in 
a puisne incumbrance, though he did not give the 
full value, shall be allowed the whole, otherwise 
as to a trustee, agent, heir-at-law or exor. — 
Morret V. Paske (I'iriO), 2 Atk. 52 ; 26 E. R. 
429, L. C. 


1206. Owner of reversion — Not creating charge.] 

— Davis v. Barrett, No. 1195, ante. 

1207. Not person In confidential relationship — 
Transfer — Unless buying to protect incumbrancer.] 

— Darcy V. Hall (1082), 1 Vem. 49 ; 23 E. R. 302. 
An^taiions Refd. Nelson v. Booth (1857), 6 W. R. 722 
Kirkwood v. Thompson (1865), 5 New Rep. 445. 

1208. .]— Anon. (1707), No. 1194:, ante. 

1209. J — ^Morret v. Paske, No. 1205, 

ante. 

1210. ,] — ^Pltf., a married woman, was 

entitled at the date of her marriage to a separate 
estate for life in hereditaments which were subject 
to a mtge. for £400. Her husband paid off this 
mtge. & took possession of the title deeds. He 
afterwards, without the privity of his wife, agreed 
with B., to whom a debt of £330 was owing for 
costs which had been incurred by him as their 
solr., in a suit which had been commenced by the 
wife previously to her marriage, that he would 
assign to him the hereditaments above mentioned 
by way of security for such claim. The husband 
afterwards became bkpt. & died. B. subsequently 
purchased from the original mtgee. for £40 a claim 
of £175, which the latter would have been entitled 
to add to his claim of £400 : — Held : the husband 
was entitled to charge the estate of his wife to an 
extent equal to the amount which had been paid 
by him ; & the agreement above mentioned, & 
also the purchase of the £175, were valid & binding 
upon the estate so far as they operated merely as 
securities for the amount actually paid by B. 
A solr. is not debarred by his position from 
obtaining from a client security for a bond fide 
debt.— Nelson p. Booth (1857), 27 L. J. Ch. 110 ; 
3 Jur. N. S. 951 ; 5 W. R. 722. 

1211. Heir.] — Darcy v. Hall, No. 1190, 

ante. 

1212. .] — ^Morret V. Paske, No. 1205, 

ante. 

1213. Executor.] — Morret v. Paske, No. 

1205, ante. 

1214. Agent.] — Morret v. Paske, No. 1205, 

I ante. 

1215. .] — Why is an agent precluded 

from taking the benefit of purchasing a debt which 
his principal was liable to discharge ? Because it is 
his duty on behalf of his employer to settle the debt 
on the best terms he can obtain (Lord Gotten - 
HAM, C.).— Reed v. Norris (1837), 2 Mv. & Cr. 301 ; 

6 L. J. Ch. 197 ; 1 Jur. 233 ; 40 E. R. 078, L. C. 

1216. .] — 0., a barrister, who had been 

for several years confidential & advising counsel 
to P., & had, by reason of that relation, acquired 
an intimate knowledge of his property & liabilities, 
& was particularly consulted as to a compromise 
of securities given by P. for a debt which C. con- 
sidered to be recoverable to the full amount, pur- 
chased these securities for less than their nominal 
amount, without notice to P., after ceasing to be 
lus counsel : — Held : C.*s purchase, while the 
compromise proposed by P. was feasible, was in 
trust for P. ; & 0. was entitled only to the sum 
he had paid, with interest according to the course 
of the ct. — Carter v. Palmer (1841), 8 Cl. &> 
Fin. 657 ; 8 E. R. 256, H. L. 

Annottztions : — ^Reld. Nelson v. Booth (1857), 3 Jur. N. S. 
951 ; Maoleod v. Jones (1884), 32 W. R. 660 ; Buddy’s 
Trustee v. Peard (1886), 33 Ch. D. 500. 

1217. Solicitor.] — Nelson v. Booth, No. 

1210, ante. 

1218. .] — mtgee. consulted a solr. 

who turned her over to his clerk to assist her 
gratuitously. The clerk by reason of information 
derived during such employment bought up the 
mtge. for less that ha^ the amount : — Held : 



Paet VIII. — ^Assignment and Devolution of Mortgage. 


379 


he was a trustee of the benefit for the mtgce. — 

HonnAv « T>Twnw»ci iv 28 ” " 

Xi. J. cn. 780 ; 2 L. T. 590 ; 0 Jur. N. S. 704 ; 
8 W. B. 512 ; 64 B. B. 400. 

1219. .] — lie is not entitled to stand 

in the same position as the mtgees. whose securities 
he bought up. He did whatever he did as solr., 
&; as a person in a fiduciary position to pltf., 
all he is entitled to claim as against the property 
comprised in these securities is the amount which 
he on her behalf exjjended for the purpose of buying 
up those securities (Cotton, L.J.). — IMacleod r. 
Jones (18S3), 24 Ch. D. 2Sfi ; 53 L. J. Ch. 145 ; 
4fi L. T. 321 ; 33 W. R. 43. C. A. 

1220. Director of limited company — Pur- 

chasing debentures.] — The promoters of a co., who 
were also directors, purchased land k sold it to the 
CO. at an increased price, retaining the difference 
for themselves. Part of th(i ])urchas('-money was 
paid in debenture bonds. After the co. had gone 
into liquidation, L., a diri'ctoi*, but not one of the 
promoters, purchasc^d 100 of the dt'bentures at 
25 per cent., for wliich he claimed to prove : — 
Held : L., as a dii’(‘ctor, could not })lead ignorance 
of the purchase by wliich tlie shareholders were 
defrauded ; having been in the ])osition of a trust c^e 
for the sluirehold(‘rs, lie could not, by the purchase 
of debentures after the insolvency, make a profit 
out of a transaction which, as such trustee, he 
ought to hav(? prevent (‘d . — Ur iMPKHm. Pand Ck). 
OF Mahseilles, Fir p. Larkino (1877), 4 (fii. I>. 
.500 ; 40 L. J. th. 235, i\ A. 

1221. Equitable assignee — Relief granted on 
equitable terms.] — I a-m onlyconsideriiig a ca.s<* in 
which the co. luid power to issue debent ures whicli 
would be transferable at law, A: wher(i the e{|uit- 
able transf(*ree had no reason to suspc'ct 
irregularity in tlie issu(‘. It seems to me that both 
P. T. arc in this j»osit ion. . . . Rut their rights 
being only equitabU', relief must b(* given to them 
on equitable terms. In my opinion they ought 
to be allowed to recover, not th<^ nominal amount 
of the debentures, but only sucli sum or otluT 
valuable consideration, not being greater than t-nat 
amount as each of tliem may be able to prove he 
bond fide advancaul or gave upon the security ol 
the delxmtures he rectuved (Kay, 

FORD Canal (k)., Pocock’s CTaim, TmrKETTS 
CJaAIM, Carfav’s Claim (IHS.i), -4 ( h. 1>. H,> , .)- 
L. J. CJh. 72U. 

C. Afjuwfii ^yhom Uulc AjtpVud. 

1222. Mortgagor.]— Baker v, Kkllkt. No. 1189, 

^^^1223. .] — PiiiLT.iPS r. Vaxtouan, No. 1191, 

^^1224. .] — W'lLLiAAis V. Spkingfeild, No. 

1192, ante. ^ ... -inn 

1226. .] — Dodson v. Land, No. 1199» 

1226. .] — Sha>v V. Bunny, No. 1196, rode. 

1227. Heir of mortgagor.] — lhiiLLii»s v. 
Vauciiian, No. 1191, attic. 


PART VIII. SECT. 1, SUB-SECT. 9. ~A. 
1234 i. General rail — Tratu^fertr inkrH 
}, su ur. J-J4- 

— 

1234 ii. -J — The rulc^ in 

oquitv i8, that the osHijmee of u niWf. 
takewTt subject not only to the htate 
of the account between the nihror. N 
mtgec., but also to the same cquitiuh 
as affect it In the hands ot themX^seo. - 
McPherson r. Douoan (18G2), J Gr. 
258.'~*CAN. 

1284 ill. 1 — IlK-VOKiisox r. 

Brown (1871), 18 Gr. 79. — CAN. 


1228. .] — ^WiLUAMS V. SpringfJSILD, No. 

^^1229. Subsequent incumbrancers — 
pUcable.]— WiLLiAivis v. Springpeild, No. liWiS. 

^^*^30. •] — Davis r. Baiuibtt, No. 1195, 

^^1231 . Creditors — Whether applicable.] R-** 
UAMS V. Springfeild, No. 1192, ante. 

1232. Purchaser — Whether applicable.] it 

an heir or any other buys in an t^tcumbr^ce, he 
shall not be allowed, as against a purch^or, any 
more than he really paid for such \T 

lx)NG V. Olopton (lfiS7), 1 kern. 464 ; -3 iv» 
590. 


Sub-sect. 8. — Effect c^f Transfer on 
Aiuieahs of Rent and Interest. 

1233. Arrears of rent— Do not pass to transferee 
-Unless speclaUy lncluded.]-An 

a lutgo. not containing any words 

bevond those incidental l-o a transfer of the mere 

mtge. does not pa.ss rent then in arivar. 

Men are in the daily habit of conv(;ying 
& if tlie bygone Kmts in arrear do not- pass oy » 
conveyance of the fc‘e, what is the rule ot law that 
makes a difference in tlu^ 

Truro, C.).— vSalmon p. ^>^=an (Iho ), 3 Mac. & G. 
344 ; 17 L. T. O. S. 205 ; 15 .Tiir. fill ; 4.- L. It. 

Gibbon r. Gibbon B. W. 

Arrears Of Interest.] — See I’art N\J1.. Sep»* ID 
post. 


Hub-sect, it- 'Thansi-^ior Subject to Out- 
standing KQUITIEH and CHAUGJ'W. 

A. IndeneraL 

See Liiw of l’roi)pH y Act., (<!• 2f>)> "l Ji*”;,,,. 
.See Ghokisb in Action, Vol. \ III., l'!>. 488-40l>, 

^*1234.** General rule -Transferee takes subject to 
aU equities & charges.] —N. luort teaged to < • to 
secure £1,000; C. assiKiied the lutKe. U» M. U> 
secure £700 ; but no nolh^e of 
Kuven to B. On a bill by N. against M. tc have 
the mtged. deeds delivered upi—Jleld: (l) U" 
was not a necessary jiaity, as lie had bec;n 

a witn..as, & ad)n!l4x,d that N. had paid him his 
nitgc. money; (2) that deUvei^ of giJods W G. 
bv N. was a valid discharge of tlm mtge. debt, 
^^wtvs a good payment against M. ; (3) an 
was directed wliat part of mtge. nioney was paid, 
as (k’s evidence, from his conduct, could ncm D 
admittcid as a sufficient iiroof. , 

(4) The iirinciple is, tliat as against an assignee, 
without notice, the mtgor. has the same riRlds M 
' he has against the intgcc., & whatever lie can claim 
I in the way of set-off, or mutual credit, as against 


1234 lx. ■ — — .] — lie Mandk* 

viLLR, Hoo.m\n & MfJll^’CWfl (B. C.), 
1191 7 J 1 W. W. U. 1623. — CAN. 

1234 X. *1 — Cami’BKLL v. 

Kkaht (SiiHk.) (1922). 07 B*b* » 

I1922J 2 VV. W. U. 979. — CAN. 

1234 xi. .1— The transferee 

f,f a niUre. wlUch IwMiumos eubjwt to 

MnccosMloii duticw will not be 

to proceed with sale 

Land Titles Act. U. H. H.. (o. 67). 

until the Huocossion duty on 

Is paid or the Crown lion therefor 

fUschanred or the amount thereof 

ascertained.— FiRU> Tompkixsox. 


(,(i uito. as well those o: 
t hofxj of llie parties to the 
Kl.l.IO'lT r. McCONXEIJ. (1H74), 21 CD. 
27«.— CAN. 

1234 Vi. . 1 - Eoi-kson r. 

Howf. nH79), :i A. U. 660. — CAN. 

<1234 vii W il^ox r. 

Kyfk ( 18S0), 28 Gr. 104.— CAN. 

1234 viil. . ’*• 

I'ETKUKIN, Caiis. Dllf. 2nd. ed. 

CAN. 
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Mortgage. 


Sect, 1. — Transfer: Svb-aeci, 0^ A. B,] 

the mtgee., he can claim equally against the 
assignee (Leach, V.-C.). — Norrish v, Marshall 
(1821), 6 Madd. 475 ; 66 E. R. 977. 

Annotations: — As to (4) Apld. Turner v. Smith, [1901] 

1 Ch. 213. Oenerally, Retd. Bickerton v. Walker (1885), 

31 Ch. D. 151 ; Dixon v. Winch, [1900] 1 Ch. 736 ; De 

Lisle V, Union Bank of Scotland, [1914] 1 Ch. 22. 

1236. .] — Testator devised his estates 

charged with debts & legacies. The devisee 
mortgaged the estate to A. subject expressly to the 
legacies. A. having called in his money, & the 
devisee requiring a further advance, they join in 
mortgaging the estate to B. but not expressly 
subject to the legacies, & B. is informed falsely 
by the devisee that all the legacies had been paid : 
— Held : B. took the estate subject to the legacies. 
— Rogers v, Rogers (1833), 6 Sim. 364 ; 58 E. R. 
630. 

1236. .] — ^A purchaser of a chose in 

action takes it subject to all equities ; &, therefore, 
where A. mortgaged a fund in ct. to B., & after- 
wards joined B. in a sub-mtge. to C., & it was 
decided that the mtge. to B. was fraudulent 
void ; — Held : it was void also as to C., &; neither 
A.’s concurrence in the first or second mtge. 
prevented him from insisting on the invalidity of 
the transaction with B., he. A., not being cognisant 
of his rights. 

It has not been disputed, nor can it be doubted, 
that the purchaser of a chose in action does not 
stand in the situation of a purchaser of real estate 
for valuable consideration without notice of any 
prior title, but that the purchaser of a chose in 
action takes the thing bought subject to all the 
prior claims upon it (Romilly, M.R.). — Cockell 
V, Taylor, Collett v, Preston, Preston v, 
COTXETT (1851), 15 Beav. 103 ; 21 L. J. Ch. 545 ; 
51 E. R, 475. 

Anrwtations : — Consd. Barnard v. Hunter (1856), 28 L. T. 

O. S. 152. Mentd. Radolill’o v. Anderson (1 860). E. B. & E. 

819 ; Dickinson v. Burrell, Dickinson v. Burrell, Stourton 

13. Burrell (1866), L. R. 1 Eq. 337 ; Re Cambrian Miniugr 

Co. (1882), 48 L. T. 114 ; James v. Korr (1889), 40 Ch. D. 

449. 

1237. .] — ^A hond fide transferee for 

value of a mtge., where the mtgor. does not join 
in the transfer, takes subject to equities of account 
between the mtgor. & mtgee. but not necessarily 
subject to any equity subsisting between the 
mtgor. & mtgee. under which the original security 
might be impeached. — Judd v. Green (1875), 
45 L. J. Ch. 108 ; 33 L. T. 597. 

AnnoialUm : — Consd. Nani-y-Rlo & Blaina Ironworks Co. v. 

Tamplin (1876), 35 L. T. 125. 

1238. ,] — Although the transferee of a 

mtge., without the mtgor. ’s concurrence, takes it 
subject to the equities affecting the account 
between the mtgor. &; mtgee., & can claim on his 
security no more than is justly due from the 
mtgor. ; yet, if the transfer be for value & without 
notice of equitable grounds which render the 
security impeachable by the mtgor. as against 
the mtgee., then, as between the mtgor. & trans- 
feree, the latter has the better equity, & is entitled 
to what is due to him on his security. — Nant-y- 
GLO & Biaina Ironworks Co., Ltd. v, Tamplin 
(1870), 35 L. T. 125. 

1239. ,] — By a marriage settlement in 

1832 certain real estates were settled to the use of 
the husband for life, with remainder, subject to 
a long term of years for securing portions for 
younger children, to the use of his first & other 
sons successively in tail male, & he was thereby 


empowered by deed or will to ch^ge a further 
sum for portions for younger chil&en. By a 
disentailing deed in 1854 his eldest son, with his 
consent as protector of the settlement, assured 
the settled estates in fee simple, subject to the 
uses, estates, & terms limited in the settlement 
anterior to the limitations in tail male all 
powers to such precedent estates belonging or 
annexed, to such uses as the father & son should 
by deed jointly appoint. They thereupon in 
exercise of the joint power created three mtges. 
upon the estates. Each mtge. deed contained 
{inter alia) a joint & several covenant by them 
for quiet enjoyment “ free & clear & freely & 
clearly . . . released ... & indemnified of from 
& against all & all manner of . . . portions, & 
especially** certain specified charges, but the 
power to appoint further portions was not specia|lly 
mentioned. The father survived his son & died 
in 1896, having by his will charged the estates 
with the further sum for portions for younger 
cliildren : — Held : upon the construction of the 
mtges. the power to appoint further portions had 
not been released, & therefore, the portions charge 
had priority over the mtges. — Nottidge v, 
Bering, Raban v. Dering, [1910] 1 Oh. 297 ; 79 
L. J. Oh. 439 ; 102 L. T. 145, 0. A. 

Annotation : — ^Mentd. Re Evered, Molineux v. Evered (1910), 

102 L. T. 694. 

1240. .] — Pltf. mortgaged land to his 

solr. to secure an advance of £4,000, & by way of 
collateral security transferred to him a sum of 
£3,000, debenture stock. The solr. then fraudu- 
lently induced pltf. to execute a memorandum 
giving a security on the stock in favour of deft, 
bank not merely for the £4,000 but for all advances 
by the bank to the solr. & the stock was transferred 
into the names of trustees for the bank who had 
no notice of the fraud. The solr. afterwards sub- 
mortgaged the land to the bank by way of equit- 
able deposit to secure his general indebtedness to 
them. The bank then obtained from the solr. 
a written memorandum of deposit of which they 
gave notice to pltf., & afterwards took a legal 
transfer of the rntge. The solr. then became 
bkpt., owing the bank a sum far exceeding £4,000. 
In a redemption action against the bank, pltf. 
sought to redeem the mtge. on payment of £1,000, 
being the amount of the mtge. debt less the value 
of the collateral security. The bank contended 
that he could only redeem on payment of the full 
£4,000 : — Held : the bank, being ignorant of the 
solr.*s fraud, were entitled as against pltf. to apply 
the stock towards the general indebtedness of the 
solr., but as regarded the mtge. of the land they 
weixi in no better position than their assignor, who 
could not have resisted pltf.’s right to redeem on 
payment of £4,000 less the value of the stock. — 
De Lisle v. Union Bank of Scotland, [1914] 1 
Oh. 22 ; 83 L. J. Ch. 166 ; 109 L. T. 727 ; 30 
T. L. R. 72 ; 58 Sol. Jo. 81. 

Annotation : — ^Mentd. Jameson t3. Union Bank of Scotland 

(1913), 109 L. T. 850. 

1241. Right ol mortgagor to set-off.] — Nomusii 
V, Marshall, No. 1234, ante, 

1242. .] — A trustee of real estate became 

mtgee. of the trust estate, partly by taking an 
assignment of a prior mtge., partly by taking an 
assignment of a mtge. created by his co-trustee 
& himself under their power for the purposes of 
the trust, & partly for money which he lent to the 
cestui q%te trust of the equity of redemption, subject 
to charges created by the will. The mtgee. & 


[1925] 3 D. L. R. 1151 ; [1925] 3 hell (1814), Beat. 472.—m, Matabklkulnd, Exploratiox Sl De- 

W. W. R. 113. — CAN. VELOPMENT Co.. Williamson’s Claim, 

1234xii. .]— Going r. Far- 1234 xJU. ,'h-Rc G^velo, UOOU 1 L R. 38.— IR. 
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trustee filed his bill for foreclosure simply. The 
cestui que trust of the equity of redemption filed 
his bill for an account of the trust & of the mtges., 
& that the mtgees. might be ordered to stand as 
securities only for the balance due to the mtgee. 

trustee upon the mtge. & trust accounts : — 
Held: the ct. might make one deci‘ee in both 
causes, so as to give the mtgor. any set-off he 
might be entitled to, or make a decree of fore- 
closure in the former suit, & a separate decree 
for an account against the trustee personally in 
the latter, according to the circumstances & 
justice of the case. — D odd v. Lydali., Lydall r. 
Dodd (1841), l Hare, 333 ; «0 E. 11. 1000. 

AnnoioAion : — ^Mentd. Re Taunton, Dolmard, Lane, Chrisiio 

V, Taunton, Dolmard, Lane. 1189.3] 2 Ch. IT.'i. 

See^ further^ Choses in Action, Vol. VIII., 
pp. 491-495, Nos. 587-608. 

1243. Equity to set aside original security — 
Bond fide transferee for value not affected.] — .I vdd 
V. Dreen, No. 1237, ante. 

1244. .] — Nant-y-glo & Blaina 

Ironworks Co., Ltd. %\ Tamplin, No. 1238, anU\ 

B. As regards Amount Originally Advanced. 

See, note, Law of Property Act, 1925 (c. 20), 
s. 68. 

1245. Receipt In body of, or Indorsed on deed — 
Full amount not In fact paid — Whether conclusive 
against mortgagor.] — Mtgors. executc‘d a nitgc. 
assigning their interest in a sum of Consols standing 
in the names of trustees to secure a sum advanced 
to them by the mtgee. Tin* recoijit for t his sum 
was indorsed on the mtge. de(‘d, A wa.s signed 
by the mtgors. Ilie rnigeo., befor<.» ilie time 
fixed for the payimmt of tlie sum advanced, 
assigned the mtge. debt tt) deft., who paid tlie full 
amount mentioned in the receipt, A had no notice 
of the existence of any equities between t he mtgor. 
A mtgee. other than those appearing from the 
mtge. deed. As a matter of fact, tlu^ mtgors. 
had only received a ])ortion of the money for whicli 
they had given their receipt : — Held : as betw't‘en 
the mtgor. A assignee, the assignee' liad the bett<'r 
equity, A was entitled to be paid tin; full amount 
mentioned in the receii)t indorsed on tlie mtge. 

The assign is bound to give cr(‘dit for all moneys 
received by an assignor before lie lias given notice 
of the assignment to the mtgor. (Fry, L..L).— 
Bickerton V . Walker (1885), 31 (’h. D. 151 ; 
55 L. J. Ch. 227 ; 53 iu T. 731 ; 31 W. K. MI, 
0. A. 

Annotations: — ^Apld. Batomaii r. Iliinf., 11904] 2 K. B. 5.30. 

Distd. Powoll t). Browiio (1907), 97 L. T. 107. Consd. 

Do Lisle V. Union llank of .Scotland, [1914] 1 Ch. 22. 

Re!d. French v. Hope (1887), 50 L. J. Ch. OO.'l ; Taylor 

V. Russell, [1891] 1 Ch. 8 ; Lloyds Bank v. Bullock. [1896] 

2 Ch. 192 ; Berwick v. Price, [1905] 1 Ch. 0.32 ; Biircholl 

V. Thompson, [1920] 2 K. B. 80. 

1246. .] — In Apr. 1883, pltf., in 

order to raise money, executed to his solr., H., 
a mtge. in fee to secui*e £200, a receipt for that sum 
being indorsed, but no money being paid to pltf. 
A few months afterwards H. deiJosited the mtge. 
A title deed with S. A co. to secure an advance 
of £100 to himself, S. A co. having no knowledge 
of the circumstances under which the mtge. was 
obtained by H. : — Held : as between pltf. A S. A 
co., the equity of the latter must prevail, A they 
were entitled to rely upon their security for the 
£100 A interest due from II.— French v. Hope 
( 1887), 56 L. J. Ch. 363 ; 56 L. T. 57. 


1247. •] — A solr. was instructed 

by defts. to procure a loan of a specified amount 
on the security of property belonging to them. 
A mtge. deed was prepared A executed by defts., 
purporting to be in consideration of the specified 
amount, the ivceipt whereof was acknowledged 
in the body of the deed. The solr. liimself advanced 
a sum of money the amount of wiiicli was disputed, 
but the deed was made out in the name of a clerk 
in the solr.’s office as mtgee. The mtge, debt was 
subsequently assigned to the solr. A by him, by 
way of sub-mtge., to pltfs.’ testator, for whom ho 
was also acting as solr. for the investment of 
money on mtge. The solr. A testator of pltfs. 
died without giving to defts. any notice oi the 
assignments, but notice was subsequently given 
by pltfs. of both assignments, A this action was 
brouglit in their names upon the covenants in the 
principal deed to recover the amount specified 
therein : — Held : ti'stator of pltfs. not having 
had actual or constructive' notice that the amount 
specified in the mtge. deed had not been paid, 
pltfs. were entitled t>o rely on t he acknowledgment 
contained in that deed, A to recover tlie amount 
there'in stati^d to liave been received. — Bateman 
r. Hunt, [1901 J 2 K. B. 530 ; 73 J.. .1. K. B. 782 ; 
91 L. T. 331 ; 52 W. B. 609 ; 20 T. J.. H. 628, C. A. 
^innotations : — Consd. Burcholl i\ TIioiuhhou, [1020] 2 K. B. 

80. Refd. Powell r. Browne (1907), 97 L. T. 107, 

1248. On Feb. 3, 1906, pltf. 

mortgaged certain reversionary interests to B., bis 
solr., for £2,500, which sum B. arraug(*d to lend to 
anothi'i* client of his at. a higher rate of interest 
than the rate lu' chargi'd pltf. This mtge. conta.ined 
the usual reiu'ijit elausii aekuowledging that the 
sum of £2,500 had t hat day been advaruH'd to tlie 
mtgor., plH. In fai^t, no money was advanced by 
B. t/o ]>lt/f. B. tlic'n inforuR'd ])ltf. that his other 
client had ex('cut.(ul a mtge. in favour of pltf, to 
secure the £2,500, A that In* would hold the deeds 
on his behalf as Ids soil*. No such int.ge. was in 
fact ever executt'd. On A]>r. 21, 1906, B. sub- 
mtgi^d. the mtge. of Feb. 3, 1906, t.o dt'ft., who 
knew that B. was tlie solr. of pltf. On this sub- 
nitge. A a eollal.f*raI siunirity B. obtained £1,200 
from deft.. I'lus (Collateral securit y turned out to 
be a forgery A of no valiK', A in June, 1906, B. 
absconded. Deft, when luc took tluc sub-mtge. of 
Ayir. 21, 1906, did not iiujuinc as t-o the state of 
acjcount betwticn pltf. A B. A no notJee was given 
to pltf. of this sub-nit/ge., wliicli jiltf, first heard 
of aft/(»r B. had absconded. l*ltf. claimed that the 
mtge. of Feb. 3, 1906, was void as against him on 
the ground that it was obtairu'd from him by 
fraudulent misrepresiuitation, A t.liat no money 
was in fact advanced on it, A that the sub-mtge. 
was also void as against him, A lie also claimed a 
re-as.«iignm(cnt of tlu' revtcrsionary interests by 
deft. : — Held : it would b(* unduly extending thii 
dictum of constiiictive notic(c if tlie claim of pltf. 
were allowed to be inaintairKRl ; A the receipt 
clause contained in the mtg(\ d<M*d operat(Ml as an 
(^stoppc^l. — PowKi.L V . Browne (1907), 97 T. 
854 ; 24 T. L. H. 71 ; 52 Hoi. Jo. 42, (J. A. 

1249. Recital In deed — No money In fact ad- 
vanced — Conclusive against mortgagor.] — Uomrs 
appointcid by Act of Pariiam<*nt for tlu; improv(<- 
ment of a town, w<T(i authorised to levy rates A 
also to boiTow money ui)on the (credit of the rates, 
giving therefor mtge. scjcuritiijs in a form contained 
in the Act, which mtges. were by the Act made 


PART VIIL SECT. 1, SUB-SECT. 9.— B. 

1245 i. Receipt in body of or indorsed 
on deed — Ftdl amount not in fact paid 
— Whether concluHvc against mortgagor. ] 


— An asslfirnee of a mtflro. takoB it 
subject to the actual state of the 
accounts between the mtsor. A rotcree., 
A (»tnnot, even where ft contains a 
formal receipt for the whole mtge. 


money, claim more in respect of it than 
lias been advanced. — ^M anley v. Lom- 
noN Loan Co. (1895), 23 A. K. 139 ; 
affd. (1896), 26 8. C. A. 443.— CAN. 
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Sect, 1. — Transfer: Syb-sect, 9, B. C. / svb^sect. 

10, A., B. C.] 

transferable. Money raised by virtue of the Act 
was, by sect. 123, to be applied, after payment of the 
costs, etc., of obtaining the Act, in payment of the 
interest upon any money borrowed upon credit of 
the rates, in carrying out the purposes of the Act, 
& then in discharge of the principal sums of money 
borrowed upon the credit of the rates. By other 
sects, of the Act any person who was himself a 
comr. was disqualified from entering into any 
(iontract with the comrs. & a penalty of £50 was 
inflicted upon any comrs. who did so. 

H., himself one of the comrs. for improving the 
town, having supplied the comrs. with a quantity 
of bricks for the purposes of the Act received from 
the comrs. mtge. securities for the price, in the 
form provided by the Acts, the mtges. stating that 
they were given in consideration of sums of money, 
“ advanced & lent by H. upon the credit & for 
the purposes of the said Act, & paid by him to the 
treasurer of the said comrs.’* no money having been 
in fact advanced or lent to them by H. Pltfs., 
as transferees of these securities, without know- 
ledge of the nature of the transaction between H. 
& the comrs., having brought an action against the 
comrs. : — Held : defts., the comrs., were estopped 
by the recital in the mtge. securities from denying 
that they were given in consideration of sums of 
money “ advanced & lent ” by H. upon the credit 
& for the purposes of the Act & paid by him to the 
treasurer of the comrs. — ^Webb v. Herne Bay 
Comrs. (1870), L. R. 5 Q. B. 642 ; 39 L. J. Q. B. 
221 ; 22 L. T. 745 ; 34 J. P. 629 ; 19 W. R. 241. 
Annotaiiorba : — Refd. Jic Hercules Insco.. Bruiiton's Claim 

(1874), Ij. R. 19 Eq. 302 ; Re Romford Canal Co., Pooock's 

Claim, Triokett’s Claim, Carew's Claim (1883), 24 Ch. D 

85. Mentd. R. v. ()harnwood Forest Ry. (1884), 1 T. L. R. 

161 : Hmith v. Chorley Plstrlct Council, [18971 1 Q. B. 

532 ; Re Jubilee Cotton Mills, [1922J 1 Cli. 100. 

C. Dealings with Mortgage Debt Prior to Transfer, 

1250. Duty of transferee — To Inquire as to state 
of account.] — Brad well v, Catchpole (1700), 3 
Swan. 90, n. ; 36 E. R. 781. 

Annotation : — ^Mentd. Munch v, Cockerell (1836), S Sim. 219. 

1251. Or to make mortgagor a party.] 

— Matthews v, Wallwyn, No. 224, ante, 

1252. Where mortgagor not a party — Trans- 
feree takes subject to subsisting state of accounts.] — 

Matthews v. Wallwyn, No. 224, ante, 

1253. .] — Chambers v, Goldwin, No. 

1071, ante, 

1254. .] — Turner v. Smith, No. 225, 

ayite. 


Sub-sect. 10. — ^Payment op Mortgage Debt by 
Mortgagor without Notice op Transfer. 

A, In General, 

1255. Mortgagor entitled to benefit of payments 
made before notice.] — The mtgee. on her marriage 
settled the mtged. estate on herself for life, 
remainder to the issue of that marriage. The 
mtgor. brings a bill to redeem ; deft, omits setting 
forth the settlement in her answer ; the mtgor. 
has a decree to redeem & pays the mtge. money. 
Afterwards the issue of the mtgee. brings an 
ejectment on the settlement, & recovers the mtged. 
premises. The mtgor. relieved, having paid his 
money pursuant to the decree, & having been in no 
fault.— C hapman v, Buncombe (1690), 2 Vern. 
142 ; 1 Eq. Cas. Abr. 146 ; 23 E. R. 699. 


1266. .] — ^Alter an assignment of a mtge., 

payments to the mtgee. without notice must 
be allowed by the assignee, the registry, the 
premises being in Middlesex, is not notice for this 
purpose. Tender after the bill filed of the balance, 
deducting the payments to the mtgee. with costs, 
deprived the assignee of subsequent costs. — 
Williams v, Sorrell (1799), 4 Ves. 389 ; 31 
B. R. 198, L. C. 

Annotaiiona : — ^Refd. Blckerton v. Walker (1885), 34 W. R. 

141 ; Dixon v. Winch, [1900] 1 Ch. 736 ; Turner v. Smith. 

[1901] 1 Ch. 213. 

1257. .] — Be Frazer, Ex p, Monro (1819), 

Buck, 300. 

Annotations: — ^Refd. Re Severn, Ex p, Colville (1831), 9 

L. J. O. S. Ch. 56 ; Re Gibbs, Ex p. Price (1844), 3 Mont. 

D. & Do G. 586 ; Cooke v, Hemmiofir (1868), L. R. 3 C. P. 

334. Mentd. Williams v. Thorp (1828), 2 Sira. 257 ; 

Leslie v. Guthrie (1835), 1 Bing. N. C. 697 ; Gardner v. 

Lachlan (1836), 5 L. J. Ch. 332 ; Gibson v. Overbury 

(1841), 10 L. J. Ex. 219 ; West v. Reid (1843), 2 Haro, 

249 ; Re Wilson, Exp. Assignees (1866), 14 L. T. 369. 

1258. .] — ^Where a debt not legally assign- 

able has been equitably assigned for value, & the 
debtor has had notice of the assignment all pay- 
ments which he may thereafter make to the pur- 
chaser on account of the debt are well made so 
far as the debtor is concerned, although the pur- 
chaser may have sold the debt, provided the 
debtor has no notice of the sale ; nor is it absolutely 
necessary for him on making such payment to 
require production of the original assignment. 

A judgment debtor had left his residence in 
enibarrassed circumstances. His brother in law 
paid the debt, took an assignment of it, after- 
wards mortgaged it, but the mtgees. gave no notice 
of their security to the debtor, whose residence 
at that time it did not appear that they had the 
means of ascertaining. The brother in law 
possessed himself of property of the debtor, & 
a settlement of accounts took place between them, 
in which the judgment debt formed an item, 
ending with the payment of a balance to the judg- 
ment debtor, & a general mutual release of all 
claims, including the judgment debt. The judg- 
ment debtor had no notice of the mtge., but did 
not obtain or require the deliveiy up of the 
assignment of the judgment debt : — Held : the 
mtgees, had no claim upon him in respect of it. 

If a ct. of equity laid down the rule that the 
debtor is a trustee for the assignee, without having 
any notice of the assignment it would be? impossible 
for a debtor safely to pay a debt to his credit or 
(Turner, L.J.). 

I see no substantial difference between actual 
payment & a release to the debtor founded upon 
a fair & bond fide arrangement (Turner, L.J.). — 
Stocks v, Dobson (1853), 4 Do G. M. G. 11 ; 
22 L. J. Ch. 884 ; 21 L. T. O. S. 189 ; 17 Jur. 539 ; 
43 E. R. 411, L. JJ. 

Annotations: — Consd. Berwick v. Price, [1905) 1 Ch. 632. 

Refd. Attorbury v. Wallis (1856), 8 Do G. M. &; O. 454. 

1259. .] — A brother & sister entitled in 

moieties to a reversionary interest in a fund in ct. 
mortgaged it to secure a debt of the brother, the 
sister joining, & being described in the security 
as a surety for the brother. The mtgee. obtained 
a stop order, & afterwards on his marriage assigned 
the mtge. debt to trustees, who however neither 
obt>ained a stop order nor gave notice to the sister 
of the settlement. On a petition of the brother 
stating that the tenant for life had assigned to 
him her life interest in his share of the fimd, &, 
that he had paid a portion of the mtge. debt, 
& praying for a transfer of his share of the fund. 


PART VIII. SECT. 1, SUB-SECT. 10. 
— A. 

1266 1. Mortgagor entitled to benefU of 


payments made before notice .] — Nioa i\ 
Bell (1901), 27 V. L. R. 82.— AUS. 
1255 ii. ,) — McDonouoh v. 


Dougherty (1862), 10 Gr. 42. — CAN. 

1265 iii. .] — Re Ambrose’s 

Estate, [19141 1 1. R. 123.— IR. 
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a solr. who had acted for the sister & for the mtgee. 
on the occasion of the mtge. took upon himself 
^thout authority to instruct counsel to appear 
for the sister & her husband, & also for the mtgee. 
wh^o was abroad, & to consent to or not oppose the 
petition. Upon the hearing of this petition the 
fund \^s ordered to be, & was transferi-ed out of 
1 ’ •* the mtgee. was not bound or affected 

by the unauthorised appearance for him ; neither 
the omission of the trustees to obtain a atop order, 
nor any of the above circumstances, operate fl to 
discharge the liability of the surety’s share, but it 
continued subject to the payment of the mtge. 
dcibt. 

AVhen a debt not legally assignable has been 
assigned in the only manner in wliich it ran be, 
that is to say, cniuitably, & the debtor has not 
notice of the assignment, he may, of coui'se, pay 
the assignor as safely <fe effectually for all j)urposes 
of the debtor as if the assignment had not been 
made (Knight UnucK, L..T.).— WiiEATLEy r. 
Bastow (1855), 7 De G. M. A: 0. 261 ; a Eq. Kep. 
859 ; 24 L. .T. Ch. 727 ; 25 L. T. O. S. 191 ; 1 
Jur. N. S. 1124; W. B. 540 ; 44 E. B. 102, L. .TJ. 
jinnotat i(ms .‘—Consd, .Slrau^o v. Ftuiks (1803), 4 (Jill'. 408 ; 

Boltyn r. Sahuoii, (1891] (’h. 48. Refd. Bradford Old 

Bank v. fcSiilclillo, [11)18] 2 K. B. 83.3. 

1260. .] — A. deposited deeds with his con- 

fidential soli*, with a memorandum of d<‘posit by 
way of equitable mtge. to secure the repayment of 
£3,000. The solr. handed the deeds iS: memo- 
randum to B. as security for i'2,000, together with 
a memorandum signed by himstdf that the £2,000, 
pai*t of the annexed £3,000 security, then belonged 
to B., with intei est at 5 per TJi(‘ solr. after- 

wards obtained a return of the d(*eds from B. upon 
an assurance that in Ji(‘u thereof others of ecpial 
value should be dej)osit(ul. Other deeds were 
subsequently de])osited, which proved to b(* 
worthless. Tije mtge. of £3,000 was paid off by 

A.’s representat ives, A the genuine de(*ds were given 
up to them by the solr. without the memorandum 
of deposit. No notice of B.’s security liad been 
given to A. B. tlien claimed paym(*nt of the 
£2,000 against tlio estate of A., upon the ground 
of constructive notice to A. throiigli Jiis confidential 
solr. : — Held : B., by neglecting to give notice to 
A. of tlie iransf(*r of the mtge. A by giving up the 
documents oiiginally dej)osit(‘d with liim, had lost 
any right he might have been against A.’s estaBi.— - 
Re Southampton’s (Lobd) E.statk, Abukn v. 
Southampton (Lokd), Banfatheu’s (’i.aim (1H80), 
16 Ch. D. 178 50 E. J. (Ti. 218 ; 43 L. T. 687 ; 

29W. R. 231. 

Aniwiatimis : — ^Refd. Dixon r. Winch, [D)00] I ('li. 73(J ; 

Turner r. Smltli, [lUOl] 1 Cl». 213. 

1261. .] — Bickfktox Walkek, No. 1215* 

ante, 

1262. .] — Dixon v. Winch, No. 1269, jiohI, 

B. [Vhat A mouiifs to Payment, 

1263. Delivery of goods.] — N okhish r. Mau- 
.siiALL, No. 1234, ante. 

1264. Release— Founded on fair & bond fide 
arrangement.] — S tocks?’. Dobson, No. 12.58, ante. 

1265. Balance of account in favour of mort- 
gagor — Appropriated to debt.] — In 1815 deft. 1*. 
became the purchaser from A. of a piece of land, 
the purchase-money to be paid in the years 1852 
& 1855, as mentioned in the agreement. A. 
retained the title deeds of the land, & in 1851 
deposited them with pltf. to .secure? the payment 
of a sum then advanced. Between deft. P. A A. 
there were various cash dtsalings, A in 1848, 
the amount due by P. in respect of the purchase- 
money, etc., was, by means of the money due to 


him, reduced. The accounts between the parties 
continued unsettled, A no appropriation of the 
balance due to P. W’as made by him by way ^f 
satisfaction of the residue of tlie purchase-money 
due to A., who in Dec, 1855, was adjudicated bkpt. 
The evitionce as to wiien P. received notice of 
pltf.'s equitable ndge. was conflicting: — Held: 
pltf. was entitled to a d(*eree against P. to the 
extent of the equitable interest which A. had in 
the land, no appiopriation of the debt due to P. 
having been made before he liad notice of the 
equitable lien of pltf. — Bayne v, Baker (1859), 1 
Giff. 241 ; 6 Jur. N. S. 366 ; 65 E. R. 903. 

1266. Not payment to person unauthorised by 
mortgagee.] — N. A T., who were mtgees., transferred 
their mtge. t-o pltf., who gave no notice to the 
mtgors. Aft(*rwards the mtgoi*s., intending to 
redeem, paid tlu* amount secun^d by the mtge. 
to tlie solrs. of N. A T. without ascertaining that 
they were authorised to receive it ; the solrs. 
misappropriated tlu' money. N. A T. executed 
a deed prepared by t heir solrs,, but wit-hout perusing 
same or knowing its contents, wiiich contained a 
recital acknowledging the receipt of the money, 
A juirported to convi*y t he pi’operty by th<^ direction 
of the mtgors. to their nominees. There was no 
proptT receipt, indorsed on the deed. Pltf. filed 
a bill of foreclosure against th(^ mtgoi*s. : — Held : 
pltf. wa.s <*ntitled to th(? usual foreclosure decree. — 
WiTHiNGTGN V, Tate (1869), 4 Cil. App. 288 ; 20 
E. T. 637; J 7 W. B. 559, L. 

Annotniion : — Distd. lie SDuthainplon’H KHtato, Alien v, 

Soulhainptou, Bunfaihur'H Claim (1880), 10 Cl). L>. 178. 

C, What Aynonnts to Notice, 

1267. Not registration in Middlesex registry.] — 

Williams v, Sorrell, No. 1256, ante, 

1268. Failure to call for title deeds when paying 
off mortgage.] — Stocks v , Dobson, No. 1258, ante, 

1269. .] — iTie ow ntjr of rcuil instate mortgaged 

it in to his solr, wiio shortly afterwards trans- 
ferred thc‘ mtge. to a client, the title deeds A the 
rntgf?. de(‘d, on wdiich the transfer was indorsed, 
being handed ov»*r ti) the transferee. The trans- 
ff*reo omitted to give notice of the transfer to the 
mtgor., A lie was ignorant of it. Afterwards the 
property was sold A W’as conveyc’d as free from 
incumbrances by the mtgor. A the original mtgee. 
to the juircluiser by a deed, i)rej)ar(ul by the solr., 
wdjich contained false recitals, the mtge. A the 
transfer of it. being sufijiressed. 

The purchase-money was n‘C<lv(ul by tlie solr., 
wlio out of it retaine.d the. mtge. debt A interest, 
A paid over the balamu^ to Ids (rlicuit, tlie mtgor. 
The purchaser had no noth'e of the mtge. The 
mtgor. did not call for the. title dec’ds or the mtge. 
deed when the mtge. was paid oil, but left every- 
thing to his solr., tlu; original mtgee., A signed what 
he Uild him to sign. Thcj solr. paid tlie interest 
on the mtg(*. debt to the transferee until he 
absconded, when the; fraud wuis diHcover(;d, The 
purchaser then clahrieil to hr)ld the jiroperty free 
from the mtge. : — field : as the mtgor. had been 
a party to the false recitals in the conveyance to 
the purchaser, A had not called for the title deeds 
w hen the mtge.. debt W'as retained by the solr. out 
of the purchase-money, he could not claim as 
against the transferee the benefit of the ordinary 
rule that payments made by a mtgor. to a mt^ee. 
without notice of a transf(;r are good as against 
the* transferee ; A tlie purchaser had no better 
c*quity against the transferee. Inasmuch as the 
evidence showed the mtgor. liad placed himself 
entirely in the hands of his solr., A constituted him 
his general agent in the transactions, the knowledge 
of the solr. must be imputed to him, A he must be 
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Mostgaoe. 


Sect, 1. — Transfer: Sub-sect, 9, B, & C,; sub-sect, 
10, A„ B, C,] 

transferable. Money raised by virtue of the Act 
was, by sect. 123, to be applied, after payment of the 
costs, etc., of obtaining the Act, in payment of the 
interest upon any money borrowed upon credit of 
the rates, in carrying out the purposes of the Act, 
& then in discharge of the principal sums of money 
borrowed upon the credit of the rates. By other 
sects, of the Act any person who was himself a 
comr. was disqualified from entering into any 
contract with the comrs. & a penalty of £50 was 
inflicted upon any comrs. who did so. 

H., himself one of the comrs. for improving the 
town, having supplied the comrs. with a quantity 
of bricks for the purposes of the Act received from 
the comrs. mtge. securities for the price, in the 
form provided by the Acts, the mtges. stating that 
they were given in consideration of sums of money, 
“ advanced & lent by II. upon the credit & for 
the purposes of the said Act, & paid by him to the 
treasurer of the said comrs.** no money having been 
in fact advanced or lent to them by H. Pltfs., 
as transferees of these securities, without know- 
ledge of the nature of the transaction between H. 
& the comrs., liaving brought an action against the 
comrs. : — Held : defts., the comrs., were estopped 
by the recital in the mtge. securities from denying 
that they were given in consideration of sums of 
money “ advanced & lent ’* by II. upon the credit 
& for the purposes of the Act & paid by him to the 
treasurer of the comrs. — W j^bb v, Uerne Bay 
COMRH. (1870), L. li. 5 Q. B. 042 ; 39 L. J. Q. B. 
221 ; 22 L. T. 745 ; 34 J. P. 020 ; 19 W. R. 241. 
Annoiaiwns : — ^Refd. He Heroulos Insce., Bruiitou’s Claim 

(1874), ti. R. 1» Eq. 302 ; lie Romford Canal Co., I*ooock’H 

Claim, Trlokett’s Claim, Carow's Claim (1883), 24 Ch. I) 

86. Mentd. R. v. Charnwood Forest Uy. (1884), 1 T. L. R. 

Ifll ; rtmith V. Chorley District Conncil, 11807] 1 Q. B. 

632 ; Be Jubilee Cotton MIIIh, [1922] 1 Ch. 100. 

C, Uealinr/s with Mortgage Debt Prior to 'Transfer, 

1250. Duty of transferee — To Inquire as to state 
of account.] — B rad well v, Catchpole (1700), 3 
Swan. 90, n. ; 30 E. R. 781. 

Anmdaiion : — ^Mentd. Munch v. Cookoroll (1830), 8 Sim. 219. 

1251. Or to make mortgagor a party.] 

--Matthew'S v, Wallwyn, 224, ante, 

1252. Where mortgagor not a party — Trans- 
feree takes subject to subsisting state of accounts.] — 

Matthews v, Wallwyn, Mo. 224, ante, 

1253. .] — Chambers v, Goldwhn, No. 

1071, ante. 

1254. .] — Turner v . Smith, No. 225, 

ante. 


Sub-sect. 10. — Payment op Mortgage Debt by 
Mortgagor without Notice op Transfer. 

A. In General, 

1255. Mortgagor entitled to benefit of payments 
made before notice.] — The mtgee. on her marriage 
settled th(^ mtged. estate on herself for life, 
remainder to the issue of that marriage. The 
mtgor. brings a bill to redeem ; deft, omits setting 
forth the settlement in her answer ; the mtgor. 
has a diicroe to redeem & pays the mtge. money. 
Afterwards the issue of the mtgee, brings an 
ejectment on the settlement, & recovers the mtged. 
premist*s. The mtgor. relieved, having paid his 
money pursuant to t he d(»(Teo, & having been in no 
fault. — Chapman v, Duncombe (1090), 2 Vern. 
142 ; 1 Eq. Cas. Abr. 140 ; 23 E. R. 099. 


1266. .] — ^After an assignment of a mtge., 

payments to the mtgee. without notice must 
be allowed by the assignee, the registry, the 
premises being in Middlesex, is not notice for this 
purpose. Tender after the bill filed of the balance, 
deducting the payments to the mtgee. with costs, 
deprived the assignee of subsequent costs. — 
Williams v, Sorrell (1799), 4 Ves. 389 ; 31 
E. R. 198, L. C. 

Annotatifyns : — Befd. Blckerton v. Walker (1885), 34 W. R. 

141 ; Dixon v. Winch, [1900] 1 Ch. 730 ; Turner v. Smith, 

[1901] 1 Ch. 213. 

1257. .] — Re Frazer, Ex p, Monro (1819), 

Buck, 300. 

Annotations : — ^Reld. Be Severn, Kx p. Colville (1831), 9 

L. J. O. S. Ch. 66 ; Be Gibbs, Ex p. Price (1844), 3 Monl. 

D. & Do G. 686 ; Cooke v. Horaminfir (1868), L. R. 3 C. P. 

334. Mentd. Williams v. Thorp (1828), 2 Sim. 257 ; 

Leslie V. Guthrie (1835), 1 Biug. N. C. 697 ; Gardner v. 

Lachlan (1836), 6 L. J. Ch. 332 ; Gibson v. Ovorbury 

(1841), 10 L. J. Ex. 219; West v. Reid (1843), 2 Hare, 

249 ; Be Wilson, Ex p. Assignees (1866), 14 L. T. 369. 

1258. .] — Where a debt not legally assign- 

able has been equitably assigned for value, & the 
debtor has had notice of the assignment all pay- 
ments which he may thereafter make to the i)ur- 
chaser on account of the debt are well made so 
far as the debtor is concerned, although the pur- 
chaser may have sold the debt, provided the 
debtor has no notice of the sale ; nor is it absolutely 
necessary for him on making such payment to 
require production of the original assignment. 

A judgment debtor had left his residence in 
embarrassed circumstances. His brother in law 
I^aid the debt, took an assignment of it, & after- 
wards mortgaged it, but the mtgees. gave no notice 
of their security to the debtor, wliose residence 
at that time it did not appe^ar that they had the 
means of ascertaining. The brother in law 
possessed himself of i)roperty of tlie debtor, & 
a settlement of accounts took i)lace between them, 
in which the judgnumt debt formed an item, 
ending with the payment of a balance to the judg- 
ment debtor, &> a general mutual release of all 
claims, including tlus judgment debt. The judg- 
ment debtor had no notice of the mtge., but did 
not obtain or n^quire the delivery up of the 
assignment of the judgment debt : — Held : the 
mtgees. had no claim upon liim in r(‘spoct of it. 

If a ct. of equity laid down the rule that the 
debtor is a trustee for tlie assignee, without having 
any notice of the assignimmt it would b(^ inij)ossible 
for a debtor safely to pay a debt to his creditor 
(Turner, L.J.). 

I see no substantial differenc(j between actual 
paynient & a release to the debtor founded upon 
a fair & bond fide arrangement (Turner, L.J.). — 
Stocks v, Dobson (1853), 4 De G. M. AG. 11 ; 
22 L. J. Ch. 884 ; 21 L. T. O. S. 189 ; 17 Jur. 539 ; 
43 E. R. 411, L. JJ. 

Annotations: — Consd. Berwick r. Price, [1905] 1 Cli, 632. 

Reid. Attorbiiry v. Wallis (1866), 8 Do G. M. & G. 464. 

1259. .] — A brother & sister entitled in 

moieties to a reversionary interest in a fund in ct. 
mortgaged it to secure a debt of the brother, the 
sister joining, A being described in the security 
as a surety for the brother. The mtgee. obtained 
a stop order, & afterwards on his marriage assipied 
the mtge. debt to trustees, wl\o however neither 
obtained a stop order nor gave notice to the sister 
of the settlement. On a petition of the brother 
stating that the tenant for hfe had assigned to 
him her life interest in his shai*e of the fund, A 
that he had paid a portion of the mtge. debt, 
A praying for a transfer of his share of the fund. 


PART VlII. SECT. 1, SUB-SECT. 10. 
— A. 

1266 1. Mortgoifor entitled to benefit of 


pntnntnts made before notice.) — Nioa v. 
Bkll (1901), 27 V. L. R. 82.— AUS. 
1265 U. .] — McDonough t*. 


Douohkrty (1862), 10 Or. 42.— CAN. 

1256 iii. .] — Be Aaibrose’s 

Estate, [1914] 1 1. R. 123.— IR. 
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Part VIII.— Assignment and Devolution of Mortgage. 


a solr. who hi^ acted for the sister & for the mtgee. 
on the occasion of the mtge. took upon himself 
without authority to instruct counsel to appear 
for the sister & her husband, also for the mtgee. 
who was abroad, & to consent to or not oppose the 
petition. Upon the hearing of this petition the 
fund was ordered to be, & was transferred out of 
ct. : — Held : the mtgee. was not bound or affected 
by the unauthorised appearance for him ; neither 
the omission of the trustees to obtain a stop order, 
nor any of the above circumstances, operate ri to 
discharge the liability of the surety’s share, but it 
continued subject to the payment of the mtge. 
debt. 

When a debt not legally assignable has been 
assigned in tlie only manner in wliicli it can be, 
that is to say, e(|uilably, & the debtor has not 
notice of the assignment, he may, of course, pay 
the assignor as safely & effectually for all purposes 
of the debtor as if the assignment had not been 
made (Knight Bruck, L.J.). — Wheatley v. 
Bastow (1855), 7 l)e G. M. it G. 201 ; 3 Eq. Kep. 
859 ; 24 L. .T. Ch. 727 ; 25 I.. T. O. S. 191 ; 1 
,Tur. N. S. 1124 ; 3 W^ B. 540 ; 44 E. R. 102, L. J.T. 
Avnoiatiims St raiij?« v. Fooks (18(;3). 4 (MIL 408 : 

Holton r. Sahriou, IlSOl] 2 (’h. 48. Refd. Hruilford Old 

Hank r. Sutclifle, 1101 8] 2 K. H. 833. 

1260. .] — A. deposited deeds with his con- 

fid(*ntial solr. with a memorandum of deposit by 
way of equitable mtge. to secure the repayment of 
413,000. The solr. handed the deeds it memo- 
randum to B. as security for £2,000, together with 
a memorandum signed by himself that the £2,000, 
part of the annexecl £3,000 security, then belonged 
to B., with interest, at 5 per cent. The solr. after- 
wards obtained a r(‘turn of the deeds from B. upon 
an assurance that in lieu thereof others of ecpial 
value should be deposited. Oth(*r deeds wctc 
subsequently deposited, which j)roved to b(i 
worthless. I’he mtge. of £3,000 was iiaid off by 
A.’s reprc^sentat ives, A the genuine deeds were given 
up to them by the solr. without the memorandum 
of deposit. No notice of B.’s security had been 
given to A. B. then claimed ))ayment of the 
£2,000 against the estate of A., upon the ground 
of constructive notice to A. through liis confidential 
solr. : — Held : B., by neglecting to give notice t.f> 
A. of tlie transfer ()f tlui mtge. by giving up the 
documents originally (leposit.(‘(l with Jiim, had lost 
any right he might have been against A.’s estate. — 
Re Southami’Ton’s {L{)Rrj) Estate, Ai.len v, 
Southampton (Lord), Ba.nfatijeu’s ('laim (1880), 
10 Ch. D. 178 ; 50 J.. J. Ch. 218 ; 43 J.. T. 087 ; 
29 W^ R. 231. 

AntwicUions : — Refd. Dixon r. Winch, [PJOOl 1 i'U. I'Mi; 

Tumor r. Smith, {1901] 1 Ch. 213. 

1261. .] — Bickektox V, Walker, No. 1245, 

ante. 

1262. .] — Dixox v. W’JXCH, No. 1209, poa/. 

R. Whai Aviounls io Payment. 

1263. Delivery of goods.] — Norhish r. Mar- 
shall, No. 1234, ante. 

1264. Release — Founded on fair & bon& fide 
arrangement.] — Stocks?’. J)(?hsox, No. 1258, ante. 

1265. Balance of account In favour of mort- 
gagor — Appropriated to debt.] — In 1815 deft. 1\ 
became the purchaser from A. of a piece of land, 
the purchase-money to be paid in the years 1852 
& 1855, as mentioned in the agreement. A. 
retained the title deeds of the land, & in 1851 
deposited them with pltf. to secure the payment 
of a sum then advanced. Between deft. P. A A. 
there were various cash dealings, A in 1848, 
the amoimt due by P. in respect of ilie purchase- 
money, etc., was, by means of the money due to 


him, reduced. The accounts between the parties 
continued unsettled, & no appropriation of the 
balance due to P. was made by nim by way 9! 
satisfaction of the residui? of the purchase-money 
due to A., who in Dec. 1855, was adjudicated bkpt. 
The evidence as to when 1*. received notice of 
pltf.’s equitable mtge. was conflicting : — Held : 
pltf. was entitled to a decree against P. to the 
extent of the equitable interest which A. had in 
the land, no appropriation of the debt due to P. 
having been made bofoi'e he had notice of the 
equitable lien of pltf. — Rayne v. Baker (1869), 1 
Giff. 24 1 ; 0 Jur. N. S. 366 ; 05 E. H. 903. 

1266. Not payment to person unauthorised by 
mortgagee.] — N . A T., who were mtgoes., transferred 
their mtge. to pltf., who gave no notice to the 
mtgors. Aftorwai’ds the mtgors., intending to 
redeem, paid the amount secured by the mtge. 
to the soli’s, of N. A T. without ascertaining that 
they were autliorised to receive it ; the solrs. 
misai>propriat.ed the money. N. & T. executed 
a deed prepared by t heir solrs., but without perusing 
same or knowing its (contents, which contained a 
recital acknowledging the receipt of the money, 
A purported to convey tlie pro])erty by the direction 
of the mtgors. to their nomint^es. There was no 

I proper receipt indorsed on the deed. l*ltf. tiled 
a bill of foreclosures against the mtgors. : — Held : 
pltf. was tuititlod to the usual foresclosuro dticrce. — 
WrriHNGTON V. Tate (1809), 4 C3i. App. 288 ; 20 
L. T. «37; 17 W.R. 559,L.G. 

AnmtlnHon : — Distd. He Soiithatiipt.on’s EHlalo, Alien v, 

Soutliainptou, Hunfather's Clalin (1880), IG Ch. D. 178. 

C. What A nmmUt io Notice. 

1267. Not registration In Middlesex registry.] — 

Williams v . Hohuell, No. 1250, ante. 

1268. Failure to call for title deeds when paying 
off mortgage.] — Stoimcs v . Dobh<^>n, No. 1268, ante. 

1269. .] — I’lie owiRsr of real estate mortgaged 

it in fee to his solr. who shortly afterwards trans- 
ferred the mtg(5. to a client, Iho title deeds A the 
mtge. deed, on %v)iich the transfer was indorsed, 
being hand(;d over t-o thcj transferee. Tlie trans- 
feree oruif-ted to givt; notice of the transfer to the 
migor., A lie was ignorant of it. Afterwards the 
property was sold A was conveyed as fnse from 
incumbrances by ilu* inigor. A t-hii ui‘iginn.1 mtg(i(s. 
to the purcdiaser by a deed, ])r(*par(‘d by ilui solr., 
winch contained false recitals, tlie mtge. A tlie 
transfer of it- bedng supiirc'sscid. 

The purchase-nu)n<‘y was receiver! by the solr., 
who out of it retained tlu^ mtge, debt A interest, 
A paid over Ihci balanet? to his clicuit, the intgor. 
Tin; purchaser had no not ice of t he mtge. The 
mtgor. did not call for th(j tithj deeds or the mtge. 
deed whf^n the mtge. was paid off, but left evcjry- 
thing to his solr., the original rritg(?o., A signed what 
he told him io sign. The solr. paid the interest 
on the rnige. debt to th(i iransftjree until he 
absconded, when the; fraud was discovered. The 
purchaser then claimed to hold the property free 
from the mtge. : — IleAd : as tJu* intgor. had been 
a party to Uk? false recitals in the conveyance to 
the purchascfr, A had not called for the title deeds 
when the mtgC5. debt was retaiiRid by the solr. out 
of the purcliase-money, he could not claim as 
against the transferee the*, benefit of the ordinary 
rule that payments made by a mtgor. to a mtgee. 
without notice of a transf(?r are good as against 
tlie transferee ; A the purchasfT had no better 
equity again.st the. transferee. Inasmuch as the 
evidence showed tlu? intgor. had placed himself 
entirely in the hands of his solr., A constituted him 
his general agent in the transactions, the knowledge 
of the solr, must be imputed to liim, A ho must be 
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Mortgage. 


Sect, 1. — Transfer: Svb-secU 10, C.; sub-sects. 11, 
12, 13, 14 15.] 

treated as having had notice of the transfer of the 
mtge. ; & consequently the payment of the mtge. 
debt to the solr. was not effectual as against the 
transferee, & the mtge. must be treated as still 
subsisting in her favour, & the purchaser must hold 
the property subject to it, but with a right to be 
indemnided against it by the mtgor. — J)ixoN v. 
Winch, [1900] 1 Ch. 736 ; 69 L. J. Ch. 465 ; 82 
L. T. 437 ; 48 W. R. 612 ; 16 T. L. R. 276 ; 44 
Sol. Jo. 327, C. A. 

JnnotationB Turner v. Smith. [1001] 1 Ch. 213; 

Berwick v. Price, [1905] 1 Ch. 632 ; I*owell v. Browne 

(1907), 97 L. T. 854. 

1270. Notice to mortgagor’s solicitor.] — Dixon 
V. Winch, No. 1269, ante. 

1271. .] — Pltf. was the transferee under a 

deed of 1898 of a mtge. of an absolute share in 
trust premises by a deed dated in 1896. By deed 
dated in 1901, which recited that he had already 
charged his share with £350, the beneficiary 
assigned his equity of redemption in the trust 
premises to the solr. for deft, trustees, who was also 
solr. for the mtgee. & transferc^e. The trust funds 
becoming divisible, the trustees, believing the 
statement of the solr. that he was absolutely 
entitled, allowed the solr. to r(‘ceive tlie whole of 
the share of the beneficiary in the trust funds. No 
notice of the mtge. or transfer was given to the 
trustees. 

In an action by the transferee of the mtge. of 
1896 against the trustees of the settlement com- 
prising the trust premiscis claiming an account of 
principal, interest, &> costs owing under the mtge. ; 
— Held : in the (dreumsf ances the trustees were 
set on inquiry how the alleged assignee came to 
be such assignee, & in the course of such inquiry 
they would liave discovered notices of something 
affecting the assignee’s title, ^ must be held 
responsible to the holder of the mtg(*., not being 
able to shelter themselves froiri responsibility 
behind the fraudulent agent whom th(iy employed 
to make the inquiry. — Davis v. IIptchinos, 
[1907] 1 Ch. 356 ; 76 L. .1. Ch. 272 ; 06 L. T. 293. 
Afinotalion : — Mentd. Re AllHop, Whittaker v. Bam ford, 

11914] I (^h. 1. 


SLJB-SECri\ 11 . — AuTIIOHTTY TO ReCEIVK 
Mortoage Money. 

See Law of Property Act, 1925 <c. 20), ss. 23, 09. 

1272. Payment by transferee — To solicitor In 
possession of transfer deed — Transfer executed by 
mortgagees.] — G. & II. were mtgees. for £1,000 
on property of S. 'Dieir solrs., D. & P., who 
had the deeds in their custody, applied to deft., 
who was also a client of theirs, saying that they 
believed he had £1,000 to invest on mtge., & that 
G. & n. wanted £1,000 on a transfer of H.’s mtge. 
Deft, inspected the property, & being satisfied, he, 
on June 19, 1878, sent the £1,000 to D. & P., 
who gave him a receipt for it. In July, D. & P. 
fraudulently induced O. & H. to execute a deed of 
transfer to deft, with a receipt indorsed, which 
deed they stated to G. & H. to be a deed of recon- 
veyance to 8. on his paying off the mtge. D. & P. 
shortly afterwards handed this deed with the title 
deeds to deft., & went on paying him interest 
as if they had received it from S. who was in 
fact paying his interest to the agents of G. & 


H. G. & H. made no inquiry as to the mtge., 
& this went on till 1883, when D. & P. became 
bkpts., & the £1,000 received from deft., which 
had never been handed over to G. & H., was lost. 
G. & H. then brought their action against deft., 
asserting a right against the property in the 
nature of an unpaid vendor’s lien : — Held : as 
pltfs. by the deed of transfer & receipt which they 
handed to D. & P. enabled them to represent to 
deft, that the £1,000 which he had previously 
handed to D. & P. had come to the hands of pltfs., 
they had raised a counter-equity which prevented 
their claiming a vendor’s lien, though this would 
not have been the case if, D. & P. having no 
authority to receive money for pltfs. deft, had paid 
the £1,000 to D. & P. at the time when the deeds 
were delivered to him, since he would then have 
known that pltfs. had not received the money. — 
Gordon v. James (1885), 30 Ch. D. 249 ; 53 L. T. 
641; 34 W. R. 217, C. A. 

Annotationa : — Consd. National Provincial Bank of England 
V. Jackson (1886), 33 Ch. D. 1. Expld. Coupe v. Collyer 
(18.90), 62 L. T. 927. Consd. London Freehold & Lease- 
hold Property Co. v. Suffleld, [1897] 2 Ch. 608. 


Sub-sect. 12. — Equitable Rights of Person 
PAYING OFF Mortgage Debt. 

1273. General rule — Right as equitable trans- 
feree — Without actual transfer.] — ^A mtgee. of two 
estates, A. & B., of which A. was subject to a 
first mtge., in exercise of a power of sale in his 
mtge., sold the estate A. The first mtgee., to 
whom another debt was due upon an equitable 
deposit of a policy of assurance & other documents 
by the mtgor., refused to join in the conveyance 
to the purchaser, unless he received out of the 
purchase-money the amount due to him on both 
his mtges. That amount was paid to him accoi'd- 
ingly, & the documents comprised in the equitable 
deposit W(ire delivered to the second mtgee. The 
balance of the proceeds of sale was insulficient 
to discharge what was due to the second mtgee. ; 
— Held : as the equitable mtge. was paid 
with money which, had the first mtgee. not 
claimed the right to consolidate, w’ould have 
belonged to the second mtgee., it was in fact paid 
by the second mtgee., who by the fact of such 
payment became equitable transferee, & was 
entitled to consolidate that mtge. with his mtge. 
on estate B. 

What then were the rights of pltf. as between 
them & the trustees in bkpey. of the mtgor. 
As they had paid under compiilsion of law this 
sum of £273 to T. they were entitled to stand in 
his place as against the mtge. of the securities, & 
in other words they were what we call equitable 
transferees oven without a transfer being execut/cd 
(Jessel, M.R.). — Oracknall v. Janson (1879), 
11 Ch. D. 1 ; 40 L. T. 040 ; 27 W. R. 851, C. A. 
Annotation : — ^Mentd. Wlsran r. English & Scottish Law IJfe 

Ashcc. Assoou., [1909] 1 Ch. 291. 

1274. Payment at request of mortgagor — Security 
kept alive — Doctrine of subrogation.] — Pltfs., at 
the request of trustees of a marriage settlement 
& of the tenant for life under the settlement, 
)aid off £600 part of a mtge. debt of £1,000 on a 
easehold house comprised in the settlement. 
There was no transfer of the £600 of the mtge. 
debt to pltfs. but interest was paid to them. 
On the death of the tenant for life the appointees 


part VIII. sect. 1. SUB-SECT. 12. 

q. DiaeJiurge from lUtbilUy ,] — On an 
aHHigniuent of a nitKt\, the 
(covenanted to pay the aeaifmee all 


money.** KtHJured by the mt«re., accordlnir 
to its terms, in the event of default 
lieine: made by the mt^ors. ; — Held : 
the orifirinal mtfrees. were entitled upon 


payment forthwith after decree of 
principal, interest. Sc, the costs of an 
undefended action at law against them 
upon their covenant, to be dlsohiuged 



Part VIII. — ^Assignment and Devolution of Mortgage. 386 


of the leasehold house obtained a transfer to them 
selves from the mtgee. of the remaining mtge. 
debt of £400, & of the premises, but subject to the 
equity of redemption, & they also obtained the 
title deeds. Pltfs. advanced the £600 out of trust 
money : — Held : (1 ) the mtge. was not discharged, 
but was kept alive to the extent of £600 ; (2) the 
doctrine of subrogation applied to the case, 
pltfs. had a right to stand in the shoes of the 
trustees of the settlement. — Patten v. Bond 
(1889), 60 L. T. .583 ; 37 W. R. 373. 

Annotations: — As to (1) Apld. Chetwynd v. Allen, [1899] 

1 Ch. 353 ; Butler v. Rice, [1910] 2 Ch. 277. 

1275. Charge on both properties in 

first mortgage.] — C. being entitled as a trustee for 
his wife to property X. & beneficially to property 
y., mortgaged both properties, with the consent 
of his wife, to T. to secure £2,000. C. af Upwards 
requested M. to lend him £1,200 to pay off an 
existing mtge. on X., promising to tninsfer the 
mtge. to him, but without disclosing the fact that 
X. belonged to liis wife or informing him of the 
amount of, or that Y. formed part of the security 
for, the first mtge. M. advanced the £1,200, & 
C. applied £1 ,000 of that sum in paying off j)art of 
the £2,000 owing to T., afterwards executed a 
mtge. of X. to M. to secure the £1,200 so advanced 
by him: — Held: (1) when M. advanced the 
£1,200 on the above promise by C., & the £1,000 
was applied in part payment to T., the charge on 
both X. & Y. was kept alive in equity in favour of 
M. ; (2) M. did not lose the benefit of his charge by 
taking the equitable mtge. executed by C. on X., 
the charge thereby given not operating as a rtdease 
or extinguishment of the prior charge tSt there being 
no reason for presuming a merger of the s(‘curilies. 
— CiiETWYND V. Allen, 1 ‘^53 ; 68 

L. J. Ch. 160 ; 80 L. T. 110; 47 W. U. 200 ; 43 
Hoi. Jo. 140. 

Annotation :—Asto (1) Apld. Butler v. Rice, [1910] 2 Ch. 277, 

1276. Mortgagor ignorant of payment — Security 
kept alive.] — Mrs. R., the wife of C\ L. Ji., was the 
own(T of a leasehold house in Bristol dc of jjro- 
perty in Cardiff, which were together subject t-o 
a charge in favour of a bank to secure £450 A 
interest, A the title* den'ds of both prop<;Hies 
were deposited with the bank. Mr. II. asked 
pltf. to lend him £450 for the purpose of paying 
off the mtge. Pltf, tliought the mtged. jjroperty 
belonged to Mr. II. A did not know of tlie ('ardiff 
property, A he agreed to advance the money upon 
having a legal mtge. for £300 on t he Bristol pro- 
perty A a guarantee of £150 by Mr. A Mrs. II. ’s 
solr., who was to hold the deeds for him in the 
meantime. Mrs. R. did not know of this trans- 
action. The money was paid A tlie deeds of the 
Bristol property were now in the custody of the 
solr. as stakeholder. Mrs. II. refused to execute 
a mtge. in favour of pltf., A he brought this ai;tion 
against her, her husband, A the solr., for a declara- 
tion that he was entitled to a charge on the Bristol 
property for £450 A interest. The question was 
whether the mtge, must b<^ presumed to have been 
kept alive in the pltf.’s favour : — Meld : on the 
facts, it must be presumed that pltf. intended to 
keep the charge alive in his own favour. — Butler 
V. Rice, [1910] 2 Ch. 277 ; 79 1.. J. Ch. 652 ; 103 
L. T. 94. 


Presumption as to merger.] — See Part XIV., 
Sect. 4, sub-sect. 2, G., poet. 


Sub -SECT. 13. — ^Assurances for Charitable 
Purposes. 

See Charities, Vol. VIII., pp. 267-270, Nos. 
293-314, 325-351. 


Sub-sect. 14. — Stamp Duty. 

See, now. Stamp Act, 1891 (c. 39), s. 02, Sched. I. ; 
Law of Pn)perty Act, 1925 (c. 20), s. 112 ; A, 
generally. Revenue. 

1277. Transfer with further advance — Old equity 
of redemption extinguished.] — By an indenture in 
1877, aft.er reciting that by a mtge. in 1872, 
W., the mtgor., had conveyt‘d C(*rtain heredita- 
ments to secure £350 lent to him by the mtgees. 
with a proviso for redemption on payment of the 
£350, it was witnessed that in consideration of 
£350 paid by H. to the mtgees. at W.’s request in 
satisfaction of all moneys owing upon the i*ecitod 
mtge., the rc'ceipt of which £350 the mtgees. 
acknowledged, A therefrom released 8. A W., 
A also in considtTaiion of £120 paid by H. to \V., 
the mtgt'es. conveyed A reh'ased, A W. rt'loased 
conlirnKMi to S. in fee, Uw hereditaments dis- 
cliarged from ilie said proviso for r(*demption ; 
wiili a proviso for rod(‘mptioti on payment by W. 
to S. of the two sums of £350 A £120, making 
together the sum of £470, A a covenant by W. for 
payment tliert'of to S. : — Meld : t hough th('re was 
no formal assignment of t ins old debt of £350 A 
though that d(*bt A t he old equity of redemption 
were ext inguisluul, the indentun* of 1877 was as to 
the £350 in Hubstanc(* a. “ transfer of a mtge.” 
witliin Stamp Act, 1870 (c. 97), sclu^d. was there- 
fore liabh* to bi^ stamped as a transfer, W’ith a 
further ad valorem duty on the fresh advance of 
£120, A was not liable t-o be stampcul as a “ rutge.*’ 
for £470. — Walk v. Inland IIiovi-inuk (V)mrr. 
(1879), 1 Kx. 1). 270 ; 48 L. J. Q. B. 574 ; 4 I L. T. 
165 ; 27 W. H. 916. 

Amu A at urns : — Folld. r. I. R. CornrH. (1899), 

81 L. T. 199. Refd. (’Ity of London Brnwory Co. v. 
I. R. Coiiirn. (1898), 78 L. T. 39. 

1278. Transfer of balance of mortgage — Old 
equity of redemption extinguished.]— Hum pure yb 
V. Inland Hkvknuk (N)Mkh., No. 608, ante. 

Mortgage to friendly society.] — Sec J^'kiendly 
SociKTiKH, Vol. XXV., p. 295, No. 47. 


Hub-sect. 15. — Other Cases. 

1279. Mortgagee Joining in transfer to pass legal 
estate — Liability on covenants.] — A mtgee. joining 
for thf‘ sake of pa.sHing the legal estate only is to 
De held as strictly to his covenant as any other 
covemintor. — (Clifford v. Hoark (1874), L. II. 9 
C. P. 362 ; 43 L. J. C. P. 225 ; 30 L. T. 465 ; 22 
W. H. 828. 

Annoiatums : — ^Mentd. Slcotchley v. Berffcr (1893), 69 L. T. 
754 ; Strick t>. City OfflcoH Co. (1906), 92 T. L. R. 667 ; 
Pettoy V. ParHons, [1914] 2 Ch. 653. 

1280. Security with proviso against assignment 
— Subsequent assignment by transferee — Lloyd’s 


from further liability. & to an assliru- 
mont of pltf. *8 securities upon payment 
of any costB he miirht have against the 
other parties. — T aylor r. Sharp 
( 1885), 2 Man. L. R. 35.— €AN. 

p. Assignee of mortgaged property 
— Trustee far person paging off mart- 
J. — VOL. XXXV. 


I uagee,] — Walcott v. Condon (1853), 6 
I Ir. Jur. 15. — IR, 

PART VIII. SECrr. 1, SUB-SECT. 16. 

t. Transferor covenanting to pay on 
df/auW.}— On the transfer of a mtge. 
the mtgee. covenanted that If default 
were made in payment of the mtge. 


money, he would pay the same : — 
Held : this did not (Minstitute him a 
Huroty. — CLAitKE: v. Best (1860), 8 Or. 
7.-^AN. 

a. Effect of misrepresentation. — 
No ej^e passes by assignment .^ — 
flERCiiMER V. Elliott (1887), 14 O. R. 
714.— CAN. 


C 0 



386 MORTGAGE. 


Sect. 1. — Transfer: Sub-sect, 15. Sect. 2: Sub-sects. 

1 <&: 2. Sect. 3 : Sub-sects. 1, 2 3.] 

bond.] — Samuel Montagu & Co. v. Weston, 
ClEVEDON & PORTISHEAD LiGHT RYS. CO. (1903), 
]9 T. L. R. 272. 

Mortgage Insurance policy.] — See Insur- 
ance, Vol. XXIX., p. 420, No. 3278. 

Transfer to company taking land under com- 
pulsory powers.] — See Compulsory Purchase, 
Vol. XT., p. 250, No. 1536. 


Sect. 2.-~SUB.M0RTGAGE. 

Sub-sect. 1. — Rights and Liabilities op 
THE Mortgagee. 

See, now. Law of Properi/y Act, 1925 (c. 20), 
ss. 85. 80, 136, Scheds. I., VII. (4), VIII. (4). 

1281. Right to sub-mortgage.] — It is admitted 
that the mtgee. may create such estates as he 
phiases ; he may convey, by way of sub-mtge. to 
whom & in as many parcels as ho pleases (Lord 
Hersctiell). — Taylor v. Russell, [1892] A. C. 
244 ; 01 L. J. Ch. 057 ; 00 L. T. 505 ; 41 W. R. 
43 ; 8 T. L. R. 403 ; 30 Sol. Jo. 379, II. L. 
yinnolfdions : — Mentd. Powell v. London & Provincial Bank, 

1 CIi. (110; London Sc County Banking Co. 
Goddard, 11897] 1 Ch. 64*2 ; Taylor v. London & County 
Banking Co., London &. County Banking Co. v. Nixon, 
{1901 1 2 Ch. 231. 

1282. Right to insist on recovery of money due 
from mortgagor.] — One assigning a mtge. in order 
to securcj his own debt is in the situation of a surety ; 

6 may insist upon i)roceedings for the recovery of 
the mon(?y du(*, unless his creditor, the assignee, 
will relitjve him from all claim beyond what the 
rntge. may produce. — G urney v. Seppings (1840), 
2 Ph. 40 ; 1 Coop. temp. Cott. 12 ; 16 L. J. Ch. 385 ; 

7 L. T. O. S. 317 ; 47 E. U. 719, L. C. 

Right to pledge security.] — See Bankers & 
Banking, Vol. IIL, pp. 271-275, Nos. 844-857. 


Pending the enquiry the sub-mtgee. was permitted 
to enter a claim for the full amount . — Ee Wright, 
Ex p. Mackay (1841), 1 Mont. B. & Be G. 550, 
Ct. of R. 

Annotaivm: — ^Refd. Re Hichards, Humber v, Bichards 
(1890), 45 Oh. D. 589. 

1286. Form of order for sale .] — Re Vau- 

ghan, Ex p. Powell (1847), Be G. 405. 

1286. Sub-mortgagee takes subject to equities.] — 

Cookell V. Taylor, Collett v. Preston, Preston 
V. Collett, No. 1236, ante. 

1287. No notice given to mortgagor.] — 

Norrish V. Marshall, No. 1234, ante. 

1288. .] — The bankers, who took an 

equitable mtge. by way of deposit of this mtge. to 
G., not having given notice, the mtgees. are bound 
by the subsequent transactions between the mtgor. 
Sd the original mtgee. in relation to that mtge. 
(Lord Westbury, 0.). — Reeve v. Whitmore, 
Martin v. Whitmore (1863), 4 Be G. .T, & Sm. 1 ; 
3 New Rep. 15 ; 33 L. J. Ch. 63 ; 9 L. T. 311 ; 9 
Jur. N. S. 1214 ; 12 W. R. 113 ; 40 E. R. 814, 
L. C. 

Annotations : — Mentd. Brown v. Bateman (1867.), L. R. 2 
C. P. 272 ; Cole v. Kornot, Thompson v. Cohen (1872), 41 
L. J. Q. B. 221 ; Re Waugh, Kx p. Dlckln (1876), 4 Ch. D. 
527, n. ; Loatham v. Amor (1878), 47 L. J. Q. B. 581; 
Beeves V. Barlow (1884), 12 Q. B. D. 436 ; Church v. Sage, 
Froy, Claimant (1892), 67 L. T. 800 ; Re Lind, Industrials 
Finance Syndicate v. Lind, [1916] 2 Ch. 346 ; National 
Provincial & Union Bank of England v. Charnloy, [1924] 
1 K. B. 431. 

1289. .] — Be Lisle v. Union Bank of 

Scotland, No. 1240, ante. 

-.] — See Sect. 1 , sub-sect, 9, ante. 


Sect. 3.— DEVOLUTION ON DEATH. 

Sub-sect. 1. — Devolution on Personal 
Representative. 

SeCi now, Administration of Estates Act, 1925 
(c. 23), ss. 1,3 (l)ii. 


Sub-sect. 2. — Rights and Liabilities op 
THE Sub-Mortgagee. 

See, 'now. Law of Property Act, 1925 (c. 20), 
ss. 85, SO. 130, Scheds. L, VIl. (4), VIII. (4). 

1283. Exercise of power of sale — Bankrupt mort- 
gagee — Equity of redemption purchased by bank- 
rupt — Right to sale of whole interest.] — Bkpt. 
having a mtge. term deposited the mtge. deed with 
a pai'ty, by way of equitable mtge., & afterwards 
jjureliased th(^ equity of redemption : — Held : the 
wliole of bkpt.’s interest in the property must be 
sold, A. his assignees join in the conveyance to the 
purcliasor. — lU Watts, Ex p. Tufpnell (1834), 
1 Mont, it A. 020 ; 4 Beac. it Ch. 29, Ct. of R. 

1284. Prior inquiry as to amount 

of original mortgage debt.] — A person, to whom 
estates are mortgaged to secure the balance due 
from time to time on an account current, mortgages 
his interest under this mtge., & becomes bkpt# 
The sub-mtgoe. cannot liavo an order for sale of 
tlie original mtge. debt, without a preliminary 
impiiry as to its amount. In such a case, it is 
not necessary to give notice of the sub-mtge. to 
the original mtgor., to take the mtge. debt out of 
the ordcM* iV disposition of the original mtgee. 


Sub-sect. 2. — In What Form Devolving. 
See Administration of Estates Act, 1925 (c. 23), 
ss. 1-3. 

1290. Devolves as personalty.] — Mtge. money 
decreed to the exor. & not to the heir. — Stanley 
V. Mandesley (1605), 1 Rep. Ch. 254 ; 21 E. R. 
565. 

1291. .] — Owen v. White (1007), Freem. 

Ch. 120 ; 3 Rep. Ch. 20 ; 22 E. R. 1102. 

1292. Limitation to heir.] — Pawlett v. 

A.-G., No. 854, ante. 

1293. .] — Rightson v. Overton 

(1677), Freem. Ch. 20 ; 2 Eq. Cas. Abr. 429 ; 22 
E. R. 1030, L. C. 

1294. .] — Turner v. Turner (1079), 

2 Rep. Ch. 164 ; 21 E R. 044. 

1296. No entry by mortgagee.] — Gorge 

(Lord) v. Billington (1007), 1 Rep. Ch. 279 ; 21 
E. R. 572. 

Annotation : — Oonsd. Thornborough v. Baker (1675), 3 
Swan. 628. 

1296. .] — Yate V. Hooke (1069), 2 

Rep. Ch. 39 ; 21 E. R. 610. 

1297. .] — Smith v. Smoult (1068), 1 Cas. in 

Ch. 88 ; 22 E. R. 708. 


part Vlll. SECT. 3, SUB-SECT. 1. 

b. General rule .] — The personal re- 
preHentative of a deceased mtffeo. 
18 entitled to tlie mlgt^ money, but the 
int^rer. Is entitled to I'edeom upon pay- 
ment to the i*eal repi'osentative. — 


Walduck V . COLQIN (1868), 5 W. W. & 

A*B. 1.— AUS. 

o. Sale of mortgage 6y executf)r .] — 
All exor. holding a mtro. given to 
testator, sold 8c assigned it, twng the 

S urohaser’s promissory notoe payable 
i himself or order : — Held : upon an 


i!<8ue of plene adminitilravU, this iu law 
amounted to a receipt of the original 
debt, making the exor. chargeable with 
the mtge. as an asset in possession. — 
Macbeth r. Macbkth (1867), 26 U. C. 
B. 549.-- -CAN. 
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1208* .] — ^The exor., not the heir, of a mtgee. 

in fee, is entitled to the money secured by the 
mtge. — Thornborough v, Baker (1676), 3 Swan. 
628 ; 2 Eq. Gas. Abr. 428 ; 1 Freem. Ch. 143 ; 1 
Oas. in Ch. 283 ; 36 E. H. 1000. 

Annotations : — Folld. Tabor r. Tabor (1679), 3 Swan. 635 ; 

Taber V. Grover (1698), 2 Freem. Ch. 227. 

1299. After forfeiture.] — A mtge. in fee, & 

forfeited, & the mtgee. in possession ; the money 
was decreed to be still the personal estate of the 
mortgagee, & must go to his administrat-or. — 
NOY V. Besustane (1677), Gas. temp, Finch 305 ; 
23 E. B. 167 ; sub nom. Noy v. Ellts, 2 Gas. in 
Ch. 220. 

1300. .] — Littleton’s Cask (1681), 2 

Vent. 351 ; 86 E. B. 480, L. C. 

Annotation : — ^Mentd. Chester v. Chester (1730), 3 I*. Wms. 

56. 

1301. .] — A forfeited mtge. in f(‘e 

decreed to be personal estate, & to belong t-o the 
exor., not to the heir. — C anning r’. Hicks (1686), 
1 Vem. 412 ; 2 Gas. in Ch. 187 ; 23 E. B. 553, 

L. C. 

1302. .] — A mtge., though f(»rfeiti‘d, A 

though the heir buys in the equity of redemi)tion ; 
A though no defect of assets, yet shall go to th(^ 
exor. But had the heir been in by descent of such 
forfeited mtge. when he bought the eciuity of 
redemption, A no defect of ass('ts, equity wtmkl not 
take it from liim. — F isk v. Fisk (1(590), Free. (’h. 
11; 2 Eq. Gas. Abr. 429 ; 24 E. K. 0. . 

1303. .] — Money due on a mtge. in fo(s i)aid 

to the heir of the mtgee., was recover(‘d from liim 
by the exor. — T abor r. Tabor (1679), 3 Swan. 636 ; 
36 E. K. J003. 

1304. .] — Bent(!harge in fee, subject U» 

I’edcmption, devised, tlu* mtge. money is ])aid. 
Decreed, the administrator to have it, A not the 
heir. — S tewkley v. Henley (1679), 2 Itep. (’h. 
166 ; 21 E. B. 617. 

1305. Equity released to heir.] — Mtgor. 

releases to the heir of the mtge(*. in fee, y(*t tlie 
exor. or administrator of tiie mtgee. shall have the 
benefit of the mtge. tliougli tlicu’e are no debt.s. 
So if a mtg(*e. in fee dies, A the mtgor. will not 
redeem ; yet the exor. or adrninistra,tor of the 
mtgee. shall liav<* tlie bimefit of the mtge. So lu* 
shall, though tlie mtge. be foreclosed, or bi‘ of sc 
liiicient a date as not to Vie re(lc*emable, unless the 
mtgee. be in the ac^tual possession.-- -A wolky 
Awjiley (1690), 2 Vern. 192 ; 23 E. B. 725. 
Annotations : — Apld. lie Loveridfft*, Drayten r. ljOV<<ri(l»ce, 

(19021 2 Ch. S59. Meatd. A.-(i. V. Ailesbury (1HS7), 12 

App. Cas. 072. 

1306. .] — Fisk v. Fisk, No. 1302, ante. 

1307. .] — A mtge. in fee, though tw(» 

descents cast, A tV)ough more duti upon it than tin* 
value, A though tlie mtgor. })y answer says he will 
not redeem ; yer it shall go to the exor., A not t-o 
the heir, the equity of redemption not Vieing fore- 
closed, or released. — T abor v. Grover (1699), 2 
Vern. 367 ; 1 Eq. Gas. AVir. 273, pi. 1 ; 23 E. B. 
831 ; 8uh nom, Taber r. Grover, Freem. Ch. 
227. 

1308. .] — Mtges. of lands to ^cure advances 

A money paid into ct. for redemption by a subse- 
quent mtge. treated in equity as a chattel A passcKl 
to administrator. — Farbei. v. White (1791), 
(holies, 146 ; 1 E. B. 223, H. L. 

1309. Although redemption Improbable.] — 

A partv died in 1830, having vestc’d in him a 
mtge. in fee, A the lapse of time A c iTi umstances 
were such, as to render it very improbaV>lc^ that any 
party could now establish any right to the c^ejuity 
of redemption : — Held : nevertheless, the widow 
was not entitled to dower. — Fi.ack v. Jxingmate 


(1845), 8 Beav. 420 ; 5 L. T. O. S. 36 ; 50 E. R. 
165. 

Annotation : — Apld. Re Loveridgo, Drayton v, Loveridae, 

[1902] 2 Ch. 859. 

1310 , .] — Order made on a claim that the 

money to be received in respect of mtges., forming 

ai*t of the personal estate of an intestate, should 
e got in by the administrator, A divided from 
time to time by him among the parties interested. 
— Buixivant V, Bellairs (1851), 20 L. J. Ch. 
549 ; 18 1.. T. O. S. 21. 

1311. Mortgagee intestate in possession — 

Equity statute barred after death of mortgagee.] — 

Where a mtgee. of freeholds enters into possession 
of tVie mtged. land, A dies, leaving all his property 
to his widow for life but otlu'iwise intestate, A the 
possession is continued by the* widow', who is not 
solely entitled to the inige. debt, until the e(][uity 
of redcuni^tion is barred by Beal Property limita- 
tion Act, 1874 (c. 57), the mtged. land passes as 
personalty to his next of kin. 

The c^sGite in the land descended to the heir, but 
at the moment of testator’s dc^atVi tht» lieir was, 
as it appears to me, only a trustee for the legal 
personal representative w'ho W'as entitled to the? 
debt A to the Ix'utTicial interest in the land in 
respect of the debt ( Hockley, J . ). — Re 1 .oveuidge, 
Drayton v. Loveridge, {19021 2 C3i. 859; 71 
L. .1. Ch. 865 ; 87 J.. T. 291 ; 51 W. B. 232 ; 16 
Sol. .lo. 701. 

Devolution as an Immovable.] — See Conflict of 
Law's, Vol. XL, pp. 340 312, Nos. 290-301. 


Suu-sECT. 3 . — Effect of Dkvisio op 
Land. 

1312. Bequest by mortgagee In possession — 
With limitations applicable to realty — Passes as 
realty.] — A man having rutges., one of which was 
a mtge. in ft^e of lands in D. on which lie liad 
enter(?d, dt‘viHes those* lauds to his tw'o daughters 
A their henrs, A. the otlM*r intgc's. to them, their 
exors., c^tc. ; one of the daughters dies. Her 
share of the land in 1). shall go to the lieir A not to 
her administrator, foi* t«‘stator might intemd tVioso 
lands to pass as real estate to his daught ejrs, though 
as betwcum him A the mtgor., they weuc? l)ut a 
mtgcL — N oyh r. Mordattnt (1706), 2 Vern. 581 , 

1 Free. Ch. 265 ; 2.3 E. B. 978 ; sub nom. Noyeb v. 
Mordant, (jlilb. Cli. 2. 

AfinotntioTw : — Refd. Klrkhani r. Hinith (1749), 1 V'oh. Son. 
258; Lenvin r. Kinjf (1789), 2 IJro. (J. «()(). Mentd. 

MudhoH V. MaiiHerll (1732), (Juh. trmjt. TaJb. 252 ; Htn’voy v. 
J>()Hboiivfirlo (1735), CaH. trtnp. Tall). 130 ; Htroatllold r. 
Strmtfield (1735), CaH. trrnjK Tall). 17(1; .loiiklna v. 
.loiikliiH (17.30), Bolt/H Hup. 250 ; Biirffroymj i). Bonnon 
(1738), WoHt trmp. Hard. 340 : Llovellyn v. Maokwortli 
(1740), Barn. (’!». 445 ; Walpolo v. Conway (1740), Barn. 
Ch. 153 ; Inclodon v. NorUicoto (1740), 3 Aik. 430 ; AyroH 
V. WllllB (1749), I VoH. .Son. 230 ; Ooodwyn v. (ioodwyn 
(1749), 1 VoH. Son. 220- Hoarlo r. Uroenbank (1749), 3 
Atk. 095 ; Bouffiiton v. BoiiKhten (1750), 2 Voh. Hen. 12 ; 
KaKt V. (kiok (175()h 2 Voh. Son. 30 ; Archorr. J‘opo (1754), 
2 Vos. .Son. 523 ; Clark r. OuIbo (1755), 2 Voh. Sen. 617 ; 
Mooro V. Moore (1765), 2 Vo«. Ben. 590; Forro»ior v. 
Cotton (1700), Ainb. 388 ; Arnold v. KornpHtoad (1764), 
Amb. 400 : Vlllaroal v. Galway (1769), Ainb. 682 ; Frank 
r. StandiHh (1772), 15 Voh. 391. n. ; WllllarnH v. WUllaiim 
(1782;, 1 Bro. C. C. 152 ; DoveHe v. l*ort.et (1785), 1 Cox, 
Eq. Can. 188; Stratton v. BoHt (1791), 1 Voh. 285 ; 
Finch r. Finch (1792), 1 Vch. 534 ; WhlHtlor v. WebHter 
(1794), 2 Vo«. 307 ; Brooinoe. Monck (1805), 10 Voh. 697 ; 
ThcIluMKone. Woodford (1806), 13 Voh. 209 ; IlanclllTe r. 
ParkynH (1818), 0 Dow. 149 ; Orotton v. Haward (1819), 
1 Swan. 409 ; Halford v. Dillon (1820), 2 Brod. Sc Birur. 12 ; 
(Joupor V. Cooper (1874), L. K. 7 H. L. 63 ; Re Vardon’M 
TruHtH (1884), 28 Ch. D. 124 ; Re Do Burifh LawHon, De 
Bursrh LawKoii v. Do Burffli Law'Hon (1885), 53 L. T. 522 ; 
Re Andornon, Pofirlor v. Gillatt, (190.5] 2 Ch. 70; Re 
Hancock, Hancock r. Pawnon, (1905] 1 Ch. 16; Pitman 
V, Crum Ewlnjr, [1911] A. C. 217. 

1313. .] — .1. W., being seised A 

possessed of considerable freehold, copyhold, A 

c c 2 
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Sect 3 . — Devolution on death : Suh-Becis, 3 4.] 

leasehold estates in the county of H., & in 
possession, as mtgee., of certain leasehold houses 
at K. in the county of M., but having no other 
property in the said county of M., & having other 
estates vested in him as mtgee., besides those at 
K., makes his will, devising “ all his freehold, 
copyhold, & leasehold messuages, etc. in the county 
of H., & in the town of K.,” to' A. W. for life, 
after her death, “ all & sin^ar other his freehold, 
copyhold, leasehold messuages,” etc. in the 
counties of H. & M., or elsewhere, to E. W. & 
A. T. for their joint lives, &, after their several 
deceases, ‘‘ all the said freehold, leasehold, &> copy- 
hold messuages,” etc. unto & equally among their 
children ; & gives to A. W. “ all the residue of his 
real estate not before disposed of, all other his 
estates & interests whatsoever, vested in him as 
mtgee., or trustee,” etc. ” & all the residue of his 
personal estate, ready money, & securities for 
money,” etc. subject to the payment of debts & 
legacies : — Held : the mtged. y)remiscs at K. passed 
under the devise of all the freehold, copyhold, & 
leasehold messuages, etc. in the county of II., in 
the town of K. — Woodhouse v. Meredith (1816), 
3 Mer. 450 ; 35 E. K. 739. 

jdnnoiations : — Distd. Rowon v. Barlow (1871), h. R. 11 Eq. 

454; Jte CIowoh. |18«;iJ 1 Ch. 214. Apld. He Carter, 

Dudds V. Poui'Bon, 1 1900 J 1 Ch. 801. 

1314. Includes mortgage debt.] — 

A mtgee. of two freehold houses & a stable entered 
into possession of the mtged. property in Nov. 
1897, after the bkpey. of the mtgor. & died in June, 
1 899, having devised & bequeathed all his real & 
personal estate to his widow & appointed her sole 
extrix. of his will. The widow proved the will & 
remained in possession of the mtged. proi)erty until 
her death in July 1899. By a codicil made on 
.July 3, she disposed of it as follows : “1 devise 
. . . my two houses & stable ... to my friend 
J. I), in fee simple ” ; & she gave her residuary 
estate to 1*. It was admitted that the disposition 
in the codicil applied to the mtged. property. 

On a summons taken out by J. 1). for the deter- 
mination of the question whether ho was entitled 
to the moneys secured on the houses & stable, or 
whether lljcse moneys formed part of the widow’s 
residuaiy estate which was given to P. ; — Held : 
the gift in the codicil passed to J. D. all the interest 
of tlie widow in the mtged. property, & he was 
entitlcMl to the moneys secured thereon. — Re 
Carter, Dodds v. Pearson, [1900] 1 Ch. 801 ; 69 
E. J.Ch. 426; 82 L. T. 526 ; 48 W. 7 ^ “ 

.. lie Ricliards, Jonos v. Robbeck (1921), 

90 L. J. Ch. 298. 

1315. Bequest after decree of foreclosure nisi — 
Treated as realty — Passes as realty.] — The mtgee. 
devises a mtge. of which he had got a decree of 
foreclosure nm, by the name of his other freehold 
estate in A., this mtge. being devised as real 
estate, shall not go in satisfaction of a less debt, 
but if assets are deficient, shall be considered as 
I)er8onal estate, for payment of debts. 

Tlio lands in mtge. being devised as real es^te 
should be considered as such between the devisor 
& devisee (Lord King, C.). — Garret v. Evers 
(1730), Mos. 364 ; 25 E. R. 441, L. C. 

1316. Testator entitled as reversioner of mort- 
gaged premises — Bequest passes proprietary In- 
terest — Not mortgage debt.] — The lessee of a term 
of years in four houses assigned the term, by way 
of mtge., to the owner in fee, of the immediate 
reversion, who afterwards devised the houses by 
the description of ‘‘ my freehold houses Nos. 5, 6, 7, 

8, Stock Street,” Sl was at the time of his death 
in possession as mtgee. : — Held ; the mtge. debt 


did not pass under the devise, but formed part of 
testator’s personal estate. — ^Bowbn v. Barlow 
(1872), 8 Ch. App. 171 ; 42 L. J. Ch. 82 ; 27 L. T. 
733 ; 21 W. R. 149, L. C. 

1317. Sale after date of bequest — Subsequent 
reconveyance by way of mortgage — ^Mortgage debt 
does not pass.] — Testator, being absolutely entitled 
to a freehold estate, specifically devised it to H. 
Afterwards he sold the estate to a purchaser, on 
the following day the property was reconveyed 
to him by way of mtge. for securing part of the 
purchase-money which was allowed to remain 
charged on the estate : — Held : the sum secured 
by the mtge. did not pass to the specific devisee^ — 
Re Clowes, [1893] 1 Ch. 214 ; 68 L. T. 395 ; 41 
W. R. 69 ; 37 Sol. Jo. 25 ; 2 R. 115, C. A. 
Annotations : — Distd. Re Carter, Dodds r, Pearson, [1900] 

1 Ch. 801. Reid. Re Bick, Edwards v. Bush, [1920] 1 Ch, 

488. 

1318. .] — Testator bequeathed 

leasehold property by his will & subsequently sold 
it, advancing part of the purchase-money to the 
purchaser &> taking a mtge. to secure the same. 
He afterwards made a codicil confirming his will, 
but made no mention of the leasehold property : — 
Held : the mtge. debt did not pass to the legatee 
of the leasehold property . — Re Richards, Jones 
V, Rebbeck (1921), 90 L. ,T. Ch. 298 ; 124 L. T. 
597 ; 65 Sol. Jo. 342. 

Bequest of mortgage debt.] — See Sub-sect. 4, post. 


Sub-sect. 4. — Epfec^t op Bequest op 
Mortgage Debt. 

See, now, Law of Property Act, 1925 (c. 20), ss. 
85-120. 

1319. Specific bequest of debt — Carries land.] — 

Mtge. is a charge upon the land, & whatever words 
in a will would give tlie money, will carry the land 
along with it. — M artin d. Weston v, Mowlin 
( 1760), 2 Burr. 969 ; 97 E. 11, 658. 

Annotati(yn.8 : — Distd. Doo d. Froostono r. Parratt (1794), 

5 Term Rop. G.52 ; WoodhouBo v. Moredltli (1816), 1 Mor. 

450. Bxpld. Dufflold r. EUves (1827), 1 Bll. N. S. 497. 

Mentd. Roe d. Pyo v. Bird (1779), 2 Wm. Bl. 1301. 

1320. .] — Construction of a will, as 

passing an estate, originally a mtge., but fore- 
closed ; testator’s intention appearing to dispose 
of all his interest, though inaccurately mentioned, 
both as land mtged., & as money due on mtge. 

Will of mtgee. disposing of thf» mont'y carries 
his interest in land. — S ii.berschildt v. SciiiOTr 
(1814), 3 Ves. & B. 45 ; 35 E. 

Aimoiations : — ^Reld. Re Kinpr’s Mortjrogo (1852), 5 Do G. & 

Sm. 644 ; Heath v. Pugh (1881), 6 Q. B. D. 345. 

1321. .] — Gift of a mtge. security for 

money will pass the fee, if the estate be mortgaged 
in fee. — R envoize v. Cooper (1822), 6 Madd. 371 ; 
56 E. R. 1133. 

Annotations: — Consd. Doo d. Guest v, Bennett (1851), 6 

Kxch. 892 : Re King’s Mortgage (1852), 5 Do G. & Sm. 

614. Polld. Rlppen r. Priest (1862), 13 C. B. N. S. 308. 

Re!d. Mather r. Thomas (1833), 6 Sim. 115. 

1322. Carries arrears of interest at date of 

death.] — Testator by his will bequeathed as follows 
“ To my son William 1 give all rny interest & claim 
on household property in Percy Street etc. belong- 
ing to the successors of the late J. H. on which I 
have a mtge. of £1,500 : also all my claims on the 
shops & houses situated etc, occupied by etc, 
likewise all moneys that I may have advanced for 
him at any time, to him his heirs A assigns for 
ever.” At the time of testator’s death there were 
certain arrears of interest outstanding on the mtge. 
of £1,500 which were claimed from the son, pltf., by 
deft. Rs extrix. She furthermore claimed a sum 
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for repairs of the mtged. property done in testator’s 
lifetime : — Held : (1) the arrears of interest on the 
mtge. due at testator’s death passed with the 
principal to the son, & not to deft, as extrix. ; 
(2) deft, as extrix., & not pltf. was liable for the 
repairs done in the lifetime of testator. — Gibbon v. 
Gibbon (1853), 13 C. B. 205 ; Saund. & M. 94 ; 22 
L. J. 0. P. 131 ; 20 L. T. O. S. 260 ; 17 J. P. 151 ; 
17 Jur. 416 ; 138 E. R. 1176. 

Annotations : — Ocnerally, Mentd. Leidemanii r. Pclmltz 
(1853), 14 C. B. 38 ; Foster r. Smith (1856), 18 C. B. 156 ; 
Schroder V. Ward (1863), 13 C. B. N. S. 410. 

1323. Liability of legatee — For repairs to 

property done by testator.] — G ibbon r. CUbbon, 
No. 1322, ante. 

1324. General bequest of all securities for money 
— Nothing to show Intention to pass freehold estate.] 

— (1) Lands of which A. is mtg<‘e. in fee will not 
pass under a general devise of all A.’s lands, if the 
devise be subject to uses which A. was not entitled 
to declare in respect of the mtged. lands. 

(2) A bequest by A. to B.,his exors., administra- 
tors, & assigns, of A.’s stock-in-trade, ready money, 
& securities for money, debts, personal estates 

6 effects, will not carry A.’s legal estate in a mtge. 
in fee, although a trust bo declared that B., his 
heirs, exors., administrators ct assigns, shall 
invest the produce thereof, & of A.’s nal estate's, 
devised to B. by a separate clause, which does not 
affect the mtged. property, in the pureliase of land, 
to be conveyed to certain uses in strict settlement . 

The general rule is, that you must tirst iiave 
words sufficient to pass tlie mtge. ]>roi)erty; 
secondly, that it must not be limit(Ml to uses 
inapplicable to such property. . . . You Iwive not 
persuaded me that the words “ security's for 
money ” ar<'. suffici(‘nt to jiass tlic estate in lands 
in mtge., where the limitation is to th<? legatee, Jiis 
exors., administrators ic assigns, A: when.'on tlie 
face of the will there is nothing whi(di denotes an 
intention that under these words a freehold 
interest should pass (Baiuey, J.). 

(3) Mtgor. remaining in possession is t lio agent 
of the mtgee. (Bailey, ,T.).— -Gaj.likks r. Moss 
(1829), 9 B. C. 267 ; 4 Man. A By. K, B. 268 ; 

7 L. J. O. S. K. B. 109 ; 109 E. K. 99. 

Annotations : — As to (2) Distd. Jfc Tyas, Kx Burbor (1^2)* 

5 81m. 451 ; Mather r. ThomaH (1833), 0 Mm. lly. W.F. 
lie King’s Mortgage (1852), 5 Do tL & 

Uoblnson (1856), 2 K. & J. 503. Refd. Do© (1. CiUest r. 
Bennett (1851 ). 6 Kxch. 892. 

t325. Coupled with trust for sale.] — [Revise 

of all testator’s freehold estates all Ids farming 
stock, ready money, bills, bonds, iiotes At other 
securities for money. A: all the residue of his per- 
sonal estate to trust(?es, tludr h('ii‘S, exors., etc., 
in trust to sell his real estate's. At Uj sell, got in A 
convert into money all Ids })ersonal 
pass a mtge. in fee . — Ite Tyas, Ex}>. Babbeii (1 83.-), 

5 Sim. 451 ; 58 E. K. 407. 

Annotations .— Refd. lie King’s IVlortgage 0 852). .5 De fi. At 
Sm. 644 ; Knight v. Kobluson (1856), 2 K. A J. 503. 

1326. Subject to payment of debts,]— 

A residuary devise of all testator’s estaU;,i>erHonal 
At real, moneys At securities although made, surj]ect 
to the pajunent of his debts, passes tiie legal estate 
in premises of which testator was mtgee. 

Re Field’s Mortgage (1851), 9 Hare, 414 ; *.1 
L. J. Ch. 175 ; 15 3ur. 1004 ; 68 E. R. 570. 

1327. .]— -Testator, being a mtg(fe. of 

lands in fee, gave all his moneys, “ securities for 
money,” A: all Ids personal estate A: effects to Ins 
wife, her exors., administrators At assigns absolutely, 
she paying thereout all his debts ; At he appointed 
his wife extrix. Testator’s heir at law was an 
infant. The mtgor. sold the estate. The mtgor. 

6 the extrix. of the mtgee. petitioned the ct. 


asking that the mtged. lands might be legally 
vested in the extrix. to enable her to convey in the 
place of the infant heir : — Held : the legal estete 
passed to the extrix. by the will, & the ct. declined 
to make the order asked . — Re King’s Mortgage 
(1852), 5 De G. A: Sm. 644; 16 3ur. 1153; 04 
E. R. 1281 ; sub nom. Re King’s Estate, 21 L. J. 
Ch. 673. 

Annt^ations : 



1328 . .] — Testator devised to his wife 

A: his friends L. A: B., whom ho also appointed 
extrix. A exors., ” all tliathis copyhold estate, etc., 
A: all monevs in the funds, A: securities for money, 
debts on iiitge.. A: all other his estate ^ effects, 
ctcb, subject to the ])ayment of all his just debts 
A: funeral & testamentary expenses, in trust for 
the wife for life, etc. Part of the projierty 
consisted of a mtge. in ft'e : — Held : the devisees 
took the fee in the mtged. land, notwithstanding 
there were in other parts of tin* will directions as to 
what the other two trustees were t-o do with the 
“ mtge debt ” after the decease of the* wife. The 
legal interest in land mortg/iged in fee wull pass 
under the words ” mt.g<'H. or secuiities for money. 
— Rippen r. PHiEST (1862), 13 B. 

32 Ji. .1. C. P. 65 ; 9 .hir. N. S. 649 ; 113 E. R 
123. 

^nwo/ab‘«n Folld. Garuhuin v. Skipper (1885), 53 L. T. 

940. 

1329. Subject to payment of debts & 

legacies.]— Testator by his will in 1832, gave all 
his money, securities for money, household 
t.ure, etc., At all other the rest At residue of his 
personal estate At effects, subject to tins payment 
of debts A legacies, to his wife, her o.xors., admims- 
traUu's A:- assigns absolutely: — Held: the legal 
estate of certain mtged. hereditaments, which was 
vest(*(l in testator at ttio dat<» of his will, passed 
under the term ” securities for money ; At the 
concurrenc'e of tc'stator’s licir was not necessa^ 
to make an effectual conveyances of the mti^d. 
premises to a purchaser. (iaUiers v. iwoss, No. 
3324, ante, must be treated as ovc^iled ^>y 
nuent decisions.— K NIGHT i». Robinson (1856), 2 
K. At.l. 503 ; 69 E. R. 881. 

Annotation .—Reid. Murtin r. Laverton (1870), L. R. U Eq. 

563. 

1330. .] — By indentures (d lease At release, 

A. mortgaged <M*rtain farms & lands to B. m fee. 

B. , by will, after leaving an annuity charged on his 
rc‘al At personal estate, At other specific devises of 
real property, devised all Ids messuages or dwelling- 
houses, buildings, chattids real , ready money , securi- 
ties for money, all debts owing At persoiml estate 
of any nature or kind whatsoever, save what were 
thereinbefore otheiwise disposed of, to two trustees 
At the survivor, their heirs, exors., administrators, 
At assigns, upon trust to invest so Rmch of the 
property as consisted of money, in the funds or 
real securities, At to pay the dividends, At also the 
rents At profits of the last devisfjd chattels real, 

C. for life ; At, after his decease, to divide the 
residue, or transfer the securities then subsisti^ 
for the same, unto At among the cmldren of G. 
equally, share At share alike : — Held : ^ the legal 
estate in the premises comprised in the indentures 
of mtge. passed under B.’s will to the trustees 
therein named, by the devise of testator s ^curities 
for money to them At their heirs ; At th^efore 
it passed to the mtgor., under a conveyance by the 
surviving trustee under the will, upon the payment 
of the mtge. money At interest due thereon by such 
mtgor. — Mather v. Thomas (1833), 10 Bing. 44 ; 
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Sed. 3 . — Devolution on death : 8vb-aecie. 4, 5 ife 6. 
Pad IX. Sed. 1 ; Sub-aeci. 1. A. (a), (b) <fc (c).] 


0 Sim. 116 ; 3 Moo. & 8. 684 ; 2 L. J. C. P. 234 ; 
131E. B. 821. 

• — Consd. Doe d. Guest v. Bennett (1851), 6 
Exch. 892 ; Re King’s Mortgage (1852), 5 De G. & Sm. 

044 . 

1331. ,] — Testator, a mtgee. in ftio of real 

estate, gave &> bequeathed to A. ^ B. all & singular 
hw household furniture, goods, plate, linen & 
whatsoever, & all & every other his goods 
cliattels, stock, stock-in-trade, moneys, debts & 
securities for money, &> all & every other his 
personal estate effects whatsoever whereso- 
ever, upon’ trust to get in his debts & sell his 
personal esta,te, & hold the money arising there- 
from upon the trusts therein mentioned : — Held : 
under these words, the legal estate in the mtged. 
property passed to the trustees.~/f6 Walkkh’s 
Estate (1852), 21 L. J. Ch. 074. 

,, 1332, -- — .] — T. by her will gave all her 
® securities for money of every descrip- 
tion i‘-~Hcld : (1) these words did not carry 

ilank of England stock, shares in a canal co. or 
moneys invested on mtge. by & in the names of 
the trustees of the will of F., a prior testatrix, of 
^ j cxtrix., & to whose estate T. was 

entitled as a residuary legatee subject to an 
outstanding unpaid l(‘gacy ; (2) the same words 
^rried (a) moneys which had been advanced on 
mtge. by h. herself, allowed by her trustees for 
sixteen years after her death to remain invested 
on the Biime mtge. ; & (6) moneys which had been 
advanced by 1. on mtge., & on the mtge. having 
been paid off after her death had been received 
oy one of her trustees as agent for T. Oau!! v 


persons. C. died intestate leaving E. his eldest 
^n heir-at-law, a person of unsound mind & an 
infant : — Held : the legal estate in the mtged. 
property passed to C. ^ he was a trustee & persons 
were appointed to convey the property comprised 
in the mtges. to the purchasers thereof under 
Trustee Act, 1850 (c. 60), si^. 3, 20.— iJc Arrow- 
smith’s Trusts, Re Thompson (1858), 27 L. .T. Ch. 

“ 

Edwards, M'Neilo v. Chambors 

(1879), 48 L. J. Ch. 233 ; Re J. M. ^898), 79 L. T. 459 : 

Re M., [1899] 1 Ch. 79. * 

1337. Charge on estate not included.] — 

A tomint for life of a real estate bequeathed all 
money due to him on mtge. : — Held : a charge on 
the estate of £30,000, to which testator was 
entitled & which was secured by means of a term 
vested in a trustee, did not pass as a mtge. — 
Poulett (Earl) v. Hood (1866), 35 Beav. 234 ; 
35 L. .1. Ch. 253 ; 13 L. T. 783 ; 12 Jur. N. S. 
85; 14W. R. 208; 55 E. R. 885. 

Gifts for charitable purposes.] — See Charities, 
Vol. VIII., pp. 267-270, No. 293-314, 325-351. 



Hayneri;. Raynor, [19043 1 ^ ’ Raynor, 

1333. A gift by will of all securities for 

l If ^ estate of mtges. held by 

im^r^ J^T Skipper (1885), as reported 

1334. Bequest of moneys upon mortgage.] — 

follows “ I leave my wife R, U. 
at in mtges., & on notes out 

niece^M T^’ ® I leave my 

Int bury my wife decently, & to pay all 

nrot^riv^ debts, & to take all that remains of my 
property, land or personal property ” i—Held : 

Wife^nndorfl ^ to the 

words all moneys upon mtges.” — 

} ^ 802 ; 20 

Ji. J. Ex. 323 ; 165 E. R. 808. 

Cttutloy (1853), 22 L. J. Ch. 391. 
L J Ch%^^4 Thompson (1858), 27 

Sni B44’- “ Mortif^e (1852), 6 Do 6. & 

»ni. 044 , Knight 0 . Robinson (1856 ),Tk. Sc J. 603. 

wm of a mtgee. 
^ money on 
* does not carry the legal estate in the 
mtged. Property.— Ea; p. Oautley (1853), 22 
17 J ur^' 124^ ’ 1 W. R. 158 ; sub nom. Re Cantley, 

— K. gave all his real personal 
estate <& effects of what nature or kind soever to 
f Rpon trust to pay to liis wife for his life the rents 
of Jus real estate & the interest on all sums due to 
mtges., bond, note or other security & 
after her death to get in all debts owing to kirn 
upon any security & pay the same over to other 


Hub-sect. 5. — Effect op Extinguishment 
OP Equity op Redemption. 

1338. Effect of foreclosure — Whether passing as 
realty— Mortgagee not In possession.]— A wib^ey 
V. Awdley, No. 1305, a7tte. 

1339. Land described as mortgaged 

property.] — Silberschildt v. Schioti', No. 1320, 
ante. 

1340. .] — An estate, wliich testator 

holds as mtgee., will not pass under a gonc?ral devise 
of all lands to uses in strict settlement although 
testator at the making of his will had obtained a 
decree for an account in a bill of foreclosure ; for 
the estate does not lose the quality of a mtge. 
until the final order of foreclosure. 

A devise of all lands wliich testator may hold in 
mtge. at his death, will not pass an estate which was 
held in mtge. by testator at the making of his will ; 
but as to which ho had obtained a final order of 
foreclosure before his death. 

At the time of his will, the . . . estates were 
not mtges. for chattel interests ; they had become 
the fee simple estates of testator, by the order of 
foreclosure of Feb. 5, 1807, & could not pass by 
any antecedent will {per Cur.). — Thompson v. 
Grant (1819), 4 Madd. 438 ; .56 K. R. 767. 

1341. Foreclosure nisi.] — Garret v. 

Evers, No. 1315, anfe. 

.] — See Part X., Sect. 2, post. 

1342. Before death of mortgagee.] — E. 

was the mtgee. in fee of land of which he took 
poss(*s8ion in 1861. He remained in possession 
till his death in 1864. By his will he made his 
^vidow extrix. & tenant for life, & subject thereto 
died inti^statft, leaving I. liis heir. The widow <te I. 
•were €mti tied to L.’s personalty. On L.’s death 
his widow took possession, which she retained until 
her death in 1900. I. died in 1880, having been 
of unsound mind ever since the death of L. He 
died intestate, P. was liis administrator & A. 
& X. were his coheiresses : — Held : (1) the mtgor. 
was statute-barred on Jan. 1, 1879, when Real 
Property Limitation Act, 1874 (c. 57), s. 7, came 
into force ; (2) the one-half share of the land in 
which I. was beneficially interested vested in him 
as realty & descended on his death to Ms co- 
heiresses. — Re Loveridoe, Pearce v. Marsh , 
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ri904] 1 Ch. 518 ; 73 L. J. Ch. 15 ; 89 L. T. 503 ; 
52 W. R. 138 ; 48 Sol. Jo. 33. 

1843. Equity statute barred — After death of 
mortgagee .] — Re Loveridge, Drayton r. Love- 
ridge, No. 1311, ante. 


Sub-sect. 6. — Mortgage of Copyholds. 

See^ now, Law of Property Act, 1922 (c. 16), 


s. 128(1); Administration of Estates Act, 1926 
(c. 23), s. 1. 

The mortgagor’s estate .] — Sec Copyholds, Vol. 
XIIL, pp. 114, 115, Nos. 1147-1454. 

The mortgagee’s estate .] — See Copyholds, Vol. 
Xlll., p. 115, Nos. 1457-1459. 

Right of lord to escheat — On death of mortgagee.] 
— See Copyholds, Vol. Xlll.. p. 150, Nos. 1955- 
1957. 


Part IX. — Rights and Liabilities of the Mortgagee. 


Sect. 1.— RIGHT TO PROTECT SECURITY. 

Sub-sect. 1. — ^Against Mortgagor. 

A, As to Title, 

(a) Right to have Title Perfected . 

1344. Defective surrender of copyholds.] — A 

defective surrender of copyhold land for securing? 
a sum of money, which was become void for want 
of being presented in due time, made good against 
a subsequent purchaser witJi notice?. — H lkxkarne 
V, Jennens (1708), 2 Bro. Pari. Cas. 278 ; 1 E. K. 
943, H. Ij. ; affg. 8. (’. sub nom. Jennings v, 
Moore, 2 Vern. (iOO, L. C. 

Annoiaiions : — ^Reid. Rohh r. Army & Nuvy Hotel Co. (1886), 
34 Cli. D. 43, Mentd. Lo N('vo v. ho Novo (1747). Amb. 
436 ; Dressorv. Norwood (1863), 14 C. B. N. 8. 674. 

1345 . Purchaser with notice.] — O xvntth v. 

Plummer (1708), as reported in Gilb. Ch. 13 ; 25 
E. ILIO, L. C. 

AnnMations : — Mentd. Jones v. Smith (1841), 1 Ifaro, 43: 
Haruhttrt r. lireousliieJdH (1853), U ]M(»o. P, C. C. 18 
Holmes v. Powell (1856), 8 Do (1. M. (1. 572. 

Enforcement of covenant to surrender.] — 

See Copyholds, Vol. XIIL, p. 115, Nos. 1460-1460. 

Seizure under bill of sale.]— B ills of Sale, 
Vol. VII., pp. 135 ct seq, 

(b) Right to Benefit of Title Subsequently Accrued to 
Mortgagor, 

1346. General rule.] — The doctrine of the Ct. of 
Ch. is that if a iiuin conti’acts to convey, or to 
mortgage, to settle an estate, A he has not at the 
time of liis contract a title to the estate, but he 
afterwards acquires such a tit le as enables him to 
perform his contract, he shall be bound to do so 
(Lord Cranworth, C.). — Smith v, Osborne 
( 1857), 6 H. L. Cas. 375 ; 30 L, T. O. 8. 57 ; 3 
Jur. N. 8. 1181 ; 0 W. B. 21 ; 10 E. K. 1340, 11. L. 
Annotations : — ^Apld. lie Harper’ri Sottlmt., WillimiiH r. 

Harper, [1919] 1 Ch. 270. Mentd. He Keep’s Will (1863), 
32 Bcav. 122 ; Ford v. Tyiite (1865), 34 L. J. Ch. 452 ; 
Hurry r. Morgan (1866), L. 11. 3 En. 152 ; lie Arnold ’h 
T rusts (1870), L. U. 10 Eq. 252 ; VValte v. Littlewood 
(1872), 8 Ch. App. 70 ; Jie .Johnson, Hlekmaii v. William- 
son (1884), 53 L. J. Ch. 1116 ; Askew v. Askew (1888), 57 
Jj. J. Ch. 629 ; lie Bowman, lie Lay, Whytehead v. Boulton 
(1889), 41 Ch. D. 525; Powell r. Hellicar, 11919] 1 Ch. 138. 

1347. Defective title of mortgagor — Title subse- 
quently perfected.] — A. A hi.s wife being assignees 
of a lease, mortgage to B. ; A. becomes insolvent, 
A the title not being good, C. who had the real 
title, in compassion to A.’s wife, makes a lease in 
trust for lier. Decreed the trustees to make a new 
mtge. to B. — Seabourne v. Powel (1686), 2 
Vein. 11 ; 23 E. R. 619. 

Annotation: — ^Reid. Smith v. Osborne (1 857), 0 H. L. Cas. 375. 


1348. .] — The covenants for title in a 

mtge. of a freehold estate, whether r(?ad in con- 
nection with the word “ grant ” or not, do not 
amount to that precise averment that t he mtgor. 
is seised of the legal est ate wliich is neec*ssiiry to 
create an estoppel as against him A persons 
claiming under liim. 

A., by deed, purported to grant a freehold esLito 
to B. by way of mtge. Tiu‘ deed contaiu(»d no 
recitals, but there were tlu^ usual intgor.’s 
covenants for title, including a covenant that the 
mtgor. ** had power to grant the pr(?mises in 
1 manner afori‘said.” 

The mtge. was a(?c(?p<ed by B, on tins faith of 
certain forged title dei^ds produccui A handed to 
him by A. At the date of the mtge. A. hiid not 
the legal estate nor any interest wliatr^vei* in the 
property. Hubsequently, however, A. acquired 
the legal estate A niortgag(*d it to 0. : — Held : 
inasmuch as the mtg<?. to B. (;ontaim?d no precise 
averment that A. was seis<ul of the? legal estate, no 
estoppel had been crc?at(ul in favour of B. as 
against C. — General Finance, Mortgage A 
Discount Co. v. Liberator Pkrmanen’I’ Benefit 
Building Hociety (1878), 10 Ch. D. 15 ; 39 L. T. 
600 ; 27 W. it. 210. 

Annttfntions : — Refd. Low v. Bouvorlo, [18911 3 C.3i. 82; 

Onward Bldg. Hoc. v. SmIthHou, (1893j 1 (!1». 1 ; Williams 

r. Plncknoy (1897), 77 L. T. 709; PoiiIUm v. Mooro 

(J913), 83 L. J. K. B. 875. Mentd. Matthews v. Usher 

(1899), 08 L. J. Q. B. 988. 

1349. Mortgage of share under will — Validity 
of will disputed— Acquisition of similar share by 
mortgagor under deed of family arrangement.] — 

Re Gregory, Gascoigne v, Gregory (1912), 134 
L. T. .To. 106. 

Accretion to mortgaged property .] — See Part 
IV., Sect. 5, sub-sect. 4, ante, 

(c) Restraint of Dealings with Legal Estate, 

1350. Action to enforce equitable mortgage — 
Right to Interim injunction.] — In an action by an 
equitable mtgee. for sale or foreclosure} the ct. 
granted an interim injunction Ut restrain dealing 
with the legal estate; till the next motion day, on 
an ex farte applicatiejn by plif. ; there being 
grounel for believing that dejfts. intended to pail/ 
with the legal estate pendente Hie , — London A 
County Banking Ce;. v. Lewis (1882), 21 Ch. D. 
490 ; 47 L. T. 501 ; 31 W. H, 233, C. A. 

Annotation: — ^Refd. ManchdHtftr Ship Canal Co. v. Man- 

choHter IlacocourHO Co.. [1901] 2 (Jh. 37. 


PART IX. SECT. 1, SUB-SECT. 1.— 
A. (a). 

d. Covenant for further assurance.'] 
—The extended covenant lor further 


assurances under l^nd Titles Act, if 
applicable to a rntge. under the Act, 
can ho so by analogy only, & the mean- 
ing thereof would seem to be that after 
default the mtgor. will do any act or 


execute any Instrument noot^ssary to 
perfect the security A support the mtge. 
— Kitcuib V. Edmonton Milunu Co. 
(Alta.), 11918] 1 W. W. K. 537.— 

CAN. 
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Mortgage. 


Sect. 1. — Right to protect security: Sub-sect. 1, B. 
<fc C. ; sub-sect. 2. A., B., C. & D.] 

B, Preservation of Mortgaged Property, 

Right to repair by mortgagee In possession.] — 
See Part XVT., Sect. 2, sub-sect. 4, B., post, 

1351. Mortgage of tolls — Removal of toll gates 
by trustees — Under statutory powers.] — Trustees 
of an Act of Parliament, & under a general Act, 
were empowered to remove any gates, toll houses, 
etc., as they should think fit ; but so long as any 
money should be due on mtge. of the tolls, the 
tolls should not be reduced without consent. The 
trustees determined on the removal of a certain 
gate, & a mtgee. of tolls filed a bill for an injunction 
to restrain them, but the motion was refused 
without costs. 

The trustees derive their powers from the Acts 
of Parliament, local & general, which Acts give 
them very enlarged discretion as to the erection 
& removal of gates. It would be a monstrous 
injustice were the ct. to decide that public trustees, 
after having effected a security upon the tolls, 
should be thereby deprived of the powers granted 
to them, & which they arc intrusted to exercise 
for the public benefit. Pltf., if right in his view 
of the law, may proceed in that jurisdiction by 
mandamus if he thinks proper (Turner, V.-C.). — 
Cooper v. Cooper (1852), 18 L. T. O. S. 204. 
Anmjtation Expld. Crowo v, Edleaton (1857), 1 De G. & J. 

1352. .] — The trustees of a turnpike 

road called the Old Hoad, obtained Parliamentary 
powers to make another road called the New 
Road. The moneys to be rcceiv(^d from the old 
road wei'c to be applied in discharge of interest 
upon d(^bt/S secured upon the old road, then in the 
maintenance of the old road, & finally in reducing 
the jirincipal of tlie debts. TJie moneys to be 
received from the new road were to be applied 
in making A:, keeping the new road, then in paying 
interest, finally in reducing the principal moneys 
secured upon the new road. Pltf. lent the trustees 
£ 2,000 to form th(j new road, which was secured 
by mtge. of the tolls. The trustees of the old 
road wore also trusttios of the new road. The 
int(U'cst on the £ 2,000 was paid for some time, 
wlien tin; trust-e(!s alleged that the tolls of the 
new road were insufficiemt to pay the interest, & 
they declined to pay any more. Iliey also 
removed some bars on the old road, & reduced 
tile rate of </he tolls. Upon bill filed by pltf. : — 
I/etd : ( 1 ) his mtge. extended over the tolls, both 
of the n(*w old road ; ( 2 ) he was entitled to an 
injunction to restrain the trustees from reducing 
the tolls, but not, upon the evidence, from remov- 
ing the toll gates. — Crp:we (Lord) v, Edleston 
(1857), 1 De 0. J. ; 29 L. T. O. 8 . 241 ; 21 
J. P. 579 ; 2 Jur. N. 8 . lOfil ; 44 E. 11 . 057, L. JJ. 

1353. Reduction of tolls by trustees.] — 

Crewe (Lord) v, Edleston, No. 1362, ante, 

1354. Mortgage of calls by company — Subse- 
quent call Including mortgaged call.] — A co. made 
a call on their shareholders, & th(;n mortgaged the 
call to secure a debt. Before this call was fully 
paid by the shareholders, the co. w'as ordered to 


be woimd up. A further call being necessary to 
pay the debts of the co., it was arrai^ed that, in 
order to save the expense of bringing separate 
actions against each shareholder for the arrears of 
the first call, a new call should be made so as tb 
include the first call, & the further sum required. 
This was accordingly done. A contributory paid, 
on account of this new call, a sum which did not 
amount to what he owed in respect of the first 
call : — Held : there could be no apportionment, 
but the whole of the sum so paid belonged to the 
mtgees. of the first call. — Re Humber Ironworks 
Co., Ex p. Warrant Finance Co. (1868), 16 W. R, 
667, L. JJ. 

C, Benefit of Fire Insurance, 

Fire insurance generally.] — See Insurance, Vol. 
XXIX., pp. 305 et seq. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 108 (3) (4). 

1355. Covenant by mortgagor to expend insur- 
ance moneys on reinstatement.] — A lessee in 
possession is not entitled as against his mtgee. to 
a lien on the policy moneys for repairs done by 
him after a fire. 

A lessee who had covenanted to insure against 
fire in the joint names of himself & his lessor, 
with a proviso that the policy moneys should be 
expended in reinstating the premises, assigned 
them by way of mtge., with a power of sale under 
which the mtgee. sold. The mtge. deed did not 
notice the policy. The premises were subse- 
quently damaged by fire &; were reinstated by the 
mtgee. On a claim filed by the mtgee. & his 
vendee, the mtgor. was decreed to deliver up the 
policy & join with the lessor in signing the receipt 
to the insurance office to enable the mtgee. to 
receive the money payable under the policy. — 
Garden v, Ingram (1852), 23 L. J. Ch. 478 ; 20 
L. T. O. S. 17, L. C. 

AnnotcUinns : — Distd. Locr v. Whlt-olcy (1866), L. H. 2 Eq. 

143. Consd. Raynor V. Preston (1881), 18 Ch. 1). 1. 

1350 , — ( 1 ) ^as the first mtgee. of 

Blackacre, & 0. was the first mtgee. of Whitacre 
& the second mtgee. of Blackacrc. A. & C. demised 
both jiroperties together, restir ving the whole rent 
to A. The parties did not seem to have observed 
the distinction between their rights in respect of 
the two properties. The ct. relieved C. from the 
mistake, by ordering A. to pay him an apportion- 
ment of the whole rent in respect of Whitacre. 

(2) In 1841 A. mortgaged a wharf to B., & 
covenanted to lay out the insurance money in 
rebuilding the premises. A fire occurred in 1844, 
& A., having in 1845 purchased an adjoining slip of 
land, laid out the money in building, partly on 
both parcels. In 1846 A. mortgaged the slip to 0. 
who had notice of the first mtge. The claim of B. 
to have the benefit of the expenditure of the insur- 
ance moneys on the slip was rejected by the ct. — 
IIarryman V. Collins (1854), 18 Beav. 11 ; 23 
L. T. O. 8 . 17 ; 18 Jur. 501 ; 2 W. R. 189 ; 52 
E. R. 5, L. JJ. 


1357. Covenant by mortgagor to insure — No 
covenant as to application of insurance money.] — 

Defts. assigned certain machinery by bill of ^e 


PART IX. SECT. 1. SUB-SECT. 1.— B. 

e. MnrtofHfc of laM c£* will — 
Hermwal of mill.] — A intge. liavingr 
been crouteid ou land on which wn« a 
Btoain Kaw-inlll, tho mtgor. was re- 
strained from romoving the macldnery, 
although it was alleged that the pro- 
perty would still remain a sufllcient 
BtHJurity, for such removal would have 
ohanired tho character of tho premises. 

Qr^4«2~CAN (1868), 14 


acraiiwf cutting timber — 
luaht of morigcufce to bring trover .] — 
Ma\n V. K.vaLisu (1876), 38 U. C. 11. 
240. — CAN. 

Removal of house from mort* 
gaged premises — i inunction to compel re- 
turn.] — J. I. Cask TniiBSHiNa Machine 
C o e. Bkrarp (Mon.) (1911), 17 
W. L. R. 91.— CAN. 

h. Right to retain expenses out of 
proceeds of sale .] — Land Transfer Act, 


1885, does not preclude a mtgee. from 
retaining out of the proceeds of a 
sale of the intged. property expenses 
incurred for the preservation of the 
property. — N ational Bank of New 
Zealand v. Barclay (1899), 17 N. Z. 
L. R. 819.— N.Z. 

PART IX. SECT. 1. SUB-SECT. 1.— C. 

1357 1. Covenant by mortgagor to insure 
— No covenant as to appliccUion of incur- 
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to secure a sum of money advanced by pltf . The 
deed contained a covenant to insure but no 
provision for the application of the policy moneys 
in case of fire in liquidation of the mtge. debt. 
The machinery was burnt & defts. became bkpts. : 
— Held : pltf. had no claim to the benefit of the 
policy as against defts. — Lees v, Whiteley (18(56), 
L. R. 2 Bq. 143 ; 35 L. J. Ch. 412 ; 14 L. T. 472 ; 
14 W. R. 534. 

Annoiaiions : — ^Refd. Rayner v. Preston (1881), 18 Ch. D. 1 ; 
Sinnottv. Bowden, [1912] 2 Ch. 4U. 


Sub-sect. 2. — Against Third Parties. 

A. When Title of Mortgagor Impeached. 

1358. General rule — Right of mortgagee to de- 
fend title at expense of mortgagor.] — A mtgee. in 
possession is not obliged to lay out money any 
further than to keep the estate in necessary I'epair. 
He may add to the principal of his debt a sum 
expended in support of the mtgor.’s title where it is 
impeached, & it shall carry interest. — Godfrey v. 
Watson (1747), 2 Atk. 517 ; 26 B. R. 1098. 
Annotations: — ^Refd. Leith v. Irvino (1833). 1 My. A* K. 

277. Mentd. Booth r. Leycestor, Palmer r. Lfyeenter 

(1836), Doimolly, 6.'> ; Barrett r. Hartley (1866), 14 \V. K. 

684. 

1359. .] — A mtgee. is entith‘d to claim 

the amount of any costs incurred by him in 
protecting the title of the mtgor., <fc in tlie preserva- 
tion of the property, but he has no right by his 
expenditure so to increase the value of t-ho mtged. 
estate, as to place it out of the ])ower of the mtgor. 
to redeem. — S andon v . Hooper (1H43), (i R(‘av. 
246 ; 12 L. J. Ch, 300 ; 49 B. II. 820 ; on appeal 
(1844), 14 L. .T. Ch. 120, L. C, 

Annotations : — Refd. Eyre r. IlnghoH (1876), 2 (’h. 1>. 118; 

Tipton Green Colliery (-o. r. Tipton Moat (.’olHcry to. 

(1877), 7 Ch, D. 192 ; .Shepard r. .Ioiich (1882). 21 Ch. D. 

469 ; Bright 1 ’. tiampholl (188()), A4 L. J. Ch. 1077. Mentd. 

Polly 1 ?. Wathon (1849), 7 Hare, 3ol. 

1360. .] — PAitivEB V. Watkins, No. 

13(51, posf. 

Costs, charges & expenses.] — See Part XV III., 
post. 

B. When Title of Mortgagee Impeached. 

1361. General rule — Mortgagee must defend at 
own expense.] — Where a mtgee. has been put to 
expenses in defending the title to the estatt?, (he 
defence being for the benelit of all parties inlA'r(;sU*d, 
he is entitled to charge such exptmses against the 
estate ; but if his title to the mtge. only is dispuGnl, 


the costs of his defence should not be borne by the 
estate as against parties interested in the equity 
of redemption, unless they can be shown to have 
concurred in or assisted the litigation. — Parker v, 
Watkins (1859), John. 133 ; 33 L. T. O. S. 270 ; 
70 E. R. 360. ^ ^ 

Annotations: — ^Refd. Wallers r. Woodbridffo (1878), 7 

Ch. D. 504. Mentd. tic Koaue, Lumley ». Desborough 
(1871). L. U. 12 Eq. 115. 

Costs, charges & expenses.] — See Part XV'III., 
post. 

C. Right to Protect Lea^c from Forfeiture. 

SeCf notVf Law of Property Act, 1025 (c. 20), 
s. 146. 

For non-payment of rent .] — See Landlord & 
Tenant, Vol. XXXI., p. 482, No. 6310. 

Mortgagee from sub-lessee .] — See Land- 
lord & Tenant, V^ol. XXXI., p. 4U3, Nos. 6403, 
6404, 6407. ^ ^ 

Breach of covenants other than for payment^ of 
rent ,] — See Landlord & Tenant, Vol. XXXI., 
p. 488, No. 6358. 

I). Right to Mahitain Trespass. 

1362. Right to maintain action before entry — 
Mortgage by demise.] — A tenant ff)r years or a 
liouse demist'd it, by indenture of mtge., dated 
Mar. 21, to the mtgee., to hold henceforth for the 
residue of the tt‘rm, less one day, subject to the 
pi’c»viso thereinafter mentioned ; «k he also sold 
tninsf erred lh«' fixtures & chaiteds tlR'reiii to the 
mtgee., to hold for his own use & benefit, but 
subjt'ct to tht' i)roviKo tliendnafter contained. The 
dtH‘d coat aim'd a ]»roviHo for reconveyance, on 
j)ayment of the mtge. money, on Juno 24, then 
nex(, A: also a ])roviHo that, on non-payment on 
that day, it shoubl be lawful for ilui intgeo. to 
enter upon, re(‘t.’ive tSc takc^ t-he rents profits 
of the saitl least hold A: other j)remiseH, A:, if ho 
should think propt'i*, of his sole authority, U) sell 
or uTulerh't ilu* premises. At tf> sell the flxturos At 
chattels ; — Held : t h(5 mtgecj.’s right to take 
possession did not attac^b until June 21, At he could 
not maintain trespass fui' an entry, or for an 
asportavit of th(i fixtures At chattels ht'fore that 
diiv hy a strangei.— WiiEKLEH v. MoN^rKP’lORK 
(I8il), 2 (1. 15. 133 ; 1 Gal. At Dav. 193 ; ll L. J. 
a. 15. 31 ; 6 .lur. 299 ; 111 B. H. 53. 

AfmoUitions:-Vm. Dm’ Wti'niA 

147 • UotriirH v. ( 1846 ), 8 Q. B. 89.«. Mentd. 

WhlU. i>. M»irlH (IK, Vi). 1 1 V. H. 101.'. : KvttiiH «. WrlKlit 
(IK.'.T), 27 L. J. K*. OO : Harkor v. Vurluiicc. UOOJJ 2 


ance ?noru’t/.] — ('aku r. Fikk A.ssrK.\\(’r. 
Assoex. (1887), 14 O. K. 487.— CAN. 

k. Insurance inoncy com bat ruort- 
gnyre — Duty to rebuild.] — Wlmro a 
mtge. deed contains no y)rovlsion ns 
to the application or appropriat.i<in of 
insurance money ooming Ui the intgei\ 
before the lime appointed for payment 
of the mtge. money the mtgor. is 
entitled to have the money expended 
in rebuilding & replacing all parties, 
as near as may be os they stood 
before the tire. — Austin v. Stouy 
(1863), 10 Gr. 306.— CAN. 

l. Application of insurance nutnrys 

171 rcdurlum of principal.] — Edmo.mis 
r. Hamilton Pbovide.vt & Lo^yv 
SocTKTY (1890), 19 O. K. 677 : 18 

A. R. 347.— CAN. 

m. Right of mortgagee to sue on 
policy.] — SemJble : a mtgee. of property 
may sue on a contract of Insurance of 
the'proporty. — T rites-Wood Co., Ltd. 
r. Western Assurance Co. (1910), l.> 

B. C. R. 405.— CAN. 

n. .) — A mtgoc. to whom 

under the terms of a Are insurance 
policy the loss thereunder Is made 
payable is entitled to sue upon the 
policy . — He Livkbpool & London & 


GLOliK iNSUHANri: (’(»., Ltii. N. 
t'ANADIAN Eire EnSUHA.M'E (_o. 

Kaplac’, IllMHl 2 W. W. U. 727 ; M 
Alta. L. It. 498.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— C. 

o. For lum^poymertt of renf .] — A 
nittroi^ of mining leasehold, in jioh- 
sessifui Is bound U> pay rent to pn mTve 
property being entitled to charge 
nitgor. therefor. — livrrKP IIa.nt»*in* 
Hanp & Bam* of Hone Co., RntiD. 
V. National Bank of Au^ualasia 
(1880). 6 V. L. 11. (Kq.) 60,198. — AUS. 

p. .]_if u mtgor. of leaHclmld 

i*remiHos allow an arrearof rent to fail 
due, 8c an ejectment to iw iirought by 
the landlord, the rntgiw. may pay the 
arrf*ar & costH. & apply for a iH?CA*lver. 
— Kelly v. Stau.xton (lH26j. 1 Hog. 
393.— IR. 

q. ,1 — Where a tenant, having 

mortgaged his loose, lias iieglfJfjUKl tD 
I*ay rent, tc cohIb, or file his bill, accord- 
ing to Tenantry Act«. witldn Rix 
months from tho lime of execution 
executed on an ejesetment brought by 
the landlord, the mtgee. has a further 
period of throe months within which 
he may, by payment of rent &. co.sts, or 


llling blH bill & l(»dglng the money in 
e.t. save tho lease from forhil-ure. — 
O’Reilly v. Ficatiiichwton (1830), 2 
l>ow. & Cl. 39 ; 6 K. K. 644.— IR. 

PART IX. SECT. 1. SUB-SECT. 2.— D. 

r. Nvrrsslty for poSHesHion.] — A 
rntgee. In f(M> of land, who is not in 
poKHosHlon, cannot maintain trospoHS 
dr. bonis tuniorlalis against the Hherifi for 
seizing, under an exticullon against tho 
mtgor., logs cAit. by him with tho 
intgtsj.'H permlHsIon, no delivery of 
the logs having been mode t.<) theintgoe. 
— DKHimiSAY e. McliiKLiM (1862), 5 
Ail. 327.— CAN. 

t. .] MtgOOH. out of P 08 H 68 - 

Hlon, afUu- their lutiorost in the laud 
has ceased to exist, cannot maintain 
an ac!t4on for trespass Up the laud 
< 5 ommltUMl while they held tho title, 
or nvjover the value of propert y sovored 
during tho same Period.— Brown v. 
Brookfield (1892), 24 N. 8. II. 476 ; 
22 C. H. 398.— CAN. 

II. .] — The question whether 

tliere has Iwjon sufficient “ possession '' 
by a mtgee. to support an action or 
trespass must 1 m^ coiisldorod in every 
case with reforcnc?e to its peculiar 
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Sect, 1. — Might to protect security: Sub-aecL 2, !>., 

E., F., G. cfer H, Sect 2 ; Sub-secL 1.] 

1363. Trespass committed before entry — Rela- 
tion back of mortgagee’s title on entry.] — ^After 
entry by a mtgee. of land his right of possession 
relates back to the time at which his legal right to 
enter accrued, so as to enable him to support an 
action against a wrongdoer for a trespass com- 
mitted at a time antecedent to the entry. — Ocean 
Accident & Guarantee Cohpn. v. Ilford Gas 
Co., [1905] 2 K. B. 493 ; 74 L. J. K. B. 799 ; 93 

L. T. 381 ; 21 T. L. R. 610, C. A. 

Annoiaiion : — Consd. Elliott v. Boj’iiton, [11124] 3 Ch. 236. 

Ji/, Right to Maintain Trover, Detinue and 
Conversion, 

1364. Seizure of goods for tolls.] — A. was mtgee. 
of B. of certain leasehold coal mines Ik barges, etc. 
B. afterwards demised the mines, & assigned the 
barges to C. A. may bring trover against D., who 
tortiously seized & sold [for unpaid tolls] the barges 
& part of ilie produce of tlui mines. — Fraser v, 
Swansea Canal Co. (1834), 1 Ad. & El. 3.54 ; 3 
Nev. & M. K. B. 391 ; 3 L. J. K. B. 153 ; 110 
E. K. 1241. 

Annoiulum : — Mentd. KdmamlH v. Bent (1862), 7 L. T. 279. 

1365. Removal of fixtures.] — The tenant of 
leascihold i)remises, assigned them by way of 
mtgci., & afterwards became bkpt. The lease 
contained a covenant to yield up all fixtures to the 
messuage belonging or t o belong : — Held : the 
fixtures did not pass to the assignees as goods & 
chattels in the possession, order, & disposition of 
the bkpt. ; ik the mtgee. might maintain an action 
in case as reversioner, against the assignees for 
removing them. — Hitchman v. Walton (1838), 4 

M. ik W. 409 ; 1 Horn & 11. 374 ; 8 L. 3, Ex. 31 ; 
150 E. R. 1489. 

Ammlatiom : — ^Refd. Doo d. Hiffprinbothain v. Barton (1840), 
11 Ad. & m. 307 ; Walmsloy v. Milne (ISf)!)), 7 C. B. N. S. 
116. Mentd. Weoton v. Woodcock (183U), 6 M. & W. 
143. 

1366. Auctioneers — Sale by order of mortgagor.] 

— A mtgee. of goods can only recover against an 
auctioneer who has sold thorn by the direction of 
the mtgor., the actual damage he has sustained by 
the injury to his security. — Myers v. Marsh 
(1883), 1 Cab. & El. 116. 

See, also, Bills op Sale, Vol. Yll., i)p. 135 et seq, 

F, Restraint of Execution against Mortgaged 
Property, 

See Companies, Vol. X., p. 1187, Nos. 8414- 
8420 ; Crown Practice, Vol. XVI., pp. 225, 227, 
Nos. 161, 181 ; Execution, Vol. XXI., pp. 562, 
563, Nos. 1389-1397. 

G, Restraint of Waste, 

1367. Removal of fixtures.] — ^A. & B., carrying 
on the business of cotton spinners in co-partnership, 
erect various articles of machinery & other trade 
fixtures on the premises where the business is 
carried on, which are the exclusive freehold 
property of A. The fixtures are paid for out of 
the funds of the partnership & they arc so attached 
to the building that they cannot be removed 


without damage to the walls & floors. A. executes 
a mtge. of the premises & all the fixtures attached 
or belonging to the premises or partaking of realty ; 

afterwards become bkpt. : — Held : these 
fixtures were not in the order & disposition of A. 
&; B. & the mtgee. was entitled to them. — Re 
Ashton, Ex p, Scarth (1840), 1 Mont. D. & De G. 
240; 9L. J. Bey. 35; 4 Jur. 826. 

H, Other Cases, 

1368. Restrictive covenants — Right of mortgagee 
to enforce.] — The purchaser of a plot of land, part 
of an estate laid out for building, covenanted with 
the vendors, who were the mtgees. in fee in 
possession of the estate, their heirs & assigns, not 
to erect any “ building ** on his plot nearer to the 
road in which it was situate than the line of 
frontage of the then present houses in that road, 
which houses were about forty feet apart, & about 
eighty feet from the road. He then erected two 
houses on his plot, each of which had a bay window 
projecting three feet beyond the line of the existing 
houses, & carried from the foundation up to the 
roof. Upon bill for injunction filed by the trans- 
feree from the mtgees. &: by a subsequent purchaser 
from them of a contiguous plot, who had entered 
into similar covenants: — Held: both pltfs. had 
material interests sufficient to support the suit. — 
Manners (Lord) v, Johnson (1875), 1 Ch. U. 
673 ; 45 L. J. Ch. 404 ; 40 J. P. 345 ; 24 W. R. 
481. 

Annotations : — Mentd. Long Eaton Recreation Grounds Co. 

V. Mid. Ry. (1901), 71 L. J. K. B. 74 ; Sharp v. Harrison, 

11922 J 1 Ch. 502. 

1369. Mortgage including right to use name — No 
Intention by mortgagee to use — Use by assignee of 
mortgagor.] — The mtgee. of stock-in-trade good- 
will, tk of the right to use a name, never having 
used the name & not intending to use the name, 
cannot obtain an injunction to restrain persons 
claiming under the mtgor. from using the name. — 
Beazley v. Soares (1882), 22 Ch. I). 660 ; 52 
L. J. Ch. 201 ; 31 W. R. 887. 

Mortgage of premises & goodwill — Bankruptcy 
of mortgagor.] — Sec Bankruptcy, Vol. IV., p. 484, 
Nos. 4352, 4353. 


Sect. 2.— RIGHT TO POSSESSION OF MORT- 
GAGED PROPERTY. 

Sub-sect. 1. — What Amounts to Possession. 

See, now. Law of Property Act, 1925 (c. 20), s. 95 
(3), (4). 

1370. General rule.] — Cts. of equity were very 
slow to decide that possession had been taken, & 
would not do so unless satisfied that the mtgee. in 
possession took the possession in liis capacity of 
mtgee. without reasonable ground for believing 
himself to hold in any other capacity. . . . Though 
it was the mtgee. who in fact appointed the 
receiver, yet in making the appointment the mtgee. 
acted, it was the object of the parties that he 
should act, as agent for the mtgor. (Rigby, L.J.). 
— Gaskell V, Gosling, [1896] 1 Q. B. 669 ; 65 


L. J. Q. B. 435 ; 74 L. T. 674 ; 12 T. L. R. 335, 


ciroiiinHtaiiccH. — Rkid i>. Oalskaith 
(B. C.). [19261 4 D. L. R. 814 ; [1926] 
3 W. W. K. 500.~CAN. 

b. .] — Holland -Canada Mort- 
gage Co.. Ltd. r. It'RASRB (Rask.), 
[1926] 4 D. L. R. 993; [1926] 3 

W. W. R. 628 ; Tcrng,, [1926] 3 D. L. R. 
283; [1926] 2 W. W. R. 32.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— G. 

0 . Removal of timber, I — The ot. 


will restrain the atUieliiiicr oroditors of 
an ubsoondinf? deft, from sollim;: timber 
Improperly cut upon land uitfred. by 
deft, to pltf. — Thomw»ox v. Crocker 
(1853), 3 Gr. 653.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— H. 

d. Sale of timber by purchaser of 
equity of redernfAion — Right of mort- 
gagee to proceeds,}— S qott v, Vosbubg 


(ISSO), 8 P. R. 336.— CAN. 

0 . Preservation of mortgaged pro- 
perty — Removal of mtZL}-— -W estern 
Bank of Canada v. Greet (1886), 
12 O. R. 68.— CAN. 

f. Action for damages — Against 
party acquiring title through error of 
regi^co.] — Setter v. Registrar 
(1914), 30 W. L. R. 256 ; 7 W. W. R. 
901 ; 20 D. L. R. 166.— CAN. 
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Part IX. — ^Rights and Liabilities op the Mortgagee. 


Fi 897 ] Gaskell, 

— Consd. i)eyes r. Wood. fl911] l K. B 806 
Si ^ (1899). 68 L. J. Ch. 517 ; 


137^ Mortgagee in possession in another capa- 
city — Occupation as tenant.] — B. mortgaged cer- 
tain premises to L. The premises were required 
to be partly pulled down & rebuUt : P. undertook 
to perform the work, but required security for the 
payment. An agreement was entered into be- 
tween B., L. & P., by which L. consented to become 
temnt of part of the premises when rebuilt, & to 
take a lease of them from P., to whom B. had 
assi^ed his interest for a term of years, iS: to pay 
P. i/lyOOO for the lease, & £250 a year for rent. 
The premises having been rebuilt, L. entered into 
possession, but as no lease was granted by P., 
did not pay the £1,000 nor the £250 a year rent. 
In a suit afterwards instituted by P., ik to which 
both B. & L. were parties : — Held : }j. was a mere 
tenant, & though at the same time a mt-gee., wiis 
not mtgee. in possession, the possession being in 
respect of the tenancy & not of the mtge., ^ the 
agreement not having the effect of changing the 
relative situation of the parties in that respect. — 
Page v. Linwood (1837), 4 Cl. & Pin. 300; 7 
E. K. 154, II. L. 

1372. Mortgagee purchaser of life estate.] — 

Whitbread r. Smith (1854). 3 l)e G. Al. & G. 727 ; 
2 Eq. Rep. 377 ; 23 L. .1. Ch. 01 1 ; 23 1.. T. O. S. 
2 ; 18 Jur. 475 ; 2 AV. R. 177 ; 43 E. R. 280, 
L. C. & L. JJ. 


Jnnotaiions : — ^Refd. ShuTHliaw r. Gibbs (1851). Kuy, 1133; 

Heather v. O’Neil (1858), 2 l)e (i. & J. 399. 

1373. Under Defence of the Realm Regu- 

lations — As well as mortgagee — Minister of Muni- 
tions.] — The Minister of Munitions being mtgee. of 
a gun cotton factory & certain farmland, took 
I)ossession of A worked the factory under the 
power of the Defence of th(? Realm Acts, Regs. Ai 
Ords. hereinafter called D.O.R.A. A appointod a 
receiver of the farm land under the mtge. powers. 
On a subsequent foreclosin'<* action by the A.-G. 
on behalf of the Crown as beneticial owntjr <jf the 
mtge. : — Held : i)ltf. was entit l(*d Ui an ordinary 
foreclosure decree A in taking tlie account necessary 
to fix the amount due for the? redemjdion he was 
not liable to account for tlu? Alinister’s dealings 
with the factory under D.O.R.A., but any claim 
on account of these dealings must go before the 
Losses Commission under Indemnity Act, 11120 
(c. 48). — Re CoLNURooK Chemical A Exrlo.sives 
Co., A.-G. V, The Co., [1923] 2 Cli. 289; 92 L. .L 
Ch. 575 ; 129 L. T. 783 ; 39 T. L. R. 551 ; 07 
Sol. Jo. 658. 

1374. Receiver remaining in possession after dis- 
charge — Accounts rendered to mortgagee.] ~ A 

receiver was appointed by the ct., of an estate which 
had been mortgaged to A. By a decree, dated in 
Dec. 1827, the receiver was ordered to be 
discharged, & pay the balance in his hands to A. 
The receiver continued to receive? the rents until 
1830, but paid them over to A, A after that time 
the rents were paid by the tenants to A. : — Held : 
the possession of the receiver after Dec. 1827, w’^ 
the possession of A. ; A therefore A. had bf?en in 
possession from that time. — II orlock r. Smith 
(1842), 11 L. J. Ch. 157 ; 0 Jur. 478 ; sidmyueni 
proceedings (1844), 1 Coll. 287 ; 03 K. R. 422. 
Annotation : — ^Befd. Wilkes v. SamiioD (1877), 7 Cb. D. 188. 


1376. Mortgagee in possession of part — Whether 
constructive possession of whole.] — A mtgee. in 
possession of part, A allowing the ratgor. to retain 
possession of the rest, is not, at the suit of a subse- 
quent incumbrancer, to be cluirged, constructively, 
as in possession of the whole. — S oar r. Dalby 
( 1852), 15 Beav. 150; 18 L. T. O. S. 352; 51 
E. R. 490. 

1376. .] — AItget'S. had given notice to 

the tenant of the mtged. estate to pay the rents to 
them. The shooting over the property, the under- 
wood, A the timber, or the right to cut it, were 
excluded from the lease to the tenant. The mtgors 
sought to charge the mtgees. with wilful default 
in neglecting to let the Siooting, cut the under- 
wood, A thin t he timber ; — Held : wrhore a mtged. 
property consists of several conterminous estates, 
possession of one docs not necessarily involve 
possession of the others ; A the mtgees. W’ere not 
m possession of the shooting, the undeiwood, or 
the timber, so as to be liable for neglect. — SiMMiNS 
V, Shirley (1877), 0 Ch. D. 173; 37 L. T. 121; 
20 W. R. 25 ; sub nom, Sjmmins v. Shirley, 
Shirley r. Simmins, 40 L. J. Ch. 875. 

1377. Receipt of rents A profits. |— -As to the 
profits receivtid out of tbt? mtged. lands, deft- 
should b(5 takt'ii to be in iiosst^ssion as mtgee. A 
not as guardian {per CUtr.). — H isiioi* v. Sharp 
( 1704), 2 Vein. 4fi9 ; Froem. Ch. 270; 23 E. R. 
902. 

1378. .] - IlEALEs r. M‘A1 ukkay (1850), 23 

Beav. 401 ; 53 E. R. 157. 

Annotaiion : — Distd. NoyoH v. J*oll(K3k (1880), 32 Ch. D. 53. 

1379. - — .] — The fact- that ml/ge(‘s. are in 
receipt of the rent s A profits of t he mtgtid. estate 
docs not noc(‘SsariIy make them e-hargeable as 
mtge<*s. in po8H('Hsion. 'i'he question whether t lioy 
are mt.g(?eM. in jitissession 4h?jM*nds upon whether 
they have tak<?n out of tin? mtgor.’s hands the 
pow'er A <luty of managing the (?state A d(?aling 
wit h th(? tenants. 

R. w'as th(* agent/ of a mtgor., A reiudved the 
rents of the estat/c? for him, A a] q died them in 
payment of tie? int/(!rest t/o the mtgees. The 
nitgt‘eH. wrote to B. inclosing notices to tlio tenants 
to pay the rent s to them, w'hich he was to serve on 
them if the. mtgor. should attfimpt to interferes. 
B. replied promising to pay t he Hints to t/he mtgees. 
A not to the mtgor. The noticcjs were not stsrved 
on the tenant H, but B. paid the rents as hej received 
t hem U} t/he mtgees. : — field : th(i intgetis. could 
not tie (charged as nitget's. in yiossession. — N oyeh 
V. Bollock (1880), .32 (3i. 1). 53 ; 55 L. J. Ch. 513 ; 
54 Ji. T. 473 ; 34 W. R. 383, (J. A. 

1380. By solicitor — On behalf of client.] — 

(1) A H(dr, who pays off a mtge, debt duo from 
liis client., must Ix! takfiii to act as t.h<? agent of the 
clitint, A not on his own behalf ; A if ho receives the 
rent of the mtged. jiroperty, the possession is that 
of the cli(?at, A the solr. cannot bo charged with 
wilful default. 

(2) A mtgee. out of possession called on the 
tenant for his rent, who said that he had laid it 
out in repairs. 3Tie mtgee. acciuiesced in this ; but 
there W’as no evidence? of the tenant’s accepting 
tile mtgee. as his landlord or of anything like an 
atUirnriKjnt : — Held : there was not an entering 
into peissession or into the receJjit of the rent by 
the mtgee. — WARD v. Carttar (1805), L. R. 1 Eq. 
29 ; 35 Beav. 171 ; 55 E. R. 800. 

Anruitatiim : — (Jmcrally, Beld. Itochcfoucauld v. Boustead, 

1 1 897 J 1 Ch. 196. 


PART DC. SECT. 2, SUB-SECT. 1. 
1875 1. Mortga{/ee in possession of pari 
--Whether constructive possession of 


tiiAoh!.)— PosHOBsion by a mtiree. of any 
part of the lauds comprised in a mtge. 
operates as possession of the whole. — 
Bernard v. Brunrau (1915), 8 


W. W. K. 635.— CAN. 

g. lieceipt of rents dt profile — Mot 
in capacity as murtgagee .] — Frost t?. 
Hines (1886), 12 0. K. 669.— CAN. 
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Mortgage:. 


Sect, 1. — Itight to protect security: Sub-sect. 2, D., 
E., F., O. & H. Sect. 2 : Sub-sect. 1.] 

1363. Trespass committed before entry — Rela- 
tion back of mortgagee’s title on entry.] — After 
entry by a mtgee. of land his right of possession 
relates back to the time at which his legal right to 
enter accrued, so as to enable him to support an 
action against a wrongdoer for a trespass com- 
mitted at a time antecedent to the C3ntry. — Ooean 
Accident & Guarantee Corpn. v . Ilford Gas 
Co., [11)05] 2 K. B. 493 ; 74 L. J. 3v. B. 799 ; 93 

L. T. 381 ; 21 T. L. R. 610, C. A. 

Annotation : — Consd. Elliott v. Doj^nton, 11924] 1 Ch. 236. 

E. liight to Maintain Trover^ Detinue and 
Conversion. 

1364. Seizure of goods for tolls.] — A. was mtgee. 
of B. of certain leasehold coal mines barges, etc. 
B. afterwards demised the mines, & assigned the 
barges to C. A. may bring t rover against D., who 
tortiously seized & sold [for unpaid tolls] tlic barges 

part of the i)roduce of Gie min(is. — Fraser v . 
Swansea Canal Co. (18;M), 1 Ad. & El. .‘154 ; 3 
Nev. & M. K. B. 391 ; 3 L. J. K. B. 153 ; 110 
E. R. 1241. 

Annolatimi Mentd. EdinaudB v. 13oflt (1862), 7 L. T. 279. 

1365. Removal of fixtures.] — The tenant of 
leas(diol(i premises, assigned tlKun by way of 
mtge., & afterwards became bkpt. The lease 
contained a covenant to yield uj) all fixtures to the 
messuage belonging or t/O belong : — Held : the 
fixtures did not pass to the assignees as goods & 
chattels in tlie possession, order, & disposition of 
the bkpt. ; & the mtgee. might maintain an action 
in case as reversioner, against the assignees for 
removing them. — Hitchman v. Walton (1838), 4 

M. ^ W. 409 ; 1 Horn & H. 374 ; 8 L. J. Ex. 31 ; 
150 E. R. 1489. 

Amiotations : — Reid. l)oo d. Higginbotham r. Barton (1840), 
11 Ad. & EJ. 307 ; Walinsloy tj. Milne (1859), 7 O. B. N. S. 
115 . Mentd. Weoton v. Woodcock (1839), 5 M. & W. 
14.3. 

1366. Auctioneers — Sale by order of mortgagor.] 

— ^A mtgee. of goods can only recover against an 
auctioneer who has sold tliem by the direction of 
the nritgor., the actual damage he has sustained by 
the injury to his security. — ^Myers v. Marsh 
(1883), 1 Cab. & El. 116. 

See, also, Bills of Sale, Vol. VII., pp. 135 et seq. 

F. Restraint of Execution against Mortgaged 
Property. 

See Companies, Vol. X., p. 1187, Nos. 8414- 
8420 ; Crown Practice, Vol. XVI., pp. 225, 227, 
Nos. 161, 181 ; Execution, Vol. XXI., pp. 562, 
563, Nos. 1389-1397. 

G. Restraint of ^Vasic. 

1367. Removal of fixtures.] — A. & B., carrying 
on the business of cotton spinners in co-partnership, 
erect various articles of machinery & other trade 
fixtures on the premises where the business is 
(tarried on, which are the exclusive freehold 
property of A. The fixtures are paid for out of 
the funds of the partnership &: they are so attached 
to the building that they cannot be removed 


without damage to the walls & floors. A. executes 
a mtge. of the premises & all the fixtures attached 
or belonging to the premises or partaking of realty ; 
& A. & B. afterwards become bkpt. ; — Held : these 
fixtures were not in the order & disposition of A. 
& B. the mtgee. was entitled to them. — Re 
Ashton, Ex p. Scarth (1840), 1 Mont. D. & De G. 
240; 9L. J. Bey. 35; 4 Jur. 826. 

H. Other Oases. 

1368. Restrictive covenants — ^Right of mortgagee 
to enforce.] — The purchaser of a plot of land, part 
of an estate laid out for building, covenanted with 
the vendors, who were the mtgees. in fee in 
possession of the estate, their heirs & assigns, not 
to erect any “ building ” on his plot nearer to the 
road in which it was situate than the line of 
frontage of the then present houses in that road, 
which houses were about forty feet apart, & about 
eighty feet from the road. He then erected two 
houses on his plot, each of which had a bay window 
projecting three feet beyond the line of the existing 
liouses, &; carried from the foundation up to the 
roof. Upon bill for injunction filed by the trans- 
feree from the mtgees. & by a subsequent purchaser 
from them of a (jontiguous plot, who had entered 
into similar covenants : — Held : both pltfs. had 
material interests sufficient to support the suit. — 
Manners (Lord) v. Johnson (1875), 1 Ch. D. 
673 ; 45 L. J. Ch. 404 ; 40 J. P. 345 ; 24 W. R. 
481. 

Annotations : — Mentd. Longr Eaton Kecroaiion GroiindH Co. 

V. Mid. Ry. (1901), 71 J-.. J. K. B. 74 ; Sharp v. Harrison, 

11922J 1 Ch. 502. 

1369. Mortgage including right to use name — No 
intention by mortgagee to use — Use by assignee of 
mortgagor.] — The mtgee. of stock-in-trade & good- 
will, & of the right to use a name, never having 
used the name &. not intending to use the name, 
cannot obtain an injunction to restrain p(;rsons 
claiming under the mtgor. from using the name. — 
Beazley V. Soares (1882), 22 Ch. D. 660; 52 
L. J. Ch. 201 ; 31 W. R. 887. 

Mortgage of premises & goodwill — Bankruptcy 
of mortgagor.] — Sec Bankruptcy, Xo\. IV., p. 484, 
Nos. 4352, 4353. 


Sect. 2.— RIGHT TO POSSESSION OF MORT* 
GAGED PROPERTY. 

Sub-sect. 1. — Wiiat Amounts to Possession. 

See. notv, Law of Property Act, 1925 (c. 20), s. 95 
(3), (4). 

1370. General rule.] — Cts. of equity were very 
slow t/o decide that possession had been taken, 
would not do so unless satisfied that the mtgee. in 
I)ossession took the possession in his capacity of 
mtgee. without reasonable gi'ound for believing 
liimself to hold in any other capacity, . . . Though 
it was the mtgee. who in fact appointed the 
receiver, yet in making the appointment, the mtgee. 
ocU'd, & it was the object of tlie parties that he 
sliould act, as agent for the mtgor. (Rigby, L.J.). 
— Gaskell V. Gosling, [1896] 1 Q. B. 669 ; 65 
L. J. Q. B. 435 ; 74 L. T. 674 ; 12 T. L. 11. 335, 


— Ekid V. Galbraith 
^ 1- lb 814 ; 11U26] 

3 W. W. U. 600.— CAN. 

*>• Holland-Canada Mout- 

’’• I‘'RA8RR (Sask.), 
4 D. L. R. 993 ; [1926] 3 

VV. W. R. (328 ; rcr«p.,[192a] 3 I). L. R, 
283; [1926] 2 W. W. II. 32.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— Q. 

0. liemoval of tiniber.] — The ot. 


rcBtrain the otUichiuer ci’cdltors of 
an abHoondlnfir deft. fi*om Bollliifi: timber 
imnropcrly out upon land ni tired, by 
deft, to pltl. — Thompson v. Crocker 
(1863), 3 Or. 653.— CAN. 


PART IX. SECT. 1. SUB-SECT. 2.— H. 

d. Sale of timber- by purchaser of 
equity of redemption — Right of mort- 
gagee to proceeds .] — Scott v. Vobburo 


(1880), 8 P. R. 330.— CAN. 

e. Preservalion of mortgaged pro- 
perty — Henuwal of mill.] — Western 
Bank ok Canada v. Greey (1886), 
12 O. R. 68.— CAN. 

f. Action for damages — Against 
party acquiring title through error of 
registrar.] — Setter tj. Registrar 
(1914), 30 W. L. R. 256 : 7 W. W. R. 
901 ; 20 D. L. R. 166.— CAN. 
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Part IX. — ^Rights and Liabilities of the Mortgagee. 


[18^7] Gosung V. Gaskeix, 

.--^onsd. i)eres v. Wood. [1911] 1 K. B. 806. 

(1899), 68 L. J. Ch. 517 ; 

^TSdrtl9l6]%?Br51x“’ 


M®>*teagee In possession in another capa- 
city — Occupation as tenant.] — B. mortgaged cer- 
tain premises to L. The premises were required 
to be partly pulled down & rebuilt : P. undertook 
to perform the work, but required security for the 
payment. An agreement was entered into be- 
tween B., L. & P., by which L. consented to become 
tenant of part of the premises when rebuilt, & to 
take a lease of them from P., to whom B. had 
assigned his interest for a term of years, to pay 
P. 1»1,000^ for the lease, &, £250 a year for rent. 
The premises having been rebuilt, L. entered into 
possession, but as no lease was granted by P., 
did not pay the £1,000 nor the £250 a year rent. 
In a suit afterwards instituted by P., to which 
both B. <&; Li. W'ere parties : — Held : L. was a mere 
tenant, & though at the same time a mtgee., wiis 
not mtgee. in possession, tlie possession being in 
respect of the tenancy & not of the mtgo., At tlie 
agreement not having the effect of changing the 
relative situation of the parties in t hat respect. — 
Page v, Ltnwood (1837), 4 01. & Pin. 390; 7 
E. R. 154, H. L. 

1372. Mortgagee purchaser of life estate.] — 

Whitbread v. Smith (1854), 3 J)e (J. M. (L 727 ; 
2 Eq. Rep. 377 ; 23 L. J. (^h. (Ill ; 23 L. T. O. S. 
2 ; 18 Jur. 475 ; 2 W, R. 177 ; 43 E. R. 280, 
L. C. & L. JJ. 


AnnotcUiona : — ^Refd. SharHliavv v. Gibbs (1851), Kav, 333; 

Hoathor v. 0‘Nell (1858), 2 Do G. & J. 39U. 

1373. Under Defence of the Realm Regu- 

lations — As well as mortgagee — Minister of Muni- 
tions.] — The Minister of Munitions being mtgee. of 
a gun cotton factory At certain farmland, took 
possession of Ac worked the factory under the 
power of the Defence of the* Bealm Acts, Regs. & 
Ords. hereinafter called D.O.R.A. A: aiqminted a 
receiver of the farm land under the mige. powers. 
On a subsequent forecdosure action by th<; A.-(l. 
on behalf of tlie Crown as bcmdicial owner of the 
mtge. ; — Held: jiltf. was entithjd to an ordiniiry 
foreclosure decree Ac in taking tlie account necessary 
to fix the amount due for the rcdemiition he; was 
not liable to account for tlie MinisU-r’s d<;alingH 
with the factory under D.O.R.A., but any claim 
on account of these dealings must go before the 
Lo.ssea Commission under Indemnity Act, 1920 
(c. 48). — Re CoLNBROOK Chemical Ac Explosives 
Co., A.-G. V. The Co., [1923] 2 Ch. 289; 92 L. ,1. 
Ch. 575 ; 129 L. T. 783 ; 39 T. L. R. 551 ; 07 
Sol. Jo. 658. 

1374. Receiver remaining In possession after dis- 
charge — Accounts rendered to mortgagee.] — - A 

receiver was appointed by the ct., of an estate which 
had been mortgaged tc) A. By a decr(?c;, dated in 
Dec. 1827, the receiver was ordered to be 
discharged, & pay the balance in his hands to A. 
The receiver continued to receive th(i rents until 
1830, but paid them over to A, Ac iifter that time 
the rents were paid by the Ginants to A. i—Held : 
the possession of the receiver after Dec. 1827, M'tiH 
the possession of A. ; Ac therefore A. had been in 
possession from that time. — II orlock v. Smith 
( 1842), 11 L. J. Ch. 157 ; 6 Jur. 478 ; subsequent 
proceedings (1844), 1 Coll. 287 ; 63 E. K. 422. 
Annotaiion : — ^Befd. Wilkes v. Sauiiion (1877), 7 Cb. D. 188. 


I 1375. Mortgagee in possession of part — Whether 
constructive possession of whole.] — A mtgee. in 
possession of part, & allowing the mtgor. to retain 
possession of the rest, is not, at the suit of a subse- 
quent incumbrancer, to be charged, constructively, 
as in possession of the whole. — S oar v, Dalby 
( 1852), 15 Beav. 156 ; 18 E. T. O. S. 352 ; 61 
E. R. 496. 

1376. .] — Mtgees. had given notice to 

the tenant of the mtged. estate to pay the rents to 
them. The shooting over the property, the under- 
wood, & the timber, or the right to cut it, were 
excluded from the lease to the tenant. The mtgors 
sought to charge the mtgees. with wilful default 
in neglecting to let the shooting, cub the under- 
wood, Ac thin t he timber : — Held : where a mtged. 
I)i*operty consists of several conterminous estates, 
possession of one does not. necessarily involve 
possession of the others ; Ac the mtgees. were not 
in possession of the shooting, the underwood, or 
the timber, so as to be liable for neghset. — SiMMlNS 
V, Shirley (1877), 6 Ch. D. 173 ; 37 L. T. 121; 
26 W. R. 25 ; sub nom. SiMMiNS v. SfURLEY, 
Shirley p. Simmins, 46 L. J. Cli. 875. 

1377. Receipt of rents & profits.) — As U> tlie 
profits received out of the mtged. lands, deft-, 
should taken to be in possession as mtgee. Ac 
not as guardian {per (Ajh.). — Bishop v. Sharp 
(1704), 2 Vein. 469; Proem. Ch. 276; 23 E. R. 
902. 

1378. .1 -IlKALEs V. M‘Muuuay (1856), 23 

Beav. 401 ; 53 E. R. 157. 

Amwiaiion : — Distd. NoyoH %\ J*(>n()<3k (1886), 32 Ch. D. 53. 

1379. .] — 3'lu* fact that mtgees. are in 

receipt of the rents A:, profits t)f t h(^ mt-ged, estate 
docs not nec(*8sanly inakc^ them chai'g(*ahle as 
mtgees. in )) 08 seHHi(>n. The qii(*st/ion wlu'tht^r they 
at*<* nitget*s. in possession ihqxinds upon whether 
they have takim out of the rntgor.’s hands this 
power Ac duty of managing the estate Ac dealing 
with t he tenants, 

B. was tlie agiuit- of a mtgor., reiuJved the 
rents of the estatii for him, Ac applied them in 
payment of the interest t ;0 tliii mtgees. The 
mtgees. wroti^ to B. inclosing notici^s to the tenants 
to ]»ay th(3 rents to them, wliich ho was to serve on 
them if the mtgor. should att.<^mpt to interfere. 
B. replied promising to pay tin? nuits to the mtge(3H. 
Ac not to the mtgor. The notices wc*n* not served 
on the tiuiants, hut B. jiaid the rimts as he received 
them to the mtgees. : — Held: the iiitgees. could 
not. he charged as mtgfjes. in jio.sHeHsion. — Ngyeh 
V, iVjLLocK (1886), 32 (3i. I). 53 ; 55 Jj. J. Ch. 513 ; 
54 L. T. 473 ; 34 W. R. 383, C. A. 

1380. By solicitor -On behalf of client.] — 

(1) A solr. who i>ays off a mtge. debt duo from 
his client, must l>e takiui to ai!t as the agent of tho 
client, Ac not on his own behalf ; Ac if ho receives the 
rent of t he, mtged. firoperty, t he possession is that 
of the cliimt, Ac the solr. cannot bo charged with 
wilful default. 

(2) A migu'c. out of possession called on the 
tenant for his rent, who said that he had laid it 
out in repairs. The mtgi^e. acipiiesced in this ; but 
there was no evidence of the tenant’s accepting 
the mtgee. as his landlord or of anything like an 
attornment : — Held : there was not an entering 
into possession or into the recidpt of the rent by 
the mtgee. — W ard v. Cahitak (1865), L. K. 1 Eq. 
29 ; .35 Reav. 171 ; 55 E. R. 860. 

AniuAnJitm : — (Uncrallu, Eeld. llochof(»ucaul(l v. lioiistead, 

11897J 1 Ch. 196. 


PART IX. SECT. 2, SUB-SECT. 1. 
1875 i. Mortgagee in possession of part 
-Whether constructive possession of 


whole.] — Po8t»«wion by u mf4roc. of any 
part of the lands comprised in a mtge. 
operates as possession of the whole. — 
Bernard v. Bruneau (1915), 8 


W. W. It. 635.— CAN. 

g. Jteceipl of rents dr proJUs — Not 
in capacily us mortgagee.] — r^iosT v. 
Hines (1886). 12 0. II. 669.— CAN. 
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Sect, 2. — Ri(fht to possession of mortgaged property: 

Svh-sects. 1 2, AQ 

1381. In capacity as mortgagee.] — ^Mtgee. 

who takes possession of the mtgd. estate is on bill 
for redemption, bound to render an account of 
rents & profits received & is also liable for all which 
he might have received but for his wilful default ; 
but where persons, who though in fact mtgees. 
enter into i)oss(ission of the rents & profits in 
another character, they cannot be subjected to 
that special liability. Their receipt of the rents 
& profits in the particular character of mtgees. in 
possession must be distinctly established. 

A i)ersori, who, under a mtge., becomes possessed 
of a property supposing himself to be its purchaser, 
if it afterwards appears that he is not validly 
clothed with that character, but only holds a lien 
on the iiroperty in virtue of the money advanced 
by him on the supposed purchase, cannot, there- 
for(s be so treated as to make liim liable to render 
accounts as an ordinary mtgee. in possession. 
It is essential to the creation of such a liability 
that he should have known he was in possession 
as mtgee. — P arkinson 11 anbury (1807), L. R. 
2 H. L. 1 ; 30 L. J. Ch. 292 ; 10 L. T. 243 ; 15 
W. R. 042, 11. L. 

AnnoUUioiis : — Consd. Re C'Olnbrook Cheiiilcal & Explosives 
Co., A.-C. V. Thu Co.. 2 Cli. 28«. Reid. Kirkwood 

V. Tlioinpson (18()5), 2 Hem. & M. 392 ; Shaw d. Bunny 
(1805), 2 J)o C. .1. & Sui. 40S ; Solwyn v. Garfit (1888), 38 
( 'll. I). 273 ; Bailey r. Barnos, [18941 1 (^i. 25 ; GaskelJ v. 
GoHling, |1K9(1] 1 g. B. 009. Mentd. Whyte t5. Ahrens 
(1884), 20 Ch. 1). 717 ; Ecltch v. Abbott (1880), 31 Ch. D. 
374 ; Sachs r. Spellman (1887), 37 Ch. I). 295 : Hatton 
V. RuHsell (1888). 38 Ch. I). 334. 

1382. Through agent.] — The power of sale 

in a mtge. dcuul i)rovid(Ml that the mtgee. shoulii 
n()tM.*x(;reiH(^ it without giving notice to the mtgor., 

“ Jiis exoi’H., administrators, or assigns.” The 
mtgor. subsc(iu(*ntJy moiigaged the same property, 
Huhjcict t-o the first mtge., to a second mtgee. : — 
Held: (J) tluj second mtgee. was entitled to notice 
from the first mtgee. of liis intention to exercise 
his power of sale, & in default of such notice was 
entitled to damages from him. 

H. mort.gaged certain propeiiy to S. & the 
iutg(^ deed piovided that it should be lawful for 
H., or his “ agent or receiver for the time being,” 
immediately after the execution of the deed to 
iHiceive the i*ent/B of the mtged. property as long 
as any money remained due on the security, & 
thereout to makt^ certain payments for tiie 
preH('rv/ition of the? property. The rents were 
afterwards collecl-ed by T., who had collected the 
rcuits of otht;r })ropei*ty of 11. At he paid 8. his 
interest ther(‘out-. 8. alleged that an aiTangement 
was made at the time of the mtge. that T. should be 
employ od by 11. to collect the rents & that T. paid 
liim his interest as agent of H. : — Held : (2) S. 
w^as mtgee. in possession. 

The 1 ‘eal truth of the case is, that immediately 
after the execution of the mtge., d<dt. did enter by 
liis agent (Pry, J.). — Hoole v. Smith (1881), 17 
Ch. 1). 4.34 ; 50 L. J. Oh. 570 ; 45 L. T. 38 ; 20 
W. R. 001. 

1383. By authority of mortgagor.] — Deft. 

took from the mtgor. an authority to receive the 
rents of the ])roperty accruing due at the date of 
the mtge., Ar in fact received the rents fi'om that 
date. He sold some of the properties included in 
the intg(\, under his power of sale, & contracted 
for the sale of another at a price wdiich appeared 
on the evidence to be below its value ; the last- 
mentioned sale was not completed, owing to the 
pendency of the action : — Held : the mtgor. was 
entitled to an account in the usual form as against 
a mtgee. wdio has entered into possession before 


there was any interest in arrear, & that the sale 
not yet completed must be set aside. — Jones v . 
Linton (1881), 44 L. T. 601. 

1384. Demand for rent — Acquiescence in refusal 
by tenant — No evidence of tenant accepting 
mortgagee as landlord.] — Ward v . Carttar, 
No. 1380, ante, 

1385. Possession taken as purchaser.] — Park- 
inson v. Hanbury, No. 1381, ante, 

1386. Forcible entry — Though in breach of 
statute.] — Where a person having the legal title to 
land is in actual possession of it, the attempt to 
eject him by force brings the person who makes it 
within the provisions of the statute against forcible 
entry. It will do so though the possession of the 
person having such legal title has only just com- 
menced, though lie may himself have obtained it 
by forcing open a lock, though his ejection has not 
been made by a “ multitude ” of men, nor attended 
with any great use of violence, & though the person 
who attempts to eject him may even set up a claim 
to the possession of the land. 

L. became the mtgee. in fee of certain premises 
of which it appeared that he did not at once take 
actual possession. The mtgor., whose possession 
had not been interfered with, made an agreement 
with T. & W. to allow them, at a rent, the use 
of these jiremises, & for some little time T. & W. 
did have the use of them & deposited goods there. 
On one morning at an early hour L., without notice 
to any one went accompanied by a carpenter & 
another man, & by taking off the lock of the outer 
door, entered into actual possession. T. & W., 
hearing of this went to eject him, & not being 
able to get in at the door obtained an entrance 
tl^irough a side window, then came down & did 
eject L. On this L., indicted them for a forcible 
entry ; they were acquitted, jointly paid their 
attorney’s bill, & then brought a joint action 
against L. for malicious prosecution without 
reasonable & probable cause : — Held : they could 
not sustain the action, & L. was entitled to have 
the verdict entered in his favour. — IjOWS v, 
Telford (1876), 1 App. Gas. 414 ; 45 L. J. Q. B. 
613 ; 35 L. T. 69 ; 40 J. P. 741 ; 13 Cox, C. C. 226, 
11 . L. ; revsg, 8. C. sub nom, Telford v. Lows (1874), 
31 L. T. 90, Kxch. 

AnTwtaiiorui : — Mentd. Bocldall v. Maitland (1881)^17 Ch. D. 
174 ; JoneH r. Foley (1891), 00 L. J. Q. B. 464 ; Hemnilngs 
V, Stoko PogeB Goll Club, [1920] 1 K. B. 720. 

1387. Restraint of mortgagor from cutting 
timber — Whether amounting to possession of 
timber.] — Simmins v, Shirley, No. 1376, ante, 

1388. Mortgagee as landlord under attornment 
clause — Whether mortgagee liable to account.] — 
Semhle : where a mtge. contains an attornment 
clause the mtgee. is liable to wilful default in 
respect of the rent as being in possession. 

An actual lease being created with a reservation 
of i-ent, the bankers were as much mtgees. in 
possession, for all purposes of taking the account' 
of what was due on the mtge,, as if they had 
grantt»d the lease to some new lessee & had given 
notice to that lessee to pay the rent to them. They 
were mtgees. in possession hable to account in 
respect of this 115,000 a year as against any second 
mtgee. or incumbrancer for what they had received 
or, but for their wilful default, might have received 
(James, L.J.). — Stockton Iron Furnace Co. 
(1879), 10 Ch. D. 335 ; 48 L. J. Ch. 417 ; 40 L. T. 
19 ; 27 W. R. 433, C. A. 

Annotations : — Consd. Re Bowes, Kx p. Jackson (1880), 14 
Gh, D. 725 ; Rc Kitchin, iTa: p. Punnett (1880), 16 Ch. D, 
226 ; Re Betts, Ex p. Harrfcon (1881), 18 Ch. D. 127 ; 
Re Willis, Ex p. Kenney (1888), 21 Q. B. D. 384 ; Green 
r. Marsh, fl892] 2 Q. B. 330. Reid. Re Knight, Ex p. 
Voisey (1882), 21 Ch. D. 442. Mentd. Re Bridgewater 
Engineering Co. (1879), 12 Ch. D. 181; JRc Cnunlin 
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Vianet Worto Co. (1879). 48 L. J. C!h. 637 ; Shnbrook «. 
n’SSn ^ ^ Lewis, Lewis v. Williams 

Gardner, Long v. Gardner 
(1^4), 71 L. T. 412 ; He Roundwood Colliery Co., Lee 
V, Roundwood Colliery Co. (1896), 75 L. T. 508. 

1889. .] — The very words [of the 

attormnent clause] are ** for better securing the 
punctual payment of interest ” not to destroy the 
position of mtgee., &, as was pointed out in Re 
Stockton Iron Furnace Co.y No. 1388, an/c, the 
mtgee. becomes mtgee. in possession liable to 
account as such (Jessel, M.R.). — Re Kitchin, 
Ex p. PUNNETT (1880), 16 Ch. D. 220 ; 50 L. J. 
Ch. 212 ; 44 L. T. 226 ; 29 W. K. 129, C. A. 

Annoi^iom Coi^. Rc Willis. Ex p. Kennedy (188S). 21 
8;. Re Knight, Ex p. Voisey (1882), 21 

Ch. D. 442. Mentd. West Loudon Syndicate r. 1. K. 
Comrs., [1898] 2 Q. B. 507. 

1390, ,] — In taking the account in a 

foreclosure action between first mtgee. second 
mtgee, & mtgor., an attornment clause in his 
mtge. deed will not render the first mtgee. liable 
to account on the footing of mtgee. in posse.ssion 
in respect of the rent reserved by the atiornnient 
clause. — Stanley v. Grundy (1883), 22 Ch. 1). 
478 ; 62 L. J. Ch. 248 ; 48 L. T. 106 ; 31 \V. K. 
315. 

Annotaiion: — ^Reld. Re Willis, Ex p. Kennoily (1888), 21 
Q. B. D. 384. 


1391. .] — The attornment clause was 

not such a taking possession by the mtgee. as was 
contemplated by the proviso, tliougJi no doubt 
it would render him liable to account at the suit 
of a subsequent mtgee. for all the rent agreed to be 
paid by the mtgor. which might be unreceived 
owing to the mtgce.’s wilful (lefault. But this 
attornment clause, not being registered, was void 
(Kay, L.J.). — Green v, Marsh, [1892 j 2 Q. B. 
,330 ; 01 L. J. Q. B. 442 ; 66 L. T. 480 ; 56 ,J. P. 
839 ; 40 W. R. 449 ; 8 T. L. R. 498 ; 36 Sol. Jo. 
412, C. A. 


Annotation : — ^Mentd. He Konndwood Colliery Co., Leo r. 
Roundwood Colliery Co. (1890), 75 L. T. 508. 


1392. Control & management of estate taken 
from mortgagor.] — Noyes v. Pou.ock, No. 1379, 
ante. 

1393. Notice of mortgage to trustees of settled 
personalty.] — P., who was entitled to a life inU*rest 
in the income of certain stocks A other p^usonal 
estate vested in the trustees of a settlement, 
assigned all his interest under the* wttleiiumt to 
pltf. by way of mtge. to secure a principal sum & 
interest. Shortly afterwards pltf. gave to tin? 
trustees the ordinary notice of the mtgi;., but did 
not require them to pay the income to hiiii.self. 


& they paid it to P. for about a year & a half, when 
pltf. brought an action against P, &> the trustees 
claiming foreclosure of the mtge. &; personal 
payment by the trustees of the income as from ttie 
date of the notice : — Held : the giving of the notice 
was not equivalent to taking possession of the 
mtged. property, but had no further effect in 
depriving the mtgor. of tlie receipt of income than 
notice of a similar mtge. of real estate, & the claim 
against the trustees failed . — Re Pawson’s Settle- 
ment, Higgins v. Pawson, [1917] 1 Ch. 541 ; 80 
h. J. Ch. 380 ; 116 L. T. 559 ; 33 t. L. R. 233. 


SuR-sECT. 2 . — When Right Arises. 

A, Legal Mortgagees. 

1394. Right to Immediate possession.] — The 

mtgee. has a right to his actual ])os8t‘ssion whenever 
he pleases ; he may bring liis eject-ment at any 
moment that- ht^ will. . . . He is also entitl(‘d to 
all the remfs which have bec^ome due since lua 
mt ge. & which ar(‘ luqmid (Bulleh, .T.). — Birch v. 
Wright (1786), 1 Term Rep. 378 ; 99 K. R. 1148. 
AwwtatUms : — Apld. Re Briadloy, Ex p. Ilankoy (1829), 
Mont. & M. 247. Conid. Doe d. ELshor w. Giloa (1829), 5 
Bint;. 421. Reid, chnhnomleh'y r. Clinton (1820), 2 
Jac. & W. 1 ; Blundell ii, Drninniond (1848), 1 1 Jur. 
573.11. Mentd. IMiltoney r. WarrtMi (1801), 6 Voh. 73; 
])eiiii d. .lacklin v. ("artritrht (1803), 4 lOuHt., 29; 11. o. 
Horstnioneoaiix (1827), 7 B. ik, C. 551 ; Hnekworth v. 
Siiniwon (18.35), 5 Tyr. 344 ; Doo d. Cliadhorn v. Groon 
(1839). 9 Ad. & El. 058 ; HrydgOM r. howin (1842), 3 Q. B. 
003; Doo d. Clarko v. SinaridKo (1845), 7 Q. B. 957 ; 
Htandon v. ChrlntinaH (1847), 9 L. T. c). S. 109 ; Cattley v. 
Arnold, Banka v. Arnold (1859), 1 Jolin. II. 051 ; 
H. 11 . St. GlloH wit liout Crlp[»lotcato (1803), 4 B. & 8. 509 ; 
WilloHdon GvormM'rH v. J*a(ldint;tou OvorHoyi’H (1803), 3 
B. & S. 593 ; Do Nlo-ola i». SauinlorH (1870), 22 L. T. 001 ; 
PhilllpHr. Ilomfray (1883), 24 Cii. D. 139 ; Horn v. Board, 
[1912] 3 K. B. 181 ; A.-G. r. Do Koyaor’a Koval Hotol, 
11920] A. C. 508 ; Wlioolor r. Koohio (1914), IjIU., |1920J 
J C3i. 57 ; K. V. Paulson, (1921] 1 A. C. 271. 

1395. .] - -- A mtgee. may aHHunn* the 

j)ossession wherun’er lu^ pl(*a.s(‘H ... a ct. of 
ecjuity never interf(T(*H to j)rt*V(Uit- the mtgee. 
from ass\iming poHseHsiou (Grant, M.R.). — 
Cholmondkley (Marquis) v. (-i.iN'roN (Lord) 
(1817), 2 Mer. 171 ; 35 K. H. 995. 

AnnoiafiniiH : — Refd. Sturtrls r. CliainpnoyH (1839), 5 My. He 
(9*. 97. Mentd. Gray v. J^otrard ( 1 831 ), 9 L. .1. (). S. CMi. 80 ; 
Hood r. Plmin (1831), 4 Slni. 101 ; Doo d. Pllkliiffton v. 
Spratt (1H33), 5 B.& Ad. 731 ; Boidoll v. Golljfhtly ( 1 842), 
12 J>. J. (3i, 187 ; Bryant v. Kastoi'Hon (1859), 7 W. It. 
298 ; Marshall v. Smith (1805), 5 (Jiff. 37. 

1396. .] — The mtgee. has the posstissory 

right, A; resumes that right by actual entry. He 
has the right to take possession ; sinen^ he has taken 
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1894 i. Righttn immediate poaseftHum. ) 
— COMMG11CLA.L BAN'K r. BKKKX (1889), 
15 V. L. R. 572.— AUS. 

1894 ii. .]— Dok d. Eki.m r. 

GARNl-m' (1847). 5 N. B. K. (3 Korr), 
535.— CAN. 

1894 iii. .) — ^A mtfree. is eiilitlod 

to take possession at any time, ovon 
before default, unless the right t<» 

g ossession till default bo reserved.'— 
►OE d. Mo WAT V. SMITH (1850), 8 
U. C. R. 139.— CAN. 

1894 iv. . 1 — A deed poll to secure 

a sum of money, in which the words 
were “ mtge. all that certain parcel 
of land, etc., to have & to hold the. 
afore^d land imto the said K.. his 
heirs, exors., administrators, ac 
assigns ** : — Held : sufficient to pass 
the right of possession to the granUs;. — 
VaKDEUVDER V, VaN’DELIXDER (1864), 
14 C. P. 129.— CAN. 

1894 V. .1 — McMahon V. McFaul 

(1864), 14 C. P. 433.— CAN. 

1894 vi. .] — Phillips v. Preston 

(1887), 14 Gr. 67.— CAN. 


1394 vii. ' — .1— A mtg«;., in tJii 
ubHenee of any exprosM (M>veiiant or 
Htipuiatioii to the eontrarj'. Is entitled 
to enter upon & take posseMHlon of the 
lands & prfunisos conveyed in tlie mtge. 
at any time, although as an almost 
invariable rule in this country, tlie 
mtgor. remains in possesKion until 
d(dault in fulfllnient of tlie conditions 
of the mtge. — Dir.v.v r. Millku (1874), 
9 N. S. K. (3 G. & O.) 317,~CAN. 

1394 vili. .] — I II an act ion upon a 

mtge. a mtge<!. out of iiosMesslon is not 
entitled between the time of the order 
nisi He the application for the dual order 
to apply for poHs<*ssloii. — C oi/jmal 
Investment 8: Loan Co. r. KieiiAun* 
HON (.Sunk.), (1918) 2 W. W. H. 389.— 
CAN. 

1394 ix. . j~FREI>KKR’TON COKPN. 

r. SIMMOVH (N. B.), II926J 2 D. L. K. 
422.— CAN. 

1 394 X. . }— Raja ()oi>it Pt kk.vsh 

Sr. VOH V. Marti.vhell (1819), 4 Moo. 
Ind. App. 444.— IND. 

1394 xl. .) — ^Till the mtge. has 

been redeifniiul, the mtgoo. is entitled to 
retain posseHsion. — S heoumbur Rai 


V. SIIEOIIIII/NO IlAi (1869), 1 N. W. 45. 

—IND, 

1394 xii. .1 — A mtgee. Is not 

bound to take possession immediately 
default is made. — D e-v.vh v. UioharU' 
MON (1871), 3 N. W. 51.— IND. 

1894 xiii. .]“-A mtge. of land 

hide! under a freeiiold lease was made 
subject to rede.mpUon upon payment 
of priiudpal & Intcirest. Tlie deed 
did not expressly provide that the 
mtgor. sliouJd remain in iiossession 
till default; nor was then*, in the 
opinion of the ct., upon the construe- 
tlon of ttie entiro d(N)d, any implied 
covenant, to that effect : — field : the 
mtgee. w'as entitled to maintain an 
ucdlon for the nicovory ct the 
of the nit god. premises, though tlie 
time of nxiemption had not arrived, 
& the mtgor. was not in default. — 
Green t*. Burnh (1879), 6 L. H. Jr. 
173.— IR. 

h. NreesnUy for notice.] — 

Under Land Titles Act, 1929. s. 108, 
a mtgee. ’H entry into posHosslon may 
lx* maile Immediately after service of 
tiic notice of Ills intention to enter. 



398 


Mortgage. 


Sect. 2. — BigM to possession of mortgaged property: 
Suh-sect. 2, A., B., C. & D. Sect, 3 : Svb- 
sect, h A,} 

possesBion, can he be a trespasser ? (Lord Tenter- 
den, C.J.)* — .Tohnson V, IIowsoN (1828), 2 Man. 
& Ky. K. B. 220 ; 0 L. J. O. S. K. B. 236. 

1397. .] — A mtgee. having given notice to 

the tenants holding the mtged. premises under 
leases granted by the mtgor. after the mtge., is 
entitled to receive from those tenants the rents 
actually due at the time of the notice, as well as 
those which accrued due afterwards. 

Wi)tm a mtge. is executed, the mtgee. becomes 
the legn.1 owner of the land, & is entitled to 
immediate possession, or to the rents & profits 
(Ltttledale, J.). — Pope Biggs (1829), 9 B. & 0. 
245 ; 4 Man. & Ky. K. B. 193 ; 7 L. J. O. S. K. B. 
240; 109E. K. 91. 

Annotations :—-Con8d. Evans v. Elliot (1838), 9 Ad. & El. 
342 ; Wilton v. Dunn (1851), 17 Q. 13. 294. Refd. 
Bmltljwflito V. Watts (1832), 2 Tyr. 293 ; Partington v. 
Woodcock (1835), (J Ad. & El. 090 ; Waddllove v. Harnett 
(183G), 2 Bing. N. C. 538 ; Burrows v. Grayden (1843), 7 
Jiir. 942 ; Boodle v. Cambell (1844), 7 Man. & G. 386 ; 
Turner r. Cameron’s Coalbrook Steam Coal Co. (1850), 0 
Excli. 932 ; Kusden r. Pope (1868), L. II. 3 Exch. 269. 

1398. .] — By deeds of lease & release dated 

Sept. 7 & 8, 1819, lands wn*re mortgaged in fee, 
subject to a proviso, tliat if the mtgor. should well 
A: truly pay the principal money interest on 
Mar. 25, tlien next, the mtgee., his heirs At assigns, 
should At would rticonvey Ac reassure the mtged. 
premises i-o the mt-gor., his heirs Ac assigns. There 
was also a e.ovcuiant that it should be lawful for 
the mtg(‘e., his ludrs Ac assigns, from time to time 
Ac ot all time aft(‘r default should be made in 
the iiayment of the principal money Ac interest, 

c. ontrary to the pi-oviso aforesaid, peaceably Ac 
(piietly 1-0 (‘liter into, have, hold, occupy, possess, 

enjoy the said iiremises : Ac also a covenant by 
the mtgor. for furtluT assurance in case of such 
default ; — Held : the mtg<*e. had the right of 
possession, under this deed, from the time of its 
execution, ^ not m(?r(*ly from Mar. 25, 1820 . — Doe 

d. Koylanck IK Lig 31TM)OT (1841), 8 M. Ac W. 553 ; 
11 L. ,T. Ex. 151 ; 5 ,Jur. 900; 151 E. K. 1158. 
AnnotatUms : — Apld. lingers v. Orazebrook (1846), 8 Q. B. 

895. Refd. I)o(j d. J’arsb^y v. Day (1842), 2 Q. B. 147 ; 
IhunmJng r. Blanton (1873), 42 L. J. C. V. 158. Mentd. 
Guh' V. Burnell (1845), 7 Q. B. 850 ; Knight r. Robinson 
(1856), 2 K. & J. 503 ; U. r. ChainpiicyH (1871), L. K. 6 
C. P. 384 ; Jiv, Beilis's Trusts (1877), 5 C^h. D. 504. 

1399. Without default by mortgagor.] — 

A mtgi^. of the residue of a term less one day, from 
a day nam(*d, gives a right of entry from that day, 
although tlieri* are provisos Ac covenants for tluj 
mtgor.’s quiet occupation until default. — K ogers 
V. Orazebrook (1840), 8 Q. B. 895 ; 7 1.. T. O. S. 
109 ; 115 E. K. 1111. 

Annotation: — Mentd. Mandors r. Williams (1849), 4 Kxeb. 
339. 

1400. .] — Dawson v. Johnson (1859), 34 

L. T. O. S. 08. 

1401. .] — Lows V, Telford, No. 1380, rm/c. 

1402. Power of sale on default — No right of entry 
implied.] —A iiower given to a trustee, in a mtge. 
deed, to sell, if the mtgi^e. requests it, does not 


necessarily imply a right to enter upon the 
premises. — W atson v, Waltham (1835), 2 Ad. Ac 
El. 485 ; 1 Har. Ac W. 24 ; 4 Nev. Ac M. K. B. 
537 ; 4 L. J. K. B. 98 ; 111 E. R. 188. 

1403. Relation back of right.] — A mtgee. out of 
possession, who gives notice of the mtge. to the 
tenant who has occupied since the mtge., cannot 
maintain trespass for mesne profits against the 
tenant for the rents accrued due since the date of 
the mtge., by mere entry upon the land after the 
notice. The doctrine of relation applies only as 
between disseisor & disseisee, in which case the 
re-entry has relation back to prior occupation by 
the owner, Ac remits him to his original rights. 

Where the mtgee. gave notice of the mtge. to the 
tenant in possession, who had become tenant since 
the mtge., & made an entry, Ac subsequently served 
a notice of ejectment upon the tenant, who gave a 
judge’s order, by which it was agreed that the 
action should be stayed upon the tenant’s under- 
taking to give up possession of the premises on a 
day named therein ; Ac, in default thereof, the 
mtgee. was to be at liberty to sign final judgment, 
Ac to issue execution against the tenant for the 
of the action : — Held : the mtgee. 
was not in a condition to maintain an action of 
trespass to recover the mesne profits from the date 
of the mtge., inasmuch as he never had such a 
possession as is necessary to support the action ; 
Ac the judge’s order could not be considered as 
equivalent to a judgment by default in ejectment, 
or as any evidence of the mtgee.’s prior occupation 
of the premises. — Litchfield v. Ready (1850), 
5 Exch. 939 ; 20 L. J. Ex. 51 ; 155 B. R. 409. 
Annotations <3oMd. Ocean Accident Ac Guarantee Corpn. 

V. Ilford Gas. Co., [1906] 2 K. B. 493. Refd. Barnett v. 

Guildford (1855), 11 Exch. 19. Mentd. Humphrey v. 

Nowland (1862), 15 Moo. I\ C. C. 343; Harrison v, 

Biackburn (1864), 10 Jur. N. S. 1131. 

1404. .] — Ocean Accident Ac Guarantee 

Corpn, v. Ilford Gas Co., No. 1363, ante, 

B, Subsequent Mortgagees, 

See, now, Law of Property Act, 1925 (c. 20), 
Sched. I., Part VII. 

1405. General rule.] — In the absence of express 
contract between the mtgor. Ac second mtgee. of 
lands entitling the latter to take possession with the? 
consequential right to take the rents, the rights 
of the second mtgee. are ns follows. He can, 
subject to the rights of the first mtgee., take 
possession Ac enter into receipt- — of the rents in 
either one of two w^ays : (cr) in an action to 
enforce his security ho can obtain an order appoint- 
ing a receiver ; or (6) under Conveyancing A: Law 
of Property Act, 1881 (c. 41), he can himself 
appoint a receiver. In the one case he obtains 
judicially Ac in the other contractually Ac by virtue 
of the statute a right to take the rents by the hand 
of a receiver. But his only remedy is the appoint- 
ment of a receiver : he has no legal right to t^ke 
possession or to demand payment to himself of 
the rents (Buckley, L.J.). — Vacuum Oil Co., 
Ltd. V. Ellis, [1914] 1 K, B. 693 ; 83 L. J. K. B. 
470; 110 L.T. 181, C. A. 


N (> pari k vilur form of notloc^ retiulml ; 
thu notice Ih Hutlloioiit if it staloM the 
mt-proo.’H intention to enter into i>o8- 

II. — Grkat West Permanent 
Loan Co. «. Rkmpkl (Saek.), [1920] 4 
D. L. R. 235; [1926] 2 W.W. R. 663.— 
CAN. 

— It. Is only when 

tlii^ iHMinln^im'nts of Land Titles Act, 
H. 1U8 (1), 111 ) VO boon met that a migeo. 
may enter Int o possession of the miffed, 
land & coll(‘Ct. the rent thereon. — 
Stewart r. Imperial Life Assurance 
Co. OP Canada. [19261 3 D. L. H. 271 ; 


11920) 2 W. W. K. 355 ; 20 Sask. L. 11. 
668.— CAN, 

l. Effect of proviso for possession 
by mortgagor until di/auIL}— Dundas 
r. Arthur (1857), 14 U. C. R. 521.— 

CAN. 

m. .] — D. mortgoffed to the 

T. CO., & aftenvards to A., who assigned 
to pltf. D. then oouvoyod to deft, 
who took possession, was recognised 
by the T. oo. as holding under them. 
Idtf. brought ejectment, there having 
been no default under the mtge. to 
the T. oo., which contained a pro^i 80 


for possession by D. until default: — 
Held: pltf. was entitled to recover, 
for D. could not in the face of his mtge. 
deny A. *8 right of possession or that 
of pltf. as his assignee. — Reid v, 
McBban (1859), g C. P. 246.— CAN. 

n. .) — OooDERE V. Wallace 

(1864), 24 U. C. R. 31.— CAN. 


c. No right to possession — Against 
bond fide purchaser of land — Purchase- 
money paid into cour/,)— M anitoba 
Mortqaoe & Investment Oo. r. 
Canadian Pacific Rt. Co. ( 1884 ). 
1 Man. L. K. 285.— CAN. 
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Pakt IX. — ^Rights and Liabilitibs of the Mortgagee. 


1406. Right to possession against mortgagor.] — 

On Aug. 18, 1887, B., the bkpt., mortgaged his 
estate to A., & on Aug. 22, executed a second 
mtge. in favour of resps., his bankers. Subse- 
quently resps. obtained judgment against B., & 
put the sheriff in possession. On May 2, a 
receiving order was made against B., & the sheriff 
on May 4, withdrew^ from possession. On June 25, 
resps. took possession under their mtge., Ac on 
same day an arrangement was come to between 
them & the official receiver by which certain crops 
on the land were cut & sold without prejudice 
to the legal position of the parties : — NM : as 
the second mtgees., resps., had taken lawful 
possession of the land, they were entitled as against 
the official rect^iver to the proceeds of the sale of 
the crops. — He Gordon, Ex p. Official Bkckivek 
(1889), 61 L. T. 299 ; 6 Morr. 150. 

C, RegisU*red Proprietor of Charge. 

See Land Registration Act, 1925 (c. 21). s. 27 (1 ) ; 
Law of Property Act, 1925 (c. 20), s. S7 (1). 

7). Equitable Incumbraucers. 

1407. General rule — Not entitled to possession.] — 

The persons entitled t-o the annuity or h‘ga.cies arc 
in the position simply of persons having a charge 
on real estate ; they have no legal estat(‘. They 
are in the position of equitable mtgees. ; tlu'y 
could not have taken jiossession of the land 
(North, J.). — Garfitt v. Allkn, Allkn v. 
J..ONOSTAFFE (1887), :{7 Oil. D. 48; 57 L. .1. Ch. 
420 ; 57 L. T. 848 : 3(i W. R. 112. 

1408. Express right to possession if mortgagor 
should become bankrupt^ — No right to possession 
tiil adjudication.] — A building agreement luovided 
that all the loose materials A plant brought u))on 
the land should “ be d(‘('med to be annex(‘d t-o the 
freehold.” The buikhT by d(‘ed assign(‘d ” all his 
interest under the building agreement ” to Jl. to 
secure advances. '^Phis de<‘d ju’ovided that, if the 
buildtu* should “become bkpt.” JI. miglit take 
I)ossession of the land comprised in the building 
agreement A (!omph;t<* any unlhiished hous(*s. A 
receiving order was afterwards ma<le against. th(‘ 
builder, A adjudication followisl. H. t(K)k p(»H- 
session under the mtge. when tlie receiving ord(*r 
was made, on the ground that tla^ builder had 
“ become bkpt.,” A cfnnj)let(;d some unlinished 
hous(;s, using tie* loost? jilant A materials then on 
the premises; — Held: “become bkpt.” iii(;ant 
“ be adjudicated a bkpt.,” A therefore, the builder 
not being in default under the mtge. when tin* 
receiving order was mad(* II. was not then entitled 
to take possession.— //c Wkiukino, Ex p. Ward, 
11902J 1 K. B. 712 ; 71 L. J. K. B. 289 ; 50 W. R. 
460 ; 9 Mans. 121 ; sub nom. He Wkirkino, Ex p. 
Truste?: V. Hartley, 80 L. T. 24. 

See. further, Bankrui^cy, Vol. IV., p. 206,* Nos. 
3390-3398. 

Sect. 3.— RIGHTS WHILE IN POSSESSION. 

Sub-sect. 1. — Rents and Profits. 

A. In General. 

Receipt of rents & profits — Whether amounting 
to possession.] — See Nos. 1377-1282, ante. 


1409. General rule.] — ^A solr. advanced money 
to his client on a second mtge. in which was in* 
sert.ed a power of sale exercisable at any time 
without the usual jiroviso requiring that notice 
should be given, or some interest should be three 
months in arrear ; A it was not shown that he 
explained to the client that the power was not in 
the usual form. The sob*, afterwards took pos- 
session, & for several years received the rents, 
which, together with some payments made by the 
mtgor., exceedtMl the interest on both mtges. He 
then sold the property without notice. In an 
action by the mtgor. against the solr. : — Held : (1) 
the omission fi*om the power of sale of the usual 
qualifying clause was a breach of duty, & the 
intget\ was liable in damages as for an improper 
salts unless it. could be shown that, some inttu'est 
was three months in ari t'ar ; (2) the fact that the 
intgee. had received rents to an amount more than 
sutlicient to ])ay interest would not by itself prove 
that there was no int(‘rt?st. in arreai* if no appro- 
priation was shown to havt^ bt^en made ; (3) as in 
an account sent by the mt-gtx*. to the mtgor, the 
inttu-est was ti‘i^at.(Ml as sat isfied up to a certain day 
out. of the rents, then’! was evidence of an arrange- 
ment t hat the rents should be applietl in discliarge 
(»f interest, A that, as the final account showed 
that if the rents were thus appiopriatt^d there 
woidd b(? no interest in arrear at the t.iiru? of sale, 
the sale was improp(*r. 

(4) Qu. : wheth(*r a migec*. in possession having 
a balance of rents in hand more than sufficient for 
payment of the interest A all (‘xpimses he has 
incurred can b(^ lujard to say that, interest is in 
arrear so as to justify a sale because} no account 
has been rendered A no a|)propriat ion made. — 
V. Kdward.m (1881), 18 (h. I). 449 ; 51 
1 L. J. Ch. 46 ; 45 L. T. 500 ; 20 W. R. 446, 0. A. 

Amwiaiione : — to (1) Apld. Onddock v. Rogoi'N (1884), 63 
L. J. Cli. 1M5.H. Distd. Poolt^y’H TniHtco v. Whet hum (1886), 
33 Ch. D. n 1 . ConHd. StekoH v. J Tancc}, f ] 8U8J 1 Ch. 21 2. 
Aft to (2) Apld. brlwrht V. Ciunpholl (188J0, 41 Ch. D. 388 ; 
Wriglcy V. 1 11106] 1 ('h. 166. Ah to (3) Difltd. Pooley*B 
TruHtoo V. Wiiothain (1886), 33 (Jh. 1). 111. As to (4) 
Conid. WiighT r. (Jill, |1006j 1 Ch. 166. (Jenerally, Retd. 
Noctoii r, AHhharton, [1014] A. ('. 032. Mentd. AtidrewH 
V. HuniOH (1888), 30 L’h. D. 133 ; HlmirioriR v. London Joint 
Stock bank, Little r. London Joint Stock bank, (18911 1 
Ch. 270 ; Tho SwIftHuro (1006), 16 T. L. Jt. 276. 

1410. Nature of rents recoverable —Mortgage of 
wharves & warehouses — Warehousing charges 
reserved as rents.] — (1) Under a mt-gc}. of wdiarvos 
A w'ar(*hf»useH o(;cupi(}(l by tb(} intgors. for their 
busin<*8s of wharfingers A wareliouseinen ; — Held : 
the mtgees. going into jiossession were not entitled 
to r(‘ceive debt s due to the rntgo?*s. for warehousing 
goods, though tb(5 charges out of which the debts 
aro.se were termed rents, A were by Act of Parlia- 
numt recf»verable, amongst other charges, by 
distraint A salf} of the go<ids in respect of which 
they w'ere incuiTfid. Semble : a mtgeo. going into 
possession is entitled to r(}ceiv(; all unpaid rents 
properly so calhsl. 

(2) Apportionment Act, 1870 (c. 35), does not 
disentitle a mtgee. entering into possession to 
back rents unrecovered. — A ndkrhon v. Butler’s 
Wharf Co., Ittd. (1879), 48 L. J. Ch. 824. 

AnruAatirm : — Ah to (1) Reid. Hhllllto v. Blggart, [1903] 1 
K. b. 683. 


PART IX. SECT. 2, SUB-SECT. 2.— B. 

1406 i. liight to poaseHsitm againai 
mortgagor .] — A.vtrim County La.vo 
BUIIJ^IXO & I.VVESTMEVT Co. r. 
STEWART, [1904] 2 I. R. 3.57.— IR. 

p. Right of seof/nd m/frtgagee to 
reritH — Ah agairuft judgment creditor of 
nuirigagtyr.] — CAm»iov v. Palmkh, 
[1896] 2 1. R. 445,— IR. 


PART IX. SECT. 2, SUB-SECT. 2.— C. 

q. Whether rigid to poBHeMum .] — 
SenMe : that a rntge. under Land 
Traiirtfcr Act, 1885, atM« not of itself 
c'fmfer on the mtgee. a right to poHW»H«ion 
of the land mortgaged. — Kino v . 
STUART (1887). 6 N. Z. L. R. 304 (H. C.). 
— N.Z. 

PART IX. SECT. 8, SUB-SECT. 1.— A. 
1409 . Oeneralrulc.) — Semble: uflTBt 


mtgfxj. liaM not, as Hiich, a right to tho 
isjntH A proilt/S. — B ank of British 
N oimi America e. Heaton (1862), 
1 Ch. Ch. 175.— CAN. 


(1913). 24 W. L. R. 93 ; 4 W. W. R. 
244 ; 12 D. L. R. 90.— CAN. 


1409 ill. . ]— I*RABHAKAIt CHI.NTA- 

MAN DIKHIIIT V. i*ANDUKANO VlNATAK 

Diksbit (1876), 12 Bom. 88.— INO. 
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Sect. 3. — Bights while in possession : Sub-sect. , 

B.i C.f D. (& E. : svb-sects. 2, 3 d: 4. Sect. 4 : 
S lb-sect, 1.] 

1411. Rents properly so called.] — Ander- 

son V. Butler’s Wharf Co., Ltd., No. 1410, ante. 

1412. Right to back rents unrecovered — Appor- 
tionment.] — Anderson v. Butler’s Wharf Co., 
Ltd., No. 1410, ante. 

1413. Licence to dig earth & make bricks — Pay- 
ments in nature of rent — Notice to licensee.] — 

Pajanents agreed to be made by an occupier of the 
soil under a parol licence to dig earth & make 
bricks are in the nature of rent, & as such a mtgee. 
of the premises is entitled, after notice in the usual 
manner, to all sums in arrear from such occupier 
at the time of the notice, or which may afterwards 
become due. — Re Brindley, Exp, Hankey (1829), 
Mont. & M. 247. 

1414. Application of rents — Discharge of interest 
— Balance in reduction of capital.] — In an ordinary 
case, there being no rent reserved, the tenant at 
will did not pay any rent, & was not liable t»o pay 
any, but you might superadd to that legal relation- 
ship an express agreement for a tenancy, as was 
done in the present case, in which a monthly 
tenancy was created at a monthly rent. That, no 
doubt, altered the legal relation between the 
parties, but it did not alter the equitable relation. 
The rent, if paid, was in equity paid on account of 
principal & interest ; if it exceeded the interest it 
would go in reduction of the yirincipal (Jf:ssbl, 
M.R.). — Re Knight, Ex p. Ibherwood (1882), 22 
Oh. D. 384 ; 52 L. J, Ch. 370 ; 48 L. T. 898 ; 31 
W. It. 442, 0. A. 

AnnMiona : — ^Mentd. Re Busholl, Ex p. Izard (1883), 23 

Ch. D. IIA ; Re Wilton, Exp. ArnaJ (1883), 24 Ch. D. 26 ; 

Re Halkeld, Ex p. Good (1884), 13 g. 11. D. 731. 

1415. .] — Testator gave his resi- 

duary real & personal estate to trustees upon trust 
to sell, with power to postpone, <te to divide into 
shares, each share being settled. Testator’s assets 
included several mtge. debts the interest on which 
was in arrear at his death. Testator had entered 
into & remained in receipt of the rents of the 
mtged. properties up to his d(?ath, & the trustees 
had continued in such receipt. The securities being 
deficient, the question arose between the tenants 
for life & the remaindermen as to the application 
of these rents : — Held : the trustees must first 
apply each instalment of rent received since 
testator’s death from each mtged. property in 
satisfaction of the arrears of interest which at 
testator’s death were due in respect of the mtge., & 
then distribute the balance as income up to but 
not exceeding the interest accrued since testator’s 
death on the mtge., & apply any excess as capital. 
— Re CoAKS, CoAKS V. Bayley, [1011] 1 Ch. 171 ; 
80 L. J. Ch. 130 ; 103 L. T. 799. 

AnnofaHon : — Distd. Re Horn’s Estate, Public Tnisteo v. 

Garnett, I1924] 2 Ch. 222. 

1416. Right to rent pending sale — Rents amount- 
ing to less than interest due.] — Where trustees, 
under a power in a will, have invested trust funds 
on the security of mtges. on leasehold properties, 
& have, on the bkpey. of the mtgor., foreclosed, 
the effect of Conveyancing Act, 1911 (c. 37), s. 0, 


is to place the property which has been foreclosed 
so far as practicable in the same position as if it 
had originally formed part of the estate of testator. 

Trustees, acting under a power in a will, in- 
vested trust money on the security of nine mtges. 
on nine leasehold properties. The mtgor. having 
become bkpt., the trustees foreclosed. Four of 
the properties were sold, leaving five unsold. In 
the case of two, the net rent exceeded the amount 
of the interest on the mtge. In the case of two 
others the net rent was about equal to the former 
interest, & in the case of the remaining property, 
the net rent was less than the former interest : — 
Held : the tenant for life was entitled to the whole 
of the net rents, pending the sale of the properties ; 
but, if during that period the net rents amounted 
to less than the amounts he would have received 
by way of interest on the mtges., he would not be 
entitled to claim any part of the proceeds of sale. — 
Re Horn’s Estate, Public Trustee v. Garnett, 
[1924] 2 Ch. 222 ; 93 L. J. Ch. 490 ; 131 L. T. 
286 ; 68 Sol. .To. 577. 

Rights of mortgagor to rents while in possession.] 

— See Part VI., Sect. 3, sub-sect. 5, ante. 

B. On Banlcruptcy of Mortgagor, 

See Bankruptcy, Vol. IV., p. 360, Nos. 3390- 
3395. 

C. In respect of Leases and Tenancies. 

See Sect. 7, sub-sect. 1, B., post. 

D. Rights as against Receiver. 

1417. Receiver appointed in proceedings not 
relating to mortgagee’s title — Whether mortgagee 
entitled.] — A mtgee. of a term created for raising 
portions, & exi)ircd, is not entitled to an account 
of rents & profits in the hands of a receiver 
accrued before the expiration of the term. — G res- 
ley V. Adderley, Gresley V. IIeathcoat (1818), 

1 Swan. 573 ; 36 E. R. 510, L. C. 

Annotations : — ^Apld. Olaroudon r. Barham (1842), 1 Y. & C. 
Ch. CaH. 688. Consd. Re Hoaro, Hoare v. Owoii, (1862] 3 
Cli. 94. Refd. Holo V. Bexley. Whitfield v. Bowyer, 
Whitfield V. Knlfrht (1855), 20 Beav. 127. 

1418. .] — A mtgee. has no title to the 

rents of the mtged. premises, which have been 
paid into ct. by a receiver appointed in a suit for 
establishing the will of the mtgor. ; notwith- 
standing that, after the appointment of a receiver, 
he gave notice to the tenants to pay the rents to 
him. He ought to have followed up that notice 
by moving to discharge the receiver. 

From the time of the discharge of the receiver, 
or perhaps from the time when his apy^lication was 
first made for that discharge, he may be considered 
n possession ; but he can have no intermediate 
rents, when he was out of possession (Leach, 
M.R.). — Thomas v. Brtgstocke (1827), 4 Russ. 
64 ; 38 E. R. 729 ; affd., 4 Russ. 66, L. C. 
Annotations : — ^Apld. Clarendon v. Barham (1842), 1 Y. & C. 
Ch. CttB. 688 ; Re Franks (1851), 16 L. T. O. S. 529. 
CoDSd. Hele r. Bexley, Whitfield v. Bowyer, Wliitfleld r. 
Kiilprht (1855), 20 Beav. 127 ; Re Hoare. Hoare v. Owen, 
[18921 3 Ch. 94. Distd. Preston r. Tunbridge Wells 
Opera House, [1903] 2 Ch. 323. Apld. Re Metropolitan 
Amalgamat^ed Estates, Fairweather v. Tho Co., [1912] 2 
Ch. 497. Re!d. Paynter r. Carew (1854), 23 L. J. Oh. 696. 


14141. Appl icaiion of rents — Discharge 
of irUeresi — Balance in reduction of 
rojnfal.l— A creditor in possoBslon under 
a first heritable bond is entitled, after 
apph^iig the rents to payment of tho 
Interest thereon, to pay tho surplus 
to tho proprietor & not bound to apply 
that, surplus to oxtinotion of the 
principal sum. — Brown v. Rak (1835), 
13 Sh. (Ct. of Soss.) 256.->SCOT. 

r. Whether entitled to commission 
for collecting rwfs.V— PRRKnou) Loan 
C o. V. McLran (1893), 9 Man. L. R. 


15.— CAN. 

t. .] — A mtgee. In possession 

Is not, as a rule, entitled to com- 
mission for collooting rents. — Earle r. 
Harrison (1909), 4 N. B. Eq. Rep. 
196.— CAN. 

a. Proviso that mortgagee may coh 
lect rents — Rights against tenants .] — 
Whore a mtge. contains a proviso that 
the mtgee., whether in or out of 
possession, may collect & receive the 
rents of the mtged. property, he may 
ouforoe his rights to collect the rents 


by notioes to the tenants of the mtged. 
land. — North American Life Arsur- 
ANCE Co. r. Morris, [1917] 1 W. W. R. 
614 ; 11 Alta. L. R. 35.— CAN. 

b. Rents paid before mortgagee 
takes possession — Whether entitled to 
refund.] — A mtgee. is not entitled as 
against tho mtgor. to a refund of rents 
paid, before the mtgee. takes possession, 
by a tenant of a purchaser under an 
agreement for sale. — Sellick r. Hay- 
ward, [1917] 2 W. W. R. 803; 24 
B. C. R. 125.— CAN. 



Pabt IX. — ^Rights and Liabilities of the Mortgagee. 


401 


1419. •; .] — Money in the hands of a 

receiver is not m custodia legis in the same way as 
if it were in the hands of a sequestrator. 

In June, 1886, H. borrowed from R. the sum of 
£7,000 on the security of a transfer of shares in a 
CO. B. took no steps to have liimself registered 
as owner of the shares until 1892. H. died in 
1 889, having paid interest on the mtge. debt down 
to Apr. 1888. In June, 1889, in a creditor’s 
action to administer H.’s estate, a receiver was 
appointed. In July, 1889, the co. issued to the 
receiver debentures representing airears of divi- 
dends upon the shares accrued j^rior to H.'s d('ath. 
In 1892 R. valued his security at £1,000, proved 
for the balance of his debt, lie was afti^rwards 
registered by the co. as transfere^^ of the share's, & 
ilien claimed to have tlie debentures handed over 
If) him by the receiver : — Held : he was not so 
entitled, the dt'beniures not being hi eusiodia legis 
for his Ixmefit, but b(*ing assets in the hands of the 
j'eceiver, Avho for this purpose was in the same 
position as an ( xor. — He Hoake, LIoauk r. Owen, 
11892] 3 Ch. 01 ; 01 L. .1. (^h. 511 ; 07 L. T. 15 ; 
41 W. R. 105 ; :J0 Sol. .Jo. 520. 

AmioiaiUms : — Apld. Pri'sl.eii r. Tiiiil»ri<lg“e Wells (>i»ern 

House, IlUOIiJ ‘2 Ch. :r23 ; Bv iOetrojioUtaii Aiimljrauuitod 

Estates, FairweaUicr v. The Co., llUlii] ‘2 Ch. 497. 

1420. Receiver in debenture-holders’ 

action.] — A mtg(*e. who has allowed th(' mtgor. to 
remain in })Os.session cannot claim back I’cnts in 
the hands of a recc'iver in a dclx'nture-holders’ 
action to which tlu* mtgee. is a strange*!*, if such 
rents turn out, as between the i)artic.s to tlu* 
action, to have been r(*ceived for the mtgor.- 
He Lands Secukitiks Co., Ex j). Nohwioh J^fe 
iNSUHANCE SotTETY ( 1 891), 1 Mans. 520 ; 1 3 K. 4 S. 

1421. Receiver’s right to deduct remuneration 
& expenses.] — wiu're a receiver has be<*n ap- 
point'd, gone into ])ossession A I'cceived rc'iits with 
the knowledge of amt gee., such mtg(‘(*. iii)on taking 
]! 08 session is only entitled to the rents in tlie 
recciv(*r’s hands after deduction of the' receiver’s 
rcununeration <V: expen.st*s. — Davy r. J’jueic, [1882] 
W. N. 220 ; Ritt. Itej). in Ch. 182. 

1422. Action by second mortgagee for receiver — 
First mortgagee not party — Motion to discharge 
receiver — Right to rent received from date of 
motion.] — In an action hy S(x*f>nd intge<*s. against 
the mtgor., to which the first in tgec*. wa.s not a 
l)arty, a receiver was appointed of the rent of 
mtged. premises subject to the rights of the first 
mtgee. On motion in the action by the first mtgc*e. 
to discharge the receiver He to be let into posses- 
sion : — Held : the first mtgee. was entitled to back 
rents paid to the receiver after the date of the 
service of his notice of motion.— I’keston v. 
Tunbridge Wells Opera Hou.se, Ltd., [1902] 
2 Ch. 323 ; 72 L. J. Ch. 774 ; 88 L. T. 53. 

Annotation : — ^Apld. Re Metroi»olitan Arnalgumttted EatatcH, 

Fairw'oathcr f. The Co., [1912] 2 Ch. 497. 

1423. .] — A CO. having 

mortgaged leasehold flats to first mtgor. subse- 
quently issued a mtge. debenture to a debenture- 
holder. On Feb. 1, 1912, the first mtgees. 
appointed A. as receiver under their statutory 
power, but did not give immediate notice to the 
tenants. On Feb. 2 the debenture-holder, the 
second mtgee., obtained the appointment of B. as 
a receiver in a debenture-holder’s action to which 
the first mtgees. were not parties, A immediate 
notice was given to the U*nants. On Feb. 8 the 
first mtgees. gave B. A the U-nants notice of A.’s 
prior appointment A claimed the rents. On 


Feb. 27 the first mtgees. applied to the ct. for 
liberty to take possession notwithstanding B.’s 
appointment, A on March 1 B. was ordered to give 
up possession : — Held : notwithstanding the ap- 
pointment of A. on Feb. 1 A the notice of Feb. 8, 
the first mtgees. 'were not entitled to any rents 
collected by B. prior to their application of Feb. 27. 
— Rc Metropolitan Amalgamated Estates, 
Ltd., Fairweather r. The Co., [1912] 2 Ch. 497 ; 
107 L. T. 545 ; sxib nom. Yorkshire Insurance 
Co. r. Metropolitan Amalgamated Estates, 
Ltd., 81 L. J. Ch. 745. 

Appointment after notice by mortgagees to tenant 
— Demanding payment of rent .] — Sec No. 824, 
ante. 


E. Rights as against ScqucMrator, 

See Exk(’Ittion, Vol. XXI., p. 003, Nos. 1901- 
1904. 


SUH-SKCT. 2.™ AND TIMBER. 

Growing crops .] — Sec Bankruptcy, Vol. IV., 
]). 366, Nos. 3396-3398 ; Bills of Hale, Vol. Vll., 
l>p. 36, 37, Nos. 192-197. 

Timber .] — Sec Agriculture, Vol. II., p. 73, 
Nos. 510-512. 


Sit n-sKCT. 3 . — Fixtures. 

See, generatly. Landlord A Tenant, Vol. 
XXXI., ])p. 181 ct seq, 

1424. Agreement between lessor A lessee — For 
removal of fixtures by tenant — Agreement not 
binding on prior mortgagee of lessor.] — As between 
landloi'd A tenant an agr('(*mcnt by the landlord 
that tlu^ tenant shall be at libei'ty to leave the 
t(‘uant\s fixtun'H on the pri'inises after the expira- 
tion of the tenancy A to sever A remove tlicm after 
they have thus bt'tTome X)art of the freehold, may, 
in th(? (‘V(*iit of th(! landlord’s subsequent refusal 
to ])(‘rmit H<‘VcraiRTc A removal, give the tenant a 
right of action for th(? value of the fixtures. But 
such an n,grc(‘mcnt gives the tenant no such right 
of a(!tion against tlu* landlord’s mtgees. who have 
in Iluj meantime ent(?red into possession under a 
juior mtgc.—l’liOMAH v. .Iicnningh (1896), 66 
L. .1. (^ B. 5 ; 75 J.. T. 274 ; 45 W. Ji. 93 ; 12 
T. L. R. 637 ; 40 Sol. .lo. 731. 

Whether fixtures pass with mortgage.] ->SV:6' 
Part IV., Sect-. 5, Hub-s<?ct. 3, ante. 


SuB-SECT. 4 . — In respect of Leases and 
Tenancies. 


See Sect. 7, sub-sect. 1 , post. 


Sect. 4 . - UABBLITIES. 

Sub-sect. 1. — In CIkneral. 

1425. Mortgagee a trustee for mortgagor — Until 
foreclosure.] — Mtgee. till a foreclosure, is but in 
nat ure of a trustee for the mtgor. — Amhurst v, 
Dawlino (1700), 2 Vem. 401 ; 23 K. R. 850. 

1426a. .1 — Dobson v . Land (1850), 8 Haro, 

216; 19 L. J. Ch. 484; 16 L. T. O. S. 41 ; 14 Jur. 
288; 68 E. R.. 337 ; subeeqwnt ^proceedings (1851), 
4 De G. A Sm. 575. 

Conid. Kirkwood v. Thompson (180.0), 2 
Hern. A M. 392; Whit/o v. City of London Brewery Co. 
( 188 HL 39 Ch. D. f>59. Reid. Bellamys. Biickenden (1801), 
2 John. A 11. 137 ; Banner v. Berridae (1881), 18 Ch. D. 
2.04; Charles v. Jones (1887), 06 L. J. Ch. 745. Mentd. 
Shaw V. Bunny (1866), 5 New. Itep. 260. 


PART IX. SECT. 3, SUB-SECT. 2. 

0 . Right to growing crops.] — Upon 
default made in payment of a mtae. 
J. — VOL. XXXV. 


the intgee. lias the imquestlonablo 
right to take possession of the pro 
perty in the state in wiilch it then 


is as to crops, A to hold the whole as 
ills security, — M oDowall v, Phjpi'kn 
(1882). I O. R. 143.— CAN. 
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Sect. 4. — Liabilities: Svb-acds. 1, 2, 3, 4 c6: 6. 
Sects. 5, Q & 1 : Sab-aect. I, A.] 

Liability to account.] — See Part XVI., Sect. 2, 
post. 


Sub-sect. 2. — In kespect op Highways. 

See Highways, Vol. XXVI., t)I). 49G, 551, Nos. 
2045, 2409, 2470. 


Sub-sect. 3. — In respect op Leases anh 
Tenancies. 

Sec Sect. 7, sub-sect. 2, post. 

Hub-sect. 4. — Kepaius. 

1426. General rule.] — A nitgec. in i)()ss(issioii is 
bound to repair the mtg(;d. premises ; but if when 
he takes possession the jiremises are in such a 
ruinous state that a prudent owner would not 
rc^pair or attempt to repair them, it is not tlic duty 
o£ the mtgce. to do so. It is not his duty to repair 
when it can only be donci by ])\illing down A 
rebuilding the premises. — MooitE v. Painter 
( 1842), 0 .Jur. 903. 

1427. Payment from rents after own Interest 
deducted.] — H ichards v. MoiuiAN (1753), 1 A 
Ex. 570 ; 100 E. K. 1130, L. C. 

1428. Expenditure beyond rents received.] — 
Richards v. Morgan (1753), 4 V. A 0. Ex. 570 ; 
100 E. R. 1130, L. 0. 

1429. Maintenance of state at time of mortgage — 
Deterioration due to lapse of time.] — A rntgee. is 
not bound to keej) up buildings in as good rei)air 
as he found them, if the length of time will account 
for thceir being worse. — R ushel v. Smithies (1 791), 
1 Anst. 90 ; 145 E. R. 811. 

AnThoiaiion : — Refd. Wragg v. Donliaiii (18.'iri), 2 Y. & C. Ex. 

117 . 

1430. Gross neglect by mortgagee.] - On a bill 
for redemption, the mtgec. will be madci to account 
for all loss A damage, occasioned by his gross 
negligence in respect of bad cultivation, & non- 
I’cpair of the mtged. premises. — Wracks v. Henham 
(1836), 2 Y. & C. Ex. 117 ; 6 L. J. Ex. Kq. 38 ; 
160 E. R. 335. 

1431. Buildings in ruinous condition — Liability 
to demolish & rebuild.] — M oore v. I^ainter, No. 
1426, ante. 


Sub-sect. 5. — Waste. 

Sec, now, Law of Property Act, 1925 (c. 20), 
ss. 85, 87, 101. 

1432. Destruction of part of premises — Mortgagee 
ordered out of possession.] — Hanson v. Derby 
(1700), 2 Vern. 392 ; 23 E. R. 852. 

1433. Waste by person not authorised by mort- 
gagee.] — An injunction against committing waste 
will not be granted against a rntgee., even though 
ho makes no affidavit denying the waste, if it 
appear by the atHdavit of the actual occupier of 
the land, that the alleged waste is not committed 
by the rntgee., or by his authority. — Anon. 
(1823), 1 L. .1. O. S. Ch. 119. 

1434. Bad cultivation — Gross neglect.] — Wrago 
V. Denham, No. 1430, ante. 

1435. Demolishing buildings— Liability of equit- 
able to legal mortgagees.] — Parties claiming to be 
equitable mtgees. in possession of certain freehold 
houses commenced pulling down the w'all of one 
of them. The party claiming to have the legal 
estate thereupon filed his bill against the equitable 
mtgees., & obtained, ex p., an injunction to 


restrain them from pulling down, destroying, or 
damaging the houses or buildings, & from removing 
or carrying away the bricks or materials thereof, & 
from doing or committing any waste, injury or 
spoil to, in, or upon the premises, or any part 
thereof. Pltf. afterwards put workmen into the 
houses, who excluded defts. by shutting the doors 
& windows. Defts. thereupon obtained an entry 
by breaking a window in one of the houses, broke 
the lock of one of the doors, & ejected pltf.’s 
workmen : — Held : under the circumstances, no 
breach of the injunction had been committed. — 
Loder V. Arnold (1850), 15 Jur. 117. 

1436. Mortgage of burial ground — Destruction of 
tombstones.] — In 1831 a chapel & a burial ground 
adjoining were mtged. The mtgors. remained 
in possession, A afterwards, in 1833, graves were 
sold in perpetuity to difl'erent persons, without the 
concurrence of the mtgees. The burial ground was 
closed by an order of the Queen in Council, & the 
mtgees. thereupon began to level the ground & 
deface & destroy the tombstones, etc. The ct. 
held the mtgees. were bound by the rights granted, 
A restraincid them from doing any act which would 
prevent the future int(Binent in the family graves, 
with the permission of the Secretary of State, & 
from removing or injuring the graves or the tomb- 
stones, & ordered the mtgees. to replace those 
wliichhad been removed. — Moreland v. Richard- 
son (1857), 24 Beav. 33 ; 26 L. J. Cli. 690 ; 21 
.7. P. 741 ; 3 Jur. N. S. 1189 ; 5 W. R. 672 ; 53 
E. R. 269. 

Annotations: — Refd. Thonuin v. JoiitiiuffH (1800), 60 L. .7. 

Q. B. h. Mentd. Fostor r. Dodd (1866), L. 11. 1 Q. B. 47."). 

1437. Opening & working mines — Sufficiency of 
security.] — Where a mtged. estate is of an in- 
sufficient value to i)ay the mtge., a rntgee., on 
entering into possession, may o{)en mines Ac cut 
timber, A lie will be charged only with the net 
profits. But wliere tlie estate is sufficient, a rntgee. 
in possession has no such right, Ac if he opens Ac 
works mines, he will be charged with the gross 
receipts, Ac will be disallowed the expenses of 
working. — Millett v. JIavpjy (1862), 31 Beav. 
470 ; 32 L. ,1. Oh. 122 ; 7 L. T. 551 ; 9 Jur. N. S. 
92 ; 11 W. R. 176 ; .51 E. R. 1221. 

Cutting timber.] — See Aguicultitj{e, Vol. 11., 
p. 73, Nos. 510-512. 


Sect. 5.— COMPULSORY PURCHASE OF LAND. 

See Compulsory Purchase of Land, Vol. Xl., 
pp. 213, 274, 275, Nos. 1385, 2017-2027. 


Sect. 6.-CONDUCT OF BUSINESS. 

1438. Limit of expenditure — That of prudent 
owner — Mines.] — Motion for the appointirumt of a 
receiver upon a rntgee. of mines, who had becoiin? 
a partner by purcliasing shares in them, upon tin* 
ground of mismanagement, Ac excluding the mtgor. 
from interference, refused ; the parties having 
regulated their rights by subsequent agreement, 
Ac the rntgee. not admitting that his mtge. was 
satisfied. The rights Ac duties of a person in that 
situation not to be governed solely by principles 
applicable to one who stands simply in the 
character of a rntgee. or partner. Mtgee. in pos- 
session of mines not bound to expend more than a 
prudent owner. If he can be deprived of the 
possession on the ground of mismanagement, it 
must be of a clear & specified nature. 

I do not know of any instance where a mtgee. in 
possession has said by answer that any thing was 
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due^ to hun, that the ct. has tried upon affidavits 
against the answer, whether that was true or not 
(Eldon, L.C.).— -Row^e v. Wood (1822), 2 Jac. & 
W. 553 ; 37 E. R. 740. 

1439. Liability for wilful default.] — A mtgee. in 
possession of a business is accountable not only 
for what he has received, but what he might or 
ought to have received. — Chaplin v. Young 
(No. 1) (1864), 33 Beav. 330 ; 3 New Rep. 449 ; 
11 L. T. 10 ; 55 E. R. 395. 

1440. Right to use mortgagor’s name.] — A 
mtgee. in possession of business premises is entitled 
to carry on tlie business for a reasonable time so 
as to enable him to sell as a going concern, A: for 
that purpose to use the name of the mtgor.’s 
flrai.— Cook v. Thomas (1876), 24 W. R. 427. 

1441. Allowances for losses.] — A mtgo. of a 
large block of buildings, let out as residential 
apartments, contained an assignment of “ the 
rents A profits ” a power to the mtgees. to 
enter on the premises in default of jja^mient A 
“ manage ” <fc receive the rents A j)rofits th(‘reof. 
The deed contained no assignment of chattels nor 
any referenc^e to existing arrangements with 
tenants, but the mtgor. covenanted to pay moneys 
expended by the mtgees. for any of the purposes 
ther(*by authorised. The block of buildings con- 
tained a common kitchen A salle a manger for the 
use of the inmate's, A at tlu? date of the mtge. the 
apartments were let to tenants under various 
agreements, made by a former mf-gee. who liad 
been paid off, by some of which the tcuiants 
stipulated for attendance A a supjjly of cooked 
food according to a tariff fixed by the manager. 
The interest being in arvoiir the mtgees. took pos- 
session of the building A continued to su])ply the 
tenants, whether they liad sp(*cial agreements or 
not, with attendance A cooked food, A managed 
the building at a loss. An action having been 
brought by the second mtgee. for an account : — 
Held : the first mtgees. werc^ entitled in taking the 
accounts to be allowed the lc)S8t;s sustained by 
them in tlie managem(*ut, not only out of the rents 
of tli(i jiroperty, but out of the surplus proceeds 
of tlie sale of the ])roperty. — Bompas v. King 
(1880), 33 Ch. D. 270 ; 50 L.* J. Ch. 2U2 ; 55 L. T. 
190; 2T. L. R. 601,C. A. 


Sect. 7.- IN RESPECT OF LEASES AND 
TENANCIES. 

Sub-sect. 1 . — Rights, 

A, In General. 

Sce^ now. Law of I’roperty Act, 1925 (c. 20), 
ss. 99, 100. 

1442. Power to demise.] — A mtgee. cannot make 
a lease of a house in mtge. before foreclosure, nor 
present on an avoidance. — II ungeiiford v. Clay 
(1722), 9 Mod. Rep. 1 ; 2 Eq. Cas. Abr. 010 ; 88 
E. R. 275, L. C. 

1443. Demise by mortgagee “ as agent ” — 

Demise under seal — Effect of description ** as 
agent.”] — R., being the mtgee. of a farm belonging 
to B. A the collector of the rents thereof for B., 


but not in possession of the land, entered into an 
agreement under seal, expressed to be made 
between R. “ as agent, hereinafter called * the 
landlord,’” & S., “hereinafter called ‘the 

tenant,* ** whereby R. let the farm to S. from year 
to year. The agreement provided that the tenant 
should consume on the x)remises all hay A fodder, 
spread upon the land all manure A compost pro- 
duced on the farm, not sell off any hay or fodder, A 
at the end of the tenancy leave all manure A 
compost. R. subsequently sold A conveyed tlio 
farm to C., who brought an action to restrain S. 
from acting in contravention of the above-men- 
tioned provision; — Held: (1) in a demise under 
seal by a mtgee., the description of the person 
lotting ” as agent ” was not sufficient to jirovent 
the demise oi)erating on the legal estate vested in 
him ; (2) C. as assignee of tlie rovorsion, could 
enforce any covenant in the lease which ran with 
th(* reversion, A the covenant as to hay A manure 
did so run.— C hapman v. Smith, [\{)01] 2 Ch. 97 ; 
76 L. J. Ch. 394 ; 96 L. T. 662 ; 51 Sol. .To. 428. 
Annoiedinn : — Ocucrally, Montd. Arladiio rt.S. Co. i*. 

McKclvlo, [11)22] 1 K. U. Cii6. 

1444. Application for relief from forfeiture.] — 

Tlie mtgee. of a tenant who has incurred a for- 
feiture cannot bo hi^ard on an application for 
relief under L. P. Act, 1869 (c. 126), s. 2, A 
cannot be made a party to the a.ction of ej(H;tment 
under K. 8. 0., Ord. 16, r. 13.--MlLLS v. Ghiffitus 
(1876), 45 L. .T. Q. B. 77 J. 

1445. Setting aside judgment by default— Ob- 
tained by lessor — No sufficient opportunity to defend 
— ^Equltable mortgagee.] — AVlieri^ the owner of 
ground rents rc'sorved under a lease brought an 
action against the lessee, who, to his knowledge 
had no interi'st in the propc^rty, for recovery of 
the lands for forfeiture by breacli of covenant, A 
signed judgment by d(?fault, A the issmi of tlie 
writ was not known to the efpiitable mtgi'c*. of the 
lease until thrifo days before judgment was signed, 
during two of whicli he was ni'cessarily abscuit on 
business, A there exist(*d in fact a defence to the 
action : — Held : th(5 judgment could bo set aside 
under R. S. (\, Ord. 27, r. 15, on the applica- 
tion of tli(^ equitable mtgee., who should be at 
liberty to defend the action in deft.’s name, but 
deft, ouglit to have been made a jiarty to the 
application, A therefore notice must bo served on 
deft., A he must have liberty to apjily to vary or 
discharge the order. — J acques v. IIarhison 
(1884), 12 Q. B. D. 165 ; 53 L. J. Q. B. 137 ; 50 
L. T. 240 ; 32 W. R. 470, C. A. 

Annolaiiona : — ^Apld. EmployorB’ Liability Ahhco. Corpn. v, 

Hod^iok. ColllriH, [1927 ] A. C. 95. Mentd. Lock v. Poarco, 

[1892] 2 Ch. 328. 

1446. Enforcement of covenant by mortgagee or 
assignee — After notice to tenant — Lease by mort- 
gagor while in possession.] — Where a lease is made 
by a mtgor. in possession under the powers given 
by Conveyancing A I^w of Property Act, 1881 
(c. 41), the mtgee., on giving notice to the tenant 
A going into possession, is entitled by virtue of the 
Act to enforce the covenants A conditions in the 
lease in the same manner as if lie had been a party 
to it, A such right cannot be affected by any 


PART IX. SECT. 7, SUB-SECT. 1.— A. 

1442 i. Power to demise . ) — A mt|?ee. in 
pOBBesBion under a mtRe. under Heal 
Property Act has power to leaae tlie 
land until redemption. — Finn v. 
London Bank of Auj^tralia (1898), 
19 N. S. W, L. R. (L.) 364 ; 15 N. S. W. 
W. N. 165.— AUS. 

1442 ii. .] — Doe d. Mali/>ck v. 

Hob (1837), 1 Ont. Dig. 2177.— CAN. 

1442 ill. .] — A person who goes 


into the pOBHomion of land by a verbal 
IiormiHHion of the mt^roe. cannot l>e 
put out of poHHeBBion oy the mtgor., 
or any one claiming under him. — 
Dok d. Hardi.vo V . Hanson (1866), 
6 All. 340.— CAN. 

1442 1V. .) — There is notlUngin 

the covenant (No. 7 ) in the Act respect- 
ing Short Forms of Mortgages, H. S. O., 
1887 (c. 107), that on default the 
mtgee. shall have quiet possession of 
the lands, repugnant to the proviso 


in the same Afjt (No. 14), that. tht» 
mtgee. on default of payment, may, 
on giving iiolice, ent(;r on Sc loaNC or 
Bell the landH ; & a mtgee., when bin 
mtge. is ill default, may, under the 
covenant, without giving notlcxj, make 
any lease wiiieh will not interfere with 
the mtgor. ’s right to redeem. — 
Brethour V . Brookk (1893), 23 O. R. 
658 ; ajyd. (1894), 21 A. U. 144.— CAN. 

1442 V. .1 — Warren e. Jouns, 

W. W. R. 568.— CAN. 

D D 2 
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Sect. 7. — In respect of leases and tenancies; Siib- 
sect. 1, A, B. ; avb-sect, 2.] 

collateral agreement between the lessor & the 
lessee. — Municipal Permanent Investment 
Building Society v. Smith (1888), 22 Q. B. D. 
70 ; 58 L. J. Q. B, 01 ; 37 W. R. 42 ; 5 T. L. R. 
17, C. A. 

AnnoifMonH : — ^Expld. Matthews v. Usher (1899), C8 L. J. 

Q. H. 988. Consd. Ilobbins v. Whyte, [1900] 1 K. B. 125. 

1447. Covenant running with reversion — 

Selling or removing hay or manure.] — Chairman v. 
Smith, No. 1443, ante. 

1448. Mortgagee as reversioner — Expectant on 
leases of mortgaged property — Enforcement of 
remedies as such.] — A mtgee., after default in pay- 
ment by the mtgor., has, if he think j)roper to 
exercise them, the same rights against a tenant 
by lease granted before tlie mtge., as the mtgor. 
had, & may take liis renauly on such lease, as 
assignee of the reversion. If the lease was made 
by the mtgor. subsequently to the mtge., the 
mtgee. may treat th(i tenant as a trespasser, but 
cannot distrain, ov sue for rent, unless he has 
accepted rent ivom the tenant, or has given him 
notice^ to jiay rent, A the tenant lias acquiesced. 

A deed to lead the uses of a recovery, after 
reciting that the premis(;s were to be conveyed 
for the purpose, among othcjrs, of securing payirient 
of £800 advanced by J. to M. tenant in tail in 
remainder, declared the uses as follows : To H. 
& L., their exors., (?tc., for one thousand years, to 
commence fi*om the day before the date, etc., in 
trust, subject to the powers, etc., after mentioned, 
upon non-payment of the £800 & interest, to sell 
or mtgage., pay that> sum to J. : &, from & after 
the d(^termination of that term, & subject mean- 
time thereto, & to the trusts thereof, to E., mother 
of M., for life : remainder to T., his exors., etc., 
for two thousand years, to c-ommence from the 
day of the decease of E. in trust to levy & 
repay such sums as E. should during her life pay 
to J . for interest on the £800, to suffer the person 
next in remainder or reversion expectant on the 
lirst term to receive the residue of rents not 
applied in executing the trusts of the latter term : 
remainder, & in tlic meantime subject thereto, to 
such uses as M. should ajjpoint, &, in default of 
appointment, to him for life : remainders to his 
sons & to his daughters in tail : remainders over. 
A power was then reserved to Ih to demise the 
premises for ten years from the date of the deed, 
or S(wen years from the day of lier decease, re- 
serving the best rent, etc., E. demised the premises 
to a tenant for seven years from the day of her 
decease, reserving rent “ to M., or the person for 
the time being entitled to the freehold or inlierit- 
ance of the premises immediately expectant ” on 
the decease of E. She died & the lessee entered. 
M. died shoi’tly afterwards, & left a daughter. 
Aft(‘rwards, the trustees of the terms of one 
thousand &; two thousand years assigned them 
to J ., didault having been made in the pa>Tnent of 
his £800 : — Held : the seven years lease granted 
by E., being made under a power created by the 
deed of uses, must be deemed contemporaneous 
with the term of one thousand years created by 
the same deed, & binding on the trustees of that 
term, who were parties to the deed, so that they 


could not disturb the possession ; the trustees of 
that term, though not “ entitled to the freehold 
or inheritance,** were the reversioners entitled to 
the rent reserved by the lease, & consequently 
their assignee might distrain for it. — Rogers v. 
Humphreys (1835), 4 Ad. & El. 299 ; 1 Har. & W. 
625 ; 5 Nev. & M. K. B. 511 ; 5 L. J. K. B. 65 ; 
111 E. R. 799. 

Annotations : — ^Apld. Re Iiid, Coopo & Co., Fishor v. The Co., 
Knox t;. The Co., Arnold v. The Co.. [1911] 2 Ch. 223. 
Mentd. Yellowly v. Gower (1855), 24 L. J. Ex. 289. 

1449 . ,] — The principle that the 

mtgor. is in possession & receives the rents of the 
mtged. proi)erty only by leave of the mtgee., & 
the mtgee. is the reversioner expectant on leases 
of the mtged. property, & is entitled on taking 
possession of it to all arrears of rent in respect of 
leases made before date of the mtge. or subse- 
quently thereto by authority of the mtgee., is not 
affected by Jud. Act, 1873 (c. 66), s. 25 (5), or 
Conveyancing & Law of Property Act, 1881 (c. 41), 
s. 10, which deal with procedure only. — Re Ind, 
CoopE & Co., Ltd., Fisher v. The Co., Knox v. 
The Co., Arnold v. The Co., [1911] 2 Ch. 223 ; 
80 L. J. Ch. 601 ; 105 L. T. 356 ; 55 Sol. .To. 600. 

Receipt of rents.] — See Sub-sect. 1, B., post. 
Leases Jointly with mortgagor.] — See Part VI., 
Sect. 4, sub-sect. 2, ante. 

B. Rents and Profits. 

1450. Lease prior to mortgage — After notice to 
tenant — Right to arrears.] — A mtgee., after giving 
notice of the mtge. to the tenant in possession 
under a lease prior to the mtge., is intitled to the 
rent in arrear at the time of the notice, as well as 
to what accrues afterwards, & he may distrain for 
it after such notice. — Moss v. Gallimore (1779), 
1 Doug. K. B. 279 ; 99 E. R. 182. 

Annotations: — ^Apld. Birch v. Wright (1756), 1 Term Hop. 
378. Distd. Pope V. JilggH (1829), 9 B. & O. 245 ; Parting- 
ton V. Woodcock (1835), .5 Nev. & M. K. B. 672. Folld. 
Burrowos v. Gradin (1843), 1 Dow. & L. 213. Apld. Rc 
Ind, Goope & Co., Fisher v. The Co., Knox v. The Co., 
Arnold v. The Co., [1911] 2 Ch. 223. Refd. Rr Wilson 
(1813), 2 VoB. & B. 252 ; Alchornc v. Gomiuo (1824), 2 
Bing. 54 ; Johnson v. Howson (1828), 6 L. J, O. S. K. B. 
236 ; Doe d. Fisher v. Giles (1829), 5 Bing. 421 ; Galliers 
V. Moss (1829), 4 Man. & Ry. K. B. 268 ; Salmon v. Dean 
(1851), 15 Jur. 641 ; Trent v. Hunt (1853), 9 Exch. 14 ; 
Uiidorhay r. Hoad (1887), 68 L. T. 457. Mentd. 
Christophers v. Sparko (1820), 2 Jac. & W. 223 ; Delaney 
V. Fox (1857), 2 C. B. N. S. 768 ; Heath v. Pugh (1881), 
0 Q. B. D. 345. 

1451. .] — Birch v. Wright, No. 

1394, ante. 

1452. .] — The mtgee. of an estate 

may recover in an action for use & occupation, 
brought against a tenant from year to year, whoso 
tenancy may have commenced anterior to the 
mtge., the amount of all rent accruing after the 
mtge,, etc., remaining unpaid after notice of the 
mtge., as well as all rent subsequently accruing ; 
& where an improvement has been effected in the 
premises by the mtgor. after the execution of the 
mtge., & the tenant has agreed to pay an increased 
rent in respect of such improvement, the mtgee. 
may adopt the act of the mtgor., as that of his 
agent ; & may recover from the tenant in respect 
of such improved rent. — Burro wes v. Gradin 
(1843), 1 Dow. & L. 213 ; 12 L, J. Q. B. 333 ; 
1 L. T. O. S. 318 ; 8 J. P. 583 ; 7 Jur. 942. 


PART IX. SECT. 7. SUB-SECT. 1.— B. 

d. Lease jiHor to mortgage..] — A 
garniBliiug cn^dll-or of the mtgor. is 
entitled as against the intgee. to rent 
duo in rcBpect of a lease of the mtged. 
promises made after the mtge. by the 
mtgor. — Grekx v. Cauchon (1886), 
3 Man. L. IX. 248.^GAN. 


0 . .] — ^A mtgee. Is not bound 

to prooiHJd under C. S. N. B., c. 83, a. 15, 
but may exorcise his rights at oomiuon 
law for the recovery of rent payable 
under a lease of the mtged. premises 
made subsequent to the mtge. — 
Brock v. Fobstkr (1897), 34 N. B. R. 
202.-— CAN. 


f. Lease subsequent to mortgage .] — 
Morrison v. Jackson, 21 C. L. T. 85. — 

CAN. 

g. .] — Glazy v. Thornburn 

(Y. T.) (1905), 2 W. L. R. 534.— CAN. 

b. .] — A mtm. who has 

never been in possession nor received 
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1463. .] — Re Ind, Coope & Co., 

Ltd., Fisher v. The Co., Knox v. The Co., 
Arnold r. The Co., No. 1449, ante. 

1454. Increased rent.] — Burrowes v, 

Gradin, No. 1462, ante, 

1455. — ; Equitable mortgagee by deposit.] 

— ^An equitable mtgee. by deposit served notice 
upon the tenant of the mtgor., who was in default 
under the mtge., intimating the fact of the mtge. 
&; requiring the tenant to pay him, the equitable 
mtgee., the rent due in respect of the premises. 
In pursuance of such notice, the tenant i)aid his 
rent to the equitable mtgee. Subsequently the 
tenant sought to recover it back on the ground that 
it had been paid without consideration : — Held : 
the action failed, inasmuch as the rent had been 
paid with full knowledge of the fact that it was 
claimed by deft, as equitable mtgee. — Finck v. 
Tranter. [1905] 1 K. B. 427 ; 74 L. J. K. B. 345 ; 
92 L. T. 297. 

A7inoiation Refd. Vacuum Oil Co. v. Ellis, [11)14] 1 K. B. 

1456. Lease subsequent to mortgage — After notice 
affirming tenancy.] — Pope r. Biggs, No. 1397 ante. 

1457. & acquiescence of tenant.] — 

Rogers v. Humphreys, No. 1448, ante. 

1458. Subsequent appointment of 

receiver — Preserving rights of prior incumbrancers.] 
— Underhay v. Read, No. 824, ante. 

1459. With consent of mortgagee .] — Re Ind, 

CoopE & Co,, Ltd., Fisher v. The Co., Knox v. 
The Co., Arnold v. The Co., No. 1449, a7jte. 

Validity against mortgagee .] — See Part VI., 

Sect. 5, sub-sect. 0, B., ante. 

1460. Apportionment of rent — Mortgage of 
separate parts of premises.] — Harryman v. Col- 
lins, No. 1350, aide. 

1461. Where rent prepaid — Tenant without 
notice of mortgage.] — A lessee for a term sub-let 
a house for a period less than his term to piti., at a 
rent reserved & made payable by equal quarterly 
payments on the four usual quarter days. He 
aftei’wards mortgaged the promises to defts. as 
security for raouey advanced by them for a term 
less than his own, but greater than pllf.’s. With- 
out knowledge of this mtge., but after it was 
entered into, pltf, paid his l(*ssor a sum of money 
for rent before it was du(*. Between the payment 

the rent day defts. gave pltf. notice of their 
mtge., & required him to pay the rent due upon liis 
lease. Afterwards they distrained for this rent : — 
Held : this payment was no discharge of pltf.’s 
liability to pay rent when it became duo, A tliere- 
fore defts. were justified in distraining. — 1)E 
Nicholls V. Saunders (1870), L. R. 5 C. J\ 589 ; 
39 L. J. C. P. 297 ; 22 L. T. fiOl ; 18 W. R. 1 100. 

Annotaiio7i8 : — Consd. Ashburton r. Nocton, (1015] 1 Ch. 

274. Refd. Cook r. Guorra (1872), L. B.. 7 C. V. i:i2 ; 

Groen r. Rholnberg (1011), 104 L. T. 140. Mentd. Glyn 

Mills V. East & West India Dock Co. (1S82), 7 App. Com. 

501. 

1462. Constructive notice of mortgage.] — 

A. having granted a lease for five y foal’s to deft, 
from Midsummer 1804, persuaded deft, to pay his 
rent to him for more than four years in advance. 
In 1865 A. mortgaged the reversion of the premises 
to pltf. Pltf., in Nov. 1800, requested deft, to pay 
rent to him in future, but omitted to state that he 
was mtgee. of the reversion, & deft, took no notice 
of the notice to pay rent. In an action to recover 


the rent due for two & a half years from Midsummer 
1866 to Christinas 1808 ; — Held : the notice, 
together with the coUat/Oral circumstances, were 
suiHcient to put deft, in possession of the fact that 
pltf* was the mtgee. ; & although all prepayments 
prior to the giving of such notice were payments of 
rent as against pltf.’s claim, yet pltf. was entitled 
to recover rent from the date of the notice. — 
Cook v. Guerra (1872), L. R. 7 C. P. 132 ; 41 
L. J. C. P. 89 ; 26 L. T. 97 ; 20 W. R. 307. 
Attmtatiom — ^Refd. Ashburton t\ Nocton, [11)15] 1 Ch. 274. 

1463. Rent for whole time paid in lump sum 

— Prepayment prior to mortgage — No Inquiry by 
mortgagee.] — By a lease in writing a house was 
demised to deft, for a term of four years at a 
y€»arly rent payable quarterly ; & deft, entered 
under the lease. Soon after the commencement of 
the t('rm the lessor agreed to accept, & deft, paid, 
a lump sum in satisfaction of all rent reserved 
by the lease during the term. The lessor then 
mortgaged the premises to pltf. Pltf. knew 
not hing of the payment of rent in advance by deft., 
& had only seen the counterpart lease ; but she 
had made no inquiry of deft, before the mtge. was 
completed : — Held : pltf. was bound by the 
arrangement made Ixdween deft. & the lessor, & 
could not recover from di*ft. any part, of the rent 
reserved bv the lease. — G uekW r, Riteinberg 
(1911), 101 T.. T. 149, C. A. 

.‘—Refd. Ashburton r. Nocton, [1915] 1 Ch. 274. 

1464. Right of equitable mortgagee.] — Finck v. 
Tranter, No. 1455, atde. 

1465. Set-off by tenant of damages claimed 
against lessor.] — A building co. (‘utenMl into an 
agreenwmt with deft, to erc^ct. it coinpleto an hotel 
so as to bo ready for occupat ion by a certain date, 
At deft, agreed to take a I(»a,se of tlu^ hotel for 
twent y eiglit years at a specified ronU as soon as 
it was ready for use. 'Jlio building co. made 
default in complying the hotel, but on its subse- 
qinml cornpldion d(‘ft., accei)(-ed a lease for the 
stipulated term without prc^jucliccs to any claim 
for damagf's for br(*ach of the agreonumt. The co., 
who had obtained a head huise of ninety nine years 
from the frt'eholder, moi'tgaged same t.o ]>ltfs. In 
an action by tlumi, as rntgees. in possc^ssion, against 
deft., for aiT(?ars of r(»nt accrued since t-lu^ date of 
the mtge., deft., sought to s(*t ofT a claim for 
damages in respect of the eo.’s ilefault in not 
completing the hotel by the speu-ified t-ime^, & 
alh^ged that the mtge. was takeui by [iltfs., with 
full notice A knowledge of t-Iiat daim : — TI eld : 
inasmuch as t he; right attempteul to be set off was 
not an interest in land, but meuedy a claim for 
damages for breach of a personal covenant, the 
claim to set ofT could not bo alloweul. — Reeves v. 
Pope, 119141 2 K. B. 284 ; 83 L. J. K. B. 771 ; 
IJO ].. T. 503 ; 58 Sol. Jo. 248, C. A. 

Right of distress.] — See Distress, Vol. XVIII., 
pp. 283, 284, 345, Nos. 181-189, 806. 

Limitation of action.] — Sec Limitation op 
Actions, Vol. XXXII., pp. 390, 395, Nos. 715, 
750. 


Sub-sect. 2. — Liabilities. 

1466. Mortgage by assignment — General rule — 
Subject to all obligations.] — An assignee by way of 
mtge. of a leasehold estate is subject to all the 


rcDt, cannot maintain an action of use 
& occupation against the lessee of a 
mtfror.. holding by lease subsequent 
to the mtge.— Wysr v. Mtkrs (1854), 
4 I. C. L. R. 101.— IR. 

k. RigJU to rents — When receiver 
appoitUed in administration suit .] — 
Wallack t?. Wallace (1886), 11 O. R. 


574.— CAN. 

1. After foredosure.] — mtgoc. who 
has foreclosed his mtge. is not en- 
titled to rent from a tenant of the 
property from the date of the fore- 
closure, but from the date on which 
he has perfected ids title tSc the tenant 
has notice of his having done so. — 


Raihui>div Ciiowdiiuy V. Kiiodu 
New’az Chowuhiiy, 12 C. L. R. 479. — 

IND. 

PART IX. SECT. 7. SUB-SECT. 2.^ 
1466 i. Mortuaqe by assignment^ 
General rule — Subject to all obligaii^ms. ] 
— A mtgoc. of a lease is liable to all the 
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Seel. 7. — In respect of leases and tenancies: Sub- 
sect. 2. Sect 8; Svb-aect. 1,] 
same liabilities as between himself & ihe landlord 
or lessor as an absolute assignee (LoBD Cran- 
woriTii). — G albraith v. Cooper (1800), 8 11. L. 
Cas. ;U5 ; 11 E. R. 450, H. L, 

1467. Liability In covenant.] — It cannot be 

doubted at this day that where there is an assign- 
ment of the whole term to a mtgee., the mtgee. 
becomes by virtue of the assignment tlie owner 
of the lease burdened with the covenants (Cave, J .). 
— Gp:E, ii’a: p, OFFICIAL RECEIVER (1889), 24 
Q. B. I). 05 ; 59 L. J. Q. B. 10 ; sub nom. He Gee, 
Hx p. Board of Trade, 01 L. T. 045 ; 38 W. R. 
143; OMorr. 207. 

1468. Ejectment.] — Pltf. being the 

mtgee. of the lessee of a house under a building 
lease, took possession of the property upon the 
original lessee neglecting to fulfil the covenants. 
Pltf. was afterwards ejected in pursuance of a 
judgment in an action at law for breach of cove- 
nants, filed a bill to bo reinstated in the pro- 
perty, on the ground that there had been no breach 
of the covenants under the l(;ase. The particular 
covenants as to which relief was prayed were to 
make & provide a roadway in front of the house 
& to construct good & sufficient drains & sew^ers 
to c/iii*ry oil the foul water. Pltf. excused himself 
from i>erforming the first covenant on the ground 
that- tlie owners of the adjoining houses refused to 
comp](4-e t)i(*ir portion of the road ; & as to the 
second covemant, i)ltf. had caused drains to be 
made by comp(?t(mt workmen, but they were found 
to be insufficient for the yiurposc : — Held : there 
had been a brcjacli of both covenants. — Nokes v. 
Gibbon (1857), 3 Drew. ($81 ; 20 L. J. Ch. 433; 
29 L. T. O. 8. 139 ; 21 J. P. 059 ; 3 Jur. N. S. 
720 ; 5 W. R. 400 ; 01 E. R. 1003 ; subsequent 
pToceedinqs, 3 Drew. 735. 

AnnoiaHon Mentd. IIughcH v. Met. Ity, (187C), 1 C. P. D. 

3 20 . 

1469. Tenancy from year to year by estoppel 

— Between mortgagee & lessor — Liability for rent 
for such tenancy.] — A tenancy from year to year 
is created by (istoppel between the mtgee. of an 
assignee of a lease, disclaiinc'd by the assignee’s 
trustee in bkyicy., & the original lessor, where, 
in the absence of a vesting order under Bkpey. 
Act, 1883 (c. 54), s. 55, in favour of either party, 
the mtgee. has entered into possession <fe occupa- 
tion of the pi*(‘mises, & has for some years continued 
to pay quarterly tlie origintil rent reserved by the 
hiase to the lessor. That the mtgee. had done 
this merely to preserve his security is no defence 
to an action for rent due under a tenancy from 
year to year, nor is it a defence that the lessor 
had a remedy by distress. — .lUMP v. Payne (1899), 
«8 L. J. Q. B. 007. 

.] — iSVe, further , Landlord & Tenant, 

Vol. XXXI., pp. 405, 407, 408, Nos. 5512-6516, 
6529-5543. 

1470. Mortgage by sub-demise — Liability to 
original lessee — Breach of covenant causing for- 
feiture.] — A lease was made to A. of property 
described as all that piece of land, etc., with 
the messuages & buildings thereon erected. The 
lease contained a covenant by A. to keep the 
messuages, etc. in repair, & a clause of forfeiture 
on breach of the covenant. A. mortgaged this 


property, by way of underlease, together with 
other property, to B. The mtge. deed contained 
a power of sale & powers for B. to expend all 
moneys to be received by him under the deed in 
repairs, a covenant by A. to indemnify B. 
against the covenants in the lease until possession 
taken by him. At the time of the mtge. the 
buildings on the demised land consisted of carcases 
of houses only. B. entered into possession of the 
property comprised in the lease, but neither sold 
it nor completed the houses, which were taken by 
the landlord under the clause of forfeiture : — Held : 
B. was liable to A. in respect of the forfeiture of 
the lease. — Perry r. Walkpir (1855), 3 Eq. Rep. 
721 ; 24 L. J. Ch. 319 ; 20 L. T. O. 8. 36 ; 1 Jur. 
N. S. 746 ; 3 W. R. 314. 

1471. Covenant for payment.] — The 

lessees of premises having assigned the term, the 
assignee mtged. the premises by way of sub- 
demise. The mtge. provided that, upon default 
by the mtgor., the mtgees. might enter into pos- 
session, or receipt of the rents & profits of the 
premises, & demise or sell same, & out of moneys 
so received by them, whether as rents profits 
or purchase-money, should in the first place pay 
the rent reserved by the original lease. The 
mtgees., having entered into possession, did not 
pay rent which accrued due under the lease while 
they were in possession. The lessees, having been 
compelled to pay it, sued the mtgees. to recover 
the amount so paid by them : — Held : the action 
was not maintainable. — Bonner v. Toitenham 
&, Edmonton Permanent Investment Building 
Society, [1899] 1 Q. B. 161 ; 68 L. .7. Q. B. 114 ; 
79 L. T. 611 ; 47 W. R. 161 ; 15 T. L. R. 76 ; 43 
Sol. Jo. 95, C. A. 

Annotat'Um : — Mentd. Moxham v. Grant, [1000] 1 Q. B. 88. 

1472. Agreement to grant lease with concurrence 
of mortgagor — Refusal of mortgagor to concur — 
Specific performance not decreed against mort- 
gagee.] — Deft., a mtgee., agreed to grant a lease 
to pltf., but upon the mutual understanding that 
the mtgor. was to concur. The mtgor. having 
refused his concurrence : — Held : pltf. was not 
entitled to insist on having a lease from the mtgee. 
alone. — Franklinski v. Ball (1864), 33 Beav. 
660 ; 4 New Rep. 128; 34 L. J. Ch. 1,53; 10 
L. T. 447 ; 10 Jur. N. S. 606 ; 12 W. R. 845 ; 
55 E. R. 486. 

1473. Action of ejectment — Liability to be made 
party to.] — Mills v. Griffiths, No. 1444, ante. 

Mortgage of leaseholds generally.] — See Part V., 
Sect. 3, ante. 

Distress by landlord on bankruptcy of tenant.] — 

See Bankruptcy, Vol. V., p. 956, Nos. 7839, 7840. 


Sect. 8.— ACTION FOR POSSESSION. 

Sub-sect. 1. — Against Mortgagor. 

1474. No necessity for prior demand for posses- 
sion.] — In ejectment by mtgee. against mtgor., 
it is not necessary to demand possession before 
action brought. — Doe d. Roby v. Maisey (1828), 
8 B. & C. 767 ; 3 Man. & By. K. B. 107 ; 7 L. J. 
O. S. K. B. 85 ; 108 E. R. 1228. 

Annotations: — ^Mentd. Boe d. Price v. Price (1832), 9 Bing. 
366 ; Doe d. Jones v. Williams (1830), 5 Ad. & El. 291 ; 
Melllijg V. Leak (1856), 16 C. B. 652 ; Walmsley v. AHlne 
(1859), 7 C. B. N. S. 115. 


covonaiitK wlucli run with the laud, & 
iiH a general rule will, under the pro- 
vislouH of 19 & 20 Goo. 3, c. 30, 
bo bound by the acts of the mtgor., 
whom he has sulYerod to remain In 
possession. — Galiuia.ith v. Coopkk 
(1860), 8 H. L. Cus. 315 ; 11 E. R, 460. 
— IR. 


PART IX. SECT. 8, SUB-SECT. 1. 

m. Right to posaeasion on default — 
Ncceaaity for rwtice .] — Where a mtge. 
provided that no means should ue 
taken by the mtm. to obtain possession 
of the land until he should have given 
to the mtgor. one calendar month’s 


notice in %vrlting after default made, 
demanding payment : — Hdd : In eject- 
ment by the mtgee., a notice signed 
by pltf. ’9 attorney was sufficient. — 
KEYWORTH 17. THOMPSON (1855), 16 
U. C. R. 178.— can. 


n. .] — ^A mtge. contained 
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1476. Or notice to quit.] — Wliere the 

mtgor. remains in possession, & the money is not 
repaid on the day stipulated, the mtgee., who has 
a power of entry & sale on non-pa^mient, may 
eject the mtgor. without notice t/O quit, or demand 
of possession. — D oe d. Fisiieu v. Gu.es (1829), 
5 Bing. 421 ; 2 Moo. & P. 749 ; 7 L. J. O. S. C. P. 
134 ; 130 E. R. 1123. 

1476. .] — Mtge. in fee of freehold. & 

for years of leasehold premises, with covenant by 
mtgor., that if payment were not made by a given 
day, it should be lawful for the mtgee., on giving 
one month’s notice, as thereinafter mentioned, to 
enter, & whether in or out of possession to sell 
or let ; & by mtgee., that no sale or lease should 
be made until he should have given the mtgor. 
a month’s notice ; — Held : the mtgee. was entitled 
to bring ejectment against the mtgor. without 
giving any notice, the covenants in the mtge. 
deed not amounting to a redemise to the mtgor. 
-—Doe d. Parsley v. Day (1842), 2 Q. B. 147 ; 
2 Gal. & Dav. 757 ; 12 1.. J. Q. B. 80 ; 0 ,lur. 
913 ; 114 E. K. 58. 

yinnntationfi : — ^Apld. Kogerfl v. Grazcbrook (USlfi). S Q. R. 
S95. Refd. Chai)man v. Reochaiii (1S42), :i CJal. & jiiiv. 

. . . CJale V, Rurnoll (1845), 7 Q. U. 850. Mentd. Maiidcrs 
V. Williams (1840), 4 Exch. ,*130. 

1477. Mortgagor attorned tenant to 

mortgagee.] — A mtge. deed, reciting a loan of 
£850 at 5 per cent, interest, contained an agree*- 
ment tliat tlu* mtgor., during his occupation of 
th(i mtged. premises, should yield A pay for the 
same to the mtgee*. the yearly rent or sum of £50, 
payable lialf-yearly, A that it should ho lawful 
for the mtgee. to usi* such remedies by distress 
A sale for the recovery of the said rent as land- 
lords have on common demises ; provided that 
the re8(U‘vation of such rcuit should not prejudic (* 
the mtgee’s riglit to (‘nter A evict the mtgor. at 
any time after default made in payment of th(^ 
moneys secured, or any part thereof : — Held : 
after default made in payment of the pi*incii)al 
A of one half year’s rent, the mtgee. might eject- 
tlie mtgor. without any notice to quit, thougli h«* 
had treated the lutgor. as t(‘narit by distraining 
on him for a ])revious vear’s rent. — D oe d. Garrou 
r. Ollky (1840), 12 Ad. A El. 481 ; 4 Per. A Da,v. 
275 ; 9 L. .7. Q. B. 379 ; 4 .lur. 1081 ; 113 E. R. 
894. 

.tnjiotations : — Apld. 1)00 fl. Siu'll r. Tom (1843), 4 Q. li. 
<515; Mi*tro]»()litaii ('oimti(!H Ah.scc. v. lirowa (18.50), 4 
H. A N. 428. Consd. Jollj' V, Arbutlinot (1850), 4 J)v (j. 
A .1. 224. 

1478. .]— mortgaged land to 

B., A, by the mt ge. deed, attorned t.o Ji. as tenant, 
at a (piarterly rent, wlii(;h was stated to be done 
for the purpose of securing the prineii)al A inGuvst, 
A in contemplation A part discharge thereof. 
The mtge. deed also gavt? Ji. a power of entry in 
default of payment: — Held: B., or his as.signee, 
might bring ejectment against 'P. without giving 
Jiim notice to quit. — D oe d. Snell v. Tom (1843), 

4 Q. B. 015 ; 3 Gal. A Dav. 037 ; 12 1.. J. Q. B. 
204 ; 114 E. R. 1(J3>() ; mib norn. Doe d. Smalk 
r. Thom, 1 L. T. O. S. 109 ; 7 .lur. 817. 

Annotaliona : — Distd, IJrown v. Metroj»olitan Counties, etc. 
Soc. (1850), 1 E. A E. 832. CODsd. JoJly v. Arbuthiiot 
(1850), 4 He G. A J. 224. Apld. Metrojiolltaii Countlen 
Assce. r. Brown (1850), 4 11. A N. 428. Mentd. Pliillips 
r. Ball (1850), 7 W. II. 5h0. 

1479. .] — By indenture of 

Sept. 23, 1850, B. mortgaged to V. certain prcmiises 
as a security for a loan of £2,500. The deed con- 


tained a power of sole in default of payment of 
the principal A int-erest on a certain dajr ; also a 
power for the mtgees. “ at any time or times after 
such default ” to enter upon the premises. The 
deed also contained the following provision : 
“ liastly, to the intent that the said V. may have 
for the recovery of the interest accruing on the 
principal money hereby S(*cui'(*d the same powers 
of entry A distress as are by law given to landlords 
for the recovery of rent in arrear, the said B. 
doth hereby attorn A become tenant from year to 
year to the said V. of the said premises hereby 
assigned, at A under the yearly rent of £125 to 
he paid by half-yearly payments on Mar. 23, A 
Sept. 25. Nevert-heless it is hereby agreed that 
in the event of any sale under the powers herein- 
before contained, the attornment A tenancy 
hereby created shall, as regards such portion of 
tlie premises as shall be sold, be at an end ; A 
t hat without any j)revious not ict* to put an end to 
the same.” By indenture of Eeb. 18, 1857, B. 
assigned by way of mtge. all his interest in the 
mtgi^d. premises to pltfs., as a securitv for a loan 
of £1,500. By indenture of Oct. 27, 1858, V. 
assign'd his mtge. to pltfs. On Nov. 12, 1858, 
pltfs. gave B. notice that t.h(*y had entered on the 
premises und(‘r the pi'o visions contained in the 
mtg(‘. deed of Sej)t. 23, 1850. B. refused to give 
up i>os8(‘88ion, A on Nov. 25, pltfs. distraim^d B.’s 
goods for rent allegt'd t-o he dm* up to Sept. 25 : - 
JJeld : tlie clause of attornment in the indenture 
of Sept. 23, 1850, did not crcuite a tenancy from 
year t-o year with all its incidents ; A pltfs. might 
maintain (*jectment against B. without giving 
him six months’ notiet^ to (piit. — Mkthoi*olitan 
Counties Ashurance (Y>. v. Brown (1859), 4 
ir. A N. 428 ; 28 J.. J. Ex. 310 ; 33 L. T. O. S. 
105 ; 157 E. R. 900. 

1480. Mortgagor attorned tenant to 

receiver.] — By a i’ec(‘ivership deed exocutt'd con- 
t<*mporan(‘ou8ly with a mtge. in fee, which is 
reciU*d, the mtgoi’. A mtgi'e. appointi^d a receiver, 
A constituted him their agent A attorney to ri^ceive 
the r(*nts of t he mtged. property, A to use such 
rimedies by way (»f entry A distress as should be 
reipiisite ft)r that puiqxjse. By sanu^ deed the 
mtgor. attorned as tenant frurn year to year to 
the receiver, A tlierc^ was a proviso, that if default 
should be made in payment of th(^ mtge. money, 
or interest, at the timcis appointed, the mtgee. 
might ent(‘r A avoid the teiuincy cremated by the 
attornment. There was also a proviso, that 
nothing therein contained should It^sscn the rights, 
powc'is or remedies of tlie rntgexj. under the mtgt*. 
On th(^ mtgor. being found bkpt. : — Held : the 
relation of thf^ landlord A timant had Ixu'n cremated 
bijtween the rce(*iv(ir A mtgor. by the receiver- 
sliip deed, A tlu^ receive*!* was entitled to distrain 
A take tht; goods whiidi had bt*Iong(xl to the mtgor. 
on the int-ged. premises. 

lie may at any time bcj t-reated as a trespasser 
by the mtgee. who may maintain ejectment against 
him without any previous notice or demand of 
possession (Loui> Chelmsford, C.). — Jolly v, 
Aubuthnot (1859), 4 De G. A J. 224 ; 28 J.. .1. 
Ch. 547 ; 33 L. T. O. H. 203 ; 23 J. P. 077 ; 5 
Jur. N. H. 089 ; 7 W. R. 532 ; 45 E. R. 87, L. C. 
AnnolaiUttm : — Distd. IlarnpHOfi v: EcIIowk (1868), 37 L. J. 

Ch. 604. PoUd. Morton v. Woods (1800), L. U. 4 6. B. 

293. Confd. Jif Threlfall, Kx p. (Jiioon's Bcnfiht Bldg. 

.Soc. (1880), 16 Ch. 1). 274 ; Kearney v. Philips (1883), 


a declaration that If the mtgur. should 
make default, A the mtgee. should, 
after the time for payment, have given 
a month's notice demanding payment, 
the mtgee. might take possession, etc. 
The mtgor. also covenanted that no 


means should be taken for recovering 
possession until after such notice : — 
Held : eiectment would not lie until 
such) month's notice had been given 
after default niaile. — C opp v. Holmkh 
(1856), 6 C. P. 373.— CAN. 


o. After foreclosure proceedings — 
Mortgagor in possessfUm under contract 
to purchase .l-~Pltf. held a mtge. on 
deft. 'a property, & the property was 
sold under foreclosure proceedings, A 
bought in by pltf., who received a deed 
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Sect, 8. — Action for possession : Svb-secis. 1 & 2, 
A , & B, : 8vb-8ect8. 3 4.] 

U. JRefd. Re Kltclilu, Kx p. PuiincU (1880). 

P' 226. Hentd. Re Roberts, Ex p. Hill (1877). 6 

(Ji. I>. 6Ji. 

1481. Several mortgagees ranking pari passu — 
Action by one.] — The trustees under a turnpike 
Act, having demised to one of several mtgees. 
such proportion of the tolls arising from tlie road 
& of the toll houses & toll gates for collecting 
same as the sum advanced by hun bore to the whole 
sum raised on the credit of the tolls, the mtgee. 
brought ejectment for the toll houses & toll gates, 
in order to repay himself the interest due to him : 
—Held : he might well maintain his action, not- 
withstanding a clause in the Act that all the 
mtgees. should be creditors upon the tolls in equal 
degree.— Doe d. Banks v. Booth (1800), 2 Bos. 

P.219; 126 E. li. 1246. 

An7MtationH:^KlM,J)oG d. Thompson v. Lodiard (1832), 
Dlstd. 1)00 d. Myatt v. St. Helen’s Ry. 
Polld. Iloo d. Walton v. Penfoid 
R®fd. Pardoe v. Price (1844), 13 

M. & W. 207 ; Pardoe v. Price (1847), 16 M. & W. 451. 

1482. ,] — By a local turnpike Act 

certain tolls were made subjc< t to the payment 

borrowed & to be borrowed thereupon. 

The trustees granted mtges. of such tolls, in 
the form given by Turnpike Hoads Act, 1822 
(c. 126), s. 81, conveying to each creditor such 
proportion of the tolls &; the toll-gates toll- 
houses, as the money advanced by him bore, 
or should bear to the whole sum due or to become 
due on that security. By a subsequent Act for 
making a now branch road, the former Act was 
continued, & certain tolls wcu'o granted in respect 
of the new br/inch, to be applied like the former, 
A: to be subject to the debts incurred on the credit 
of the former tolls ; it was enacted, that all 
moneys due on such credit should be entitled to 
‘‘ a prc'ference Ac priority of charge Ac jiayment ” 
before any moneys advanced under this Act, for 
making tlio new branch. On ejectment for the 
tolls Ac toll -houses by the holder of a mtge., framed 
like the former ones, for moneys lent to complete 
the branch road : — Held : the words “ priority 
of charge,” did not prevent this mtgee. from 
acquiring a legal estate in the subjects mtged., 
Ac he might recover the toll-houses Ac gates in 
ejectment, pursuant to Turnpike Hoads Act, 
1822 (c. 126), s. 49, only remaining accountable 
to the other mtgees. for such portions of the tolls 
as they were entitled to in respect of tlieir advances. 
~Dok d. Thompson v . Lediard (1832), 4 B. Ac 
Ad. 137 ; 1 Nev. Ac M. K. B. 083 ; 2 L. ,T. K. B. 
12 ; no E. H. 407. 

d. Myatt r. St. Helen’s Ry. (1841). 

Doe d. Watton v. I*enfold (1842), 3 
757. Refd. Hoe d. Levy v. Horne (1842). 3 Q. B. 


1483. .] — Trustees of a turnpike road, 

under tlie authority of a local Act Ac of Turnpike 
Hoads Act, 1822 (c. 126), borrowed money on 
mtges. of the tolls & toll houses to several parties, 
<^ach mtge. respectively purporting to convey such 
})roportion of the tolls Ac houses as the sum secured 
bore or should bear to the whole sum charged or 
to be charged on the credit of the tolls ; — Held : 
under Turnpike Roads Act, 1822 (c. 126), s. 49, 
the interest vested in a first mtgee. by such con- 
veyance did not prevent a second mtgee. from 
bringing ejectment for the tolls Ac toll houses, on 
his own single demise ; but he might recover in 


such action, holding all that he recovered, after 
satisfaction of his own claim, in trust for the other 
mtgees. — D oe d. Watton v . Penfold (1842), 3 
Q. B. 757 ; 3 Gal. Ac Dav. 235 ; 12 L. J. Q. B. 70 ; 
6 J. P. 730 ; 6 Jur. 948 ; 114 E. R. 698. 
Aniwtation: — ^Mentd. Guest v. Poole & Bournemouth Ry. 

(1870), L. R. 6 C. P. 663. 

1484. Mortgagee acquiring no title in land — 
Mortgage under private Act.] — A railway Act, em- 
powered the CO. to purchase land for the purposes 
of the Act, to levy tolls for carriage on the railway, 
Ac to regulate such carriage. No other person 
was empowered to take tolls. The Act likewise 
authorised them to borrow money, Ac to assign Ac 
charge “ the property of the said undertaking, 
Ac the rates, tolls, Ac other sums arising or to arise 
by virtue of this Act,” as security ; Ac it gave a 
form of mtge., by which the co. were to assign 
“ the said undertaking, Ac all Ac singular the rates, 
tolls, Ac other sums arising ” etc. Mtgees. were to 
be entitled, one with the other, to their propor- 
tions of the said rates, tolls, Afc sums & premises, 
according to the sums advanced, without pre- 
ference by reason of priority in date of mtge. etc. 
Parties holding mtges. were not on that account 
to be deemed shareholders: — Held: by such 
mtge. the mtgees. did not acquire title to the land, 
Ac they could not bring ejectment as on a demise 
of “ the said undertaking, Ac all Ac singular the 
rates, rolls,” etc., arising by virtue of the Act. — 
Doe d. Myatt v. 8t. Helen’s Ry. Co. (1841), 2 
Q. B. 304 ; 2 Ry. Ac Can. Cas. 756 ; 1 Gal. Ac Dav. 
663 ; 11 L. .7. Q. B. 6 ; 6 Jur. 640 ; 114 E. R. 144. 
Annotations : — Consd. Wickham v. New Brurmwicjk Ac 
Canada Ry. (1865), L. R. 1 1\ C. 64. Refd. Walker v. 
Milne (1849), 18 Jj. J. Oh. 288; Ashton v. Langdale 
(1851), 4 De G. Ac Sin. 402 ; Hart v. Eastern Union Hr. 
(1852), 7 Exch. 216; Re Mitchell’s Estate, Mitcliell v. 
Moberly (1877), 6 Ch. D. 655 ; Re Parker, Wismall v. 
l»ark. 11891] 1 Ch. 682 ; Re Wokinp Urban Council (Basing- 
stoke Canal) Act, 1911, [1914] 1 Uli. 300. Mentd. Eripp v. 
Chard Ry., Fripp v. Bridgwater Ac Taunton Canal, etc. 
Co. (1853), 11 Haro, 241 ; Rc Panama New Zealand Ac 
Australian ]loyal Mall Co. (1869), 39 Jj. .T. (’h. J62; 
Attree v. Huwe (1878), 9 Ch. 1). 337. 


Sub-sect. 2. — Against Tenants. 

A, Tenancy Binding on Mortgagee, 

1486. General rule.] — Rogers v . Bumpiiueys, 
No. 1448, ante. 

1486. Notice to quit by mortgagee — Given before 
mortgage debt due.] — Noticii to a temant to quit 
was signed by the mtgees. after mtge. of the 
reversion. A clause in the mtge. deed provided 
that if the interest were duly paid by the mtgor. 
the principal money was not to be called in by 
the mtgees. until a period after the date of the 
notice. There was also the usual covenant for 
quiet enjoyrnent : — Held : notwithstanding this 
clause the signature of the mtgee. to the notice 
was sufficient. — Burton r. Dickenson (1807), 17 
L. T. 264. 

1487. Action for possession against lessee — On 
breach of covenant — Pending administration action.] 

— An exor. mtged. certain of his testator’s heredita- 
ments to C. to pay off incumbrances. C. leased 
these hereditaments, with the con.sent of the 
equitable tenant for life to R. Default Laving 
been made in the interest due on the mtge. debt, 
C. directed R., pursuant to a proviso contained 
in the lease, to pay the rent to him. This not 
having been done, C. brought an action against 


from the shorifl, but deft, oontinued 
in poBsoHslon Hubeequently under an 
alleged contract to purchase ; — HOd : 
a writ of possession was properly 


refused. — K aulbaoh v. Srious (1888>, 
20 N. a. R. (8 R. & G.), 334 ; 9 C. L. T. 
66.— CAN. 

p. Action by asfionee oj mortgagee 


— Necessity for concurrence of sub- 
jnortgager ..] — Fbkha.x t. Maxdkvillk 
(1891), 28 L. R. Ir. 90.— IR. 
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B. on the covenant to pay rent, & to enforce a 
reserrod right of re-entry, & the exor. was ad- 
mitted to defend this action. Shortly before this 
the exor. had instituted an action to administer 
his testator’s estate, inquiries had been dircct^^d 
m the Ch. Div. as to the incumbrances on the 
^tate. An order having been made at chambers 
& affirmed by a Div. Ct., that the action for rent 
& re-entry should be stayed until the administra- 
tion action was concluded, C. appealed : — Held : 
the order could not be sustained ; although the 
exor. was pltf. in the administration action, & 
deft, in the action by C., still that C. not being a 
party to the administration action, ought not to 
be restrained from pursuing all the remedies 
reserved to hiin under the mtge., <fc he was entitled 
to proceed with his action. — Crowle v, Russell 
(1878), 4 C. P. D. 186 ; 48 L. ,1. Q. B. 70 ; 39 
L. T. 320 ; 27 W. R. 84, C. A. 

B. Tenancy Not Bindbuj on Mortgagee. 

1488. Maintainable without notice to quit.] — 
A mtgee. may recover in ejectment, without giving 
notice to quit, against a tenant who claims under 
a lease from the mtgor. granted after the mtge., 
without the privity of the mtgee. — K eecii v. 
Hall (1778), 1 Doug. K. B. 21 ; 99 E. K. 17. 

Annotation Thunder v. Belcher (1803). 3 Kiist, 

449. Expld. Turn v. Turner (1888), 39 Ch. 1). 4;)«. Refd. 
Moss V. Gallimoro (1779). 1 Doug. K. B. 279 ; Alchorne 
V. Gomine (1824), 2 Bing. ,04 ; Doe d. Fisher r. (dies 
(1829), 5 Bing. 421 ; Pope r. Biggs (1829). 9 B. & (\ 245 ; 
Evans v. Elliot (1838), 9 Ad. & El. 342 ; Brown v. Storey 
(1840), 1 Man. & C. 117; Straiiks r. St. .Tohn (1807), 
L. R. 2 C. P. 376 ; Gibbs r. Cruikshank (1873), L. R. 8 
C. P. 454 ; Lows v. Telford (1876), 1 App. Cas. 414 ; 
Heath v. Pugh (1881), 6 Q. B. D. 345 ; Corbett v. J*lowden 
(1884), 25 Ch. D. 678; Underbuy r. Read (1887), 20 
Q. B. D. 209. Mentd. Birch v. Wright (1786), 1 Term 
Hep. 378 ; Temple i?. Brown (1815), 6 Taunt. 60 ; Baynes 
V. Lloyd, [1895] 1 Q. B. 820. 

1489. .] — Ejectment may he brought by 

a mtgee. without giving notice to (luit, against 
one who was let into possession as tenant from 
year to year by the mtgor., aft»(‘r the mtge. made 
to the original mtgee., hut before the assignment of 
it to the lessor. — Thunder d. Weaver v. Belcher 
(1803), 3 East, 449 ; 102 E. R. 669. 


Annotations Jones v. Mills (1861), 10 C. B. N. S. 

isley V. Milne (1859), 7 C’. B. N. S. 115 ; 


788. 


I oo. Reid. Walmsley r. iuiine uoojf;, / v.. ii. ix. n. iiit ; 
Thorp If. Facey (1860), 12 Jur. N, S. 741 ; Gibbs r. 
CJrulkshank (1873), L. R. 8 C. P. 454. Mentd. SJininons 
V. Crossley, [1922] 2 K. B. 95. 


Sub-sect. 3. — Against Other Per.s()Ns. 

1490. Former owner remaining in possession — 
No evidence of tenancy at wili — Demand lor posses- 
sion unnecessary.] — In 1836 <h*ft. convoyed i)i*e- 
mises in fee to G. In 1844 G. mortgaged to the 
lessor of pltf. Deft, was in actual possession at 
the time of the sale in 1836, <te so continued down 
to the commencement of the action : — Held : 
there was no evidence of the redation of Ixsnanry 
at will between G. & deft., at the time of the 
commencement of the action, or between the 
lessor of pltf. &; deft., so as to render a demand 
of possession necessary. — Doe d. Hammond r. 
Ballard (1847), 9 L. T. O. S. 203. 

1491. Occupier with title by adverse possession 
against mortgagor — Real Property Limitation Act, 
1837 (c. 28).] — Above Act applies, not only as 
against the mtgor. &> persons claiming under him, 
but also as against a person who has acquired a 
good title by virtue of 8tat. limitations as against 
the mtgor. & those claiming under him. — Lud- 


BROOK V, Ludbrook, [1901] 2 K. B. 96 ; 70 L. J. 
K. B. 652 ; 84 L. T. 485 ; 49 W. R. 465 ; 17 
T. L. R. 397 ; 45 Sol. Jo. 393, C. A. 

/S'cc, generally^ LiitfiTATiON op Actions. 


Sub-sect. 4. — Defence op jus tertii. 

See, generally, Estoppel, Vol. XXI., pp. 132 et 
seq, 

1492. Cannot be set up.] — I found this point 
settled before I came into this ct., that the Court 
never suffers a mtgor. to set up the title of a third 
person against his mtgee. (Lord Mansfield, C.J.). 
— Doe d. Bristow v. Pegge (1785), 1 Tenn Rep. 
758, n. ; 4 Doug. K. B. 309 ; 99 E. R. 1362. 
Anruttation : — Mentd. Doo v. Staple (1788), 2 Torrn Hop. 

684. 

1493. .] — In ejectment on the several 

demises of a mtgor. mtgee. deft, offered to prove 
that, seven or eight years back, after the execu- 
tion of the mtge. ho brought ejectment against 
the mtgor., at tho time in possi*ssit)n ; that the 
cause was referred to arbn. ; A that the award 
was in favour of the now deft., who thereupon 
entered under a writ of possession, k had occupied 
tlie premis(‘s over since : — Held : ( I ) these pro- 

ceedings were not admissible evidenci^ for deft, 
against th(^ mtgee. although h(^ was ])r(*stjnt at one 
meeting Ix'fore tlx? arbitrator, it not appc'aring 
that he took any pari in Uie i)roce(*dings. 

The mtge. was (‘xocuLhI in 1815. J<''rom that 
iim<‘, till deft, obtained possession as above 
staG'd the mtgor. had ()cciii)ied th(i piH'misos : — 
Held: (2) this though a po8S(*Bsion of less than 
twenty years entitled the mtgee. to vorovor against 
deft., the latti‘r liaving adduced no admissible 
evidence in 8U])p()rt of his own claim. — Doe d. 
Smith Payne r. Webbeh. (1S31), I Ad. tSc- El. 
119 ; 3 Nev. A: M. K. B. 746 ; 3 L. .1. K. B. 148; 
110 E. R. 1152. 

Annotation : ntr ally* Rcfd. AVhalo r. Jlitclicock (1876), 

34 L. T. 136. 

1494. .] — V. mortgaged land in h^e to O. ; 

afterwards, A whiles V. remainixl in possi'ssion, 
S., claiming by a tith) ant erior to th(^ mt-gc^., l)rought 
ejectment ag^unst V., & a verdi(;t was tak(*n against 
him by (consent, subject to arhn. as to what lease* 
S. should grant to V. S. grant<?d a lease to V., 
in pursuance of tlu* award made: — //c/d; V. 
couhi not 8(?t uy) such h'ase as an answer to /in 
ejectment brought bv O. — DoEd. Oen.K v. Vk!KERh 
( 1836), 4 Ad. A El. 782 ; 6 Nev. Ac M. K. B. 4.37 ; 

6 L. .1. K. B. 266 ; 11 1 K. R. 977. 

Jnmdfdion Refd. Doe <1. Jujvl r. Homo (1843), 7 J. V. 

178. 

1495. Mortgagor acting in public capacity.] 

— I’his was ejectme*nt brought by pltf. against 
deft, as clerk of th(t cornrs. of Staimis bridge, to 
recover yxissession under a mtge. grunt(*d in th() 
usual fonn. Deft, set uy) /i prior mtge., At insisted 
that the* legal estate was in such yjrior mtgee., 

At that he, deft., w/is not e8toy)y>ed from def(»ating 
the deed of pltf. although virtu/illy his own deed, 
bc^cause he, deft., w/is acting in a public ca])acity 
for the benefit of others ; — Held : his public 
capacicy was no answer to the objcMttion that the 
mtgor. cannot defeat a second mtge. by setting 
up a prior mtge. — Doe d. IjEVY v. IIorne (1842), 

3 Q. B. 757 ; 3 Gal. At Dav. 239 ; 12 1.. J. Q. B. 
72 ; 7 J. P. 178 ; 7 .Tur. 38 ; 114 E. K. 698. 
Annotation: — ^Refd. R. v. Dorbyslilro JJ., He White (1843), 

7 J. P. 190. 


tenant claimed pousiMHiori under a i certain holdin/c ; — Held : lie waH not 
lease from the mtgor.. He refused to entitled to notice t-o quit. — Dow d. 
attorn to the mtgee. who demanded j Samson v. I^akku ( 1835 ), 4 O. 8. 36. — 
possession, Alt showed no leaM, nor any | GAN. 


PART IX. SECT. 8, SUB-SECT. 2.— B. 

1488 i. Maintainable nHthoui notice to 
quit .] — In efectmeut by a mtgee. the 
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Mortgage. 


Sect. 8 . — Action for possession: Svb-sects. 4 c6: 5. 

Sect. 9 ; Suh-secis. 1 & 2, A.] 

1496. .] — Pltf. in ejectment claiming under 

a intgee. gave in evidence the mtge. deed executed 
by the mtgor. & mtgce., which recited that the 
mtgor. was seised in fee. Deft, was no party to 
this deed, but had subsequently indorsed upon it 
this memorandum. “ The within premises were 
charged by me, W. (deft.), the purchaser of the 
equity of redemption thereof, with the payment 
of the further sum of £325 ” ; — Held : the memo- 
randum was evidence for the Jury that deft, came 
in under the mtgor., &, if so, he was estopped from 
setting up an adverse title prior to the date of 
the mtge. deed. — Doe d. Gatsford v. Stone 
(184(5), 3 C. B. 176 ; 15 L. .T. C. P. 234 ; 7 L. T. 
O. S. 207 ; 10 Jur. 480 ; 136 E. U. 71. 

1497. Right of tenant to set up payment of rent 
to prior mortgagee.] — A tenant, let into possession 
by mtgor. before mtge., subsequently jiaid his 
rent, to the mtgee . In e j ectment by mtgee . against 
the tenant : — Held : the latter might defend him- 
self by showing that there had been a piior mtge., 

that he had received notice from the prior 
mtgee. to pay rent to him, &: had paid it accord- 
ingly, as the tenant did not thereby deny that the 
mtgor., wlu^ gave him possession, had title, but 
simply that the lessor of pltf. had a good derivative 
title. 8o also a tenant who has been let into 
possession by the second mtgee. himself, may show 
such prior mtge. &; notice ; for the tenant thereby 
admits that his lessor, with respect to the first 
mtgee., was, in substance, mtgor. in possession 
not then treated as a trespasser, & so had title to 
demise, & the tenant is at liberty to go on to show 
that his lessor has subsequently been treated as 
a trespasser by the first mtgee., whereby his, the 
lessor’s, title the tenant’s rightful possession 
under him have been determined. 

With respect to the title of a j^erson to whom 
the temint has paid rent, but by whom he was not 
let into possession, ho is not concluded by such 
payment of rent, if he can show that it was paid 
under a mistake (Lord Denman, 0..T.). — Doe d. 
IIIOGINBOTIIAM V. Bauton (1840), 11 Ad. & El. 
307 ; 3 Per. 4^ Dav. 194 ; 9 L. J. Q. B. 57 ; 4 
Jur. 432 ; 113 E. li. 432. 

Annotations: — Consd. Claridge r. Mackouzi© (1842), 4 Man. 
& G. 143. Refd. Hickman v. Machin (1850), 4 II. & N. 
716 ; Underhay v. Read (1887), 58 b. T. 4.57 ; Serjeant 
r. Nash, f’iold, 1 1903 J 2 K. B. 304. Mentd. Gouldsworlh 
V. KiiigJits (1843), 11 M. ^ W. 337 ; Mountney v. Collier 
(18.53), 17 J. P. 132 ; Delaney v. Fox (1857), 2 C. B. N. S. 
768 ; Oiithbortson v. Irving (1859), 4 H. & N. 742 ; White 
V. Uroonish (1861), 11 C. B. N. S. 209 ; Nesbitt v. Mablo- 
thorpo U. C., [1918] 2 K. B. 1. 


Sub-sect. 5. — Piiactice. 

1498. Judgment on admissions In pleading — 
Admission of mortgagor’s title— R. S. C., Ord. S2, 

r. 6 .] — Padgett v. Binns, [1884] W. N. 10 ; Bitt. 
Rep. in Ch. 6. 

1499. Application by originating summons — 
Delivery of possession alone not ordered — R. S. C., 
Ord. 55, rr. 5a, 5b.] — ^A legal mtgee. is not entitled, 
upon an originating summons under B. S. C., 
Ord. 55, r. 5a, to an order for delivery of possession 
of the mtged. premises without any claim for sale 
or foreclosure, & the ct. has no Jurisdiction to make 
such an order. — Wallis v. Griffiths, [1921] 2 
Ch. 301 ; 90 L. J. Ch. 461 ; 125 L. T. 820 ; 65 
Sol. .To. 696. 


Sect. 9.— TITLE DEEDS. 

Sub-sect. 1. — In General. 

1500. Mortgage to raise portions under settle- 
ment — Consent of mortgagees to retention by 
tenant for life — Necessity for — Deeds taken abroad.] 

— A suit was instituted for raising portions out 
of a settled estate. Pending the suit the tenant 
for life took a number of the leases to Paris. He 
afterwards, under an order of the ct., brought the 
whole of the title deeds & leases into ct., for the 
purposes of the suit. The purposes of the suit 
having been satisfied, & the portions raised by 
mtge., he applied to have the title deeds & leases 
given up to him, which application was opposed 
by the mtgees., & was refused: — Held: as the 
tenant for life had, on a former occasion, taken 
some of the deeds abroad, the delivery of them to 
him ought not to be ordered without the consent 
of the mtgees.— Jenner v. Morris (1866), 1 Ch. 
App. 603 ; 14 W. B. 1003, L. JJ. 

Annotation: — ^Expld. LoathOB v. Loathos (1877), 5 Ch. D. 

221 . 

1501. Mortgagee also tenant for life — Retention 
as mortgagee.] — Mtgee. who obtains possession of 
deeds as tenant for life is entitled to hold them as 
mtgee. — Re Tweedie’s Taxation (1908), 53 
Sol. Jo. 118. 


Sub-sect. 2. — Bight to Custody. 

A. Mortgagee of Fee Simple. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 85, sched. I., Part VII. 


PART IX. SECT. 8, SUB-SECT. 6. 

q. Stay of pruccedinas — IVheM or- 
dtred.] — A. gave aii abaolnto convey- 
aiifo of lanil t.o B., to socuro a sum of 
inoru^y, lent, by him to A., &; B. gave a 
bond for its recouvoyanoe ou the pay- 
ment of the money lent, at a certain 
day. Ou ejectment brought by B. 
after a lapse of eight years, the ct. 
ordered tliat proceedings should bo 
stayed on payment of the principal. 
Interest, & costs. — Doe d. Sttuteu v. 
McLean (1835), 4 O. 8. 1.— CAN. 


r. Defence — Usury .] — Matr v. Cult 
& Youno (1853), 10 U. 0. R. 321, — 

CAN. 


t. Failure to prove want of 

registration .] — In ejocitment brought on 
a mtge., deft, objected to the want of 
registry, but closed his case without 
having proved that the title was a 
registered one when deft, got his deed. 
The judge would not allow the defence 
to bo reopened ; &, as it appeared that 
deft, was sotting up a dishonest defence, 
the ot. refused to interfere. — Blakely 


V. GARRF/rr (1858), 16 U. C. R. 261.— 

CAN. 

a. Order for possession — Against 
tenant of mortgojgor .] — Under the orders 
of June 29, 1861, a ml^ee. is not entitled 
to an order for the delivery of possession 
as against the tenants of the mtgor., 
although such tenancy may have 
begun after the mtge. was made. — 
Bank of Montreal v. Kktchum 
(1861), 1 Ch. Ch. 117.— CAN. 

b. Effect of pending ejectment 

suit .] — The fact that an ejectment 
suit has been brought by the mtgee., 
&: is ponding, is no bar to obtaining the 
usual order for possession, but the 
order will be granted only on the terms 
of discontinuing the action at law, & 
paying the costs of it. — ^Mofpatt v. 
WHITE (1864), 1 Ch. Ch. 227.— CAN. 

0 . Judgment for possession — 
Whether right passes to assiffnee of 
mortgage .] — Where a mtgee. brought 
ejectment to recover possession of the 
land mtged., &; obtained judgment, &, 
before the writ of habere facias issued, 
assigned his mtge . : — Held : the assign- 


mont did not give to the assignee of the 
mtge. any right in the judigment. — 
Doe d. Ferguson v. Roe (1879), 19 
N. B. R. 337.— CAN. 

d. Speedy judgment — When granted.] 
— Speedy judgment granted in an 
action of ejectment by a mtgee. on 
default in payment of the mtge. 
immediately after the service of the 
writ & Humnions, it being sliown that 
the pltf. had an advantageous offer 
for pm'chaso, & wished to be in a 
position to give the purchaser 
possession. — M cNider v. Ross, 10 
C. L. T. Occ. N. 17.— CAN. 

PART IX. SECT. 9, SUB-SECT. 1. 

0 . Devolution on death of mort- 
gagee.] — Pltfs., having obtained letters 
of administration, brought detinue for 
an indenture of mtge. in fee, made to 
the intestate, & after Ms death in the 
possession of deft. : — Held : the title 
to tho mtge. followed the legal estate, 
& it therefore belonged to the mtgee. *b 
heir. — Riordon r. Brown (1849), X 
C. P. 199.— CAN. 
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Paet IX. — ^Rights and Liabilities op the Mortgagee. 


1502. General rule.] — Bill by tenant for life in 
possession for discovery & delivery of the title 
deeds ; plea, a mtge. in fee by a former tenant for 
life, alleging himself to be seised in fee, without 
notice, ordered to stand for an answer, with 
liberty to except. Title deeds are incident to the 
possession under a freehold title. — S tuodk v, 
Blackburne (1796), 3 Ves. 222 ; 30 E. R. 979, 
Li. C. 

Annnlation .'—'lIlBJxtd. Offilvio v. Jeoffroson (1800), 2 Giff. 

353. 

1503. .] — Newton v. Beck, No. 1509, post 

1504. Deeds received from trustee for mortgagor 
& mortgagee.]— If deeds are deposited with A. 
by mtgor. &; mtgee., before the condition broken, 

A. is trustee for the mtgor., afterwards for the 
mtgee. ; & if A. deliver them to the mtgee., equity 
will not decree them to be delivered to the mtgor. 
—Anon, (undated), 2 Eq. Gas. Ahr. 284 ; 22 
E. R. 239. 

1505. Mortgagee with bad title — Retention of 
mortgage deed only.] — One who lends money on a 
security, which he is* advised by a lawyer to btJ a 
good one, yet if it proves otherwise, &; he has notice, 
that another made title to it, he must d(diver up 
all thci writings relating to it, but not the mtgc. 
deed , for there may be covenants in that for pay- 
ment of the money. — O pie v. Godolpiiin (1720), 
Free. Ch. 548 ; 24 E. R. 217. 

1506. Mortgagor without title — Right as 

against true owner.] — An estate was conv(‘yed in 
1803 by .T. to W., who in 1812 conveyed it to A., 
4fe he sold it in J82G to pltf. The original vendor 
did not dediver up the title deeds. In 1824 ho 
was sued by the then owner of the estate for the 
deeds, a verdict was recovered against him, but 
the judgment was not doequeted. Ho absconded, 
& in 1825 obtained a sum of money, as on a mtge. 
of the estate, from onci of defts., with whom he 
deposited the deeds. On trover biought in 1829 
by a party claiming through the conveyanct^ to 
W. : — Held : the legal ownei* of the estate might 
recover the deeds from the mtgee., without tender- 
ing the mtge. money.— Harrington v. Price 
(1832), 3 B. A Ad. 170 ; 110 PL R. 03 ; suh nom. 
ilAIiRINGTON V, Glenn, 1 L. J. K. B. 122. 

1507. Deeds obtained by indirect means — Deed of 
settlement.] — Mtgee. gets a setthunent into his 
hands by indirect means, yet shall not be obliged 
to deliver it up. 

A. upon the marriage of his son s(‘ttled his 
estate upon his son for life, then on the intemded 
wife for life, remainder to the heirs of the Ixusband 
on the wife begotten, remainder to the right heirs 
of the wife. A. died, the son had issue B., A C., 
by his wife A died ; the wife married again, <fe she 
A lier husband agreed to convey their interest to 

B. , the eldest son, A for that purpose deposited, 
among other deeds, this settlement in the hands 
of an attorney to draw an abstract of the title 
A then to deliver them all into the hands of E. 
for the use of B., after the conveyance to the son 
B. B. died without issue, so that the lands came 
to C., the second son, who demanded this settle- 
ment made by the grandfather A preferred a bill 
against the attorney A against a jjretonded mtgee., 
as alleged in the bill, for to have it delivered up 
to him : A the attorney in his answer admitted 
that he bad the settlement, set it forth in haec 
verha A said he was ready to produce it as the 
ct. should direct ; but before the hearing of the 
cause he delivered it to the mtgee. ; A it was now 


insisted for pltf., that though a ct. of equity 
might not oblige a fair purchaser to deliver up a 
security which corroborated his title, whatever 
means he procured it by, yet that deft., the 
attorney, having had this in liis hands for a parti- 
cular purpose, A delivering it up pendente Hie, was 
guilty of a breach of trust, A of such a mis- 
demeanour, that a ct. of equity would compel him 
to procure the deed or commit him until he did. 
But the ct. thought he was equally a trustee for 
the mtgee. as for the mtgor. who was only tenant 
in special tail A no fine levied or recovery suffered, 
A therefore dismissed the bill. — Siddon v. Char- 
NELLS (1731), Bunb. 298 ; 145 E. R. 680. 

1508. Right as against subsequent incumbrancer 
— Acquiring title deeds bond fide.] — In June, 1827, 
H. borrowed of P. £550, A, as security, by deed of 
appointment mortgaged a freehold estate to him 
in fee. The title deeds A mtge. deed were placed 
in the hands of R., the mtgee. ’s solr., who, in that 
character, retained possession of the deeds, A 
received the interest on the mtge. debt down to 
1840. In 1838, Mr. E., Mrs. E., A .1. were the 
acting exors. A extrix. of one 0., deceased, A 
emi)loyed R. as solr. to their testator’s estate, A 
allowed him to receive A retain in his hands 
£500, part of that estate, In July, 1838, Mr. E. 
died, A in July, 1839, Mrs. E. also died, leaving 
J. the sole surviving exor. of C. In 1840, J., 
tlirough the medium of I)., another solr., pressed 
R. for security for the £500 in his hands. R. 
thereupon represented to II. that the original 
mtgee. required repayment of his intge. debt, A 
having procured IT. to execute to J. a deed, which 
he R. represented to him H. to be a transfer of 
the original mtge. debt A security, but which, 
in fact, was a new mtge., delivered same, together 
with the title deeds, except the original mtge. 
deed, to J. R. subsequently became insolvent, A 
absconded. 1)., the solr. employed by J. to 
obtain from R. sc^curity for the £500, arranged with 
liim tJiat he should prepare the mtge. deed on be- 
half of J., precisely the same as if he D. were not 
acting in tlie matter for that gentleman, but that 
Iw I), should have the draft of the mtge. security 
submitted to him, A should be allowed to inspect 
the title deeiis. On a bill filed by the original 
mtgee. to foreclose, A to have the title deeds 
delivered up to him, the ct. made the usual decree 
for forenJosure, giving .T. the first right to redeem, 
but, being of opinion that a case of constructive 
notice was not established against ,T., declined to 
order him to deliver up the title deeds. — Kendall 
V. Hulls (1847), 9 L. T. O. S. 410 ; 11 Jur. 864. 

1509, Delivery of forged copy of genuine deed — 
Right to recover genuine deed.] — li. conveyed to 
pltf. by way of mtge. certain land A deposited with 
him an indenture conveying the land from G. to 
T., A also a document purporting to be an inden- 
ture by which tlio land was conveyed by T. to L. 
This document was in fact a forgery. L. after- 
wards deposited with defts., by way of equitable 
mtge., a document purporting to be the convey- 
ance from G. to T. but which was in fact a forgery, 
A also the genuine indenture of conveyance from 
T. to L. ; — Held : pltf. might maintain detinue 
[igainst deft, for the recovery of the latter 
indenture. 

The operation of the mtge. was to give pltf. the 
right to the deeds (Martin, B.). — Newton v. 
Beck (1858), 3 H. A N. 220 ; 27 L. J. Ex. 272 ; 31 


PART IX. SECT. 9. SUB-SECT. 2.— A. 

1502 i. General rule A — A mtgree. is 
entitled to the posBession of the title 


deeds of the mterod. estate ; & tho 
mtffor. cannot, by dopositloff the deeds 
with his solr., with a view oforeatingr a 
lien, thereby defeat the right of the 


mtgee. — Smith v. C hiohestbr (1842), 
2 Dr. & War. 303 ; 4 I. Eq. R. 680; 

1 Con. & Law. 4 80. — IR. 
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Sect, 9 . — Title deeds: Svb-sect, 2, A., i?., O., D, & 
E,; sub-sect, 3, A. cfc B,"] 

L. T."b. S. 87 ; 4 Jur. N. S. 340 ; 6 W. R. 443 ; 
157 E. B. 452. 

AYiTwtalion : — ^Refd. Manners v. Mew (1885), 20 Ch. D. 
725. 

1510. Right as against purchaser for value with- 
out notice — Fraudulent sale.] — Two trustees, one 
of whom was a solr., advanced money on mtge. 
The mtgor., with the concurrence of the solr. 
trustee, sold part of the mtged. property without 
disclosing the mtge. Regular conveyances in fee 
to the purchasers were executed by the mtgor., 
containing a recital that he was seised or otherwise 
well & sufficiently entitled in fee simple. The 
solr. trustee received the purchase-money, & re- 
tained it. Eleven years afterwards both trustees 
executed a reconveyance of the property so sold, 
the other trustee believing, on the representation 
of the solr. trustee, that the i)ropcrty was then 
about to be sold by the mtgor. Soon afterwards 
the solr. trustee absconded, & the other trustee 
then filed a bill against the mtgor. & the purchasers, 
praying for foreclosure against them :—Held : 
the purchasers would not be ordered to deliver up 
the deeds which were in their possession. — H eath 
V , Crealock (1874), 10 Ch. App. 22 ; 44 L. J. Ch. 
157 ; 31 L. T. 650 ; 23 W. R. 95, C. A. 

Annotations :—Fom, Waldy r. Gray (1875), L. R. 20 Eq. 

238. N.F. He lugliam, Jones v. Iiigrliam, 11803] 1 Ch. 
352. Refd. Ortigroaa v. Brown (1878), 47 L. J. Ch. 108 ; 
Manners v. Mew (1885), 29 Ch. 1). 725 ; Onward Bldg. 
Soc. V. Smithson, [1893] 1 Ch. 1 ; Taylor v. London & 
County Banking Co., London & County Banking Co. v. 
Nixon, [1901] 2 Ch. 231. Mentd. Tho Horlock (1877), 2 
P. D. 243 ; General Finance Mortgage & Discount Co. v. 
Liberator Permanent Benefit Bldg. Soc. (1878), 10 Ch. 1). 
15; lie Morgan, Pillgrem v, Pillgrem (1881), 44 L. T. 
790 ; Pugh V. Heath (1882), 30 W. R. 553 ; Re Horton, 
Horton v. Perks, Horton v. Clark (1884), 51 L. T. 420 ; 
Low V. Bouverle, [1891] 3 Ch. 82 ; Brlgg v. Thornton, 
[1904] 1 Ch. 380 ; Poulton v, Moore (1913), 83 L. J. K. B. 
875. 

B, Morlfjagec for a Term 
Sec, now, Law of Property Act, 1925 (c. 20), 
s. 86, sched. I., Part VII. (8). 

1511. As against subsequent incumbrancer.] — 

(1) Mtge. by demise for a term of years. The 
mtgor. does not deliver to the intgee. the purchase 
deed, conveying the freehold to the mtgor., but 
keeps it back, & subsequently deposits it with 
another person as security for a loan : the con- 
veyance to the mtgor. & the mtge. were executed 
within a day of each other, & were both registered 
on the same day ; the deposit was not made for 
a considerable time afterwards ; but no notice 
by the subsequent incumbrancer of the mtge. 
being proved, & being denied by his answer ; — 
Held : he was entitled to the benefit of the deposit, 
as against the mtgee., & was not bound to deliver 
up to him the conveyance. 

(2) The registry of a deed is not, of itself, notice 
as against a subsequent purchaser or incumbrancer. 

(3) The common decree in foreclosure does not 
direct the delivery up of the title deeds by the 
mtgor. to the mtgee. in case of foreclosure ; but, 
merely, that the mtgee. shall be absolutely barred 
& foreclosed of all right equity of redemption ; 
& it is only where there is a covenant to deliver 
them, in case of default in payment of the prin- 
cipal money & interest, that the ct. makes such a 
decree. — ^W iseman & Benley v, Westland, 
Fisher, Benson, Davis & Stanbridge (1826), 1 
Y. & .T. 117 ; USE. R. 610. 

Annotations: — As to (1) Distd. Newton v. Beck (1858), 27 
L. J. Ex. 272. As to (2) Reid. Manks v. Whiteley, [1912] 
1 Ch. 735. 


1512. .] — James v, Giles, [1880] W. N. 170. 

1518. .] — Be Ingham, Jones v, Ingham, 

No. 2143, post. 

1514. As against guardian of infant — Heir of de- 

ceased mortgagor.] — On an advance of a loan, the 
lender took, as a security, a mtge. from the bor- 
rower by way of demise for one hundred years of 
an estate, of which the borrowed was seised in 
fee simple. The title deeds were not delivered to 
the lender, nor was there any covenant in the 
mtge. to deliver them to him. The mtgor. died, 
leaving an infant heir ; & a gentleman, who 

assumed his guardianship, possessed himself of 
the title deeds. On a bill against the infant heir 
to foreclose, &; against his guardian to deliver up 
the title deeds, the ct. would only make the 
common decree of foreclosure, & would make no 
order upon the guardian, but, as against him, 
dismissed the bill with costs. — Knight v, Knight 
(1831), 1 L. J. Ch. 125. 

1515. As against purchaser.] — Hunt v, Elmes, 
No. 2109, posi, 

1516. Consent order for execution of mortgage.] 

— Stokes v. Stokes (1886), 3 T. L. R. 92. 

C, Mortgagee of Life Interest, 

See, now. Settled Land Act, 1925 (c. 18), ss. Ill, 
117 (1) (xxi.). 

1517. Mortgage of equitable life interest — Re- 
tention of deeds by trustees — Right of mortgagee 
to insist upon.] — Testator specifically bequeathed 
leaseholds to trustees upon trust out of the rents 
to pay the ground I'enis & indemnify the trustees 
in respect of the property, & to divide the surplus 
income in equal shares between his nieces with a 
direction to settle the share of each niece in case 
of her marrying, with a gift over in case the 
nieces should all die without children. The will 
also gave i^owers of sale & leasing to the trustees, 
& empowered the exors. or administrators of thf‘ 
last surviving trustee to appoint any other proper 
person or persons to be a trustee or trustees ; As 
also empowered the trustees to appoint a receivei* 
& manager of the property, at a salary or on 
commission to receive the rents & defray the out- 
goings of the property. On the death of the last 
surviving trustee named in thf^ will, the nieces, 
as administrators of such trustee, appointed one 
of themselves & two other persons new trustees 
of the ■will. Since the death of testator in 187(> 
the trustees had been in possession management 
of the property. The nieces who were now un- 
married ladies of between forty & fifty years of 
age, & had mortgaged their life estates, now 
applied, that, upon their undertaking to pay the 
ground rents, perform the covenants & preserve 
the title deeds, the possession of the leasehold 
property & the title deeds might be delivered up 
to them : — Held : on the niece who had been 
appointed trustee retiring from that office, posses- 
sion of the property ought to be given to appets., 
but the mtgee. could insist on the title deeds 
being retained by the trustees. — Re Newen, 
Newen V , Barnes, [1894] 2 Ch. 297 ; 63 L. J. Ch. 
763 ; 70 L. T. 653 ; 58 J. P. 767 ; 43 W. R. 58 ; 
8 R. 309. 

Annotations: — ^Mentd. Re Hunt, Pollard Geako (1900), 

44 Sul. Jo. 314 ; Moutefiore v. Guedalia, [1903] 2 Ch. 

723 ; Re Sampson, Sampson v. Sampson, [1906] 1 Ch. 

435 ; Re Stamford & Warrington, Payne r. Grey, [1925] 

1 Ch. 162. 

D, Equitable Mortgagee. 

1518. Mortgage by deposit of title deeds — Right 
against assignees In bankruptcy of mortgagor.] — 
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In Apr. 1826, A., having contracted to purchase 
an estate from B., & having had the title deeds 
delivered to him, agreed to deposit the same with 
C., as a security for the loan of £5,000 & to give 
him the mtge. as soon as the legal estate was con- 
veyed to him. B. afterwards conveyed the estate 
to A., but before such conveyance was made, & 
after the title deeds had been deposited with C., 
the latter refused to complete the mtge. unless A. 
would agree to pay usurious interest upon the 
sum of £5,000. A., having so agreed, delivered 

to C. the deed of conveyance of the estate from B. 
to A. A. afterwards became bkpt., in an action 
of trover brought to recover the deeds, it was held, 
that the original possession of the title deeds being 
perfectly good, gave C. a right to the estate when- 
ever B. should have conveyed that estate to A. ; 
& that he, & not A.’s assignees, had a right, there- 
fore, to the deed of conveyance from B. to A. — 
Wood v, Giumwood (1830), 10 B. & C. 679 ; 5 
Man. & Ry. K. B. 551 ; 8 L. J. O. S. K. B. 192 ; 
109 E. R. 002 ; subsequent proceedings, 10 B. & 
C. 689. 

1519. .] — Proceedings in a foreclosure 

suit by an equitable mtgec. against a trustee in 
bkpcy. restrained ; but held, that the mtgee. 
would not be ordered to deliver up his title deeds 
to enable the trustee to complete a sale until 
payment into ct. of a sufficient amount to answer 
his claim . — He Woods, Ex p. Bitton (1876), 1 
Oh. D. 557 ; 45 L. J. Bey. 87 ; 34 L. T. 109 ; 24 
W. R. 289 ; 2 Char. Pr. Cas. 66, C. A. 

Annotations: — ^Mentd. lie England, Ex p. Paunoll (JS77), 

0 Ch. D. 335 ; Re Wood, PJx p. Miispravo (1878), 10 C'h. 

D. 94 ; Rc Barnett, Ex p. lloynolds (1885), 15 Q. B. D. 

169. 


1520. 


Payment into court to cover amount 


due.] — A client deposited with his solr. the title 
deeds of an estate, to secure a sum of money then 
duo, & certain costs then incurred ; the ct., on 
the petition of the client, ordered the deeds to be 
delivered up to the client, on his paying into ct. 
a sum sufficient to cover the solr.’s claim, & 
directed the usual taxaiion. — Mills v, Finlay 
(1839), 1 Beav. 560 ; 48 E. R. 1058. 

AimotoRons : — ^Apld. Re Soutli Ehhcsx Equitable Invostrnont 
ife Advance Co. (1882), 40 L. T. 280. Refd. Uichards v. 
Platol (1841), Cr. & Ph. 79. 

1521. Right against prior equitable interest.] 

• — Where the ct. establishes a prior equitable title 
to an estate as against a person who took an 
equitable mtge. by deposit of the title deeds from 
the legal owner without notice : — Semhle : it will 
go on to order him to deliver up the deeds, though 
he acquired them for value & without notice from 
the person who at law was the absolute owner of 
them. — N p:wton v. Newton (1868), 4 Ch. App. 
143 ; 38 L. J. Ch. 145 ; 19 L. T. 588 ; 17 W. R. 
238, L. C. & L. J . 

AnnotcUions : — Consd. Taylor r. Russell, [18911 1 Ch. 8. 
Refd. Perrin v. Burboy, [1869] W. N. 160 ; Heath v, 
Crealock (1874). 31 L. T. 650. 

1522. Right against subsequent legal mort- 

gagee.] — ^A., being indebted to B., delivered to 
him, by way of further security, a parcel purport- 
ing to contain the title deeds to certain lands, & 
also executed a legal mtge. to him of the same 
lands. It being afterwards discovered that the 
deeds relating to part of the mtged. lands were in 
the possession of C., with whom they had been 
deposited by way of equitable mtge. previous to 


the mtge. to A. : — Held : A. had no equity as 
against C. to have the deeds delivered up to him. 
— Barnard v. Bywater (1868), 17 W. R. 71. 
Annotation: — ^Refd. Hatcliil’e v. Barnard (1871), 40 L. J. 

Ch. 147. 

1523. After proper tender of payment — 

Improperly refused.] — Resp. deposited his title 
deeds with applts. by way of equitable mtge. He 
afterwards tendered the amount alleged by him 
to be due on the security, but applts. refused to 
accept it, alleging that a larger sum was due, 
wliich was in fact not the case. Resp. then 
brought an action of detinue to recover his deeds, 
alleging special damage : — Held : the action 
would not lie. — Bank op New South Wales r. 
O’Connor (1889), 14 App. Cas. 273 ; 58 L. J. 
r. C. 82; 60L. T. 467; 38 W. R. 465 ; 5 T. L. R. 
342, F. C. 

Annotations : — ^Reid. EdiuoiulHon r. Copland (1911), 105 

L. T. 8 ; Graham v. Soul (1918), 88 L. J. Ch. 31. 

E, Mortgagee of Interest of Co-Owner, 

1524. Right as against other co-owners.] — 
Where a purchaser of a small part of an estate 
takes a covenant from the vendor to produce the 
title deeds whenever it shall be necessary, &; the 
deeds afterwards come into the vendee’s possession 
on his taking a mtge. of the other part of the estate, 
& he then assigns the mtge. to a third person not 
mentioning the deeds, such third person cannot 
maintain trover against him for the deeds. — 
Yea V. Field (1788), 2 Term Rep. 708 ; 100 E. R. 
381. 

Annotations: — Consd. FoHtor v. Crabb (1852), 12 C. B. 136. 

Refd. Davies r. Vornon (1844), G Q. B. 443. Mentd. 

Eraser v. llppard, Prasur v. Rudd (1839), 3 Jur. 815. 


SuB-SKuT. 3 . — Production. 

A. Under Statute, 

Mortgages after 1881.] — See, now. Law of Pro- 
perty Act, 1925 (c. 20), ss. 96, 205. 

Bankruptcy proceedings of mortgagor.] — See 
Bankruptcy, Vol. V., p. 622, Nos. 5603, 5005. 

B, Apart from Statute, 

1525. Whether mortgagee liable.] — Though a 
mtgec. is not bound to discover his title deeds, 
where he denies notice ; he must not only deny 
notice in general, but all special facts &> circum- 
stances charged, relating to it, — Senhousb v, 
Earl (1752), 2 Ves. Sen. 450 ; 28 E. R. 287, L. C. 

1526. .] — The rule that a purchaser for 

valuable consideration, without notice, cannot be 
compelled to discover his title deeds, does not 
extend to the mtge. or purchase deed itself. — 
Re White, Ex p, Caldecott (1830), Mont. 55, 

L. C. 

Annotations : — ^Refd. Re Martindale, Ex p. Trueman (1832), 

1 Doac. 6c Ch. 464 ; Re Marks’ Trust Deed (1866), 1 Ch. 

App. 429. 

1527. ,] — L. claimed to be lawful owner of 

divers goods & chattels in the visible user & 
enjoyment of M. at his family mansion. N., a 
judgment creditor of M., filed a bill against him 
& L., charging that bills of sale & assignments 
of the said goods & chattels were executed by 

M. to L., without consideration, & that they were 
void as against N., & praying a declaration to that 


PART IX. SECT. 9, SUB-SECT. 3.— A. 

g. Production for registration .] — 
Re Transfer of Land Act, 1890, 
He Armitage, Ex p. Andrews (1891), 
17 V. L. R. 77.— AUS. 


Armstrong v. Dixon, [1911] 1 I. R. 
435.— IR. 


PART IX. SECT. 9, SUB-SECT. 3.— B. 
1625 i. Wfieiher mortgaoee liable.hrA 


mtge, deed for the Inspootlon of the 
mtgor., when there ia no question of 
title in dispute, the bill being: for 
redemption, & the right to redeem 
being admitted by the answer. — Bell 
V. Chamberlen (1871), 3 Ch. Ch. 429. 
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effect, & offering to pay what, if anything, sliould 
be found due to L. on the security of the said 
goods. L., by his answer, admitted the bills of 
sale & assignments to be in his possession, ik, said 
they were executed to him for full consideration, 

6 that M. had only the permissive, not the absolute 
use of the goods ; & on a further answer he claimed 
to have an equitable lien on them for money 
advanced, & he set forth in sl schedule abstracts 
of the bills of sale, etc. : — Held : N. was entitled 
to inspection of the bills of sale & assignments, 
on the grounds, that these instruments were only 
a mtge. security ; &, that N. had a right to see 
if the abstracts corresponded with the originals, 
in order to ascertain what he would have to pay 
to L. in redeeming the mtge. — Latimer v. Neate 
(1837), 4 Cl. & Fin. 570 ; 11 Bli. N. S. 112; 

7 E. E. 217, H. L. ; affg. S. C. 6uh nom. Neate v. 
Latimer (1836), 2 Y. & C. Ex. 257. 

Annntaiixms : — ^Distd. Browne i*. Lockhart (1840), 10 Sim. 
420. £zpld. Glover v. Hall (1848), 2 Ph. 484. Apld. 
Hunt V. Elmes (1859), 27 Boav. C2 ; Owen v. NickHon 
(1861), 3 K. & E. 602. Mentd. Taylor v. Rundoll (1841), 
Or. & Ph. 104. 

1528, ,] — mtgee. is not obliged to pro- 

duce his deeds, as he cannot be compelled to show 
his title ; & the same rule applies to drafts & 
copies of deeds. — Bycroft v. Sibel (1852), 20 
L. T. O. S. 197 ; 1 W. E. 96. 

1529, ,] — Deft, the trustee & exor., was also 

a mtgee. of part of the estate. Upon a bill for 
the administration of the estate : — Held : deft, 
was not bound to produce the mtge. & title deeds, 
buo he must produce all accounts in his possession 
relating to the mtge. — Freeman v. Butler (1863), 
33 Bcav. 289 ; 55 B. E. 379 ; s'lib nom. B^reeman 

V. Butler, Re Trigg’s Estate, 9 L. T. 405 ; 12 

W. E. 94. 

1530 , .] — A mtgee. is always bound to 

produce the mtge. deed for the inspection of the 
mtgor. Scmhle : where a solicitor employed pro- 
fessionally by mtgor. & mtgee. subsequently takes 
a transfer of the mtge. & forecloses ; in a suit 
by a mtgor. to open the foreclosure decree, the 
solr. is bound to produce all documents, etc., 
prepared by him as such solr. — ^Patch v. Ward 
(1866), L. E. 1 Eq. 436 ; 13 L. T. 496 ; 12 Jur. 
N. S. 2 ; 14 W. E. 166. 

Annotaiion : — Dhtd. Carter v. Huhbock (1876), 24 W. II. 
354. 

1531, .] — Carter v. Hubback, No. 1658, 

post. 

1532, On proposed sale.] — On a decree of 

foreclosure, the ct. will not oblige pltf. to lay the 
title deeds before counsel, for deft, to got an 
assignment or sale of the lands, unless pltf. con- 
sents to a sale, but only to give a copy of the 
mtge. deed. — Anon. (1729), Mos. 246 ; 25 E. E. 
376, L. C. 


deft., securing to the latter far more favourable 
terms. The purchaser was, in fact, willing to 
waive the difficulty about the title deeds, & ready 
immediately to pay the money to the repurchase 
to deft., & he informed pltf.’s solr. & deft, of this 
after the agreement, but before the day named for 
the repurchase. The agreernent was, two months 
afterwards, embodied in a deed, which was exe- 
cuted by pltf. The purchaser filed a bill against 
pltf. for specific i^erformance, in which all the facts 
appeared, & to wliich pltf. put in an answer 
stating, without question, her agreement with 
deft. She also raised a sum of money, which she 
was enabled to do by the agreement. Upon a 
bin, seeking to set aside the agreement deed : 
— Held : deft, was not bound to produce the title 
deeds for the inspection of the purchaser. — 
Smith v. Fawson (1855), 25 L. T. O. S. 40, L. JJ. 

1534. In obedience to subpoena duces 

tecum.] — On a question of settlement, a mtgee., 
a rated inhabitant of applt. parish, subpoenaed 
by resp. parish is not (compellable under a sub- 
ptvna duces iecum to produce the title deed of his 
mtgor. — E. V. Upper Boddington (Inhabitants) 
(1826), 8 Dow. Ey. K. B. 726 ; 4 Dow. <& Ey. 
M. C. 233 ; 5 L. J. O. 8. M. C. 10. 

1535. On payment into court.] — Estates 

being conveyed, among other purposes, to secure 
a debt of comparatively small amount, the ct. 
will not direct a release upon payment into ct. 
of the largest sum to wliich the debt can in pro- 
bability amount ; the incumbrancer being entitled 
to retain the security till the debt is discharged. — 
Postlethwaite V, Blythe (1818), 2 Swan. 256 ; 
36 E. E. 613, L. 0. 

Annotations : — Consd. Bank of Now South Wales v. O’Connor 
(1889), 14 App. OttB. 273. Mentd. JllchardM v. PJatcl 
I (1841), Cr. & Ph. 79. 

I 1586. On payment of principal & interest.] — 

The mtgor. his representatives are not entitled, 
as against the mtgee., to production of inspection 
of the mtge. deed, until payment of the principal 
& interest due to him. — Browne v, Lockhart 
(1810), 10 Sim. 420 ; 9 L. J . Oh. 167 ; 4 Jur. 167 ; 
59 E. E. 678. 

Amwtaiions : — Refd. Owon v. Nickson (1801), 3 L. T. 737 ; 
Fitzgrerald’B Trustoo v, Mellersh, [1892J 1 Ch. 385. 

1537. .] — Johnston v. Tucker, No. 

1551, post. 

1538. .] — A. was a transferee of a 

mtge. for £4,000, & claimed also under a judgment 
£880. A bill was filed by a subseciuent mtgee. 
to redeem the mtge. for £1,000, for payment of 
pltf.’s incumbrance in a priority over the judg- 
ment debt. The bill alleged that A. had in his 
possession a deed of conveyance of the estate in 
which was a recital that the judgment debt had 
been off. A. admitted the possession of the deed, 

A set out a portion of it by which it was recited 
that the judgment debt had been paid off ; but 
he said that in fact this was only done for the 


Annotation: — Dbtd. Browne v. Lockhart (1840), 10 Sim. 

420. 

1533. .] — ^Pltf. & deft., being mtgor. 

& mtgee., entered into an agreement, being a 
compromise of a foreclosure suit, by which the 
mtged. estate was to remain the absolute property 
of deft., subject only to this condition, that if 
pltf. paid a certain sum upon a day named, deft, 
should reconvey the estate, & deliver up the title 
deeds to pltf. A person was willing to purchase 
a portion of the estate from pltf. for more than 
the suin to be paid to deft. ; but deft, refused to 
produce the title deeds to the proposed purchaser. 
Pltf., believing this difficulty could not be over- 
come, twelve days before the day named for the 
repurchase, entered into a fresh agreement with I 


purpose of clearing the estate, A that he had taken 
an assignment of the debt : — Held : if he had not 
been a mtgee., he must have produced the deed ; 
A £4,000 having been paid to him, without pre- 
judice to any question in the cause, he could not 
set off £880 of that as due to the judgment debt, 
but must be taken to be paid off as mtgee., A there- 
fore liable to produce the deed. 

' When the mtgor. comes offering to redeem, the 
mtgee. is not bound to produce liis deed till he is 
paid (Kindersley, V.-C.). — Cannock v. Jauncey 
(1853), 1 Drew. 497 ; 61 E. E. 542 ; sub nom. 
Cannock v. Chichester, Cannock v. Jauncey, 
1 W. E. 378. 

1539. Admission of possession in pleadings.] 

— ^Where deft, appears to be a bare trustee for 
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pltf., & offers no explanation to the contrary, the 
ct. will compel the production of deeds & docu- 
ments admitted, by his answer, to be in his posses- 
sion. The ct. will not, upon motion before the 
hearing, compel an incumbrancer to produce at 
the hearing deeds which are admitted by his 
answer, but which are his title deeds, even though 
pltf. may have an interest in such deeds ; but, 
under circumstances, the ct. will direct them to 
be proved before the examiner. — Sparke v. 
MoNTRiou (1834), I Y. & C. Ex. 103 ; 100 E. U. 
43. 

1540. .] — A mtgee., having, in his 

answer to a bill to redeem, set out liis mtge. deed, 
cannot be compelled to produce documents ad- 
mitted to be in his possession, relating to liis title 
as a mtgee. — Yeoman v. Coode (1841), 11 L. J. 
Oh. 59. 

a mtgor. against tli^e transferee of the mtge. only, 
yiltf. confessing dcft.’s title, but stating that ho 
was unable to discover, & socking discovery, by 
what means deft, made it out : — Held : d(^ft. 
was not bound to produce the deed of transfer to 
him, which his answer admitted to be in his 
possession, & to be relevant to the matters in 
(yuestion, on the ground that it was privileged as 
dcft.’s title deed. — Lewis v. Davies (1853), 17 
Jur. 253. 

1542 . Vouchers.] — A mtgee., against 

whom a bill was filed by another mtgee. for re- 
demption & foreclosure, admitted the possession 
of vouchers consisting of bills of exchange pro- 
missory notes : — Held : he was bound to jiroduce 
them. — Gibson v, Hewett (184(5), 9 Bcav. 293 ; 
60 E. R. 356. 

1543 . Mortgagee with limited Interest.] — 

Where a lease is executed by both the lessor & 
lessee, & the lessee assigns it by way of mtge., the 
lessor having no counterpart, is entitled, on an 
ejectment brought for a forfeiture, to compel the 
mtgee. to allow an inspection, & give a copy of 
the lease. — Doe d. Mouuib v. Roe (1830), 1 M. 
& W. 207 ; 1 Gale, 3(57 ; Tyr. &; Gr. 545 ; 5 
L. J. Ex. 105 ; 150 E. R. 408. 

1544 , Mortgagee himself a mortgagor — 

Administration suit.] — Where, in a suit for the 
administration of testator’s estate, a mtgee. was 
ordered to produce before the master all deeds & 
writings relating to the estate winch were in his 
custody or power, he does not sufficiently account 
for the non-production of them by stating, that 
several years before the decree he had deposited 
them with a third person as a collateral security 
for money advanced by him. — Rogers v. Rogers 
(1842), 6 Jur. 497. 

1545, Inspection of indorsement on mort- 

gage deed.] — Mtge. deed in the hands of the mtgee. 
ordered, on the application of the mtgor., to be 
produced for the purpose of inspecting an indorse- 
ment on the instrument.— 'P hillips V. Evans 

(1843), 2 Y. & C. Ch. Oas. 647 ; 63 B. R. 290. 

1540 . Transfer — Alleged vexatious & 

fraudulent.] — After a bill for redemption had been 
filed, but before the subpoena had been served, the 
mtgee. transferred his mtge., & his transf^ee was 
brought before the ct. by supplemental bill. It 
was alleged that the transfer had beem made for 
fraudulent & vexatious purposes : pltf. 

was not entitled to the production of the deed of 
transfer.— Gill v. Eyton (1843), 7 Beav. 155 ; 

49 E. R. 1023. , , . 

1547 , .]— P., having conveyed his 

estates to trustees in trust to raise money for 
payment of bia debts, &, subject thereto, in 
for himself, a suit was instituted, by one of his 


creditors, against liim & his other creditors, to 
have the trusts of the deed carried into execution. 
After defts. had answered the bill, &; the deeds 
relating to the estates had been deposited in the 
master^s office, P. died, having devised the estates 
to his nephew ; who, after he hod been made 
deft, to a supplemental bill, entered into a treaty, 
with an insurance co., for a loan to enable him to 
pay off the debts due to pltf. & the other parties 
to the suit; &, after giving them notice of his 
intention to pay them off, he moved that all 
further proceedings in the suit might be stayed, 
& that he & his solrs., & the solrs. agents of the 
insurance co., might be at liberty to examine the 
abstracts of title to the estates, with the deeds in 
the master’s office, &> to take copies thereof, for 
the purpose of verifying the title to the estates « 
effecting the loan ; & that, for the same purpose, 
pltf. & two of defts. might be ordered to produce, 
to him, &, his solrs., & to the solrs. & agents of the 
insurance co., all deeds, etc., in their custody 
relating to the estates. Motion refused.— Dameh 

V, Portarltngton (Earl) (1846), 15 Sim 380 ; 

1 (k)op. temp. Cott. 229; 15 L. J. Ch. 405; 60 
E. It. 666 ; on appeal, 2 Ph. 30, L. C. 

Aimolalum Vuyntor u. Carow (ISf)!), Kay. 

App. XXXVI. 

^ 548 . Validity of mortgage impeached.]— 

In a bill to redeem, pltf. contested tlje validity of 
one of several mtges. hold by deft . : — Held • li^J was 
not entitled to a production. — Crisp v, Platel 
(1844), 8 Beav. 02 ; 50 E. R. 21. 

1549 . ,] — Pltf. impeached a certain 

deed in deft.’s possession, & stated in Ids bill that 
this deed had been left with deft, as a security for 
a loan of money which had been since repaid. 
Deft., in his answer, admitted the possession & 
relevancy of the impiMiched deed, & stated that it 
was a bo 7 id fide conveyance to him for valuable 
consideration, & denit‘d that it had ever been so 
deposited with him as in the bill mentioned 
Held .* as deft, denied that ho was a mtgee., pltf. s 
whole statement that there had been such a lutge., 
&; that it was paid off; must be regarded ; & pltf. 
was cntiilt‘d to the iiroduction of tlie ileed ; seeus : 
if deft, had claimed the privik^ge of a mtgee. to 
refuse production of the deed. — JONEa v. JONES 
(1853), Kay, App. VI. ; 69 E..R. 314. 

1550 . .] — In a suit by a mtgor. to set 

aside a migci. deed on the alleged ground of 
pressure & surprise on the part of the mtgee., 
wliich allegations were, however, demed by the 
answer, the mtgee. being a soli*. the sole adviser 
of the mtgor. in the transaction, the ct. made an 
order, upon motion, for the production of the 
mtge. deed.— D avis v . Paruy 

204 ; 31 L. T. O. S. 204 ; 4 Jur. N. h. 431 ; 0 

W. R. 174* 

155 * 1 ^ To cestui que trust — Trustee also 

mortgagee— Of cestui que trust.]— Although m 
between a cestui que trust & trustee, or a person in 
the situation of a trustee, tho cestui guc m 

mtitled to the production of title deeds & other 
documents, as of course, yet the moment the tmsteo 
acquires the character of a mtgee., the right to 
production ceases, unless upon the offer tp P^y off 

3 rntge. debt.— J ohnston v. Tucker (1847), 11 

1552, ’ Objection to production by 

mortgagors.]— The trustees & exors., defts. in an 
administration suit, admitted by their answer the 
possession of title deeds of mtge. socmities, m 
which they had properly invested their testator s 
assets, but alleged that the mtgors. objected 
to the production of the deeds, & would prefer 
to pay off their debts, & they objected to the 
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SecL 9 . — Title deeds: SvJt-secL 3, B.; svb-sect. 4.] 

production of the deeds in the suit in the absence of 
the mtgors. ; on a motion for production : — Held : 
the deeds must be produced. — Gough v. Ofpley 
(1852), 5 Do G. & Sm. 653 ; 19 L. T. O. S. 324 ; 
17 Jur. 61 ; 64 E. R. 1285. 

Annotation: — CoDSd. Re Cowin, Cowin v. Gravett (1886), 

33 Ch. D. 179. 

1553. Conveyance of equity of redemp- 

tion from trustee.] — Mtgee. taking conveyance of 
equity of redemption &om trustee thereof, with 
notice of the trust, cannot withhold production of 
such conveyance in a suit by cestui que trust for 
redemption of the mtge. & reconveyance of the 
jiropcrty, though one of the trusts was a trust for 
sale. — Smith v, Barnes (1865), L. R. 1 Eq. 65 ; 35 
L. .T. (5h. 109 ; 13 li. T. 402 ; 11 Jur. N. S. 924 ; 
14 W. R. 96. 

1554. .] — On a motion for production 

of documents impeached on account of fraud, it is 
not suilicient merely to allege the fraud ; but to 
laititlc the jiarty to production, he must also 
allege that, if jiroduced, they would help to 
substantiate tlie charge;. 

Under the circumstanc(;s, I cannot order these 
two mt;ge. deeds t^o be produced. You may 
amend your bill, & may i)erhaps then obtain 
jiroduction (JjORD Langdale, M.R.). — Dendy v. 
Gross (1848), 11 Beav. 91 ; 11 L. T. O. 8. 170 ; 
50 E. R. 751. 

Amwiation : — Distd. Davis v. Parry (1857), 6 W. II. 174. 

1555. Drafts & copies.] — Bycropt v. 

Sired, No. 1528, ante. 

1566. Collateral documents — Memorandum 

relating to deposit.] — 1 )(;tinue for title deeds. Plea, 
on equitable grounds, that the title deeds belonged 
to P., deceased, und(;r whom pltfs. claimed ; & 
she, being indebted to N., agreed with him that 
h<; should hold them as a security by way of 
equitable iritge., he so held them, the debt 
r(;niii,ining imi)aid ; & that N. died. At apjjointed 
(lefts, extrixes. In answer to interrogatories, 
(lefts, admitted that tliey had in their possession 
e. memorandum that the deeds should remain in 
the ])ossession of N. until rcjia^Tnent of the 
juoney : — Held: pltfs. were entitled to an 
inspection of the memorandum, under Evidence 
Act, 1851 (c. 99), s. 6. — OwEN v. NlCKSON (1861), 
3 E. At E. (K)2 ; 36 E. J. Q. B. 125 ; 3 L. T. 757 ; 
7 ,lur. N. S. 497 ; 121 E. R. 568. 

1557. Administration of estate.] — 

Freeman v, Butler, No. 1529, ante. 

1558. Party demanding production having 

sufllclent interest.] — In a suit by assignees in trust 
from T. of two i)olicies of assurance, which forme(l 
pai*t of a trust estate in T.’s hands as surviving 
exor. of J., to impeach an alleged prior mtge. of the 
}H)licies by T. to the co. which issue(i them, the 
bill, in (;ffect-, alleged, though the answer denied, 
that the giving of the prior mtge. was a breach of 
trust on T.’s pai’t (>f which the co. was aware at 
tJi(‘ tinu'. The bill also alleged. A:- the answer 
adnutted, that the co. inUmded to surrender the 
l>olici(*8 or sell them by auction. On summons by 
))ltfs. for production of documents : — Held : pltfs. 
liad not shown sufficient interest in the mtge, deed 
to (uitith; them to its production. 

That view [as held in Patch v. TFord, No. 1530, 
anii\ that mtgor. had a right to production of the 
mtge. deed] has never been acted upon (James, 
L.J.). — Garter v. Hubback (1876), 24 W. R. 
354, G. A. 


1559. Joint possession of mortgagee & 

another.] — In an action for the seizure of the goods 
of pltf., which was justified by deft, under an 
alleged power of distress in a mtge. deed, deft, 
stated in his affidavit of documents that he & one 
B., who was not a party to the action, jointly had 
in their possession or power certain documents 
specified in a schedule to such affidavit Ac that 
they were the muniments of title of himself &> the 
said B., as mtgees., Ac that he, deft., objected to 
their production : — Held : such affidavit showed 
sufficient reason for not making an order for 
inspection of the documents. — K eabsley v. 
Philips (1883), 10 Q. B. D. 465 ; 52 L. J. Q. B. 
269; 48L. T. 468; 31 W. R. 467, C. A. 

Annotations : — ^Apld. Coomos v. Hayward, [1913] 1 K. B. 

150. Refd. Loudon & Yorkshire Bank v. Cooper (1885), 

15 Q. B. D. 7 ; Gowan v. Briggs (1895), 39 Sol. Jo. 330 ; 

London & Provincial Marine & General Insce. v. Chambers 

(1900), 5 Com. Cas. 241 ; Rattenberry v, Monro (1910), 

103 L. T. 560 ; Eorbos v. Samnel, [1913] 3 K. B. 706. 

Mentd. Honnessy Wright (1888), 21 Q. B. D. 509 ; 

Carew v. Carow (1891), 65 L. T. 167. 

.] — See, further. Discovery, Vol. XVIII., 

pp. 98, 99, Nos. 495-502. 

1560. Right to call for production — Mortgagee of 
remainderman — Against tenant for life.] — Any 
remainderman whose estate is vested may main- 
tain a bill against ihe tenant for life, for the sole 
purpose of production Ac inspection of the muni- 
ments of title. If the tenant for life suggests that 
the purpose for which production is required 
is improper, the onus is on him to show it. This 
right, however, only exists when the title of the 
remainderman is undisputed ; for, if there be a 
reasonable cause for litigating his title, he cannot 
compel pi'oduction. 

The mtgee. of A., an alleged remainderman, 
instituted a suit against B., the alleged tenant for 
life, for the merc^ production of the tithi deeds. 
B. set up a hand fide objection, that A.’s estate had 
become forfcit(;(l, Ac also that by the terms of the 
mtge. deed th(*. estates in question were not 
comprised therein. The assignees of A., who liad 
become bkpt., though interested in the latt(;r 
question, wt;re not parties to the suit. The ct. 
declined adjudicating, incidentally, on pltf.’s 
right, Ac dismissed the bill with costs. — D avis v. 
Dysart (Earl) (1855), 20 Beav. 405 ; 3 Eq, Rep. 
599 ; 24 L. J. Ch. 381 ; 25 L. T. O. S. 91 ; 1 Jur. 
N. S. 743 ; 3 W. R. 393 ; 52 E. R. 659. 

Amwtations : — ^Reid. Ponnoll v. Dysart (1859), 27 Beav. 542. 

Mentd. Chlch(3Hter r. Donegal (1869), 4 Ch. App. 416 ; 

Prysov. Pryse (1872), L. H. 15 Eq. 86. 

Secondary evidence of documents not produced.] 

— See Evidencp:, Vol. XXII., pp. 218, 219, Nos. 
1907-1908, 1916-1917. 


Sub-sect. 4. — Loss of Deeds. 

1561. Extent of liability for loss — Indemnity to 
mortgagor.] — Under a bill of foreclosure by devisee 
of a mtgee., the mtge. deed being lost, a reconvey- 
ance directed with an indemnity Ac costs against 
pltf. — Stokoe V. Robson (1815), 19 Ves. 385 ; 
34 E. R. 560 ; previous proceedings (1814), 3 Ves. Ac 
B. 51. 

Annotations : — FoUd. Shelmardino r. Harrop (1821), 6 

Madd. 39. Refd. Cockell v. Bridffeman (1841), 4 Boav. 499 ; 

Midloton V. Eliot (1847), 15 Sim. 631. 

1562. .1 — Upon a bill of foreclosure, 

the mtgee. having been robbed of the title deeds, 
payment of the mtge. money within a limited 
time was decreed, Ac on payment of the same a 


PART DC. SECT. 9, SUB-SECT. 4. 

k. Tr/tc(/tcr mortgagor entitled to ootnpfneoiion.}— G iluqan & Kugent v. National Bank, Ltd., [1901] 2 I. R. 513. 
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reconveyance was directed, with a bond of in- 
demnity. — S helmardine V, Hakrop (1821). 6 
Madd. 39 ; 66 E. R. 1004. 

1563. .] — A. made a mtge. to B., A 

delivered to him the title deeds of the estate. 
Some years afterwards A. gave B. notice of his 
intention to pay off the mtge, at the end of six 
months ; but did not pay the money until after 
that time, owing to B. not having offered him any 
indemnity that was satisfactory to him, in respect 
of B. having lost some of the deeds. B. then 
brought an ejectment for the estate ; whei‘eupon 
A. filed a bill to redeem. The ct. decreed a 
i*edemption, & ordered that a sum, which A. had 
paid for interest accrued on the mtge. money after 
the expiration of the six months, should be repaid 
to him ; that B. should give him an indemnity to 
be approved of by the master, &; also pay the costs 
of the ejectment & of the suit. — M idleton (Lord) 
r. Eliot (1847), 15 Sim. 531 ; 11 Jur. 742 ; 60 
E. R. 725. 

Polld. Jamew r. Humsey (1879), 11 Ch. D. 
398. ReZd. Wodohouae «. Farobrothor (1865). 1 Jur. N. S. 

1504 , j l^ossessod of leasehold 

premises for a long term, in Feb. 1872, mortaged 
them to trustees, A handed to their solr. the in- 
denture of lease & other title deeds. On Sept. 25, 
1876, it was arranged between the parties that A. 
should redeem at once, lie paying with the principal 
moneys three months’ interest in lieu of the usual 
notice. It was afterwards discovered that tlie 
trustees had not in their possession the indenture 
of lease, & therefore A. could not safely redeem. 
After A. commenced this action he was informed, 
& the fact was ctutified by the chief clerk, that the 
trustees’ fomier solr. had fraudulently dejiosited 
the deed to secure moneys lent to him. A. 
alleged that he had sustained damage in being 
prevented from redeeming, A (daimed an acct)unt ; 
a reconveyance of the premises A a delivery of tht» 
title deeds ; & if the indenture of lease were lost, 
an indemnity in respect of the loss ; an attestr<‘d 
copy of the deed, A compensation, A costs:- 
Jleld : ( 1 ) pltf. should have liberty tt) bring an 
action to recover the deed ; if he could not recover 
it he would be entitled to an indemnity ; ( 2 ) he 
was right in coming to the ct. to have the matter 
inquired into A his title made clear ; A lie was 
entitled to all his costs of the action, but (3) he 
was not entitled to any (!ompensation for the loss 
of the deed ; A (4) in accordance with the 
arrangememt made in Sept. 1876, only tlu-ee 
months’ interest ought to be paid. — James v. 
UUMSEY (1879), 11 Ch. I). 398; 48 L. J. Ch, 
345 ; 27 W. R. 617. 

AnnoiaiUm : — Folld. Culdwcll r. MattbowK (1890), (J2 Ji. T. 
799. 

1565. ' - ,] -In 1867 M. mortgaged his 

life interest in certain funds subject to the trusts 
of liis marriage settlement A three policies of 
insurance on his own life. In 1876 he <^xecuted a 
second mtge. of his life interest to pltfs. This 
mtge. did not include the policies of insurance. 
In 1886 an action was brought by pltf.’s against 
the mtgor. AH., the legal personal representative 
of the first mtgee., to redeem the first mtge. A 
foreclose the mtgor. Pending the progrc'ss c>f the 
action it was di^overed that the mtge. of 1867 A 
the policies were not in the possession of U., A an 
inquiry was directed as to the loss of the documents, 

A whether any A what indemnity should be given 
in respect of the loss in case it should be found 
that any of them had been lost. In the meanwhile 
pltfs. h^ paid into ct. the amount which had been 
certified to be due to deft. H. under the mtge. of 
J. — ^VOI.. XXXV. 


1867, A for her taxed costs of the action. The 
chief clerk in answer to the inquiry, found that the 
mtge. of 1867 A the policies liad been lost, A he 
also found that pltfs. wei*e entitled to “ such an 
indemnity as will equal that which the insurance 
CO. may require.” Pltfs. took out a summons to 
vary this certificate, by which they asked that the 
whole of the fund in ct. might be retained until 
further order by way of indemnity to them. The 
insurance co. declined to make any arrangement 
with regard to an indemnity until claims should 
be made on the policies : — Held : (1 ) pltfs. were 
entitled to a bond of indemnity, to be given by 
deft. H. as extrix., the bond to be settled in 
chambers in case the parties differed, A (2) they 
were also entitled to have retained in ct. the sum of 
£100 A no more, to meet any possible costs that 
might be incurred when the policies should become 
claims. — Caldwell v. Matthews (1890), 02 L. T. 
799. 

1566. Damages.] — A mtgee. having in- 

advertemtly burnt the mtge. deed, A the documents 
relating to the title to the mtged. estate, some of 
which were originals A others attested A office 
copies, was ordered, in a foreclosure suit, not only 
to procure fresh attested A office copies, but to 
make c'ompensation for the damage done to the 
estate by the destruction of the deeds, the amount 
to be settled by the master, A deducted from the 
mtge. debt. — Hornby v, Matcham (1848), 16 
Sim. 325 ; 17 L. J. Ch. 471 ; 12 Jur. 825 ; 60 
E. R. 899. 

AnmAutim^s : — Consd. Hrowii v. Sowell (1863), 11 Hare, 49. 
Apld. KlliH* TruHtoo v. Dixon- Johnsou (1924), 131 L. T. 
062. ReZd. Woodman r. HlfirtrlnN (1860). 16 L. T. O. 8. 
342. 

1567. — Measure of damages.] — On a 

bill by a mtgr)r., whose estate had been discharged 
from the mtge., A who had taken a reconveyance, 
against th(* mtgee*., for the delivery up of the title 
deeds, (»r for an iiuh*mnity, it was found that the 
d(*eds wc*re lost by the mtgee*. or his agent. Thei 
ct. thcreupe)n redusing to take into consideration 
the* speculative damages which the title or market- 
able; valuer of the estate might sustain upon any 
future dealing with it, from the absence of the 
deeds, yet helei that the* mtgor. was, upon the 
authorities, entitled to redief in resnoct of tlu; 
additional expense of pre)ducing evidence of his 
title, A directeel a refereneu* to ascertain what ought 
te> be allowed to him as a suffledent compensation 
for the; damage done to the estate by the loss of 
the eleeds.— Brown v. Newell (1853), 11 Mare, 
49 ; 1 Eq. Rep. 61 ; 22 J.. J. Ch. 1063 ; 22 h, T. 
O. 8 . 32 ; 17 Jur. 708 ; 68 E. H. 1182. 

1568. .J -Jamehij. Kumsey, No. 1564, 

ante, 

1569. Costs Foreclosure action.] — Htokoe 
r. JtoBHON, No. 1561, ante, 

1570. — Ejectment — Counterclaim for 

redemption.] — Midleton (Lord) v, Eliot, No. 

1563, ante, 

1571 . _ Action to recover deeds.] — 

Jame.s r. Humsey, No. 1564, anle, 

1572. Retention of sum in court —To 

meet future costs.] — C^aldwell v. Maithews, No. 
1665, ante, 

1578. Cessation of interest — After mortgagor 

ready to redeem.] — Midleton (Lord) v, Eliot, 
No. 1503, ante, 

1674. .] — James v, Rumsey, No. 

1564, ante, 

1575. Right of mortgagor to bring action — In 
respect of loss.] — James v, Rumsey, No. 1664, 
ante. 


E E 
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MOBTaAGE. 


Sect. 10.— CCHtSOUDATION. 

See Pali X., post 


Sect. 11.-— TACKING. 
See Part XI., post 


Sect. 12.— ACCOUNTS. 
See Part XVI., 


Sect. 13.— COSTS, CHARGES, AND EXPENSES. 

Sec Part XVIII., post 


Sect. U.— OTHER CASES. 

1576. Liability for wrongful acts of mortgagor 
In possession.] — Where a trespass was committed 
on pltfs.’ mine, &; an air course & level roads made 
through it underground to connect adjoining 
collieries in mtge. to defts., & large quantities of 
pltfs.* coal were thereby fraudulently gotten & 
removed without their knowledge : — Held : (1) 
defts., the mtgees., could not be made accountable 
for any portion removed by their mtgor. while they 
allowed him to remain in possession, notwith- 
standing the proceeds of the coal, so wrongfully 
removed by him, had found their way week by 
week, but without notice of the fraud, into defts. ^ 
hands, & notwithstanding they continued the 
use of the air course & roads after taking possession, 
& retained in their employment as manager of the 
collieries the person by whose agency the fraud 
had been perpetrated. 

(2) Qu. : whether, under such circumstances as 
the above, the onus is not upon persons in the 

osition of the mtgees. to show how much coal had 

een abstracted by themselves, & how much by 
others before they took possession. — P owell v. 
Aiken (1858), 4 K. & J. 343 ; 70 E. B. 144. 
AnnotaJlions :—A8 to (1) Apld. Hilton v. Woods (1867), L. B. 

4 Eq. 432. CODld. Eliasf . Griffith (1878), 8 Ch. D. 521. 

Reid. Bowser v. Macloan (1860), 2 Do G. F. & J. 415; 

Llyiivi Co. V. Broerdeu (1870), L. R. 11 Eq. 188. 

1577. Liability to pay rentcharge — Though not 
in possession.] — mtgee. in fee of land which is 
subject to a rentcharge is personally liable to pay 
the rentcharge although he has never been in 
possession. — C undifp v, Fitzsimmons, [1911] 1 
K. B. 513 ; 80 L. J. K. B. 4.22 ; 103 L. T. 811, 
1 ). 0 . 

1578. Rights as against other Incumbrancers — 
Under fictitious deeds.] — In 1873, D., in order to 
carry out a fraudulent scheme, obtained a transfer 
to himself of mtges. of freehold property, & after 
various dealings with it the legal estate was, in 
Sept. 1875, conveyed by a mtgee. to H. in trust 
for M & in Mar. 1876, by H. to M. M. was alleged 
to have been an accomplice of & trustee for D.. 
In Aug. 1874, in pursuance of this scheme, T., 
claiming to be entitled to this property under a 

PART IX. SECT. 14. 

l. LiabUity for (icts of mortgagor.] 

— A intfiToe. of land througrh which a 
Btroain hows is not liable for an injury 
oausod by a mill dam erected by the 
intgor. in possession, though the 
money for which the mtsre. was griven 
was lent l)y the mtgree. for the purpose 
of building: the dam. — McNauohton v. 

Frasrk (1855), 8 N. B. R. (8 All.) 247. 

—CAN. 

m. Right to proi^c against taatate of 
deceased mortgagor,] — mtseu., after 


I fictitious lease for ninety-eight years, purporting 
to have been granted to him in Mar. 1870, by a 
merely fictitious freeholder, an agent & accomplice 
of D., demised the property by way of mtge. to A. 
In Nov. 1874, M., claiming ^ be entitled to the 
same property under a fictitious lease for ninety- 
nine years, also dated Mar. 1870, & purporting 
to be granted to him by T., demised the property 
by way of mtge. to B., the mtge. deed being 
executed by M. only. In Jan. 1 877, M., to whom 
the legal estate had been conveyed in Mar. 1876, 
deposited the genuine title deeds of the property 
with 0. upon a memorandum charging his estate 
Sl interest in the lands comprised in the deeds & a 
statutory declaration of title ; & further advances 
were made to M. & D., who came forward & stated 
that M. was merely a trustee for him of the property. 
In 1878, D., M., &- T. were convicted & sentenced 
to penal servitude for forgery & fraud in connection 
with this property, & 0., as equitable mtgee., 
entered into possession. In an action by A. to 
settle the priorities of himself, B., & C., as incum- 
brancers on the property; — Held: (1) assuming 
T. to have been the agent of D., so that his 
representations to A. of having a good title were 
binding on D., such representations followed by 
the acquisition of the property beneficially by D. 
did not bind the estate so as to give A. a prior 
equitable charge as against subsequent purchasers 
for value without notice ; (2) the like representa- 
tions of M. to B., followed by the acquisition, first, 
of the equitable, & afterwards of the legal estate 
by M., did not put B. in any better position, & 
the doctrine of estoppel did not apply so as to 
convert the ficitious title acquired by B. from N. 
in Nov. 1874, into a valid legal title ab initio upon 
the conveyance of the legal estate to M. in Mar. 
1876 ; (3) as i)urchaser for value without notice 
by deposit of the genuine title deeds, C., though 
subsequent in date, was entitled in priority over 
A. ifc B. — Keate V. Phillips (1881), 18 Oh. I). 
560 ; 50 L. J . Ch. 664 ; 44 L. T. 731 ; 29 W. B. 
710. 

1579. Right to compensation — For diminution of 
value of property — Abandonment of projected 
railway.] — A railway co. being about to apply for 
an Act of Parliament for making an extension line 
assented to P., an owner of land over which the 
line was intended to pass, commencing the line 
over his own land. P. accordingly made an 
embankment over his land & was paid for the work 
by the co. After a considerable part of the work 
on P.’s land had been done the co. obtained their 
Act giving power to construct the railway in the 
proposed line. The Act contained a proviso that 
if the new line were not opened for traffic within 
five years the parliamentary deposit should bo 
applied towards compensating landowners or 
other persons whose land had been interfered with 
or rendered less valuable “ by the commencement, 
construction or abandonment of the railway.” 
The extension railway was not completed within 
five years but no warrant of abandonment was 
obtained under Railways Abandonment Act. A 
fresh Act was passed authorising a petition for 


tho death of the mt^ror., has a right In 
an administration suit to prove upon 
the general estate for his whole claim. 
— Re Stkwart, Stewart v. Stewart 
(1863), 10 Qr. 160.— OAN. 

n. Mortgagee's interest — LiabUity to 
execution ,] — After a mtge. in fee has 
become forfeited by nonpayment of 
the mtge. money, the mtgte.’s interest 
in tho mtged. premises cannot be sold 
imder an execution against lands. — 
Parkr V. Riucr (1866), 3 £. & A. 215. j 
— CAN. I 


o. Rights where lands mortgaged by 
intsfee.}— Where lands held in trust 
are mtged. by tho trustee, the mtgee. 
is not entitled to the benefit of any 
equities & rights arising either under 
express contract or upon equitable 
principles, entitling the trustee to 
indemnity from his cestui gue trust . — 
Williams v, Balpoub (1890), 18 
S. C. R. 472.— CAN, 

p. Right to execution ,] — Tho mean- 
ing of Land Titles Act, s. 62, as 
amended in 1916 Sc 1917, is that where 
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winding up the co. &> the sale of the undertaking by 
the official liquidator. A petition having been 
prei^nted by P.’s mtgees. & the trustee in his 
liquidation for the application of the parliamentary 
deposit in compensation for the injury done to his 
estate by the commencement, construction or 
abandonment of the works i^Held ; (1 ) the under- 
taking was abandoned within the Act ; F. having 
commenced the works on his own land before the 
co. had obtained their Act on the speculation that 
they would obtain power to construct the railway 
petitioners had no claim for compensation for 
injury to the estate by the commencement or 
construction of the railway ; but they had a claim 


for compensation for injury done by the abandon- 
ment of the railway ; the measure of injury must 
be determined by comparing the value of the estate 
immediately before with its value immediately 
after the abandonment ; (2) mtgees. of the land- 
owner might be persons entitled to claim com- 
pensation under the Act . — Re Potteries, Shrews- 
bury & North Wales Ry. Co. (1883), 25 Ch. D. 
251 ; 53 L. J. Ch. 550 ; 50 L. T. 104 ; 32 W. K, 
300, C. A. 

Annotations: — As to (1) Apld. Rr Uuthin & Corrlg-y- 
Dniidioii Railway Art (188«). 32 Ch. D. 438 ; Hr South- 
port & Lythani Truiuroad Art, 1900, Ex p, Hesketh, 
11911] 1 (]h. 120 ; Re West Yorkahiro Tram ways Bill, 
1900 (1912), 82 L. J. Ch. 98. 


Part X. — Consolidation. 


Sect. 1. -- IN GENERAL 

See, flow, Law of Property Act, 1925 (c. 20), 
s. 93. 

1580. Right of mortgagee to consolidate.] — 

Mtgee. lends more money to the mtgor. on bond ; 
liis heir shall not redeem without paying off the 
bond, as well as the mtge., in case the heir is 
bound. Where a man has two mtges., & one is 
defective, if the heir will redeem, ho shall take 
both. — S huttlewortii v, Laycock (1081), 1 
Vern. 245 ; 23 E. R. 443. 

Annotaiion : — ^Refd. Joiien v. .Smith (1794), 2 Ves. 372. 

1581. .] — The pltf. decreed to pay off a 

bond of £50 as well as the mtg(s money upon 
redemption. — H alliley v. Kirtland (1085), 2 
Hep. Ch. 300 ; 21 E. R. 087. 

1582. .] — If A. makes two several mtges., 

A dies, & one of the mtges. is of an entailed estat e, 
or is deficient in value, the heir of the mtgor. 
shall not be admitted to redeem one, without 
redeeming the other. — M argrave v. Lk H6oke 
( 1090), 2 Vern. 207 ; 23 E. R. 734. 

Annotatirm : — ^Refd. .Jones v. .Srnitlj (1794), 2 Vrs. .372. 

1583. .] — One makes two mtges. of several 

estates, for several sums, A one of the mtgees. 
is deficient in value. If the mtgor. brings his bill 
to redeem one, he must redeem both. 

If pltf. will redeem one, he shall redeem both 
{per Cur.). — Pope v, Onslow (1092), 2 Vern. 280 ; 
23 E. R. 784. 

Annotations : — Dbtd. Ex p. Kiriff (n.'iO), 1 Atk. 300. Conid. 
Jones V. Smith (1794), 2 Ves. 372 ; Jenniiufs v. Jordan 
(1881), 6 App. Cas. 698. 

1584. .] — Elwys V. Thompson (1742), 9 

Mod. Rep. 393 ; 88 E. R. 528, L. C. 

1585. .] — Where there are two or more 

mtges., the ct. will not compel a redemption of ones 
without the rest. — R oe d. Kaye v. Soley (1770), 2 
Wm. Bl. 720 ; 90 E. R. 420. 

Annotation : — ^Ezpld. Sharj) v. R,ickards, [1909] 1 Ch. 109. 

1586. .] — Cator V. Charlton (1775), cited 

in 2 Ves. at p. 377 ; 30 E. R. 081 . 

Annotations: — Consd. Joiic?8 v. Smith (1794), 2 Ves. 372. 
Bdtd. Jennings t?. Jordan (1881), 6 App. Cos. 098. 

1587. .]—(!) The mtgor. of one property 

assigned the equity of redemption, & afterwards 
mortgaged another property to the mtgee. of the 


first-. The assigrun* of the etjuil-y of rc‘demption 
having brought an action to redeem the first 
property, the mtgei*. claimed to consolidate the 
mtges. i -Reid: tlu*. right- of tlui purcha-ser of an 
cMluity of redemption cannot be afflicted by a 
mtge. created aft-iu* the purchase, A: the assignee 
was titled to redec^m tlui first mtgi;. without 
redeeming t he stn^ond. 

(2) A mtgee., who holds several distinct- mtges. 
under the same mtgor., r<HltH‘mabl(‘, not by (>x))ress 
contract, but only by virtui^ of the right which is 
called “ equity of rtniemption,” may wit hin certain 
limit s, &. against certain pt'rsons, entithnl to redeem 
all or soirie of them, “ (Jonsolidat-e ” them, that is, 
treat them as one, A decline t-o bci redeemed os 
U) any, unl(‘ss lu* is redeeimul as to all. This 
doctrine of consolidation is well (‘stablished, & 
cannot now be alLu’ed <*xcef>t by the legislature, 
whetldd’ it originally n‘st<*d on sound eijuiiable 
foundation or not. The ]»rc^Hi^nt (luestion is as t-o 
its proj)er limits. ^.J'herci is no difficulty in its 
application, when all the mtges., whether originally 
made to th(5 same mtgCM*. or liaving come into a 
single hand by subsefpKait- assignment-s, are 
redeemable at the same tirm^ by the same person 
(Lord Selborne, C.). 

I have much more difficulty in following, or 
satisfactorily explaining, th(? principle of some other 
authorities such as licevor v. JaicIc, No. 1604, poet, 
which havci held contrary to the decision in White 
V. imUicrc, No. 1590, poet, that a mtgee. ’s right to 
consolidate*, as against the xmrehaser of the equity 
of redemption of proiierty mortgag<5d to him, is 
ca[>able of btung (mlarged, aft-(u* the date of that 
jnirchase, by a transfer to the mtgee. of other 
mtges., which were, then in other hands, &> with 
the eouity of redemx)tion of which, if there were no 
consolidation, the ymrehaser would have nothing 
to do (Lord Selborne, O.). — .Fenningh v, Jordan 
(1881), 6 App. Cas. 698 ; 51 L. J. Ch. 129; 45 
L. T. 593 ; 30 W. R. 369, II. L. ; revey. S. C. 
sub nom. Mills v. Jennings (1880), 13 Ch. D. 
639, C. A. 

Anjwtaiions : — As to (1) CSonid. Htizlios v* Britannia Per- 

manent Benoflt RUbr< Hoc., [1906] 2 Ch. 607. As to (2) 

Conid. Bird V. Wenu (1886), 33 (?h. D. 215 : Griffith r. 

Pound (1890), 45 Ch. D 553 ; lUloy v. Hall (1898), 79 


there has been an abortive sale in an 
action on a mte:e., pltf. cannot issue 
execution before obtaininir order for 
Yorecloeure. — Ollon r. Montoomkry 
(AlU.), [1917] 3 W. W. R. 757.— CAN. 

a. .] — Royal Loan 8c Hav- 

tnqs Co. V. Bknd (Bask.), [1919] 1 
W. W. R. 414.— CAN. 


r. Whether liable to jmy taxe ^.] — 
A first nitjfcc. in possession who is not 
TGceivina; sufficient revenue from the 
property In any one year to meet the 
annual interest on his mtge. is not 
obliged to pay the taxes on the pro- 
perty, even to keep it from being sold 
for non-payment of taxes. — CABTisa v. 


McMillan (Alta.), [1922] 2 W. W. R. 
187 ; 68 D. L. R. 653.— CAN. 

PART X. SECT. 1. 

t. Nature of right — Right to one 
redemption of several mortgageM.y^Tho 
rule of eriuitv which allows the holder 
of several mtges. created by the same 

B E 2 
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Moetgage. 


Sect, 1, — In general. Sect, 2; Sub-eecle, 1 <&: 2.] 

L. T. 244. Refd. Harter v. Colman (1882). 19 Ch. D. 

C.30 : Harris v. Tubb (1889), 60 L. T. 699. Generally, 

Befo. Andrews v. City Permanent Benefit Bldg. S(^. 

(1881), 44 L. T. 641 ; Atherley v. Barnett (1885), 62 L. T. 

736 ; Mutual Life Assce. Soc. v, Langley (1886), 32 Ch. D. 

460 ; Mlnter v. Carr, [1894] 3 Ch. 498 ; Pedge r. White, 

11896] A. C. 187. Mentd. Doble v. Manley (1885), 64 

L. J. Ch. 630 ; Francis v. Harrison (1889), 43 Ch. D. 183 ; 

Wavell V. Mitch'ill (1891), 64 L. T. 560; Biddulph v. 

Bllliter-strect Offices Co. (1895), 72 L. T. 834. 

1588. .] — ^Mtge. for £2,000 before which 

time the mtgor. borrowed of him that was after- 
wards the intgee. £300 which was agreed to be 
secured by the mtge., both sums must be paid 
upon redemption. — Windham v, Jennings (1683), 
2 Bep. Ch. 247 ; 21 E. R. 669. 

1689. Founded on equitable principle — He 

who seeks equity must do equity.] — The principle 
that where two distinct estates are mortgaged for 
two distinct debts, a separate redemption cannot 
be decreed, operates as long as the equities of 
redemption remain united in the same j^erson. 

If a person makes two different mtgtis. of two 
different estates, the equity reserved is distinct 
on each, & the contracts are separate ; yet if the 
mtgor. would redeem one, he cannot ; because if 
you come for equity you must do equity ; & the 
general estate being liable to both mtges. this 
ct. will not bt? an instrument to take illegally from 
a mtgee. that by which luj will be defrauded of a 
part of his debt (Lord Northington, C.). — 
Willie v. Lugg (1761), 2 Eden, 78 ; 28 E. R. 825, 
L. 0. 

Annataiion : — Gonsd. JoiiningH v. Jordan (1881), 0 App. 

Caa. 098. 

1590, ,] — principle upon 

which a ct. of equity allows tlie tacking of mtges., 
does not apply to a case where the equity of 
redemption belongs to different persons at the 
time when the mtgcie.’s t itle to both estates accrues. 
Therefore, . where A., being seised of Rlackacre, 
mortgaged it to M. & then devised it to B. in fee 
& died ; & B., being seised of Whiteacri*, mortgaged 
it t-o N., then devised the two estates to distinct 
classes of devisees & died ; & then N. obtained an 
assignment of M.’s mtge. : — Held : N. could not, 
by tacking the two mtges. together, obtain pay- 
ment out of Blackacrc of the balance due in respect 
of his own mtge. after sale of Whiteacre. 

The right seems to have been established upon 
this principle, that, wlicre a mtgee. is in possession 
f)f the legal estate in two iiroperties, as a security 
for money lent on them, a ct. of equity will not 
allow the pcTson entitled to the equity of redemp- 
tion to redeem either of them, unless he i-edeems 
both ; & allows the mtget*.. a lien on t he whole for 
his whole debt (Alderson, B.). — White v, 
lliLLACRE (1839), 3 y. & C. Ex. 507 ; 4 Jur. 102 ; 
160 E. R. 839. 

Annolalions : — Consd. Beevor r. L\ick, Boiwor v. LawHon 

(1807), L. II. 4 Eq. 537 ; JoiininifH v. Jordan (1881), 6 App. 

(/an. 098. Apld. Harter v. Coleman (1882), 19 Ch. I). 639. 

Refd. Marcoii v. Bloxain (1850), 11 Exch. 580 ; Pledge r. 

White (1890), 05 L. J. Ch. 449. 

1501. .] — The doctrine of con- 

solidation of mtges. does not enable the grantee by 
a registered bill of sale of goods seized under a 
fi,fa. to tack a prior mtge. of other property of 
the gi‘antor, & claim that the surplus proceeds of 
the goods, after discharging the sum secured by the 
bill of sale, shall be applied in satisfaction of the 


prior mtge. so as to defeat the right of the execution 
creditor to such surplus. 

The principle of the doctrine [of consolidation 
of mtges.] is that a person who comes into equity 
must do equity. If the mtgor. comes within the 
time limited by the deed for payment, the equit- 
able doctrine has no application, but if he has 
allowed that time to pap, & has no legal rights, 
then the equitable doctrine applies (Lindley, J.). 
— ^Chesworth V, Hunt (1880), 6 C. P. D. 266 ; 49 
L. J, Q. B. 507 ; 42 L. T. 774 ; 44 J. P. 605 ; 28 
W. R. 815, D. C. 

1592. .] — In 1871, V., being the 

owner of shares in a building society & entitled to 
an advance in respect thereof, conveyed property 
to the trustees to secure the sum advanced, with 
provisoes for redemption, & that if he paid them 
the sum named monthly for twelve years, & all 
sums which might become due on the shares, the 
security should determine & the trustees should 
indorse a receipt on the deed. In 1874, V. & N., 
co-partners, being the owners of shares in the 
society, & entitled to an advance in respect thereof, 
conveyed partnership property to the trustees 
to secure the sum advanced, with provisoes for 
redemption, & that if they or either of them paid 
the sum, named, monthly for fourteen years, & 
all sums which might become due on the shares, 
the security should determine, & the trustees 
should indorse a receipt on the deed. In 1875, 
V. & N. as debtors, and V. as surety, conveyed to 
their bankers part of the property comprised in the 
deed of 1871, to secure all moneys due from the 
firm. V. & N. went into liquidation, & trustep 
were appointed thereunder. Default was made in 
payment of the monthly instalments, secured by 
the deed of 1874, &> arrears became due to the 
society. The baiikers entered into possession & 
receipt of the rents of the property mortgaged to 
them. They paid to the society the naonthly 
instalments secured by the deed of 1871, & in 1878 
gave notice to the trustees ot the society that they, 
in accordance with the rules of the society, desired 
to redeem the property comprised in the deed of 
1871 , but the trustees refused to allow them to do 
so unless they also redeemed the mtge. of 1874, & 
brought an action for a declaration that they were 
entitled to consolidate their securities ; — Held : 
consolidation only applies where default has been 
made on all the securities in respect of which it is 
claimed ; & therefore as there had been no default 
on the 1871 mtge. pltfs. were not entitled to the 
consolidation they claimed. 

The whole doctrine ot consolidation arises from 
the power of the Ct. of Equity to put its own price 
upon its own interference on a matter of equitable 
consideration in favour of any suitor. With regard 
to Beevor v. Luck^ No. 1604, post, where it was 
decided that you could consolidate a security 
given by two or more partners for a partnership 
debt, 1 am bound to say I am unable to see myself 
upon what principle that could be done (James, 
L.J.). — Cummins v, Fletcher (1880), 14 Ch. D. 
699 ; 40 L. J. Ch. 563 ; 42 L. T. 859 ; 28 W. R. 
772, C. A. 

AnnotalioTHi : — Conid. Harris r. Tubb (1889), 60 L. T. 699. 

Refd. Hartor v. Colman (1882), 19 Ch. D. 630. 

See, generally. Equity, Vol. XX., pp. 243-248, 
Nos. 94-127. 

1593. Effect of intermediate incumbrancer’s right 


mttror. on separate properties to con- 
solidate the debts, & insist on be ing 
redeemed in respect ol all before 
releasing any one of Ids securities, is 
not “ tacking." — Dominion Savings 
& iNVEsmENT Society v, Kittiudge 


(1876), 23 Gr. 631.— CAN. 

a. — .] — The nile that a 

mtgee. shall not be redeemed in 
rospect of one mtge., without being 
ivdocmed also as to another mtge. 


created by the same mtgor., applies as 
well in a suit to foreclose as to redeem. 
-Johnston tr. Reid (1881), 29 Gr. 
293.— CAN. 

-.] — Smith v. Smith 
(1889), 18 O. U. 205.— CAN. 
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to marshall.] — A tenant for life mortgaged his 
real estate & certain policies of insurance to a 
mtgec. By the same deed it was declared that 
the mtgee. should hold the policies & all moneys 
received in respect thereof, upon trust, in the first 
place, to secure to him payment of the principal 
& interest owing upon the mtge., &; all sums 
expended by him in keeping on foot the said 
policies, & then upon trust for the mtgor., his 
exors., administrators, &; assigns. The deed 
contained no power of sale. The mtgee. subse- 
quently obtained judgments against the mtgor., 
but between these charges & the prior rntge., there 
were several intermediate incumbrancers of the 
real estate, but they had no charge upon the 
policies. Upon a petition, praying that upon 
payment to the mtgee. of what was owing to him 
on the security of his mtge. deed, he might be 
order(?d to i‘elease the hereditaments At assign 
the policies to the party having the conduct of 
the cause : — Held : (1 ) notwithstanding the tmsts 
of the deed, the mtgee. might sell the policies & 
apply the proceeds towards payment of his mtge. 
debt ; but that if he was paid his mtge. debt out 
of the rents of the real estate, the subsequent 
incumbrancers were entitled to the benefit of the 
policies. 

(2) The mtgee. could not consolidate his charges 
so as to oust the intermediate incumbrancers. — 
Foud V, Tynte (1872), 41 L. J. (^h. 758 ; 27 L. T. 
304. 


Sect, 2.— WHEN RIGHT EXISTS. 

Sub-sect. 1. — ^Default by Mortoacjoti. 

1594. Necessity for default — As to each of the 
mortgages.] — Personal securities pledged for a 
specific defit ; after a mtge. to creditor, the same 
securities with others were pledged to him for the 
balance for an account ; the transactions being 
distinct, redemption of the personal securities was 
decreed without discharging what was due on the 
mtge. 

ISow, at least by the modern cases, it is laid down 
that the mtgee. cannot tack a bond against the 
mtgor., nor against creditors ; but may against 
the heir, merely to ijrevent circuity of action. 
If there are two legal mtges., which at law are 
become absolute, for that must be the principle, 
the mtgee. shall insist on being redeemed as to 
both or neither. Why a bond is not upon the 
same footing, I do not know. Those cases amount 
to this ; that if a man makes a mtge., A afterwards 
makes another mtge. for another sum, & then 
assigns the equity of redemjjtion of one, both must 
be redeemed ; & the case of the assignee is not 
better than that of the original mtgor. How far 
does that differ from the case o* a personal pledge ? 
In the case of an estate mortgaged, the party has 
no remedy whatsoever. 

Here is a mtge. , in which 0. is one of three mtgors. , 
& deft, one of three mtgees. ; afterwards the f onner 
& his partner pledge with deft, bills & notes for 
payment of an account current between them, of 
which account the money due upon the mtge. 
makes no part. If they were deposited expressly 
for one purpose, is there any pretence to say, 


the money was advanced upon security of the 
mtge. ; &; that he would not have advanced any 
more money but on security of the mtge. ? I 
could not permit him to say that. What confusion 
would arise, if upon a bill of redemption by the 
mtgors., they were not to redeem without paying 
what was due upon the distinct transaction with 
C. & D. ? They are transactions totally distinct 
(Alvanley, M.R.). — Jones v. Smith (1794), 2 Ves. 
372 ; 30 E. R. 679 ; rernd, (1798), 2 Ves. 380, n., 
H. L. 

AnriotcUiona : — Consd. Re Looscinore. Kx p. Berridge (1843), 

3 Mont. D. & Do G. 404. Refd. Re Newton, Kx p, 

Bignold (1836), 3 Mont. & A. 9; Cummins v. Fletcher 

(1879). 28 W. R. 272 ; Jennings v. Jordan (1881), 6 App. 

Cos. 698 ; Harter v. Colman ( 1 882 ). 1 9 Ch. D. 630. Mentd. 

Re Morritt, Kxp. Official Rooeivor (1886). 56 L. T. 42. 

1595. .J — Cummins p. Fletcher, No. 

1592, ante, 

1596. Mortgagor relying on legal right to 

redeem.] — A mtge. was made of estate A. for 
£300, in which sureties joim*d to secure the debt. 
Another mtge. of estate B. was made by the same 
mtgor. to the same mtgee. to secure £1,500, & the 
title deeds of other property belonging to tht^ 
mtgor. ’s wife were deposited as cidlateral security 
for £300, part of the £1,500. The first £300 was 
paid off partly by the sureties. Afterwards, the 
other principal security was realised, & the £1,500, 
paid off. The mtgee. resisted the delivery of the 
deposited deeds on the ground that the sureties 
might have an equity against them, & the sureties 
were made parties to a suit for delivery of the 
deeds. The sureties did not assert any claim in 
the suit : — Held : the mtgor. was entitled to a 
decree for delivery of the deeds, A to the costs of 
the suit against the mtgee., A the principle of 
consolidating securities did not apply to a mere 
bailment of deeds to secure one of the debts. 

Qu, : whether the principle of consolidating 
securities ax)plies to a cjase in which tlie mtgor. 
is not relying upon his right to redeem but on a 
right at law. — CRicKMt)RE v. Frekhton (1870), 40 
ij, J. Ch. 137, ij, JJ. 


SuB-SEcrr. 2 . — Mortgaoeh Made by Same 
Mobtoagor. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 93. 

1597. General rule.] — G. bequeathed [inter alia) 
all his furniture, plate, pictures & books, subject 
to his debts, to his wife, S. for life, remainder to 
his son, H., A api)ointed them his extrix. A ex or.. 
With the sanction of the Ct. of Ch., which had made 
a decree for sale, & directed the purchase-money 
to be paid into ct., II. agreed to purchase became 
the purchaser of the books, paintings at a 
valuation of £2,050 1 5.9. & for the xmrpose of paying 
the amount & to supi)ly the other wants of H., 
he & his mother, 8., by deed, assigned [inter alia) 
to M., by way of mtge., the furniture, plate, 
pictures & books for £2,800 & both jointly cove- 
nanted for payment. II. afterwards became the 
purchaser of the plate & furniture, with the 
sanction of the Ct. of Ch., at a valuation of £706 8s. ; 
Sl to enable him to make the purchase M. advanced 
him £600 secured by deed of 11., executed after 


PART X. SECT. 2, SUB-SECT. 1. 

1694 i. NeceasUy for default — As to 
eaeh of the mortffogeee.] — Pltfs., wh<» 
were the intgrees. under three mtiree. 
from the eame mtsrorft., on different 
lands, w'ere held entitled only to con- 
solidate in respect ol the ratges. in 
default when action was brought to 


enforce them, & as the amount due on 
one of the mtges. had been then paid. 
Sc there was then no default as to It, 
consolidation was refused. — S cottish 
American Investment Co. v. Ten- 
nant (1890), 19 O. R. 263.— CAN. 

1694 9. .y-Re Union As- 

surance Co.(l893), 23 O. U. 627.— CAN. 


PART X. SECT. 2, SUB-SECT. 2. 

1697 i. General rule. 1 — If two or more 
dbtiDCt mortgages bo made of different 
estates between the same parties, or if 
a sum of money bo advanced on ono 
estate, Sc other estates bo afterwards 
made a security for the sum already 
advanced, Sc also for further advances, 
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Mortgage. 


Sect 2 . — When right eocisia : Sub-sects, 2 <£: 3.] 

the death of his mother, S. whereby he covenanted 
that the furniture, plate, pictures & books assigned 
by the first deed should stand charged with & be 
a security to M. for pa^^ent of the £000, & should 
not be redeemable until payment of that sum, as 
well as of the £2,800. The £600 wtis paid into the 
hands of H.’s. solr., but the purchase-money for 
the plate & furniture was never paid into the Ct. of 
('h. M. having sold the furniture, plate, pictures 
& books under a power of sale contained in the 
first deed : — Held : in an action by him against the 
exor. of S. A. on her covenant for payment, 
although M. as against S.’s representatives, could 
not, by force of the second deed, in equity, deduct 
the £600 out of the moneys so raised, yet he was 
entitled to deduct the unpaid purchase-money of 
£706 8s. as he could not sell the whole of the 
mtged. property without satisfying the lien of the 
Ct. of Oh. to that extent. 

This is in truth an attempt to tack the mtge. of 
£600 to the mtge. for £22,800, but that cannot 
be done for the mtges. are made by different 
persons {per Cun.). — Marcon v* Bloxam (1856), 
11 Exch. 686 ; 25 L. J. Ex. 193 ; 26 L. T. O. S. 
246 ; 166 E. R. 964. 

Annotaiiim : — ^Refd. Dixon r. Stoel, [1901] 2 Oh. 602. 

159 S. ,] — g. executed to R. separate mtges. 

of four leasehold houses & assigned the equities 
of redemption to pltf. One house was sold & the 
mtge. upon it paid off. The pltf. then acquired 
the freehold of another house. No. 7, & granted 
a long lease of it to C., who executed a mtge. of 
the leasehold to R. In this transaction C. was a 
mere trustee for pltf. Subsequently pltf. got rid 
of the freehold reversion in No. 7 & took an assign- 
ment from C. of the equity of redemption in the 
leasehold interest. R. died, this summons 
was taken out by pltf. against liis exors. for redemp- 
tion of No. 7. Defts. claimed to consolidate the 
mtge. on No. 7 with those on the other three 
houses. All the mtges. contained clauses excluding 
Conveyancing & Law of Property Act, 1881 (c. 4 1), 
s. 17 : — Held : (1) the fact that C. was a trustee 
for pltf. gave defts. no right to consolidate with 
the mtge. of No. 7 made by C. the other three 
mtges., for a mtgee. has no right for the purpose 
of consolidation to go behind the mtgor. & inquire 
into equitable interests. 

(2) The assignment of C.’s interest to pltf. gave 
no right of consolidation, for the right to consoli- 
date can only arise when all the mtges. were 
originally made by the same mtgor. 1 1 is not enough 
that the different equities of redemption have got 
into the same hands by assignment. — Sharp v, 
Rickards, [1909] 1 Ch. 109; 78 L. J. Ch. 29; 
99 L. T. 916. 

1599. Union of equities of redemption not 
sufficient.] — Sharp v. Rickards, No. 1698, ante, 

1600. One mortgage by heir.] — Bromley v, 
Hamond (1679), 2 Cas. in Ch. 23 ; 22 E. R, 828. 

1601. One mortgage by trustee for first mort- 
gagor.] — Two persons partners in a mercantile 
firm, who held a leasehold house, made an equit- 
able mtge. of it to W. Afterwards the firm took 
in another partner who acquired a share in the 
equity of redemption. The firm then mortgaged 
their interest in another house, which they held 
as joint tenants, to W. for a further debt. The firm 
having become bkpt., the lease on the first- 
mentioned house was determined by bkpev. &> 
the lessor re-entered. W., claimed to consolidate 


both debts, so that the second-mentioned house 
should not be redeemed without paying both 
debts : — Held : one mtged. property having 
ceased to exist, there could be no consolidation 
of the two debts. Qu» : whether a mtge. by three 
persons can be consolidated with a mtge. by two 
in trust for the three. 

I know no authority a principle upon which a 
mtgee. can consolidate a mtge. by three persons 
with one by two in trust for the throe ; there being 
no reference to the first transaction in the second, 
& no privity between the mtgor. & the ceetuia que 
trust Counsel suggested that the cestuis que trust 
in the mtge. of property held upon trust could 
have called on the trustees to have conveyed the 
estate to them ; but it appears to me that a mtgee., 
has no right to look into any transactions between 
the mtgor. & third parties (James, L.J.). — Re 
Raggett, Ex p, Williams (1880), 16 Ch. D. 117 ; 
60 L. J. Ch. 187 ; 44 L. T. 4 ; 29 W. R. 314, 
C. A. 

Annotations : — ^Reid. Banner r. Berridgo (1881), 18 Ch. D. 

254 ; Re GreKson, Chrlstlson v. Bolam (1887), 36 Ch. D. 

223 ; Sharp v. Rickards, [1909] 1 Ch. 109. 

1602. .] — Sharp v. Rickards, No. 1698, 

ante* 

1603. One mortgage by sole mortgagor — Other 
Jointly with partner.] — Jones v. Smith. No. 1694, 

ante. 

1604. .] — A person holding two mtges. , 

created by the same mtgor., on two separate 
estates, by distinct deeds, may charge each estate 
with the aggregate of the two debts, even as 
against a person who purchased the equity of 
redemption in the estate first mortgaged before 
tlKi second mtge. was got in. 

Where several persons take interests in an equity 
of redemption by one & the same instrument, only 
one common right of redemption is given to them 
all by the decree ; but if they take under different 
instruments, they are entitled to have the mtged. 
property offered to them successively, according 
to the dates of the instruments under which they 
take. The latter rule applies where a purchaser 
or mtgee. of an equity of redemption of one estate 
is compelled to redeem another also by virtue of 
the doctrine of consolidation. 

The ct. said the question of notice has nothing 
to do with it ; ho has a right to tack the two 
together, & having that light, the xierson who is 
unfortunately affected by it must- be taken to 
have known that there was the possibility of the 
union taking place (Page Wood, V.-C.). — Beevor 
V. liUCK, Beevor v. Lawson (1867), L. R. 4 Eq. 
537 ; 36 L. J. Ch. 865 ; 15 W. R. 1221. 

Aimotatimis : — Dbtd. Cummins v, Fletchor (1880), 14 Ch. D. 

Overd. Jennings r. Jordan (1881), 6 App. Cas. 698. 

Dbtd. Harter v. Colman (1882), 19 Ch. D. 630. Conid. 

Lewis V. Aberdaro & Plymouth Co. (1884), 53 L. J. Ch. 

741 ; Pledge r. White (1896), 65 L. J. Ch. 449 ; Riley v. 

Hall (1898), 79 L. T. 244. Itefd. Wellesley v. Momington 

(1869), 17 W. R. 355 ; Baker r. Gray (1875), 1 Ch. D. 491 ; 

Bradley v. Riches (No. 2) (1878), 39 L. T. 78 ; Mills v. 

Jennings (1880), 13 Ch. D. 639 ; Minter u. Carr (1894), 7 

R. 558. 

1606. .] — Cummins v. Fletcher, No. 

1592, ante. 

1606. -- — Other Jointly with surety.] — Form 
of decree in a foreclosure suit, where A., whose 
estate was already mortgaged to the pltf., joined 
B., as his surety, in a mtge. to the pltf. of both their 
estates for a further sum. — ^Aldworth v. Robinson 
(1840), 2 Boav. 287 ; 48 E. R. 1191. 

.] — See, Guarantee, Vol. XXVI., 

pp. 117-119, Nos. 831-846. 


although without any agreement that 
the first estate shall be oliarged with 
the further adyauces, nevertheless, 
neither the mtgor. nor any one claiming 


under liim the equity of redemption of 
one of the estates, although without 
notioe of the other mtge. or charge, 
shall be permitted to redeem one 


mortgage without redeeming both, — 
Saskatchewan General Trusts v. 
Thompson (1916), 84 W. L. R. 705; 
10 W. W. R, 661.— CAN. 
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1607. One mortgage of entirety — Other by co- 
owner.] — H. mortgaged the entirety of freehold, 
& part of copyhold, hereditaments to secure pay- 
ment of £6,500. M., who was the owner of two- 

thirds of the freeholds, received two-thirds of the 
£6,500, & he & his wife joined in collateral securities 
for payment of the whole sum. H. afterwards 
paid £500 of the mtge. debt, subject thereto, 
conveyed his one-third of the freeholds to secure 
payment of £1,200. M. subsequently mortgaged 
his two-thirds of the freehold hereditaments to 
secure payment of £2,106. The first & last mtges. 
were assigned to T., who filed his bill for redemp- 
tion or foreclosure : — Held : T. was not entitled 
to tack the last mtge. to the first. — Thorneycroft 
V. Crockett (1848), 2 H. L. Cas. 239 ; 9 E. B. 
1082, H. L. 

Annotations : — ^Refd. Millett v. Davey (1862), 31 Beav. 470 ; 

Jenninsrs v. Jordan (1881), 6 App. Cas. 608. 


Sub-sect. 3. — Union op Mortgages in One 
Mortgagee. 

1608. General rule.] — The doctrine of consolida- 
tion of mtges. laid down in Vint v. Padget, No. 1613, 
post, & other cases to the same effect has been too 
long established to be now overthrown. Therefore 
where the owner of different properties mortgages 
them to different persons & the mtgees. afterwards 
become united in title, the holder of the mtges. 
has a right to consolidate them, & to refuse to 
be redeemed as to one without payment of what 
is due to him on all, not only as against the mtgor., 
but also as against a person to whom the mtgor. 
has by one deed assigned the equity of redemption 
of all the properties, although the assignment is 
made before the mtgees. become united in title. — 
Pledge v. White, [1896] A. C. 187 ; 05 L. J. Ch. 
449 ; 74 L. T. 323 ; 44 W. R. 589, IT. L. ; affg. 
8. C. suh nom . Pledge ij. Carr, [1895] 1 Ch. 51, 
C. A. 

Annoiaiions : — Refd. Kilcy Hall (1898), 79 L. T. 244 ; 

Sharp V. Rickardn, (1909] 1 Ch. 109. 

1609. .] — The right to consolidate two 

mtges. arises when the title of the mtgees. in respect 
to each mtge. can be shown to be vested in one & 
the same hand, & this fact must be established in 
order to bring into operation the doctrine of 
consolidation ; consequently, in the case of a mtge. 
of freehold hereditaments in which A. & another 
were mtgees. advancing money on a joint account, 
& a second mtge. of the same hei'editaments & 
certain leasehold premisc?s in which A. was sole 
mtgee., although there is a possibility of the mtges. 
becoming vested in one & the same hand, namely, 
in A. upon his surviving his co-mtgee., & not- 
withstanding the fact that A. could give a good 
receipt for the moneys secured on both mtges., the 
doctrine of consolidation does not apply. — Riley 
V. Hall (1898), 79 L. T. 244 ; 42 Sol. Jo. 702. 

1610. Mortgages originally to different mort- 
gagees — Subsequent union in one mortgagee.] — 
Where two distinct estates are mortgaged to 
different persons, these mtges. may be redeemed 
separately, though both mtges. have come into 
the hands of one person. — ^Fosbrooke v, Waijcer 
(1832), 2 L. J. Ch. 161. 

1611. .] — After a first mtge. has been 

paid off, the second mtgee. may file a bill to have 
the legal estate conveyed to him without praying 
to foreclose the mtge. ; & it seems he may do this, 
at the peril of costs, until the day of payment 
imder a decree for redemption obtained against him 
by the mtgor. Until the mtgee. is actually paid 
off by his own consent or by decree of the ct., he 
retains the character of mtgee., with all the rights 


incident to it, Sc may therefore file a bill for 
foreclosure, notwithstanding a notice by the 
mtgor. to pay off the mtge., & even notwithstand- 
ing a decree of redemption. Qu, : whether a 
second mtgee., who upon payment of the first 
mtge. gets in the legal estate, can tack this mtge. to 
another mtge., previously executed to him by the 
same mtgor., of a different property. — G buoeon 
V. Gerrard (1840), 4 Y. & C. Ex. 119 ; 160 B. R. 
945. 

1612. .] — ^A mtge. was given for a 

judgment debt. There was a prior equitable 
charge, of which the mtgee. had no direct notice, 
but no investigation of title or production of deeds 
was had, besides which, by arrangement, the 
mtgor.’s solr. prepared the deed for the mtgee.’s 
solr. The ct. concluded that the arrangement was 
to give a mtge. subject to existing charges, &, also, 
that the mtgee. was affected by the notice possessed 
by the mtgor.’s solr. of the prior equitable title. 

A. made two equitable mtges. of two several 
estates, the one to A. &; the other to B. He then 
executed a legal mtge. of both to C., who had 
constructive notice of the prior equitable mtges. 

B. obtained a transfer of A.’s mtge. : — Held : 0. 
could only redeem B., on payment of both debts. 

C., in point of fact, as I hold, took merely an 
equitable interest with knowledge of what had 
taken place as to the prior charge. With notice 
he can only stand in the position of B., & be entitled 
to his rights only ; & if B. could not have redeemed 
one property without the other, then, I am of the 
opimon, that C. stands in no better or more favour- 
able situation, Sc that he is not entitled to redeem 
one "without redeeming the other (Romilly, M.B.). 
— Tweedale V . Tweedale (1857), 23 Beav. 341 ; 
53 E. R. 134. 

Annotation : — Refd. Plodgr© v. White, [1896] A. C. 187. 

1613. .1 — C. mortgaged an estate of 

which he was seised to A. Sc afterwards mortgaged 
another estate to B. He subsequently made a 
second mtge., by one conveyance, of his equity 
of redemption in both estates to the deft., & notice 
of this second mtge. was given to both A. Sc B. 
Ultimately the first two mtges. became vested in 
pltf., who filed their bill for an account, for pay- 
ment, or in default for foreclosure of both. The 
deft, contended that ho had a right under these 
circumstances to redeem one (estate without 
redeeming the other ; but it was ; — Held : ho had 
no right to redeem one of the estates only. Sc the 
fact of the first mtgee. having had notice of the 
second mtge., made no difference. — V int v, 
Padoet (1858), 2 De G. Sc J. 611 ; 32 L. T. O. 8. 
66 ; 4 Jur. N. 8. 1122 ; 6 W. R. 641 ; 44 E. R. 
1120, L. J.T. 

Annotations : — Folld. Boevor v. Luck. Boovor v, Lawnon 

(1867), L. R. 4 Eq. 637. Gonid. Wellesley v. MorninfCtou 

(1869), 17 W. R. 355. Diltd. Harter v. Golman (1882), 19 

Ch. D. 630. Oonid. Minter v. Carr, [1894] 3 Ch. 498. 

Api^d. Pledf^e v. White, [1896] A. C. 187. Retd. Tennant 

V. Trenchard (1869), 4 Ch. App. 537, n. ; Baker v. Gray 

(1875), 1 Ch. D. 491 ; Sharp v. Rickards, [1909] 1 Ch. 109. 

1614. .] — Jennings v, Jordan, No. 

1687, ante, 

1616, .] — A. mortgaged certain lease- 

holds Sc the mtge. was subsequently transferred 
to 0. Afterwards A. in conjunction with his 
partner B. mortgaged other leaseholds to C. : — 
Held : 0. was entitled to consolidate the mtges. 
as against the legal personal representative of A. — 
Harris v. Tubb (1889), 42 Ch. D. 79 ; 58 L. J. Ch. 
434 ; 60 L. T. 690 ; 38 W. R. 75. 

1616. First mortgage to mortgagee alone — 
Second to mortgagee & another — On Joint account.] 
— ^Riley V. Hall, No. 1609, ante. 

See, also. Sect. 3, sub-sect. 3, B., po8t„ 
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Sed,. 2. — When right exieta: Sttb-aecte. 4, 5, 0 <£■ 7. 

Sect. 3; Sub-aecta. 1, 2 <fc 3^ A. (a). ] 

Sub-sect. 4. — Nature op Property Mortgaged. 

1617. Mortgages ot personalty.] — A. having a 
reversionary interest in personalty, which he had 
mortgaged first to B. &; then to 0., agreed to sell 
it to I)., & 1). having at A.’s request paid off B. 
out of the purchase-money, A. agreed that, until 
the sale should be completed, D. should stand in the 
place of B., & have the benefit of B.’s security. 
In the memorandum in which the agreement was 
expressed, there? was a recital that the jiayment 
had been made to B. out of the purchase-money 
& in discharge of her debt : — Held : B.’s debt was 
not extinguished, but 1). was entitled to the 
benefit of B.’s security. 

The rules as to tacking one mtge. to another 
apply to foreclosure as well as redemption suits, 
& to mtges. of equitable personalty, by way of 
trusts for sale, as well as to ordinary mtg(js. of 
real estate. — Watts v, 8ymeh (1851), 1 De G. M. 
& G. 240 ; 21 L. J. Ch. 713 ; 18 1.. T. O. S. 210 ; 
10 Jur. 114 ; 42 E. K. 544, L. JJ. 

AnnotcUUms : — ^Apld. Selby t5. Poinfret (1801), !t De (». F. & J. 

; Novo v. I'ennell, Hunt v. Novo (IHOli), 2 Hem. &. M. 

170. Consd. Adatrifi Arigell (1877), Ch. D. 0:i4. 

Refd. lie Tasker, Hoaro v. Tasker, [10051 2 (Oi. 587. 

Mentd. Re Phlilips, Ex p. Kivetoii (^>al (U>. (1872), 7 (Oi. 

App. 730. 

1618. One mortgage of realty - Other of per- 
sonalty.] — K. mortgaged an (?statfi in 1832 to four 
persons who were known by K., to lend the 
money as trustees for the K. co. In 1841 K. 
mortgaged the same property to H. & co., who had 
notice of the K. co. mtge., but did not give the 
CO. notice of their security. In 1850 II. joined 
as surety for N. in a security to other persons, 
who, as trustees for the K. co., advanced money 
to N. This security comiirised real estate* of N. 
& a policy of assurance belonging to Tl., who knew 
that th(? security was taken on behalf of the* co. : — 
Held : S. & co. could not redeem the property 
comprised in the fii-st mtge. without also redeeming 
that comprised in the mtge. of 1850. 

It makes no difference whe^ther the securities 
are held by the same person or in trust for the 
same person (Turner, L.J.). — Tashell tK Smith 
(1858), 2 De G. & J. 713; 27 L. ,T. (^h. 094; 
32 L. T. O. S. 4 ; 4 .Tur. N. H. 1099 ; 0 W. K. 803 ; 
44 E. H. 1100, L. JJ. 

AnnotcUiona Distd. Baker v. Gray (1875), 1 (^Ii. D. 491. 

Overd. JennlntCB v, Jordan (1881 ), 0 App. C^as, 698. Reid. 

Beovorv. Luck, Beevorr. Lawwon (1867), L. li. 4 Kq. 537 ; 

Mlnterv. Carr (1894), 7 U. 558 ; PIedg:e v. WhlU? (1896), 65 

].. J. Ch. 449. 

1619. .] — In 1872 T. mortgaged certain 

property to pltfs., which they now wished to 
foreclose. At that- time they had notice only 
of a prior mtge. to the R. society. In 1874 T. 
filed a petition for liquidation of his affairs by 
arrangement, & his step-daughter P. then produced 
for the first time, &> mtge. of the same property, 
dated Aug. 15, 1871, to secure a sum of money 
lent by her to T. in 1864. She proved her debt 
in the liquidation, & handed her security to the 
trustee, who now claimed to have it paid off. The 
deed contained a recital that T. had agreed to give 
her a mtge. as a security for the money ; — Held : 
on the evidence the deea had not been communi- 
cated to P. ; it was void under 27 Eliz. c. 4 ; &, 
though the recital would have worked an estoppel 
against the mtgor. & persons simply claiming 


under him, it had no such effect against pltfs., 
who obtained their title imder the statute. 

Pltfs. sold the property contained in their mtge., 
& paid the R. society not only what was due to 
them as prior mtgees., but also a sum due to them 
on an equitable mtge. of other property. They 
now claimed to consolidate their mtge. with the 
equitable mtge., & to hold the deeds of the latter 
until the whole amount due to them was paid : — 
Held : as the equitable mtge. was paid with 
money which, had the first mtgee. not claimed a 
right to consolidate, would have belonged to the 
second mtgees., it was in fact paid by the second 
mtgees., who by tlie fact of such payment became 
equitable transferees, & were entitled to consolidate 
the mtges. 

They were equitable mtgees. of the property 
comprised in the security mtge., & they were 
legal mtgees. of the station land for the balance 
due to them on their own mtge. They were 
consequently in the position of having two in- 
dependent mtges. on two independent properties 
mortgaged by the same mtgor. That being so, 
the rule of consolidation would apply (Jessel, 
M.R.). — Cracknall V. Janson (1879), 11 Ch. 1). 
1 ; 40 L. T. 640 ; 27 W. R. 851, C. A. 

Annotation : — Mentd. Wigan v. EngliHh & Scottish Law Life 

Assce. Assocn., [1909] 1 Ch. 291. 

1620. Bill of sale.] — Chesworth v. 

Hunt, No. 1591, ante, 

1621. Mortgage of mixed realty & personalty — 
No consolidation with vendor’s lien.] — P. was 

adjudicated bkpt. in August, 1899. B. K. & co., 
who had various debts various securities, sent 
in their proof as secured creditors, lumping togethei* 
Hieir debts & securities & claiming to prove for 
the balance. The securities consisted of (a) a 
vendor’s lien on ship shares, & (6) a mtge, of 
policies, a debt, freeholds. The trustee asked 
for details of value, & (a) was assessed at £1,325, 
& the property in (6) at £2,481, making in the 
aggregate £3,806. The trustee, however, did not 
object to the proof being made for a lump sum, 
nor did lie require the separate value of the 
securities to be assessed in the proof, but he 
admitted the proof to rank for the amount claimed 
less £3,806, the aggregate assessed values of the 
securities. Subsequently a scheme for a composi- 
tion was approved, & on payment of the composi- 
tion bkpey. was annulled & the outstanding estate 
of P. was ordered to revest in him. A subsequent 
incumbrancer on the freeholds included in mtge. 
(h) having claimed to redeem, B. K. & co, contended 
that redemption could now only be obtained on 
payment of the full sum of £3,806 : — Held : the 
trustet* in bkpey. could not, by accepting the 
securities as worth the aggregate sum assessed, 
confer upon the secured creditor any part of 
bkpt.’s property to which the secured creditor 
was not entitled, or compel a mtgee. to put a 
separate value on two different properties included 
in the same security, & that mtge. (b) could be 
redeemed for £2,481 after allowing for what had 
already been received by the mtgees. on this 
securitv. — He Pearce, [1909] 2 Ch. 492 ; 78 

L. J. Ch. 628 ; 100 L. T. 792 ; 16 Mans. 191. C. A. 


Sub-sect. 5. — Possession of Legal Estate. 

1622. Whether possession of legal estate essen* 
tlal,] — Jones v. Smith, No, 1594, ante. 


PART X. sect. 2, SUB-SECT. 4. 

0 . Common law mortgaae — cC? mart’ 
gage vnder Real Property In 

the case of to wlilch Convoy - 

/mclng Act, 3919, s. 97 (2), does not 


apply, although a mtgee. is not entitled 
to consolidate a common law mtge. 
under the old sj'stem of title with a 
mtge. luider the provisions of Heal 
Property Act, 1909, he is entitled to 


consolidate a mtge. under Real Pro- 
perty Act with a common law mtge. — 
Bbownb V , Cranfikld (1925), 25 
S. R. N. S. W. 443 ; 42 N, S. W. W. N. 
125.— AUS. 
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1623. .1 — White v, Hillacre, No. 1590, 

ante. 

1624. .J — ( 1 ) A mtgee. holding several securi- 

ties from the same mtgor. has a right to consolidate 
as against a subsequent incumbrancer, although 
such mtgee. may not have the legal estate, & 
although such subsequent incumbrancer may 
originally have held the first change, but have lost 
his priority by neglecting to register his security. 

(2) Wliere two deeds are both registered in the 
Middlesex Registry on the same day & at the 
same hour, that which is denoted by the earlier 
number must be, in the absence of dhect evidence 
to the contrary, presumed to have been ftret 
i*egistered. Such priority of registration is in the 
absence of notice sufficient under the Act to give 
priority of charge to a mtge. posterior in date 
to that created by the deed so subsequently 
registered. — N eve r. Pennell, Hunt v. Neve 
( 1863), 2 Hem. & M. 170 ; 2 New Rep. 508 ; 33 
H. .1. Ch. 19 ; 9 L. T. 285 ; 11 W. R. 986 ; 71 
E. R. 427. 

Jnnotatioris : — Ait to (1) Reid. Ciiinmliis v. Fletcher (1879), 

28 W. R. 272 ; J»ledfro v. White (1896), 65 L. J. Oh. 449. 

Aa to (2) Refd. Rt WUfht’a Mortgage Trust (187.1). L. R. 

16 Eq. 41. 

1625. Consolidation of two equitable mort- 
gages.] — T weedale V. I'WEEDALE, No. 1612, ante. 


chased by a limited co., & the co. has issued 
debentures to a large amount which were a charge 
on the mtged. property : — Held : all the debenture 
holders having an interest in the equity of re- 
demption must be made parties to a foreclosure 
action, & not merely some as representatives of 
the whole, under R. S. C., Ord. 16, r. 9. — Griffith 
17. Pound (1890), 45 Ch. D. 553 ; 59 I.. J. Ch. 522. 
AnfwUtfimt : — ^Mentd. Wavell r. Mitchell (1891), 64 L. T. 560. 


Sub-sect. 7. — Statutory Exclusion. 
See Sect. 6, post. 


Sect. 3.— AGAINST WHOM MORTGAGEE MAY 
CONSOLIDATE. 

Sub-sect. 1. — In Oener.\l. 

1630. Person holding all equities of redemption. ] 

— ^Willie v. Lucks No. 1589, ante. 

1631. The mortgagor.] — J ones v. Smith, No. 
1594, ante. 

1632. .] — Pledge v. White, No. 1608, 

ante. 


Sub-sect. 6. — After Sale or Notk’E to 
Pay off. 

1626. Sale of one property.] — White r. Hill- 
acre, No. 1590, ante. 

1627. .j — P. mortgaged to dcfts. leasehold 

premises in Mark Lane. He subsequently mort- 
gaged other premises at Herne Hill to S. & N. 
then became bkpt. Defts., shortly after the 
bkpcy., took a transfer of the mtge. securities of 
S. N., & sold the property under a power of sale. 
The Mark Lane premises were insufficient to 
satisfy the charges upon it, but there was a surplus 
in respect of the Herne Hill property : — Held : 
upon bill filed by th(^ assignees under the bkpcy. 
of P. defts. were entitled to apj)ly such surplus in 
part discharge of tlic amount due to them under 
their first mtge. As regards a mtgee. ’s right to 
tack, there is no ditTerence between a suit to 
foreclose & one to redeem.— Selby v. Pomfret 
(1861), 3 De G. E. & J. 595 ; 1 John. A 11. 336 ; 
30 L. J. Ch. 770 ; 4 1.. T. 314 ; 7 Jur. N. 8. 835 ; 
9 W. li. 583 ; 45 E. R. 1009, L. C. 

Annotations Apld. Neve v. Pennell, Hunt Neve (1863). 

9 L. T. 285. Ezpld. CmnniiiiB v. Hetcher (1880), 14 

Ch. D. 699. Consd. Pledpre v. White. [1896] A. C. 187* 

Refd. Re Raggett. Kx p. Willianjs (1880), 16 Ch. D. 117 ; 

Mlnter v. Carr, [18941 2 Ch. 321. 

1628. .]— Cracknall r. Janson, No. 1619, 

ante. 

1629. Notice to pay off— With view to exercise 
power of sale.] — Mtgees. holding several mtges. 
executed by the same mtgor., who have excluded 
Conveyancing A Law of Property Act, 1881 (c. 41 ), 
s. 17, are entitled to consolidate, although they 
have given notice under Conveyancing A l-AW of 
Property Act, 1881 (c. 41), s. 17, to the mtgor. to 
pay off one of the mtges. in order to acquire a 
power of sale, A the mtgor. has prepared for the 
payment A tendered the money, the doctrine of 
election having no application. Where the equity 
of redemption in one of the mtges. has been pur- 


SuB-SECT. 2 . — Heir-at-law of Mortgagor. 
1633. One mortgaged estate deficient.] — Hhut- 
tlewohth V. liAYCOCK, No. 1580, ante. 

1684. .| — Margrave v. JiE Hooke, No. 

1582, ante, 


SuB-sK(^T. .3 . — Assignees of Mortgagor. 

A. Where Kquiiies of Redemption not Severed. 

(a) In General. 

1635. General rule — Mortgagee entitled to con- 
solidate.] — Willie v. Lugg, No. 1589, ante. 

1636. — — .j — Jones v. Smith, No. 1594, 

ante. 

1637. .] Pltf. was the second mtgee. 

of the A. estates of which deft, was the first mtgee. 
Deft, was also a mtgee. of the H. estate, which 
belonged to the same mtgor. Before action 
brought pltf. made a definite offer to deft, to 
redeem his mtge. on A., but this deft, refused, 
claiming to be entitled to consolidate his mtge. on 
B. with his mtge. on A., A requiring pltf. to 
redeem both. Pltf. then brought an action for 
the redemption of deft.’s mtge. on A., A a declara- 
tion that deft, was not entitled to consolidate : — 
Held : deft, was not entitled to consolidate. — 
Squire v. Pardoe (1891 ), 66 L. T. 243 ; 40 W. R. 
100 ; 36 Sol. Jo. 77, C. A. 

1688. Assignment before union of 

mortgagees’ title.]— P ledge v. White, No. 1608, 
ante. 

1639. Assignment by subsequent mortgage.] — 

Bovey V. Skipwich (1671), 1 Cas. in Ch. 201 ; 3 
Rep. Ch. 67 ; 22 E. R. 762. 

Annotations ^onfd. Titley v. Davies (1743), 2 Y. A C. C?h. 

(?as. 399, n. Apld. Vint v. Padfiret (1858), 2 De G. A J. 

611. Consd. Pl^o V . White, I1896J A. C. 187. Rett. 

Bugden v. Biflrnold (1843), 2 Y. A C. Ch. Cas. 377 ; Mlnter 

V. Carr (1894), 7 R. 558. 

1640. .] — Tweedale v. Tweedale, No. 


1612, ante . 

1641. — 


-.] — Vint v. Padget, No. 1613, ante. 


PART X. SECT. 8, SUB-SECT. 1. 

1681 1. The wiortaoflor.l— C olonial Investment A Loan Co. v. Kino (1902), 23 C. L. T. 126 ; 5 Terr. L. R. 371.— CAN. 

PART X. SECT. 8, SUB-SECT. 3.— A. (a). 

1636 i. General rule— ‘Mortgagee entiiled to consoZida/e. 3 — Thompson v. Warwioh (1894), 21 A. R. 637.— CAN. 
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aseci. o. — jLga%7Uii wnom irwrigagee may consuitauMj 
Suh-aect. 3, A, (ft), B. (a), (b), (c) (rf)/ 

sab-aecU. 4 cS: 5.] 

(b) Truatee in Bankruptcy of Mortgagor. 

1642. Genera] rule.] — ^Pope v. Onslow, No. 
1583, ante. 

1643. .]— Where bkpt. executed several 

distinct mtges. of different estates, his assignees 
cannot apply to redeem one mtge., without also 
redeeming the others. — Be Breeds, Ex p. Alsager 
(1841), 2 Mont. V. & De Q. 328, Ct. of li. 

Annotaiion .—Rett. lie Loosemore, Ex n. Berridge (1843), 3 

Mont. D. & De G. 464. 

1644. ,] — A., mtgee. in fee, assigns the 

mtge. debt & the securities to B., & gives him a 
bond for the sum due. A. subsequently mortgages 
other property to B. &; then becomes bkpt. : — 
Held : B. was entitled to have both the estates as 
a security for the whole debt due to him. — Be 
Loosemore, Ex p. Berridge (1843), 3 Mont. D. & 
De G. 464 ; 2 L. T. O. S. 212 ; 7 Jur. il41, Ot. of B. 
Annotaiion: — Rett. Selby r. Pomfrot (1861), 1 John. & II. 

336. 

1645. .] — Cracknall v. Janson, No. 1619, 

ante. 

1646. Assignment of mortgage taken after notice 
of adjudication.] — Selby v. Pomfret, No. 1627, 
ante. 

1647. Reservation of right of consolidation 

in first mortgage.] — Three mtges. of the same pro- 
perty were granted by the same mtgor. to three 
different parties, the third mtge. also including 
other property. Only the first mtge. contained a 
clause reserving a right of consolidation. On the 
bkpey. of the mtgor., the second mtgee. took 
transfers of the first & third mtges. : — Held : the 
trustee in bkpey. could not redeem the third 
mtge. without also redeeming the first & second 
mtges. — Be Salmon, Ex p. Trustee, [1903] 1 
K. B. 147 ; 72 L. J. K. B. 125 ; 87 L. T, 654 ; 51 
W. B. 288; 10 Mans. 22. 

B. Where Equities of Bedemption Severed. 

(a) Both Mortgages Prior to Severance. 

1648. Mortgagee entitled to consolidate.] — Tit- 
ley V. Davies (1743), 2 Y. & C. Ch. Oas. 399, n. ; 
63 E. B. 177, L. C. 

Annoiaiicma : — Consd. Busrdoii v. Blernold (1843), 2 Y. & C. 

Ch. Cas. 377 ; Vint v. Padffot (1858), 2 Do G. & J. 611. 

Ezpid. Beovor v. Luck, Boevor v. LawHori (1867), L. K. 

4 Eq. 537. Consd. Wellesley v. Moriiin^rtoii (1869), 17 

W. R. 355. Apld. Bradley v. Riches (1878), 47 L. J. Ch. 

811. Ezpld. Jenningrs v, Jordan (1881), 6 App. Cas. 6U8 ; 

Idedge 1 ). White, [1896] A. C. 187. Rett. Minter v. Carr 

(1894), 7 R. 558. 

1649. .]~-‘Two separate mtges. of different 

estates to the same person ; purchaser of the equity 
of redemption of one of them cannot redeem that 

mtge. only, but must redeem both. — Be , 

Ex p. Carter (1773), Amb, 733 ; 27 E. B. 474. 

1660. .] — Tribourg V. Pomfret (Lord) & 

Wilkins (1773), cited Amb. at p. 733 ; 27 E. B. 
474. 

Annotaiions : — ^Rett. Re Loosonioro, Ex p. BorrldpTf* (1843), 

3 Mont. D. & De G. 464 ; Selby v. Pomfret (1861), 1 

John. & H. 336. 

1651. .] — Cator V. Charlton (1776), cited 

in 2 Ves. at p. 377 ; 30 E. B. 681. 

Annotaiions: — Consd. Jones v. Smith (1794), 2 Ves. 372 ; 

Jennings v. Jordan (1881), 6 App. Cas. 698. 

1652. .] — Collet v. Munden (1780), cited 

2 Ves. at p. 377 ; 30 E. B. 681. 

Ar^yt^ions: — Consd. Jones v. Smith (1794), 2 Ves. 372. 

Rett. Jennings v. Jordan (1881), 6 App. Cas. 698. 

1663. .] — Jones v. Smith, No. 1694, afite. 


xow. .J— -XX puix;iictioc;i' vi ujl re- 

demption filed his bill against the mtgee. to redeem. 
The original mtgor. having made a mtge. of other 
premises to the same mtgee. for a distinct debt, 
the purchaser cannot redeem the first, without 
redeeming the second mtge. The parties in- 
terested in the equity of redemption of the second 
mtge. are necessary parties to the suit. — Ireson v. 
Denn (1796), 2 Cox, Eq. Cas. 425 ; 30 E. B. 197. 
Annotaiions : — Consd. Vint v. Padgott (1858), 1 Giflf. 446 ; 

Jennings v. Jordan (1881), 6 App. Oas. 698. 

1655. .] — A mtge. to defts. of leasehold 

property, M., contained a provision that the mtgor. 
should not be entitled to redeem without first 
paying all moneys that might be secured to the 
mtgees. by any other mtge. executed by the mtgor. 
The mtgor. then mortgaged another leasehold, B., 
to defts., & the day after gave a second mtge. of 
it to pltfs. Of this mtge. defts. had notice. He 
subsequently gave two further mtges. of different 
properties to defts. In an action by pltfs., as 
second mtgees., to redeem B. : — Held : defts., as 
first mtgees. of B., were entitled to consolidate 
their prior mtge. on M. with their mtge. on B., 
but not the two mtges. subsequent in date to 
l)ltfs.’ mtge. 

Treating s. 17 of the Conveyancing Act, 1881 
(c. 41), as, for the moment, out ot the way, the 
law is settled that a mtgee. of property A. is en- 
titled, as against a puisne mtgee. of that property, 
to consolidate with his mtge. of A. a mtge. of B., 
prior in date to that of the puisne mtge. created 
by the same mtgor. He has that equity against 
the mtgor, & the puisne mtgee. cannot stand in a 
better position ... all the mtges. are subsequent 
to the Conveyancing Act, 1881, & by s. 17 of that 
Act the right of consolidation is taken away, but 
only where a contrary intention is not expressed 
in the mtge. deeds, or one ot them (Kekewich, J.). 
— Hughes v. Britannia Permanent Benefit 
Building Society, [1906] 2 Ch. 607 ; 75 L. J . Ch- 
739 ; 95 L. T. 327 ; 22 T. L. B. 806. 

(h) Second Mortgage Subsequent to Severance. 

1656. No right of consolidation.] — Tassell v. 
Smith, No. 1618, ante. 

1657. ,] — First mtge. of Blackacre to A., 

followed by subsequent mtges. to other persons of 
which A. liad notice. After this, first mtge. by 
the same mtgor. of Wliiteacre to B. After this, 
transfer of A.’s mtge. to B., the mtgor. joining in 
the transfer ; this transfer being made in pur- 
suance of an agreement under which B. had paid 
off A. before the date of B.’s mtge. At the date 
of this agreement B. had notice of the puisne 
mtges. of Blackacre : — Held : B. could not con- 
solidate the mtges. of Blackacre & Whiteacre as 
against the puisne mtgees. — Baker v. Gray 
(1875), 1 Ch. 1). 491 ; 45 L. J . Ch. 165 ; 33 L. T. 
721 ; 24 W. B. 171. 

Annotations: — ^Distd. Jenninsrs v. Jordan (1881), 6 App. 

CaH. 698. Rett. Mills v. Jonnings (1880), 13 Ch. D. 639 ; 

Harris r. Tubb (1889), 60 L. T. 699 ; Minter v. Carr 

(1894), 7 R. 558. 

1658. .] — Jennings v. Jordan, No. 1587. 

ante. 

1659. New mortgage substituted for first 

I mortgage — After creation of second mortgage.] — 

I A brewery co. were first mtgees. for £1,000, & pltf. 

[ was third mtgee. of a public-house, A. The co. 
afterwards took a mtge. of a public-house, B., A., 
& B. both belonging to the same mtgor. The 
lease of A. was nearly out, & by arrangement 


PART X. SECT. 8, SUB-SECT. S.->B. (b). 

1666 i. No Hoht of corwolidofion. )— Praskb v. Naqlk (1888), 16 O. R. 241.— CAN. 
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Part X. — Consoudation. 


between all parties the co. advanced £1,000 for a 
new lease which was panted to the mtgor., & was 
then mortgaged by him, first to the brewery co. 
to secure £2,000 & advances, & subject thereto to 
pltf. • By a memorandum given at the same time 
pltf. declared that the co. was to have priority for 
their £2,000, & advances, not to exceed in the 
whole £2,300. The brewery co. afterwards trans- 
ferred both mtges. to deft. Pltf. claimed to 
redeem A., to which deft, objected unless pltf. 
also redeemed B. : though the new mtge. 

of A. to pltf. was in date subsequent to the mtge. 
of B. the intention of the parties was merely to 
give priority to the co. for their £2,300 & not to 
give the co. a right to consolidate the mtge. on A. 
& the mtge. on B. ; & as the whole was equitable 
the CO, could not be held to have obtained any 
such right ; nor could their assignee be in any 
better position.—BiRD v, Wbnn (1886), 33 Ch. D. 
215 ; 55 L. J. Ch. 722 ; 54 L. T. 933 ; 34 W. R. 
652. 

1660. Although right to consolidate reserved 

in first mortgage — Mortgagee with notice of 
severance.] — Hughes v. Britannia Permanent 
Benefit Building Society, No. 1655, ante. 

(c) Union of Mortgages before Severance, 

1661. Mortgagee’s right to consolidate— Against 
purchaser of equity of redemption.] — Bekvor v. 
Luck, Beevor v. Lawson, No. 1604, ante. 

(d) Union of Mortgages after Severance, 

1662. Whether mortgagee entitled to consolidate 
— Severance by devise.] — White v, IIillacre, No. 
1590, ante, 

1663. Notice to assignee immaterial.] — 

Beevor v. Luck, Bp:evor v, Lawson, No. 1604, 
ante, 

1664. .] — Jennings v, Jordan, No. 1587, 

ante, i 

1665. Both mortgages created before 

severance — Severance by sale or mortgage.] — When 
two mtges., made by the same rntgor. to different 
mtgees. on different estates, become united for 
the first time in one person after the rntgor. has 
assigned by way either of sale or mtge., the equity 
of redemption of one of them, the owner of the 
two mtges. cannot consolidate them as against 
the assignee of the equity of redemption, even 
though both the mtges. were created before the 
assignment. The assignee of an equity of re- 
demption takes it subject to all equities which 
affect the assignor in respect of it at the date of the 
assignment, b^ut the possibility that the mtge. 
may, by virtue of its subsequent union in the same 
person with a mtge. of another estate made, pre- 
viously to the assignment, by the same rntgor. to 
a different mtgee., become liable to consolidation, 
is not such an equity. — Harter v, Colman (1882), 
19 Ch. I). 630 ; 51 L. J. Ch. 481 ; 46 L. T. 154 ; 
30 W. R. 484. I 

AnnniiUions Apld. Mlntcr r. Oarr, [1894] 2 Ch. .321. 1 


Diltd. Pledge v. Carr, [1804] 2 Ch. 328. Could. Hughes v, 
Britannia Permanent Benefit Bl^. Soc., [1906] 2 Ch. 607. 
Reid. Bird V. Wenn (1886), 33 Ch. D. hd ; Mutual Life 
Assoe. Soc. 17. Langley (1886), 32 Ch. D. 460 ; Minter v, 
(5arr. [1894] 3 Oh. 498 ; Pledge v. White (1896), 65 
L. J. Ch. 449. 

1666. .] — J. was the owner of 

two properties, A. & B. In Feb. 1864, he mort- 
gaged A. to S. ; & in July, 1864, he gave a second 
mtge. on it to W. 

In 1863, 1865, & 1866, he mortgaged B. to other 
mtgees., &; in 1871 &; 1873 the first mtges. on both 
properties were transferred to R. 

In 1884, J. mortgaged both properties to pltf., & 
in 1885 he mortgaged both properties to P., sub- 
ject to the prior incumbrances. 

In July, 1890, W.’s second mtge. of A. was 
transferred to P., who, in Oct. 1890, sold it under 
his power of sale, to pltf., subject only to the 
mtge. to S. : — Held : as the union of the first 
mtges. on the two properties in R. had not taken 
place until after the equity of redemption in A. 
had been assigned to W. the exors. of R. could 
not consolidate the first mtges. so as to prevent 
the pltf. from redeeming A. alone. — Minter v. 
Carr, [1894] 3 Ch. 498; 63 L. J. Ch. 705 ; 71 
L. T. 526; 7 R. 558, C. A. 

Amwiation : — ^Re!d. Pledge v. White (1896), 74 L. T. 323. 


Sub-sect. 4. — Subsequent Incumbrancer. 

1667. Right available — Loss of priority by incum- 
brancer.] — Neve v, Pennell, Hunt v. Neve, No. 
1624, ante, 

1668. ,] — Beevor v. Luck, Beevor v 

Lawson, No. 1604, ante, 

1669. .] — Harter v, Couvian, No. 1065, 

ante, 

1670. .] — Minter v, Carr, No. 1606, ante, 

1671. .) — Hughes v, Britannia Per- 

manent Benefit Building Society, No. 1655, 

I ante. 


Sub-sect. 5. — Other Persons. 

1672. Parties claiming under voluntary settle- 
ment — No consolidation.] — (1) A mtgeti. of an 
estate which has already formed t}j(j subject of a 
voluntary settlement by the rntgor. is not entitled, 
as against tins persons claiming under the settle- 
ment, to consolidate subsequent mtges. from the 
same mtgoi*. 

(2) A voluntary settlor of an estate which is 
already subject to a mtge., A which is subse- 
quently sold by the mtgee. under his power of 
sale, is not imtitled, as against the persons claiming 
under the settlement, to the surplus proceeds of 
sale, inasmuch as the sale not being by the settlor, 
nor under any power reserved to him under the 
settlement, 27 Eliz. c. 4, does not apply . — Re 
Walhamb*ton Estate (1884), 26 Ch. I). 391 ; 53 
L. J. Ch. 1000 ; 51 L. T. 280 ; 32 W. R. 874. 
AnnotcUion : — Generally^ Mentd. lie Holland, Gregg v, 
Holland (1901), 49 W. R. 476. 


PART X. SECT. 3, SUB-SECT. 3.— 
B. (c). 

d. M(nioaye€*8 right to cvnsolidaie 
— Effect of registration of conveyance. ] — 
Where two mtges. on different proper- 
ties by the .same rntgor. came into C.’s 
hand before Registry Act, 1805, & the 
rntgor., after the passing of that Act, 
assigned the equity of redemption to 
M. by a registered instrument. On 
M.*s suing for redemption : — Held : 
the registered conveyance to M. pre- 
vailed, under sect. 66 of the Act, over 
0.^8 equitable right to consolidate the 
two mtges. — Millkr r. Brown (1882), 
3 O. R. 210.— CAN. 


PART X. SECT. 3, SUB-SECT. 4. 

e. Whether allowed — Againtd puisne 
incumbrancer — Of one rntnigaged pro- 
jierty .] — Where the owner of property 
mortgaged It to W., Sc then assigned 
an undivided half to J., subject to the 
mtge., & afterwards mortgaged the 
remaining half to B., who afterwards 
obtained an assignment of the first 
mtge. : — Held: the representatives of 
J. were not bound to redeem both 
mtges., but only the mtge. to W. — 
Buckler V. Bowman (1866), 12 Gr. 457. 
— €AN. 

f. .] — The right 

of consolidating separate mtge. debts 
on separate properties, is an equitable 


one, & under 31 Vlct. c. 20, s. 68, will 
not be allowed In favour of the holder 
of the mtges. against a puisne incum- 
branoor of one of the mtged. properties 
without notice, although such right 
would be enforced as against the 
rntgor. himself. — Brower v. Canadian 
Permanent Building Assocn. (1877), 
24 Gr. 509.— CAN. 

g. .] — ^Mim’LEBUBV r. 

Taylor (1892), 22 O. R. 312.— CAN. 

PART X. SECT. 8, SUB-SECT. 5. 

h. Whether purchaser for value 
without notice .] — Bikkbeck Loan Co. 
e, Johnston (1903), 6 O. L. H. 258 ; 2 
O. W. R. 556.— CAN. 
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Sect, 3. — Against whom mortgagee may consolidate : 

Svb’SecL 6. Sects. 4, 6, 6 7. Part XI. 

Sect. 1.] 

1673. Surety — Suretyship not disclosed by mort- 

g:age deed.] — By a deed dated the 11th Mar. 1875, 
G. mortgaged to I. certain real estate for securing 
£1,050, & by a deed dated Dec. 10, 1875, G. 
mortgaged to I. certain Hudson Bay shares, & by 
the same deed A. & wife mortgaged to 1. certain 
railway shares. A. & wife were, in fact, sureties 
for G., but tiiat fact was not disclosed on the deed. 
G. subsequently executed other rntges. of the 
Hudson Bay shares to other persons, including M. 
The proceeds of the Hudson Bay shares had been 
paid into ct. under the Trustee Relief Act. M. 
presented a petition for payment oxit of ct. of 
that fund, & in Aug. 1887, the petition was referred 
to chambers to ascertain the priorities of the 
various mtgees. on the fund The ciiief clerk 
found that the first mtgee. was T., & that he was 
entitled to consolidate his mtge. of Mar. 11, 1875, 
that the second mtgees. were A. & wife to the 
extent of the value realised from the railway 
shares which had gone in part payment of I.’s 
security of Dec. 10, 1875, & that the other mtgees. 
were entitled subject to those priorities. The 
petition tlien came on upon further consideration, 
together with a summons by A. & wife, to vary the 
certificate by declaring that I. was not entitled to 
consolidation as against them : — Held : 1. was 

entitled to consolidate, on the ground that the 
suretyship not being disclosed by the deed of 
Dec. 10, 1875, the only right of A. & wife against 
the trust fund was through G., & was therefore 
subject to l.’s rights against G. — Re Toooood’h 
Legacy Trusts (1889), 01 L. T. 19. 

.] — See, also, Gttarantke, Vol. XXVI., 

p. 119, Nos. 839, 840. 

1674. Personal representative of deceased mort- 
gagor — Joint irortgagor with another.] — Harris 
V. Tubr, No. 1015, ante. 


Sect. 4. -WHO MAY CONSOLIDATE 
Mortgagee in whom mortgages united.]— aS'cc 
Sect. 2, sub-sect. 3, ante. 

Union after bankruptcy of mortgagor.] — 

See Nos. 1027, 1047, ante. 

1675. Mortgagee of equity of redemption of one 
estate — After paying off mortgage on other estate.] 
— Titley V . Davies (1743), 2 Y. & 0. Ch. Gas. 
399, n. ; 03 E. R. 177. 

AnnoUUiom : — Consd. Bngden r. Bignold (1843), 2 Y. & C. 
Ch. CaH. 377 ; Bocvor v. Luck, Boevor v. Lawaon (1867), 
L. R. 4 Eq. .537. FoUd. Bradley v. Riches (1878), 47 
L. J. C:!h. 811. Consd. jenninirs v. Jordan (1881), 6 App. 
Cos. 698. Distd. Pledge v. White, [1896] A. C. 187. 
Refd. Vint V. Padgc?t (1858), 2 Be G. & J. 611 ; Wellesley 
r. Mornlngton (1869), 17 W. R. 3.55 ; Minter v. Carr 
(1894), 7 R. 558. 

1676. .1 — Cracknall v. Janson, No. 

1019, ante. 

1677. Holder of securities on other account or as 
trustee.] — Tassell v. Smith, No. 1618, ante. 

1678. Assignee of mortgagee — Only if mortgagee 
has right.] — Bird v. Wenn, No. 1659, ante. 


Sect. 5.~IN WHAT PROCEEDINGS ENFORCEABLE 
Right purely an equitable one.] — See Sect. 1, 
ante. 


1679. Whether in foreclosure as well as In re- 
demption proceedings.] — (1) Mtgee. having separate 
rntges. created by the same mtgor. on two different 
estates, has not a right to foreclose both estates on 
non-payment of the aggregate amount of the 
mtged. debts ; but can only foreclose each estate 
separately, on non-payment of what is secured 
upon it. 

(2) Form of decree for foreclosure where the 
mtgee. has a legal mtge. for the whole of his debt 
on one of the mtgor. ’s estates, 6c an equitable 
mtge. for part of his debt on another of the 
mtgor.’s estates. — Holmes v. Turner (1843), 7 
Hare, 307, n. ; 68 E. R. 151. 

Annotations: — As to (1) FoUd. Smoathman v. Bray (1851). 

15 Jur. 1051. lf.F. Selby v. Pomfret (1861), 1 John. & 

H. 336. As to (2) Folld. Austin v. Chase (1850), 16 

L. T. O. S. 279. 

1680. .] — (1) Mtgee., having separate rntges. 

created by the same mtgor. on two different 
estates, has not a right to foreclose both estates 
on non-payment of the aggregate amount of debts, 
but can only foreclose each separately on non- 
payment of what is secured upon it. 

(2) Where foreclosure is sought by claim, an 
option is given to pltf., at the hearing, to take 
either the common order for foreclosure, or an 
inquiry as to the existence of other incumbrances, 
suspending the order for foreclosure till after the 
report. — Smeathman v. Gray (1851), 17 L. T. 
0.8.241; 15 Jur. 1051. 

Annotation : — As to (1) N.F. Selby v. Pomfret (1861), 1 

JohiJ. & H. 336. 

legl, ,] — Watts v. Symes, No. 1017, ante. 

1682. — ~.| — Vint v. Padget, No. 1013, ante. 

1683. .] — SEI.BY V. Pomfret, No. 1027, 

ante. 


Sect. 0.— STATUTORY RESTRICTION ON CON- 
SOLIDATION. 

See, now, Law of Property Act, 1925 (c. 20), s. 93, 

1684. Covenant by mortgagor to observe rules 
of mortgagee society — Rules providing for consoli- 
dation.] — A. mortgaged two leasehold plots of 
land, & the houses in course of erection thereon, 
to a building society to secure £500. On the same 
day he executed a second mtge. of the same 
property to B. Subsequently A. mortgaged three 
other plots of land & houses to the society to 
secure £000. B. had a charge on this property. 
The first mtge. contained a covenant by A. to 
observe all the rules of the society. One of such 
rules provided that if the society held more than 
one mtge. from any member such member should 
not have power to redeem one property alone 
without the consent of the board. B. acted as 
A.’s solr. in the matter of the first mtge., & was 
the witness to his execution thereof. 

A, having become bkpt., & the society having 
taken possession of all the houses, B. brought a 
redemption action. The society claimed to con- 
solidate their rntges. as against him : — Held : the 
covenant to observe the rules amounted to an 
express covenant that the society should have 
power to consolidate, & B. having notice of that 
covenant had expressly taken his mtge. subject 
to the risk of consolidation, 6l the society had 
right to consolidate. — Andrews v. City Per- 
manent Benefit Building Society (1881), 44 
L. T. 641. 


PART X. SECT. 0. 

k. Clause reserving right to con- 
solidate — Construction nf.j^jRe Thom- 


son’s Estate, [1912] 1 1. R. 194, 460. — 
IR. 

1. Under Land Transfer Acts, 1870 
1885.] — There is no rliarht of con- 


solidation of intfres. under Land Trans- 
fer Acts of 1870 & 1885. — WlLKlN 
V . Deans (1888), 6 N. Z. L. R. 425.— 

N.Z. 
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Part XI. — Tacking. 


1685. Clause reserving; right to consolidate— In 

one at three mortgages only.]— Uc Salmon, v. 

Trustee, No. 1647, ante. 

1686. Expression of contrary intention.**] 

— Hughes v. Britannia Permanent Benefit 
Building Society, No. 1655, ante. 


Sect. 7.— LOSS OF RIGHT. 

1687. Seemity ceasing to exist — Whether right 
lost.] — B. effected a policy for securing a judgment 
debt due from him to C. C. afterwards obtained 
a second judgment against B. for a second debt. 
B. then conveyed real estate to trustees for sale, & 
to pay B.’s two judgments. After this, 0. ob- 
tained a third judgment against B. C. subse- 
quently recovered the amount of the policy, & 
concealing that fact, he received the whole amount 
of the first two judgments from the trustees; — 
Held : he was entitled to retain all the moneys so 
received in payment of the three judgment debts, 
& could not be compelled, at the suit of B. or his 
representatives, to apply the policy money in 
satisfaction of the first judgment, & refund the 
difference between the sum paid by the trustees & 


the policy money. — Spalding v. Thompson (1858), 
26 Beav. 637 : 53 E. R. 1044. 

Annotations : — Coiud. Re Haselfoot's Estate, Chauntler’s 
Claim (1872), L. R. 13 Eq. 327. Distd. Pile v. Pile (1876), 
23 W. R. 440. ApM. Jeyes v. Jeyes (1876), 46 L. J. Ch. 
246. Diftd. Re Grexson, ChristiBon v. Bolam (1887), 36 
Ch. D. 223. ReM. Re General Provident Assoe., Ex p. 
National Bonk (1872), L. R. 14 Eq. 607. 


-.] — G. died insolvent, having 
mortgaged an estate for his own life to secure an 
annuity granted by himself, payable during his 
own life. He had also mortgaged a policy on his 
own life to the same mtgees. After the death of 
G. the mtgees. received in respect of the policy a 
sum more than sufficient to satisfy the amount 
secured on the policy ; — Held : they had no right 
to set oft' the balance against the exor. in respect 
of arrears of the annuity. — Re Gregson, Christi- 
SON V. Bolam (1887), 36 Ch. D. 223 ; 57 L. J. Ch. 
221 ; 57 L. T. 250 ; 35 W. 11. 803. 

AnnotaiumH : — Dbtd. Rc Goclney, Smith v. Grummitt , [1908] 
1 Ch. 804. Distd. Re Thorne, 11914J 2 Ch. 438. Reid. 
Watkins v. Lindsay (1898), 67 L. J. Q. B. 362. 

1689. .] — Bahhowi;. Manning, [1880] 

W. N. 108. 


Annotation : —Dhtd. Rc Rag:«relt , Kx p. Williams (1880), 10 
Ch. D. 117. 

1690. .] — Re llAGGET'r, Ex p. Wil- 

liams, No. 1601, ants. 

1691. .] — Squire r. Pardoe, No. 1637, 

ante. 


Part XI.- 

Sect. 1.— IN GENERAL. 

Sec^ 7101V, Law of Property Act, 1 924 (c. 20), s. 94. 

1692. Statement of right.]— It is an established 
rule in equity, that a third mtgee. having lent his 
money, without knowing there was a second mtge. 
upon the same estate, may, by paying off the first 
incumbrancer, & taking an assignment of his 
interest to himself, hold the estate against the 
second mtgee., till he shall be paid what is due to 
him upon both mtges. The principle upon which 
this doctrine was first established, & has ever 
since prevailed, is, that the third mtgee. having 
innocently lent his money, without knowing that 
the second had any claim upon the estate, has in 
conscience as good a right t(j be paid the whole 
money he has lent, as the second mtgee. has to the 
payment of what he advanced ; &> having by the 
assignment of the first mtge. got a right to hold 
the estate absolutely at law, £ having possession 
of the title deeds, without which the estate cannot 
be sold, a ct. of conscience ought not to take from 
him his legal protection of an honest debt. — 
Belchier V. llENFORTU (1764), 5 Bro. Pari. Cas. 
292 ; 2 E. B. 686, H. L. ; affg. S. C. sub 7iom. 
Belchier Butler, Rknfohth v. Ironside 
(1760), I Eden, 523. 

Annotations: — Folld. Peac'oek v. Burt (1834), 4 L. J, Ch. 3.'t 

Apld. Re Russell Road Purchase -Moneys (1871), L. R 

12 Eq. 78. 

1693. Reason for rule — Equal equity fortified by 
legal estate.] — Belchier v. Kenforth, No. 1692, 
ante. 


-Tacking. 

-.]—Sec, generally, Equity, Vol. XX., 
pp. 296 et seq. 

1694. Avoiding circuity of action.] — I*eti- 

tioner being an equitable mtgee. of lands of bkpt., 
H., for the sum of £1,200, advanced to him the 
further sum of £1,350, & took a warrant of 
attorney to secure the last mentioned sum. 
Afterwards bkpt. executi'd to the petitioner a 
conveyance of the lands, in trust to sell, & after 
payment of the £1,200 & interest, to pay the sur- 
plus to bkpt., & on the day on which the convey- 
ance was executed, judgment was entered up & 
execution levied under the warrant of attorney for 
the £1,350, & part of that sum was satisfied by the 
levy ; — Held : the petitioner was not entitled to 
tack the residue of the judgment debt to the 
mtge. 

Olaimant in this ease, having an equitable 
mtge., by deposit of title deeds, converted herself, 
not into a legal mtgee. but into another character, 
that of a trustee for sale, with a direction to pay 
the surplus to debtor, & a separate instrument is 
executed to secure the other debt, on wliich judg- 
ment is entered & execution actually levied. The 
right of tacking depends on the principle of 
avoiding circuity of action ; but in the circum- 
stances of this case, no circuity of action would 
have reached the surplus, & the principle is in- 
applicable (Leach, V.-O .). — Rc Houghton, Ex p, 
Pettit (1825), 2 Gl. & J. 47. 

AnnMatifm .—Reid. Rc Alien, Ex p. Barnett (1844), 3 
L. T. O. S. 61. 


PART X. SECT. 7. 

m. Whether right vxUved .) — ^A sub- 
sequent mtgee., who also held a mtge. 
on other property of the mtgor., proved 
his claim on the property in ques- 
tion, Sc after the solr. of the mtgor. 
had taken a mtge. on it for costs 
incurred. Sc the report had been made, 
applied to consolidate liis mtges. : — 


Held : the mtgee. had not waived the 
right to consolidate. & that the solr.'s 
claim must be postponed. — Ross v. 
Stevenson (1877), 7 P. R. 120.— CAN. 


PART XI. SECT. 1. 

n. Statutory restrictions — Registry 
Act .] — McDonau) V. McDonald (1867 ), 
14 Gr. 133.— GAN. 


w, , J 11II.KCW. XB 

vonted by the operation of 6 Ann. o. 2, 
from tacking, so as to gain a priority 
against mesne registered incumbrances. 
— Latouche V. Dunbany (Lord) 
(1803), 1 Sch. & Lof. 137.— IR. 


p. .J — The doctrine of 

tacking securities applies here as iu 
the cts. of England, except where, in 
this country, it has been excluded by 
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Sect. 1 . — In general. Sect, 2 : Svb-secis. 1, 2, 3 & 

4, AO 


1695. Application of rule — First mortgagee tack- 
ing a third mortgage.] — March v. Lee (1670), 3 
Rep. Ch. 62 ; 1 Gas. in Oh. 162 ; 21 E. B. 729 : 
8tib nom. Marsh v. Lee, 2 Vent. 337 ; sub nom. 


Anon., Hard. 173, n. 

AnnMcUiona : — Folld. Edmunds v. Povey (1683), 1 Vcrn. 187. 
DiUltd. Brace v. Marlborousrh (1728), Mos. 60 ; Wortley v. 
Birkhead (1754), 2 Ves. Sen. 671. Folld. Peacock v. Burt 
(1834), 4 L. J. Ch. 33. Oonsd. Jenniu^s t). .Tordan (1881), 
6 App. Cas. 698. Retd. Titley Davies (1743), 2 Y. 8c C. 
Ch. Cas. 399, n. ; Burden v. Bignolcl (1843), 2 Y. &: C. 
CJh. Cas. 377 ; Hopklnson v. Bolt (1861), 9 H. L. Cas. 
514 ; Atherlpy r. Barnett (1886), 52 L. T. 736. 


1696. .] — A. voluntarily gave to his 

sisters, in 1848, a mtge. for a term of two hundred 
years, to secure an antecedent debt. The sisters 
allowed him to retain the title deeds, that he might 
give security on the estate for another debt for 
which he was then being sued by 1^. Shoitly 
afterwards, A. agreed in writing, to give Ij. a mtge. 
on the estate for the debt, & the deeds, in pur- 
suance of this agreement, were deposited with G., 
P., & B., the London agents of A.’s soli*., & who 
shortly afterwards became his solrs., to be held 
by them for the purpose of giving effect to the 
security. A., in 1851, made a mtge. in fee to G., 
who had no notice of the prior incumbrances, & 
G. P. &, B. handed over to G. the title deeds. In 


1855, the sisters made a sub-mtge. of the term by 
assignment: — Held: the mtge. of 1848 was void 
under 27 Eliz. c. 4, as against G., who therefore 
took the legal fee discharged of the term ; G., 
having no notice, was not affected by the fraud 
committed by G., P. & B. in parting with the 
title deeds : & having the title deeds, & having 
acquired thti legal estate for value without notice, 
he was entitled to priority over the sisters & their 
assignee, & over the equitable security of L. 

A legal mtgee. acquiring a subsequent equitable 
interest is, as I apprehend, entitled to tack the 
subsequent interest which he so acquires to the 
legal mtge., so as to exclude an intervening equit- 
able charge, unless he has notice of that charge 
(Turner, L.J.). — Lloyd v. Attwood, Attwood 
V. Lloyd (1859), 3 De G. & J. 614 ; 29 L. J. Gh. 
97 ; 33 L. T. O. 8. 209 ; 6 Jur. N. S. 1322 ; 44 
E. R. 1405, L. JJ. 

AntboUdions : — ^Retd. Re Beotliam, Ex p. Broderick (1886), 

18 Q. B. D. 380. Mentd. Freeman v. Pope (1870), 6 Gh. 

App. 638 ; Rc Johnson, Golden v. Gillam (1881), 20 Ch. D. 


1697. Puisne mortgagee getting In legal 

estate.] — Gockks v. Sherman (1676), Freem. Gh. 
13 ; 22 E. R. 1026, L. G. 


Sect. 2.— WHEN RIGHT EXISTS. 

Sub-sect. 1. — In General. 

Sec, now, Law of Property Act, 1926 (c. 20), s. 04. 

1698. Equities must be equal except as to time.] — 
A. having mortgaged an estate to B. &; G. in 
succession, agreed to sell it to D. free from incum- 
brances : part of the purchase-money was to be 
paid down, & the rest on the completion of the 
purchase. During the investigation of the title, 
A. induced D., who was ignorant of the mtges., to 
make further payments on account of the purchase- 
money, & having also raised a further sum from E. 


on the security of his contract, without giving 
him notice of G.’s mtge., became insolvent & 
absconded. D. thereupon, with notice of all that 
had happened, paid off G.’s mtge. out of the 
balance of the purchase-money remaining due, & 
E., to secure himself, took an assignment of B.’s 
mtge. But the balance of purchase-money not 
being sufficient to pay both E.’s charge & what E. 
had paid to B. : — Held : E. was not entitled to 
tack his security to B.’s mtge. : because his 
security was not a security on the estate, but only 
on the purchase-money ; & because, although E. 
at the time he advanced his money had no notice 
of any particular incumbrance on the estate except 
B.’s, he knew that he was dealing for a supposed 
balance out of which D., having contracted for the 
estate free from incumbrances, would be entitled 
to pay off any incmnbrances to which the estate 
might be found to be subject, & therefore the 
equities of D. & E. were not equal. 

A party claiming to tack must, as against the 
party against whom the tack is to operate, have 
advanced his money upon the credit of the land. 
He must, except as to time, have an equal equity ; 
&, which follows from the last, he must have 
advanced his money without notice of the other’s 
claim (Lord Cottenham, G.). — Lacey v. Ingle 
(1847), 2 Ph. 413 ; 41 E. R. 1002, L. G. 


Sub-sect. 2. — ^Advance Made on Security op 
THE Land. 

1699. General rule.] — Lacey v. Ingle, No. 1698, 
ante. 

1700. Whether Men on land sufficient — Judgment 
debt.] — Whether a judgment creditor may as well 
secure himself by buying in a prior incumbrance, 
as a third mtgee. may by taking an assignment of 
the first mtge. — ^Wright v. Pilling (1718), l*rec. 
Gh. 494 ; Oilb. Gh. 150 ; 24 E. R. 221. 

1701. .] — (1) Third mtgee. buys in 

the first, though pending a bill brought by the 
second mtgee. to redeem the first, yet the third 
mtgee. shall tack the first mtge. to his third 
mtge. 

(2) If a creditor by judgment, statute, or 
recognisance buys in the first mtge., he shall not 
tack it to his judgment, etc., because he did not 
lent his money on the credit of the land, has no 
present right therein, nor can be called a purchaser, 

(3) If a puisne mtgee. buys in a judgment or 
statute, being the first incumbrance, he shall hold 
till by law he can be evicted. 

(4) The first mtgee. lends a further sum to the 
mtgor. upon a statute of judgment, ho shall retain 
against mesne mtgees. till the statute or judgment 
is paid. 

(5) If a puisne mtgee. buys in a prior judgment 
extended on an elegit at an under value he shall 
hold the extent till evicted at law. 

(6) But in all these cases there must not be 
notice of the mesne incumbrance when the money 
is lent. 

(7) If a puisne incumbrancer buys in a prior 
mtge., & the legal title be in a trustee or in any 
third-person, then the buying in such first mtge. 
will not avail, but in all such cases where the legal 
estate is standing out the incumbrances must be 
paid according to their priority. — ^Brace v. 


Uie operation of the Registry Act. — 
Tenibon V. SWRBNY (18441 1 Jo. & Lat. 
710 ; 7 I. Bq. R. 511.— IR. 

q. Whether applicable to India .] — 
Tho English law of tacking is not 


recognised in the ota. of tliis country. — tacking does not apply to mortgages 

Udaya Chandha Rana v. Bha jahari of land in the mofuaeil. — Oaxtr Nara- 

Jana (1869), 2 B. L. R. App. 45. — yanMa3sumi>aro. Braja Nath Kunpu 
IND. CaowDHRY (1870), 5 B. L. R. 463 ; 14 

r. .] — ^The English principle of W. R. 491. — ^IND. 
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Marlborough (Duchess) (1728), 2 P. Wms. 
491 ; Mos. 60 ; 24 E. R. 829. 

Annataiions : — A a to (1) Folld. Peacock v. Burt. (1834), 4 
L. J. Ch. 33. Distd. Ammons v. Pettit (1844), 8 Jur. 209. 
Consd. Beavan v. Oxford (1856), 6 De G. M. & G. 507 ; 
JeuuingR v. Jordon (1881), 6 App. Cas. 698. Apld. Bailey 
r. Barnes, [1894] 1 Ch. 25. Refd. Atherl^ v. Barnett 
(1885), 52 L. T. 736. As to (2) JUM^Exp. Knott (1806), 
11 V^. 609. Apld. Laoey v. Ingle (1847), 2 Ph. 413. 
Consd. Beavan v. Oxford (1856), 6 De G. M. & G. 507. 
As to (D CoMd. Titley v. Davies (1743). 2 Y. & C. Ch. Cas. 
399. Apld. Wyllie r. Pollen (1863), 3 De G. J. & Sm. 
596. to (6) Apld. Laoey V. Ingle (1847), 2 Ph. 413. Reid. 

Wyllie V, Pollen (1863), 3 De G. J. & Sm. 596. As to 
(7) Distd. Willoughby v. Willoughby (1756), 1 Term Hep. 
763. Oenerallv.tLm* Bugden v. Bignold (1843), 2 Y. & 
C. Ch. Cas. 377. Mentd. Pomfret v. Windsor (1752), 2 
Ves. Sen. 472 ; White v. Peterborough (Bp.) (1821), 
Jac. 402 ; Langton v. Horton (1842), 1 Hare. 649 ; 
Tipping V. Power (1842), 1 Haro, 405 ; Wliitworth v. 
Gaugain (1846), 1 Ph. 728; Armstrong v. Storer, Bazal- 
gette V, Storer (1851), 14 Beav. 535 ; Macrae v. Kllertnn 
(1858), 27 L. J. Ch. 777 ; Prosser r. Rice (1859), 28 Beav. 
(58; Phillips r. Plillllps (1861), 4 De G. F. & J. 208 ; 
Thorpe v. Holdsworth 0868), L. R. 7 Kq. 139. 


1702. .] — (1) The claim to tack by a 

third mtgee., having taken in the first mtgo. ol* 
the inheritance, but subject to a term outstanding, 
given up as against a mesne incumbrancer : as 
against the assignees under the bkpey. of the mtgor. 

(2) A subsequent incumbrancer witliout notice 
protected by getting possession of the de(‘d, 
creating an outstanding term. 

(S) Mtgee. may tack a subsequent judgment, 
but a mere judgment creditor cannot tack ; not 
contracting for an interest in the land though he 
has a lien. 


(4) The question of priority between incum- 
brancers, if the legal estate has not been got in, 
depends upon the b(?tter right to call for it ; & 
the prior incumbrancer, if he has that right, is in 
equity in the same state as if he had an assignment. 

(5) Tacking allowed up to a decree to settle the 
priorities ; not afterwards . — Ex p, Knott (1800), 
11 Ves. 609 ; 32 E. R. 1225, L. (k 

AnnotcUions : — As to (1) Refd. Frero w Moore (1820), 8 

Price, 475. As to (2) Distd. Carter v. Carter U837), 3 

K. & J. 617. Refd. Joyce v. Rawlins, Pilcher t\ Rawlins 

(1870), 40 L. J. Ch. 105 ; Pilcher v. Rawlins (1872), 7 

Ch. App. 259. As to (3) Refd. Lacey v. Ingle (1847), 

2 Ph. 413 ; Beavan v. Oxford (1856), 0 Do G. M. & G. 

507. As to (5) Apld. Ex j). Herbert (1800), 13 Ves. 183. 

Generally, jftefd. Bugden v. Bignold (1843), 2 Y. & C. Ch. 

Cas. 377 ; Bates v. Johnson (1859), John. 304 ; Lloyd v. 

Attwood (1859), 3 De G. & J. 614, Mentd. Scott v. 

Scott (1854), 23 L. T. O. S. 27. 

1703. Legal mortgage of two estates — Equitable 
mortgage of one only.] — Two properties, X. & Y,, 
were mortgaged to A. in fee. Y., was then mort- 
gaged, by deposit of title deeds, to B., who had no 
notice of A.’s mtge. X. was subsequently mort- 
gaged, by deposit of title deeds, to C., who had no 
notice of the mtges. to A. & B. Afterwards C., 
having obtained notice of B.’s equitable mtge., 
paid off A., & took a transfer from him of his 
legal mtge. of X. & Y. ; — Held : C. was entitled 
to tack his equitable mtge. of X. to A.’s legal 
mtge. of X. & Y., so as to charge X. & Y. with 
payment of the amount due to him on the security 
of his equitable mtge. of X., in priority to the 
payment of the amount due to B. on his equitable 
mtge. of Y. — ^Atherley v. Barnett (1885), 52 
L. T. 736 ; 33 W. R. 779. 

Annotation : — Refd. Manners t>. Mew (1885), 54 L. J. Ch. 

909. 

Debts other than mortgage debts.] — See Sect. 5, 
poet. 

Effect of death of mortgagor.] — See Sect. 7, post. 


Sub-sect. 3. — Legal and Equitable Mortgage 
HELD IN Same Right. 

1704. First mortgage held In own right — Third 
mortgage held as trustee.] — (1) None but a 


bond fide purchaser of a puisne incumbrance, 
without notice of intermediate ones, can tack it 
to a prior. A prior mtgee., who has an assign- 
ment of a third mtge. as a trustee only, cannot 
tack the two mtges. togetlier, to the prejudice of 
intervening incumbrancers. 

(2) A mtge. may be tacked to a judgment. — 
Morret V. Paske (1740), 2 Atk. 52 ; 26 E. R. 
429. 

1705. Third mortgage held as executor.] — 

(1) The right of the first mtgee., with the legal 
estate, to tack as against mesne mtgees., does not 
cover a mtge. of the equity of redemption, coming 
to him as exor. 

(2) To postpone the first mtgee. on the ground 
of leaving the title deeds in the possession of the 
mtgor., the case must amount to fraud. — Barnett 
r. Weston (1806), 12 Ves. 130 ; 33 E. R. 50. 

A H notations : — As to (1) Retd. Guriihaiii r. Skipper (1885), 
53 h. T. 940. As to (2) Apld. Colyor v. Finch (1856), 5 
H. L. C&H. 905. Distd. Garnham v. Skipper (1885), 53 
L. T. 940. Refd. Hewitt v. Loosoniore (1861), 9 Hare, 
449 ; Northern CountioH of England Fire lusco. v, Whipp 
(1884), 26 Ch. D. 482 ; MannerH i?. Mow (1885), 29 Ch. 1). 
725 : Walker v. Linom, [19071 2 Ch. 104. Generally, 
Mentd. Frero v. Moore (1820), 8 l‘rice, 475. 


Sub-sect. 4. — liEOAL Estate Got in. 

A, In General. 

See, generally. Part XII., Sect. 1, sub-sect. 2, 
post. 

1706. Necessity for.] — Clarke v. Abbot (1741), 
Barn. Ch. 457 ; 2 Eq. (5as. Abr. 606; 27 E. R. 
718. 

1707. Got In from trustee of mortgagor.] — 

The trust-(je of a mtgor. is not entitled to avail 
himsidf of th(i lepil (estate for the purpose of 
altering the priorities of th(} mtgecss. 

The owner of a farm mortgaged it in succession 
to three persons, the third mtgtHj. having no notice 
of the second mtgi^ By a deed made between the 
mtgor. P., in oriier. as was recited, to stop a 
forced sale by th(? mtg(?es., the eejuity of redemption 
was conv(^yed to I*, upon trust for saks with power 
to postpones the sale raise money, by mtge. or 
ot]ierwis(‘, to ])ay ofl the mtg(*8., the proceeds 
w'cre to be held by P. upon trust to pay his costs 

expens(is, & after payiuent of the same & the 
mtges., to pay the residue to the mtgor. Ik, 
having notice of the second mtge., paid off the 
first & third out of his own moneys, & took a 
transf(*r of the benefit of them, & he subsequently 
got in the legal estate. Upon an action by the 
second mtgee. for redemption : — Held ; P. acted 
as trustee for the mtgor. & ho was not entitled to 
tack to the prejudice of the second mtgeii., but ho 
was entitled t» add his costs to his security. — 
Ledbrook V. Passman (1888), 57 L. J. Ch. 855 ; 
59 L. T. 306. 

1708. Covenant by trustee to stand possessed.] — 

M. & his wife mortgaged to F. by indenture, 
wherein B, M.’s trustee of the mtged. premises, 
who had the legal estate covenanted to stand 
possessed, subject to a prior mtge., for securing to 
G. £2,900 & subject thereto, in trust for such 
persons as M» & his wife should appoint. M. & 
wife afterwards appointed, that B. should stand 
possessed, subject to the said first mtge. & subject 
to the sum of pounds, due to the repre- 

sentatives of P., in trust for securing to U ., £1,200. 
Afterwards M. & wife appointt^d that B., should 
stand possessed, etc., subject to the flrat mtge. 
in trust for securing to T. the representative of P., 
the sumi of £2,714, due on the mtge. to P. for 
i^,900, & £2,162 due to T. before the mtge. made 
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Sect* 2. — When right exists: Sub-sect* 4, A* dc B*; 
sub-sect* 5, A* & B* ; sub-sect* 6.] 

to H. which latter sum was composed of sums 
owing to him as exor. of P. &, of another person, 
on notes & bonds & of sums due to himself on bonds, 
& the balance of an account, all of which were 
recited in the deed : — Held : ( 1 ) as the mtgees. 
had all equal equities, & neither had got in the 
legal estate, the incumbrances were available 
according to the priority of their several dates only, 
&> they were entitled to no other preference inter 
se ; (2) T. could not tack the two securities, so 
as to exclude the mesne mtge. ; (3) the covenant 
to stand possessed was not equivalent to an assign- 
ment, or tantamount to getting in the legal 
estate, which, however, either of the mtgees., in 
this case, might have done, & thereby have obtained 
a priority.— F rere v* Moore (1820), 8 Price, 475 ; 
140 E.R. 1267. 

1709. Sub-mortgage from legal mortgagee.] — 
Graham v* Horn, [1806] W. N. 100. 

Acquisition of satisfied term.]— >S' c(j «ub-sect. 0, 
post. 

B. Pendente liie. 

1710. Secures priority.]— After a bill brought by 
a second mtgee. against the first A- third mtgees. to 
discover incumbrances, the last mtgee. may get 
in the first incumbrance, & protect himself against 
the second.— H awkins v* Taylor (1087), 2 Vern. 
29; 23E. li. 628. 

Anrwtaiion Braco v. Marlborough (1728), Moa. 60. 

1711. .] — A subsequent incumbrancer, 

though pendente lite, may buy in a prior mtge., 
which though satisfied, shall not be taken from 
him until all the money due to him on the sub- 
sequent incumbrance be paid him. — T urner v. 
Kichmonb (1088), 2 Vern. 81 ; 23 E. R. 603. 
Anrudatum :~~B,etd* Metcalfo v, Pulvertoft (1813), 2 Vee. 

OC ij« «UU« 

1712. .]— Puisne incumbrancer may pen- 
dente hie take in the first & gain a preference 
to a second by tacking the first to the third : but 
not if done after a decree & direction to settle the 
priorities ; for that would open a door to collusion 
between creditors. 

That a third incumbrancer having taken his 
security or mtge. without notice of the second 
incumbrance, & then being puisne taking in the 
first incumbrance, shall squeeze out & have 
satisfaction before the second, that equity is 
certainly established in general (Lord Hard- 
WICKE, G.). — WORTLEY V. BiRKHEAD (1754), 2 
Ves. Sen. 571 ; 3 Atk. 809 ; 28 E. R. 304. 

Willoughby r. Willoughby (1756). 
TciY® r,?®*}- .lonnlngs r. Jordan (1881), 6 App. Cas. 
668 , laylor v. lUwHell (1892), 61 L. J. Cli. 657. 

1713. — Brace v. Marlborough 

(Duchess), Eo. 17()1, ante* 

1714. Third mtgee. buying in the first 
mtge. pendente hie shall exclude the second.— 

^^visoN (1779), 1 Bro. C. C. 63 ; 

iSo 111 , ±v, 980. 

lie Koad I'urohase-Monoys 

(1871), L. R. 12 Eq. 7 ij ; Bailey r. Barnes, 11894] 1 Ch. 25 

Knott, No. 1702, ante. 

*’• Johnson, No. 1885, 

In— Decree settling 

— WOETLKY V, Biekhead, No. 1712, 

1718. .]— E* p. Knott, No. 1702, ante. 


Sub-sect. 5. — Notice of Prior Incumbrance. 
A. At Time When Money Lent* 

See, now, Law of Property Act, 1925 (c. 20), 
s. 94 (2). 

1719. Absence of notice essential.] — Anon. 

(1076), Freem. Ch. 6 ; 22 E. R. 1020. 

1720. .]— Anon. (1680), 2 Cas. in Ch. 35 ; 


V. Marlborough 
V* Bence (1730), 


22 E. R. 834. 

1721. .] — Brace 

(Duchess), No. 1701, ante* 

1722. .] — Brothers 

Fitz-G. 118 ; 94 E. R. 680. 

1723. .]— Morrbt v.Paske, No. 1704, ante. 

1724. .] — A settled rule, that prior mtgee. 

may tack a judgment to his mtge., though subse- 
quent in time to a second mtgee., provided he 
has no notice of the second. — Shepherd v, Titley 
(1742), 2 Atk. 348 ; 26 E. R. 612. 

1725. .] — Wortley V* Birkhead,No. 1712, 

ante. 

1726. .] — A second mtgee. cannot, by giving 

notice to the first, prevent a third mtgee. from 
obtaining a priority over his security, if the latter 
advance his money without notice of the second 
mtge., & afterwards obtain the legal estate by 
buying up the first mtge. The third mtgee., being 
a purchaser for valuable consideration, is not 
bound by the notice to the first mtgee. — Peacock 
V* Burt (183^, 4 L. J. Ch. 33. 

An»o<aJion8 : — PoUd. Bates v. Johnson (1859), John. 304. 
Expld. West London Commercial Bank v Reliance 
Permanent Bldg. Soo. (1886), 29 Ch. D. 954. Refd. Jones 
t). Jones (1837), 8 Sim. 6.^3; Taylor v. Russell, [1891] 1 
Ch. 8. 

1727. .]“-By a mtge. deed in 1843, deft. & 

his wife & two daughters joined in mortgaging 
to pltf. certain property, partly belonging to deft. 
& partly to liis wife & daughters, to secure £5,600 
with a proviso that deft. &. liis property should be 
primarily liable for the amount, part of his pro- 
perty being subject to a mtge. for £400, which 
was assigned in 1844 to pltf. In 1849 deft, 
created a further charge upon his own i)ortion 
of the property to pltf. for £700 : — Held : the 
latter charge for £700, must be postponed to sucli 
rights as the daughters of deft, had under the deed 
of 1843, in which they were sureties for their 
father ; & the daughters as such sureties had a 
right on payment to pltf. of £6,000 & interest to 
call for a transfer of all the securities comprised 
in the mtge. of 1 843. 

[Pltf.] when he took his future charge in 1849 
had full notice [of the rights of the daughters] & 
therefore he could only take subject to such 
rights as the daughters had acquired (Rolfk, 
V.-C.).— Bowker V* Bull (1850), 1 Sim. N. S. 
29 ; 20 L. J. Ch. 47 ; 10 L. T. O. S. 503 ; 15 Jur. 
4; 61E. R. 11. 

Annotations: — CODBd. Farebroiher r. WodehouBe (1856) 

23 Bcav. 18; Drew v. Lockett (1863), 32 Beav. 499 
Apia. Dawson v. Bank of Whitehaven (1877), 4 Ch. D. 639. 

1728. .] — Although a cause is heard on 

motion for decree the defence of purchase for 
value without notice must still be set up by the 
answer. Where, therefore, defts. merely stated 
by their answer that pltf. was a volunteer whose 
charge was invalid as against a subsequent pur- 
chaser for value : — Held : defts. could not in 
evidence raise the question of absence of notice 
of pltf.’s charge. 

There is no such general rule as that a ct. of 
equity will never assist a pltf. against a deft, who 


PART XI. SECT. 2, SUB-SECT. 6.— A. 

semial*] — Whore there were throe 
mtsoN. on tlie same property, the 


third was taken without notice of the 
seoond. & was afterwaMs tirau^ferred 
to pother person, who thereupon 
obtained a conveyance to himMlf of 
the iirst mtge. .• he could not 


taok his third mtge. to the first. — 
McMurray V. BuRNHABt (1851), 2 Or. 
289.— CAN. 

-.] — Stark v. Reid (1895), 
26 O. R. 257.— CAN. 
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is a purchaser without notice ; &> an incum- 

brancer for value of an equitable interest may 
successfully file a bill against a subsequent incum- 
brancer for vane to have the priority declaimed & 
(»nforced. 

Every conveyance of an equitable interest is an 
innocent conveyance, that is to say, the grant of 
a person entitled merely in equity passes only 
that which he is justly entitled to, & no more. 
If, therefore, a person seised of an equitable estate, 
the legal estate being outstanding, makes an 
assurance by way of mtge. or grants an annuity, 
& afterwards conveys the whole estate to a pur- 
chaser, he can grant to th(i purchaser that which 
he has, viz. the estate subject to the mtge. or 
annuity & no more the subsequent grantee takes 
only that which is left in the grantor. Hence 
grantees & incumbi ancers claiming in equity take 
& are ranktid according to the dates of the securities 
iSt the maxim applies, Qui prior est tempore potior 
est jure, 

... It is well known that if thert^ are three 
incumbrancers, A: the third incumbrancer, at the 
time of his incumbrance & payment of his money, 
had no notice of the second incumbrance, then, 
if the first mtgee. or incumbrancer has the legal 
estate, & the third pays him off, takes an assign- 
ment of his securities & a conveyance of legal estate, 
he is entitled to tack his third mtge. to the first 
mtge. which he has acquired, & to exclude the 
intermediate incumbrancer (IjORD Westbuuy, C.). 
— ^Phillips v , Phillips (18(52), 4 De (3. E. &> .1. 
208 ; 31 L. J. Ch. 321 ; 5 L. T. (555 ; 8 ,Iur. N. 8. 
145 ; 10 W.B. 23(5,0. A. 

AnriMaiUms : — Consd. Cave v. Cave (1880), 15 Ch. H. 039. 
Reid. Harphain v. Shacklock (1881), 4.') 1^. T. .5(59 ; 
Maiuiers v. Mow (1885), 29 Ch, D. 725. Mentd. Jtc 
Imperial Uubber (.'o., BusIi’h Cano (1874), 22 W. H. «85 ; 
Kettlowell r. Watson (1882), 21 Ch. 1), (185; lOminorsoii 
r. Ind, Ooopo (1886), 33 Ch. 1), 323; Iiid r. Kminorson 
(1887), 30 W. R. 24.3 ; Ind, (Joopc v. EinnH-irson (1887), 
1 2 App. Cas. 300 ; Cloutto r. Storey, [191 1 j 1 1 8. 

1729. .] — Lacey v. Ingle, No. 1098, ante, 

1730. .] — Certain freehold property was 

twice mortgaged. The first mtge. was, after 
several transfers, finally transferred to 1)., who at 
the same, time mad(* a furtlu^r advance* on the same 
security. D. had no actual knowledge of the 
second mtge., but the gentleman who acted as his 
solr. on the occasion t>f t-lu? transf(*r had become 
aware of the existence of the second mtge. when 
acting as solr. for one of the ])revious transfenu's 
of the first mtge. : — Held : as the solr. did not 
acquire his knowledge whihi acting as D.’s solr., 
IJ. (jould not i)e held to havt? notice of the second 
mtge., At lie was, iluueforo, entitled to tack Ids 
further charge to his first mtge. — Bxtlpett v, 
Stithx^es (1870), 22 J.. T. 739 ; IS W. H. 790. 


B, At Time of Acquiring Legal Estate, 

1731. Does not bar right to tack.] — Mahch v, 
Lee (1(570), 3 Kep. Ch. 02 ; 1 Cas. in Ch. 1(52 ; 
21 E. H. 729 ; sub nom, Mailsh v. Lee, 2 Vent. 
337 ; sub nom. Anon., Hard. 173, n. 


AnnoUtiions : — Folld. Edmunds v. l*ovey (1683), 1 Veni. 187. 
Distd. Brace v. Marlborough (1728), Mos. 50; Wortley v, 
Birkhead (1754), 2 Ves. Sen. 571. Folld. l»eacock v, 
Burt (1834), 4 L. J. Ch. 33. Consd. JeniiingH v. Jordan 
(1881), 6 App. Cas. 698. Retd. Tltley v. Davies (1743), 
2 Y. & C. Ch. Cos. 399, ii. ; Bujfden v. Bigiiold (1843), 
2 y. & C. Ch. Cas. 377 ; Hopklnsoii r. Rolt (1861), 9 
H. L. Cas. 514 ; Atherley v. Barnett (1885), 52 L. T. 730. 


1732. .] — CocKBS V, Shekman (1070), 

Freem. Ch. 13 ; 22 E. R. 1020, L. C. 

1733. .] — Thomas Matthews gave pltf. at 

different times three notes, one for £450, another 
for £250, & the last for £150, & expressed in each 
to be secured by mtge. on my Stoke-hall estate ; 
the drawer of the nofi?s had before mortgaged the 


J. — VOL. XXXV. 


same estate to deft. ; pltf. takes in a prior mtge. 
to protect the sums lent upon the notes : — Held : 
there was nothing to differ this (;ase from the 
common one & deft, shall be jiaid the money lent 
upon the notes in the first place, as well as the 
money due on the assignment of the prior mtge. — 
Matthews v. (Jartwjhght (1742), 2 Atk. 317 ; 
26 E. R. on. 


Sub-sect. 0. — Satisfaction of MoRTnAOE 
BEFORE Exercise of Ricsht. 

1734. Acquisition of satisfied term ineffectual.] — 
Bates v. Johnson, No. 1885, post, 

1735. .] — (1) Some property was mortgaged 

to a building society, &: afterwards to A. The 
mtgor. borrowed money from B. to pay off the 
building society, which was done on Sept. 4, ^ 
a receipt was indorsed on the mtge. Fourteen 
days aft4?rwards, the mtgor. executed a new mtge. 
to B. : — Held: the legal estate vested, under 
6 & 7 Will. 4 , c. 32, in A. A not in B. 

(2) If the legal estate is in the hands of a person 
who has no pet^uniary interest, &. who is therefore 
a bare trustee with duties to perform, the getiinj^ 
in of the legal estate does not alter the situation 
of the parties, A tlie fad) of obtaining the legal 
estate under such circumstances docs not give the 
person obtaining it the advantage of being able to 
tack his security to the legal estate. If it were 
otherwise, a trustee who had liis legal estate* 
might put it up for sah* <fc sell it to tiic person who 
would give the largest sum for it (Uomilly, M.R.). 
—Prosser. Rice (1859), 28 Beav. 68 ; 51 E. R. 
291. 

AnnoiaiUma " As to (1) Folld. Poa8o V. JackKori (1868), 3 

C3i. App. 578, n. {See 3 Ch. App. 581.) Reid. SankMter 

V. (Vichrano (1884), 28 (^h. 1). 298. 

1736. .] —Jjand was (l(‘vised to tlie S. 

trustees in strict settlement, the IrusL'es, who 
were devisees to uses, having powers of 8ah» A. 
mtge. as imudental thcu'cto power to revoke the 
uses declared by tlie will. I'he trust(*es made a 
legal mtge. of the land with other proi)(*rty A 
afterwards sold tluj land to I', without noti(;e of 
the mtg(*., which appeared to liave been forgotten, 
4te hand(*d the title d(*(‘ds to liirn. T, showing a 
forged titl(* rnortgag(‘d the land to piifs., who 
believed they thereby ai^quired a good h‘gal mtgt\, 
& handed the forg(*d title d(*(*ds to them. T. 
then made another mtge. showing the true title 
to the? deft., who also though lie had a legal 
mtge. A lianded the genuine? title deeds to liim. 
Neither pltfs. nor deft, had at the date of their 
respective mtgcis. any notice of the? prior legal mtge., 
iSt deft, had no notice of pltfs.* mtge?. Afterwards 
deft, discovered the existence of pltfs.’ mtge. &, 
of the? prior legal mtge., & thereupon induceel the 
legal mtgees. to release? the land from their mtge?., 
the remaining property be?ing sufficient for their 
security, & to reconvey the legal estate by a 
voluntary deed to the? S. trustees on the express 
condition that the? latter should immediately 
thereafter convey the legal estate to deft. This 
the 8. trustees accordingly did, having at the time 
notice of pltf.’s mtge. Pltfs. having brought an 
action as first equitable mtgees. to establish their 
priority over the second equitable mtgee. ; — Held : 
there was nothing to show tliat the second equitable 
mtgee. had acted inequitably in getting in the legal 
estate ; there was no equity which prevented him 
from availing himself of its protection ; &, lie was 
entitled to priority over the first equitable mtgee. 

An equitable mtgee. who has advanced money 
without notice of a prior equitable mtge. may gain 

p F 
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Sect 2. — When right exists : Sub-sect 6. Sects, 3, 4 
(fe 6 ; Svb-aects, 1, 2 3, A. <fc B. ; svb-sect 4.] 

priority by getting in the legal estate unless the 
circumstances are such as to make it inequitable 
for him to do so, as would be the case, for example, 
if the legal estate were held upon express trust or, 
according to recent authorities, if it were vested in 
a satisfied mtgee. (Lord Macnagiiten). — Taylor 
V. Russell, [1892] A. 0. 244 ; 61 L. J. Ch. 657 ; 
06 L. T. 565 ; 41 W. R. 43 ; 8 T. L. R. 463 ; 36 
Sol. Jo. 379, H. L. 

Annoiatima: — ^Refd. London & County Baiiklnff Co. u. 
Goddard, [1897] 1 Ch. 642 ; Taylor v. London & County 
Banking Co., London & County Banking Co. v. Nixon, 
[1901] 2 Ch. 231. Mentd. Powell v. London & l»rovlncial 
Bank, [1893] 1 Ch. 610. 


Sect. 3.-~WH0 MAY TACK. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 94 (3). 

1787. Mortgagee by way of trust for sale & pay- 
ment of debt.] — The owner mortgaged first to A., 
secondly to B., A; he then conveyed to 0. in trust 
to sell & pay A. & a debt due to 1)., & another due 
to 0., Sd the residue to the owner. 0., who had 
no notice of B.’s mtge., afterwards got a transfer 
of A.’s mtge., &> with it the legal estate : — Held : 
O. was entitled to tack the third charge to the 
first mtge., & exclude B. — Spencer v. J’eahson, 
Pearson v, Spencer. (1857), 24 Beav. 266 ; 53 
E. R. 360. 

Annotation : — Consd. Ledhrnok v. I’aBHrnan (1888), 07 

L. J. Oh. 855. 

Transferee of building society mortgage.] — Sec 

Building SociimEs, Vol. VII., pp. 481, 482, Nos. 
163^166. 


Tacking debts not secured on land against mort- 
gagor .] — See Sect. 6 , post. 


Sect. 5.-~DEBTS OTHER THAN MORTGAGE 
DEBTS. 

Sub-sect. 1. — ^Simple Contract Debts. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 94. 

1742. Whether right to tack available.] — Bill 
to foreclose if principal & interest, & a debt upon 
simple contract be not paid on such a day : decreed 
accordingly ; but not the debt on simple contract. 
— Newby v. Cooper (1678), Cas. temp. Pinch, 379 ; 
23 E. R. 208. 

1743. — — .] — One pawns jewels to A. & after 
borrows £50 more of A. on a promissory note. 
He shall not redeem the jewels without paying 
also the money on the note. — Demainbray v, 
Metcaijts (1715), 2 Vern. 691 ; 1 Eq. Cas. Abr. 
324; Gilb. Ch. 104; Prec. Ch. 419; 23 E. K. 
1048, L. C. ; subsequent proceedings, 2 Vern. 698, 
L. C. 

Annoiaiiona : — Consd. TCx p. Deoze (1748), 1 Atk. 228; 
Jones V, Smith (1794), 2 Ves. 372. Distd. Adams v. 
ClaxtoTi (1801), 6 Ves. 226. Reid. Meliorucclii & Royal 
Excliango Assce. (1728), 1 Eq. Cas. Abr. 8 ; Archer d. 
Hankey i\ Snapp (1738), Andr. 34.1 ; Re Matthews, 
Rx p. Ockonden (17.54), 1 Atk. 236. Mentd. Olive v. 
Smith (1813), 5 Taunt. 66 ; Young v. Bank of Bengal 
(1836), 1 Doac. C22 ; Donald v. Suckling (1866), L. K. 1 
Q. B. 585. 

1744. .] — Thomas v, Parker (1843), 7 

Jur. 844. 

As against heir.] — See Sect. 7, sub-sect. 1, post. 
As against devisee.] — aScc Sect. 7, sub-sect 2, 
post. 

As against creditors.] — See Sect. 1, sub-sect. 3, 
post 


Sect. 4.— AGAINST WHOM RIGHT AVAILABLE* 

See, now, Law of Property Act, 1925 (c. 20), 

8. 94. 

1738. Tenant in elegit.] — A mtgee., although 
without notice of any writ of elegii having been 
issued, is not entitled to tack a subsequent charge' 
to his first mtge. on redemption by the tenant by 
elegit. — ^Champneys v, Burland (1870), 23 L. T. 
584 ; 19 W. K. 148 ; on appeal (1871), 19 W. R. 
913, L. J.L 

1739. Assignee in bankruptcy.] — Sharpnell v. 
Blake (1737), 2 Eq. Cas. Abr. 603 ; 22 E. K. 506 ; 
suh norn, Shrapnell v, Blake, West temp. Hard. 
106, L. C. 

1740. Mortgage subsequent to act of bank- 

ruptcy.] — Mtgee. not permitted to tack as against 
assignees in bkpey. a mtge. subsequent to an act 
of hkpey., though without notice, d: previous to 
the commission ; & though he had the legal estate. 
—Ex p, Herbert (1806), 13 Ves. 183 ; 33 E. R. 
263, L. C. 

1741. No execution issued on judgment at 

time of bankruptcy.] — First & second mtgees. ; 
the mtgor. a bkpt. The first mtgee. entitled to 
tack a subsequent judgment, docketed, though no 
execution had issued, at the time of the bkpey. — 
Baker v. Harris (1810), 10 Ves. 397 ; 33 E. R. 
1036. 

Persons entitled after death of mortgagor.] — 

See Sect. 7, post 


Sub-sect. 2. — Bond Debts. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 94. 

1745. No right to tack against mortgagor.] — 

Mtgee. lends more money to the mtgor. on bond. 
Mtgor. sliall not redeem without paying the bond 
debt, as well as the mtge. — ^Baxter v. Manning 
(1684), 1 Vern. 244 ; 23 E. R. 441. 

AnthoiaiUm Refd. Jones v. Smith (1794), 2 Ves. 372. 

1746. .] — Mtgor. who borrows more money 

from the mtgee. on his bond, shall redeem without 
paying the bond debt ; but his heir cannot, neither 
can the devisee of the equity of redemption, since 
the statute against fraudulent devises. — Challis 
V. Oasborn (1715), Prec. Ch. 407 ; 1 Eq. Cas. Abr. 
325 ; Gilb. Ch. 96 ; 24 E. R. 183, L. C. 

Annotations: — ^Refd. Jones v. Smith (1794), 2 Ves. 372. 

Mentd. Kidney v. Coiissmaker (1806), 12 Ves. 136. 

1747. .] — (1) Under Real Property Limita- 
tion Act, 1833 (c. 27), s. 42, & Civil Procedure 
Act, 1833 (c. 42), s. 3, a mtgee. of land, whose 
mtge. debt & interest are secured also by a bond 
or covenant, is entitled in a foreclosure suit to 
charge the mtged. estate with the full arrears of 
interest accruing on the mtge. debt, within 
twenty ycai*s before the institution of the suit. 

(2) Tlie price of redeeming the mtged. premises 
is the same in a suit by the mtgor. to redeem as 
it would he in the like circumstances in a suit by 
the mtgee. to foreclosure. 


PART XI. SECT. 8. 

b. Repreaentativea of deceased nwrt' 
gagee .] — Hyman v. Roots (1863), 10 
Gr. 340.— CAN. 


PART XI. SECT. 5, SUB-SECT. 1. 

1 742 i. Whettier rigM to tack available. ] 
— A municipal treasurer gave to the 
municipality a mtge. to secure the 
moneys coming to his hands. On 


taking an account in a suit to redeem : 
— Held: the municipality could not 
tack a simple contract debt dne to them 
by pltf. before the execution of the 
mtge.— Frroubon V. Frontbnac (1874), 
21 Gr. 188.— CAN. 
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Part XI. — Tackiko. 


(3) If the debt & interest are secured only by 
the mtge., the mtgee. is entitled to no more t.hnn 
SIX years arrear of interest. 


^ Iv A cannot in general tack a bond 

debt in his mtge. m a suit against the mtgor. 

V.-C.).— Du ViGiER f. Lee 
( 1843), 2 Hare, 320 ; 12 L. J. Ch. 345 ; 7 Jur. 299 ; 
67 IS. xi. 134. 

Jo (1) Ajpld. Elvy r. Norwood (1852), 
Sm. 240. Cons^ Round v. Bell (1861 ), 30^ Beav. 
121 ; Shaw V. Johnson (1861), 1 Drew. & Sm. 412 ; BoldinK 
^ Lane (1|62), 3 GW. 561 ; Dingle u. Coppen, Coppoii v. 
Dingle, [1899 J 1 Oh. 720 j Jic Lloyd, Llovd t’ Llovd 
I?'"*'! Hunter r. Nockolds (1850), 1 Mac! 
? 9a\ Jackson (1853), 17 Beav. 405. As 

^1^75). 23 W. R. 440. Genenmy, 
Bern. Blower v. Blower (1858), 32 L. T. O. S. 103. 


1748. As against creditor.] — Bond not to be 
tacked to a mtge. against creditors. — Hamerton 
V. Rogers (1792), 1 Vos. 513 ; 30 E. R. 404. 

After death of mortgagor.] — See Sect. 7, 

sub-sect. 3, posU 

As against heir.]— Sect. 7, sub-sect. 1, post 
As against devisee.]— Sect. 7, sub-sect. 2, 
post. 

As against assignee of redemption.] — Sec 
Sect. 7, sub-sect. 4, post. 

Recovery of interest beyond penalty of bond.] — 

Sec Bonds, Vol. VII., p. 217, Nos. 592-594. 


Sub-sect. 3. — .Tudgmknt Debts. 

A, Mortgagee Tacking Subsequent Judgment 
Debt, 


See, now, Law of Property Act, 1925 (c. 20), 
s. 94. 

1749. Whether right available.] — Third mtge<?. 
without notice at the time of liis mtge. buys in 
the first incumbrance, being a satisfl(*d judgment. 
He shall have the benefit of it. — Edmunds v, 
POVEY (1683), 1 Vern. 187 ; 23 E. R. 404. 
Annotation : — Consd. Brace v. Marlborough (1728), 2 
P. Wme. 491. 


1750. .] — A man possessed of a term for 

years, mortgages it, & then becomes indebted, 
first by statute, & aftc^rwards by judgment, & 
dies. The judgment sliall be first, satisfic'd out of 
the equity of redemption of t he term. — Mor(3AN v, 
ShERRARD (1684), 1 Vern. 29.3 ; 23 E. K. 477 ; 
sub nom. Anon., Freem. (3i. 90. 

1751. .] — A. mortgaged to B. in trust for 

C., & then confessed judgment to D., & afterwards 
mortgaged again to C. ; the judgment creditor D. 
was allowed to redeem on payment of the first 
mtge. only. — Anon. (1690), Freem. K. B. 331 ; 
Freem. Ch. 331 ; 89 E. R. 24(i. 

1752. ,] — Brace v, Marlborough 

(Duchess), No. 1701, ante, 

1753 . .] — Shepherd v, Titley, No. 1724, 


-.] — Prior mtgee. may tack a subse- 


ante, 

1754. .J — A a " ' 

quent judgment ; but a prior judgment creditor 
obtaining a subsequent mtge. cannot. A prior 
mtgee., however, cannot tack a bond debt against 
the mtgor., his assignee of the equity of redemji- 
tion, or creditors ; though he may, as against his 
mtgor.’s heir, to prevent a circuity. .Tackson v. 
Langford (1755), 2 Ves. Sen. 602 ; 28 L. R. 422, 


Annotation Reid. AdamH v. Claxtoii (1801), 0 Voh 220. 

1755, ,] — Ex p, Knott, No. 1702,^ anfc. 

1755, ,] — Baker v, Harris, No. 1741, anf^f. 


1757 . Right of executors of first mort- 

gagee.] — Mtgee., by demise, enters up judgment 
against the mtgor. on another debt, & dies. His 
exors. take, from the mtgor., a memorandum, 
empowering tliem to hold the title deeds of the 
mtged. property as a security for a part of the 
judgment debt in addition to the original mtge. 
debt : — Held : on the mtgor. becoming bkpt., 
the exors. might, as against a second mtgee., tack 
the whole of the judgment debt to the mtge. — 
Re Squibb, Ex p, Cox (1842), 2 Mont. D. & De G. 
486, Ct. of R. 

1758. Against assignee of equity of re- 

deniption.] — A. mortgagi'd leasehold property to 

B. in 1839. In 1841 A. assigned his equity of 
redemption to C., which assignment was registered 
on Sept. 23, but no actual notice of that assign- 
ment was givtm to B. until Dec. 11, 1841 ; at 
which time B. had obtained a judgment against 
A., in Michaelmas Term, 1841, wliicdi judgment 
was signed but not registered Dec. 10 : — He& : B. 
was not entitled to tack his judgment as against 

C. — Simmons v, Pettit (1814), 2 L. T. O. S. 438 ; 
8 Jur. 209. 

B, Judgment Creditor Tacking Subsequent 
Mortgage, 

See, now, Ijaw of Property Act, 1925 (c, 20), 
s. 94. 

1759. Whether right available.] — Wright v. 
Pilling, No. 1700, ante, 

1760. .] — Brace v, Mari, borough 

(Duchess), No. 1701. ante. 

1751, ,] — Allen v, Papworth (1731), 1 

Ves. Sen. 163 ; 27 E. H. 958, L. V. 

AnrioinfumH :—Vl9nid, Hiilnit' r. TiMiant (1778), 1 Br<>. C. C. 

16; JohiiHou V. Ual)a»rhrr (1861). 3 Do (i. h\ Sc J. 494 ; 

Sliat.U)ck V. Shat.tock (18(56), 14 L. 1’. 452 ; lie. AriuHtrouijr, 

Kx p. GllohriHt. (1886), 17 Q. B. 1). 521. 

1762. .] — Where a first incumbrancer by 

judgment, has likewise a mtg(\, thougli there is 
another judgment prior to the mtge., yet if the 
mtgee. had no notices of it, ct. will not direct 
a sale of the testate in favour of creditor upon the 
second judgment, unless he will pay off principal 
& interest both of t-he^ first judgment &> mtge. — 
Smithson v. Thompson (1739), 1 Atk. 520 ; 26 
E. R. 329, li. C. 

1763. .] -Morret V. Paske, No. 1704, ante. 

1764. - ~.| - Jackson v. Langford, No. 1764, 
ante. 

1765. — .] — Ex p, Knotp, No. 1702, ante, 

1766. .] — A bill was filed by a judgnient 

creditor, whieli, as such, could not be sustained* 
but pending the suit he got in a mtge. & claimed 
the benefit of it by amirndment : — Held : pltf. 
could not support his suit by tliis supplemental 
title. — (ioDFKEY V. TUCKER (1863), 33 Beav. 280 ; 

3 New Bep. 20 ; 33 L. J. (-h. 559 ; 9 Jur. N. 8. 
1188; 12 W. R. 33; 55 E. 11. 375; sub nom. 
Godfrey v. Hackee, Godfrey v, 3'uckkr, 9 
I.. T. 359. 


Sch-hect. 4. — Other Debts. 

See, now. Law of Property Act, 1925 (c. 20), 
H. 94. 

1767. Interest due on mortgage — Only recover- 
able under covenant by reason of Statute of Limi- 
tations.] — Mtgee., notwithstanding the interest 
mtged. is reversionary, can only recover six years’ 


PART XI. SECT. 6, SUB-SECT. S.—A. 

1749 1. Whether rigM oyo,il(aAe.}^A 
mtiror.»8 devisee hold not entitled to 
redeem the mtge. without also paying a 


judgment held by the owner of t,ho 
mtge. against the mtgor. This Is not 
such tacking as the Registry Act 
forbids.— McLarkn v. Fbaser (1870), 
17 Or. 633.— CAN. 


I PART XI. SECT. 6. SUB-SECT. 4. 

I 0 . Part of consideration for re- 
( tease.)— A mtgor. conveyed his equity 
j of redemption to a third party, sc 

F F 2 
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Mobtgage. 


Sect. 5. — Debts other than mortgage debts : Siih-seci. 

4. Sect. 6; Snb-sects. 1 <Sc 2.] 

arrears of interest as against the land mtged., 
although he may rccovcn* twenty years’ arrears 
on the c ovenant- to iiay. 

The interest on money secured by mtge. of land 
& by covenant being sixteen years in arrear, the 
mtgee. filed his bill of foreclosure against the heir 
of the mtgor., raising no question of liability on 
the covenant or of any right of tacking. A decree 
was made to take an account of what was due 
on the mtge. Under the statutes limitation 
twenty years’ arrears could be recovered on the 
covenant, but six only as against the land. The 
master refused to allow pltf . to tack his two claims : 
— Held : he was right. 

Qu. : whether the right to tack in such a case 
would be different in a suit for foreclosure, from 
what it is in a suit for redemption. 

The point now sought to be madcj out is, that 
the original mtgor. bcung liable, on covenant, 
to pay the mtge. debt & interest, unrestricted to 
six years’ interest, the mtgee. is entitled to tack 
what could be recovered on the covenant to what 
is due on the mtge. securities, as restricted by 
Statute of Limitations (Komilly, M.H.). — 
SINCIAIR V. .Tackkon (185H), 17 Beav. 40.5; 1 

W. li. 400 ; Til E. R. 1090. 

Annotations : — Consd. Dlruflo v. Coppen, Coppon v. Dinprle, 

ri8U»] 1 Ch. 72«. Retd. Smith v. Hill (1878), 9 Ch. D. 143 ; 

He Lloyd, Lloyd v. Lloyd, 11903) 1 C!h. 38.5. 

1768. Purchase-money paid in ignorance of 
mortgage.] — P., the lessee of (;(*rtain premises, 
mortgaged thtiin to H. for the whole tcu’m wanting 
one day. He remained in posscission, & some time 
after th(i mtge. agi*eed to sell tlie whole te.rm to 
B., & delivered copies of his title deeds, promising 
to furnish the originals as soon as onci should be 
re-executed. B. allowed a considerable time f-o 
elapse, & paid great i^art of the purcha8(^-moni*y 
without requiring tlu? original deeds ; but subse- 
quently, before completion, he learnt that P. had 
deposited them with H., & had also before tlie 
agreement for sale, deposited with A. two worth- 
less deeds, purporting to be the original deeds, by 
way of securing a running account. After the 
not ice of the agrcjement, A. took an assignment of 
P.’s i)roperty, including the leasehold. B. bought 
in 11. ’s inl-ge. ; — Held : (1) B. was entitled to tack 
the sums hc^ had paid for jiurchase-monoy to tin? 
mtge. debt, & also to hold the property as security 
for sums laid out by him on improvements ; 
(2) B. was not guilty of such gross negligence as to 
lix him with notice of all he might liave learnt by 
inquiry ; (3) on A.’s receiving notice tliat P. had 
parted with his right, t-o redt^em, lie was no longer 
bound to appropriate payments by P. to the 
extinction of the debt secured by t lu^ deposit of 
deeds. — Hipkins v. Amery (1800), 2 Giff. 292; 
3 L. T. 53 ; 0 .Tur. N. 8. 1047 ; 8 W. K. 300 ; 00 
E. R. 122. 

1769. Costs of defence of action on covenant — 
Executor of surety to mortgage.] — Exor. of a 
person, who had joined as surety in a mtge., 
unsuccessfully defended an action on the covenant 


in the mtge., & was compelled to pay the debt : — 
Held : as against a second mtgee., he could not 
tack the costs of such defence to the first mtge.--- 
South v. Bloxam (1895), 2 Hem. & M. 457 ; 5 
New Rep. 506 ; 34 Ij. .1. (Ui. 369 ; 12 L. T. 204 ; 
11 Jur. N. 8. 319 ; 71 E. R. 541. 

Annotaiions : — ^Refd. Dixon ^ 

Mentd. He Tooprood’s Legracy TnwtH (1889), 61 L. T. 19. 


Sect. O.-^FURTHER ADVANCES. 

Buu-.sect. 1. — What Constitutes a Further 
Advance. 

See, now, Law of Property Act, 1926 (c. 20), 
s. 94. 

1770. Subsequent advance on promissory note.] — 

Demainbray V. METCA 1 .FE, No. 1743, ante. 

till. .] — Equitable mtgee. by deposit of 

title deeds will not bo allowed to tack to the sum 
secured a further advance of money to a party who 
became entitled to the estate, unless it satisfactorily 
appear that it was intended such further advance 
should form part of the mtge. security. Where the 
affidavit in support of the claim showed that such 
further advance was secured by a promissory note 
alone, the only declaration of the ct. was, that 
the amount' of the equitable mtge. was limited to 
the sum first advanced. — Newburgh (Earl) v. 
Morton (1850), 16 L. T. O. 8. 482 ; 15 .Tur. 166. 
Annotation Mentd. Mellor r. Porter (1883), 25 Ch. I). 15S. 

1772. Purchase-money secured upon premises— 

Further advance for building purposes.] — Testator 
d(mscd certain building land to trustees for sale, 
& declared that they might make such agreements 
with the purchasers tluu*eof, as to the forbearance 
of payment of the iiurcliase-moncy, & to advance 
such sums for the purpose of assisting tlie x'tir- 
chasers, in building or otherwise, in the manner 
he had been accustomed to do. Tcsl-ator was in 
the habit of allowing the purchase -money to r(*main 
secured upon the land ; & also subsequent 

advances, made by liiiri to assist tlie purchasers in 
building ; A had dealt with bkpts. upon this 
system. After testator’s death, bkpts. jiurchased 
a piece of land from th(J trustees, leaving the pur- 
chase-money secured uxion the premises ; sub- 
sequently, the trustees advanced £600 to them for 
building, but took no seimrity for it : — Held : 
upon the bkpey. of the puT(;hasers, the trustees 
were equitable intgees., as W(4I for the advances 
as for the purchase-money. — Re Baker A Harley, 
Rx p. Jhnden (1841), 1 Mont. 1). A He G. 428; 
10 J. Bey. 22 ; 5 .Jur. 57. 

1773. Agreement to make sum a further advance 
— Not acted on.] — The facets art* few A simple. 
B. mortgaged an estate, of which lie was owner, 
to the sisters of F., for £500. This was the money 
of pltf. ; nothing but the legal interest was in his 
sisters as trustees. F. afterwards, having a 
further demand on B. for £430, applit^d for pay- 
iffent, stating that he was sadly in want of money, 
& that he must apply to M., or get it from his 
sisters, who must add it to their mtge. That was 


afterwards contractod t-o release to tlie 
intRriH\, & the lat.t,er, haying: no notice 
of the prior ooiivoyanoe, paid tlie mtgor. 
some part of the consideration that he 
had contracted to grive for the release ; 
— Held : ho was entitled to tack what 
lie had so paid to his m^e. debt. — 
Goudon V. Lothian (1851), 2 Gr. 293. 
"—CAN. 

d. Aaaesfmieni paycdile hy inort- 
aayor.] — When' a nitgt^o. in possession 
pays the asHt^ssment. on the iiitffed. 


land wldch was payable by the mtgor., 
he has a right to tack on the amount so 
paid U> his mtgre. debt. — Kamaya Naik 
r. Devapa Rudra Naik (1896), I. L. ll. 
22 Bom. 440.— IND. 

PART XI. SECT. 6, SUB-SECT. 1. 

•. Within Transfer of Property 
Act .] — Where a mtge. was to secure 
further advances, any advance when 
made after another mtge. w'as granted 
becomes a subsc'ii ueiit advaiiot* within 


Transfer of Property Act, s. 80. — 
Imperial Bank of India v. IJ. Rai 
Gy AW Tiiu & Co., Ltd. (1923), I. L. K. 
1 Han. 637.— IND. 

I. Goods.] — A CO. gave a mtge. to 
secure an amount advanced to it by 
several persons jointly, & further 
advances. Afterwards one of the 
nitgoes. delivered certain goods to the 
CO. upon the other intgees. & the oo. 
(by resolution) agreeing that the 
delivery of the goods should be treated 
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needed to. B. apeed to the proposal to attach 
the debt to the sisters* mtge. But nothing was 
done upon that ; there was no application to the 
sisters to advance the money. At the explication 
of a month, a writ was issued for this money. I do 
not understand on what principle it is attempted 
to t^k this debt to the mtge. If pltf. had said 
o^ect was security, it is possible, nay probable, 
that B. would have agreed it ; but that vull not 
.l^stuy ine in converting one proposal into another. 
I thiM it was of the very essence of the contract 
that the money should have been advanced by the 
sisters. How can it be said that this is not of the 
essence of the contract, when it is the very con- 
sideration ? It was a proposal, a proposition. A: 
nothing was done upon it. There is no reason 
why the second sum should be tacked (Lord Lynd- 
HURST, C.). — Fuampton Cannan, Fkampton 

V, Whitmore (1843), 2 L. T. O. S. 135, L. (\ 

1774. Mortgage to secure present “ & future 
advances ** — Mortgagor becoming Indebted to mort- 
gagee for costs.]— Mortgage by N. to B., a soli*., 
to secure present A: future advances, with sub- 
sequent registered judgment in favour of S., 
without notice of ilu* mtge. N. became indebted 
to K. for costs : — Held : those (;ost s w<*re not 
bond fide advances, k upon S. redeeming ]{., flu* 
latter was not entitled to have those costs included 
in the account. — SiiAw r. Neale (1858), 3 
IJ. L. Cas. 581 ; 27 L. .1. Ch, 1 1 1 ; 31 L. T. O. S. 
190 ; 4 Jur. N. S. 395 ; 3 W. K. 335 ; 10 E. K. 
1422, H. J.. ; revsfj. (1855), 20 Beav. 157. 
Jnrwtations Retd. Reavan v. Oxford (1855), (» T>c 0. M. 
G. 492 ; Ilopkinsoii r. lloJt (1801), 9 11. L. Can. 514 ; 
Menzlos v. Liprhtfoot (1871), L. K. 11 E<i. 459. Mentd. 
Turner v. Lotte (1855), 20 Jloav. 185 ; is’erih r. ytowiirt 
(1890), 15 App. Gas. 452 ; IlrlHceo r. IJriseoo, 11892J 
.‘1 Ch. 543 ; lie Kriitfht, Knigrht r. Gardner, 118921 2 Ch. 
368 ; Moguerditchian r. Liglitboiiiid, 11917J 2 K. R. 298. 


SuR-sECT. 2 . — Bight to Ta( k. 

See, 'HOW, Law of Pvoporiy Act, 1925 (e. 23)» 
s. 94 ; Land Begistratiori Act, 1925 (i*. 21 ), s. 30. 

1776. Whether further advances may be tacked 
Made after notice of subsequent Incumbrance 
Second mortgagee also having notice of first 
mortgage.] — Gordon v. Graham (1 71 3), 2 F(|. 
Gas. Abr. 598 ; 7 Vin. Abr. 52, ])l. 3 ; ciU'd in 
9 H. L. Cas. at p. 521 ; 22 E. K. 502, L. C. 


Annotaiionfi : — Consd. Shaw r. Noah* (1858), 6 If. L. Can. 
581. Expld. HopkiriHoii r. U<»lt (IS(Jl), Jj H. L. (’ae. 514. 
Consd. JVfcuzieH v. Lightfoot (1871), L. H. 11 Kq. 459. 
Refd. London & Comity Ranking (!o. r. Itatcllffu (issl), 
6 App. Cas. 722 ; Rradfonl Hanking Co. r. Rriggs (1885), 
29 Ch. I). 149 ; West r. Williaine, (1898J 1 tdi. 488. 

1776, .] — Wluue a mtge. is 

executed to secure present A: future advances to 
a specified amount made? At to be made by A., At 
afterwards B., with notice, advances money. A: 
then A., with notice of B.’s mtge., advances 
further sums within the? amount specified in his 
first mtge., A. is not entitled to priority over B. 
in respect of such further advances made with 
notice of B.’s mtge. — IIopktnson r. Bolt (1831), 
9 H. J.. Gas. 514 ; 34 L. J. Ch. 438 ; 5 L. T. 90 ; 
7 .Tur. N. 8. 1209 ; 9 W. B. 900 ; 1 1 E. B. 829, 
H. L. ; affg. 8. C. nub nom. Bolt v. Hopkin.son 
(1858), 3 DeG. AtJ. 177, L. C. , , ,, 

Annotations : — ^Apld. Daun v. ( 3 ty of l.ondoii 

(1869), L. n. 8 Eq. 155; MenzioH r. Ll^htfoot (1871;, 
L. II. 11 Eq. 459 ; London & (’ounty Ranking Co. r. 
KaU Uffo (1881 ). 6 App. Cas. 722. Consd. Riadhird Rank- 
ing (k). c. Rriggs (1886), 12 App. 29. Apld. J nion 
Hank of Scotland t. National Rank of .'Scotland (1886;. 


12 App. Cas. 53 ; West v. WlUiains, [1899] 1 Ch. 132 : 
Hughes v. Britaiuiia Permanent Benefit Bldg. Soc., [1906] 
2 Ch. 607. Consd. Deeley t*. Lloyds Bank. [1912] A. C. 766. 
Reid. Hipkins t*. Amory (I860). 2 Qifl. 292 ; Bolding v. 
Lane (1803). 1 De G. J. & Sm. 122 ; Burgess v. Eve (1872), 
L. R. 13 Eq. 450 ; Dawson v. Bank of Whitehaven (1877), 
4 Ch. ‘D. 639 : Miles v. Now Zealand Alford Estate Co. 
(1885), 64 L. J. Ch. 1035 ; Nev^oimdland Government r. 
Newfoundland Ry. (1888), 13 App. Cas. 199 ; Parkinson 
V. Wakefield (1889), 5 T. L. H. 562 ; The Benwell Tower 
(1895). 72 L. T. 664 ; lie Morris, Mayhew t?. Halton, 
[1922] 1 Ch. 126. Mentd. Jones v. Consolidated Invost- 
mont & Assce. Co. (1858), 28 L. J. Ch. 66 : Anderson r. 
Morlco (1876), 1 App. Cas. 713 ; Rainford v. Keith & 
Blackmoro Co., (19051 1 (3i. 296; Mackcreth v. Wigan 
Coal & Iron Co., [1916] 2 Ch. 293. 


1777. Usage in public-house 

trade.] — In 185S, a publican deposited the lease of 
his public-house with defts., a firm of brewers, 
with a memorandum stating that the deposit was 
to secure payment of a sum of £200, as well as 
any other sums in which the depositor might 
become indobti*d to the brewers on any account, 
not exceeding £500. The brewers, in July, 1836, 
made the publican a furthei* advance of £100. 
P’our days after, the publicqin signed f-o pltfs., 
a fimi of distillers, a memorandum, whereby he 
declared that the documents deposited with the 
brt‘wers should, subject to the brt‘wers’ charge, be 
a si‘curity to tlu* distillers for a sum of £120 then 
due. At all otlier sums tJiat might tliereafter become 
due, to the distillers. Notice of this second equit- 
able lutge. was on tin* same ilay givcm by the dis- 
tillers U) the brt'wers. After tin* date of this 
noiict* the publiiqin becaiui^ ind(*l)tt*d to the 
brewers in a further sum of money, the price 
of beer suiqilied to the luiblican. The brewers 
eJaimed to be eiitith^d, by virtue of a custom in 
the t.rad(‘ b(‘t we('u brewers At pulJicans, to adci 
this further sum to the amount secured by the 
deposit, of thi* l(qiH(*, in priority to tins distillers* 
charge : —JJeld : th(' alh*g(‘d custom was bad in 
law for want of mutuality. At for want of defined 
limits ; A:, further, that it was imperfi*ctly sup- 
jiorted by the (‘vid(*uc(!. Ck)nH(*qu(*ntly, the case 
of brewers A- distillers formed no exception to 
rule as to first. A second rntgec^s. laid down in 
Ifo'pfdnson v. Salt, No. 1773, ante . — Daun v, Gitv 
OP London Bkkwkry ()o. (1839), L. B. 8 p]q. 155 ; 
38 J.. J. Gh. 451 ; 20 L. T. 301 ; 33 J. B. 517 ; 17 


W. B. 333. 

AnnoUtium : — Consd. MrtizlcH r. Liglitfool (1871), L. U. 11 

Eq. 159. 

1778. .| - The lessee? of a 

public-liouse? in 1 guidon oxe*cuted at the public- 
house, A at the tiiiu? of entering into possession 
t/her<‘of, a mt ge. of his hrase in favour of th(? brewer 
by whom the? house was suxiplied with beer, to 
secure a sum already ailvanced, A future advances 
not to »?xe(‘ed in the wholes a given sum. At the 
same tiim? A ])lae(* In* eharg(?d the lease, subject 
to th(‘ security already given, to thtJ brew(?r, with 
the rc'payiiHuit to the (listiller who sui)plied the 
house with spirits of an advance made by him. 
The mtge. A charge were both executed in the 
presencje fif th(j solrs. of the brewer A distiller, A 
the latter there A then gave to the former a 
formal notice of the charge in favour of his client. 
Afterwards the jniblican became indebted to the 
brew»»r for the price* of beer supplied to the houB(L 
Th(i least? having been sold to the brewer under a 
I)ow(?r of saht in his mtge . : — Held : in the absence 
of any (‘xjiress agr(?em«‘nt, the distiller was entitled 
to b«? rejiaid his advancc?ment out of the ymrehase- 
inoruiy in priority to the debt which had been 
incurred 1o Ibe brewer Hubser[uently tt> the time 


aw u further advance under the nitge. 
to the extent of their value. In liquida- 
tion prooeedingH : — Held : there had 


heen a valid furthei* ailvaiiCN? to the, 
exU'iit of the value of the goodH, whlcli 
wan aecured by the mtge,—/£e Goon 


Hoi'k Piuii'kiktakv, Ltd., A'x p. 
Hurlky (LiQCinAYoii) (1905). 24 N. Z. 
L. K. '5.-N.Z. 
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0, — Further advarvcea : Sub-sect. 2. Sect. 7 : 

Stb-seci. 1.] 

when notice was given to him of the distiller’s 
charge ; & this priority was not affected by a 
custom of trade alleged to exist between publicans, 
brewers, & distillers in London. — ^Menzies v. 
Lightpoot (1871), L. R. 11 Eq. 459 ; 40 L. J. Ch. 
601 ; 24 L. T. 695 ; 19 W. R. 578. 

AnnatcUion: — ^Retd. Union Bank of Scotland v. National 

Bank of Scotland (1886), 12 App. Can. 60, n. 

1779. .] — SiSH V. Hopkins (1730), 

Amb. 794 ; 27 E. R. 506, L. C. 

1780. .] — A. mtges. an estate to B., 

to secure future advances. He then mtges. the 
same property to C., who gives notice of his security 
to B. Qu. : whether the rights of B. under his 
mtge. security are affected by the transaction 
between A. & C. — Johnson v. Bourne (1843), 2 
Y. & C. Ch. Cas. 268 ; 7 Jur. 642 ; 63 E. R. 118. 
Annotation : — Conid. Hopkinson v. Holt (1861), 9 H. L. CaH. 

5U. 

1781. .] — Shaw v. Neale, No. 1774, 

ante. 

1782. .] — The owner of land, after 

depositing the title deeds with a bank as security 
for all sums then or thereafter to become due on 
the general balance of his account with the bank, 
contracted with the knowledge of the bank to sell 
the land to one who had notice of the terms of the 
deposit. The vendor afterwards paid into his 
own account at the bank sums which in the whole 
exceeded the debt due to the bank on his balance 
at the time of the contract of sale, so that that 
debt was discharged. The bank, without giving 
notice to the purchaser, continued the account 
made fresh advances to the vendor, so that on the 
general balance there was always a debt to the 
bank. The purchaser, who never had notice of 
the fresh advances, paid the purchase-money by 
instalments to the vendor : — Held : on the principle 
of Hopkinson v. Bolt, No. 1776, ante, the bank had 
no charge on the land as against the purchaser for 
the fresh advances. — L ondon & County Banking 
C o. V. Ratcliffe (1881), 6 App. Cas. 722 ; 51 
L. J. Ch. 28 ; 45 L. T. 322 ; 30 W. R. 109. 

Annotaiions : — ^ReU. Union Bank of Scotland v. National 

Bank of Scotland (1886), 12 App. Can. 60, ii. ; Parkinson 

V, Wakoiiold (1889), .0 T. L. R. 562; Dooley v. Lloyds 

Bank, 11912] A. C. 756. Mentd. Glyn Mills v. East & 

West India Dock Co. (1882), 7 App. 6as. 691. 

1783. .] — Tlie arts, of assocn. of a co. 

registered under Cos. Act, 1862 (c. 89), provided 
that the co. should have “ a first & permanent 
lien & charge, available at law & in equity, upon 
every share for all debts due from the holder 
thereof.” A shareholder deposited his share 
certificates with a bank as security for the balance 
due & to become due on his current account, & 
the bank gave the co. notice of the deposit. The 
certificates stated that the shares were held subject 
to the arts, of assocn. ; — Held : the co. could not 
in respect of moneys which became due from the 
shareholder to the co. after notice of the deposit 
with the bank claim priority over advances by the 
bank made after such notice, but the principle 
of Hopkinson v. Bolt, No. 1776, ante, applied. 

As soon as he [the mtgee.] is aware tliat the 
property on which ho is entitled to rely has 
ceased so far to belong to the debtor he cannot 
make a new advance in priority to that of which 
he has notice (Lord Blackburn). — Bradford 
Banking Do., Ltd. v. Briggs Co., Ltd. (1886), 


12 App. Cas. 29 ; 56 L. J. Ch. 364 ; 66 L. T. 62 ; 
36 W. R. 521 ; 3 T. L. R. 170, H. L. ; revsg. 
(1886), 31 Ch. D. 19, C. A. 

Annotationa : — Apld. Miles v. New Zealand Alford Estate 
Co. (1886), ,S2 Ch. D. 266. Conid. Union Bank of 
Scotland v. National Bank of Scotland (1886), 12 App. 
Cas. 60, n. : West v. Williams, [1800] 1 Ch. 132. 
BeM. Newfoundland Government v. Newfoundland Ry. 
(1888), 13 App. Cas. 109 ; Deeley v. Lloyds Bank, 11012] 
A. C. 756 ; Maokereth v. Wigran Coal & Iron Co., [1016] 
2 Ch. 203 ; Bank of N. T. Butterfield v. Golinsky, [1026] 
A. C. 733. Mentd. Bank of Africa v. Salisbury Gold 
Mining Co., [1892] A. C. 281 ; Boalere. Brodhurst (1802), 
8 T. L. H. 308 ; Rainford v. Keith & Blackman Co., [1005] 
2 Ch. 147 ; Hickman v. Kent or Romney Marsh Sheep- 
Breeder’s Assocn., [1015] 1 Ch. 881. 

1784 . .] — A disponee who holds pro- 

perty on an ex facie absolute title of ownership, 
but in security only of advances made & to be 
made to the disponer, is not entitled to hold the 
property for repayment of advances made after 
he has received notice that the disponer has, for 
a valuable consideration, conveyed his reversionary 
right in the property to another. — U nion Bank of 
Scotland v. National Bank of Scotland (1886), 
12 App. Oas. 63 ; 56 L. T. 208, H. L. 

AnndcUiona : — Consd. West v. Williams, [1899] 1 Ch. 132 ; 

Deeley v. Lloyds Bank, [ 1 91 2 ] A. C. 7 56. Mentd. Heritable 
Reversionary Co. v. Millar, [1892] A. C. 598 ; Bank of 
Scotland V. Macleod, [1914] A. C. 311. 

1785 . .] — In Oct. 1864, certain pro- 

perty was mortgaged to A., B., & C., who were 
trustees, as joint tenants to secure £3,000 & 
interest. In Feb. 1866, the same property was 
mortgaged to li. to secure £3,500 & interest. In 
Oct. 1876, a further charge was executed in favour 
of the first mtgees. to secure £1,600 & interest. 

A. died in May, 1883, & B. died in Jan. 1889. 
B., who was a solr., acted for all parties on the 
occasions of the creation of all three securities, 
& had actual notice of the second mtge. & of the 
further advance when th(?y were created, but h(' 
failed to communicate the fact of the second 
advance to his co-mtgecjs., & they had no personal 
knowledge of its existence at the date of the furth(*r 
advance ; — Held : pltfs., who were the successors 
in title as trustees of the first mtgees., were not 
entitled to tack the amount due in respect of th(^ 
further advance to the amount due on the first 
mtge. so as to postpone defts. who represented tluj 
second mtgee. 

In the case of a intgc*. of real estate to joint 
tenants to secui’e a debt due to them jointly, it 
cannot be said as against strangers that any 
one portion of tlie security or of the debt b(ilongs 
to any one of the mtgees. : each is entitled to 
the whole ; & if notice of a second incumbranct* 
is given to any one of them that creates an equity 
against one in respect of the whole sufficient to 
prevent any tacking.— F reeman v. LAiNti, [1899] 
2 Oh. 355 ; 68 L. J. Ch. 586 ; 81 L. T. 167 ; 48 
W. R. 9 ; 43 Sol. Jo. 625. 

Annotations : — ^Reld. Taylor v. Loudon & Gouiity Banking 
Co., London & County Banking Co. r. Nixon, [1901] 2 Ch. 
231 ; Re PlilllipB’ Trusts, [1903] 1 Ch. 183. 

1786 . Further advance in pursuance 

of covenant In first mortgage.] — The doctrine of 
Hopkinson v. Bolt, No, 1776, ante, that after notice 
of a subsequent incumbrance, a first mtgee. cannot, 
as against that incumbrancer, tack to his debt 
further advances made by him to the mtgor. 
applies to further advances made in pursuance of 
an obligation or covenant on the part of the first 
mtgee. entered into at the time of the first mtge. 

The owner of a life interest in personal estate. 


PART XI. SECT. 6, SUB-SECY. 2, 

1770 i. Wither further advances may 
oe tacked — Made after notice of subse- 
VuetU viortgaoe .} — ^Blacxucy v. Kknny 


(1889), 16 A. R. 522.— CAN. 

1770 ii. .) — RoTAL Bank of 

Canada v. Dorking, [1024] 1 D. L. R. 
488 ; 11924] 1 W. W. R. 251 ; 38 


B. C. R. 257.— CAN. 

1779 iii. .]— Union Bank 

OF Scotland v. National Bank of 
Scotland (1886), 12 App. Ooa, 63. — 
BOOT. 
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who had already mortgaged it, mortgaged it a 
second time to two persons, his uncles, who had 
no notice of the first mtge. One of the conditions 
of the second mtge. was, that the mtgor. should 
make a settlement of his life interest, so that that 
interest should bo made determinable on alienation 
by him, with a trust in that event for the applica- 
tion of the income, at the discretion of the trustees, 
for the maintenance, support or benefit of the 
settlor, his wife if any & children or remoter issue, 
& his sisters & their children or remoter issue, & 
a settlement to that elTect was executed con- 
temporaneously with the execution of the second 
mtge. At the date of the second mtge. the first 
mtgee. had not given notice of his mtge. to the 
trustees of the will which created the life interest, 
& he did not give them notice until nine months 
afterwards, before which time noti(;e of tlu* second 
mtge. & of the settlement had been given to (hem. 
Notice of the first mtge. was given to the second 
mtgees. about five weeks after the notice to the 
trustees : — Held : the uncles were entitled, in 
respect of their original advance & all further 
advances made by them to the nephew before they 
received notice of the first mtge., to priority over 
the first mtgee., but the settlement must be treat ed 
as voluntary, 6c the first mtge. was entith'd to 
priority over it. — Wkst v. Wiujams, [1899J 1 
Ch. 132 ; 08 L. J. Oh. 127 ; 79 L. T. 575 ; 17 W. U. 
308, C. A. 

Minotaiion : — Cossd. iJecley r. Lloyds liuok, llU12j A. C. 

756. 

1787, Made before notice of subsequent 

mortgage.] — In 1850 an equitable mtge. was 
created, & in 1858, it was transferred to pltfs., 
who made further advances, Ac obtained a lc‘gal 
mtge. three months afterwards : — Held : jdifs. 
had priority over a chai’ge cr(‘att*d by a r(*gist(Ted 
judgment obtained against the mtgor. two days 
before the transfer, for all their subsequent 
advances made bond fide. Ac witliout notice, of the 
judgment. — Cooke v. Wilton (1800), 29 Ileav. 
100 ; 30 L. J. Ch. 407 ; 7 .lur. N. S. 280 ; 9 W. K. 
220; 54E. K. 504. , , , ... 

Annolaiion : — Reid. Taylor r. London 

Co., London & County Hankiiuf (.’o. r. Mxcni, IIUOIJ 2 C h. 

2 ^ 1 . . , 

1788 , ;j — Testator, in 1832, devised 

his copyhold estate, whicli was subj(?ct to a nitge., 
to his wife for life, Ac tlien t o his cbildri'ii. H he will 
was never proved, & no noti(;e ol it was eiittu’ed oji 
the ct. rolls. The widow <*migrated in 1815, 
leaving her eldest son in possession of the est.ate 
as her agent. In 1851 the son, falsely reprc^senting 
himself to be in possession as heir of his father, 
procured a further advanei; upon mtge. of the 
estate, Ac the original mtge. being^trausflUTed U) 
the second mtgee. he claimed a right to his 

further advance. Th(^ widow died m l«8fi0;”- 
Held : the mtgee., having the legal estate, Ac having 
no notice of any adverse title, was c*nUth*d to be 
protected against the rights of the eliihlreii. Ac to 
tack his further advance. -YouNO loUNii 

(1867),L.R.3Eq.801. ,, 


1789. 

ante. 


1 1 :'.j___\Vest r. Williams, No. 1780, 

BuUdlng society mortgage.]— 

ES, Vol. VII., pp. 181, 482, ^os. 1<U-10«. 


Societies 


Sect. 7.— EFFECT OF DEATH OF MORTGAGOR. 

Sub-sect. 1. — llioiiT aoain.st IIkiu. 

See, now. Law of Property Act, 1 (c. 

1790. AUowed to avoid circuity of action.]— 

ShrapneUj V. Blake ( 1737), West ieiwp* llard. 


IGG; 25 E. 11. 87G ; sub nom. Shabpnbll v. 
Blake, 2 Eq. Cas. Abr. G03, L. C. 

1791. .]— Mtgee. who lent a further sum 

upon bond, shall not be allowed to tack it to his 
mtge. in preference to creditors under a trust 
created by the will of the mtgor. for payment of 
debts. 

The rtiason why the heir of the mtgor. shall not 
redeem the mtge. without paying the bond like- 
wise, is to prevent a circuity, because the moment 
the estate descended it became assets, Ac liable 
to the bond ; the same rule will hold as to a devisee 
of the mtged. premises. — H eams v, Bancb (1748), 
3 Atk. G30 ; 2G E. 11. 1162, L. C. 

FoUd. Price r. Ftistnedgro (1770) Amb. 685 ; 
AdaiuH V. Claxton (ISOl), 6 Vos. 226. Apld. I’G® 

(1875). 26 W. U. 440. Mentd. Heroy r. Dimvoody (1793), 
4 Bro. C. C. 257. 

1792. .] — Jackson v, Langford, No. 1764, 

ante, 

1793. .1 — Jones v. Smith, No. 1594, ante, 

1794. In what cases — Bond debt.] — S t. John 
V, U(n.FoiiD (UU(7), 1 Cas. in Vh, 97 ; 22 E. B. 
712. 

Annotation ~ Apld. Doinnry r. Mot calf (1715), Glib. Ch. 104. 

1795. .]— CiiALLis V, Casboun, No. 

114(1, ante. 

1796. — ■ .] — One seised in f<‘e mortgages 

; to A. iS: aftiu-wards binds himself iS:. his heirs by 

boiui to A. A dies ; if the hi*ir eomes to redeem this 
mtgi‘. he must pay the bond debt as well as the 
mtge., but if the Ju'ir assigns the equity of 
red(*mi»tion to .1. S. who brings his hill to redeem, 
he sliaJl ]>a.v tlit^ mtge. only, Ac not the bond. 
Coleman r.* Winch (1721), 1 P. Wins. 775 ; Proc. 
Ch. 511 ; 24 K. H. G09, L. C. 

Annotationti Polld. Kolfo r. ( ’bOHicr (I S55). 20 IJoav. 010 
TlioiiuiK t’. Theman (1856), 22 Ilcav. 611. 

1797 . .] — Tlui heir cannot redeem 

without paying the mtge. money, Ac the money 
due bv bond too.— Mayew v. Copping (1720), 
Mos. 239 ; 25 E. U. 370, ij. C. 

1798. - - .) — Shhapnell V, Blake 

(1737), West lewp. Hard IGG ; 25 JC. K. H7G ; sub 
notn, SiiARCNELL JJi.AKE, 2 Eq. (’as. Abr. 003, 
J^. (■. 

1799. .| - Mtgt^e. may tack to his 
mtge. a liond by mtgor. against his heir-at-law, 
not- against ])ui*(’haser for valuable consideration. 
TitoroHToN Thouojiton (1748), 1 Ves. Sen. 
80 ; 3 Atk. 0.50 ; 27 E. B. 908, L. C. 

AnnotationH : Folld. AdaniM r. Claxton (IHOl). « VoH. 226. 
Montd. O’Grwiy c. VVlImol , 1 1 U1 6 J 2 A. (*. 2.11 . 

1800. .1 - Jackson v, Lanopoiu), No- 
1751, ante. 

1801. •! Mtg(‘e., having also a bond, 
cannot tack it, against other speidalty creditors; 
thougli he may against the heir. — LowTiUAN v. 
llAHKL (1790), 3 Bro. C. C. 102; 29 E. K. 407, 

AnnotaJ ion. : Reid. .Luich r. Smith (1701), 2 Vch. 372. 

1802. .j -Jones v. Smith, No. 1694f 

ante. . . , 

^803. .] — The dilTerence whicli arises 

from the alienation appears stronjjly in the case 
of a mtgor. b<;coiriing Hubseijuently indebted to the 
mtgee. on bond, Ac then dying. The ht*ir (^nnot 
himself redeem the mtge. without paying the bond ; 
but the assignee of ihc3 (squity of redemption from 
the heir may redeem the mtge. without paying the 
bond (I.ANODALK, M.B.). -Bichahd.son V. 

(1813), as repoil/i-d in 7 Beav. at p. 112 ; lo 
L. J. Ch. 180 ; 49 K. K. 1000. 

AnnotidUnu* :~1lleniA, Pimm tn Inaall (1849). 1 & Tw. 

487 ; Klmi«rloy n. JorvlM (J856), 22 Boav. 1 ; Dllkes v, 
Broadiuearl (IH60), 2 OUT. 113. 
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Sect, 7. — Effect of death of mortgagor : Syb-secta, 1 , 
2, 3 cfc 4. Part XII, Sect, ] ; Svib-aect. 1.] 

1804. .] — Ex or. of mtgee. lends a 

further sum on bond ; may tack, as against the 
heir or devisee of mtgor., but not as against other 
creditors, if the estate be charged with, or devised 
for, payment of debts. — Price v, Fastnedge 
(1770), Amb. 085 ; 27 E. R. 444. 

1805. Judgment debt.] — Cannon v. Pack 

(1714), 2 Eq, Cas. Abr. 226 ; 22 E. R. 192, L. C. 

1806. Simple contract debt — Against cus- 

tomary heir.] — Since the 3 & 4 Will. 4, c. 104, a 
mtgee. of copyholds may tack a simple contract 
debt to his mtge. debt, as against the customary 
heir or devisee, but not as against specialty, 
creditors. It seems also that a mtgee. may tack 
a simple contract debt to his mtge. debt as against 
the heir, devisee or cxor., wliercver the equity 
of redemption is assets in their hands for i)ayment 
of simple contract debts. — Rolfe v. (-hester 
(1855), 20 Beav. 610 ; 25 J.. .1. C^h. 244, 247 ; 52 
E. R. 739. 

An>noiMinnH BeM. TJioiiiaH V. Thomas (IS/iO), 22 Boav. 

|{41 . Mentd. Talhot, v. Frvrv (1 878), i) Ch. I). .'>(>8. 

1807. .] Mtgee. may tack simple 

contract debts to his mtge. as against the heir 
whei-c the property dc'seendod is assets in his 
hands for j)ayment of simple contract debts, 
tt consequently since 3 & 4 Will. 4, c. 104, a mtgee. 
of freeholds may tack his simple (contract debt as 
against the lieir. — ^rnoMAS v. ^.Phomas (1856), 22 
Beav. 341 ; 25 L. .1. Ch. 391 ; 28 L. T. O. S. 55 ; 
4 AV. R. 345 ; 52 E. R. 1139. 

1808. Arrears of interest.] — The heir of a 

mtgor., who has covenanted for himself & his 
luiirs to pay the mtge. debt interest, cannot 
j‘(‘doom without paying arrears of interest to the 
extent of twenty yt^ars, the mtgee. being entitled 
to tack the aiTears of interest to the debt as against 
the heir. — E lvy v. Norwood ( 1 852), 5 l)e G. & Sm. 
240 ; 21 L. J. Ch. 716 ; 19 L. T. O. H. 198 ; 16 
.lur. 493 ; 64 E. R. 1099. 

: — ^Apld. Sinclair v, JackKoii (18.53), 17 Boav. 

40.5. Consd. lie Stoatrs Mortgaprod Estates (187(>)» 2 

Oh. I). 713. Reid. Keiisiiifftoii v. Bonverie (18.54), 24 

L. T. (). S. 187 ; Roddatn r. Morlcy (18.50), 2 K, & J. H3(i ; 

Itouiid V. Bull (1861), 30 Boav. 121. 


SuR-WECT. 2. — Right against Devisee. 

Sec, now, liaw of Propiu'ty Act, 1925 (c. 20), 
s. 94 . 

1809. Tacking a bond debt.] — Ciiallis v. Cas- 
BOIIN, No. 1746, ante, 

1810. Beams v. Range, No. 1791, ante, 

1811. By executor of mortgagee.] — Price 

V, FASTNKrxiE, No. 1804, ante. 

1812. Tacking simple contract debt — Customary 
devisee of copyholds.] — Rolfe v. Chester, No. 
1806, ante. 


Sub-sect. 3.-- Right against (Creditors. 

See, now, Daw of IVopc'rty Aot, 1925 (c. 20), 
s. 91. 

Sec Administration of Estates Act, 1833 (c. 104) ; 
Administration of Estates Act, 1925 (c. 23), s. 56, 
sched. II., Part I. 

1813. No right to tack — Bond debt.] —IIeams r. 
B.\nce, No. 1791, ante . 

1814. .1 ,lA('iv8GN r. Dangpord, No. 

1754, ante, 

1816. .j IhiicE r. Fastnedge, No. 

1801, ante. 


1816. .] — lAlWTHlAN V. HASEL, No. 

1801, ante. 

1817. .] -Jones v. Smith, No. 1594, 

ante. 

1818. .] — ( I ) Mtgor. died, & a bill was 

filed by the mtgee. for the administration of the 
estate payment of the mtge. The mtged. pro- 
perty was sold, & the produce paid into ct. to a 
general account, & accumulated for a series of 
years : — Held : mtgee. had no right to treat the 
fund as appropriated to the mtge., &> take the 
accumulations. 

(2) Mtgor. died, having made his real estate 
equitable assets. Defts., who were both mtgees. 
& bond creditors, were held not entitled to tack. — 
Irby v. Irby (1855), 22 Beav. 217 ; 52 E. R. 1091. 
Annotationfi Distd. Pile v. Pile (1875), 23 W. 11. 440. 

Mentd. Talbot v, Frcre (1878), 9 Ch. D. 668. 

1819. Simple contract debt.] — Rolfe v. 

Chester, No. 1806, ante. 

1820. .J — The owner of freehold pro- 

perty mortg«agcd it <to died insolvent, having devised 
his real & personal estate to trustees for payment 
of debts. In a suit for the administration of his 
estate the mtgee. consented to an order directing 
the property to be sold & the proceeds to be carried 
to a separate account, the order being expressly 
without prejudice to his right to have simple con- 
tract debts due to him from the mtgor. satisfied 
out of the proceeds : — HeM : he liad no right to 
tack simple contract debts to the i)rejudice of 
other creditors, & the proceeds were not to be 
regarded as sale moneys in his hands so as to give 
him a right of retainer in respect of such debts ; 
& consequently the balance left after payment of 
the mtge. debt must be carried to the account of 
the general estate. — P ile v. Pile (1875), 23 W. R. 
440. 

1821. .J — No tacking against creditors or 

assignees foi* valuable consideration. Trustee not 
charged with a loss by the failure of the banker 
to the agent ; in whose hands the money was 
deposited pending a transaction for the change? of 
a trustee. No lien under the circumstances. 
Upon further directions a question decided by the 
master was opened, without any exception : all 
the circumstances appearing on the report. — 
Adams v. Claxton (1801), 6 Vcs. 226 ; 31 E. R. 
1024. 

Annotations .—Reid. Pile r. Pile (1876), 23 W. IL 446. 

Mentd. Vulliamy r. Noble (1817), 3 Mer. .593 ; Brown r. 

SaiiHonio (182.5), M‘Clo. & Vo. 426 ; Haw r. Ciittun (1832), 

9 BinR. 96; Morgan r. Evans (1834), 8 Bli. N. S. 777 ; 

Cooper r. Cooper (1838), 7 L. J. Ch. 253 ; M‘Fadclen r. 

.IciiKyns (1842), 1 Uuru, 458 ; Ottuy r. l^ensain (1842), 

1 Hare, 322. 


Sub-sect. 4. — Right against Assignees op 
Equity of Redemption. 

See, now, Law of Property Act, 1925 (c. 20), 
B. 94. 

1822. No right to tack — Bond debt.J — Mtgor. 
borrows more money on bond, the vendee of the 
lieir of the mtgor. shall redeem the land without 
paying the bond debt.— Bayly r . Robson (1608), 
Pr^e. Ch. 89 ; 21 E. R. 43, L. C. 

1823. - CHALI.IS V. Casborn, No. 

1746, ante. 

1824. - - •! UoLKMAN r . Winch. No. 

1796. ante. 

1825. •! Tlie purchaser of the equity 
<>f i*edemption is intithxl to stay proceedings in an 
ejectment brought by the mtgee., on paying tlie 
mtge. debt & \ 5 dth 0 ut paying a bond debt due by 
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the mtgor. to the mtgee. before the purchase, & 
whereof the purchaser had notice. — Archer d. 
Hankey V. Snapp (1738), Andr. 341 ; 2 Stra. 1107 : 
95 E. R. 426. 

.]— Troughton V. Troughton, 

No. 1799, ante. 

1827 . .] — Jackson i\ Lanofoud, No. 

1754, ante. 


1828 . .] — Richardson v. Horton, 

No. 1803, ante, 

1829 . .] — Adams v. Claxton, No. 1821, 

ante. 

Assignee in bankruptcy .]~5rc Nos. 1739-1741, 

ante. 

Tacking Judgment debt.]— Sect. 5, sub sect. 
3, ante. 


Part XII. — Priority of Mortgagees. 


Sect. 1 .--MORTGAGES OF LAND. 

Sub-sect. 1. — In General. 

Sec, now. Law of Property Act, 1925 (c. 20), s. 97 ; 
Land Charges Act, 1925 (c. 22), ss. 10, 13. 

1830. Rules of priority — Priority in mortgages of 
personalty distinguished.] — Although a mtge. tlcbt- 
is a chose in action, yet- where the subject of the 
security is land, the intgoe. is treat(*<l as having 
“ an interest in land ” A priorities are governed 
by the rules applicable to interests in land tS: not 
by the rules which apply to interests in jxTsonalty 
& leaseholds arc real estate for the purposes of the 
rule. 

In 1882 T., a solr., advanced money of his own 
\ipon the securit y of leaseholds mortgaged t-o him 
by sub-demise. In 1889, being then on(‘ of t he 
two trustees of the 13. settlement, he received a 
sum of monc‘y belonging to the setth'iiient k 
without the knowledge of his co-trustee, fraudu- 
lently applied it to his own use. By entries in 
his books, under th<5 heading of tluj trust, la* 
purported to appropriate his ow'n mtge. (hd>t to 
answer the sum of which he had defrauded the 
trust estate, hut ho never communicated the 
purported appropriation (*ith(u* to his co-trustee 
or to his cestuis que trust, all of whom W(*re sui 
juris. In 1896 the appropriation b<‘<%'inie known 
to one of the cestuis que trust, w’ho was a solr. k 
acted as such for the others, but although they 
had all become absolut(‘ly (‘ntitled in possession 
to the trust funds they never <!alled upon th(? 
trustees to transfer them, k no inquiry was made 
resi)ecting the mtge. In 1889 T. was also a 
trustee of the T. settlement. In 1895. T. having 
then become soh? trustee of that settlement, N. 
was appointed co-trustee, k at N.’s request, on 
T.’s representation that tiie trust funds included 
the above-mentioned mtge. debt, k sfKurities, 
the representation being Kupj)orted by his pro- 
duction to N. of the d(H‘ds, T. executed a legal 
transfer into the joint names of himself k N., N. 
being then totally ignorant of th(* existence of t he 
B. settlement k of T.’s secret appropriation 
thereto. The deed of transfer had beem prc‘pared 
by T. as solr. to the T. trust k the mtge. k other 
title deeds remained in his custody as such solr. 
In 1897, T., without N.’s knowledge, deposit<‘d tlu^ 
deeds with his bankers as security for a debt due 
from him to them, at the same time executing to 
them a deed poll by which he charged the debt 
upon all his estate k interest in the propciriy 
comprised in the deeds, k undertook to c^xecuU* 
on request a legal mtge. ; k he thereby declared 
that during the continuamre of the w^curity he 
would hold all his iuL^rest tluMH-hy eharg<*d in 


trust for the bank as mtgeos. ; k he appeunted 
three oflicers of the bank his attorneys for him k 
on his behalf, k as his act k deed, t^) exeeut'e any 
such legal mtge. as aforesaid. At- t.hat time the 
bank had no notice of eit lu‘r of t lu‘ two settlements. 
In Mar. 1898, T., absconded, k in Apr. 1898, 
mtice was given to the bank of the T. settlement-, 
but they had no not-ict' of the H. settlement. 
Not-withst-anding the notice*, t he bank purport^ed 
to <‘xeeute t-o themselvi's by their threi* otticers 
as T.’s attorneys under t he di'etl poll a legal mtge. 
of the leaseholds comprised in the deposit-(>d deeds. 
In actions to ascertain tin* priorities of th<‘ IL 
setth'ment th(' T. s(‘ttlement A the hank to tlic' 
benefit of t he mt-g(\ debt & securith's : - //c/rf ; 

(1) assuming then^ was a good appr(>f)riation in 
favour of the 13. HettU^ment, N., as trust tM* of the 
T. H<d-t lem(‘ni, k having no notici* of t he apjiropria- 
t-ion, could not he d(»priv<*d of the advantage 
acquired by him as a-gainst tlu* B. Hcttlement^ by 
the possession of the lega.l (*st-at-(‘ in one moiety’ of 
the mtge. debt- A securities, k of tin* better right 
to the legal estate in the ot h(*r moiet-y which had 
become v(*st(‘il in the bank through ’P.’k mtge. 
to them operating as a Kc*V(*rance of the joint 
t-(*nancy betwiM^i himself AN.; cS: N. must Im 
treat-enl as an innoc(‘nt pui’chaser for value without 
neitice, on the ground that by ac(u‘ptirig the 
transfer of the intgt*. debt k seirurities he gav(^ up 
his right to sin* T, for the debt- due t-o the T. 
H(d.th*nient ; N. was prot ect-eal by (-onv<‘ya.n(ung 
Act, 1882 (c. 39), s. 3 ( I ), A (2), from being afTected 
with constructive nolic,e of the appropriation t-i> 
the Jk s<*ttl(‘ment because; no jamsible in(|uirie;H or 
insiM'ctiein by N., <tv any indepemde;nt solr. em bis 
be'half, weaild have brought- thei appreipriation U> 
the; 13. He*t.t Icmeuit to his knowlealgei, k the; appro- 
priatie)n eJiel not “ erenne t-e> the; kneiwleelge; of ” T. 
<‘ith<*r as N.’s He»lr. en* “in the; same transaction in 
re*HpeH;t to which the^ epjejstion ed neitic;e arewe; ” ; 

(2) inasmuidi as the bank had, at the; elate' of the, 
mtge*. tej them in Apr. 1898, ne)tie;e e»f the; T. 
set-tleirient they could ned be; allow<;d to gain 
priority over that He*t-tle;nie;nt- by me;an8 of the; Icjgal 
estate they had acjpiired in an undivided moiety of 
T.’s mtge. debt k Ke;curit-ieH, their mtge. not 
reflating back to the elate* of t he* deed poll of 1897 ; 

(3) N. as tru8te;e; of the; se'ttlement, was entitlenl 
to the mtge. de;ht k 8e;curities in priority U> both 
the 13. sed/tlement k the bank, k the bank was 
ordf^rejd to reconvey to him as such trustee; the; 
legal estate ve8k;d in them, A to deliver uj) the; 
deeds accordingly. 

(4) Qu. : w'he;the‘r, whf;n tin; (jstaks of a prior 
& Hubsc'quent incumbrancer are; both <;(]ui table,, 
the rule-s as U> jmstponenient, in Northern (Utuniies 


PART XII. SECT. 1, SUB-SECT. 1. 

g. liuUs of priurily.] — When* a 
iiitgec*.. Hubseqiieutly to the execution 
of the mtge. deed, takes another mtge. 


in re-iieeval of the foriuei* dcMnl. }te has 
priority over iiiciimbraiu;eM HiibH<;quciit 
te> the; first diM>d. — ^ALA.vejARAN CilKrri 
t*. Lakshmana.v Ciikti'I (1896), 1. L. Ji. 


20 Mad. 274.— IND. 

h, . — j — Whejn; there are two 
ffitges. on a singlo property k a person 
advaneMM} money fur the payment of 
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Mortgage. 


Sect. 1 . — Morigages of land: Svb-seeta. 1 <& 2, A.] 

of England Fire Insurance Co. v. WMpp, No. 2088, 
postj are not excluded. 

(5) An equitable mtgee. who has made an 
advance without notice of a prior equitable title, 
may gain priority by getting in the legal title, 
unless there are circumstances which make it 

csise which falls 

within this exception is where the mtgee. has notice 
that the legal title, at the time when it is so got 
in, IS held on an express trust in favour of persons 
who assert a claim to the property (Stirling, J.), 

(6) I next proceed to consider the order of 
priority between the purely equitable titles. This 
IS governed by order of time— unless there has 
been some act or omission on the part of the owner 
of an equitable title prior in point of time, such as 
to cause that title to be postponed to a subsequent 
equitable interest (Stirling, J.). 

(7) Where the relation between the equitable 
incumbrancer &; the person in possession of the 
title deeds is not merely that of mtgee. & mtgor., 
but 18 of a fiduciary nature, as, for example, that 
of ceetm gue trust & trustee, as client & solr., 
there is a great body of authority to show that the 
eqmtable incumbrancer is not to be deprived of his 
priority by reason of the improper acts of the 
person entrusted with the deeds, so long, at all 
events, as the encumbrancer has no ground to 
suppose that there has been any want of good 
faith on the part of the custodian of the deeds 
^TiRLiNG, J.). — Taylor v, London County 
Banking Co., London & County Banking Co. v. 
Nimn, [1901] 2 Ch. 231 ; 70 L. J. Ch. 477 ; 84 

413 i 46 

Sol. Jo. 394, C. A. 

Av^icUum to (6) Consd. Walker v. Linoin, 119071 2 

Pldoock, Penny r. I»i<lc()ck 

2 Ch. 478 . liaclcllfro v. Abbey Hoad & St. John’s Wood 

Permanent Bldg. Soc. (1918), 87 L. J. Ch. 667. 

1881. What amounts to Interest in land — Mort- 
gage debt arising out of leaseholds.]— Taylor v. 
London & County Banking Co., London & 
Banking Co. v. Nixon, No. 1830, ante, 

** subject to prior Incumbrances " 
—Whether prior equitable charge Included— Charge 
unknown to mortgagee— No Intention to Include.]— 
Greenwood v, Churchill, No. 1919, post. 

1883. Mortgagee with Imperfect security — Sub- 
sequently perfected — After second mortgage to 
other party.] — Where a mtgee. holds under an 
imperfect security, & that security is recited as 
^ subsequent mtge. to another pivrty, 
the first mtgee. may notwithstanding maintain his 
priority, provided he can get his security perfected, 
although it was done after the second mtge. was 
Shuttleworth v. Bengough 
(1846), 8 L. T. O. S. 273. 

1834. Inquiry Into priorities— Persons entitled to 
conduct of lnqulry.]--Tho mtgor. & his incum- 

who first presented their petition, are 
entitled to the conduct of the inquiry. The 
absence of the mtgor. is immaterial, if an incum- 
br^cer joins with him in his petition, even 
although such incumbrancer should be the solr. of 
the mtgor., the validity of his incumbrance being, 
as yet in this case, undisputed by the other incum- 
brancers can, under an order made on this petition, 
dispute the validity of the security of the solr. of 
(Bomilly, M.R.).— W^ilson’s Mort- 
gaged Estates (1866), U W. R. 529. 

1835. Mortgage to trustees & their solicitors — 


In equal shares — Guarantee by solicitors of trustees’ 
portion — Whether conferring priority.] — Trustees 
acting under the advice of their solrs. invested 
£3,000, part of the trust fund, upon the security 
of a contributory mtge. for £6,000, the remaining 
£3,000 being advanced by the solrs. themselves. 
The legal estate in the mtged. property was not 
vested in the trustees, the mtge. being taken in 
the names of one of them & of a stranger to the 
trust. The mtgees. executed a contemporaneous 
declaration of trust declaring that their names 
should stand in the mtge. as to the sum of £3,000, 
part of the said sum of £6,000, & the interest 
thereof in trust for the trustees, & as to the further 
sum of £3,000, “ residue of the said sum of £6,000 
& the residue of the interest to become due & 
payable under the mtge., in trust for the solrs. 
By another contemporaneous document the solrs. 
guaranteed to the trustees the sufficiency of the 
security for the sum of £3,000 & interest, & further 
guaranteed to the trustees the repayment of the 
£3,000 & interest. The solrs. assigned their 
portion of the security to other persons, & were 
afterwards adjudicated bkpts. The mtged. pro- 
perty having failed to realise the whole of the 
£6,000 : — Held : the trustees were not entitled to 
priority for their £3,000 as against the assignees 
of the solrs. — Stokes v . Prance, [1898] 1 Ch. 212 ; 
67 L. J. Ch. 69 ; 77 L. T. 595 ; 46 W. R. 183 ; 
42 Sol. Jo. 68. 

1836. Priority as against portioners — Portion ap- 
pointed or payable subsequent to mortgage — Mort- 
gage for purpose of paying off earlier portion.] — 

Testator who died in 1851 charged three sums of 
£5,000 for children’s portions on his real estate. 
In 1880, two of the i)ortion8 had become raisable, &, 
in an action brought for the puri)ose of clearing 
the estate from charges, an order was made in 
May, 1882, directing that the two portions should 
be raised by a mtge. of the estate to be settled 
by the judge to a person who was then willing to 
lend the money. The mtge. as settled contained 
ivcitals of thi^ title to the portions & of the pro- 
ceedings in the action, & was expressed to be 
without prejudice to any charge which might be 
subsisting in the mtged. hereditaments under the 
will. The money was paid into ct. by the mtgee.. 
& was afterwards distributed among the i)crsons 
interested in the two portions. Tlie estate being 
now believed to be insufficient to pay the whoh*. of 
the said j)ortions, the mtgee. commenced the 
present action for the realisation of his mtge., 

& claimed x>riority ovta* the i)erson8 interested in 
the remaining portion ; — Held : on the construc- 
tion of the proceedings in the action, the judgment 
obtained, & the circumstances under which it was 
given, no interference with the chai-ge of the 
remaining portion was contemplat/t'd or a.uthoris(.*d, 

& there was nothing in tlu^ form of the mtge. settled 
by the judge which entitled pltf. to more than a 
charge on the estate for tlie two sums of £5,000 
pari passu with the third £5,000 (diarged thereon 
in equity by virtue of the will. — Nightingale v, 
Reynolds, [1903] 2 Ch. 236 ; 72 L. J. Ch. 564 ; 
88 L. T. 654 ; 52 W. R. 1, C. A. 

1837. Power to appoint prior to mort- 

gage.] — Under a marriage settlement made in 
1832 estates stood limited in 1854 to the use of A. 
for life, remainder to the use of ti’ustees for a long 
term of years to secure £20,000 as portions for 
younger children of the marriage, with remainder 
to B., A.’s eldest son, in tail male, with remainders 


mtsre. Is entirely dlsohaiwod.—HANU- It. Imuiry into priorOia — By 
cannot bo e,«t*lncd “mil: mIS! ( 1879 ); 
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over ; & the settlement contained a power for A. 
by deed or will to appoint the further sum of 
£10,000 as portions for younger children. In 
1854 B., "with A.’s consent, executed a disentailing 
assurance by which the estates were assured, 
subject to the uses & estates created by the settle- 
ment anterior to B.’s estate tail & to all powers to 
such precedent estates annexed, to such uses as 
A. & B. should by deed jointly appoint. There- 
upon A. & B., in exercise of their joint power, 
created a mtge. over the estates ; they also created 
a further mtge. over the estates paitly by the 
exercise of their joint power & partly by a grant 
of A/b life estate. In each case, upon tlie construc- 
tion placed by the ct. Tipon the mtges. the lands 
were assured by the operative part subject to the 
power to appoint the further sum of £10,000 as 
portions. Each mtge. contained a joint <te se»veral 
covenant by the mtgors. for quiet enjoyment, 
“ & that free & clear & freely clearly acciuitted 
& exonerated or released ” or otherwist^ indemnified 
of, from & against (i?/ier alia) former or other 
gifts, leases, jointures, portions, & all c4her 
incumbrances whatsoev(‘r. A. died, liaving by 
his will charged tli(» estates with tlie furtlu*!* sum 
of £10,000 as poitions for younger childrt'n. 
Questions of priority liaving arisen as bi‘tw(‘en 
these further jiortions A th(^ mtges. : — Held : tlu* 
covenant for quiet enjoyment did not c‘nlarg<‘ the 
operation of the sec^urity, & did not amount to a 
relea.se by A. of his power to api)C)int furilnT 
portions ; & tb<‘refore th<* further portions had 
priority over the mtges.— NoTTTDCiE r. Deuing, 
.Karan v . Dering, (lOlOl 1 Ch. 297 ; 79 L. J. Cli. 
439 ; 102 L. T. 145, C, A. 

Annntdlion ; — Mentd. lie Evered, Molinoux v. Kvered (1910), 

102 L. T. 691. 

Building societies.] — See Building Societies, 
Vol. VII., pp. 480-482, Nos. 1(K), 1(J2 108. 

Application of doctrine of notice— Between 
equitable mortgagees.] — Sec Sub-sect. 3, B., jfOsL 


SuR-SECT. 2. — Effect of Possession of 
Legal Estate. 

A. In General. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 97, Liind ChargtiS Act, 1925 (c. 22), hs. 10, 13, 
A qenerally. Equity, Vol. NX., pp. 290 ei seq. 

1838. Legal estate gives priority.]- A subw*- 
quent title which is both legal A (equitable, 
de^stroys a prior title in equity only.— JIagshaw v. 
Yates (1719), 1 Stra. 240 ; 93 E. K. 497, L. C. 

1839 , A. entitled for life to rents of 

houses, & for life or until he assigns them or 
becomes bkpt., etc., A then his wife entitk^d to an 
annuity during A. ’s life*. A. mortagexs, repH'sentiug 
himself to be entitled to the estate charg<*d with tin* 
annuity, in fee. The lutgee. files a bill for fore;- 
closure of the annuity, A the wife; claims a jirovision 
for herself A children out of it ; Held : the; 
assignee of the annuity for valuable; conside^ration 
was entitled to it without making any suedi 
provision for the wdfe A cliilelre*n of A.— Stantc^ 
V. Hall (1831), 2 Kuss. A M. 175 ; 9 L. J. O. S. Ch. 
Ill ; 39 E. K. 361, L. C. 

Annotatiofui Consd. Tidd r. Llnte r 

857. Reid. Life A.HHOcn. of ScoUaml r. .‘^Iddal (Ih«l), .» 


I>eG. F.&; J. 271. Mei 

M. 18.3 ; Massey v. P 

Blacklow V. Laws (1842 

(1850), 13 Boav. 62; Ke 

561 ; Re Peacock’s Tni 

1840 . .] — A party lending a large sum over 

an estate posse;ssed in fee simple stipulated to 
reeeiv'e as part security, in addition to a. bond A 
disposition in security in his favour, assignations 
to certain incumbrances of a prior date. The 
incumbrances wore paid by the trustee A agent 
of the borrower, but it did not appear with whose 
money. In a question between a party holding 
an incumbrance intervening between the assigned 
incumbrances A the bond A disposition in security : 
— Held : the presumption wtis, tliat the prior 
incumbrancers were paid with the money of the 
assignee ; A, as thei't; was no c;vidence to the 
contrary, the assignment conferred a preference 
over the interm(;diate ineimibrancei*. — Mackenzie 
V. Okr (1839), Mad. A Bob. 117 ; 9 E. K. 42, If. L. 

1841. .] — (’.. an equitable mtgee., (1851) of 

property, witli notice of a prior legal mtge. of it 
to A. A 13., as the exors. of tlieir brother, filed a 
bill for redemption or forc'closun; against A., B., 
A the mtgor. The bill stated that A., who was 
also an iinsecurt;d creditor of the mtgor., proposed 
to him tt) make: a transfer of the joint, mtge., to 
si'CuiM* the last-mentioned debt. 'JMu* mtgor., 
without <*xpr(‘ssly assenting to that otter, wrote to 
A. telling liim h(^ thouglit of w‘lling some part of 
the mtge. s<*eui’ity ; A if In; did so, he would give 
A. anot Ih*!* security for his debt. ; hut that he. A., 
could hold “the legal assigmiH'nt ” as exor. of 
his brother, until he was paid olT or r(*(H*ived the 
substituted secairitv. joint- mtge. was paid 

oft ; A A. A H. )>repared A ex(*eul(‘d a rt;a8Hign- 
ment to A. of tlje mtge. seeurit y ready for exc’cution 
by the mtgor., but did not deliver it to liini. Tlu; 
mtgor. suhs(*(iuent ly mortgaged the ('(|uity of 
reijenijfiion in tlu; pr<)p(Tty to D., wluTi all the 
de(‘<Js relating to if, including the reassignment 
exe(;utcd hv A. A Ih, were (h‘poHil(‘d with I). The 
mtgor. then (1858) absconded without having 
repaid or givt*n A. thi* substituUsl sticuril.y for his 
unsecured debt. wla*n also A. A K. first (txpressly 
Iieard of the <*(|uita.l)l<‘ mtge. to (\, A. A K. then 
(1859) conveyed all tlu‘ir interest in the iut,g(;d. 
prf>p<Tty to D. : — Held: j)ltf. was entitleil to 
pri<»rity, J). liaving advaiKU'd his rnotu*y without 
notice ‘of pltfs.’ mtge., A liaving received tlu; tith* 
deeds, ought not t-o he deprived of tliem, or required 
to produce* them without payment, of what, was 
due to liim.— EAiui a, .Iameh (18(i3), 8 L. T. 5, 
L. (’. 

1842. .1 In 1813 K. mortgaged an estate 

for a term of five hundred y(;ars to seeure a mtge. 
debt, whicli was ]»ai<l off in 1837 by his heir-at- 
law, hut luj assigniruuit. of tlu; t/(;nn was then 
<*x<;cut€;<l by the, mtgee. In 1819, Ji.’s h(;ir*‘at^ 
law, being iiu;n in posserHsion of tlu; estate, demised 
it for lives U) W. A in 1843 moiigaged the same 
estate to .1., when tlu; t<;rm was, by liiH direction, 
assigned by the original mtg(;e., who had been 
paid otX in 1837, in trust for the new mtgee., to 
secure his debt A then t<.> attend ; but neither the 
mtge. deed nor the; assignrrumt of the term contained 
any mention of the Jeaw; of 1810 to W* J L 

the Uiiin was not a satisfied t(;rra within 8 A 9 
Viet. c. 112, A so did not enure tlu^ protfjction of 


ltd. Tyler v. Lake (1831). 2 Russ. & 
arkor (1834), 2 My. & K. 174 ; 
), 2 Haro, 40 ; Greedy v. Lavender 
Tarsey’s Trust (1866), L. R, 1 Eq« 
sts (1879), 10 Ch. D. 490. 
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18881. Legal estate gives priurity.] ~ 
Msrchants Bank of Canada r. 
Morrison (1872), 19 Gr. 1. — CAN. 


1838 II. .1 — Fraskr V. Gunn 

(1881), 29 Gr. lU.— CAN. 


1838 iii. - . J— A. advaiic-AJil iiiouey 
to li. to pay olT a flwt intgc. to C. 
A reconveyanctf wsh made to H., who 
executed In favour of A. a charge on 
the land, A an agrooineiit to exwriite 
a valid mtge. AfterwanlR It was UIm- 
covered that B. hod previously given 


a Hocond iiiigo. to D. A. thereupon 
took a iiitge. from B. In a suit to 
HOttle priori ticH : — Held : a» B. had 
the legal cMtate he was entitled to 
priority. — G i.liviku v. Bank ok Auh- 
iltALAHiA (1885), 4 N. Z. L. It. 94 
(H. C.).— N.Z. 
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Sect. ]■ — Morlyageii of land; Suh-seci. 2, A. <& E.] 

the lessee & might therefore be set up by the heir- 
at-law of R. in answer to pltf.’s action. — Owen v. 
Owen (1864), 3 H. & C. 88 ; 33 L. J. Ex. 237 ; 
11 L. T. 137; 10 Jur. N. S. 884; 159 E. R. 
469. 

1843. •]—(!) The defence of purchase for 

value without notice may be sustained, although 
deft., in order to make out his title to the legal 
estate, must rely on an instrument which discloses 
the title of pltf., deft, not having had notice of 
such instrumtjnt at the time of his purchase. 

(2) The trustees of a settlement advanced the 
trust money on the security of real property which 
was conveyed to them by the mtgor., the mtge. 
deed noticing the trust. The surviving trustee of 
the settlement afterwards reconveyed part of the 
property to the mtgor. on payment of part of the 
mtge. money, which he appropriated. The mtgor. 
then conveyed that part of the property to new 
mtgees., concealing, with the connivance of the 
trustee, both ihe prior mtge. & the reconveyance. 
When the fraud was discovered, the cestuis que 
trust, under tht; settlement hied a bill against the 
new mtgees. claiming priority : — Held : the ct. 
would not interfere to take away the legal estate 
which i>a8sed to the new mtgees. under the recon- 
veyance. 

(3) The trustees of a settlement advanced the 
trust money on tlic security of real property which 
was conveyed to them by the mtgor., the mtge. 
deed noticing the trust. The surviving trustee 
afterwai'ds induced the mtgor. to execute a deed 
by which the mtged. property purposed to be 
conveyed to the trustee as on a purchase by him, 
thougli no money in fact passed. The trustee then, 
concealing the prior mtge. & showing title under 
the pretended jmrehase deed, conveyed the pro- 
pcirty to a mtgee. witliout notice : — Held : the ct. 
would not interefere to take away the legal estate 
from th(i mortgag(H\ 

(4) When a mtgee. is in possession of the legal 
estafo there is no equity to make him reconvey, & 
he is entitled to hold it until every part of his 
incumbrance has been paid (James, L.J.). — 
PiLCHKU V. Rawlins (1872), 7 Ch. App. 259 ; sub 
yiom. PiL(^iiEii V. Rawlins, Joyce v, Rawlins, 41 
L. J. Ch. 485 ; 25 L. T. 921 ; 20 W. R. 281, L. C. 
& L.J,1. 

AnrwiaiUms : — As to (2) ReM. Taylor v. London & County 
Hanking Co., Loudon & County Banking CJo. v. Nixon, 
[lUOl] 2 Ch. 2.31. As to (3) Retd. Taylor v. London & 
County Banking Co., London & County Banking Co. r. 
Nixon, 119011 2 (Jh. 231. Generally, Reid. Mumford v. 
StohwasHer (1871), L. K. 18 E<i. ,').'>(> ; Garnham r. Skipper 
(188.3), 53 L. T. 940 ; Bailey r. Barnos, [1894] 1 Ch. 25. 
Mentd. Gray r. Fowler (1873), L. B. 8 Exch. 249 ; Lloyd 
r. Grace, Smith, [1911] 2 K. B. 489. 

1844. If mortgagee without notice of prior 

incumbrance.] — A subsequent lease made to one 
by way of mtge., who had notice of a prior lease 
for raising children’s portions, was set aside. — 
Aldridge r. Duke (1079), Cas. temp. Finch, 439 ; 
23 E. R. 239. 

1845. .] — A. mortgaged copyholds to 

R. by deposit of copy of his own admission. A. 
died his lieir mortgaged them to C. by deposit 
of his own admission. C. afterwards sold 
conveyed the estate to D. D. had notice of B.’s 
security : — Held : .... conveyance to D. was 

void as against H. -Tylee v. Webb (1843), 0 
Beav. 552 ; J D. T. O. S. 408 ; 49 E. R. 9.39. 

Anntdation : Consd. nrw[l.t r. L<»us<»nioro (1851), 9 Hun*. 
449. 

1846. ,| Dloyd V. Aitwood, Ai'T- 
WOOD V. I.LOYD, No. 1696, ante. 

1847. - — Burden of proof of notice.] — 


An equitable mtg(.‘e. will not be preferred to a 
I subsequent legal mtgee., who has no notice of the 
equitable mtge. ; & the onus lies upon the former, 
claiming a priority, to prove that the latter had 
such notice . — Be Hardy, Ex p. Hardy (1832), 
2 Deac. &; Ch. 393. 

1848. Second & third mortgagees.] — 

Bates v. Johnson, No. 1885, post. 

1849. .] — Young v. Young, No. 1788, 

ante. 

I860. .] Taylor v. London & 

County Banking Co., London &> County Bank- 
ing Co. V. Nixon, No. 1830, ante. 

1851. .] —A purchaser who has, before 

completion of his purchase, received notice of an 
outstanding equitable interest must, in order to 
get a good title from his vendor, take care to see 
that that interest is got in or destroyed. If he 
chooses to complete in reliance upon the assurance 
of the vendor, or of the vendor’s solr., that the 
interest has been got in or destroyed, he does so 
at his own risk if it turns out that the interest is 
still outstanding, the conveyance to him of 
the legal estate, accompanied by the delivery, 
unknown to the owner of the equitable interest, of 
the title deeds, affords him no j^rotection against 
the prior equitable interest. 

Prior to the completion of a purchase of lease- 
holds the purchaser’s solrs. discovered the 
existence of an equitable mtge. not disclosed by 
the abstract, & required it to be discliarged. On 
completion of the purchase the vendor’s solr., who 
was also tlie solr. of the equitable mtgee., produced 
the memorandum creating the equitable mtge. with 
what purported to be a receipt, signed by the 
mtgee., for all moneys due on the security ; an 
assignment of the property by the vendor to the 
purchaser, passing the legal estate, was then 
executed, & the equitable mtge., the receipt, & 
all the other title deeds were handed to the pur- 
chaser. The receipt turned out to be a forgery, & 
on an action being brought by the equitable 
mtgee. against the j)urcha8er to establish the 
priority of his charge : — Held : as deft, had pur- 
chased with notice of an incumbrance whicli, as 
a fact, was still subsisting, the legal estate & 
possf^ssion of the title deeds afforded no protection, 
& pltf.’s equitable mtge. therefore had priority, & 
was still enforceable against deft. — Jared v. 
Clements, [1903] 1 Ch. 428 ; 72 L. J. Ch. 291 ; 
88 L. T. 97 ; 51 W. R. 401 ; 19 T. L. R. 219 ; 47 
Sol. Jo. 435, C. A. 

Annotations : — ^Reld. Porliam r. KcmpBUir, [1907] f Ch. 373. 

Mentd. Hooper r. Broinot (1903), 89 L. T. 37. 

What amounts to notice.] — See 

Sect. 13, sub-sect. 1, post. 

1852. No new equity acquired — Action by court of 
equity restrained.] — Roofer v. Harrison, No. 1931, 
post. 

1853. Purported second legal mortgage — De- 
livery of title deeds to second mortgagee — No 
evidence as to continuance of first mortgage.] — 

S., in 1841, executed a legal mtge. of leasehold 
property to J. to secure £300 & interest. In 1865 
he purport^ed to execute another legal mtge. of tlu*. 
same property to R. to secure £121 16s. & interest. 
R. had no notice of the first mtge., & the lease of 
the property was given up to him : — Held : R.’s 
mtge. was entitled to priority, inasmuch as no 
explanation was given of t!ie fact of S. being in 
possession of the lease. -Jones v. Rhind, Rhind 
V. .loNKS (1869), 17 \V. R. 1091. 

1854. Mortgagee trustees with legal estate - 
Mortgage of share of cestui que trust — Absence of 
notice — Priority over prior incumbrance.] — Funds 
belonging to L. were, on her marriage in 1834, 
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vested in three trustees, one of whom died in 1840, 
in trust for her for life for her separate use, without 
power of anticipation, & after her death for the 
(jhildren of the marriage, & in ease thei*(' should 
be none, for such p(M*Hons, if slie should di(‘ in her 
husband’s lifetime, as she should appoint. In 
3843 the husband & wife extumt^^d a deed to st‘cure 
the payment of moneys due from liim, iV: the wife 
appointed that in case there should be no child of 
the marriage, & if she should die in the husband’s 
lifetime, the trustees of the settlement of 1834 
should, out of the trust funds, raise sufficient to 
pay the husband’s debt. Notice was given of the 
deed of 1843 to the two surviving trustees of the 
settlement. In 1848 the wife & the sole surviving 
trustee of the settlement, who de.sired to retire, 
appointed three new trustees, & assigned to them 
the trust funds. One of those trustees died, tS: 
the two surviving trustees the survivor of tluun, 
at the request of the husband & wife, dealt with 
some of the trust funds, which ultimattdy were 
much diminished. A portion of the funds was 
invested in the purchase of leascdiold premises, 
which were held upon tlu* trusts of the setthummt . 
’rhe wife died in Mar. 1870, without having luwl 
any child. The husband survived. The survivor 
of the trustees of 1848 in May, 1870, received a 
notice from U. of a charge on the leaseholds in 
his favour, dated Oct. 5, 1864 ; & in Oct. 1870, he 
received a notice of the deed of 1843 : — Held : the 
surviving trustees of 1818 were not. liable to 
make good the funds which had been lost ; K. 
was not entitled to priority ov(t the trustt‘es of 
the deed of 1843; A: the persons claiming under 
thc! deed of 1843, were entitled to t<h»‘ funds 
which remained in j)art satisfaction of the moneys 


due to them. 

Assignees of an (^ipiit-able intc»rest should, if they 
desire to be perfectly se(!urt*d, obtain a dislrintfas 
on the funds ; or hav’^e their deed indors(‘d on tin* 
original deed ; or obtain a transfer of the* funds 
into ct. 

Trustees who have got a legal ('stat<*, or an est ates 
of any kind, either money or land, may lend money 
to the ceshii que iriisi. tV get a beneficial interest in 
the trust property if they have no not ice that there 
have been any })rior incumbrancers. They have 
got the legal estate A t h(*y havM* got the legal right ; 
they hav(^ therefore got, in rt\spect of the chargt* 
(jreated in their favour, before they hav'e got any 
notice of anything else, a right to retain that 
which the law has given them (.Tamks, 

Phipps V. Lovkgkovi:, I^rosskh r. lhni*ps (IHol), 
L. H. 16 Eq. 80 ; 42 h. J. Ch. 802 ; 28 L, T. ,»84 ; 
21 W. K. 500. 

AnnnidiionH Consd. Xewnian r. Xewinan 1». 

G74. Refd. Low r, Hoiiverif, IlMll I -i < 


^355^ - trust«*e who 

has the legal estate At takes from his ee.Htui 
trust an assignment of the equitable mten^st by 
way of security for money adv'anced to the cestui 
que trust, can avail himself of the legal estaP* lis 
a prot^ection against a prior incumbranct* 
he had no notice.— X kwm an r. 

28 Ch. 1). 674 ; 54 L. .1. Ch. 508 ; o2 1>. 1 . 4..2 ; 
33 W. R. 505; sub noni, Nkwman r. Nkwman, 
Brown v. Newman, 1 T. E. H. i^l 1 * 

1856. Assignment of prior equitable mortgage - 
Assignment subsequent to legal mortgage -^sud- 
stltutlon of assignee for equitable mortgagee^ 
Intention of parties.] — W. was t)wner in he 


of certain property, & prior to May 1, 1879, 
mort.gaged it by dt^posit of title deeds to G. to 
secure an advance by her. On May 1, 1879, W. 
gavti a legal mtge. of the same property to B., to 
secure a debt ow(*d by him. H. at the time of the 
execution of t in' mt gv'. did not know of t he equit- 
able int.ge. to (i. In .June, 1879, W. applied to 
deft, to make an advance to pay oft the charge 
held by G. Deft, advanced the money ; G. 
lianded the deeds back to \V., who handed them 
to H., who was acting for all parties ; & H., in his 
turn handed them to deft. V\'., on or about tin' 
same date executed a legal mtge. of the sanm 
premises to deft, to secuit? his advance. This 
deed did not recite the mtge. of May 1, to B., nor 
was deft, aware of its i*xist(‘nc(‘. B. subsequently 
became insolvent, A: his trustee in liquidation, 
pltf., claimed priority for t he mtge. to B. of May 1, 
over that of .June, 1879, to deft. Tht* county ct. 
judge, before whom tln^ case came on for trial, 
decided in favour of tin* priority of B.’s mtge. 
Defts. app(^al(‘d : — Held : the decision of the 
county ct. judge should bt* revtTsed, A: as fioiu the 
nature of the ti'ansaction betwetm the ]>arties it 
WHS intended that dc'ft. should stand in the place 
of th<^ etpiitabU' mt gec'., he was (‘ut itled to priority 
ov(‘r the fli'st legal mtgee. to the t'xtent. of the 
amount of the (‘quitabU^ mtge.- —Mason r. Rhodes 
(1885), 53 L. T. 322, D. C. 

1857. Legal estate In trustee of mortgagor— 
Whether eflectlve to alter priorities.] -Ledhrook 
V. Passman, No. 1767, itnie. 

1858. Notice of prior incumbrance -Duty to take 
care that Interest got in or destroyed — Reliance on 
assurance of sender or his agent*] — .Jared r, 
Clements, No. 1851. uute. 

Failure to gain or loss of priority.] -See Heet. 
13, post. 


JL lA'ual bJstate. A eq aired After Mortffaffv. 
now, liaw of Projjerty AcU 1925 (c. 20), 

s. 97. 

1859. General rule Priority obtained - If ad- 
vance made without notice.)'- (Ilahke v. Jkvon 
(1681), Kreem. (’h. 89 ; 22 K. R. 1676. 

1800. .] -If a subsequent pur- 

chaser or mtgee. has not ice of a feirmer purchaHO or 
int’UiiihramH*, he shall not> u-v'iiil himself of an 
assignim-nt of an old outstanding term, prior Pi 
both, in Older to get a pn‘ferem*e. But if he liad 
no iioti(!e of such prior purchase or incumbrance, 
A: has the llrst A: best- right- lo call for the legal 
estate, t hen if he gets an assignments of it, a ct. of 
<*<iuitv will not deprives him of his advantage. If 
second mtgf*e. lend his money upon an estate 
i upon whii li there is an old outstanding term, Ac 
i has notic«* at. the same tiling of a certain incum- 
brance, prior io his own, ihv |>rior incumbrancer 
has the best right- to call for the legal estate, Ac to 
satisfy himself of any other incumbrances upon 
tin; estate ; although such other incjiimbrarices 
wer<* not known t.o thf‘ second inl-gee. at. the time 
he aiivanced his mom*y. . ^ 

VVhererver tin* legal estat.e is standing out, 
eitln*!* in a prior incumbrancer, or in such a trustee 
as against whom tln^ puisne incumbrancer has not 
the best right- to call for the legal estapN the whole 
title Ac considerat ion is in eijuity, Ac then the 
gen«*ral maxim must t-aki^ placre, qui prwr est 
I tempore potior est jure (liORD Hardwkjke, (\). — 


PART XII. SECT. 1, SUB-SECT. 2.— B. 

1. Acquisition of reversion by as- 
Biffnee.] — The assljmee of a, 
who takes the asslfirntnent subject to 


a intice. ik afterwards accjuln^M Urn 
revcrnlou, cannot levy out of the 
prcnilseii, to the preju<ll«i of 
ihe mttreeH., the ground rent rwervod 
by the lease whlcli he was hltnw'lf 


under an obligation to pay before 
t>ec<imlng owner of the fee. — ^M aoksn- 
ziF. V. Buildino tic Loan Assocn. 
(1 80S), 28 H. (?. H. 407. -CAN. 
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Mortgage. 


Sect 1 . — Mortgagee of land: Sub-aect 2, B., C, 

Willoughby v. Willoughby (1756), 1 Term Rep. 
763 ; 2 Ves. Sen. 085 ; Amb. 282 ; 99 E. R. 1366, 

L. C. 

Annotaiions : — Consd. Cliolmondeley v. Clinton (1820), 2 
Jac. & W. 1. Reid. Maundrell v. Maundrell (1805), 10 
Ves. 246 ; Boo d. Putland v. Hllder (1819), 2 B. & Aid. 
782 ; Jonos v. Jones (1838), 8 Sim. 633 ; Drew v. Lockett 
(1863), 32 Beav. 499 ; Sharpies v. Adams (1863). 32 Boav. 
213 ; Chadwick v. Turner (1866), 5 New Rep. 395 ; 
Pease v. Jackson (1868), 3 Ch. App. 576 ; Pilcher v. 
Rawlins, Joyce v. Rawlins (1870), L. R. 11 Eq. 53. 
Mentd. Mole v. Smith (1822), Jac. 490 ; Carter v. Carter 
(1857), 4 Jur. N. S. 63 ; Frond v. Buckley (1870), L. R. 
5 Q. B. 213. 

1861. .] — Plumb v. Fluitt, No. 

1995, post 

1862. Knott, No. 1702, 

ante, 

1863. .] — A solr. drew up a 

memorandum of charge by A. in favour of pltf. 
Afterwards the solr. took a legal mtge. to liimself 
from A. of the same property. Pltf. brought an 
action claiming priority : — Ilcld : the solr. had 
notice of thcs memorandum which therefore had 
priority over the legal mtge. — Huggins v, Bur- 
chell (1888), 00 L. T. 32. 

1864. .] — Bailey v, Barnes, No. 

2001, post 

1866. Unless Inequitable.] — 

Taylor v. Russell, No. 1730, ante. 

1866. .] — Taylor v, Lon- 

don &; County Banking Co., London County 
Banking Co. v, Nixon, No. 1830, ante, 

1867. Bankruptcy of mortgagor before acquisi- 
tion — Legal estate no protection to subsequent 
mortgage.] — A. makes a mtge., & afterwards a 
commission of bkpcy. is taken out against him, & 
comrs, make an assignment of his estate, then 
B. lends £2,000 to the bkpt. on a second mtge., 
liaving no notice of the bkpcy., & afterwards he 
gets in the first mtge. This prior mtge. shall not 
protect the mtge. subsequent to the bkpcy. — 
Hitchcock v, Sedgwick (1690), 2 Vern, 156 ; 1 
Eq. Cas. Abr. 323, pi. 5 ; 23 E. R. 707, H. L. 
Annotaiions : — ^Reld. Brace v. Marlborough (1728), Mos. 50 ; 

Collet V. De GoIh (1734), Cas, temj). Talb. 65 ; Downlnj? v. 
Bosrnall (1755), Ainb. 818 ; Lanf?dale v. Drlfcgs (1850), 
8 De G. M. &; G. 391. Mentd. Wiseman v. Vandeputt 
(1690), 2 Vern. 203 ; Sowerby v. Brooks (1821), 4 B. & 
Aid. 523. 

1868. Mortgagee without notice at time of 
advance — Third mortgagee — Effect of notice by 
second to first mortgagee.] — Peacock p. Burt, No. 
1726, ante, 

1869. Legal estate procured to mortgagee — 

Or trustee for him.] — If the owner of the legal 
estate in realty creates successive equitable 
incumbrances upon it, he cannot alter the equities 
of those incumbrancers by afterwards transferring 
the legal estate to any one of them. But if the 
legal estate be outstanding in a third person who 
has no privity with the several incumbrancers, the 
incumbrancer who obtains a conveyance of it to 
himself, or a trustee for him, will secure a priority 
over the others. 

The owner of the legal estate in realty deposited 
the title deeds of it with pltfs., to secure moneys 
advanced by them to him. He afterwards 
admitted that he was originally trustee of the legal 
estate in the property for A., to whom such legal 
estate was afterwards conveyed. It appeared 
from the balance of the evidence in the case that 


A. must have known of the deposit of the deeds 
with pltfs . : — Held : they were entitled to a decree 
for the sale of the realty, & payment of what was 
due to them ; with costs of suit, to be paid by A. 
Sharplbs V, Adams (1863), 32 Beav. 213 ; 1 New 
Rep. 460 ; 8 L. T. 138 ; 11 W. R. 450 ; 55 E. R. 
84. 


Annotations : — Consd. Maxfleld v. Burton (1873), L. E* H 
Eq. 15. Reid. Drew v. Lockett (1863), 32 Boav. 499 ; 
R. «. Shr5™Wre Union Co. (1873), L. R. 8 Q. B. 420 ; 
Taylor v, London & (bounty Banking Co., London & 


1870 . Effect of notice when getting In legal 

estate.] — Bates v, Johnson, No. 1885, post 

1871 , .] — A person who has bond fide 

paid money ■without notice of any other title, may 
afterwards, even pendente lite, get a legal title if 
he can, & may hold it, though during the interval 
between the payment & the getting in of the legal 
title he may have had notice of some prior dealing 
inconsistent with the good faith of the dealing 
with himself. — Blackwood v, London Oiiartered 
Bank op Australia (1874), L. R. 5 P. C. 92 ; 43 
L. J. P. C. 25 ; 30 L. T. 45 ; 22 W. R. 419, P. C. 


Annotations : — Apprvd. Taylor v. Russell, [1892] A. C* 2jl4. 
Consd. London & (bounty Banking Co. r. Goddard (1897), 
76 L. T. 277. 


J — Taylor v, Russell, No. 

Acquisition pendente llte.] — Black- 
wood V, JiONDON Chartered Bank op Australia, 


1872. — 

1736, ante. 

1873. 


No. 1871, ante, 

1874. Legal estate In mortgagor— Transfer to 
one of several equitable mortgagees.] — Siiarplks 
V, Adams, No. 1809, ante, 

1875. Agreement to grant legal mortgage 

to equitable mortgagee — Grant of legal estate to 
another — Purchaser for value without notice.] — 
Maxfield V, Burton, No. 2016, post, 

1876. Subsequent mortgagee 

giving fresh advance.] — S., who was the equitable 
owner in possession of freeholds, charged them in 
favour of K., at the same time giving K. an under- 
taking to execute a legal mtge. S., having subse- 
quently got in the legal estate, granted a mtge. in 
fee to G. without notice of K.*s incumbrance; — 
Held : notwithstanding the undertaking to execute 
a legal mtge. to K., G. was entitled to priority. — 
Garnjiam V, Skipper (1885), 55 L. .1. Ch. 263 ; 53 
L. T. 940 ; 34 W. R. 135 ; 2 T. L. R. 64. 

Legal estate vested in satisfied mortgagee.] — 
See >jos. 1900-1902, post. 

Conveyance in breach of trust.] — jSce Sub-sect. 2, 
F., post. 


C, Mortgagee with Better Bight to Call for Legal 
Estate, 


1877. Right to priority— As against other eqifit- 
able incumbrancers.] — A purchaser without notice 
shall not be hurt in equity, not only where he has 
got in a prior legal title, but where he has a better 
right to call for the legal estate, than another who 
has got an incumbrance prior to his title. — Wilkes 
V, Bodington (1707), 2 Vern. 599 ; 23 E. H. 991, 


L. C. 

Annotations : — Consd. Willoughby r. Willoughby (1756), 
1 Term Rep. 763. Reid. Fitzgerald r. lauconberge 

» , Fitz-G. 207 ; Cholmondeley v. CUnton (1820). 2 
: W. 1 ; Taylor v. London Sc County Bantog Co., 
London Sc County Banking Co. v. Nixon, [1901] 2 ^. 231. 
Mentd. Be Slobodlnsky, Exp. Moore, [1903] 2 K. B. 517 ; 
Re Hart, Ex p. Green, [1912) 3 K. B. 6 ; Re Gunebourg, 
[1920] 2 K. B. 426. 


PART XII. SECT. 1, SUB-SECT. 2.— C. 

1877 i. RigM to priority/ — As against other equitable incumJ^anctrs .} — LOWNDSS v. Mirrox (1897), 16 N. Z. L. R. 385. 

*N.Z. 

1877 ii. .]— Bishop v. Hunt (1907), 26 N. Z.'L. R. 950. — ^N.Z, 
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1878. .] — (1) Second mtgee. with 

notice of a former, but without notice of a trust 
charge antecedent to both, of which first mtgee. 
had notice, must take subject to that demand. 

(2) Where all claim in equity, qui 'prior cst 
tempore potior eat jure except where one has better 
right to call for the legal estate. — Pomfret (Earl) 
V. Windsor (Lord) (1752), 2 Ves. Sen. 472 ; 28 
E. B. 302, L. C. 

Annnotatona :—A8 to (1) Retd. Chalmor v. Bradley (1819), 1 
Jac. Sc W. 51 ; Cholmondclcy v. Clinton (1820), 2 Jac. & 
W. 1 ; l*eacook r. Burt (1834), 4 L. .T. Ch. 33 ; Bugden r. 
Bignold (1843), 2 Y. & (;. Cli. Caa. 377. C/enrrall//.Mentd. 
Horcy v. Dinwoody (1793), 4 Bro.'C. C. 237 ; Stackhouse 
V. Barnston (180.5), 10 Ves. 453 ; Goodright d. Fowler r. 
Forrester (1807), 8 East, 552 ; Hugh(3s r. Thomas (1811), 
13 East, 474 ; Lake v. Sldunor (1819), 1 .luc. & W. 9 ; 
Brown v. Claxton (1829), 3 81m. 225. 

1879. .] — Willoughby r. Willough- 

by, No. 1860, ante. 

1880. .] — Rule between incumbrancers, 

that a subsequent incumbrancer, witliout notice, 
getting in a term, may protect himself ; unlt‘ss 
there are (drcumstances giving the prior incum- 
brancer a better riglit to call for an assignment. 

Subsequent incumbrancer cannot protect him- 
self by a satisfied term against a prior incum- 
brance, unless in sonu^ sense got in : either by 
an assignment, or making tlui tinistee a party to 
the instrument or taking possession of tlie deed, 
creating the term ; nor, if he has notice, b(‘fore he 
pays his money. — Maundrell v. Maundrell 
(1804), 10 Ves. 240 ; 32 E. R. 839, L. C. 

AnThoiationa : — Consd. Cliolinondeley r. Clinton (1820), 2 
Jac. & W. 1 ; Wilinot r. Fiko (1845), 5 Hare, 14. Apld. 
Hlce r. Rico (1854), 2 Drew. 73. Consd. Carter r. Carter 
(1857), 3 K. & J. 017. Refd. Kx p. Knott (1800), 11 Vch. 
009 ; Mackreth v. SymmoiiB (1808), 15 Vcb. 329 ; Doe d. 
Rutland v. Hilder (1819), 2 B. & Aid. 782 ; Frere r. Moore 
(1820), 8 1‘rlco, 475 ; Peacock r. Burt (18.34), 4 L, .1. Cli. 
33 ; K. V. Ouridle (1834), 1 Ad. & El. 283 ; liatea v. 
Johnson (1859), John, 304 ; ITosser r. Klee (1859), 28 
Beav. 68 ; Pease v. Jacknon (1868), 3 Cl». App. 576 ; 
Pilohor r. Rawlins (1872), 7 C'h. Ai»p. 259 ; Taylor r. 
Russoll, [1891] 1 Oh. 8; Taylor r. London & (bounty 
Banking Co., London & County Banking (’o. r. Nixon, 
[1901] 2 Ch. 231. Mentd. Roach r. Wadhaiu (1805), 
2 Smith, K. B. 376 ; Rawlins v. Biirgis (1814), 2 Ves. A; B. 
382 ; Ray v. Pung (1821). 5 Madd. 310; Tunstall r. 
Trappes (1830), 3 Slni. 286 ; Logan v. Bell (184.5), 1 C. B. 
872 ; Glass v. ilichardson (1852), 9 Hare, 698 ; Hughes r. 
Wells (1852), 9 Hare, 749 ; Sing v. LchIIc (1864), 2 Hem. 
& M. 68 ; Hponcerr. (‘larke (1878), 9 Ch. D. 137. 

,] — Exj ). Kngtt, No. 1702, ante. 

^gg2. .] — Taylor v. Jx)Ndon & 

County Banking Co., London County Bank- 
ing Co. V. Nixon, No. 1830, ayiie. 

Iggg. Mortgagee paying off prior incum- 

brance.] — A member of a building society liaving 
made a mtge. to the trustees of the society Sc a 
subsequent equitable charge in favour of pitfs., 
requested d<*fts. to pay oil the first mtge. 1 his 
was done, & the receipt of the trustet-s was in- 
dorsed upon the first mtge. Sc tiie title de(*d8 handed 
over to defts., & the mtgor. at the same time 
executed a mtge. of the property to defts., who had 
no notice of pltf.’s charge : — Held : d(?ftH. had the 
better equity, & therefore that the rule, Qu% 
vrior est tempore, j/otior est jure ” did not apply.— - 
Pease V. Jackson (1868), 3 Ch. App. 576 ; 

L. J. Ch. 725 ; 32 J. P. 757 ; 17 W. K. i , L. C. 

Anruytaiitma :‘-Aa to (1) Apld. d’*14?/ 

Bldg. Soc.r. Willlains.Marson i;.(ox(1879), 14Ch.D. 140. 
Distd. Carlisle Banking Co. t). Tliompson (1884 ), 28 C h. D. 
398. Folld. Mason r. Rhodes (1885), 63 L. T. 322 . 
Oosbie-Hili t?. Sayer, (19081 1 Ch. 866. Orrurally, ReM. 
S^rencS i Clements (1874), 31 L. T. 670 ; Kohinwm r. 
Trevor (1883). 12 Q. B. D. 423 ; Haiigster v. Cf»chranc 
(1^84)! 28 Ch. D 298 ; Hosking r. .Smith (1«88). 13 App. 

lgg4. ] — In 1902 D. mtged. free- 

holds to a building society. In June, 1905, D/s 
bankers, at his request, paid off the mtee. The 
building society delivered the title d^ds other than 
the mtge. deed to the bank, & D. executed in 


favour of the bank a memorandum of equitable 
charge containing an agreement to execute a legal 
mtge. when called upon. Shortly afterwards the 
building society handed the mtge. deed to the 
bank, indorsed with the receipt authorised by 
Building Societies Act, 1874 (c. 32), s, 40. The 
receipt was dated the day of payment off, though 
in fact executed afterwards. In Nov. 1905, by 
means of forged title deeds, D. obtained an advance 
from defts.* predecessor in title, & executed what 
purported to be a legal mtge. of the property to 
him. In 1906 pitfs. paid off the moneys owing to 
the bank. 1). ejxecuied a mtge. of the property 
to them, Sc the bank 1 landed them the title deeds, 
but did not convey the h'gal estate to them. 
Pitfs. w^ere in ignorance of the transaction with 
defts.* predecessor. Sc he was ignorant of the bank*8 
claim when ho advanced his money to B. : — Held : 
the statutory receipt operated to vest the legal 
esUite in the bank, Sc the bank’s mtge. was still 
alive for the purpose of giving pitfs., as haying the 
best right to call for the legal estiite, priority over 
the incumbrance vested in defts. — C rosbie-IIill 
V. Sayer, [1008] 1 Ch. 866 ; 77 J. Ch. 460 ; 99 
L. T. 267 ; 24 T. J.. R. 442. 

Annotation ; — Reid. MaukH v. Whitclt‘y, [19121 1 C3i. 735. 

D. Poaaeaaion hy Trnnafcrce of Mortgage. 

See, uow, Law of Propt^rty Act-, 1925 (c. 20), 
s. 97. 

1885. General rule.] — Where l-wo or more 
successive mtgees. advance tiuur moni^y upon 
s(?curity of real property, without notice of a prior 
trust fraudently coiujeahnl by the mtgor. the first- 
mtgt‘e. taking a mt-ge. of tie' legal (mtate, th(^ last 
mt-g(*<.*. is at libtTty, after notice of the trust-, & 
])ending a suit by the ceatuia que iruat for redemp- 
tion of the first mtge., to pay off all the prior 
mtges., Sc upon g<*tting in the h^gal estate, to 
hold it until all tlie moneys advanced by him have 
been paid in full. 

Wliere then^ are three succ.(*ssive mtgees., the 
tliird taking his secuirity without- notice of the 
second at tlu* time of advancing his money, if the 
third can obtain, even after bill filed, a conveyance 
of the legal estate from t he first, he can, as it is 
t-ernied, “ squecizt^ out ” th<* second, although at the 
time of obtaining such convt?yance he liad full 
notice of the cxist-iJiiee of the second intge. The 
fact (if his having such notice at the tiuui of hia 
getting in t hi^ h^gal t*Ht-at(^ is immaterial, provid(i(l 
he had no hikJi n(it-ice at t-Iu^ tiint? when he advanced 
ids iTKiimy (PA(iK Wood, V*.-C.). 

Th(j authorities, as it- seerris to me, have gone to 
this extent ali-hougl* J am still of oiiinioii that they 
have never gom? before, that any jierHon having an 
unsatisfh'd mtge. or charge upon real property, is 
at liberty, at any time* beftun* decree, t-o convey 
higal estaU^ in the pi-operty, in njspeijt of his 
unsatisfied charge, t-o any subwyiuent meum- 
branc(*r, who may have advanced his money with- 
mt notice of anV int(Tvening or othc-T cJiargo as 
ncumbrance, Sc by so doing may give to that other 
ncumbrancer a right, w'hicJi this ct. cannot ^ke 
from him, to insist upon the legal estate, which 
ofl the ct. holds, he has thus properly acquired 
(I»AGE Wood, 

In the; cose of a satisfied mtge., when? the. mtjjee. 
would hold simply upon trust for the onginal 
mtgor. as those claiming undtjr him as in the case 
of a trustee of a satisfied Ltui. ... I do not find 
any authority w'hich decides, that where notice 
has once been fixed upon t lie pt.Tson thus holding 
as a trustee of a dry l(?gal estate for th(i benefit 
of the parties entitled, he is at liberty to convey 
that estate to a third party, as to give such third 
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Mortgage. 


Sect, 1. — Mortgages of land: Sub-sect, 2, D,iE, 
F,; sub-sect. 3, -4.] 

party a security which could only be acquired 
through the medium of a breach of trust, on his 
I)art. (PA(jJi Wood, V.-C.). — Bates v, .Johnson 
(1859), .Tohn. 304 ; 28 L. J. Ch. 509 ; 70 E. B. 
439 ; suh nom. Bates v, .Johnson, Hooke v. 
Johnson, 33 L. T. O. S. 233 ; 5 Jiir. N. S. 842 ; 
7 W. R. 512. 

AnnoUUiona .—Reid. West London Cointriorclal Bank v. 

Ueliance Permanent BIcIk* Hoc. (1884), 53 L. J. Ch. 860 ; 

Taylor v. Russell, [1891] 1 Ch. 8 ; Bailey v. Barnes, [1894] 

1 Ch. 25. 

1886. Transferee without notice — Transferor with 
notice.] — Mertins v. Jolliffe, No. 2000, post. 

1887. Transferor without notice — Knowiedge of 
transferee immaterial.] — Assignee of a mtgc. from 
persons not having notice of mtgor.’s being only 
tenant for life, not bound to discover whether he 
himself had notice. 

WTiether he had or had not [notice] was 
immaterial if those through whom he claimed had 
not {per Cur.). — Sweet v. Houthcote (1786), 2 
Bro. C. C. 60 ; 2 Dick. 671 ; 29 E. R. 38. 
Annotation: — Consd. Wllkos v. Spooner, [1911] 2 K. B. 

473. 

1888. Constructive notice — Notice to agent of 
transferee’s solicitor — Further advance on transfer.] 

— In order to affect a principal with constructive 
notice of facts within the knowledge of an agent, it 
is necessary not only that the knowledge should be 
derived from the same transaction, but it must be 
knowledge of facts which are material to that 
transaction & which it was the duty of the ag(mt 
to communicate. Therefore, the transferee of a 
mtge. is not affected by the knowledge of the solr., 
acting for him in the matter of the transfer, of an 
incumbrance subsequent to the original mtge., so 
as to prevent him from making furtlujr advances, 
such knowledge not being material to the business 
of the transfer. — Wyllie v. PoLiiEN (1863), 3 De 
C>. J. & 8m. 596 ; 2 New Rep. 500 ; 32 L. J. (^h. 
782 ; 9 L. T. 71 ; 11 W. R. 1081 ; 46 E. R. 767, 
L. C. 

Annotation .— Mentd. Blackburn, Low v. VlgrorH (1887), 57 

L. .T. Q. B. 114. 

Compare Sub-sect. 2, E. & Sect. 13, sub-sect. 1, 
post. 

Mortgages to building societies .] — Sec Buildinq 
Societies, Vol. VII., pp. 481-483, Nos. 160, 
162-174 ; & Law of Property Act, 1925 (c. 20), 
s. 115 (9). 

F. J*oHsesHion by Purchaser for Value Without 
Notice. 

See Equity, Vol. XX., pp. 250-263, 296-305, 
416, Nos. 191 251, 500 -585, 1487; Fraudulent 

Voidable Oonveyanc^es, Vol, XXV., pp. 160, 
161, Nos. 95-97, 99. 


F. Where Legal Estate Taken from. Trustee. 


1889. Mortgagee with notice — No priority 
gained.] — A purchaser or mtgee. shall not protect 
himself by taking a conveyance from a trustee 
after notice of the trust, for by taking such convey- 
ance he becomes the trustee himself. — Saunders 
V. Deiiew (1692), 2 Vern. 271 ; 23 E. R. 775; 
sub nom. Sanders v. Deligne, Freem. ( -h. 123. 


A nnotatiom Apld. Alien V. Knight (1846). 5 Hans 2^ 

Consd. Carter v. Curler (1857), 3 K. & J. 617. Dist 
Baten v. .lohiiBon (1859), .lolm. 304. FoUd. Mumford 
Stohwaaser (1874). L. K. 18 Eq. 556. ApU. Bailey 
Barnes. [1894] 1 Ch. 25. Befd. Wlor r. Russell (189( 


(>2 L. T. 922 ; Taylor v. London & County Banking Co 
London & (.bounty Banking Co. r. Nixon, [19011 2 Cl 


1890. — - .) — A., in whom a lease w’as 

vested, deposited it. with his bankers by way of 


equitable mtge. The bankers afterwards received 
notice, as the fact was, that A. was a mere trustee 
of the leasehold, but they subsequently obtained 
from him a formal mtge. of the legal estate ; — Held : 
the eestuis gue trust Jiad priority over the bankers. 
— ^Baillie V. M‘Kewan (18()5), 35 Beav. 177 ; 55 
E. R. 

on : — Reid. R. v. Shropsldrc Union Ck>. (1873), L. R. 

8 Q. B. 420. 

Iggi. .] — Where money is lent on an 

equitable mtge. without notice of a prior equitable 
agreement, the lender gains no priority over the 
owner of the prior equitable interest by getting 
in the legal estate after he has notice that his 
mtgor. has made himself a trustee for the owner 
of the prior equity. 

Qu. : whetlier he would be in any better 
position if he had no notice. 

A builder entered into a building agreement 
under which leases of plots of land were to be 
granted on completion of houses on them. He 
built a house on one plot, & verbally agreed on 
getting his lease to grant an underlease to M., who 
gave valuable consideration for the underlease, 
&; entered into possession. Subsequently the 
builder, without the knowledge of M., obtained a 
lease of the house, & deposited it with deft, to 
secure an advance made without notice of M.’s 
title. After this the builder, as agent for pltf., 
who claimed under M.’s will, let the house to a 
tenant. SubsequeniJy the builder granted to 
deft, a legal mtge. to secure the previous advance. 
The suit was instituted for specific performance of 
the agreement for an underlease : — Held : th(‘ 
tenaiujy gave deft, constructive notice at the time 
of taking the legal mtge., the builder was a trustee 
for M. ; & the legal estate was no x)rotection to 
deft, against the prior equity. — Mumford v. 
Stohwasser (1874), L. R, 18 Eq. 556 ; 43 1^. J. Ch. 
694 ; 30 L. T. 859 ; 22 W. R. 833. 

Annotations: — Distd. Bailey v. Barnes, [1894] 1 Ch. 25. 

Dbtd. Hunt V. Luck, [1902] 1 Ch. 428. Reid. OrtlguHa v. 

Brown (1877). 47 L. J. Ch. 168; Garnhani v. Skipper 

(1885), 65 L. J. Ch. 263 ; Union Bank of London v. Kent 

(1888), 39 Ch. D. 238 ; Powell v. London & Provincial 

Hank, [1893] 1 Ch. 610; lie. Lake, Ex p. Cavendish, [1903] 

1 K. B. 151. 

1892. .] — The owner of a coi)yhold, 

which was subject to a mtge. by conditional 
surrender for iJ350, made by a former owner, 
instructed S., his solr., to procure him, on the 
security of the property, a loan of £550, out of 
which the old mtge. was to be paid off. S. in July, 
1876, obtained the money from pltf., who was also 
his client. In .July, 1877, H. took a security for 
£700 on the property in liis own name, the mtgee. 
assigning the old mtge. debt, & llie mtgor. cove- 
nanting to suiTender. The old mtgee. was paid 
by a cheque drawn by S. on B. co., his bankers. 
H.’s account was already overdrawn, but on tht» 
same day lie applied to them for leave further to 
ovei'draw, which was granted on his depositing 
with them the security for £700, & the cheque 
when presented was honoured. B. & co. had no 
notice of pltf.’s claim. Some time after this S. put 
his account in credit, but it shortly afterwards 
became again overdrawn. S. handed over some 
of the other muniments of title to pltf. Pltf. 
commenced his action to establish his right t-o 
rank as incumbrancer for £550 in priority to B. & 
co. After this, B. & co. procured the old mtgee. 
to be admitted under the old conditional surrender, 
& to surrender to them. B. & co. appealed asking 
for priority over pltf. to the extent of the old mtge. 
which had been paid off with their money : — Held : 
(1) 8., having received money from pltf. for the 
purpose of being invested on a mtge. of specified 
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prop^y, & having taken a security on that 
prop^y in his own name, was a trustee of that 
security for pltf. to the extent of tlie monev 
received from him, & this equitable title must 
prevail against the deposit with B. co., & the 
£360 mtge. could not be set up against pltf. ; 
(2) B. & CO. did not acquire priorit y by having got 
the legal estate, for an equitable incumbrancer 
cannot, after receiving notice of a prior incum- 
brance, obtain priority over it by getting in a legal 
estate from a bare trustee. — Harpham v. Shack- 
lock (1881), 19 Ch. D. 207 ; 45 L. T. 509: 30 
W. K. 49, C. A. 

AnnotaJHons : — Apld. Re Richards, Hum her v, Richards 
V/ Expld. Taylor v. Russell, ll8im 

1 Oh. 8. ReZd. Ganiham r. JSkipper (1885), 53 L. T. 940 * 
Powell V. London & Ih'ovincial Bank, [1893] 1 Ch. 610 • 
London & C^imty Bankingr Co. v. Goddard (1897), 76 
Re Cooper, Cooper r. Vescy (1882), 20 

(Jll* iJm oil. 


1893. .] — Taylor v. Russkll, No. 

1730, ante, 

1894. .1 — Taylor v, London A: 

County Banking Co., London & County Bank- 
ing Co. V. Nixon, No. 1830, a7iie. 

1895. — Testator, after bequeathing 

legacies & annuities, devised his real estate to three 
trustees, of whom Iv. was one, upon trust out of 
the rents & profits in aid of his ptTsonal estate t(> 
pay his debts, funeral A: testaincntaiy oxpt^nses, 
& the said legacies A: annuities, Sc, subject thereto, 
to hold the said premisi^s upon trust as to a cert ain 
freehold house for K., his heirs A: assigns. T<*s( at or 
then disposed of his residiu*. lie died in Mar. J 872. 
In Sept. 1872, K. assigned his intert‘st under the 
will by way of mtge. to pltf., wlio gavt^ noticu* to 
K.’s two co-trustees. In 1879 K., by the death of 
his co-trustees, becanu^ sole trustee of the will. 
In 1890 he deposited the deeds of the house A: the 
probate of the will with defts., his bankers. A: 
executed to them a memorandum of charge to 
secure an overdraft, Sc in 1903 he executed to tlu^ 
bank a conveyance of tluj hereditanieuts to which 
the title deeds relat ed by way of mtge. to .secure tlur 
existing debt Sc further advances. I )f‘fts. did nf)t 
know, either in 1890 or 1903, of pltf.’s equitable 
mtge., but on the occasion of thi'ir lirst advance? 
the bank manager examined the? (l(?eds without 
professional assistance. In 1899 all llie debts, 
legacies. Sc annuities had b(!en sati.sfii*d e^xeuqit a 
legacy of £100 bequeathed t-o a tenant for life, who 
was still living, with rerufiinder to h<*r children. In 
an action to determine the priorities of the mtg<*es. : 
— Held : in 1903 the trusts of the will not having 
been fully executed, K.’s eiiuitable interest liad not 
become merged in liis h‘gal estat e* ; tin? bank, 
knowing K. to be th(? survix ing tru.stee of tlie will, 
&; having notice that xvhat they took from him 
was part of his trust estate, took it^ suhjc*ct to all 
the subsisting trusts to which it was subj<*ct, 
including the mtge. of J872, Sc tlierefore had not 
priority over pltf.’s earlier ec^uitable mtge. — 
Perham V. Kemp.stkr, [1907] 1 Ch. 373 ; 70 L. J. 
Oh. 223 ; 90 L. T. 297. 

Annotation : — Distd. Pt*arce v. BultecI, fl916] 2 Ch. 544. 

1896. Mortgagee without notice — Whether 

priority gained — Second mortgagee with notice of 
prior charge — First mortgagee with notice of trust.] 
— ^PoMFRET (Earl) v. Windsor (Lord), No. 1878, 
ante, ^ .... 

1397 . Instrument creating trusts 

foundation of mortgagee’s legal title.]— Carter j 
V, Carter, No. 2113, post, I 


1898. .] — Pilcher v. Bawlins, No. 

1843, ante, 

1899. Effect of knowledge of party conveying to 
mortgagee.] — Pilcher v, Kawlins, No. 1843, ante, 

1900. Conveyance by satisfied mortgagee.] 

— Carter v. Carter, No. 2113, post, 

1901. .] — Bates v, Johnson, No. 1885, 

ante, 

1902. .] — Taylor v, Russell, No. 

1730, ante. 


Sub-sect. 3. — Equitable Mortgages. 

A. h\ General, 

See^ 710W, IjRW of IVopcrty Act, 1925 (c. 20)* 
s. 97 ; Land Charges Act, 1925 (c. 22), ss. 10, 18, 
Sc, generally. Equity, Vol. XX., pp. 305 et seq, 

1903. General rule — Qul prior est tempore potior 
est Jure.] — Mtges. are not to bo preferred to other 
real incumbrances, but they shall all take place 
according to tlujir priority. Sc as they severally 
stand in order of time. — Symmes i*. Symonds 
(1703), 4 Bro. Pari. (’as. 328 ; 2 E. IL 222. 

1904. .1 — Brace r, Marlborough 

(Duchess), No. 1701, a/ife. 

1905. . 1 — CiAKKE r. Abbot (1741), 

Barn. Cii. 457 ; 2 Eq. Cas. A hr. (>09 ; 27 E. It. 

718, L. (’. 

1906. .] -WiLLouoHBY r. Willough- 

by. No. 1800, an/e. 

1907. -.j—EuERE r. Moore, No. 1708, 

ante, 

1908. .j I’niJ.Lips r. Phillips, No. 
1728, an/r. 

1909. .' Newton ?*. Newton, No. 
1521, a7ite. 

1910. Testator, who died in 1800, 
devisi'd A i>e(iu('at lied all his real jM‘rHonal estate 
upon trust fi>r sah? A: conversion, A. empowenni his 
trust<H‘s to cai ry on his business for such tiiiu? as 
they should k(*(? tit. A:, to employ in tie* husinc'ss all 
the cajutal which might be invested therein at. the 
time of Ids dt‘eease. Sc tin* ))rotits t.her<*of. Sc to 
increase or abridg<j tin? business Sc his eapital 
th(‘rein, A:, gcuierally to transact all matters Sc 
cf»nc<*rns respetdiiig th(! business, Sc to do all acts 
relative tluTeto, in the sanu* manner as if they were* 
absolutely entitled to tie? sattx*. 'Phe personal 
estate of testator compris(*d n(‘arly tin? whuh? of 
the capital of the business. His real <*Htate eon- 
sisted of the manufaetory A:- buildings upon which 
the business was carried on, A: for wliich lie received 
a rent. 7'he trustees (?arri(?d on the husim?88 after 
testator’s death in jiartnershii) with other persons ; 
hut the firm ult.imat.<‘ly became hkpt. In 1809 one 
of the trustires advanced to his co-trust-ee £2,909 
Sc tlie title deeds relating to the manufactory Sc 
premises wen? depoHit.ed with him for s(*(?uring the 
repay m(?nt of the ad vane?? with int<*r(‘st.. Tlie 
money was applied for the purposes of the business. 
This irarisaetion had not be<*n disclosed. 

In .Tan. 1882, an action was comrnen(?e<l for the 
administration of testator’s estate. In )>urHiiance 
of an order made in that action, the biisinttHs was 
sold in 1883. In Sept. 1882, (certain of the 
benefieiari(?s mortgagcfd all their respective shares 
under the will to s<*cure the n-jiayinent to a bank- 
ing CO. of £4,090. "J’he banking co. applied by 
p<?tition for h?av<i t<» int<?rvene in the action, Sc 
obtain fiayrnent of their <leht. The quc?stion 
raifwMl was, whether the trustees had power to 
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1908 i. General rule— Qui prior eM 
tempore potior e»t jure. 1 — Re Fprkncii a 
Estate, Tykbeul, Petitionkb (1887), 


J. — ^VOL. XXXV. 


21 L. li. Ir. 283.— IR. 

190311. — .1 — lioiriiKKr. Lkk. 

[1UU41 1 1. R. 2«(J ; 38 1. L. T. 82.— 

IR. 


1903 ili. — Re UOBBRn'’H 

Estatk, Nuuknt. ]*ktitionkb, (1904J 
1 I. It. 401 ; 38 I. L. T. 181.— IR. 
m. Mortgagee hy depoeli of Hlle 
O O 
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MOBTOAaS. 


Sect 1 . — Mortgages of land: Sub-sect, 3, A.] 

make an equitable mtge. of real estate, which did 
not form part of the assets employed in the 
business, for the purposes of the business : — Held : 
power to employ other assets in the business was 
conferred ui)on the trustees by the authority to 
increase the capital of the business ; as they 
could have sold the i‘eal estate &; used the proceeds 
in the business, they were not wrong in using the 
property itself to assist in carrying on the business ; 
& the mtge. of 1869 had priority over the mtge. of 
1882 . — Re Dimmock, Dimmock v, Dimmock (1885), 
52 L. T. 494. 

1911. .] — Machinery obtained by a 

CO. under a hire-purchase agreement was fixed to 
its business i)rcmises. Subsequently the co. gave 
i-o a bank an equitable mtge. of its premises by 
deposit of deeds accompanied by wiitten memo- 
randa of chai'ge. The bank had no notice of the 
hire-purchase agreement. On default in payment 
by the co. under the hire-purchase agreement the 
vendor of the machinery gave notice demanding 
the return of the machinery. A winding-up order 
was made against the co., k> money was still owing 
to the bank under its memoranda of charge : — 
Held : the bank being an equitable mtgee. took 
subject to the lure-purchase agreement, the hire- 
juirchase agreem(*nt created an equitable interest 
by which a subsequent purchaser who had not the 
legal estate was bound, & the interest of the bank 
under its mtge. was postponed to the interest of 
the vendors of the machinery under the hire- 
purchase agr(i(‘ment . — lie Allen (Samuel) & 
Sons, Ltd., [19071 1 Ch. 575 ; 76 L. J. Ch. 362 ; 
96 Ij. T. 660 ; 14 Mans. 144. 

Am\niaH(ni8 : — Apprvd. lie Morrison, Jones & Taylor, 

(k»okoH r. Morrison, Jonos & Taylor, [1914] 1 Ch. .'SO. 

Refd. Hamer v. Ijontlon (]lty & Midland Hank (1918), 

87 ii. ,1. K. B. 973. Mentd. Bockor v. Iliobold (1913), 

30 T. L. II. 142. 

1912. .] — Testator died in 1895, having 

by his will given his real estate to his son C., & 
to L. upon trust to sell & divide the proceeds among 
his four children, including C., each share being 
settled on trusts for a child for life, & afterwards 
for the children of that child. L. having died in 
Aug. 1904, from then till Jan. 1905, C. was the sole 
exor. & trustee of the will. In Sept. 1904, O. 
& another severally owed money to M. on pro- 
missory notes for 1*2,000 C. & M. in fraud of the 
rigliks of the beneficiaries under the will, M. having 
full notice of the breach of trust, aiTanged that the 
12,000 sliould be fuiiher secured on part of the 
trust estate & to carry out the arrangement. C. 
on Sept. 29, 1904, executed & delivered to M. what 
I)urpoi4)ed to be a conveyance on sale of part of 
the land held in trust to M, in consideration of 
12,000. The deed contained the usual receipt for 
the purchase-money but no part of the 12,000 
was ever paid, it being arranged that the deed was 
to be lield as security for the money due on the 
notes to the extent to which they should be dis- 
honoxired. In Apr. 1905, M. deposited the deed 
with B. & gave him a memorandum charging the 
land conveyed with £1 ,000 lent by B. who had no 
actual or constructive notice that any breach of 
tvust had betm committed or that the £2,000 had 
not been paid by M. & had not been guilty of any 
e.onduct which would have made his equity 
infoiior to tha.t of the beneficiaries : — Held : there 
was no contract of sale, & therefore no vendor’s 
lien but an equity in the beneficiaries to have the 
property sold & the proceeds divided ; the bene- 


ficiaries were not estopped by the receipt from say- 
ing that the money had not been paid or that the 
read transaction was not a sale & purchase ; & 
the equities of the beneficiaries & B., being equal in 
every other respect the equity of the beneficiaries 
must prevail by reason of its priority in point of 
time. — Capell v. Winter, [1907] 2 Ch. 376 ; 76 

L. J. Ch. 496 ; 97 L. T. 207 ; 23 T. L. 11. 618 ; 51 
Sol. Jo. 570. 

1913. .] — By an agreement in writing, 

dated Nov. 11, 1910, G. M. & co.. Ltd., agreed to 
supply & erect upon the works owned by the firm 
of M., J. & co., the predecessors of deft, co., a com- 
plete installation of a patent automatic sprinkler 
for the i^rotection of the premises from fire, at the 
price of £237, payable by annual instalments. In 
the event of default being made in any annual 
instalment, or of any breach of the agreement 
by the purchasers, the whole unj)aid balance of 
principal & interest was immediately to become 
due. The agreement further provided that the 
basis of the contract was that the sprinkler installa- 
tion remained the sole & exclusive projauty of the 
contractors until the whole sum of £237 had been 
paid, & in the event of default the contractors 
might enter upon the premises remove the 
installation. Deft, co., was incorporated in 1911 
& took over the assets & liabilities of the firm of 

M. , J. co., including their interest under the 
agreement. In Dec. 1911, deft, co., issued a 
series of first mtge. debentures cont aining a charge 
in the usual form on the undertaking, such charge 
to be a floating security. On Oct. 18, 1912, a 
receiver k, manager was appointed in an action 
brought by the d(‘benture-holders t-o enforce thedr 
security. On Oct. 2 1 , the last inst alment under the 
agreement ftdl due & was not paid. The debenture- 
holders had no notice of the agreement. On an 
application by G. M. & co., Ltd., for liberty to 
enter upon deft., co.’s premises & rtunove there- 
from the sprinkler installation : — Held : the effect 
of the hire-purchase agreement- was to conf(ir upon 
applts. an interest in the land to which the 
sprinkler installation was affixed k to authorise 
them, in the events which had hapjx'ned, to enter 
k remove it ; k the interest of the debenture- 
holders being also equitable the ordinary principles 
of priorities apjjlied ; k that interest being 
subsequent in date was therefore postponed to the 
interest of applts. — Re Morrison, Jones k 
Taylor, Ltd., Cookes v, Morrison, Jones k 
Taylor, Ltd., [1914] 1 Ch. 50 ; 88 h, J. Ch. 129 ; 
109 L. T. 722 ; 30 T. L. B. 59 ; 58 Sol. Jo. 80, 
C. A. 

Annotation : — Consd. Hamer v. Lontlon Cit y & Mitllaiid 

Bank (1918), 87 L. J. K. B. 973. 

1914. Unless circumstances cause 

postponement — Negligence or fraud.] — Bradley 
V, liicHES, No. 2073, post 

1915 . Later incumbrancer with 

better equity.] — Bradley v. Hkties, No. 2073, 
post, 

1916. .] — Taylor v. London k 

County Banking Co., London k County Bank- 
ing Co. V. Nixon, No. 1830, ante. 

1917. Priority as against purchaser with notice.] 
— Equitable mtge. by deposit of title deeds pre- 
ferred to a purchase with notice'. — IIieun v. Mill 
(1806), 13 Ves. 114 ; 33 E. R. 237. 

Aniwtaiions: — ^Re!d. Keiinody r. Green (1S34), 3 My & K. 

(»l)9 ; Dryden v. Frost (1838), 3 My. & Cr. 670 ; Jones r. 

Jones (1838), 8 Sim. 633 ; Jones v. Smith (1841), 1 Haro, 


deeds — I f 7ief/icr priority pivcti over re ffis- by any memorandum in writing, takes j deed, without notice of such deposit, 

tered deed.] — An equitable int«ee. by priority over a purchaser for value — Jie Burke’s Estate, JSz p. Burke 

deposit of title-deeds, uuaooompaniod claiming under a subsequent registered | (1881), 9 L. II. Ir. 24. — IR. 



Part XII. — Priority of Mortgagees. 


451 


43 ; West v. Held (1843), 2 Hare, 249 ; Hewitt tJ. Loose- 
more (1851), 9 Hare, 449. Mentd. Hobinson v. Carrinston 
(1833), 1 Mont. & A. 1 ; Cockerell v. Dickens (1840). 2 
Moo. Ind. App. 353 ; Fuller v. Bonett (1843), 2 Hare, 394 ; 
Laner v. Purves (1862), 15 Moo. P. C. C. 389 ; Dresser v. 
Norwood (1863), 32 L. J. C. P. 201. 

1918. Incumbrancer taking protection — Priority 
as against incumbrancer failing to take protection.] 
— Foster V. Cockerell, Ko. 2095, poftt , 

1919. Release of prior charge — Without know- 
ledge of incumbrancer.] — (1) A. was entitled to a 
legacy, which was charged on real estates devised 
to D. A. by a deed, to which D. was a party, & 
which recited that it had been agreed that the 
legacy should remain on the security of the estate, 
assigned it to F. A. without the concurrence of 
E., afterwards released the charge upon the estate, 
& A, & D. together afterwai*ds mortgaged the 
estates, first to Ch & afterwards to pltf., a judgment 
creditor, who released his judgment : — Held : 
pltf. had priority over E. 

(2) A mtge. was made, “ subject to prior incum- 
brances ” : — Held : under the circumstancc*s, a 
prior equitable charge was not included, it being 
unknown to the mtgec., & it not appearing to have 
been the intention of the mtgors. to include it. — 
Greenwood v, Churchill (1843), 6 Beav. 314 ; 
12 L. J. Ch. 400 ; 49 E. K. 840. 

Annotati^ : — Distd. .Tones v. Williams (1857), 24 Beav. 47. 

1920. Three successive mortgages — Part of mort- 
gage money In hands of third mortgagee — Right 
of second mortgagee to part thereof — After release 
of security Induced by fraud.] — IVhcre llicro are 
three successive nitgees., the first of whom has Ihe 
legal estate & ihe third mtgec. joining wfili tlie 
mtgor. in making a fourth mtge. jiart of the mtg<?. 
money gets into the Iwinds of the third mtg<^, 
there is no equity to entitle the stHtond intgi'e. to 
any part of that money ; altliough tlie second 
mtgee. has been induced by fraud to release liis 
security, which i*(dease has afterwai*ds been sed/ 
aside, tlie fact of Ids having hvon so defrauded 
gives him no better right as against ihe third 
mtgee., who was a bond fide creditor of tlie mt-gor. 
without notice of the fraud. — E yre r. Burmestkr 
( 1864), 4 L)e G. .T. tV- Sni. 4.35 ; 4 New Hep. .38.) ; 
33 L. J. Ch. 652 ; 10 L. T. 673 ; 10 ,7ur. N. S. 68 < ; 
12 W. R. 993 ; 40 E. R. 987, li. C. ; previous pro- 
ceedings (1862), 10 11. L. (’as. 90, II. L. 

1921. Priority as against beneficiary or cestui 

que trust.] — J. being about to mortgage an estate, 
upon which his younger brothers A sister-s had 
charges, got them to join in the conveyance*, A 
acknowledge the tocviv^' of their portions, giving 
them an undertaking, that he w'ould grant th(*m a 
subsequent mtge., A enter into no xirior security. 
He afterwards makes a subsequent mtge. to pItt. 
for money lent before on bond, A a fre.sh .sum 
advanced; the claims of younger cliildren 

have priority in equity, A shall be , 

pltf.’s mtge. — B eckett v. (vOrdley (1781), i 
Bro.C.C.353 ; 28E.B.1174. 

Bt^ell (1801). 6 Vm. 174: viro 

.Sira. 633 ; Northern Counties of Knitlancl mk iiim.i . 

Whlpp (1884). 26 Ch. 1). '?k n 607^ 

(1816). 2 Madd. 40 ; Leslie e. .Shell). I1HI41 .1 K. l(. <>«■• 

1922. .]— In 1805 C. agreed to sell a piece 

of land to W. in fee-simple, for a sum of IdHO. 
On investigating the title it was found tliat 
C. was only^ tenant for life, with rernainder 1“® 
second son in tail. It was agreed. «mt 

the purchase-money should be paid to C. A W . 
took a bond from C., dated dan. 1 , 1 «<»«- " 

he was bound to W., in the penalty of IJCO, 
conditioned to be void if C. & his second son would. 


within three calendar months aiter the latter came 
of age, execute a proper conveyance to W. in fee. 
\V^ died in 1819, having by will devised all his 
rcsiduaiy real A personal estate to deft., then a 
single woman. In 1829 deft, married B., A in 
1836 B., acting as deft, alleged, without her 
knowledge, A under a misapprehension of his 
rights as her husband, ob trained from O., A his 
second son G., who had then attained twenty-one, 
a conveyance to himself of t he land in fet'-simple 
On Oct. 18, 1858, B. deposited the title deeds of 
the estate with pltf. by way of equitable mtge. 
B. died in Dec. 1858. B. devised all his real A 
personal estate to deft. After his death she pur- 
chased a judgment which had been entered up 
A registeri'd before Oct. 1 S, J 858 : — Held : deft, 
was not entitled to any priority in respect of the 
judgment over pltf.’s security. — O hksshyre ?>. 
Biss (1860), 2 Gifi. 287 ; 2 L. T. 404 ; 6 Jur. N. S. 
596 ; 66 E. R. 120. 

1923. .] — llARi*iiAMr.SiiACKLouK,No. 1892, 

an1t\ 

1924. .]— Pltf. A W. were trusti'es under 

a settlement. A in 1877 W., wlio was a soli-, in 
partnership with M., proposi'd to pltf. an invc'st- 
ment of £1,000 of tlu* trust money uikui a mtge. 
of two houses of wliicli M. was the lessee, A ho 
conctralt'd from pltf. t lu* fact that lu* was interested 
in the houses. Ifitf. accepted iho investment, 
A the lease to was assigned by way of mtge. 
to W. A pltf., A ihe deeds of th(' nitged. property 
were left in the custody of W., who, with the 
approval of yfitf., colleeteil tin* rent s, gave receipts, 
A paid the money to tli(‘ ccsiuis gue trust, Tliis 
went on until 1890. Prc'viously, in 1881, \V. had 
allow’cd M. t'O get. yiossession of the lease, A M. 
graiitetl to d(‘f<.. an underleast? of one of ihe houses, 
receiving a premium of £750. Th<‘ leasts was show n 
by M. to deft.'s solr. to satisfy him Giat M. had 
powiM* to grant. th(5 und(*rlea8(‘, A the hwisc* was then 
returned to W. Deft. (‘nter<*d into possession 
under the lease*, A has nunained in iiossesHion 
siiiee*. It was founel as a fact tliat premium 
of £750 w'ent into the account of tlie firm of W. 
A M., A that W. was an active party to the fra.ud, 
w'liieh was diseefveTcd in 1890, when this firm 
btM-ame bkpt. W. n*tir(*<l from ihe trust A r(‘h‘a8ed 
A as.signed his inter(‘st in the trust jirojierty to 
pltf., w4io brought this act.ion against deft to 
n‘Cover yK)s.session of the bouse A nn siie profits. 
The d<*feiiee was that, as W., one of th(^ yiersons 
ill whom the Ie‘gal estaU< was at tlu* date of eleft.’s 
ymrehase*, bad h(^C!n a party to the^ fraud, thes legal 
<*.stato of W. vt yilt.f. must be. postyjoiKul to the 
equitable (*stateof deft, acepiired from M. -. Held: 
as deft, was oulv an «‘(piitable incumbrancer, A as 
the equitable titb? of ihovestuisque trust was yirior 
in point, of time, deft, bail no erpiitable right, as 
against pltf., to bis interest in t.hc^ trust propeHy, 
A there* should thereforei be; juelgme*nt foi- yiltf. — 
Isaac; v. Wok.stencmioI'T (1892), 67 L. T. 351 ; 50 
.7. P. ,393 ; 8 T. B. R. 627. 

1925. Mortgagee without notice Mortgage 

by executor -As beneficial owner.)— Ex or., six 
years afte-*r the.* de*ath of te^stator, surre-neh red a 
lease belonging to te stator, A toe>k a rene^weid le;ase*, 
including additional pro]>euty, A at an increased 
rent, in his own name;. Ho afteuwards deqieisited 
the lease? as se^curity for money advanced to him, 
which hes applie»d to his own purposes. The 
renewed lejase* containe;d no riiemtion of the sur- 
render, A the intgee*. did not know that the 
borrowe*!' was an exor., or that he was not the 
beneficial owner of the; lease?. He did not, h(>w- 
ever, made; any inquiry into the? title. An action 
w'as afterwards, brought to administer tc;stator’B 

0 0 2 
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Sect. 1. — Mortgages of land: Svib-sed. 3, A., B. & 
C, ; svb-aecL 4, A.] 

estate, & a consent order was made for the sale 
of the leasehold property, without pr(‘3udice to 
any right, the mtgee., giving up the lease to 
facilitate the sale. He claimed to be paid the 
amount due to him by the ex or. out of the proceeds 
of sale : — Held : the lease was in equity part of 
testator’s estate, & the equity of the estate being 
prior to the equity of the mtgee,, must prevail 
against it. — Re Morgan, Pillgrkm v. Pillghkm 
( 1881 ), 18 Ch. 1). 93 ; 50 L. J. C^h. 834 ; 45 L. T. 
183 ; 30 W. B. 223, C. A. 

uimwidtionH : — ^Refd. (Jraliani r. Ornminoiicl, 1 Ch. 

908 ; .IciinintfM r. Maihor, fl90l] i K. H. iOH. Montd. 

Re GortoD, Dowse v. Gorton (18S9), 60 L. T. 305. 

1926. — .] — Bankers take from a cus- 
tomer an equitable mtge. by deposit of title deeds 
The property comprised in the deeds is subjetd- 
to a trust of which the bankers have no notice, 
k> the deposit is made in brciach of that trust. 
The trust must prevail against the bankers’ lien. 

A sum of £3,000 is paid to a person out of the 
(Jt. of Ch. upon his undertaking to apply £2,000 
of it in the i)urchaHe of a suitable house for him- 
self wife, which lie is to convey to the trustees 
of his marriage settlement upon certain trusts, & 
to apply the remaining £1,000 in setting himsedf 
up in business. Upon the receipt of the £3,000 
he i)ays the whole to his bankers. He afterwards 
draws out nearly the whole amount in various 
sums at various times. Amongst the drafts is one 
which he delivers in payment for the purchase of 
a house suitable for himself wife. Having pro- 
(iured the house to be conveyed to himself in fee, 
h(i deposits the title deeds with his bankers as a 
security for advances without notice to the 
bankers oi the trusts of the settlement. In con- 
sidering the conflicting claims of the bankers & 
the trustees of the settlement with i*espe(rt t o the 
house it must be presumed that the purchase- 
money for the house was paid out of that portion 
of the £3,000 which was properly applicable to that 
purpose. — M anningp()J{d v, Tolkman (1845), 1 
(3oll. 070; 14 L. J. Ch. 100; 9 Jur. 438; 63 
E. It. 591.' 

An-mdatioiis .‘- ■Reid. Stacklioiiso r. .Torsoy (1801), 1 John. & 

H. 721 ; Cory v. Kyro (1802), 1 Do G. J. & Sm. 149. 

Mentd. Pennollr. DolToll (1853), 23 h. J. Ch. 110, ii. 

1927. .] — Trustee, a solr., used trust 

funds in purcluising an estate which was conveyed 
to his brother, & afterwards acted as solr. for his 
brother, the mtg(?e. in raising money on the estate 
by legal At afterwards by equitable mtges. : — 
Held : (1) the legal mtgee. had priority over the 
ceshitH que trust, for the fraud of the solr. ran 
Hirough the whole transaction, Ac prevented the 
imputation of notice ; (2) the claim of the cestuis 
que trust was an equitable estate of the same 
quality as the estates of the equitable mtgees., & 
had priority over them as being prior in time. — 
Cave v. Cave (1880), 15 Ch. 1). 639 ; 28 W. Ii. 
798 ; sub uom. Chaplin v. Cave, Cave r. Cave, 
49 L. J . Ch. 505 ; 42 L. T. 730. 


Annotations : — As to (1) BeU. Gordon v. James (1885), 5 
T. 641. As to (2) Reid. l>ixoii v. Winch (1900), 82 L. 1 
437. Generally, Mentd. Cloutte v. Storey, [1911] 1 Ch. IJ 

1928. Priority as against co-owners of mortgage 
— Sale under partition order — Division of proceeds. 

■—Heckles v. Heckles, [1892] W. N. 188. 
Annotation Dbtd. Hillr. Hickin, [1897] 2 Ch. 579. 


Land improvement charges.] — Sec Land Im- 
provement, Vol. XXX., pp. 295, 296, Nos. 
218-220. 

Mortgagee with better right to call for legal 
estate .] — See Sub-sect. 2, C., ante. 


B, Notice. 

1929. Necessity to give notice— To legal mort- 
gagee.] — A. mortgaged an estate first to B., 
secondly to C., & tliirdly to L)., by virtue of a 
power reserved to him by his marriage settlement. 
C. had no notice of the first mtge. D. had notice 
of the first, but not of the second ; & he caused a 
notice of his mtge. to be indorsed on the settlement, 
which, together with the title deeds, was in the 
possession of B. : — Held : D. did not thereby 
gain priority over C. — Jones v. Jones (1838), 
8 Him 633 ; 7 L. J. Ch. 164 ; 2 Jur. 589 ; 59 E. II. 
251. 

Annotations: — ^Apld. Buprdon v. Biffnold (1843), 2 Y. & 
0. Ch. Cas. 377. Distd. Ktly v. Bridfires (1843), 2 Y. & 
C. Ch. Cas. 486. Consd. Wilmot v. I’lke (1845), 5 Hare, 
14. Apld. Ilon])eri7. Harrison (1855), 2 K. & J. 86. Distd. 
West London Cominorclal Bank v. Reliance Permanent 
Bklft. Soc. (1884), 53 J. Ch. 860. Reid. Re Wight’s 
Mortgage Trust (1873), 28 L. T. 491 ; Ward v. Duncombo, 
[1893] A. 0. 369. 

1930. .] — A first mtge. of real estate 

was made to A. in fee. A second mtge. was then 
made to B. of the same estate, together with other 
real estate, by a release & conveyance of the 
respective i^remiscs to C., as a trustee for B., 
with power of sale. B. afterwards advanced a 
further sum to the rntgor. on the security of the 
same estates, but gave no notice of the advance to 

A. or C. Subsequently C., after inquiry of A. 
whether he had notice of any incumbrance other 
than his own & that of which C. was a trustee for 

B. , advanced a further sum to the rntgor. on the 
same security, & gave notice of his mtge. to A. : — 
Held: (1) the several mtges. took effect, with 
regard to the different estates, according to the 
order of time at which they were respectively 
created ; & their priorities were not affected by 
the giving, or the omitting to give, notice to the 
party in whom the legal estate was vested : (2 ) the 
doctrine of notice, applicable in determining the 
priority of charges on choses in action, does not 
prevail as to equitable estates in land. — Wilmot 
V. Pike (1845), 5 Hare, 14 ; 14 L. J. Oh. 469 ; 9 
Jur. 839 ; 67 E. K. 808. 

Annotations : — As to (2) Apld. Roopor v. Harrison (1855), 
2 K. A’ J. 86. Refd. Ardoii v. Arden (1885), 29 Ch. D. 
702 ; Taylor v. London & County Banking Co., London & 
County Banking Co. v. Nixon, [ 1 90 1 J 2 Ch. 231 . Oenerally, 
Reid. Ward v. Dunconibe, [1893] A. C. 369. 

1931 . ,] — First mtge. to W., with 

j)Ower of sale, & declaration of trust of residue of 
moneys arising from the sale, for the persons 
entitled to the equity of redemption. Second 
mtge. to II. Tliird mtge., without notice of the 
second, to H., who was W.’s solr., & as such had 
posst^ssion of the deeds. Afterwards, other 
incumbrances. Then W. died, having devised 
mtge. & trust estates to H., & appointed him & 
another exors. H. sold under the power, & con- 
veyed the mtged. estate, paid off W.’s mtge. out 
of the purchase-money, Ac retiiined the balance. 
Subsequently H., for the first time, had notice of 
R.’s mtge.: — Held: (1) R.’s omission to give 
notice did not give priority either to H. or to a 
subsequent incumbrancer, who gave notice before 
R. ; the estate, though subsequently converted, 
being real estate when the securities were executed ; 
& to real estate the rule, as to notice giving priority, 
does not apply ; (2) since R. was not bound to 
give notice, his motives for abstaining from 
giving notice were, in the absence of fraud, 
immaterial ; the rule being that an equitable 
incumbrancer on real estate is not postponed by 
any absence of activity in asserting his rights, 
except such as amounts to participating in fraud, 
or to constructive fraud ; (3) if before the sale H. 
had the legal estate in the premises (At, as to part. 
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ifemblCf that he had), still, having since parted with 
it, his opportunity of using it as a tabula in 
naufrag'io, to protect his own charge, was gone ; 
&; H., having, as devisee of W., paid off W/s mtge. 
lield the surplus upon trust for the persons entitled 
to the equity of redemption ; though he might, 
before notice of R.’s mtge., have paid the surplus 
to other subsequent incumbrancers, he could not 
be heard to say he had appropriated it to himself. 

A party getting the legal estate acquires no new 
right in equity in any way. But, equity, regarding 
all the persons who have incumbrances according 
to their priorities, considering that the equitable 
interests pass, first as the legal interest does, 
by the effect of the deeds, finds itself checked at 
times ... by an incumbrancer saying “ I have 
got the legal estatci interposed ; 1 insist it is iuim> 
at law & there must be a superior equity shown in 
order to deprive ino of my legal estate.” It is 
merely staying the hands of the ct., by resting on 
that legal estate which this ct. will not deal with, 
unless a superior equity can bo shown (Paok 
Wood, V.-C.). — Koopkii v, Uarrison (1855), 2 
K. & J . 86 ; 69 E. R. 701. 

Atmoialinns : — As to (1) Apld. Tliorpo v. lloldsworl li 

L. li. 7 Eq. 131). Re!d. Waitl r. Dimcoinbc, [ISJKt] A. C. 
369. As to (3) Consd. TuyJor i\ Londoii & County Haiikinjc 
Co., London & County IJankiinf Co. r. Nixon, lliutlj 2 Ch. 
231. (Jctierallu, Refd. R. i’. ShroiKshirc Union (!o. (1873), 
L. U. « y. li. 4 20. 


1932. 


To mortgagor.] — A soli*, having in 


1883 received from a client a sum of money for 
investment represented to the clii*nt that h<* had 
invested it on a specifie<l mlgts, when.as in fact 
the mtge. specified was one previously taken by 
the solr. in his own name. Tlu^ solr. paid interest 
on the amount of the specified mtge. debt^to ilie 
client down to the client's deat h in 1885, A to 
the client’s exors. down to his own d(‘aih in 1888. 
Shortly before his <h‘ath, tlu^ solr. dei>‘>'^ityd the 
title deeds of the nitg(‘d. property vvitii Jiis own 
bankers to secure the overdraft of hi.s ac(’ouiit ; K 
he di(?d leavdng his account overdrawn to an 
extent eX(!eeding tlie value of th(^ mtged. ju'operty. 
Immediately after tin* solr’s d(qith the bank gave; 
notices to the mtgors. of the deposit of the decjds 
with tliem. At tlu* date of tha <lepo!iit the bank 
had no notice of any claini on behalf of the < lieiit, 
& their notice was ]irior in poiut of date to any 
notice given the exors. of tlie client : Held : 
(1 ) the solr. was a tru.stei; for Ids client of the mtge. 
specified, thertJ was no neglig(*nce on the i)art 
of the (dient, or of his exors. sufficient to deprive 
them of the prior equity ; (2) the bank were not 
entitled to any })riority by ri.-a.son of their uotic<* 
to the mtgors. being prior in ]»oint of time to that 
of the exors.— Richards, Humueu v. Richards 
(1890), 45 Ch. D. 589 ; 59 L. .1. Ch. 728 ; 63 L. i. 
451 ; 39 W. R. 186. 

Annotaiitms :--As to (\) Reid. Hill r. i*eierM. 2 V'l- 

273. As to (2) Apld. Hopkins v. Hcuiriworth. 11898J i 
Ch.’U7. 

.] -.cVn equitable sub-mtgee. by 

deposit made by a legal mtgee. of land ha.s an 
equitable estate in land, A therefore, as between 
two such equitable sub-mtgees., tlu^ doctrine of 
obtaining priority by notice does not prevail. 
Thus the equitable sub-mtgee. who is laU‘r m time 
does not obtain priority over the earlier by being 
the first to give notice to the origiiml mtgor.— 
Hopkins r. Hem-swoktu, 

L. J. Ch. 520 ; 78 I.. T. 832 ; it W . R. 26 ; 12 

Sol. Jo. 611. . , - 

1934 . _ - To building lessors of mortgagors.^ — 

A CO. held land under a building agreement from 
the corpn. of London, under which separate leases 
of the houses were to be granb^d as they W'ere 


built. In Apr. 1883, the co. borrowed money 
from pltfs., &; covenanted to mortgage the houses 
to them by demise when the leases were gran^d, 
& that in the meantime the premises comprised 
in the building agreement should be a security to 
pltfs. The building agreement was handed over to 
pltfs., but no notice of their security was given 
to the corpn. of London. In Feb. 1886, leases 
of two of the houses were grantt^d to the co. & 
immediately afterwards the co. deposited them by 
Wiiy of equitable mtge. with B., J. & co., who had 
no notice of pltfs.’ st'iqirity : — Held : although 
the giving noticu* to t-lu' (*orpn. would probably 
have prevented the lianding ovtu* tlu^ leases to the 
co., still, as notice is not requisite to complete a 
security on real estate, tlu‘ omission to give such 
notice was not a m^glect- of duty by pltfs. on the 
ground of which they ought to be postponed to 
the subsequent ecpiitAble incumbrancers. — UNION 
Hank of London r. Kent (1888), 39 Ch. 1>. 238 ; 
57 L. .1. Ch. 1022 ; 59 L. T. 711; 37 W. R- 364 ; 
I T. J.. R. 631, C. A. 

An notations .—Apld. Taylor r. Lniidoti vS: ("outity Haiikiiiff 
(‘o., London tSc (bounty Hiinklnur (\>. r. .Nixon, IIUOIJ V. 
C3i. 231. ReM. Taylor r. Uns.stdl, |IS!H) I C’h. 8. 

1935. Priority of mortgages of personalty 

distinguished.! — 'Pest at or be(pit*n.tlied a leasehold 
estate to trusttH's, up< >ri trust as th(‘rL*in mentioned ; 
A, first, hi' charged the estate with thi^ payment of 
an annuit v, to his daiightcr, during nil his interest 
in tJie estate. TUo daughter afterwards mortgaged 
her annuity, first t-o A. A afterwards to H. ; but 
11. gave till* trustees not ice of his mtge. before A. 
did : —livid : the annuity was not a chose in action, 
but a chattel iuteri'st ; A H. had not gained any 
priority over A. — Wii/rsiURE v. Rahrits (1811), 
14 Sim. 76; 13 L. .1. (^i. 28l ; 8 .lur. 769; 60 
K. R. 285. 

Annotations : Dbtd. ( '(>nM«>!lda1od Invest, inont & ln«ot‘. r. 
Riley (1859). 1 (illT. 371. Apld. Taylor v. London & 
(bounty Hankinw: (5o.. London fjVi.V’ 

: (’ll. 231. Reid. Luc t». HowloM, (1850), 

Ward V. Diinuoinln'., 11H93J A. U. 369. 

•AVilmot V. J*IKE, No. 1930, 


Nix«Mj', (1901 J 2 (’1J..231. Reid 
2 K. ^ J. .'»3 1 : ’ 


Ruoper r. IIARUIHON, No. 


1936. 

ante. 

1937. - 
1931, a tile, 

1938. * - .] -Union Hank of London v. 

Kent, No. 1934, ante. 

1939. — ,\~Ue Richards, Humher v. 

Richards, No. 1932, a}ite. 

1940. .J -Hopkins v. IlEMSwrumi, 

No. 1933, ante. 

1941. Motives for abstaining from giving notice- 
immaterial —In absence of fraud.]— Roopjsr v. 
Harrison, No. 1931, ante. 

(J. Effect of VoHHCHslon of Title Deeds. 
NccSect. 13, .sub-sect. 3, H. (a), po.st. 


Hitr-sect. i. — Effect of Registration of 
Deeds. 

A. Jtcgislration in Middlesex. 

See Middlesex Registry Act, 1708 (c. 20) ; Ijatid 
Registry (Middlesex Deeds) Act, 1891 (c. 64) ; 
I^nd Registry (Middlesex Deeds) Rules, 1892 ; 
l^aw of Property Aet, 1925 (c. 20), ss. 11, 197 ; 
Land Charges Act, 1925 (c. 22), s. 18. 

1942. Whether registration determines priority.] 
— Pltf. a judgment creditor upon an estate in 
Middlesex, prays to be let in upon it preferably 
to deft, a mtgee. of the same estate, on a suggestion 
he had notice of the judgment before the mtge. 
was execut<*d. The judgment was entered on 
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Mar. 12, 1733, but not registered till June 12, 1735 ; 
the mtge. was made on May 24, 1735, & registered 
on June 2, 1735. Decreed, so far as the bill 
seeks to postpone dcft.’s mtge. it should be dis- 
missed with costs. — Hine V. Dodd (1741), 2 Atk. 
275 ; 20 E. R. 569 ; sub nom. Hinds v, Dods, 
Barn. Ch. 258, L. C. 

Fqlld. Benham v. Keane (1861), 1 John. & H 

686. Reid. Jolland v. Htainbrldgre (17«7), 3 Vo8. 478 ; 

(1842), 6 .Tur. 1030 ; Wormald w. Maitland 

(1866), 6 New Rep. 218 ; Rolland v. Hart (1871), 6 Ch. 

^p. 678; Lee v. Glutton (1875), 45 L. J. Ch. 43. 

(1841), 1 Hare. 43 ; West v. Reed 

(1843), 7 Jur. 147. 

1943. .] — Deed of appointment of lands in 

a register county pursuant to a power in a foiiner 
deed which was not registered, postponed to a 
mtge. made subsequent to it, & registered before 
it.— SCRAFTON V. Quincey (1752), 2 Ves. Sen. 
413 ; 28 E. R. 264. 

Annoiaiion Refd. A.-G. v. Pickard (1838), 3 M. & W. 552. 

1944. .] — Where premises had been sold 

under a decree : — Held : the lien of 'an incum- 
brancer was not transferred to the purchase- 
money, so as to be out ot the Middlesex Registry 
Act, 1708 (c. 20) ; A lie was therefore postponed 
to subsequent incumbrancers. 

The priority of deft, was founded on a latent 
deed whicli ought to have been r<*gistercd . . . 
^ as the deed was within Middlesex Registry A(;t, 
1708 (c. 20), was void against pltf. {per Cuii.). — 
llENNAND V. MoOKE, VeIINON V. MOOKE, MOOKK 
V, Moore (1750), 1 Eden. 327 ; 28 E. R. 710. 

1945. --.[ — An um*(?gistered equitable charge 

on the equity of reden)i)tion of a property in 
Middles<;x postponed to a subs(-*quent registered 
mtge. of it. — M ooue v. Oulveuiiouse (1860), 27 
Beav. 039 ; 29 L. J. Ch. 419 ; 0 Jur. N. S. 115 ; 
54 E. R. 254 ; sub nom. Thorn v. Culverhouse, 
1 L. T. 386. 


Annoia1imi8 : — ^Folld. Novo v. I’cnuoll, Huut v. Novo (1863), 
2 Horn. & M. 170. Apld. lie Wlglit’a Mort{?ag:o Trust 
(1873), L. R. 16 Ell. 41. 

1946 . ,] — Keve V. Pennell, Hunt v. 

Neve, No. 1024, ante. 

1947. Prior charge not capable of registra- 

tion — Agreement to execute mortgage.] — An agree- 
ment to mortgagee a Middlesex property does not 
come within Middlesex Registry Act, 1708 (c. 20), 
therefore, where the owner of irroperty in that 
(’ounty had lirst mortgaged to A. & then agreed 
to mortgage to B., & had subsequently mortgaged 
io 0. & C. had registered, He B. had not : — Held : 
C. had not obtained priority over B. — Wright r. 
Stanfield (1858), 27 Beav. 8 ; 28 L. J. Ch. 183 ; 
32 L. T. O. S. 171 ; 5 Jur. N. S. 5 ; 54 E. R. 3. 
Annotah’ons : — Distd. Moore u. Culvcrhouso (1860), 20 

L. .1 . Ch. 410. N.P. Nov(‘ V. I’onnoll, Hunt r. Nine (1863), 
2 Horn. M. 170; lie WIkIiCh JMortgago Trust (1873), 
L. U. 1() Eq. 41. 

1948. In absence of actual notice or fraud 

— Title deeds not in possession of vendor — No 
inquiry by purchaser.] — Pltfs., a Ann of solrs., 
look an equitable charge, by a memorandum & 
deposit of title deeds, from their client A., upon 
certain premises in the county of Middlesex, wliich 
they omitted to registt^r. A. subsequently sold 
the premises to deft., who duly registei*ed the 
conveyance. I*ltfs. filed a bill claiming priority 
for their charge, alleging that deft., when he took 
his conveyance, knew that the deeds were in the 
hands of i>ltfs., & made no inquiiy ; — Held : the 
facts allegiKl amounted only to constructive 
notice, A in ordei' that an unregistered charge 
should have priority over a subsequent rngistered 
conveyance, it must be shown that the purchaser 
or Ills agent had actual notice of the prior charge.-^ 


Lee V. Clutton (1876), 46 L. J. Ch. 48 ; 35 
L. T. 84 ; 24 W. R. 942, 0. A. 

1949. Effect of notice of prior incumbrance 
— Prior incumbrance unregistered.! — (1) Mtgee. 
held, notwithstanding a recital in the declaration 
of trust, to have obtained a security to the extent 
of the interest of mtgor. in the premises. 

(2) Notice of an unregistered mtge. held to 
affect subsequent mtgees., who had registered. 

(3) Notice to agent held to affect principals 
& no difference in this case by being owner of the 
estate. — Sheldon v. Cox (1764), 2 Eden, 224 ; 
Amb. 624 ; 28 E. R. 884, L. C. 

Annuiaiiom : — Aa to (2) Reid. Holland v. Hart (1871), 6 
Gli. App. 678. As to (3) Reid. Dryden v. Frost (1838), 

3 My. & Or. 670 ; Dresser v. Norwood (1863), 14 C. B. N. 8. 
574 ; Berwick v. Price, [1905] 1 Ch. 632. 

1950. Actual notice.] — To affect a 

registered deed by notice of a prior unregistered 
deed, the policy of wliich has been much doubted, 
actual notice must be clearly proved, amounting 
to fraud. — Wyatt v. Barwell (1815), 19 Ves. 
435 ; 34 E. R. 578. 

Armotaiions : — Reid. Mtilcalfo v. York (Arclibp.) (1833), 6 
.Sim. 224 ; Essex r. Jiauj;h (J842), 6 Jur. 1030 ; Wormald 
V. Maitland (1865), 6 New Rep. 218 ; Chadwick r. Tumor 
(1866), 1 Cl). App. 310; Natal Land, otc., Co. v. Good 
(1868). L. R. 2 P. C. 121 ; Rolland r. Hart (1871), C Ch. 
App. 678 ; JjOc v. CJutton (1875), 45 L. J. Ch. 43 ; Cooper 
' V. Vosey (1881), 45 L. T. 532. 

1951. .] — Property in Middlesex was 

mortgaged to A., A afterwards to B., A subse- 
quently to C., with notice of B.’s incumbrance. 
V>. rigistered before B. A afterwards assigned to 

D. , who had no notice of B.’s mtge. : — Held : the 
interests being equitable, D. had no priority over 
B.— Ford v. White (1852), 16 Beav. 120 ; 51 

E. R. 723. 

Annotaiions : Cliailwick v. Turner (1866), 1 Ch. Ai)p. 

310. Consd. Jic Mi>noliU)ic Biiiidiin; Co., Tacoii v. The 
Co., [191 5 J 1 Ch. 643. 

1952. .] — Judgments Act, 1838 

(c. 110), does not rei)eal Middlesex Registry Act, 
1708 (c. 20), but the two are to be read together ; 
A a judgment registered in the Common Pleas is 
no charge against land in Middlesex until entered 
on the Middlesex register imder Middlesex 
Registry ATCt, 1708 (c. 20). Therefore, where a 
judgment I’reditor, having noticii of a prior judg- 
ment registered in the Conunon Pleas, but not in 
Middlesex, registered his judgment in Middlesex 
before the t‘arlior judgment was so i*egistered ; — 
Held : Ive was entitled to i)riority. Secus as to a 
mtgee. having such notice. — Benham v. Keane 
(1861), 3 De U. F. A J. 318 ; 31 L. J. Oh. 129 ; 

5 L. T. 439 ; 8 Jur. N. S. 604 ; 10 W. R. 67 ; 45 
E. R. 901, L. J J. 

Amioiaiions .—Apld. Nove r. Flood (1864), 33 Beav. 666. 
Reid. Holland r. Hart (1871), 6 Ch. App. 678 ; Rc Wyatt, 
White V. KIIIb, [1892] 1 Ch. 188 ; Ta 3 'lor v. London & 
Couutj’^ Banking Co., London & County Banking Co. v. 
Nixon, [1901] 2 Ch. 231. 

1953. .] — Bradley v. Riches, No. 

2073, post. 

1954. .] — Middlesex Registry Act, 

1708 (c. 20), was intended to prevent fraud by 
secret conveyance. A, consequently, if there has 
been notice, a subsequent incumbrancer who was 
first to register does not gain priority. 

A married woman, who was equitably entitled 
for life for her separate use to property in Middlesex, 
charged her separate instate by an instrument, 
dated May 29, 1880, with the payment of a debt 
due from her husband. The property had been 
previously mortgaged by a deed, dated Apr. 8, 
1880, which had not been registered. A receiver 
had been obtained by pltfs. in the action, who 
claimed under the deed of May 29 : — Held : the 
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deed of Apr. 8 was entitled to priority, notwith- 
standing the want of registration, on the ground 
that the instrument of May 29 only operated 
upon what the married woman courd honestly 
chai'ge. — ^PuNCiiABD v, Tomkixs (1882), 31 \\\ R. 
286. 

1956, Constructive notice.] — (1) Con- 

structive notice of a prior unregistered incum- 
brance affecting lands in Middlesex is as effectual 
as actual notice. 

Pltfs. were equitable mtgees., by deposit, of 
title deeds of lands in Middlesex, but the memo- 
randum of deposit was not regisU'n'd. Defts. 
were trustees of a settlement to whom the sanu* 
lands had been subsequently conveyed by the 
husband, in consideration of marriage. Upon 
the occasion of the preparation of the marriage 
settlement no mention was made of the prior 
charge. Neither tlie trustees nor the wife's 
friends carried their investigation of the title 
far enough to discover that the title d(*ods VN ore in 
the hands of pltfs. Diifbs. duly rc'gistered tlu‘ 
assignment, <k upon the death of the husband some 
years after, discovered the fact of tlie prior mtge. : 
— Held : th(i gross negligimce of defts. at the tiiiu* 
of the preparation of tlie marriage settlement 
was equivalent to notice to them of a prior adverse 
title. 

(2) The equitable nilgeii. lield entitled to tack t4) 
his security advances made subsequ(‘ntJy to tlu* dnt<^ 

registration of the settlement, of which he had 
no notice at the time of such advances. — W'okmalo 
V. Maitland (ISh;*)), b New Hep. 218 ; 35 J^. J. Ch. 
09 ; 12 L. T. 535 ; 13 VV. K. 832. 

AnmtiaiioriH : — As to (1) NJF, Arth Dank r. Parry (IH? !), 

L. IL 7 11. L. 135. Reid. Kottlewcll Watson 

30 VV. U. 402. 

1956. — .] — A solr. induced a client 

to advance money for A., on mtge. of lands in 
Middles(?x, <k soon afterwards induced a s(‘cond 
client to advance money on mtge. of the same 
lands without informing him of tlie (;xi.stenc(? of the 
lirst mtge. The solr. afterwards left tlu* country, 
A: the holder of the .se(;ond mtge. regi.stered it lu'fore 
the first mtge. was registered : — Held : the hol<ler 
of the second mtge. must be taken to have had, 
through the solr., notice of t he first mtge., could 
not by the }>rior j-egistration obtain priority. — 
Holland r. IIaht (1871), 0 Ch. App. 678; 40 
L. J. Ch. 701 ; 25 L. T. 191 ; 19 W. H. 902, J.. C. 

Aunoiatious : — Consd. liradlcy r. iOrhcH (J87S), U Ch. D. 

18U. Distd. Jic .Sout ham pt oil’s Kstalo, JioiHT'h (,'hiiiii 

(1S80), 5U L. J. Ch. 155. Consd. Jh iwii k r. iTice, IUM151 

1 Ch. G:j2. Refd. Leo r. ClutLon (Is75j, 45 L. ,1. Ch. 43 ; 

Cave V. Cavo 15 Cli. D. ()31). 

1957 . Prior incumbrance defectively regis- 

tered.] — A subse(juent incumbianet*!*, wlio at the 
time of taking his .seemity has no notice of the 
prior incumbrance, may, by properly memorialis- 
ing his security, though .after notice, obtain priority 
over the prior incumbrancer, if tlu; memorial ot the 
security of the latt-<*r be def<;etiv'e. — H h.skx v, 
Baugh (1842), 1 Y. <5c C’. Ch. C’as. 020 ; 1 1 L. J. Ch. 
374 ; 0 Jur. 1030 ; 02 E. K. 1043. 

Compare No. 1905, poni. 

1958. Whether registration constitutes notice — 
To subsequent incumbrancers.] — Bedford v. 
Backhouse (ok Bacchus) (1730), 2 Eq. Cas. Abr. 
015 ; Kel. VV. 5 ; 22 E. H. 510, L. C. 

AniwUUions : — ^Folld. Morecock r. DJckiiis il7fi8), Amh, 678. 

Refd. Sluiinons r. IVtlit (1811), 2 L. T. O. 8. 438. 

1959. .] — Wiseman 6c Benley v 

Westland, FisHEii, Benson, Davis 6c Stan- 
BIUDGE, No. 1511, ante. 

1960. Having legal estate.j — Registra- 

tion in Middlesex of an equitable mtge. is not 
presumptive notice of itself to a subsequent legal 


mtgee., so as to take from him his legal advantage. 
— Morecock v. Dicktns (1768), Amb. 078 ; 27 
E. R. 440, L. C. 

Anrwtaiions : — Reid. Mill r. Hill (18.52), 3 H. L. Cas. 828 ; 

lie Hussoll Road PurchaKt-Mourys (1871), L. R. 12 Eq. 

78 ; Manks t*. Whiteley. [10121 1 Vh. 735. 

1961. .] — A legal estate to give 

priorities as between incumbrancers having equal 
equities is not of necessity such an estate as will 
enable the holder to bring (*jectment. 

A. having a legal term of ninety -nine years in 
a house, mortgaged it to B. by way of sub-lease, 
reserving a reversion of two tlays. He then made 
an equitable charge by a memorandum to C. He 
then assigned tlu* term to D. to s(*cure a further 
advance. !>. had notice of B.'s incumbrance, 
but not of C.’s. V, ri'gisleii'd in Middlesex, but 
I), did not si;arcJi tlie registt'j*, A was therefore not 
affected by notice: — Held: tlu* equities betw'een 
C. 6c 1). being equal, the rt'veision of two days 
which D. acquired by his assiguiiu‘nt was a legal 
4‘siate which entitled him to lu iorit y . — He RussKLL 
Road Pukchase-Moneyh (1871), E. R. 12 Eq. 
78 ; 40 E. J. Eh. 073 ; 23 1.. T. 839 ; 19 W. R. 
520. 

1962. Without notice.] — Tlu; register 

of a mtgi;. will not by itself affect a subs(;quent 
iucumbnince without notici*.- Cator r. (’ooLEY 
(1785), 1 (U)X, Eq. (’as. 182 ; 2J> E. R. 1119, L. C. 

1071 .‘— Distd. SlmmouH r. I'etlit (1844), 8 Jiir. 200. 

See Law of Propt’Hy Act, 1925 (c. 20), s. 197. 

1963. Right to tack further advances Notwith- 

standing intervening registered incumbrance — No 
notice at time of further advance.) — Bedford v. 
Backhouse (on Bacchus) (1730), 2 Eq. Cas. 
Abr. 015 ; Kel. W. 5 ; 22 E. R. 510, J.. 0. 


ionH :■ R6fd. Moreeofk v. DlckhiK (1768), And), 078 ; 
SiiiiinotiH I*. Pel tit (1811), 2 Ij. 3'. O. S. 438. 

1964. — .]— Worm ALDr. Maitland, 


No. 1955, ante. 

Ji, liegiHiratiou in VorkHhire. 

See Yf>rk8liire R(*gi.stries Act, IKHl (c. 64) ; 
Yorkshire Registries Act, JS85 (c. 20); Law of 
lVopt;i*ty A(;t, 1925 (c. 20), ss. 11, 197; Laud 
Charges Act, 1925 (c. 22), s. IS. 

1965. Whether registration determines priority 
— Date of registration Agreement to execute 
mortgage.] ~A. executed a h‘gal intge. of pro- 
perty in Yorkshin* to B. for i'700 ; at the 
sanu; time lu; borrow«‘d iJlOO from C., 6c signed 
a memorandum agn*(*ing to givt; C. a second 
mtge. on the property to securi; that amount. 
A. subH(;(pjentIy exeeut(;d anotlu;r iritgi;. of the 
prt)perly for £500 to 1). 'I’Ihj first 6c third 
intges. weie registereil at W akctleld, but not the 
second : — Held : tlu* third mtge. had priority over 
th4* second.™ Wight’s Mortgage Trust 
(1873), L. H. 10 Eq. 41 ; 43 J.. J. Ch. 00 ; 28 L. T. 
491 ; 37 J, P. 595 ; nah nom. He Wright’s Mort- 
gage Trust, 21 W. R. 007. 

Compare NVj. 1917, ante. 

1966. Registration of agreement not 

entitled to be registered.) — The owner of land in 
Yorkshirti made an agrtunruint in writing with 
I>ltf., by which the former agrt;<jd in consideration 
of £200 paid to liirri by pltf., to complete certain 
buildinp on the land, 6c pltf. agreed to purchase 
the buildings when comjdnUid for £750, less the 
£200 already paid. 'I'his agreement was registered 
under Yorkshire Registries Act, 1884 (c. 64) ; — 
Held : this agreement was not an assurance within 
Yorkshire Registries Act, 1884 (c. 54), so as to be 
entitled to be registered, 6c therefore it had not 
priority over a prior mtge. to defts., rcjgistered 
subsequently. — Kodoeb v. Harrison, [1893] I 
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Sect, 1 , — Mortgages of land: Sub-sect, 4, B. cfc C,] 

Q. B. ItU ; 62 L. J. Q. B. 213 ; 68 L. T. 66 ; 41 
W. 11, 291 ; 9 T. h, R. 120 ; 37 Sol. Jo. 99 ; 4 

R. 171,0. A. 

Annotation: — ^Re!d. Whitbread v. Watt, [1901] 1 Ch. 911. 

1967. Prior unregistered charge — 

Subsequent registered assignment for beneQt of 
creditors.] — On Oct. 3, 1906, C. executed a legal 
mtge. of land situate in Yorkshire to a bank, & 
that mtge. was duly registered under Yorkshire 
Registries Act, 1884 (c. 54). C. had previously 
created an equitable charge on the land in favour 
of H. & W., but that charge was not registered 
until Oct. 5, 1907. On Aug. 30, 1907, C. executed 
a deed of assignment in common form of all his 
real & personal estate to a trustee for the benefit 
of his creditors generally, & that deed was registered 
on Sept. 11, 1907. There were other equitable 
mtges. which had been created by 0. jirior to 1907, 
but which haid not been registered. In 1908 the 
bank sold the property comi)rised in their security, 
& after satisfying their claim had a balance in their 
liands. This balance was claimed by the trustee 
as against II. & W. on the ground that his d(ied, 
though later in date of execution than IT. & W.’s 
charge, was prior to it in date of registration : — 
Held : (1) upon the construction of the dc^ed, 

only such interest in tlie property as C. then 
possessed i)assed to his trustee, namely, the 
property subject to the equitable mtges. upon 
it, & therefore fhe question as to priority of 
registration did not arise ; (2) therefore the claim 
of the trustee must be postponed to the claims of 
all the prior ('quitable mtgees. wlio established 
them, whether their mtges. wei*e registered or not. 
-—Jones v. Barker, [1909] 1 Ch. 321 ; 78 L. J. Ch. 
167 ; 100 L. T. 188. 

1968. Effect of notice — Of prior unregis- 

tered charge.] — Metcalfe v, York (Arcubf.), 
No. 2636, post, 

1969. What notice sufficient to post- 

pone registered incumbrance — Suspicion of notice.] 

— To affect the duly registered title of a rntgee., 
a suspicion of notice to him of the existence of a 
title in somc^ third person, whicli is prif»r to A 
conflicting with that of his rntgor., is not sufficient ; 
the* notice must be clear distinct-, amounting in 
fact to fi'aud. 

8. died in 1854, seised of real estate in the East 
Riding. The person believed to be hc*r heir-at- 
law entered into possession, obtained the deeds, 
mortgaged the property to yjltf., & delivered the 
deeds to him. The rntge. was duly registered as 
6 Ann. c. 62, required. Subsequently a will 
codicil were discovered, which contained a devise 
of tlie propcity to certain of defts., who then 
assert-ed their right, wliereupon pltf. filed this 
bill, claiming priority. The will codicil W'ere 
registered, but not until afU‘r the bill was filed : — 
Held : under 6 Ann. c. 62, the rntgee. was entitled 
tiO priority over the devisees. — Chadwick v. 
Turner (1806), 1 Ch. App. 310 ; 35 L. J. Ch. 349 ; 
14 L. T. 86 ; 30 J. P. 484 ; 12 Jur. N. 8. 239 ; 14 
W. R. 491,E. J.l. 

Amwintiom : — Apld. Loo r. Chit ton (IS?.**), 45 L. J. Ch, 43 

Re!d. He Monolithic Huildins: Co., Tacoii r. The Co. 

11016] 1 Ch. 043. 

1970. Fraud.] — The expression 

actual fraud ” used in Yorkshire Registries Act, 
1884 (c. 54), s. 14, means fraud in the ordinary 
popular acceptation of the tt^iTn. 

A. acted as solr. on behalf of B. in arranging that 
1). should deposit with a bank the deeds relating 
to a certain property in Yorkshire for the purpose 
of indemnifying B. against an overdraft at the 
bank. The deposit was made but not registered. 


Subsequently A. took from D, a mtge. by deed of 
the same property, & having registered such 
mtge., claimed priority against the mtge. by 
deposit to the prejudice to B. : — Held : if A.’s 
claim to priority were allowed he would be guilty 
of actual fraud towards B:, & consequently he 
ought not to obtain such priority. — Battison v, 
Hobson, [1896] 2 Ch. 403 ; 65 L. J. Oh. 695 ; 74 
L. T. 689 ; sub nom. Re Hobson, Ballison v. 
Hobson, 44 W. R. 615. 

Annotation : — Befd. Manks v. Whiteley, [1912] 1 Ch, 735. 

1971. Mortgage of interest in proceeds of 

sale.] — A mtge. of an interest in the proceeds of 
sale under an imj)erative trust for sale of land in 
Yorkshire is not registrable under Yorkshire 
Registries Act, 1884 (c. 54), & consequently the 
I»riorities of successive mtges. are determined by 
the dates of notices to the trustees. 

By a settlement of Sept. 9, 1885, freehold land 
in Yoikshire was conveyed to trustees upon trust 
to sell the same & hold the proceeds of sale upon 
trust for B. for life & after her death for C. 
absolutely. The settlement contained a power 
to postpone the sale, a trust in the meantime to 
hold the property upon such trusts as should 
(correspond with the trusts thereinbefore declared 
concerning the trust funds, & a power to manage 
the real estate. The settlement was registered 
in Yorkshire. In 1892 C. borrowed money on 
rnt-ge. (jl‘ luii* reversion ; the mtgees. gave notice 
of th(‘ir mtge. to the trustees of the settlement, 
but did not register it under the Yorkshire 
Rogistj-ies Act, 1884 (c. 54). In 1895 C. borrowed 
a further sum on the security of the land, which 
was still undisposed of. This mtge. a transfer 
tlicrc'of to L. weiuc registered at Wakefield : — Held : 
f-he trust for sale was imperativ(‘, effected an 
immediate conversion of the realty into personalty 
& mtgfcs. of i)rocceds of sale undtu* an imx)erativ<c 
trust for sale did not require registration, the 
mtge. of 1892 liad priority over that of 1895. — 
(iRKSiiAM Life AvSsitrance Scx.tety v, Crowther, 
[1915J 1 Ch. 214 ; 84 L. J. Ch. 312 ; 111 L. T. 
887 ; 59 Sol. Jo. 103, C. A. 

1972. Whether registration amounts to notice.] — 
Wriuhtson V, Hudson (1737), 2 Eq. Cas. Abr. 
009 ; 22 E. R, 511. 

Annotation : — ^Refd. Siiiiiuoiis V. I’ettil. (1844), 2 ]j. T. O. S. 

438. 

See, 'HOW, Yorkshire Registries A(.*t, 1881 (c. 54), 
s. 16, A J.aw of Troperty Act, 1925 (c. 20), s. 197. 

1973. Right to tack further advances — Against 
subsequent registered incumbrancer — No notice of 
such incumbrance.] — Wrightson v. Hudson 
(1737), 2 Eq. Cas. Abr. 609 ; 22 E. K. 511. 
Annotation : — Reid. Simmons v. IVUit (1844), 2 L, T. O. S. 

438. 

1974. Subsequent incumbrancer with- 

out notice of further advance — Where further 
advance not registered.] — A further cliargc in 
favour of the first intgee. of land in the West 
Riding of Yorkshire requires registration, k in 
the absence of ri'gistration will be postponed to a 
subsequent regisU^red mortgage taken without 
notice of the further charge ; & notice of the first 
mtge. does not impose on the subsequent incum- 
brancer the duty of making inquiry of the first 
rntgee., & so affect him with notice of the further 
charge. — Credland v, Poti'er (1874), 10 Ch. App. 
8 ; 44 L. J. Ch. 169 ; 31 L. T. 522 ; 39 J. P. 73 ; 
23 W. R. 36, L. C. & L. JJ. 

Annotations : — ^Distd. Rodger v. Harrison, [1893] 1 Q. B. 

ICl. Apprvd* Fullerton r. Provincial Bank of Ireland, 

[1903] A. C. 309. Befd. Kettlewell r. Wateon (1882), 21 

Oh. D. 686 ; Klnnaird v, Trollope (1889), 42 Ch. D, 610 ; 

Et Caloott 6c Elviu's Contraot, [1898] 2 Ch. 460. Mentd. 

Carlton Main OoUiery Co. v, Clawley, [1917] 2 K. B. 691. 
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1976. What amounts to notice 

of further advance.] — Credland v. Potter, No. 
1974, ante, 

See^ nowy Yorkshire Registries Acts, 1884 (c. 54), 
1885 (c. 26). 

1976. Search as from certain date — Notice of 
incumbrances prior thereto — Whether imputed.] — 

Where it appears that an incumbrancer on an estate 
in Yorkshire searched the register from a certain 
date only, it will not be presumed tliat he had 
notice of any of the contents prior to that date. — 
Hodgson r. Dean (1825), 2 Sim. A St. 221 ; 2 
L. J. O. S. Ch. 95 ; 57 E. B. 330 ; affd.y 3 I.. J. 
O. S. Oh. p. 99, L. C. 

Anyiotations : — ^ReU. West r. Reid (1843), 12 L, J. Ch. 245 ; 
Procter v. Cooper (1855), 3 Eq. Hep. 364 : Munks t\ 
Whlteloy, [1912] 1 (^li. 735. Mentd. Castellaiii r. 

Blumenthal (1841), 12 Sim. 47. 

C. Registration in Ireland^ Scotland and the 
Dominion.^. 

1977. Registration in Ireland —Equitable mort- 
gage unregistered — Subsequent registered legal 
mortgage.] — The non-production, in Ireland, of 
title deeds to the solr. instruct'd to prepare a mtge. 
upon an estate there, will not of itself be deemed 


a proof that the solr. has acted fraudulently, or 
even negligently, so as to affect the interests of his 
client. The construction to be put upon his 
conduct does not depend on an inflexible rule of 
law, but upon the circumstances of the case. 

Where, therefore, the owner of an estate in 
Ireland had already created an equitable mtge. 
upon it by depositing the title deeds with a 
creditor, which equitable mige. was not registered, 
aftcirwards, on being asked for them by a solr. 
who was about to prepare, for another creditor, a 
legal mtge. of the same estiite, gav'e ah excuse lor 
their non-production, which, under the circum- 
stances, appeared quiU^ siitisfactory, & also 
supplied in his own handwriting a summary state- 
ment of their contents ; the solr., in totw 
ignorance of the equitable mtge., A of all that had 
been previously done, prepared the legal mtge., 
which was duly registered : — U eld : the legal mtge. 
had priority over tlie equitable iul<g<^, &- was not 
assailable on tlie ground that tlie soli*, had impro- 
perly acted in ]>rcparing it without insisting on th(5 
lU’oduction of the deeds. 

It is inconsistent with the policy of the Irish 
Registration Law io imiH»sc on a intg<*e., or 
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n. Action on covenant — IVtiilc fore- 
closure salt pendino.] — Upon an orim- 
nating suiniuons issiiKHl by a intgoo. 
nmlcr Ord. 55, r. 7, thoro 1 h no 
jurisdiction to rniikt' a personal order 
for payiiKMit of the mlge. debt, 
thoreforo if the ml gen., pending sucli 
proceedings, brings an action in tbe 
K. 11. IJiv. on the cov(?nunt for iiayim'nt 
in the mtgt;. deed, sucli action will 
not be stayed. — ni;APHii.\w r. 

LAX, fl9151 2 I. K. 187.— IR. 

o. Wheiher reoistralion ainoonts to 
notice.] — Campukll r. Joskcmhon 
(1862). 1 N. S. W. 8. C. K. (Eq.) 

— AUS. 

p. — p. knowing that tbe 

title deeds of A. vt'cre in C.’s hands, 
but not that they were hold as a 
security, & without inquiry of C., 
subsequently made advances to A., 
& took a legal mtge. of 1 ho land eom- 
prl.sed in the deeds, whitdi mtge. was 
duly registered: — Held: lb’s regis- 
tration did not give him priority ov(!r 
(.). — White v. Hcxtek (1808), o 
W. W. & A'H. 178.— AUS. 

Q. .1— JoNK.sr. Cou.ixs (1891), 

1 2 N. H. W. L. It. (ii.) 247 ; 8 N. S. U . 
W. N. 71.— AUS. 

.] — Bold certulji lots of 

an estate by auction to lb, 'Sub- 
sequently mtged. the whole (estate 
to U.. who knew that cert mn nn- 
speeified portions of tin* estate had bfjcn 
sold -.—Held : according to Uolouia 
Acts (7 Viet. No. 16, ss. 11. 22, 

Viot. No. 1, 8. 18) C. gained no priority 
from registration, but took subject 
to B.’s purchase. — Sydney J: .snn k- 
BAN Mut’ual Building & La vd in- 
vestment Assocn., Ltd- L10N19, 
[1894] A. C. 260, P. C.— AUS. 

t. ,1 — Butler r. Fairclough, 

[1917] V. L. R. 175.— AUS. 

a. .]— Registration i.s not notice 

in this country .— street r. Commer- 
cial Bank (1844), 1 Gr. 169.— CAN. 

b. .] — Mackechnie r. Mac- 

KECHNiE (1858), 7 Or. 23. — CAN. 

0. .] — Ferguson r. Kilty- 

(1863), 10 Gr. 102.— CAN. 

rt. .p- Where a person exe- 
cuted a mtge. & had it Vwi 

did not for some time give it to the 
mtgee. & it was aftenvards sold to a 
third person, who \vas not aware of 
the facts, it was held entitled to 
priority over another p^^ff^^Previously 

Jxeented, but pot registered till a^r 

the other eecurity had been registered, 


though before it had been tlelivered to 
the mtgee.— Mum r. IH NNET (1861), 
11 Gr. 8.V--CAN. 

e. — .|~ Foster 1*. Beall (1868), 
15 Gr. 244. - CAN. 

f. .] Di n’LOP V. TOWNHIllP OE 

York (186.9 . J6 (Jr. 216.— CAN. 

s. - .1 Fikldin<j r. Ai'KEKl.y 

(1872), 8 N. S. Jl. (2 G. X' G.) 526. - 
CAN. 

h. .1 llAiiTYr. APi'LEnv(1872), 

19 Gr. 205.- CAN. 

k. ■ .1 (.’IMJKVVEI.L 1\ (JltAllAM 

(circa 1872), It. K. J). 30. - CAN. 

l. - - - Tui HT X' Loan ('o. r. 
Gallagher (1879), 8 J'. it. 97. — CAN. 

m .j Several parcels of land 

were j'mbriiccd in one intgt‘. .'8ul>se- 
(inentlv the intgor. further mlg<*d. 

home of I horn to pitfs. with the usual 
mtgor.'s covenants. He afterwards 
conveyed another i>areel to S., who, 
when he took Ids coiivcyaiiee, was not 
aware of pitfs.’ mtge., but It >'as 
regist.cr<’<l against th<> pari'i'ls cmbrace<l 
in it. though not against, the other 
I. a reels //c/d ; thi- registration of 
the prh>r mtge. against the pared 
iiought by S. was notice to him of the 
rlgtil <»f persons who purehas.'d ot her 
panrelH before be pureluised, t4> throw 
the mtge. upon bis parcel, X. S. was 
atreeled with iiothw of nitfs.’ iritgu., 
X' the riglit it conferred, -('lark r. 
Bogart (1880), 27 Gr. 450. — CAN. 

j :VIcJ)orGALLr.('AMl'lJELL 

(1881), 6 S. C. H. 502. — CAN. 

bb .1 JIRIDGEH r. Heal Kh* 

TATE Loan & Debk.ntuuk Go. (1885), 
8 O. R. 493. — CAN. 

cc. .)— /fc Himk & Led LEY 

(1889), 13 P. R. 1- — CAN. 

dd. - — .1 — Miller v . Duggan 
(1892), 21 i*. C. R. 33. — CAN. 

ee. .1— /fc Rkkd v . Wil«on 

(1893), 23 O. R. 552.— CAN. 

II .} — Pierce r. Canada T*er- 

manknt Loan & wo®/’?; 

25 O. R. 671 ; a/Td., 23 A. R. 516.— 
CAN. 

^.]„M('Millan V. McMillan 
(1894), 21 A. R. 343. — CAN. 

j.v — The policy of B. C. 

Land lUjgisto' Act is to fro© the pur- 
chaser of a registered title frmn the 
Imputation of constructive notice, to 
in the absence of express notice such 
a purchaser of lauds for valuable con - 
eideratloD will undw 
priority over a prior unr^tcrod 
charge, notwithstanding that he knew 


that the title deeds wetv In the posses- 
sion of persons ot Inu' than t.lie vendor 
to abstaiueil from Imiuiry. To take 
sneh a purchaser out of t h<' proteothm 
of sect. 35, he must bo guilty of conduct 
equivalent to fraud, X' us fraud Is never 
presumed, It will not bo imimted by 
InfereiKv. or in the a,h.scn<!e t»f proof of 
express not lee of t he faets, the know- 
halge of which constitutes the fraud. 

-Huphon’h Bay Go. r. Kkahnh to 
Howling (1896), 4 B. (’. JL *>3C. 
CAN. 

kk. .1 — Yorkshire Guarantee 

to Securitieh Uorpn. t. ^ l^ 

(1900), 7 B. G. R. 318. --CAN. 

11. .1 — Sawver-M.\hhev Go. t’* 

Waddell (1904), 0 Torr. L. 11. 45.— 
CAN. 

mm. .1 • Where a mtge. had boon 
registi'D'd as to some of Mio lauds, 
coinprlsi'd therein, but remained un- 
registered as to ouo parcel, owing to 
the iion-profl Jicllon of the eort411oat.o 
of title : Jlcld : a HUiiseqnent pilp\- 
of the rernailiing parcel was entitled 
to priority ot registration when tho 
duplliaite certlllcate was sent to tho 
registrar at tho Instance of tho sub- 
HiMiuent mtgee., & he iiiado tho first 
request f(»r r(5gIsl.ratlon after it/S re- 
ct'iid by the registrar.- - //(' (iREEN- 

HiiiKLDH Co. (Alta.) U905), 2 W. L. K. 
421.— CAN. 

J - - /ie American -Abell 

K.siiiNE to Threhhkk (;o. to 

(.V. W. T.) (1996) 3 W. L. R. 324. — 

CAN. 

oo. I -— Indki’kndent Lumber 

Go. V. GaUDINKU (1910), 3 Sask. L. R. 
140 ; 13 W. L. IL ,548. — CAN. 

DQ 1 — Under Land Titles Act, 

HH. 73 to 81. priority of registra- 
tion gives priority of J”^***^**^* “ 
Gilbert e. Ullkuk’h 
W. L. it. 490 ; 4 bask. L. R. 56. — 
CAN. 

qq . ] -.SIKMEN H«. DIRKB dJI 

ss’V h. 11. «»»: •'!, w. w- H. *52; 

14 I). L. U. 149 ; 23 Man. L. R. 581. — 
CAN. 

-r .1 — Coast Lumber Co., 

Ltd. V. McLeod (1914). }}• 

367 ; 7 W. W. R. 113 i ^0 D. L. R. 
343.— CAN. 

tt. MULLER V. 

(1914), 30 W. h. IL 472 ; 7 W. W. R. 
817 ; 19 D. L. R. 19.— CAN. 

af tft .J -John Macdonald to 

Co. V. Tew (1915), 7 O. W. N. 325 ; 
3’2 O. L. R. 262.— CAN. 


bbb. 


-.1 — UNION Bank of 
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Mortgage 


Sect, 1. — Mortgages of land: Sub-sect, 4, C,; 

sect, 5. Sect, 2 : Sub-sects, 1 db 2, A,, B,t C,, D, 
dt E, ; syl)-sects, 3, 4 6, Sects, 3, 4, 5 <fc 6.] 

purchaser, the duty of inquiry with a view to the 
discovery of previous unregistered interests, but 
quite consistent with it, if he knows of the existence 
of those interests, to estop him from contending 
that, as to him, they are void merely because they 
are unregistered. — A gra Bank, Ltd. v, Barry 
(1874), L. R. 7 H. L. 135, H. L. 

Annotations .—Apia. Loe V. Cliitton (1870). 46 L. J. Ch. 48. 
Consd. Northern Coimtiee of Engrlaud Fire Iiihcc. v. Whlpp 
(1884), 20 Ch. D. 482 ; Qarnh’aiu «. fcikipper (188.')), 63 
L. T. U40. Reid. Bradhsy v. KicheH (1878), 38 L. T. 810 ; 
KottJowell V. Watson (1884), 26 CJi. D. .601 ; Manntsrs 
V, Mew (1885), 20 Ch. D. 725; Oliver v. Hinton, fl800J 
2 Ch. 264. Mentd. Re Mackay, Mackay v. Gould, [lOOO] 
1 Ch. 25. 

1978. Duty of mortgagee to Inquire as to 

previous unregistered Interests.] — Agra Bank, Ltd 
V, Barry, No. 1977, ante, 

.] — A^ec, also, cases infra, 

Scotland & Dominions.] — Sec cases infra. 


Sub-sect. 5. — Where Title to Land 
Registered. 

See l^and Registration Act, 192.5 (c. 21), ss. 29, 
100, 147 ; Land Registration Rules, 1925, it. 139- 
160. 

1979. Order for foreclosure absolute — Not trans- 
fer for valuable consideration.] — Re De Leeuw, 

J AKENS V, CENTRAI. ADVANCE & DISCOUNT CORPN., 

No. 2009, j)osi. 

Sect. 2.— MORTGAGES OF PERSONALTY. 

Sub-sect. 1. — Notice. 

Sec CiiosES IN Action, Vol. VIll., pp. 408 ct 
sag, ; Companies, Vols. IX., X., pp. 344, 709, 
Nos. 2177- 2179, 4808 ; Insurance, Vol. XXIX., 
pp. 370-378, Nos. 3012-3010, 3030. 


assignment of a legacy charged upon land is an 
assignment of money only, does not affect the 
land witliin the meaning of Registry Acts. The 
registration of such an assignment, therefore, does 
not postpone a prior unregistered assignment of 
the same legacy. — Malcolm v, Ciiarlesworth 
(1830), 1 Keen, 03 ; Donnelly, 20 ; 48 E. R. 230 ; 
sub nom, Wilkinson v, Charlbsworth, 5 L. J. 
Ch. 172. 

Annoiaiions : — Apld. Arden v, Arden (1885), 29 Ch. D. 702. 
Apprvd. Greshani Life Assce. Soc. v. Crowther, [1915] 
1 Ch. 214. 

1981. Incumbrance on land held in trust for 

sale.] — Land held in trust for sale is not land within 
Middlesex Registration Act, 1708 (c. 20), so that 
incumbrancers on an interest in land subject to 
such a trust acquire no priority by registration. — 
Arden v, Arden (1885), 29 Ch. D. 702 ; 54 
L. J. Ch. 655 ; 62 L. T. 610 ; 33 W. R. 593. 
Annotations : — ^Apprvd. OreHliam Life Assce. Soc. v. Crowther, 
1 1915] 1 Ch. 214. Refd. Re Anglesey, De GalvtJ v. Gardner, 
11903] 2 Ch. 727 ; Re Dallas, 11904] 2 Ch. 385 ; Ipswich 
Permanent Money Club v. Arthy 11920] 2 Ch. 257. 

Mortgage of interest in proceeds of sale of land.] — 

Sec No. 1971, ante, 

B, Under Shipping Acts, 

Sec Shipping. 

C, Under Conijmnies Acts, 

See Companies, Vol. X., pp. 780 ci seq, 

I), Judgments, 

See Execution, Vol. XXI., pp. 500 et seq.; 
Executors, Vol. XX III., pp. 353, 351 ; .Judg- 
ments, Vol. XXX., p. 171. 

E, Patents, 

See Patents & Designs Acts, 1907 (c. 29), s. 71, 
A 1919 (c. 80), s. 10, A generally, Patents. 


Sub-sect. 2. — Registration. 

A, Under Registry Acts, 

See, now. Land Charges Act, 1925 (c. 22), s. 18. 

1980. Whether registration gives priority — 
Assignment of legacy charged on realty.] — An 


Sub-sect. 3. — Stop Orders on Funds in 
Court. 

See Choses in Action, Vol. VIII., pp. 474-477, 
Nos. 442-462 ; Execution, Vol. XXI., pp. 061- 
602, Nos. 2412-2419. 


Canada v. Taylor (1916), 8 O. W. N. cial Bank of Ireland, [1903] A. C. 
72 ; 33 O. L. U. 255.— CAN. 309.— IR. 


p. .] — Union Bank of 

Canada v. Lumsdkn Milling Co. 
(1915), 31 W. L. R. 801 ; 8 W. W. R. 
1167 ; 23 D. L. R. 400.— can. 

q. -.] — Neither in England 

nor in Ireland has mei*e rcKisira- 
tlon been hold to ainoimt to notlco to 
HUbHcquont uitgees. or pui’chasors.^ — 
Lakbiiman-Das Sakupchand V. 1)AH- 
liAT (1880), 1. L. R. 6 Bom. 108.— 


r* .] — TmvKDiiARi Lal « 

Kukdan Lal (1920), L. R. 47 Ind 
App. 239.— IND. 

.]— Bushkll V. Bushkl] 

(1803). 1 Sch. & Lef. 90.— IR. 

»• .] — Registry is not notice 

— Underwood r. i^ouutown (Lord 
(1804), 2 Sell. & Lef. 41.— IR. 

— .] — Drew v. Noiujuky (Earl 
(1846), 3 Jo. & Lat. 207.— IR. 

0* ; •] — A registorod mtge. take 

priority of a jircvious equitable rntgc 
created by parol on the deposit o 
the instrument, of which the owne 
of the i*ogiston'd intjre. had. not ex 
press notice. — Re M'KiNNKY’SAEsTATi 
(H»72). C I. R. Bq. 445.— IR. 
d. .] — Fullerton v, Prov'in 


e. .] — Re Gkker, Greer v, 

Greer, [1907] 1 I. R. 57.— IR. 

f. .] — In the absence of re- 
gistration there can be no valid equit- 
able lutge., by deposit of title deeds, 
& the holder of such mtge. aciiuires 
no jiriorlty over the unsecured creditors 
of the mtgor. — ^Munro v, Didooit 
(1910), 80 L. J. P. C. 65.— S. AF. 

g. IStaivtory mortgage — Effect of 
when vnregisiered ,] — Matuuwon 
Mercantile Finance ifc Agency Co., 
Ltd. (1891), 17 V. L. R. 271.— AUS. 

h. WIm may be registered as sole 
owner — Purchaser of equity of redemp- 
tion,] — The purchaser of the equity 
of redemption in fee is entitled to be 
registered in the “ Register of Absolute 
Foes,” as the solo owmor of the ** abso- 
lute fee ” under Land Registry Ordi- 
nance, 1870,8. 19. — Re Land Registry 
Ordinance, 1870, Re Douglas (1876), 
1 B. C. R.. pt. 1, 84.— CAN. 

k. Unregister^ mortgages — Effect of 
— lender Land Titles Act.] — ^A mtge. 
of land under Land Titles Act, imme- 
diately upon its execution, constitutes 
an effective security as binding as 
lietween the parties as if registered. — 
Horne v, Qalt (1908), 1 iJta. L. K. 


392.— CAN. 

l. Mortuageee without notice 

of breach of trust — Whether registration 
(illowcd subsequent to notice.] — Great 
West I*ermanknt Loan Co. v. Frie- 
BEN, [19251 A. C. 208.— CAN. 

m. Caveat — Registration of — 
Whether amounting to registraJum of 
mortgof/e.] — Reeves & Co. Incor- 
porated V. 8TEAD (1913), 26 W. L. R. 
37 ; 4 W. W. R. 1353 ; 13 D. L. H. 
422.— CAN. 

n. When filing allowed.] — A 

intgoc. can tile a caveat only for the 
temporary purpose of having Ids 
mtge. completed in a registerable 
form. — Re Land Titles Acrr, Union 
8ui*ply Co.’s Case, [1918] 2 W. W. R. 
305 ; 11 Sask. L. 11. 157.— CAN. 

o. Mortgagee taking wUh 

knowledge of — Effect.] — A mtgw., 
althougli at the time of taking his 
mtge. having knowledge of a prior 
cltdin, then protected by caveat, 
against the huid, but not bekig guilty 
of fraud, was held, under Laud Titles 
Act, R. S. S.. 1909, c. 41, 8. 162, 
entitled to hold his mtge. clear of such 
claim upon the lapse of the caveat. — 
Boultbr-Wauoh & Co., Ltd. v. 
Union Bank of Canada (Sask.), 
I1919J 1 W. W. R. 1046.— CAN. 
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Part XIL — Priority of Mortgagees. 


Sub-sect. 4. — Service op Distringas. 

1982. As between two mortgagees — Impossibility 
of giving notice — Second mortgagee serving writ.] — 

A. for valuable consideration takes a security 
upon a reversionary sum of stock at a time when, 
by reason of the death of the person in whose name 
the stock stood without legal representatives, no 
notice of the incumbrance could be givcm to the 
trustee of the fund. A. , however, does not attempt, 
by distringas or otherwise, to perfect the security. 
Afterwards B., for valuable consideration <k with- 
out notice of A.’s incumbrance, takes a security 
upon the same fund, A at the same time serves a 
writ of distringas on the Bank of England. B.’s 
security has priority over that of A. — IiItty r. 
Bridges (1813), 2 V. iS: C. Oh. Cas. 480; 12 
L. J. Oh. 474 ; 7 Jur. 936 ; 63 E. R. 218. 
Annotations .— Distd. Rrearcliff r. Donlnjrton (1850), 4 

Do G. & Sra. 122. Reid, lie Sketchley, A’.r p. Boulton 

(1857), 1 Do G. & J. 103 ; Canov. JanioH (18(;i), 3 Do G.F. 

& .1. 250 ; Ward v. Diincoiiibe, [1803] A. C. 300. 

1983. As between mortgagee & cestui que trust — 
Trustee mortgaging share in trust fund —Mortgagee 
placing distringas on mortgaged share — Fraudulent 
sale of remainder by trustee.] — A trustee of a sum 
of stock, having also a benellcial interest in an 
undivided moiety of the fund, assigned his moiety, 
by way of mtge. ; the mtgee. caused a distringas 
to be placed on a moiety of th(‘ fund. Afterwards 
the trustee fraudulently sold out t he other moiety, 

absconded : — Held : the moiety upon which 
the distringas had been placed, being at the time 
of the assignment subject to tlu* (‘(piitabh* right.s 
of pltf., the cestui guc trust was not relieved Irom 
such equity by the ajijdication of the distruigas^ 
A pltf. was entitled to the same as against deft., 
the mtgee. ; but considering that it was by his 
diligence that the fund was ])reserv(*d, the mtgee. 
was not compell(‘d to pay the costs of t he suit. — 
Wilkins v, Sibley (1863), 4 Gilf. 412; HE. T. 
760 ; 9 Jur. N. S. 888 ; 11 W. K. 897 ; 66 E. R. 
780. 

1984. Alternative remedy to obtaining transfer 
of fund into court— Or indorsement on original 
deed.] — P hipps v. LovECiUovK, Prosseb r. Piiipi's, 
No. 1851, ante. 


Sub-sect. 5. — C’hat{GIN<» Okijeics. 
See Execution, Vol. XXI., pp. OfiO ct seg. 


Sect. 3.— COMPANY DEBENTURES. 

Companies, Vol. X., ])p. 768-771, 786-791, 
1178-1193, 1221, No.s, 4803-4825, 4918-1970, 

8360-8465, 8634. 


Sect. 4.— AS AGAINST EXECUTION CREDITOR. 

Under writ of elegit.j — See Execution, Vol. 
XXI., pp. 562, 563, Nos. 1389^1397. 

Under writ of sequestration. > — See Execution, 
Vol. XXI., p. 603, Nos. 1001-1904. 

Stop orders .] — See Execution, A ol. XXl., pp. 

661, 062, -112 2::c. 

Equitable execution.] — See Execution, Vol. 
XXI., pp. 673, 674, Nos. 2528-2535. 

Equitable mortgagee has priority of execution 
creditor .] — See Intebpleadee, Aol. XXIX., p. 
454, No. 31. 


Sect. 6.— AS AGAINST JUDGMENT CREDITORS. 

Scc^ generally^ Judgments, V’^ol. XXX., pp. 155, 
156, Nos. 260-275. 

Mortgage by statutory company .] — See Com- 
panies, \"ol. X., p. 1221, No. 8634. 


Sect. 6.— IN RELATION TO EXECUTORS. 

1985. Legacy has priority over mortgage.] — 

Testiit/or devised his real estate, charged with tlie 
payment of his debts & legacies, to his eldest son 
m fee, & appointed him exor. Nine years after 
testator’s death, the devisee, being tlien in 
possession, mortgaged the est»ate, & covenanted 
against all incumbrances (ixeept the legacies. In 
a suit substHiuenily instituted by one of the 
legatees for payment of his legacy, the estatiO was 
sold, ik. the ]>roceeds ju’cved insutlicient to satisfy 
testator's unpaid debts tV legacies, together witli 
the mtge. nioriey : — Held: the mtgee.’s title was 
comidote, subject only to the amount of tlio 
legacies ; A. tlu^refore, after r(‘sei*ving the amount 
of the legacies, the mtgee. was entitled to the 
residue of the fund as a security for his debt, 
im the amount st» reser\H*d was assets of testator 
unadministered, ck was. therefore, to bo ajiplied, 
tirst in satisfaction of his debts, & then, so far 
as it would extend, in paymerd- of his legacies. — 
Eland v. Eland (1839), 4 My. ik Cr. 420 ; 8 
E. J. Ch. 289 ; 3 Jur. 471 ; 41 E. R. 162, E. C. 
Annotations : — Apld. Ly(»n r. Colville (1844), 1 Coll. 449. 
Consd. Howanl v. I'halTrr, Howard r. lUdduHOii (1893), 
32 L. .1. Ch. (ISO. Refd. Boavau r. Oxford (1859), 9 Do 
(i. M. /v: G. 5(>7. Mentd. Bajfo r. Atlain (1841), 4 Boav. 
299 ; ForlM^H r. Peanock (1819), 1 l‘li. 717. 

1986. . ! - If there are. general gifts of 

legacic^s, ik then of the rest A residue, real & 
personal, hhmding the whole in one mass, though 
accompanied by a i>ower to tlu* legatee of the 
residue, “ t-o disposes of the same in any manner 
he may think ]>rf>])(*r,” the legacies are a charge 
on tluj realty. 

Testator gave a legacy, wdnch, if not received, 
was t-o form “ i)art of the resitiue of rny property.” 
Ihen followcid a l(*gacy Uj B. ; but if the legatee 
slioiild die before time for payment, it WfiS to be 
considertni “ as part of the residue of my pix)perty, 
A to go A merge in the same.” After some small 
. iegacifts, bis will (joricluded, ‘‘All the re.st, residue, 

I A remainder of any property 1 may dii5 possessed 
' of, whether estiit(;s, freeholds, etc., etc., bonds, 

! bills, etc., annuiti(!S, etc., I devise A be^iueath to 
; my son, in the fullest manner 1 can, with libeHy 
I E) him to dispose of the same in any manner he 
i may think proper.” The son v/as named as one 
j of the exors., but did not act as such. The will 
; was proved by the olh(*r exor. 'J'he son mortgaged 
I the r<;al estates :—// c/d the legacy to B. was a 
f.diarge on the njal estates, A on a sale of them in 
the incumbered Est^aUiS Ct., E)ok iirecodure over 
the mtges., notwithsEmding the general power to 
the devisee bo dispo.se (jf the estates in any manner 
he thought proper, — CUEVILLE v. Browne (1869), 
7 H. E. Cas. 689 ; 34 E. T. O. H. 8 ; 5 Jur. N. S. 
849 ; 7 W. R. 073 ; HE. R. 275, H. E. 

AnnAitalionB : — Apld. lie hniitli, Biulth v. .Smith, 11^991 
J Ch. 395. ]^fd. Elliott V. Dearsley (1880), 19 Ch. D. 

322 : JCe Grainger, DawHon v. HimfinB, [1900] 2 Ch. 759. 
Hentd. Gyett v. WilliaiiiH (1892), 2 John. 6c H. 429; 
ifrowiiink V. French (1871), 24 L. T. 949 ; Skiller v. 
HttlHinan (1871), 24 L. T. 745 ; UalnHford v. Dunn (1874), 
L. K. 17 Lu. 405 ; Brooke v. Kooko (1870, 35 L. T. 301 ; 
Jie Hellih' TruBtH (1«77), 5 (Jh. D. 504 ; Bray v. Stevens 
(1879), 12 Ch. D, 192 ; wolls v. How (1879), 48 L. J. Ch. 
476 : lie Ovey, BroaUbent v. Barnjw (1882), 49 L. T, 613 ; 

I Jie Stokes, ParwniH v. Miller (1892), 97 L. T. 223 ; Jie 
Bawden, National Provincial Bank of England v, CresBwell, 

I Bawden e. Creeswell, 11894] 1 Ch. 993 ; lU Brooke* 
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Sect. 6 . — In relation to executors. Sects. 7, 8, 9, 
10, 11, 12 ^ 13: Sub-sect. 1, A, (a).] 

Brooke v. Brooke, [1894] 1 Ch. 43 ; lie Boards, Knight 
V. Knigrlit, [1895] 1 Ch. 499 ; Re Dyson & Fowko. [1896] 
2 Ch. 720 ; He Adams & Perry’s Contract, [1899] 1 Ch. 
654 ; He Yates, Throckmorton v. Plko (1907), 90 L. T. 
768 ; He Balls, Trowby v. Balls, [1909] 1 Ch. 791. 

1987. Mortgagee has priority over creditors.] — 
Jacomb V. Harwood (1751), 2 Ves. Sen. 265 ; 28 
E. R. 172. 

Annotations : — Mentd. Tanor r. Ivle (1752), Bolt’s Sup. 386 ; 
Hoare v. (Joiiloncln (1779), 1 Bro. C. C. 27 ; Farr v. 
Newman (1792), 4 Term Hep. 621 : Dovayiios v. Noble, 
Sleech’s (Jase (1816), 1 Mer. 539 ; Kendall v, Hamilton 
(1878), 3 C. P. D. 403 ; Re Hodgrsoii, Beckett v. Hamsdale 
(1885), 31 Ch. D. 177. 

1988. .]~-Hardwick v. Mynd (1794), 1 

Anst. 109 ; 145 E. R. 815. 

1989. .] — An exor., who is also a devisee 

of an estate charged with the payment of debts, 
may be pi-esumed by a bond fide purchaser or 
mtgee. of that estate, to be dealing with it for the 
I)urposes of the administration, & may give a valid 
title to it. Such purchaser (Ji* mtgee., therefore, 
will not be bound to look to th(} ai)plication of 
the money. Mere absence of statement of the 
purpose for which the money obtained by the 
sale or mtge. is to be used, will not make the pur- 
chaser or mtgee. liable, on the ground of a pre- 
sumed knowledge that the money was to be applied 
otherwise than for the payment <jf the testator’s 
debts. In a case, therefoie, in whicii the Lords 
were satisfied tliat f.he mtgee. himself was, as a 
matter of fac^t, <*ntiiely igmuant of any intended 
misapplication of the money by the exor. <te devisee 
of the estate charged A- that he had not constructive 
notice of it through Jiis solr., who distinctly denied 
any knowledge or even suspicion of it : — Held : 
though the money was (entirely misapplied, the 
mtge. could not be treated as subject to the debts 
of testat(n*, & tljo mtgee. ’s title was not, therefore, 
to be i)ostponed to the', claims of the testator’s 
(U'cdi tors On a (;j’ed itor of testator, who impeached 
the validity of the inlgt^. or purcliase, lies the 
burden of i)roving that the mtgee*. or purchaser 
had notice of the* true state e)f the facts. — C orseb 
V. Cautwuiojit (1875), L. R. 7 H. L. 731 ; 45 
L. J. Oh. 605, 11. L. 

Annotalioiis :—ijOusd. He lIoiiHon, Chester v. Heusoii, [1908] 
2 tUh :{5(h Refd. IMckctLs v. Lewis (1882), 46 L. T, 368 ; 
He Vemi Furze’s Cout?'a<'t, (18941 2 Ch. 101; Re 
Mujer, Taylor v. Major, (1914] 1 Ch. 278. Mentd. Wewt. 
ol Futs'himi iS;, South Wales District Bank u. :Mureh (1883). 
23 Ch. J>. 138. 

1990. .j -Devisees of an equitable estate 

in a fre*ehold house deposited the title deeds to 
se*cure the payment e>f a loan made to them by 
the depositee. The deposit was accompanied by 
a written memorandum charging the interest of 
tJie depositors in the proiierty with the repayment 
of the sum advanced. Before the deposit a decree 
luid been made, in a suit instituted for the 
administi’ation of testator’s estate, wdiich con- 
tained a declaration that the depositors were 
entitled to the house as tenants in common. 
After the deposit a creditor of testator obtained in 
another suit a decree declaring her entitled to a 
charge upon the house in respect of a debt due to 
licr fi*om the testator. The depositee of the deeds 
had no notice of this claim w’hen he advanced the 
money ; — Held : the depositee was entitled to 
priority over the creditor. — B ritish Mutual 
INVESTAIENT Co. V. 8mart (1875), 10 Cli. App. 
567 ; 44 L. J. Ch. 695 ; 32 L. T. 849 ; 23 W. R. 
800, C. A. 

^Invotations -Apld. He AtkiriRou, I’rootor i*. Atkiiisou, 
11908] 2 C’h. 307. Re!d. 1‘rieo r. Price (1887), 36 Ch. D. 
297 ; He Muon, Holmes v. Holmes, [1907] 2 Ch. 304. 

1991. The rule — ^that a purchaser for 

value of an asset of testator, from an exor. who 


is also residuary legatee, acquires a title free from 
the claims of unsatisfied creditors of testator, if 
the purchaser took without notice of the un- 
satisfied debts or of anything which made it 
improper for the exor. so to deal with the asset — 
applies in the case of equitable as well as legal 
assets ; provided that neither the exor. nor the 
ct. administering testator’s estate still retain 
control over the asset. 

In 1878 the registered holder of railway stocks 
covenanted to pay an annuity to the trustees of a 
settlement during the joint lives of himself & 
his wife & the life of the survivor. In 1882 he 
died having bequeathed all his property to his 
widow, & appointed her his extrix. The widow 
proved the will, & by various deeds from 1886 
to 1892 transferred the stocks to her bankers to 
secure a debt of her own. In Dec. 1892, the 
widow gave an equitable charge on the stocks 
to the pltf. to secure advances made to her. 
Neither the bankers nor the pltf. when taking 
their respective securities had knowledge or notice 
that any debt of testator remained unpaid, or 
that the widow was not entitled to deal with the 
stocks as she did, & the pltf., before he had notice 
that there was any indebtedness of testator, gave 
notice of his charge to the bankers. The bankers 
sold the stocks, &, having retained the amount 
owing to them, paid the balance into ct. : — Held : 
the pltf.’s charge on the balance had priority over 
the claims of the settlement trustees. — Graham 
V. Drummond, [1896] 1 Ch. 968 ; 65 L. J. Ch. 472 ; 
74 L. T. 417 ; 44 W. R. 596 ; 12 T. L. R. 319. 

Annoiaiion : — Distd. Bank of Bombay r. Sulenian Somji 

(1908), 99 L. T. 632. 

Where executor in default to estate.] — See 
Executors, Vol. XXIII., p. 445, Nos. 5158-5160. 

Effect of covenant by executor to refund.] — 
See Executors, Vol. XXIII., p. 428, No. 4986. 


Sect . 7 . — EXTENTS. 

Sec , generally , Crown Practice, \'o1. XVI., 
pp. 221-231. 

1992. Whether extent gives priority over mort- 
gage.] — Deft, had deposited his title deeds with 
T. & co. for securing money advanced by them at 
the time of such deposit ; afterwards this extent 
issued & the estate was ordered to be sold without 
regard to the claim of T., who were considei’ed to 
have had no lien against the extent, though they 
retained the title deeds. T. & co. afterwards filed 
a bill in Chancery, which they suffered to bo dis- 
missed for want of prosecution. — R. v. Benson 
(1809), 1 Price, 220, n. ; 145 E. R. 1383. 

Annotation : — Refd. Casberd r. A.-(i. (1819), 0 Price, 411. 

1993. .] — Equitable mtge. by deposit of 

title deeds by an accountant of the Crown, in the 
hands of one who has an opportunity of Imowing 
that the depositor is, or may become, a debtor 
of the Crown, is not available against an ext-enf . 
Qu. : whether such a deposit by the King’s debtor 
good in any case against the Crown ? — Broughton 
V. Davis & A.-G. (1814), 1 Price, 216 ; 145 E. R. 
1381. 

1994. .j — An equitable mtge., by a deposit 

of title deeds, established against the claim of the 
Ci*own under an extent. — C asberd r. A.-G. 
(1819), 6 Price, 411 ; Dan. 238 ; 116 E. R. 850, 
Ex. Ch. 

Annotaiums : — Consd. Wliitwortli v. Gaugain (1841), Cr. & 

Pb. 325 ; Wbltworth v. Gaugain (1846), 1 Ph. 728. Retd. 

Giles V. Grover (1832), C Bli. N. S. 277 ; Watt:* e. Porter 

(1854), 3 E. & B. 743 ; SwaiiJey Coal Co. r. Deutou (1906), 

95 L. T. 659. 
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SECT. 8.— LAND IMPROVEMENT CHARGES. 

See Land Improvement, Vol. XXX., tip. 295, 
296, Nos. 218-220. 


Sect. 9.~RENTCHARGES AND ANNUITIES, 

See Rentcharges & Annuities. 


Sect. 10.— MORTGAGES OF SHIPS. 

See Shipping. 


Sect. 11.— SOUCITOR’S LIEN OR CHARGING 
ORDER. 

See Solicitors. 


Sect. 12 — AS AGAINST VOLUNTEERS. 

See Fraudulent He ^’oIDABLE Conveyancu^s, 
Vol. XXV., pp. 242-252. 


Sect. 13.— FAILURE TO GAIN OR LOSS OF 
PRIORITY. 

Sub-sect. 1. — By Notice of Prior Pigiit. 

A, Construeiivc Noiire. 

(a) In General, 

See Law of Propoity Act, 1025 (c. 20), s. 199. 
1995. Nature of — Presumption of knowledge — 
Too strong for rebuttal.]— (1) Const nictivc notice 
I take to be in its nature no more tlian eviih'nce of 
notice, the presumptions of wliieli are so violent 
that the ct. will not allow even of its being con- 
troverted. Thus, if a mtgee. lias a deed j)ut into 
his hands which recites anotlier deed which shows 
a title in some other person, the ct-. will presume 
him to have notice, <fc 'will not permit any I'vidence 
to disprove it (Fyre. C.H.). 

(2) With r(*spect to llie gen(*ral queslion, tlie 
effect of leaving the title deeds in the hands of the 
intgc^r., the most intelligible rule, A in of>inion 
the most agreeable to justice would liave been 
to say, that if a man takes, as Ids security for his 
intge. a single deed, A leaves the other de(*dH in 
the hands of the intgor. so as to enables him to 
commit a fraud, that ha shall, in all mrh cases, 
be Tiostponed, without- refeience to Die quantity 
of pains or diligence whicli lu* ex(*rcised to obtain 
the deeds ; for wliether Die i>ain.s bf* more or less, 
the mischief is Die same ; A if 1 had found the 
rule so laid down I should have been pei-fectly 
satisfied. But it has been decided otherwise in 
the late cases liccheil v. Cordley^ No. 1921, an/c, 
Fenner v. Jenvmai, No. 2102, ^ J ourle 

V. Rand, No. 2161. rost, which establish the rule 
that nothing but fraud or gTOSs A voluntary 
negligence in leaving Die title deeds. wiU oust the 
priority of the legal claimant.^ As for the case of 
Goodiitle v. Morgan, No. 21o3, post, the mtgee 
must always risk there being an 
in which case the legal 

Plumb v. Fluitt (1 191), 2 Anst. 432 ; 14 o 

5?^* Ag to Consd. KHpin r. Pemberton (1869). 

j. 547. .lV<^?)Apld. Evann r. BIckiiell (1801) 


6 Vos. 174. Consd. Whitbread v. Jordan o' 

C. Ex. 303. Apld. Hevvltt v, Loosemor© (ISSU. J 
449 ; Taylor r. Hussoll. [18911 1 Cli. 8. Rrfd. <’• 

Smith (1841), 1 Han\ 43 ; Moux r. Boll (1841). 1 Hare, 

73 ; West V. Reid (1843), 2 Haro, 249, 

1990, .] — Hewitt r. liOOSEMORE, 

No. 2124, poaf. 

1997. Investigation of mortgagor’s title— Nature 
of derivation — Will.] — A. devises land to B. in 
tail, remainder to C. in tail, subj<*ct to the payment- 
of legacies. C. levies a fine A five years non- 
claim pass, & mortgages the lands. Fine » non- 
claim no bar of Die legacies. 0. having no title 
but under the will. Die mtgee. must be suptmsea 
fo have notice of thi' legacies.— Drapers tG. il 
Yardley (1710), 2 Vern. 662; 23 L. B. 1031, 

1V98. .] Ti‘stator, who died in 

1S85, bv his will left, all his property to his four 
.son.s bv liis first wife, subject to a <‘liarge for a 
legaev'in favour of his four sons by liis second 
wife.' Tlie legacy remaiii<‘d unpaid. The four 
(‘Ider sons in 1S90 d(*posit('d Dit' title (li*eds 01 )>art 
of the property with a bank a.s security for an 
advance. A, in ‘l899. they (‘xccuted a formal ml ge, 
of Die pro]K‘rty to the bank. The bank, if they 
liud mad<‘ an investigation of title, would have 
obtained <*ognisan(‘e of the will whicli (treated the 
(‘barge. The nitgors. ]>ractis4‘(l no concealment : 
Held: as Di(‘ four youngiu* sons w(‘r(‘ legaDtes, 
A as the bank had constructive notice of the 
charge, lh(‘ claim of the four youngt‘r sons must 
prevail ovct the mtge. to the bank.— BANK oF 
Bombay v. Sulkman Somji (19(^8), th) L. i* ; 
24 T. L. B. 810 ; 52 Sol. .lo. 727, V, i\ 

1999 . -. Settlement.] — By marriage 

article's, a husband covenanted, in consi(h*ration 
of his wife's portion to K(‘ttle an <*stat<‘ to his 
own u.se, A aftc'r his deceasi* to the use* of Ins heirs 
of the* body of his inteiieh'd wife, A fe»r want ol 
such issue to his own right heirs for (‘ve*r. 1 he 

artielew did not, e*xpre*ss any further* inieuition of 
Tiroviding for the* ehilelre n of the marriage A made 
a provision for the* intenele*(J wife^ in lum of dower. 
No Ke*ttl(*ment was (*xr'cut.e‘d ; A the husbancl 
mortgagc'd t he* e-state, A at t he* same t ime? dediveml 
Die articles to the mtgee*. : Held : on his death, 
under the* articles, he* w.as entitled to a life ejst-ato 
only A th(^ mtgee*. took with noticM*, A could not 
there*fure hold as against the? issiuj of Die^ marnageL 
— Davikh r. Davies (1H4I), 4 Be‘av. 54 ; 49 L. R. 
258. 

2000. - Disclosure of facte thereby.] —Where 
a Tnire’haser cannot make* out his tit le*, hut tlu‘OUgh 
a deed, wliich le ads to a fae;t, hi.^ will be affected 

with ned ice of that fact-. 

One affee-ted with notice; conve-ys to another 
withfjiit notice : Die assignee liaving legal estate, 
shall not he affea-t-cd with the notice to assignor: 
A so vice rerwfl.-- Mertinh r. JoLLiFf75 (17.i6), 
Ainb. 311 ; 27 F. B. 211, L. ( . 

2001. Improper sale of property to mort- 

gagor."!— .1., the; owner of four fnc;hold houses, 
moi'tgaged the;m in fe*e for LI, 500 each. The 
mtgees. Iransferred tlii*ir rritge. Uj B. in considera- 
tion of the principal A interest the n due;, amounting 
to iT,579 le. 5(7. on eaedi house. U'wo days after- 
wards, B. sold t he houses Ui 11. for (exactly the same 
sum aa h<; paid for the transfer U) himself, & <5on- 
veyed Dumi to 11. in exercise of the power of sale 
in the mtge*s., freed from the equity of redemption. 
1 1, soon afterwards mortgaged the four houses for 
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Mortgage 


462 

Sect 13. — Failure to gain or loss of priority : Suh- 
sect 3, X. (g) (6).] 

£6,000, & on Jier death her Buccessor in title. B., 
sold the equity of redemption to Ij. for £2,500 
subject to the prior mtge. for £6,000. Certain 
creditors of J., the original owner, wlio had 
recovered judgment in an action against him, & 
obtained equitable execution on his equity of 
redemption, brought an action against B. & E., 
impeaching the validity of the sale to H., & 
obtained judgment setting it aside as a fraudulent 
execution of the power of sale, & declaring x>ltfs. 
entitled to a right of redemption. L. was not a 
party to the action, but on receiving notices of it 
he paid off the mtge. for £6,000, & took a convey- 
ance of the legal esta-tc from the mtgees. At the 
time when L. purchased the equity of redemption 
from E., he had no actual notice of any impropriety 
in the sale by B. to H., nor of any facts affecting 
the sale not disclosed by the deeds, excf‘pt that 
he had seen a valuation wlxich ax)peared to show 
that the purchase by H. was at an undervalue, 
nor did he make any inquiries concerning the 
circumstances of the sale : — II eld : L. was not 
affected by (jonstructive notice of the improjxriety 
of the sale, <te he was prote(;ted against the prior 
equitable interest of pltfs. by his acquisition of 
the legal estate ; tlui not obtaining further infor- 
mation as to the circumstanc;es under which the 
sale took place did not amount to culpable 
negligence. 

I'lie mc.xim Qvi prior csi lemporc, potior cst jure 
is in our law subject to an important qualification 
that wJicro equities are equal the legal title jxrevails. 
Equality here docs not mean or r<*fcr to priority 
in point of time. Equality means the non- 
existence of any circumstance which affects the 
(!onduct of one of the rival claimants, & makes it 
loss nuu’itorious than that of tlie ot her. Equitable 
owners who ai*e upon an equality in this respect 
may struggle for the legal state, &; he who obtains 
it, having both law equity on his side, is in a 
better situation than he who has ciquity only 
(Bindley, L.J.). — Bailey v. Baunes, [1894] 1 
Oh. 25 ; 63 L. J. (4i. 73 ; 69 B. T. 5d2 ; 42 VV. R. 
66 ; 38 Sol. Jo. 9 ; 7 R. 9, 0. A. 

Annotations Consd. lie Sc?ott & Alvarez’s Contract, 
8cott r. Alvarez, 118951 1 (^h. .596. Refd, Re White & 
Hinlth’s Contract, |189fl] 1 Ch. 6.37 ; Life Interest & 
Ihu'ersionary SecnritloH CJorim. v. Hand-In-Hand Fire & 
Life Insoe. Hoc., 11898J 2 Ch. 230; Frctmiaii v. Lain»;. 
[1899] 2 Ch. 355 ; lie Alins Corn Charity, (Charity Comrs. r. 
Hodo (1901), 71 L. ,T. Ch. 76 ; Taylor r. London & County 
Hanking: Co., Loudon & County Bankiiifir Co. v, Nixon, 
11901] 2 Ch. 231 ; Hiiiitr. Luck, [1902] 1 Ch. 428. Mentd. 
Re Handnian & Wilcox’s Cmitract, [1902] l Ch. 599 ; 
Re Childe & Ilodffson’s Contract (1905), 54 W. R, 234. 

2002. Possession retained by unpaid vendor.] — 

Where a vendor signs a receipt for the whole 
purchase-money, but suffers the luirchaser to 
retain part of it, & reiriains in possession of the 
estate as tenant to the purchaser ; his possession 
is no notice, to a subseqmmt purchaser or incum- 
brancer, of his lien on thi? estate for the sum 
retained. — White v, Wakefield (1835), 7 Sim. 
401 ; 4 B. J. Oh. 195 ; 58 E. R. 891. 

AnnotaHons : — Apld. Hunt r. Luck, [1901] 1 Ch. 45. Consd. 
Powell x\ Hrowno (1907), 97 L. T. 854. Refd. Riininer r. 
Webster, [1902] 2 Ch. 163 Mentd. Holmes r. I»owell 
(1856). 8 Do G. M. & G. 572. 

2003. Notice of incumbrance generally — Whether 
notice of particular incumbrance.] — P'arrow v. 
Rees, Ko. 2106, 2 > ost . 

2004. .] — Jones v. Smith, No. 2605, 

post 

2005. - - - .] — Jones r. Williams, No. 2021, 

post, 

2006. Purporting not to affect mortgaged 

property.] — Jones v. Smith, No. 2605, post 


2007. Disregard of fact— Negligent disregard— 
Necessity for fraudulent motive.] — In 1816, D. 
assigned a policy of insurance on his life to a 
trustee to secure a sum of money owing to W. ; 
& soon afterwards, the solr. of W. caused a memo- 
randum to be entered in the office of the Insur- 
ance co., directing that all letters were to be sent 
to such solr., & the premiums were thenceforth 
paid by W., through the hands of such solr. ; 
but the insurance cp. were not informed on whose 
behalf the solr. acted. In 1826, D. became bkpt., 
& his assignees declined to interfere respecting 
the policy. The premiums continued to be paid 
by W., through bis solr., during his life, & by the 
exors. of W., through their bankers, after his 
death. D. died in 1839: — Held: (1) the policy 
was in the order & disposition of the bkpt., & 
there was not any notice given to the insurance 
office of the assignment of the policy to take it 
out of such order & disposition ; (2) the conduct 
of the assignees did not amount to an abandon- 
ment of any right which they had to the benefit 
of the policy ; (3) the exors. of W. had a lien on 
the policy for the amount of the premiums which 
had been paid by W., & his estate, & the interest 
thereon ; they were entitled to payment of the 
amount thereof out of the moneys payable under 
the policy. 

(4) Semhle : negligence, as applied to cases of 

constructive notice, supposes the disregard of a 
fact known to the purchaser, which indicated the 
existence of the fact, the knowledge of which the 
ct. imputes to him ; & such negligence may, 

without a fraudulent motive, be so gross as to 
justify the charge of constructive notice. 

(5) Semhle : a purchaser may be presuined to 
have investigated every instrument, which directly 
or inforentially forms a link in the title to the 
property, but not instruments which are neither 
directly nor presumptively connected with it, & 
may only by iiossibiJity affect it. — West v, Reid 
(1843), 2 Hare, 249 ; 12 B. J. Ch. 245 ; 7 Jur. 
147 ; 07 E. R. 104. 

Ammlations : — As to (2) Refd. Drystlale v, Pigrgott (1856), 

22 ItoHV. 238. As to (3) Consd. Fulcki' r. Scottish Imperial 

Inscu. (1886), 34 Ch. D. 234. As to (5) Refd. Lloyds 

Haukliig Ck». Jones (1885), 29 Ch. D. 221. Generally, 

ReM. Saunders f\ Duninan (1878), 7 Ch. D. 825; Re 

Leslie, Leslie v. French (1883), 23 Ch. D. 552. 

2008. Documents disclosing possible incum- 
brance.] — The owners of a public house agreed to 
grant a lease of it at a premium. Tlie intended 
lessee deposited the agreement with M. co., 
brewers, to secure repayment of an advance. TJie 
lease was executed & was deposited by the lessee 
with the landlord’s solr. to secure the premium. 
The lessee obtained it from them for the purpose 
as lie alleged of producing it to the magistrate's to 
enable him to procure a licence. He undertook to 
retiu*n it forthwith but instead of doing so instructed 
an auctioneer to obtain an advance upon it from 
other brew ers, R. & co. The auctioneers produced 
to R. & co.’s agent an order from the lessee for the 
delivery of the lease to R. co. noticing that this 
advance was for the purpose of enabling the lessee 
to pay M. & co. The agent objected to recognise 
this memorandum & inquired whether the lessee 
owed anything to M. & co. He was informed by 
the auctioneers & by the lessee there was nothing 
due to M. & co. except for goods supplied. He 
had previously obtained from the lessee himself 
an order for the delivery of the lease not mention- 
ing M. &> co. at all ^ he obtained the lease on 
delivering that order. R. & co. advanced money 
on the deposit. On the lessee’s bkpey. ; — Held : 
the security of R. & co. must be postponed to 
those of the landlord & of M. ^ co. although there 
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had been subsequently a demise of the property 
by the bkpt. to a trustee upon trusts which would 
extend to the debt of R. & co. & not to that of M. 
& co. or that of the landlord : the above circum- 
stances being held sufficient to affect R. & co, ^\ith 
notice of the prior equities. — Re Bucicland, Ex p. 
Reid (1848), De G. 600; 17 L. J. Bcv. 19; 11 
L. T. O. S. 248 ; 12 Jur. 533. 

Annotation Consd. Hall r. Wost-End A(i\ 'anco Co. (iss:{). 

Cab. & El. IGl. 

2009. Land registry indorsements on docu- 

ments of title.] — In 1918 C., an exor. ifc trustee, 
who bore tlie same names as his father, testator, 
who had died in 1908, mortgaged to deft, co., 
for his own purposes & witliout the knowledge of 
his mother who was his co-exor. & co-trust-ee, 
leasehold liouses which had been assigned in 1907 
to the testator by whom the leases, or an attested 
copy, & the assignments had been registered at 
the Land Registry, tliey bore a red ink indorse- 
ment to that effect. 'J''he exors. had also been 
registered as proprietc^rs of the houses in question 
& were descrilxMl in tlie Register as “ exors.” of 
testator. When obtaining the loan C. prf)duced 
the documents whicli his father had rogislored but 
did not produce* tlie probate of Ids fatlier's will or 
the land certilicatcs, iSz fraudulently represented 
himself to be the person to whom the leases had 
been assigned. I'lie co. advanced the money to 
C. without inspecting the Register’, believing that 
he was the absolute owner of the leaseholds, 
in executing the mtges. C. in fact personated his 
father. Upon the instalments falling into arrear 
the CO. made inquiries of C. iV obtained tlie land 
certilicatcs from him, ^ discovered that he was 
one of two exors. tV: had peu'sonated his fatlu^r, 
but h(^ assured the co. that the money was borrowed 
for exorship. purposes. The co. t hen c.ouinit^nccd 
foreclosure procc(‘dings against the <*xors., 
his mother, for wlK)m (J., wit-lniut her authority, 
entered an appeai‘an(’e. Idle statemfuit of claim 
alleged that the iiitgc. nnuiey had been raised by 
the exors. for exorship. ])ui*i)oscs A had been duly 
executed by as exor. A with the kiiriwledge A 
consent of his motlicjr, ik alternatively that tlie 
Wo exojvs. h.'id been guilty of fraud. No dedence 
was delivered ik the siib.setpient proceedings were 
served at an address foi* sei viee given by which 
■was not the address of his mothers rcsid^nee, ik 
she did not have any actua. cognisance* ejf thein. 
The CO. obtained judgment ik. after tie* <»rder for 
foreclosure absolute was made, the <*o. was <mtered 
on the Laud Regist^er as i»roprielor <d the leiise- 
holds in question, tk put the jirojicidy up lor sale. 
Tlie children of testator, other than who, 
subject to tlielr mother's life interest, wc*re, with 
t\, the ultimate boneliciaries under testator's Mill, 
tben commenced this action for a declai'ation that 
the mtges. ik loreclosure ordei’ Mere invalid as 
against them. Ncm'^ trustees of the M’ill liad been 
appointed before the trial of the action <k were 
co-pltfs. : — Held : (1) C.’s signature to the mtge.s. 
was a forgery «k cis again*st pltf. beneficiaries the 
deeds were void ; (2) in the circumsLinces, pltf. 
beneficiaries M'^ere not in fact represented by the 
exors. in the foreclosui*c action & were not bound bv 
the judgment therein, or, by virtue of K. S. C., Ord. 
10, r. 8, estopped from e.stablishing their rights ; 
Ord. 16, r. 8, applies where the exor. or trustee in 
fact represents the beneficiaries whose intere.st it 
is his duty to protect, but does not apply wdiere the 
beneficiaries have solid grounds for impeaching a 
transaction betM'een a fraudulent exor. or tnisR^e 


& pltf. ; (3) the mtges. being void, except by 
estoppel os against the beneficial interest of C., 
no estate passed, & tlie question of purchaser for 
value did not arise. If it liad been necessary 
to determine that question, the Land Registry 
indorsements on the documents of title wore 
actual notice of the registration &» constructive 
notice of the facts which the co. M’ould have 
ascertained by inspecting the Rogisfer or by 
requiring the land certificates to be handed over ; 
(4) an Order for foreclosure absolute was not a 
“ transfer for valuable eonsid(jration ” within 
Land Transfer Act. 1875 (c. 87). s. 35, tk the Land 
Transfer Rules 140 tk 142, so as to confer on the 
CO. a title Mdiich pltfs. tnnild not impeach ; (5) the 
ct. Iiad poM't'r under Land Transfer Act, 1875 
(c. 87), ss. 95, 96. to (lir<»ct tln^ Register to be 
rectified by inserting the narm*s of pltf. trustees 
as proprit^tors of t.lie leaseholds in question. — 
Rc 1)E Lekvtw, .lAivExs* r. Ckstiiw, Advance & 
Discount Cori'N., [1922] 2 Oh. 540 ; 91 L. J. Oh. 
617 ; 127 L. T. 350. 

2010, Letter disclosing existence of a 

principal.] — Bankers advanced to cusUnnors £300 
to red(‘em .sorm* railM'ay stock which had been 
tniiisferred anotbei* firm as a security for that 
sum. Tlie stock was thereupon transferred in 
blank to fbo bankt‘i*s. Huhsequently the customers 
in a let t er t-o the bankers, statcnl that tliey had been 
r(*<|uesfed by their “ principal ** to ('xtend tlie 
term of tlie loan on the stock. 'Phe sUick actually 
belong{*d to a third party, U, : - Hvid : after the 
receipt of this lettxT, the bankers had constructive 
notiire of R.’s right- to the stock, ik that no subso- 
qiieiit advances made by the bankers to the 
(aistomers could affec't the stock. — IxxuCB r. 
IhiEsnriT (1863), 32 Beav. 2tn ; 55 E. R. 103. 

Knowledge of nature of mortgagor's busl- 
I ness--Mortgage by one partner.] -*(l. <k B., tenants 
j in common in f<*e, in equal shares, of a messuage & 
i premises, ent-i'i-ed into tiart-mn’ship, tk it M'as agreed 
; hy the articles that this propei*ty should he partner- 
I bhij» assets ; tk it became the place M’here fch(3 
I business of tin* firm M'as carried on. Aft-iT this B. 
j made a k‘gal mtge. in f(*e of one moiety to secure 
I his fij’ivate dolit- to a p(*rson who kmiw that the 
I jiropt^ity was tin? plac<; of business of the firm, 
j Somt^ years afterwards B. ab.sconded, & (\ was 
tibliged to pay the delite <»f tlie lirm, all of which 
had betui cont lacted sintu* the mtge., tk a large 
balance thus became tlue t/o him : ~ I/cld: as the 
mtgee., M hen lie took his sts urity, knt*w that the 
linn Mas in possession of the propf*rt.y, he had 
ctinstructive notice of tlnr tit le of the partnet*8hip, 
A: his claim must be postpont'd to that of C. ; A; 
the circumstance of the debts paid by liaving 
been incuirred sints* the mtge. did not affect the 
case.-- C avan D/«: it r. liULTKrA (1873), 9 (.’h. App. 
79; 43 L. J, Ch. 370; 29L. T. 710; 38 3.1*. 213; 
22 W. It. 177, L. JJ. 

Annuiitiiim : — Reid. Uc lioiiriio, Bouriio v. liourno, [IGOC] 

J Cli. Ji:i. 

Assignment of choses in action.] — See Ghobes 
IN Action, Vol. VIII., pp. 466, 474, 475, Nos. 371- 
377, 442-456. 

Assignment of insurance policies.] — See Insur- 
ance. Vol. XXIX., p. 376, Nos. 3013, 3014. 

Registration of deeds.] - Sect. 1, sub-sect. 4, 
ante, 

{b) Failure to Make Inquiries, 

See Law of Property Act, 1925 (c. 20), s. 199. 

2012. Failure to gain or loss of priority.] — The 
I title deeds of an estate were deposit^ with pltf. as 


PART XII. SECT. 13, SUB-SECT. l.~ -A. (b). 

2012 i. Failure to gain or priority.] — Gilucland v. Wausworth (1877), 1 A. 11. 82. — CAN. 
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Seel. 13. — Failure to gain or loss of priority : Sub- 
sect, I, A, (6).] 

a security for his demand. Deft, fourteen years 
afterwards, upon the eve of a bkpey. of the 
mtgor., took a xntge., antedated ; he had notice of 
the deposit, but avoided inquiring the puri>osc for 
which it was made. The ct. decreed for pltf. 

The deposit of title deeds, as security for a debt, 
is now settled to be evidence of an agreement to 
make a mtge. & that agreement is to be carried 
into execution by the ct. against the mtgor., or 
any who claim under him with notice, either actual 
or constructive, of such deposit having been made 
(Macdonald, C.B.). — ^Birch v, Ellames (1794), 
2Anst. 427; 145 E. R. 924. 

Annotations : — ^Reld. I’arkor r. Houseflold (18S4), 2 Aly. & 
K. 419; Whitbread v. Jordan (1835), 1 Y. C. Kk. 303 ; 
llowitt V. LooHemoro (1851), 9 Hare, 449. 

2013. .] — The right to title deeds of an 

estate follows the right to the estate. Where the 
purchaser of an estate, in the absence of any 
fraudulent motive, suffered the vendor to retain 
the title deeds, & the latter mortgaged the estate, 
& delivered over the title deeds to the mtgee. : — 
Held : the mig(ie. was equally guilty of negligence, 
in not ascertaining who was in i^ossession of the 
estate to which the deeds rehitcd, as tlie purchaser 
was in not getting possession of the deeds ; & 
there was nothing to deprive the latter of the right, 
W’hicli, by the above pioposition of law, he had ; 
therefore, Ijc might maintain trover for the deeds 
against the mtgee. — IlAiiiiiNaTON v. Price (1832), 
3 B. & Ad. 1 70 ; 110 E. R. 03 ; sub nom, Harring- 
ton V, Glenn. 1 L. ,T. K. B. 122. 

2014. v, IiIy^re (1803), 1 De Q. J. 

& 8m. 149 ; 40 E. It. 58, L. JJ. 

Annotaiwm :’—Diatds Perriu v. Burbey, [1809] W. N. 160. 
Consd. Hunter v, WaltcrH, Curling v. Waltiirw, Darnoll v. 
Hunter (1870), L. li. 11 Eq. 292. Apprvd. Dixon v, 
Muckleeton (1872), 8 Oh. Ani». 155. Cousd. Sliropaliiro 
Union Hys. & (Jaiml Co. v. H. (1875), L. 11. 7 U. L. 496. 
Apld. Bradley i’. lUches U878), 9 Oh. D. 189. Gonsd. 
lie Vernon, Ewoiih (1886), 33 Oh. I). 402. Apld. Carritt 
r. Beal & PcrHoual Advance (^o. (1889), 58 L. J. Ch. 688. 
Consd. Taylor v. IUihhcII, 11891] 1 (;ii. 8; WaJkor v. 
Llnorn, [1907] 2 Ch. 104; Hillu. Peters, [1918] 2 Ch. 273. 
Re!d. Allan v. Scott (1865), 12 L. T. 449 ; Taylor r. London 
& County Banking Go., London & County Banking Co. v. 
Nixon, 11901J 2 Ch. 231. 

2015. .]— Trust money was so placed to a 

hanking account that any of tlie trustees could 
draw out separately. One of them drew out money 
A brought a house as a residence for some of the 
ccstuia qua iruaU but took a conveyance to himself 
alone, lie then deposited the deeds with another 
bank to secure liis i)rivate balance, & afterwards 
became bkpt. The co-trustoes neglected to 
examine the banker’s book, for a long time after 
the purchase : — Held : by reason of their negligence 
they were not entitled to priority over the security 
by deposit. — A llan v. ScO'ft (1805), 12 L. T. 449. 

2016. .] — L., the owner of real estate, 

deposited the title deeds with his bankers to secure 
the balance of his account current, & executed a 
memorandum whereby he agreed, at their request, 
to execute any deed or deeds necessary for legally 
carrying out the security. Afterwards, being 
about to be married, he agreed to settle the pro- 
perty. Two days before the marriage the solr. 
of tlie intended wife, having only then received 
instructions to prepare arts, of settlement, inquired 
of L. whether he had the title deeds in his possession 
unincumbered ; he replied that he had, but that 
they were at his bankers. The solr. made no 
further inquiry, & iirepared arts, of settlement, 
whicli were executed. After the marriage L. 


conveyed the property to the trustee of the arts, 
upon the trusts therein contained, being for the 
benefit of the wife & issue of the marriage. A suit 
was afterwards instituted by the bankers for 
foreclosure ; & the wife claimed to be a purchaser 
for value without notice: — Held: (1) the solr. 
had not made sufficient inquiry, & the wife must 
be taken to have had constructive notice of the 
mtge. ; (2) the husband having contracted to 

execute a legal mtge. to his bankers, could not 
deprive them of priority by conveying the property 
to a party with whom he had entered into a sub- 
sequent contract for value, even although such 
party was a purchaser without notice. — Maxfield 
v. Burton (1873), L. R. 17 Eq. 15 ; 43 L. J. Ch. 
40 ; 29 L. T. 571 ; 22 W. R. 148. 

Annotations: — As to (1) Apld. Spencer v. Clarke (1878), 
9 Ch. D. 137. Retd. Berviick v. Price, [1905] 1 Ch. 632. 
As to (2) Consd. Qarnham v. Skipper (1885), 65 L. J. Ch. 
263. Refd. Oliver V. Hinton, [1899] 2 <Jh. 264. Oenerally, 
Refd. Lee v. (button (1875), 24 W. R. 106. 


2017. .] — H., a banker, was the banker of a 

railway co., ho was also one of its directors. Under 
certain business arrangements of the co. he was 
entrusted with the possession of certificates which 
represented shares, &; those shares he held as 
trustee for the company ; he converted the shares ; 
the conversion was noticed ; he gave an explana- 
tion, replaced the shares, & continued to hold the 
certificates as before, & stood on the register as the 
apparent owner of them. He borrowed money 
of R., &; deposited the certificates ^th R., who 
held them for some time, died without having 
taken any step to be registered as the owner of the 
shares, R.’s widow & extrix. applied to be 
registered as the owner ; her application was 
refused. She moved for a mandamue to compel 
registration, the ct. of Q. B. refused the mandamus. 
The Exch. Chamber reversed that decision, & 
ordered it to issue. On appeal to this House : — 
Held : this was the ordinary case of a trustee 
abusing his trust ; if R. had made proper inquiries 
he would have found that H. was only a trustee ; 


negligence sufficient to aflect their equitable 
title could not be imputed to the directors & the 
CO., & con.sequontly, the equitable title of R. could 
not prevail against the earlier equitable title of the 
co. — Shropshire Union Railways & Canal Co. 
V, R. (1875), L. R. 7 H. L. 496 ; 45 L. J. Q. B. 31 ; 
32 L. T. 283 ; 23 W. R. 709, II. L. ; revsg. S. C. 
sub nom. R. v. Shropshire Union Co. (1873), 
L. R. 8 Q. B. 420 ; sub nom. Robson v. Shrop- 
shire Union Railways & Canal Co., 42 L. .T. 


Q. B. 193, Ex. Cli. 

Annotations : — Consd. Ortlffosa v. Brown (1878). 47 L. J. Ch. 
168. Apld. lie Vernon, Ewons (1886), 33 Ch. D. 402. 
Consd. Union Bank of London v. Kent (1888), .39 Ch. D. 
238. Apld. Carritt v. Hoal & Personal Advance Co. (1889), 
42 Ch. D. 263. Distd. Lloyds Bank v. Biillook, [1896] 
2 Ch. 192. Consd. Rimmor v. Webster, [19^] 2 Ch. 163 : 
Buitrls V. Constantine, [i908] 2 K. B. 484. Refd. Bradley 
V. Itiohes (1878), 9 Ch. D. 189 ; Soc. G6n6rale do Paris v. 
Walker (1885), 11 App. Cas. 20 ; Roots v. Williamson 
(1888). 38 Ch. D. 485 ; lie KJeharda, Humber v. Richards 
(1890). 45 Ch. D. 589 : Taylor v. Russell, [1891] 1 Ch. 8 ; 
Powoll V. London & Provincial Bank, [1893] 1 Ch. 610 ; 
W’^ard V. Duncombo, [1893] A. C. 369 ; He Wasdalo. 
Brlttin V. Partridsre, [18991 1 Ch. 10.3 ; Lloyd's Bank v. 
Poarson. [1901] 1 Ch. 865 ; Taylor v. Loiidoti & County 
Bankimr Co., London & County Bankinsr Co. v, Nixon, 
[1901] 2 Ch. 231 ; Walker v. Linom, [19071 2 Ch. 104; 
Coleman v. London County & Westminster Bank, 
[19161 2 Ch. 353 ; Hill v. Peters, [1918] 2 Ch. 273. 
Menta. R. v. Charnwood Forest Ry. (1884), Cab. Sc £1. 
419 ; R. V. Lambourn Valley Ry. (1888), 22 Q. B. D. 
463 ; Longman v. Bath Electrio Tramways, [1905] 1 
Ch. 646 : Rainford v. Keith Sc Blackman Co., [1905] 1 
Ch. 296. 


2018. .] — D. was entitled to a share of 

residue contingently on attaining twenty-five. 


2012 ii. .3 — ^McCullough r. Elliott. [19211 2 W. W. R. 361.— CAN. 

2012 iii. .1— Stkin v. Stein (1867), 16 W. R. 69.— IR. 
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Part XII. — Priority op Mortgagees. 


Uunng the contingency H., one of the trustees, 
made advances to D., who subsequently executed 
a mtge. to A., the money being lent without 
inquiry : Held .* II, was entitled to recoup his 

advances out of the share in priority to A.’s nitge. 

Re Goddard, Hooker r. Buckley (10121 57 
Sol. Jo. 42, C, A. 

2019. .] — On Sept. 29, 1904, pltf. was a 

customer of the Union Bank of London, where she 
had a current account & a loan account. On the 
loan account £1,900 was advanced, 6c there were 
certain securities deposited to secure that amount. 
l*ltf., being anxious to change her account for 
family reasons, consulted her solr., C.. who had 
acted for her for many years. As a result, C. 
informed pltf. that he had arrang(‘d with deft, 
bank to grant the loan on the same tei'ins as she 
had had with the Union Bank of London, 6c askt'd 
her to sign certain documents in connection with 
the transaction. TJu^ material document, was on 
the common printed form f)f deft, bank 6c was as 
follows : ‘I At the recpiest of Messrs. Bose Innes, 
Son, 6c> Crick I hav(i transferred or caused to be 
transfe^rred . . . ’ - thent lu' shares weri‘ mentioned 
6c the names of the manager 6c sub-manager of 
deft, bank — “ or their nominee's as trustees for 
you to be held as (udlatt'ral security ft>r your 
advance to Bose Lines, Son, iV: Crick.” With 
this documciiit went to tin* d(;ft. bank aft(*r the 
securities were transferred, obt-aineil an addition 
to the loan of £1,900, 6c efTected tlu* transfer of tlu^ 
securities in such a way as to make t hem available 
to secure his general indc'btedness to deft, b/uik, 
which amounted to some £10,000 whicli he had 
from time to time obtained u])on other securities. 
In the year 1911 ])ltf. requin'd tlie r<'turn (»f lu'r 
securities from C., whicli Ik* ju-omised to do, but 
they were never in fact ri't urned, as (', abscomh'd. 
In these circumstances pltf. brought this action 
to have her securitii's delivered to her by deft, 
bank subject to lier jaiying tint £l,lt00 which she 
admitted having received. It- appeal'd tliat tin* 
general nature of the transactions b(‘tw<M*n C. A 
(left, bank were that a.<lvances were made by deft, 
bank to C. upon securities which belonged to third 
parties who were c!i(*nts of C. in the ortlinary 
sense, 6c that tliis was known to deft, bank, thougli 
in a number of cases it might ]>e that, tin* c'limts 
were clients in re.si)ect of a mere iinaru’ial business 
carried on by V. iiidejiendent of his solr.'s business. 
It was contended for pltf. {inlrr <tlia) that th< 
deft, bank had such notice of tie* liduciary relation- 
ship of C. to pltf. as to iirevent their acting cm the 
document : — Held : there was here sullicient 
notice of the relationship existing f>r that pro- 
bably existed between pltf. 6c to have put deft, 
bank upon inquiry, 6c accordingly they could not 
claim to be in a better jiosition than they would 
have been if they had made inejuiries, 6c therefore 
pltf. was entitled to redeem the securities upon 
payment of £1,900. — .Jameson r. 1..n']on Bank 
OF Scotland (1913), 109 L. T. 850. 

2020. Degree of failure to inquire — Dishonest or 
fraudulent.] — J ones v. Smith, 5sV). 2005, post. 

2021. .j — Adjoining premises X. 6c Y. 

■were i*espectiv’ely conveyed to testat/or by di^eds of 
1840 6c 1843, 6c then united. He devised them to 
his sons, who made an equitable mtge. by' dejiosit 
of the deeds of Y. 6c the probate* of the will. The 
mtgee. believed, from the sons' statermmt, that 
the w'hole property was compris<^fd : — Held ; the 
property X. was not comprised in the equitable 
mtge. 

A mtgee., who is informed that there are 
“ charges ” affecting the property, & is cognisant 
of two only, cannot claim to be a purchaser with- 

J. — VOL. 3UCXV. 


out notice of other charges, because ho beUeves 
that the two, which satisfy the word ” charges,” 
are all the charges upon it. He is bound to inquire 
whether there are any others. 

The rule with respt'ct- to the consequence of a 
purchaser abstaining fi'om making inquiries, does 
not depend exclusively on a fraudulent motive for 
such abstinence. Wht*n the circumstances of a 
case put a purchaser on inquiry', a false answer or 
a reasonable answer givi'ii to any' inquiry’’, may 
dispense with the ni'cessity of further inquiry; 
but where no impiiry has bet'U made, it is im{)ossible 
to conclude that a falst* answer would have been 
given if an inquiry liad bt*en made, or such as 
would have precluded the necessit y of any further 
inquiry. 

A real estatt' Ix'longt'd to thrt't' j)artn('rs; one 
ri'tirt'd A: convt'yed his slum* to tlie two othei-s, 
” subject to all charge's A: mtges. affect ing same,” 
A: tin* two made an eepiitable mtge. to d(*fts. 

I TIu're wen* thre'e charge's e)ii the* prope'rty, but 
I eh'fts. kne'W e)f two euily. A: maele* no inepiiry' as to 
there* be'ing nie>re‘ Held : having iiedie'e of the 
te*rms of the ceuive'yance* te» the* surviving partie^s, 
eh'fts. were* bound to inepiire* whe*th(*i* the*re W’e*ro 
any' edhe'r charge's. A: not having elone* see. t hat they 
ceadel ne>t , as against the* t hirel e'epiitable^ charge, 
insist ein be'ing juurhasers for valuables ce>nsieJera- 
tion without ne^ie'e*.- .Te)Ni-;s c. Williams (1857). 
24 Be*av. 47; 39 L. T. O. S. 119; 3 Jur. N. H. 
1999 ; 5 W. B. 775 ; 53 L. B. 274. 
v/wno/zi/iow. ; — Mentd. UiMlorwooel r. liunk eif Llve^rpoeil & 

Miirliti’N, Suniu r. ParcliiyH Punk (lirJ4), IKi L. J. K. IL 

C»0. 

2022. Gross negllgeiice.j NN'oumald r. 
Maitland, No. 1955, ante, 

2023. .[ In 1998 the h*gal rntgees. of 
a freehe>Jd house accepte'd as sullle'ie'nt root of 
title' a principal eh'e'd of 1888 by which the property 
was conve-yeMl in fe*e< to the'ir mtgor. free from 
incumbraru*e*s, 6c they diel not (rail for an abstract 
of title or make* any further investigations. The 
deeel (»f 1888 re'l’ernMl an e'arlieir dejeul of 1883 
which contaiiK'd restrict iv(i eroveTiants aiqdic^ablo 
to the prope'ity mtge'el., but the intgees. mader 
lie) inepiiry as t-o the cusUxly or (rontemts of this 
f'arlier eh'e'd, nor was its ]>rodue'tion insisted on. 
It had been in t he mtgeir.’s peesse'ssion continuously 

I freau 1991, together with the other title deeds of 
I the* jireiiierty. 'I’he mtgor. had given an eepiitable 
' charge on the* same property in 1889 to the trustees 

of his marriage sett le*ment, of whom he was one ; 

Held. : although thetre had been seirne ne^gligonco 
by the rntgees. in not reepiiring an abstract Ac not 
further inve'stigating the; mtgor.’s title, Ac also in 
ne»t ine}uiring as t>o the deual of 1883, yet the sum 
of the'ir ejarelerssnerss did not amount to such gross 
negligemcej as would disent itle theun, ov a purcluiser 
from them, L) tlici jireitection of the legal estate, 
as against the holders of the prior eepiitable charge. 
The ” gi’oss ncrgligejnce ” in cases of this description 
which would render it unjust to deprive a prior 
incumbrance*!' of his x>riority meant, at least, 
carelessness of soaggravaUal a nature as to amount 
to the> neglect of jirecautions which an ordinary 
reasonable man would have observed, Ac to 
indicate an attitude of mental indifference to 
obvious risks. 

I apfirehend that by the words “ gross 
! negligence ” something more is meant than mei-e 
I carelessness ; it must at least be carelessness of so 
' aggravated a nature as to amount to the neglect 
of precautions which the ordinarily reasonable 
man W'ould have observed Ac to indicate an attitude 
of mental indifference to obvious risks. If there 
are no circumstances suggestive of risk I doubt 

11 H 
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Sect. 13 . — Failure to gain or loss of priority: Sub- 

8ect. 1, (ft).] 

whether the neglect to make inquiries by which 
the existence of such risk might have been dis- 
closed would as a general rule amount to “ gross 
negligence” (Eve, J.). — IIudston v. Viney, 
[1021] 1 Ch. 98 ; 90 L. J. Ch. 149 ; 124 L. T. 305 ; 
05 Sol. Jo. 59. 

2024. Culpably negligent.]— Bailey v. 

Bahnes, No. 2001, ante, 

2025. Extent of notice imputed.] — West v, Beid, 
No. 2007, ante, 

2026. .] — IIuNTER V, Walters, Curling v. 

Walters, Darnell v. Hunter, No. 2030, post. 

2027. .] — A purchaser or mtgee. who takes 

his purchase or secuiity without investigation of 
title is affected with constructive notice of all tiiat 
he would have discovered upon the usual investiga- 
tion of title, although not of such matters as he 
would not have ascertained without going behind 
the documents of title themselves. — Gains- 
borough (Earl) v, Watcombe Terra Cotta 
C iAY (’o., Ltd., Dunning v. Gainsborough 
(Earl) (1885), 54 L. J. Ch. 991 ; 53 L. T. 116 ; 1 
T. L. B. 486. 

2028. .] — A. purchaser who without requir- 
ing delivery or production of the title deeds takes 
a title from a mtgee. who has dei)osited the deeds 
by way of sub-intge. is affected with constructive 
notice of the sub-rntge., the legal estate con- 
veyed to the purchaser is in his hands subject to 
the equitable incumbrance, & this notice will raise 
a trust to the amount of the sub-mtge. It is 
immateiial whether the purchaser employs a solr. 
or not, Ai whether the solr., if one is employed, 
informs the i)urchaser of the sub-mtge. or not. 

B. mortgaged two freehold houses to C., a solr., 
for £2,100. C. then deposited the mtge. & title 
d(*eds with his bankers to secure the balance of 
liis banking account, which continiKid to be over- 
drawn for more than £10,000, until his bkpey. 
in 1902. The bank advisedly omitted to give 
notice of their security to 13. Subsequently B. 

C. mortgaged one of the houses to II. for £650, 
which was paid to C. in j^artial discharge of the 
original mtge. debt, & the house was expressed to 
be discharged from that mtge. ; & they mortgaged 
IIk*, other house to W. for £550 on precisely 
similar terms. B. also gave C. a second mtge. on 
both houses to secure £900, the balance remaining 
due on the original mtge. In the three last- 
mentionc‘d mtges. G. acted as solr. for all jiarties, 
none of whom had any actual knowledge of the 
bank’s sub-mtge. In an action by the bank to 
enforce their security ; — Held : (1) 11. <& W. were 
affected with constructive notice of the sub-mtge., 

were respectfully trustees of the legal estate for 
the bank ; but (2) B. was not bound to require 
production of the title deeds on paying off part of 
the original mtge. debt ; (3) sernble : he was not 
affected with notice of the sub-mtge. & was dis- 
charged from liability under the original mtge. to 
the extiuit of the two sums of £650 & £550. 

It is w ell settled that a purchaser, in which term 
I must be understood to include a mtgee. or a 
transfeiee of a mtge. of land wdll be deemed to 
liave notice of all the facts which he would have 
learned upon a proper investigation of the title, 
under a contract containing no restrictions of his 
right in that resi>ect (Joyce, J.). — ^Berwick & 
Co. V. Price, [1905] 1 Ch. 632 ; 74 L. J. Ch. 249 ; 
92 L. T. 110. 

Amwiation : — UcncraHy, Re!d. Walker r. Liuom, flDOTJ 2 

Ch. 104. 

2029. Circumstances putting mortgagee upon 
inquiry — Notice of Judgment.] — (1) Notice of a 


judgment against a vendor, is sufficient notice to 
put a purchaser upon making further inquiry ; & 
if he neglect it, & it afterwards appear that instead 
of a judgment the party has a specific incum- 
brance on the property, he will be bound by it. 

(2) The mtgee. in this case has acted in an 
extremely dishonest way ; knowing of pltf.’s 
incumbrance he deals with the mtgor. behind his 
back. He says, I know pltf. has this charge, 
but will oust him of his right ; I cannot allow such 
a mtgee. to have his costs ; they are not costs 
imposed by any contract between the parties 
(Bichards, C.B.). — Taylor v. Baker (1818), 5 
Price, 306 ; Dan. 71 ; 146 E. B. 616. 

Annotations: — As to (1) Refd. Jones v. Smith (1841), 1 
Hare, 43 ; Gibson v. Ingo (1847), 6 Hare, 112 ; Steadman 
V. Poole (1847), 16 L. J. Ch. 348 ; Penny v. Watts (1849), 
1 H. & Tw. 266 ; Wilson v. Hart (1865), 2 Hem. & M. 551. 

2030. Trade usage.] — An equitable mtge. 

may be created of copyholds, by the mere deposit 
of the copy of ct. roll. It is therefore not sufficient 
for the protection of a purchaser or mtgee. of copy- 
holds, that he should search the ct. rolls for incum- 
brances ; he ought to require the vendor or mtgor. 
to produce an abstract of his title & the copy of 
his admission to the copyhold premises ; & if 

the latter document is not forthcoming, its non- 
production must be reasonably accounted for. 

Where the creditor of a publican in London 
took from the latter a legal mtge. of copyhold 
premises as a security for an antecedent debt, &, 
at the time of taking this security, knew that the 
publican was indebted to his brewers, & likewise 
was aware of the ordinary practice in London of 
ublicans depositing their leases with their brewers 
y way of mtge. : — Held : the creditor had such 
notice of tlie transactions between his debtor & 
the brewers, as would have put a i)rudent man on 
further inqumy ; &, having omitted to make such 
further inquiry, the equitable security of the 
brewers had priority over his legal security. — 
Whitbrfjad V, .Iordan (1835), 1 Y. A C. Ex. 303 ; 
4 L. J. Ex. Eq. 38 ; 160 E. B. 123. 

AnnotniitmH : — Consd. .lonos r. Smith (184.3), 1 Ph. 214. 
Mentd. Jto Mount Morgan (WoHt) Gold Miiio, Ex jj. West 
(1887), 56 L. T. 622. 

2031. Disclosure In deeds — Abstract.] — 

(1) Under a marriage settlement containing the 
usual powers of sale & exchange, with power to the 
trustees, of whom one was a minor, with the con- 
sent in writing of the wife, to lend the w^iole or 
part of the proceeds to the husband on his bond, 
the trustees, in order to make the loan, incon- 
siderately sold the estate under the jiower of the 
family solr., who, as owner thereof, raised a sum 
of money by way of mtge., of which part was paid 
to the liusband. The solr. afterwards resold the 
estate, no money being jiaid to the husband, who, 
for valuable consideration, mortgaged it to other 
ersons, & soon after became insolvent. On a 
ill filed by the infants interested under the settle- 
ment, impeaching the sale : — Held : they were 
entitled to have the inheritance reconveyed, free 
from incumbrance, to the uses of the settlement. 

(2) The solr. having funds in his hands, the 
property of another client, applied them in dis- 
charging the prior mtge. for raising the money lent 
to the husband, &, as owner of the estate, executed 
a mtge. to his client for the amount advanced : — 
Held : there being an infirmity in his own title, 
he could convey no valid equitable interest to his 
mtgee. 

{S) The husband, as purchaser from the solr., 
being in treaty for a loan on mtge. of the estate, 
abstracts were delivered, ’which disclosed the 
marriage settlement, the conveyance to the solr. 
as purchaser under the power, the covenant to 
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— TT' vu uiit; utseu oi coiuirma- 

tion by the infant trustee ; the mtge. being com- 
pleted i^Held : the abstract disclosed what 
ought to have put the mtgees. on inquiry • & 
that they were affected with notice. 

The duties of trustees selling under a trust or 
pow^ to sell are not properly discharged by selling 
to the family solr. without proper caution &, 
previous inquiry as to the value, the Siile being a 
contrivance to raise money to lend to one of the 
cestuis que trust, to whom the trustees had power 
to lend it.— K obinson v. Briggs (1853), 1 Sm. & G 
188 ; 21 L. T. O. S. 30 ; 1 W. R. 223 ; G5 E. R. Si! 
Annotation As to (3) Distd. GainsborouRh r. Wat com bo 
Terra Cotta Clay Co., DiLniiiug v. Gaiiinborough (1885), 

Xj* • wll* UU 1 • 

2032. Recitals.] — Farrow v, Rees» 

No. 2106, post. 

2033. — .] — A mtge. given by B. 

in 1H32 to an insurance co. from which he* had 
obtained a loan of money, recited a previous deed, 
dated in 1823, executed by A. & B., for the settle- 
ment of certain family estates, A: for the payment 
of some of A.’s debts, &; recited that in that deed 
a sum of £3,200 was due to 1)., as trustee for an 
infirmary, on a judgment against A. A: B., that 
that money, with interest, had been paid off, iV. 
that it was intended to enter satisfaction on that 
& all other judgments affecting the mtged. lands. 
There were se])arate judgments, at the suit of J)., 
against A. &. against B., dated in 1810 it 1812, 
but a warrant of attorney given by 1). in 1810, 
authorised satisfaction to be entered (»n the roll 
as to them. There was no judgment against tlu*m 
jointly for the sum stated in the mtge. Tin? mtgec;. 
caused satisfaction to be entoied on the roll as to 
the separate judgments of 1810 A: 1812, but made 
no further inquiries : — Held : as the mtge. itself 
had recited a joint judgment for a siKJcilic sum, 
the mtgee. had been guilty of negligence in not 
looking further into tlie matter, A- must therefore | 
be taken to have had a proper noti(U‘ of the un- | 
satislied claim under the deed of 1823. — Monte- I 
FIORE V. Browne (1858), 7 II. L. Oas. 241 ; 4 Jur. I 
N. S. 1201 ; 11 E. K. 06, U. L. | 

Annotations : — Apld. EiigliHh 8c Scottinli Mi'icaiitiio IiivcKt- | 
iiieut Trust r, liniiiton, 11892] 2 O- 6. 1. Mentd. Johns r. 
James (1878), 8 Ch. U. 744; ITiostley r. Ellis, 118U7J ; 
lCh.489. i 


one of them, executed in Dec. 1856, to which J., 
still described its of 10, Canonbury-place, H. & 
one of defts., N,, were parties, reciting two of the 
said indentures of Apr. 1856, tw'o of the houses 
w^e:^, in consideration of £1,300 paid by deft. N., 
assigned by J. to deft. N. by way of mtge., to 
secure the repayment of £1,300 & interest, with a 
‘ ‘ & sevenil covenant for payment by J. & H. 

mtges., to which 11. was not a party, 
each i*eciting one of the deeds of Apr. 1856, were 
effected by way of demise of the remaining two 
houses by J. to two other defts. The mtge. 
moneys were paid to II., as agent for J. After- 
w^ards, by a deed of A]>r. 1858, made between J. 

II., reciting that J. was a trustee only for H., 
all the inteiH^st of J. under the deeds of Apr. 1856, 
was tissigned t-o 11. l*ltf. tiled tlie bill to have the 
deeds of Apr. 1856, st*t aside as fraudulent & void. 
I>efts. claimed t-o hold the ]>roperty as securities 
for the sums advanced by them.: — Held : the 
deeds of Apr. 1856, were wholly void, At must be 
delivered U]) t-o he cancelled. 

Both j)arties bc'iiig tlu* victims of fraud, the 
occasion of defts. being imposed upon, namely, 
when they were advancing money, required 
extraordinary caution ; but- otherwisi* tts t-o pltf. 

Tlie employment by all defts. of same solr., &. 
the way in which tlu‘y contlucf-ed tht‘ transaction, 
expostid them to tlu* conse(iii(‘nces of notice com- 
inunicnted through hiTii. 

By the recital of the deeds of Apr. 1856, in their 
mtge. deeds dc‘ftH. had c-onstruciive notice that 
])ltf. was a mtg(?e., ^ that tlu* transaettiou of Apr. 
1856, was an extraordinary transaction ; & wert^ 
put upon inquiry as to whether the })retendod 
mtgor. was not a llctitious client. - Ogilvie v, 
Jkaffueson (1860), 2 («iff. 353 ; 20 B. J. Ch. 005 ; 
2 J-. T. 778 ; 6 Jur. N. S. 070; 8 W. B. 745; 66 
E. K. 147. 

.inn-otatioa Consd. Hunter v. Walt.erH, (,'urling r. VValtorn, 

Darnell r. Hunter (1870), L. It. 11 Eii. 292. 

2035. - .1 Testat-or gave his aww 

estate for a t<‘rm oi tight hundretl years te A. 
his son, A: B. a stranger, to stjcure payintud- of so 
much of his debts A. legaeit*s as his personal estate 
should be insufficient to ])ay. Subject thereto, 
he gavt? Jiis rti.siduary real estatt^ to A. A- another 
Ht>n. A. A (\ wert* Ids exors. ; tliey i»aid his debts 


2034. .] — Under a deed of lissign- 

ment A transfer of mtge. dated in Dec. J852, 
pltf. became the absolute mtgee. t»f four leasehold 
houses, the equity of redemption being vested in 
H., wdio was pltf.’s solr. In Ajir. 1856, 11. wrote 
to i)ltf., asking him to come Uj his office A sign 
leases of the four hou.ses, as he thought it was a 
good time to put up the proi)erty for sale, l^ltf. 
accordingly called at the office oi 11., A there 
executed, without examination, four deeds, which 
H., represented, A pltf. believed, to be leases of 
the four houses at a nick rent. In Aug. 1858, II. 
absconded, A was made bkpt. Jitf. then dis- 
covered that the four deeds winch he had signed 
were made betw’een himself of the first part, II. 
of the second part-, A J., therein described as of 
10, Canonbury-place, spinster, of the third pait. 
Each of thejn witnessed that, in (“onsideration of 
£1,000 paid by J. to H., with the consent of pltf., 
as the purchase-money for the premistis, pltf. 
demised A H. demised A confirmed one of the four 
houses to J., her exors., etc., for a term of years, 
being the whole of the original term less one year. 
It turned out that 10, Canonbury-place was H.*8 
private residence, that J. was his nursemaid, A j 
that no consideration money was paid to pltf. by 
her or by any one. In the meantime three deeds, 
purporting to be mtges., had been executed. By 


legacies, except tw'(j legacies of £1,500 emii. 
At Ujstetor’s death, his pf'i’HOiiaJ estate was 
sufficient to pay the two £1 ,500 legacies ; but the 
exors. wasted it A tlu; tw'o l^;ga(!i(^s of £1,500 were 
not paid. A. A C]., B. being dead, made two 
mtges. : one U» perwjns who knc*w, or had the 
means of knowing, that the mlvance was for the 
personal use of A. A C., but the money was paid 
into the hands of A. alone, the surviving trustee of 
the term ; the other intge. was to a j)er8on without 
notice of any improper application ot the money, 
the deed recited truly that thfi debts were paid, 
but untruly that the two logaci(;s not paid were 
provided for, A the trusts satisfied : — -Held : the 
second mtgee. was liabh; to be i>ostponed by his 
j own neglect in verifying the recital of the dcjed. — 
Howard v. Ciiafi*'erh, Howard r. Robinson 
(1863), 2 Drew. A Sm. 236 ; 2 New Rep. 381 ; 32 
L. J. Ch. 686 ; 9 L. T. 243 ; 9 Jur. N. S. 767 ; 11 
W. R. 1057 ; 62 E. R. 612. 

Anmdaliim. : — Mentcl. Richardson v. Morton (1871), L. R. 13 
Eq. 123. 

2036. Plans.] — The sob*, of two 

mtgees. i)ut up for sale by auction, without any 
authority, the mtged. estate. He xirofessed to 
have bought the estate, A x>rei>ared a conveyance 
which pu^orted to be made by the second mtgee. 
under his power of sale. The mtgees. both 

H H 2 
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Sect, 13. — Failure io gain or loss of priority : Svb- 
HceU A, jb) Ac) iSc (d) ci- B. (a).] 

executed the conveyance, & also signed indorsed 
receipts for money as paid to them, though no 
money was in fact paid to them. The solr. took 
possession of the estate & continued to pay the 
interest to the mtgees., & afterwards made an 
equitable mtge. of the estate, representing it to 
be his own & unincumbered. As to the first 
mtgee., there was evidence that he was deceived 
by the solr. ; as to the second mtgee., there was 
evidence that he trusted the solr. implicitly. 
There were inconsistencies on the plans upon the 
different deeds, & the solr. had attested some of 
the prior deeds: — Held: (1) under the circum- 
stances, the equitable mtgee. had priority over 
the second mtgee. ; (2) the inconsistencies in the 
plans & the attestation by the solr. did not put the 
equitable mtgee. on inquiry so as to fix him with 
constructive notice. — Hunter v, Walters, Curl- 
ing V. Walters, Darnell v. Hunter (1871), 7 
Ch. App. 75 ; 41 L. J. Ch. 175 ; 26 L. T. 765 : 20 
W. 11. 218, L. C. & L. JJ. 

Annotaiionfi Aa to (2) Refd. lie Vernon, Kwens (1886), 
33 Ch. D. 40 ‘4. Generally, Refd. lie lUiHsell lioad iMir- 
chaBo-nioiieyfl (1871), L. 11. 12 Eq. 78 ; 11. v. Shropshire 
(iHTA), L. 11. 8 y. U. 420 ; Ortij^OKa v. lirowii 
(1878), 47 L. J. Ch. 168; FavcOl v. Wrlyrlit (1801), 64 
L. T. 86; Lloyds Bank v. Bullock, 11896] 2 Oh. 102; 
K V. Grace, Smith, 

11011] 2 K. B. 480. Mentd. Onward Bldg. Soc. v. Smith- 
son, [1803] 1 OJ). 1 ; Howatson v. Webb, [1908] 1 Ch. 1. 

2037. Attestation.] — Hunter v, 

Walters, Curling v. Walters, Darnell v. 
Hunter, No. 2030, ante, 

2038. ^ — .]— Testator at the time of 

his death was the registered owner of certiiin shares 
in an American railroad, for which he held 
<5erti[icates of ten shares each. After testator’s 
death, in order that the shares might be registered 
in their names, so that they might be onabJed to 
receive the dividend, &, if necessary, to sell, the 
exors. signed bla^ transfers indorsed on the 
certificates, ^ delivered them to their broker. 
The broker fraudulently deposited them with a 
bank as security for advances. According to 
American law, tJie transferee of the certificates 
propei’ly indorsed has a good legal equitable 
title to the shares. In the present case the 
indorsement was not attested according to the 
requirements of the rules of tlie co. The exors. 
brought an ae.tion against the bank, claiming to be 
entitled to the sliares. The judge decided in 
favour of the bank : — Held : although according 
to American law tlie transfers signed in blank 
would have given the bank a legal <&- equitable 
t tie to the shares, yet that as the certificates 
Wert? not negotiable instruments, the transaction 
took place in England, the ijnestion whether tlie 
bank had a good title must be decided according 
to English not American law ; & the bank were 
put upon inquiry by the absence of the due attesta- 
tion, & could not have a better title than their 
transferor, who had no authority to dispose of the 
shares, but held them for the exors. ; the exors. 
had not done anything by which they w’ere 


Williams (1890), 15 App. Das. 267 ; 60 L. J. Ch. 
131 ; 63 L. T. 27 ; 39 W. H. 17 ; 6 T. L. R. 329, 
H. L. ; affg, S. C. sub nom, Wiia^iaais v. Colonial 
Bank, Williams v, London Chartered Bank of 
Australia (1888), 38 Ch. D. 388, C. A. 

Annotationa :—Refd. Voiiables v. Baring, [1892] 3 Ch. 527 ; 
liontinck r. London Joint Stock Bonk, [1893] 2 Ch. 120 ; 
Iny i;. Smellio, [1912] 3 K. B. 282 : Fuller v. Glyn, Mills 
2 K. B. 168. Mentd. Sliumons v. Loudon 
Joint Stock Bonk. Little r. London Joint Stock Bank, 


[1891] 1 Ch. 270; Alcock v. Smith, [1892J 1 Ch. 238 ; 

Fox V. Martin (1895), 64 L. J. Ch. 473 ; Scholfleld v. 

Londosborough, [1896] A. C. 614; Stem v. R., [1896] 

1 Q. B. 211 ; Bechuanaland Exploration Co. v London 

Tradlnfc Bank, [1898] 2 Q. B. 658 ; Montagu v. Weston. 

Clevedon & Portishead Light Rys. (1903), 19 T. L. R. 

272. 

2039. Terms of security.] — (1) Pur- 

chase for value without notice is not an absolute 
defence to a suit to set aside on equitable grounds 
a mtge. of a fund in ct. ; the ct, wfll determine the 
rights to the fund as between the parties, without 
waiting till it becomes distributable, & according 
to such determination will declare a deed under 
which the purchaser claims as mtgee. td be void 
as against one of the parties thereto whose pro- 
I)erty was thereby mortgaged. 

(2) Circumstances under which an assignee of 
a security may be held to be put upon inquiry 
by the terms of the security itself «as to matter of 
equitable fraud affecting its validity. — Tabor v. 
Cunningham (1875), 24 W. R. 153. 

2040. .] — Title deeds, securing a sum, 

in which A. & B. were jointly interested as trustees, 
were deposited by A. with a banking co., as a 
security for advaiujes made to him ; — Held : the 
trust, of which tlie banking co. received notice 
upon the det'ds must prevail over their lien, & 
order made for delivery of the deeds to B. — 
Welchman v, C’oventrv Union Bank (1860), 
8 W. li. 729. 

2041. - ~ Statements by party.] — On Jan. IS, 

1883, A., a solr., obtained from his sisters B. 

V,, tlu'ir signatures to two deeds, by which, 
in allfjged consideration in oatdi case of the 
release of a debt of £100 & i)ayment to them of 
£300, they (jonveyesd tlu*ir shares of freehold 
I)roi)erty, wliieh was subj(*ct to a mtge. to 
K., to A. in No mon(?y was at the tinuj 

due from 13. to A., nor was any payment 

W'hatever iiuv<l(* to tluun. Tlie deeds were not 
read over or ( xplained to B. C., wdio had no 
idea that they vvei-(? t hereby oonvc?ying their pro- 
perty, A signed in full reliance on A.’s statement 
that he was gedng to clear off t Ik? mtge. A wanted 
to send the deeds to K. On tlie next day A. 
dcqiosited the deeds with a bank as security for 
an advance?. In apjilying for the advance before 
the? execut ion of tlie (leeds, A. liad told the maneigers 
that B. A who wert? joint owners with him- 
self of the projierty. w('ih‘ going t-o convey & 

“ were assisting with the d(*(*ds,” but that nothing 
would be jiaid to them as consideration money, 
as the mone*y was to be invc?sted in a colliery 
in wdiich A. was int.erest(*d. The manag(M’ handed 
over the d(?eds to the solr. of the bank A merely 
told him that he was to exei-eise great can' A 
diligence in investigating the title, ’riie solr. 
being dead, it did not ajipear what iuquii ies were 
made by him, but the advance w'as made to A. 
A. having absconded, the proiierty was claimed 
by the bank as equitable mtgees., & tht? claim 
was resisted by B. A: C. on the ground that the 
conveyan(?es, having b(?en obtained by fraud A 
misrepresimtation, were void as against them. 
They also relied on deeds which purported to be 
reconveyances of the projierty by A. t/O B. A C., 
of Jan. 18, 1883, which were attested but did not 
bear a seal, & which had only been discovered 
amongst A.’s papei*s after he absconded : — Held : 
(1) inasmuch as B. A C., though they might not 
understand the natuee of the deeds, knew they 
were executing something which dealt in some way 
with their property, the deeds of Jan. 18, 1883, 
were not void but voidable only. But as the 
stat'ements made by A. to the bank manager were 
such as to have clearly put the bank upon inquiry. 
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which would, if m&dc, have led to the det-ectiou 
of the fraud Sc to a refusal of the advance. Sc 
therefore to have affected the bank vriih con- 
structive notice of the fraud, the equity of tlu’ 
bank must, on the ground of their nt^gli^ence, bt 
postponed to that of B. & C. 

(2) The rule tliat the ct. will not postpone a 
legal mtgee. to a subsequent equitabh* nitge. on 
the ground of any mere carelessness or want of 
prudence does not apply as between two e(]uitabk 
claims. — National Provincial Bank op Knc.lani: 

V . Jackson (1880), 8:3 Ch. 1). 1 ; 55 h. T. 158 ; 34 

W. K. 597, C. A. 

Jnnotafiona :—As to (1) Refd. Lloyds Bank r. Bullock 

[1896] 2 Ch. 192 ; Howatsoii r. Webb, 11907] 1 Ch. .'iav. 

Aato (2)Con8d. Furrand r. Vorkshlro Bankinj? Co. (1SS8). 

40 Ch. D. 182. GcncrnlUf, Mentd. lie Sinitli, Oswoll r. 

Shepherd (1892), 67 L. T. 64 ; Ba^ot r. Cliaiunaii, [1907] 

2 Ch. 222. 

2042. No Inquiry as to authority of mortgagor 
To deal with property— Revocation of authority.' - 

J. was entitled at the time of liis dt‘a.th to tlu’ 
benefit of an agreement for a lease of prop^Tt y on 
the completion of rebuilding Sc repairs. Jle died 
intestate, leaving his three daugli(<*r*s, pltfs., A' 
his son F., his next of kin. F. took out hdters of 
administration. On F.’s rtqiresentation that. 1*100 
was ncccs.sary to enabh* liim to complete the build- 
ing, his sisters sigru'd an authority to him t(» 
borrow upon mtge. of th<‘ liouses such money as 
he might requin^ for that purpose. Sc to charge 
their respective shar(*s with tlu* interest thereof. 
F. completed the rejuiirs, tV: (d)tain(‘d a least' tf> 
himself as legal i)ersonal it‘j)resentative <»f ,1. 
This lease togetlier with th<i authority given him 
by pltfs., he dei)osited witli S. as security for a 
loan. He subsetpuuitly settl(‘d the administrat ion 
account with j)ltfs., Sc informed tliem, as th«*y 
deposed, that lu* lia.d not borrowt*d any money 
under the autliority they liad given liim. 'they 
did not retpure him to d(‘liver up th<‘ authority. 
Sornci yt*ars afttT, F., who liad alreatly mortgaged 
his own share in the prof)erty to S., (?x<‘cut<‘<l a 
further mtgt*. of his sistci’s shares, purporting to 
bo madt' under tlie autliority, A fal.scly reciting 
that £2,71*2 had he«*n advanced by S. for the com- 
pletion of tlu; rebuilding. F. afterwards became 
bkpt. An action having bem brought by pltfs. 
against S. for r(;-assignm(*nt of jiltfs.’ shares in 
the lea.se}iolds /y<7r/ ; S., liaviiig neglected to 

inquire of pltfs. whether the authoiity was a sub- 
sisting one when he advanced the money, ov i(t 
require their concurrence in the mtg<*., they w<Te 
entitled to an assignm<*iit of their three fourths of 
the lease. — JoNPS v. Stiiiiwasskr (issl), Id 
Ch. I). 577 ; 50 L. J. Ch. 025 ; 11 J.. T. 333 ; 29 
W. n. 497. 

2043. .j ~S., to (*nable F. to procure 

an advance, executed blank transfers of n?g.'st<*red 
stock. A: handed them to li. with the ci;rtiticates, 
Sc al.so delivered to F. bonds of Anua'ican cos. 
payable to bearer. F. fibtained advances from 
M., Sc delivered to him tlu‘ transfers, certificates. 
Sc bond.s. M. in turn delivered them, along with 
other securities, to several banks to s<*cure hians 
made to himself for a larger amount. 3 he blank 
transfers were then tilled up with the nanufS of 
the banks’ nondne(;s Sc registered. M. had a<‘ted 
according to a course of businc'ss usual M'ith 
money-lenders Sc known to the banks, ^ to mix the 
securities pledged by borrowers Sc obtain aiivances 
on the entire ma.s.s. M. having become bkpt., 
the banks claimed to hold S.’s s<'curities against 
the whole amount of M.’s indebtedness t<i them ; — 
Held : the banks, having reason to believe that 
the securities were not, or might not be, the 
property of M., wei-e bound to inquire as t<i his 


authority to deal with them, & having neglected 
to do so, were not purcluusei*s for value without 
notice ; it made no diffei'enco whether the bonds) 
were negotiable instruments or not ; & S. was 
entitled to redeem on payment of the advances 
obtained by F. from M. — Sheffield (Earl) r. 
London Joint Stock Bank (1888), 13 App. Cas. 
333 ; 57 I.. J. Ch. 98ft ; 58 L. 3\ 735 ; 37 W. R. 
33 ; 4 T. L. R. 389, II. L. ; mw/. S. C, sub norn. 
Easton r. London Joint Stock ‘Bank (1880), 34 
Ch. I). 95, C. A. 

Annotalions Consd. liondon .Toint Stock Bank v, Simmons, 
[1892] A. O. 201. Reid. KucMiiena v. Contral Bank of 
London (1 SSS), 4 T. L. R. M ; Williams r. Colonial Bank, 
Williams v. London ChartortMl Bank of Australia (1888), 
3S Ch. D. 388 ; Levy r. Ulcliardson (1889), 6 T. L. It. 230 : 
(Colonial Bank r. l,^ady Sc Williams, London t^hartcrod 
Bank of Australia r. Caily & WilHains (1890), I.*) App. Oa». 
267 ; VonabloH r. Baring, [1 892] 3 (^li. .'>27 ; Bontinok v. 
Jjondon .Toint Stock Bank, [1S93J 2 C'h. 120; Cuthbort 
r. Robarts, Lubbock (1909). 78 L. ,1. t*h. .'>29 ; .lamesou 
V. Tnion Bank of Scotland (1913), 100 li. T. 850 ; Fuller 
r. (Byn. Mills, (^nrric, [1914] 2 K. B. 168. Mentd. Colonial 
Bank v. llopwortb (1887). 36 Ch. 1). 36; Rodforn r. 
Rosenthal (1901), 85 L. T. 313. 

2044. Where rents of mortgaged property paid to 
agent — Duty to Inquire as to nrlncipal.J — A 

LuianCs occui>ation is notice of all that tenant’s 
rights, hut not of Jiis lessor’s t it le or rights ; but 
actual knowledge' that the rc'tits are paid by the 
tenants to sonic person whost' receijit is incon- 
sistent %vif h the tit le of t in; venilor is notice of that 
lierson’s rights, if. (‘xecuted a conveyance of 
freehold property to (»ne (b, an auctioneer, which 
purport e<l to lx; ma<l(* in consi(h‘ration of £12,000, 
It was assunuxi, although not ]>rov(‘d, that no 
part of the |>urchaH(‘-moni‘y was in fact paid, Sc 
that II. remain«‘(l tin; triu; owner of (lu^ jiroperty 
Tlu; tiTiants of tlu; property (’oritirmed to pay theif 
rimts to W., a hoiisi; agent who collect<*d them on 
hciutlf of H. (i. olit-ained advance's t-o liimsolf on 
the se'curity of tlu; j)rop<-rt.V. Sc executed legal 
mtges. of it- to (lefts. I left s, had no (;xpress notice 
that (». was trustee of tlu; prop(’rty on behalf of 

11., or that- Jl. was in re(‘eipt of the rc;ntH, but a 
valuer, who surveyed Mu; prop(;rt y on their behalf, 
inquired of tlu; tenants as to whom they paid Uu;ir 
rents, Sc dis<;overed that- tlu.;y paid them to W. 
Il(; was not, liowever, told on whose Ix'half W. 
r<'<*eived tlu'in. II. A M. liad since died. I*ltf., 
who was II. ’h widow Sc tenant for life und(;r his 
will, brought' an action against- deft-s. to havi; the 
•onv(‘yanc(? deliv(‘red up to lx; cancelled \ —Held: 
it is not tlu; duty of a purcdiaser or lut-gee. to 
irupiire of tlu; tenants as U) whom they pay their 
r*entM, either under (V»nveyaricing Act, 1882 
;c. 39), s. 3, or under tlu; law as it Bt-ood 
ruiep(;iuleritly of that A(;t, Sc tlu; act ion must bo 
lismisHird. — Ili-'NT v. Lik.’K, fltl92J 1 (3». 428 ; 71 

1.. J. Ch. 2:m ; Hft T. ftK ; ,50 VV. H. 291 ; 18 

T. J.. R. 205 ; 4ft Sol. Jo. 229, C. A. 

Anwdalirm/t : — Apld. Croon r. RhoiiiborH: (1011), 104 L. T. 

149. Reid. t>. lirowno (1907), 97 h . T. 854. 

Land Improvement charges.] — See Land Im- 
provement, V<j 1. XXX., p. 29ft, No. 220. 

Mortgage of railway stock.] - <SVv; (kiMPANiEs, 
Vol. X., p. J14ft, No. 8101. 

(c) Conduct in relation to Title HeedH, 

See Hub -sect. 3, post. 

{d) Notice to Afjent. 

See .Sub-»f;ct. 1, B., post. 

B. Notice to Afjent. 

(a) In General. 

See^ generally. Agency, Vol. I., pp. ft 10 et seq. ; 
R< 4 triTV, Vol. XX., pp. 312 et seq. 
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Sect, 13. — Failure to gain or loss of priority : Svib- 
sect 3, B, (a), {h) (c).J 

2046. Notice to agent is notice to principal.] — 

Sheldon v, Cox, No. 1949, ante. 

2048. .] — Espin V. Pemberton, No. 2064, 

post, 

2047. Agency not disclosed to other party.] 

— When moneys, which form part of a larger sum 
placed by his client in the hands of a solr. for 
I)uri)os(^s of investment, are lent by him on the 
security of a mtge. in which he has affected to act 
as principal, the client is bound by notice of all 
the circumstances which come within his (the 
solr.’s) knowledge. Where in such a case the 
mtge. debt is afterwards settled upon trusts which 
are substantially trusts for the benefit of the original 
mtgee., the trustees have no higher rights than 
their cestuis que trust has befoi’e the settlement. 
Where a mtge. professes to be made in considera- 
tion of a sum down, & which is by the dec^d made 
immediately i)ayable, whereas the contract was 
for an annuity, & the consideration was not to 
be payable till after the death of a person named, 
such mtge. is fraudulent & void as against a mtgor. 
who joined therein as surety only. — Bpaioht v. 
CowNE, Edwards v. Wpaight (1863), 1 Hem. A; M. 
359 ; 1 New Pep. 550 ; 71 E. K. 156. 

2048. Solicitor heir-at-law — Priorities of 

devisees.] — Testatrix, who died in 1871, by her 
will devised real (‘state in Middlesex to trustees 
upon trust for sale The will was not n^gistered 
in Middh^sex. The heir-at-law of testatrix having 
learned that the? will had not been registered, 
mortgaged Hie jiropcrty to different rntgec^s., & 
r(‘-gistered the Tntg(‘H. The mtge. deeds were 
prepared & regist(?red liy Hie lu;ir-at-law himself. 
The surviving i/rust-(M‘ received the rents of the 
property down to 1878, when he dicnl ; &; in 1879 
a iH^ceiver W'as appointed in an action to administer 
t/he estate of t-estairix. The projicrty was sold 
in 1882 und(u* an order of the ct., & notice of the 
mtges. was ih(‘n given by the mtgees. to Hie 
purchasers, <te Hie purchase-moneys wtu'e paid 
into ct., subj(‘(;t to the claims of the mtgcH^s. The 
heir-at-law died in 1885. An application was 
made to transfer the jiurchase-moneys to the 
account of the devisees under the will. The 
mtgei^s. resisted the applicaiJon on thc^ ground Hiai; 
Middh'sex Jh^gistry Act, 1708 {c. 20), gave them 
a title, because the will liad not been registered, 
Neitliei’ of the securities was for moneys advanced, 
but both for old dcdits, <fc the heir-at-law acjted in 
Hie mtge. transactions as agent of boHi tlu^ 
mtgec^s. : — Held : if persons claiming under the 
Act had notice of the will, they could not set up 
the title of the heir-at-law ; in the jiresent case 
th(* mtgec's. were affected by the notice which 
tlicir agent the h(*ir-at-law possessed ; <fc conse- 
quently their claims failed . — Re Weir, IIolling- 
WORTH V. Willing (1888), 58 L. T. 792. 

(6) Must he in Same Tra^nsaction. 

2049. General rule.] — The rule of affecting a 
person with notice of the title of another by 
reasc>n of his agent’s having notice of it, had not 
betin carried so far as to affect him with such 
notice, unless where the agent has it at the time 

PART XII. SECT. 13, SUB-SECT. 1.— 

B. (a). 

2045 i. Notice to offciit is notice to 
principal.] — If a party, in the matter 
of a purchaHo, oniploy a Holr. who has 
any kiiowlodpro of an incumbrance 
affect inff th(5 property, such knowlodiro 
is in law ooinnmnicatcd to the prin- 
cipal, althouifh the latU^r may be 


of his transaction with him ; & that, as the notice 
which the attorney had of the settlement in the 
present case was two years before the mtge., the 
mtgee. could not be affected by it. This is one 
ingredient for continuing the injunction ; & 

another ingredient is, that the mtgee. has laid by, 
& let Samuel Steed go on & build upon the premises 
without giving him notice of the mtge. (Lord 
Hardwicke, C.). — Steed v, Whitaker (1740), 
Barn. Oh. 220 ; 27 E. li. 621. 

./innotation : — ^Reid. Fuller v. Benett (1843), 2 Hare, 394. 

2050. .] — Wyllie V. Pollen, No. 1888, ante. 

2051. .] — Bulpett V. Sturges, No. 1730, 

ante. 

2052. .] — Deft. H. was entitled to an 

interest under a will, & the trustees of the will, 
who were entitled to make advances for her benefit, 
advanced money for Hie purchase of a leasehold 
house, & a settlement was executed under which 
the money was paid to the trustees of Hie settle- 
ment upon trust to invest it in the purchase of 
the liouse & furniture & they were to permit H. 
to reside in it until she directed a sale. The settle- 
ment contain(‘d no power to mtge. the property. 
The house required repairs & one S., a solr., 
arranged witii pltfs., who were clients of his, for 
an advance on Hie sec.urity of the house. S. 
attended to the completion of the assignment to 
the trustees A: also attended to Hie completion of 
Hie mtge. l-o pltfs., which was afterwards exe- 
cuted, but he did not investigate the title & the 
existence of the trust was not disclosed, though 
lie was aware of it ; — Held : as 8. had acquired 
his knowledge of the settlement as the solr. of 
the mtge(\H., while lie w^as carrying through the 
transaction of the loan on mtge., the mtget^s. 
wore affected with const ru(;tive notice of the trust 
Afc werci not entitl(‘(l to judgment for foreclosure. 
— Mpjyer r. (UlARTERs (1918), 34 T. L. K. 589. 

2053. Solicitor acting in previous mortgage trans- 
actions — Recoliection not inferred.] -in June, 
1875, A. mortgaged his shai'e of trust property to 
E. by deed, which did not disclose? any prior 
charge, &- contain(?d the usual covenant by A. 
Hiat he was entith'd to assign free? from , incum- 
brances. Notice of this mtg(?., & of a furtlier 
charge created in May, 1877, W’as s(?rved on behalf 
of E. on the trustees of the property in Nov. 1881. 
A.’s share was subject to a iirior mtge. to B., a 
solr., who was jiaid off in 1873, when a fresh mtge. 
was execuHid to L. whicli in July, 1874, was trans- 
ferred by C. to D., with a further charge in Feb. 
1881. B. was solr. for Hie tnistiH's & A. the mtgor., 
& had act(?d as solr. for (\ A: I). in the mtg(?. 
transactions of 1873 A: 1874, A: also as solr. for E. 
in the mtge. transaction of June, 1875. The 
trustees had not received notice of any charge 
before receiving notice of E.’s mtge. in Nov. 
1881 ; — Held : having regard to Conveyancing 
Act, 1882 (c. 39), s. 3 (1), clause 2, that E.’s charge 
of which notice was first given, was entitled to 
priority, as his mtge. deed showed a title in A. 
free from incumbrances ; At that as th(? ct. declined 
to infer that B. had any recollection, or that 
inquiries made by him when acting as solr. for E. 
in the transaction would have elicited from A. 
the existence of any prior incumbrance, it could 

r. M'Cabe (1840), 2 I. Eq. R. 342.— IR. 

Q. A solr. taking a intgo. 

of an estate will not be held neces- 
sarily to have had notice of a prior 
incumbrance because it appeared in 
searches instituted by him as solr. in 
another transaction some years before. 
— Re Smaij.man*b Estate (1867), 16 
W. K. 419.— IR. 


wholly unconscious of the existence 
of the inoumbranco. — M arjoribanks 
V . Hovkndkn (1843), Drury temp. Sug. 
11.— IR. 

2045 ii. .] — Sanket v. Alex- 

ander (2) (1874), 9 I. R. Eq. 259. — 

IR. 

p. Whether notice must be in same 
transaction. ] — Lexehax ’s Executors 
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not be said that although B. had acted as solr, 
for the parties in the previous mtge. transactions 
notice of any prior charge affecting the propertv 
had come to his knowledge as the soli*, of E. in 
the mtge. transactions of June, 187 ;*). — He t'ousivs 
(1886), ;U Ch. D. 671 ; 55 1. J. Ch. 662 ; 54 L T 
376 ; M W. K. 393. 


(c) Agent acting for All PartU's. 

2054. Whether notice to all parties.]— A. made 
several mtges. to B. U. k. D., & in the last mtge. 
B. was a party & agreed that after lie was paid, 
he would stand trustee for D. All tlu' mtgt's. 
were transacted at th(^ same scriveners : — Held : 
the scriveners were agents of tli(‘ sev(‘ral lendei-s 
& notice to them was notice to tlic k'ndeis ; A 
that C. should be paid InJore D. as notict^ to Die 
scriveners of (\’s cliargo was notice to 1). — 
Brotherton JlATT (1706), 2 N’erii. 571 ; 23 
E. R. 973. 

^47im)taiionfi :—Avld, P’lillcr r. Pciiett (JSl.'O, 2 Han*. :ilM. 
Distd. Bulpett V. StiirK'o.s (lS7(l), 22 6. T. T.PJ. Consd. 
KottlowoJl i\ Walsoii (1SS2), 21 (’h. J). Refd. 1 a> 

Neve V. Le Neve (1717), Amb. 4:iH. 

2055. .] — Kennedy (Iiieen, No. 2070, 

post. 

2056. — .] — A solr. (*mpIoy<Hl liy two mtge(‘s., 

fixes th(i second mtgee. with not ict* of the first 
mtge. — II AK(i HEAVES r. Hotiinveu. (IS36), I 
Keen, 154; Donnellv, 3<S ; 5 Ji. ,1. Ch. IIS: 47 
E. K. 211. 

AimoiaiUms : — Distd. Hiilpotl r. Slurjjo.s (1H7U). 22 E. 'I'. 
7;i9. N.F. /*; Cousins (Kssd), :n Ch. D. d7l. Refd. 
Clough r. En'ucli (1S12), (i .lur. ddd ; J-'iillcr r. It»*n<-lt 
(181.*1), 2 Haro, 16)1; Drosst'r v. .Norwooil (l.s)>;{), 11 
C. Jl. N. S. io 4. 


ought to bo postponed to A.’s. — F raie v. 

(1852), 16 Beav. 350 ; 22 E. J. Ch. 467 ; 20 L. T. 
O. S. 197 ; 1 W. H. 72 ; 51 K. R. 814. 

2059. .1 — I\OLT.AND r. llAHT, No. 1956, anfe. 

2060. .] — In 1S7S, resps., as llrst mtgecs., 

sold the jiniperty under tlu'ir pt>wer of sale, em- 
ploying S., who was also the mtgor.’s solr., to 
conduct the sale. S. received tlu^ sale moneys, 
iS: after satisfying r(\sj)s.’ mtge., kept the balanct^ 
for himself instead of j)aying off the second mtgee. 
S. did not inform the secoml mtgee. of the sale 
but, acting as the mtgor.’s solr., eontinued to pay 
him interest on the second mtge. as if it wcto 
still subsisting. Cntil 1802 resps. eitluT did not 
know that then* was a second mtge. or l)elit*vod a 
false representatii>n made to Dumu by S. tliat ho 
ha<l the authority of the s(‘cond mtgee. to receive 
the balanct*. In 1S02 the secimd mtget*. dis- 
covert‘d the fraud lA brought, an action against 
resps. for an aeeount tA payment of the amount 
dm* to him. 

Qu. : wh(‘(her the knowh'dge acquin'd by 8. 
as the mlgor.’s s()lr. was const ructivi^ notin* D) 
rt‘spH. of the t‘xistence of the second intg<*., so as 
4o make them trustee's for the' second mtge'e. — 
TiieiHNE V. IIi:aiu) a Maiisu, (1S1»5] A. C. 495 ; 
61 E. .E (Ml. 652 ; 73 1.. T. 291 ; 44 \V. H. 155 ; 
11 T. L. R. 161 ; 1 1 H. 251, II. I,. 

Atmointions : - Mentd. Mam r. Upou-m^. USD:.] 2 CMi. OD ; 
How r. \Viu1»*rt«>n, 1 l.SDD] 2 Cb. d2(. : Whltwani r. Watktu 
(ISDM), 78 E. 'r. ISS ; A'/’ Mf( 'allum, McCulIiitii f’. Me'Callnin, 
IlDOl] 1 Ch. 14:i ; Ihunbre. r. Ktirnaticl, 1 1 DD.'t | 2 K. IE 
;»!)D : ltii).(‘ii r. Fliigall ConHolidiitoel, 11UD4I 2 K. IE 

712: /A: Fe.imtaliu*. Fe.unlaiiio r. Ainbe'PHt. (IDDD), 78 
E. .E (’h. dis ; Elovtl r. (Irac’o, Hmlt.h (ID12), 81 E. J, 
K. IE 1140 ; AV AllHop, Wbl! inker i\ Itamford, 11DM1 


2057. .j — Afte*r the* e*e)mme*iie:cme‘nt of a 

treaty for the sale* of an e.*state hy A. A: the* jmr- 
cliase e)f it by B., A. agre*e*d te. givt? ('. a. mtge*. on 
the e.stat/e as a security for an ante*ce*<l<*nt ele‘bt, 
ete notice of the agre(*uieiit was give'ii to the* seilrs. 
of B. The tre:aty feir the sale afterwards e*e*ase‘el 
to be prosecuteel for utiwaiels e>f live years, eluring 
part e)f whicli time* the* suit, of an aei verse* e laimant. 
of the^ estate was ]M*neling. A. tlien elie*d A. H. 
purchased the: estate at a leiwer jirice* fi*e.m th< 
heir & devisee* of A, B. ce.nveye*el the* e*state» in 
mtge. to I). The same* se.lrs. were e-e.ne’crne'el fe.r 
B. from the comine*ncement. eif the tre'aty with A. 
until the final puiriiase of the estate*, \ for I>. in 
the business of the mtge. : Held : unele*r the e ir* 
cumstances of the case*, H. A: IE hael, threuigh their 
solrs., constructive notice* of the agre*eme*nt with 
(A A: the estate in their hands was subject to the 
lien of C. for tlie ameiunt agree*d te> be* Hee ure*d fiy 
the propose*d mtge*.--Fri.EEH v. Bj;nett (1813), 
2 Hare, 394 ; 12 I.. J. ( h. 355 ; 7 .Tur. 1056 ; 67 
E. R. 162. 

Annotations : — Difltd. llulpett r. Sturg.*-* (IN7d). 22 E. M’. 

7.19. Refd. DreiHBfr v. N()rwo{.<l M^d.'i;, 11 ('. IE N. S. 

574. 

2068. .] A. corive*yeel an erstate to B., tt, 

according to the conv(*yane e*, an acce*ptance was 
given “ in full satisfaction fejr the* absolute pur- 
chase,’* but in reality, it was agreed that the 
vendor should have a mtge. for the iimney. Before 
the acceptance became: due, B. ineu’t gaged to (A, 
who employed the same .solr. as liad be*e*n engaged 
in the purchase, Ac C. had notice that the bill had 
not been paid i of the fomi of t he* conve*yance : 
—Held : (1) C. was affected by the: notice in his 

solr. ; (2) under the circum6tance*s, he was l^mnd 
to inquire into the true nature of the traiLsactiein 
between A. & B., A: consequently his .sf*cunty 


I 2061. .! — Hehwk K Ac (’(>. V. IhiK'E, No. 

2028, a}tte. 

2062. Concealment with acquiescence of party 
claiming prior charge —Mortgagee not affected with 
notice.! In a seHlerm'nt made on the marriage 
of a female inf/ini., the liushand covenanted that 
in c.'ise his wife attbiiK'd twenty oru* he would 
1 <*oncur with her, if siie wouM consent, A wouhl 
' use his utmost endeavours to induce lii'r to concur 
witii him, in settling tier real estate. MMiis was 
never done. Jn 1 8(52, after Di<* wife had attained 
her majority, tiie husliand A:, wife rntged. the wife’s 
real esta4.e to secure money advanced 4.o the 
husiiand. MMie mtgee, was informed i»y the hus- 
liand A: wife Diat tliero was no .set.t.i<*inent, Ac 
althoiigli Die person wlio acted as solr. for both 
parDes was aware of its existirnce, he concealed 
it with the accpiiescerice of the husband Ac wife 
from the mtgee. In J865 thfi rntgee. discovered 
Die exist «*nce of the setthTiient. M’lie mtge. deed, 
hy mistake, was not <‘ffectually acknowledged by 
the wife till after Die mtg<*e. had received notice 
of tiie wttleinent. On a hill fih*d by the mtgee ; 
— Held: in Die face of the evidence of conceal- 
ment the mtgi*e, was not affect eil by notice to 
Die pei*son wiio acted as bis solr ; altliough the 
wife’s estate did not jiass to the mtgee. till after 
he had received notice of the settlement, yet the 
misrepresentations of the wife constituted a fraud, 
whicli bfmnd lier estaD:, Sl prevented her from 
disappointing Die mtgee.. At, consetiuently, the 
mtgee. had jiriority civor the persons inUu'ested 
under the stdilement. — H hakfk v. FoV (1868), 4 
Ch. App. 35 ; 19 E. T. 541 ; 17 W. R. 65, L. JJ. 

Ann/itniions : — Distd. Ralland «. Hart (1871), 40 L. J. Oh* 
H)1 ; Cave r. Oa\x*, E’haplin v. Cave (1880), 42 L. T. 7D0* 
Mentd. Jlaf<-iriaii v. Faber (1897), 77 E. T, 570. 
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20541. Whcthcrnoiice to all partus.] — Do.vaxa)Son v. Haldaxk (1841), I Robin. App. 220.— SCOT. 
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Sect. 13 . — Failure to gain or loss of priority : Sub- 
sect. 1. B. jd) cfc (e) ; sub-sect, 2, A,] 

{d) Agent also concerned as Principal. 

2063. Solicitor mortgagor acting for mortgagee — 
Whether knowledge of solicitor Imputed to mort- 
gagee.] — Hewitt v. Loosemore, No. 2124, post. 

2064. .] — (1) The circumstances of a 

mtgor. being a solr., & preparing the mtge. deed, 

6 of the mtgee. employing no other solr., are not 
sufficient to constitute the former the solr. of the 
latter, so as to affect him with notice of an incum- 
brance known to the solr. 

(2) Notice to a solicitor is actual notice to his 
client. 

(3) Where a bond fide inquiry is made for title 
deeds on a mtge. or purchase, & a reasonable 
excuse is made for their not being forthcoming, 
their absence does not affect the purchaser or 
mtgee. with constructive notice of an incum- 
brance created by the deposit of them. — Espjn 
V. Pemberton (1850), 3 He G. & .1. 547 ; 28 L. J. 
Ch. 311 ; 32 L. T. O. S. 345 ; 5 Jur. N. S. 157 ; 

7 W. R. 221 ; 44 E. R. 1380, H. C. 

Anv^lationa : — Aft to (1) Apld. KaHiham v. Wilkinson (18.59), 
h. T. O. a. 234. As to (2) Consd. (’ave v. Cave (1880), 

1.5 Ch. D. 639. Refd. Austin v. Tawiiey (18G7), 15 W'. R. 

463 ; Bradley v. Riches (1878), 9 (’h. I). 189; Davis r. 

Hutchlners (1907), 96 L. '1'. 293. As to (3) Apld. Brown 

V. Htodnian (1896), 44 W. R. 458, OvrbcruUy, Mentd. 

Manners v. Mew (1885), 29 Ch. D. 725. 

2065. .] — Where A. & B., tenants in 

common in fee, borrowed money on the security 
of an equitable mtge. of their property, & B. 
afterwards, without the knowledge of A., executed 
a legal mtge. of his moiety, acting as the mtgee.’s 
solr. in the transaction, & subsequently the rights 
of the equitable mtgee. became vcsUmI in A. : — 
Held : he was entitled to priority over tJie legal 
mtgee. — Turton v. Meacham (1809), 19 L. T. 
700 ; 17 W. R. 429. 

2066. .] -Cave v. Cave, No. 1927, 

ante, 

2067. .] -Bouts v. Stenninu (1892), 

8 T. L. R. 000. 

2068. Solicitor mortgagee— Acting for mortgagor 
& mortgagee — In previous transaction.] — A solr. 
who prepared a deed of charge on behalf of the 
rntgor. & mtgee., held to have notice of that in- 
cumbrance on the occasion of taking a subsequent 
mtge. of same property to himself. — Perkins v. 
Bradley (1842), 1 Hare, 219 ; 0 Jur. 254 ; 00 
E. R. 1013. 

Anmttafio7is .—Refd. Fuller r. Bouott (184:1), 2 Hare, .’194. 

Mentd. cash v. Ilclelier (1842), 1 Hare, 310 ; EsquiiiiaR 

& Nuiiainio Ry. v. Wilsou, (1920] A. C. 358. 

2069. Acting for trustees — & mortgagor 

cestui que trust.] — N., a solr., in 1804, acted for 
M., one of the cestuis que trusty under a settlement 
on the occasion of certain shares, subject to the 
settlement trusts being transferred to him, & then 
knew that tlie shares were affected by the trusts. 
Between 1804 & 1871, N. on several occasions 
lent money to M. on the security of the shares, 
which were transferred & re-transferred from one 
to the other on the occasion of loans & repayments. 
In 1871 N. acted as solr. to the trustees of the 
settlement, on their wishing to re-invest their 
trust fund. & he then read a part of the deed 
relating to the powers of investment, but no other 

art. He subsequently, &, as he swore, without 
nowledge that the trusts of the settlement 
affected the shares, advanced money to N. on them 
& obtained a transfer to himself ; — Held : he was 


not affected with constructive notice of the trusts. 
— ^Briggs v. Massey (1880), 42 L. T. 49. 

Solicitor party to fraud.]— /Sfc 8ub-sect. 1, B. 
(r), post. 

(e) Agent Party to Fraud. 

2070. Whether knowledge imputed to mortgagee 
— Presumption that fraud concealed by agent.] — 

Where one solr. is employed in a mtge. trans- 
action, he is to be considered as solr. both for 
mtgee. & rntgor., & notice to such solr. is notice 
to the mtgee. ; & where the solr. was himself 
the author of a fraud whicli affected the title, & 
the fraud was committed under circumstances, 
apparent upon the face of the deed fraudulently 
obtained, which would have excited the suspicion 
of a professional man, & have led to inquiry : 
— Held : the circumstances, under which the 
fraud was committed, was sufficient to fix the 
mtgee. with constructive notice, & if, in any mtge. 
or other transaction, a party does not use the pre- 
caution, which common prudence requires, to 
employ a solr., 1)0 is in the same situation with 
respect to constructive notice, as he would have 
been, if he had employed a solr. — Kennedy v. 
Green (1834), 3 My. & K. 699 ; 40 E. R. 266, 
L. C. 

Anmiiaiions : — Apld. Fuller v. Renett (1843), 2 Hare, 394. 
Consd. JoiioB i\ Smith (1843), 1 l*h. 244 ; MarjoribankH 
Hovendoii (184:1). Drury ic7nj). Sug. 11. Distd. Hewitt 
V. Loosemore (1851), 9 Hare, 449. Apld. Frail v. Ellis 
(1852), 16 Boav. 350. Consd. Greenslade v. Dare (1855), 

20 Beav. 284. Distd. Atterbury v. Wallis (1856), 8 De 
(i. M. O. 454. Consd. Berry v. Holl (1860), 2 Do G. F. 
& J. 38. Folid. Thompson v. Uartwright (1863), 33 
Beav. 178. Distd. Greenfield v. Edwards (1865), 2 Do 
(4. .1. & Sm. 582. Apld. Jic Euroi)ean Bank, Kxjj. Oriental 
(’ommerclal Bank (1870), 5 Oh. App. 358. Distd. Rolland 
r. Hart (1871), 6 C’h. App. 078. Polld. Waldy v. Gray 
(1875), L. R. 20 Eo. 2:18. Distd. Bradley r. Riches (1878), 
38 L. T. 81 (h Ezpld. Cave v. Cave, Chaplin v. Cave 
(1880), 42 L. T. 7:hK Distd. Kettlewell r. Watson (1882), 

21 (di. 1). 685. Refd. Iliorns v. Holton, Fortnnin v. 
Holton (1852). 16 Reav. 259 ; Robinson v. Brigrgs (1853), 

1 Sin. & G. 188 ; Jones v. Williams (1857), 24 Boav. 47 ; 
Eosthain v. Wilkinson (18,59), 33 L. T. O. S. 234 ; Espin 
V. Pemberton (1859). .3 De G. &; J. ,547 ; Ogrilvle v. .Teaffre- 
sou (1860), 2 GUY. 353 ; Willes v. (irecnhtll (No. 2) (1860), 
29 Beav. 387 ; Rc. (.’art.wrijrht, Thompson v. Cartwright 
(1863), 2 New Rep. 569 ; Hunter r. Walters, Curling r. 
WalterH, Darnell r. Hunter (1871), 7 Ch. App. 75 ; Agra 
Bank r. Barry (1874), L. R. 7 H. 1.. 135 ; Gordon v. 
James (1885), 53 L. T. 641 ; Favell v. Wright (1891), 
64 L. T. 85 ; Dixon r. Wluch. (1900] 1 Ch. 736 ; Berwick 
r. Brier, (190,5] 1 Ch. 632 ; Bagot r. Cdiupman, 11907] 2 
Ch. 222 ; llowutson v. Webb (1907), 97 L. T. 730. Mentd. 
Spencer v. d’opham (1856), 22 Beav. 573 ; Re Carew’s 
Estate Act (No. 2) (1862), 31 Beav. 39 ; Lee v. Glutton 
(1875). 45 L. J. (’h. 4 3 ; Re Mount Morgan (W'est) Gold 
Mine. Rx p. West (1887), ,56 L. T. 622. 

2071. .] - The case of Kennedy v. 

Green, No. 2070, ante, establishes a very important 
principle but one which must be very cautiously 
applied to the cases of notice of facts given to the 
solr. employed by a client. That case establishes 
that if the solr. employed by the client was the 
actual perpetrator of a fraud, it is reasonably 
certain that he would not communicate that fact 
to his client & that consequently the client cannot 
be treated as having had notice of that fact 
(Romilly, M.R.). — Thompson v. Cartwright 
(1863), 33 Beav. 178 ; 33 L. J. Ch. 234 ; 9 L. T. 
138 ; 27 J. P. 692 ; 9 Jur. N. S. 940 ; 11 W. R. 
1091 ; 55 E. R. 335 ; affd. on appeal, 2 De G. J. 
& Sm. 10, L. JJ. ; sub nom. Re Cart^^tiight, 
Thom:pson V. Cartwright, 2 New Rep. 569. 

A s notations : — ^ApM. Waldy r. Gray (1875), 44 L. J. Ch. 
:m ; Cave r. Cave (1880), 15 Ch. D. 639. 

2072. .] — W., the acting trustee of a 

marriage settlement, duly advanced £2,000, part 
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of the trust funds, upon mtge. of real estate, of 
which he took a conveyance to himself & his co- 
trustees, & obtained possession of the title deeds. 

(\, the mtgor., was a client of W., who was a solr. 
Afterwards W. fraudulently lianded over all the 
deeds to C. C. suppressed the mtge. deeds, & 
deposited the rest, in Mar. 1865, with a bank to 
secure his current account. The manager of tht‘ 
bank requiring a certificate of title, 0. referred 
him to W., who signed a certificate, in the 
manager’s handwriting, at the foot of the memo- 
randum of deposit : “I hereby certify that Mr. t’. 
has a good title to the above propei*iies,” for wdiich 
the bank i)aid him a fee. In 186S W. became 
bkpt., whcreuiion the fact of the deposit with the 
bank was discovered by the co-trustee the 
beneficiaries ; & the bank were informed of the 
trustees’ claim. In 1869 C. died, the mtge. 
deeds could not be found. In 1873 \V. died. On 
bill by the beneficiaries & surviving trustee of the 
settlement against the bank, praying for a <leclara- 
tion that pltfs. were first mtgees., & for delivery 
up of the title deeds : — Held : by reason of the 
' fraud of W. notice of the first mtge. could not be 
imputed through him to the bank, A the bank 
were mtgees. for value without notice of the prior 
mtge. — Waldy r. Gray (1875), L. H, 20 Eq. 
238 ; 44 L. J. Cli. 391 ; 32 L. T. 531 ; 23 W, H. 
070. . , 

Distd. briullt*y r. Jticlirs (ISJS), 38 h. J. 

SIO. Refd. c:avi> r, oavc (1880), *J8 W. U. 

2073. - .] -(!) Eltf. through his solr. 

contributed £500 A- tlie solr. £300 to a loan of i 
£800 on deposit of deeds. The solr. subsequently 
took a mtge. to himself for tlie £800. ’l’l»e solr. | 
afterwards deposited the title deeds of the mtged. i 
property with a bank as security for a loan of 
£400 : — Held : pltf, had priority for his £500 over j 
the security of the bank. ! 

(2 ) Pltf. had lent money to a solr. on tlie security i 
of the deposit of title deeds of land iii Middlesex , 
with a letter cliarging the land, the legal (*stat-e , 
in which was outstanding. The solr. afUTwards, , 
by way of security for irioney due to a client, | 
made a mtge. of the land the client, winch mtge. j 
was registered : — Held : the client iiiust be pre- j 
sumed to have had notice of i)ltf. s charge, wine i 
therefore, though unregistered, retained * . 

In cases of this sort it is familiar law that qut 
prior cfit ieivvore, potior esi jure. Tliat prioiity 
no doubt may be displaced by showing negligence 
or fraud on the part of mtgee. who is 
in time or by showing a better equity on ^ 

of the later mtgee. but one . 

must be shown (Fry, J.). , . 'qu i 'p 

(1878), 9 Ch. D. 189 ; 4< U J- Gh. fell , -lo ■> • 
810 ; 20 W. B. 910. , 

,4nn<,lalUms ReU. All«u J- 02 

(18»U), 43 L. T. B15 ; 90^“^ Wintd ' Ife J'ttyiw 

2074. -Kexdall e. llfLlJi. Bo. loOK, 

"'td75. ■: -Attebbury f. WAi.i.m, >*«. 21«3. 

^076. J -It was aUeged that a solr. wMa 

nartv to a fraud, by obtaining convejances from 

a judgment debtor to defeat the 

To eimble him to raise the money to toniplew Uiese 

^n^“ancerh^RPPlied to A- 

debtor money on mtge. of the lands fweet^ 
the judgment A. had not the money t^“d » “ 

told thfwlr. that he had a wece w^o 
she desired to invest on mtge. A. ob^^ 
assent of his niece to lend her money, A she 
SsW it to A.. A. paid the money to the solr. s 


clerk, &; took a deposit of the title deeds to the 
lands. A formal mtge. to the niece w'as after- 
wards compltd ed :—Held : the niece was not 
affected with constructive notice of the fraud 
through the solr., tS: bill dismissed as agaii^t her 
with costs. — E astiiam r. Wilkinson (1859), 

E. T. O. 8. 234. r, o 1 4. 

Solicitor concerned as principal.^ - See SuD-sect. 

1, Ih (d), ante. 


Sun-sKCT. 2. By Conducc. 

A. In General 

2077. Prior mortgagee privy to subsequent mort- 
eaee~Not giving notice of own Incumbrance.] — 

Clark v. Bkdfohd (Eakl) (prior to 1600), ci^d m 
2 Vern. at p. 151 ; 1.3 Vin. Abr. 5.36 ; 2. E. B- 
70.3; snh '>ioni. Clkkk v. Bkdfoud (Earl), cited 

in 0 Mod. Jtep. at p. .38. o 

junohitions : feeW. lIunMlon 

IM) : AnKMimrU* A- Monk r. JoitMU. ^ 

1 KJ Savw r. \) Mn.l. I '‘J*. ^ 

i < ,r.| 4.v (I7S4). I Rr'‘. <'• < • ^ ^ V- tlcrtykiMi 

‘j'Miulil. 40. Mentd. Hnrkinwliunishirr r. I)rur> 
U7(>n, ‘.J (*0. 

2078. - *1 counsel having a security 

from A. advises B. his f lient to lend A. £1,000 on 
.a mtge., tV draws the mtge. with a ijovenant 
against all incumbrances, ck coneeals Ins own 
security. Tho security shall b(‘ postporuHi t e 
nitge. * Dhafkr r. Bohlai k (1699), 2 \ ern. 3<0 , 

6c <L ISO. Consd. Lnw »*• L;.\ ij* 11 • 

Refd. brown I\ Tliorpi. (1841). 11 1.. .L I 

2079 . Wh(‘ro a first nitgeo. is a 

witness to the s(‘c<>nd intgc., although no 
Tiroof of Ills knowing tht‘ contents thereof, yet 
the presumption is that- he might have 

I •• Cjg»4-, ”('1 ? Iw 2 V: .'/..n'. aio’: 

riuniii'V. Kiu'nt (I"'")' 2 AiiHi.. 

4 S 1 ■(rK77V"^'V3. ‘ p'iw ; Ma.fkK r. Whll.»4-. I H'lll 
rh. 418 Mentd. Aiu*n r. VVimIutwoo.! (184r»), 1 I^. I. 

2080! - — .] A client, in 1899. entrusted 

money to ii Holr. to invt Ht on mtge. of lurid, 

Ut rer»rifsent4itions l>y the solr., who 
parties, that the property was of f*”’ P'‘ ^.“,"7,; 
& free fr<»m incumbrancf^H. 1 h(? nitgor. died m 
1S79, & the solr. ditsl in 1881, when the 
discovennl tliat part of th(^ prop«>*ty was only 
I.’:^.hold for livck .V also t/.at the srilr. held R 
orior iritge. on T>art of thi* lands. In an action 
to make the solr.’s estaG*. liable for 
of the security : -//eld: (1) though on the evi- 

donee tlie solr. would have, hail no defence to the 
ll^tion it b^iught in his lifetime, y<A 
maintainable against »>» «*“r7 ’ _YonNO 

mtge. must be postponed to Pjtf. » q, 

t>. WAU.moKORD (1883), .72 L.J. C'h. o90 : 48 h. 1. 

^‘*2081. ' ^inorfgagee slating he has "® 

on property— Second mortgagee Induced to »'*vance 
mohey^A. lends money to B. on rntge., but 
btdore lie does so, semis C. to inquire of U. who had 
a prior mtge., whether he had any incumbr^ce 
tnB.’s estete. who denied he hail ®>jy- 
was proved by C. D. by answer confessed G. 
! inquired of iiim wliat money B. 

1 demed C. told him tl.at A, was about to lend B. 
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Mortgagk, 


Sect, 13 . — Failure to gain or loss of priority : S'vA- 
sect. 2, .4.] J 1 y 

any money : — Held : the estate should stand 
charged in the first place with A.’s debt. — Ibbot- 
SON V. Rhodes (1706), 2 Vern. 554 ; 1 Eq. (Jas. 
Abr. 321 ; 23 E. R. 958. 


j^nnotaiions .’—ConBa, Beckett e. Cordloy (1784), 1 Bro. 
C. C. 353. Mentd. Only v. Walker (174«), 3 Atk. 4.07 ; 
Hu*?heH V. Garner (1836), 2 Y. & C. Kx. 328. 


2082. Mortgagee laying by — Builder expending 
money on estate without notice of mortgage.] — 

Steed v. Whitaker, No. 2049, ante, 

2083. After notice of second incumbrance — 

Making payments inconsistent with own mortgage.] 

-^Semble : where a party who has a prior equitable 
lien upon a fund, receives notice of a second in- 
cumbrance made without any previous communica- 
tion with or inquiry from him, but conceals his 
prior equity & makes payments to the second 
incumbrancer inconsistent with it, he will be 
postponed. — Mangles v, Dixon (1849), 1 IT. & 
Tw. 542 ; 1 Mac. & G. 437 ; 19 L. J. Oh. 240 ; 
47 E. R. 1525, L. 0. ; on ajjj^cal (1852), 3 H. L. 
Gas. 702, H. L. 

A7itwtai-Um8 : — Reid. Kelt v. White (1802), 3 i)e G. J. & Sni. 
300. Mentd. Watson i\ IMld Wales By. (1807), L. K. 2 
C. P. 693 ; Hiffprs v. Assam Tea Co. (ISOD), L. 11. 4 Extdi. 
.i87 ; Rodtfer v. Comptolr d’KBe.orni)t,o do Baris (18fi9), 
L. Ti. 2 P. 393 ; Loask v. Scott (1877), 2 Q. H. D. 379 ; 
Watts V. Driscoll, 1 19011 1 Ch. 294; .Stoddart r. Uni«m 
Trust (1911), 81 L. J. K. B. 140. 


2084. Mortgagee trustee— Duty to 

inform second mortgagee.] — ^A trustee who him- 
self has a valid charge upon the trust funds is 
not as a general rule bound, on receiving notice 
from a subsequent incumbran(3er, to disclose the 
existence of his charge . — Re Lewer, Ex p. Wilkes 
(1870), 4 (^h. D. 101 ; 35 L. T. 557 ; 25 W. R. 
04 ; affg, 8. C. mb nom. Re Lewer, Ex p, Gar- 
rard (1877), 6 Ch. D. 01, C. A. 

.-—Mentd. Jic Sendai I, Kx p. C\)chiano (1878), 9 
Ch. D. «98. 


2085. Allowing sale of mortgaged property 

under fl. fa.J — Pltf. having a mtge. upon the goods 
in question, which were afterwards taken under 


(1853), 20 L. T. O. S. 246 ; Foster v. Mentor Life Assce. 
(1854), 3 E. & B. 48 ; Jorden v. Money (1854), 5 H: L. 
Oas. 185 ; Tyerman v. Smith (1856), 6 E. & B. 719 ; Bill 
V. Richards (1857), 26 L. J. Ex. 409 ; Dunstone. Paterson 
(1857), 2 C. B. N. S. 495 ; Simpson v. Accident Death 
Insce. (1857), 2 C. B. N. S. 257 ; Clarke & Cliapman v. 
Hart (1858), 6 H. L. Cas. 633 ; Cornish v. Abington (1859), 
4 H. & N. 649 : Levy v. Hale (1859), 29 L. J. C. P. 127 ; 
lie North British Australasian Co., hlx p. Swan (1859), 

7 C. B. N. S. 400 ; Idgrifott v. Stratton (1859), 1 De G. F. 
& J. 33 ; Caimeross v. Lorlmer (1860), 3 L. T. 130 ; 
Broadbent v. Barlow (1861), 3 De G. F. & J. 570 ; Cave 
V. Mills (1861), 8 .lur. N. S. 363 ; White v. Greenish (1861), 
11 C. B. N. S. 209 ; Loffus v. Maw (1862), 3 Glfl. 592 ; 
Palmer v. Met. Ry. (1862), 31 L. J. Q. B. 259 ; Ashpitel 
V. Bryan (1863), 3 B. & S. 474 ; Swan v. North British 
Australasian Co. (1863), 2 H. & C. 175; M‘Cance v. 
L. & N. W. Ry. (1864). 11 L. T. 426 ; Phillips v. Im Thurn 
(1866), L. R. 1 C. P. 463 ; M‘Evoy v. Drogheda Harbour 
Comrs. (1867), 16 W. R. 34 ; lie Bahia & San Francisco 
Uy. (1868), L. R. 3 Q. B. 584 ; Knights v. Wlflen (1870), 
L. R. 5 Q. B. 660 ; Goddard v. Smith (1872), L. R. 3 P. 
& D. 7 ; Citizens’ Bank of Louisiana v. First National 
Bank of New Orleans (1873), L. R. 6 H. L. 352 ; Le Clerc 
w. Greene (1873), 22 W. R. 428 ; Morrison r. Universal 
Marine Insee. (1873), L. R. 8 Exch. 197 ; Wadling v. 
Ollphant (1875), 1 Q. B. D. 145; Walrond v. Hawkins 
(1875), L. R. 10 C. P. 342 ; Polak v. Everett (1876), 1 
Q. B. D. 669 : Angus v. Dalton (1877), 3 Q. B. D. 85 ; 
Rimihall V. Metropolitan Bank (1877), 2 Q. B. D. 194 ; 
Rc Church & Empire Fire Insce. Fund, Andress’ C^ase (1878), 

8 Cii. D. 126; Simm v. Anglo-American Telegraph Co., 
Anglo-Anierican Tedegraph Co. v. Spurllng (1879), 5 
Q. Ji. JJ, 188 : Aldersoii v. Maddison (1880), 5 Ex. D. 293 ; 
MauehesU^r & Oldham Bank v. Cook (1883), 49 L. T. 
674 ; Ashby v. Day (1885), 54 L. J. Ch. 935 ; Colonial 
Bank Cady & Williams, London Chartered Bank of 
Australia v. C-udy & Williams (1890), 15 App. Cas. 267 ; 
Toinkinsoii v. Balkis Consolidated Co. (1891), 64 L. T. 
816; Flulau r. Sawyer (1892), 8 T. L. R. 656; Sarat 
Chuiuler Dey v. Gopal Chuiider Lala (1892), 56 .T. 1*. 
711 ; Re Bentley «Si Yorkshire Browories, Kx j). Harrison 
(1893), 69 h. T. 204 ; Henderson v. Williams, [1895] 1 
Q. B. 521 ; SchoJfleld Londesborough (1895), 14 R. 
151 ; Hunt v. Fripp (1897), 77 L. T. 516 ; Becbuanuland 
Exploration Co. v, Jjondon Trading Bank, [1898] 2 Q. B. 
058 ; Re National Bank oC Wales, [1899] 2 Ch. 629; 
i^almer v, IMooi-e, I1900J A. C. 293 ; Farquharson v. King, 
11901] 2 K. B. 097 ; Morison i\ IjoiuIoii County & West- 
minster Bank (1913), 108 L. T. 379; London Joint Stock 
Bank i>. MacMillan & Arthur, 11918] A. (\ 777 : Pearl 
Mill Co. V, ivy Tannery Co., (1919] 1 K. B. 78; Colle)- 
r. Overst-as Exporters, [1921] 3 K. B. 302 ; Bradford r. 
I’rJce (1923), 92 L. J. K. B. 871. 

2086. Parting with legal estate.]— R oofer v. 

Harrison, No. 1931, aiite. 


a fl, fa at the suit of a third party, against the 
mtgor., in whose possession they remained, allowed 
them to be sold to defts, without giving notice 
of his claim, although he attended twice at the pre- 
mises, on which the goods were seized, «te know 
that a sale was in contemplation ; — Held : the 
opinion of the jury should have been taken 
whetlier he had not in point of fact parted with 
his property in the goods. — Pickard v. Sears 
(1837), 6 Ad. & El. 469 ; 2 Nev. & P. K. 13. 488 ; 
Will Woll. & Dav. 678 ; 112 E. Ji. 179. 

Armotaiioiia T’lctcher v. Maiming (1844), 12 M. & 

W. 571. Consd. Freeman r. Cooke (1848), 2 Excli. 654; 
Harding v. Hall (1866), 14 L. T. 410. Apld. Webb v, 
Herne Bay Comrs. (1870), L. li. 6 Q. B. 642. Reid. 
Gregg V. Wells (1839). 10 Ad. & El. 90 ; Brown v. Thorpe 
(1841), 11 L. J. Ch. 73; Hawker v. Halleweil (1856), 3 
Sm. & G. 194 ; Richards r. .iohnsou (1859), 6 Jur. N. S. 
520 ; Motters v. Brown (1863), 7 L. T. 795 ; Stlmsou v. 
Farnham (1871), L. R. 7 Q. B. 175; Shropslilre Union 
Rys. & Canal Co. v. R. (1875), L. R. 7 H. L. 496 ; Good- 
en V. Robarts (1876), 1 App. Cas. 476 ; .Tohiisoii v. Ci-edit 
Lyonnais C^o. (1877). 3 O. P. D. 32 ; Joseph v, Webb, 
.loseph V. Lyons, Joseph v, Pidcook, Joseph v, Jones 
(J 884)j(jab. 8l El. 262 ; Roe v. Mutual Loan Fund (1887 ), 
19 Q. B. D. 347 ; Low r. Bouvorie, [1891] 3 Ch. 82 ; Cole- 
man V. London County & Wostiiilnster Bank, 11916] 2 
Ch. 353 ; Maclaine v. Gatty, [1921] 1 A. C. 376 ; Jones 
(Holloway) v. Woodhouse, [1923] 2 K. B. 117. Meotd. 
Sandys v. Hodgson (1839), 10 Ad. & El. 472 ; Chelteiiluun 
^ Grand Junction Western Union Ry. r. Daniel, iSame r. 
De ^dlua (1842), 6 Jur. 577 : Doe d. Muston v. Gladwin 
(1845), G Q. B. 953 ; Boydoll r. Eckstein (1846), 7 L. T. 
O. S. 261 ; Banks v, Newton (1847). 16 L. J, Q. B. 142 ; 
Nickells v. Atherstone (1847), 10 Q. B. 944 ; Maohu r. 

& S. W\ Ry. (1848), 2 Exch. 4i5 ; l^rioo v. Groom 
(1848), 2 Exch. 642 ; Rlngham r. Clements (1848), 12 
Q. B. 260 ; Doe r. Challls (1851), 17 Q. B. 166 ; West fi: 
Green v. Elmore (1851), 18 L. T. O. 8. 207 ; Howard r. 
Hudson (1853), 2 E. (k B. 1 ; R. r. Ambergate, etc. Ry. 


2087. Fraud — Negligence amounting to fraud — 
Wilful abstention from Inquiry.] — Ratcltfpe v, 
13ARNARD, No. 2118, post, 

2088. Assistance in or connivance at - 

In creation of subsequent charge.] — C., the 
manager of a joint stock co., executed a legal 
mtge. to tiie co. of ids own freehold estate, & 
handed over the title deeds t-o them. The deeds 
were ]>lacod in a safe of the co., wliich had only 
one lock liaving duplicate keys, one of which w'as 
intrustc^d to G., as manager. Some time after- 
wards G. took out of the safe the deeds, except the 
mtge., lianded them to W., to whom at the 
same time lie executed a mtge. for money advanced 
to him by her, without; notice of the co.’s security : 
— Held : the mtge. of the co. had priority over 
the mtge. to W. 

The ct. will postpone a legal mtge. to a subse- 
quent equitable security : (a) where the legal 

mtgee. has assisted in or connived at the fraud 
which led to the creation of the subsequent equit- 
able estate, of which assistance or connivance 
the omission to use ordinary core in inquiring after 
or keeping the title deeds may be sufficient evi- 
dence where such conduct cannot otherwise be 
explained ; or {h) where the legal mtgee. ha;S made 
the mtgor, his agent with authority to raise 
money, &; the security given for raising such 
money has by misconduct of the agent been 
represented as the first estate. 

But the ct. will not postpone a legal mtgee. 
to a subsequent equitable mtgee. on the ground 
of^any mere carelessness or want of prudence on 
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the ^rt of the legal mtgee.— N orthern Counties 
Insurance Co. v. Whipp 
{1884), 26 Ch. D. 482 ; r,a L. J. Ch. 62t» • 51 
L. 1. 806 ; 32 W. li. 626, C. A. 

Annotations : — Consd 


AUii Ttr'*— (jlurnhum v. Skipjier (ISSo), j;} 1, T 
.)40. Apld. Manners v. Mew (1S85), 29 Ch. I). 7‘J.> Dist^* 
Banking Co. (1888), 40 Ch.* d!^J82* 

> Ch;. Si.. .Folld. 


Benelit ilhlg. St/e. (1897). 

i National 

Bank of Jhngiancl r. Jackson (1S8«), .‘{.‘i C’h 
v. Worstencrofl (1892), (57 L. T. J.V 
lemperanco iVrinanont Bldg. Soc., 1 

Iii«:hain, [189J] 1 (^h. Hr. 

3??^^ (Ml & Brown. [1S981 


_ V. Hiiilon, [JS99J .i ^ 
London is: County JJanking (^».. Loudon 
ing Co. r. Nixon, I1901J 2 ('h. 231 • 1 

(1904). 74 L. J 


Walker i*. 
Prf»vin<‘ial 
Ik 1 ; lsaiu‘. 
; Hrocklcshv r. 
893) :i (^h. iJO: 

/if 
(’h. 


Ch. 2(51 ; Taylor r. 
8: (Vmnty Baiik- 
- — Jtcrwiok r. I^rior 

2089. -- - Necessity for —To postpone legal mort- 
gagee.] In order to post jiono an otpiiiablc lutgtM'. 
to another equitable intget^. wliose security is of 
later date, it is not necessary, as it woubl be in 
order to deprive a legal int-gee. of the advantage 
of the legal estate, to show that tin* first intgef*. 
has been guilts' of negligencf* airn muting to, or 
which is evidfuica,' c)f, fraud. X(‘glig(*nee, sueh as 
timission to obtain iiossession of or t-o make in- 
quiries about tin* title d(‘eds, may be sufficient.. 

FARRAND V. '^’oi{KSmRp7 HaMvINCJ (V>. (ISSS), 

40 (;h. I). 182 ; 58 L, ,1. (^li. 238 ; 60 1,. T. 6l»0 ; 
37 \V. U. 318, 

Annotati<nis: — Distd. Flinii r. I’oiintaiii (I8>9). r»(i L. T. 

484. Reid. Tuykic r. J.ondou N' CiMiiitv Bunking < «»., 

London & County Banking Co. r. Nixon, 11991J 2 Ch. 

231 ; Walker r. Linoni, [19n7j 2 t'li. KU. 

2090. Priority by registration. JUttison 

V, Hobson, No. Jt)76, cudr. | 

2091. Mortgagee antedating mortgage To j 

over-reach prior settlement.! (1) If a mtgee. j 
fraudulently antedaU* the mtgt*. deed, foi- the pur- i 
po.so of over-reaching a marriage* s<*tt lenient., the* j 
intge. is void ; hut. Die fact of fraud must b«‘ pre- I 
viously tri(*d at law. 1 

(2) A mtg{*e. need not give notiee* of his riitgo. 
to a purchaser of the estate. — Osborn v. JaKa ; 
(1724), y Mod. Rep. 66 ; 88 E. R. 336, L. <’. 
Atuuttaiion (iemmUu, Mentd. Wight v. iloitun tl8.“7), ; 

/)(; L. J. Ch. 873. 

2092. False recital Enabling mortgagor to ! 

retain deed.] — Jn a mtgt*. deed eif an (*(pjity of | 
redemption fur securing the nqiaymeiit of a sum i 
of money due from A. to JL, it was falsely rejcit-ed ] 
tliai ilie mtged. pr<*uiLS(‘S wei*e liable to an eepjit- j 
able charge in favour of C. by deposit of a deed, | 
to the po.ssession of which H. would otherwise 
have been entitled. A. r<*tained thi.s deed in his j 
possession. A: subsequimtly deposited it with (k 1 
as a security for a sum of money : — Held : C.’s ] 
security was subject to H.’s mtge., ^ H. wias 
entitled as against C. to a decree for payment or 
foreclosure, ^ also to delivery up of the deed on 
default, it being clear that C. was a party to the 
fraud. — F razer r. .Iones (1848), 17 L. .f. Ch. 3.5.3 ; 

12 Jur. 443; sah rumi. Fraser v. Jones, Jl 
L. T. O. S. 369, L. C. 

AntioicU ions : — Apld. Luke r. Bruiton (l8.j4), 18 Beav. 31. 

Consd. Stackhouae V. Jeng'y (l.^Gl), 1 John. & H. 721. 

. Befd. Jonefl t*. Thoinan (lb(>2), 11 W. K. 60; Thorpn r. 
jBoldsw'orth (1868), L. H. 7 Eq. 139 ; Jie Tanker, iioare 
0 . Tanker, (19U5J 2 Ch. 587 ; lie Bushian J^etroleum & 
Jjiquid Fuel (k)., London luve.-itinent Tru»t v, JitiHHian 
Petroleum & Liquid Fuel Co., (1907] 2 Ch. 640. Mentd. 
Beck r. Kantorowicz, Kantorowlcz r. Carter, Ealh v. 
Kautorowicz (1867), 3 K. & J. 230. 

2093. By agent of mortgagee.] — A. exe- 

cuted a mtge. to B. for £1,000. This was not 
acted on, but A. afterwards executed another 


mtge. for £2,000 to B. The solr. employed re- 
tained the tiret deed, A* afterwards fraudulently 
induced B., without consideration, to sign a memo- 
randum, undei’tfiking to transfer the first mtge. 
to C., & ho executed such transfer. C. on the faith 
of B.’s acta, advanced £1,000, winch was received 
by the solr. Ac misa])plied :~~Ifeld : B. must bo 
postponed to (\ — High ns v. IIoi.tom, Fortnum 
r. Holtom (1^52), 16 Beav. 250 ; 20 L, T. O. S. 
188 ; 16 Jur. 1077 ; 51 K. R. 778. 

2094. —— Misrepresentation. -Young v. Wal- 
LTNGFtmi), No. 2080, atdr. 

Waiver induced by.] See No. 2090, post, 

Shares — Fraudulent dealings by brokers.] — 

Xcc (\)M1'ANIES, Vol. IX., pp. 306-308, Nos. 2333- 
2335, 2337-2340. 2312. 

2095. Failure to take protection Giving of notice 
to trustees.] A si'cond incumbrancer of an equit- 
able interest, by giving notice uf his incumbranco 
t4> tlie <.)’nst(‘es in whom is vi'sted thi^ li'gal estate, 
obtains iiriority over a i)reviou8 incumbrancer 
wlu> has imf. given such notic<*. Foster e. 
Coc'KKRELL (1835), 3 (i. A Fin. 156 ; 9 Bli. N. S. 
332 ; 6 TO. R. 1568, H. L. ; ajf/r/. S. (5. suh nom, 
Fos'I'er r. Jb.ACKsTONE (18.33), I My. A. K. 297. 
.intutlotions ; Distd. Pciicock r. Burt (ISJI). 4 6. J. Ch. 

33. Consd. iM«'U\ r. Bril (1811). 1 Hare. 73. Apld. 
Klfy V. Britlgas (1813). 2 V. iV C. Ch. Cum. 48(5. ConSd. 
Wlllsluro 1 ?. liubhtts (isil), 11 Slin. 76. Folld. WllniDt. 
V. Plk(‘ (1846), .6 Harr, 11. Apld. bi*r v. llewlrtt (1866), 
2 K. iSc J. 631 ; hV Huglirs* 'I'iuhIm (1861), 2 Hem. M:. JVl. 
89. J{f Wyatt, While v. Ellis, 118921 1 Ch. 188. Conid. 
WurU r. Dimrdiiibr, 118931 .\. (’. 369. Folld. He l^aUe, 
Kx jt. (^avrnJish, |l'.li>3j I IC. B. 161. Consd. Hr DalluH, 
11961] 2 ('ll. .38.6. Reid. TImihom t\ itaniHhet ( riii (1837). 

2 KrcMi, 36; Jcmkw r, .lotirn (1S3S), 8 Shu. 633; M(ieke 
r. Krtth'wrll (1812). II B. J. ( 'h. 293 Bugilrii i’. BlgnoUl 
(1813), 2 V. .V C. I'h. CuK. 377 : Hire e. Birr (1861), 2 
l»rr\v. 73; Wjirhurlon i\ Hill. Strut r. VVirkrtiM (1864), 
Kay, 476; Hooi»rr r. HarriNoii (IK.'>.6), 2 K. A. .1. 86; 

( ’otiMoIidiilril InvrHt iiirnt. A lnK(^^*. r. Itllry (1869), 1 (HIT. 
371 ; Ma<‘Ir«)il r. Burhaiiaii (1861), 4 Dr C. J. A. Sm. 
26.6; Ford r. Tyidr (186.3). 31 6. J, (.'h. 462 ; Arilrri v. 
Ardru (1KS.3), 29 Ch. J). 762; Hr RlrliardM, Hutiihrr w. 
i;ichard‘< (1H96), 4.> Ch. D. .689; KngllHh A S(*ottlHh 
i JiivoMt lurut C(». r. Bruiiloii (1.892). 41 W. H. 133; Jte 

i Wiisd.’ih*. Brittlii r. Piirtridgr, |I899) 1 (9i. 163: Monlr- 

1 flor(' i\ (iiirdalln. [1963! 2 < 'h. 26. Mentd. Slirrhy r. 
j Musk<*rry (IH39», 7 Cl. A’ Fltj. I. 

2096 Waiver of prior right Induced by fraud.] 

. — li*o])eH y, imiuding a leasehold house, W’as 
■ mortgaged by A.t»o (!. who was afUawards induced 
i by a representation from \. that a ])urehaser had 
been found for the house, t.o waive Uia1« portion 
j of his security, A acceid. a pari, of the. princi])al. 
j The representation wa.s wholly untrue : -//cW : 

! the w'aiver, whicli w'as made u])on a fraudulent 
j rejirewmiation, did not alTect the right of (’. t/o 
insist upon his security for the balanci^ of the 
principal as against A. A suhsecpient equitable in- 
cumbrancers undcT A. .Igneh v. Tho.was (1862), 

1 1 \V. R. 50. 

AnnottUion . ReU. Hiinlcr V. WalU'rn, (.'iirlliig v. Walters, 
i»arrM-ll r. Huidrr (1H71). 7 (3 j. Aj»|). 76. 

2097. - lle.sp., a Chinewi resident of 
Chicago, A Ids nephew, who resided at Victoria 
in Hong Kong, had names which wore each pro- 
]»erly rendered in Knglish as Tong Shun but which 
dilTered when writt^m in (Chinese cliaracters. By 
a deed signed, sealeij, A delivered ))y the nephew 
in 1909 J(?asehoId land was c(mvey(*d to “Tong 
Shun, of VicUiria, in tluj Colony of Hong Kong,” 
thereinafter calh!d “ the fiurchasiT ; ” the deed 
witne8.sed that “ the yiurchaser “ had paid the 
consideration, A contained covenants on his part. 
The nephew signed the deed wdth resp.’s name 
writtt*n in C'hinewi charact<ir ; he paid the con- 
sideration, but with money supplied by resp. 
In 1913 the nephew, in fraud of resp.. created an 
equitable mtge. upon the land in favour of applta. 
In 1914 resp, took, from his nephew a conveyance 
of the legal estate subject to applts.’ mtge., the 



470 


Mortgage. 


Sect. 13 . — Failure to gain or loss of priority: SuJ}- 
sect. 2, A. <&: B. ; aub-aect. 3, A. (a). ] 

nephew covenanting to pay resp. the amount due 
upon the mtge. Resp. subsequently sued for a 
declaration that he was entitled to the land free 
from applts.’ mtge.; — Held: (1) under the con- 
veyance of 1909 the legal estate did not pass to 
resp., but passed to his nephew subject to a trust 
in favour of resp. ; (2) resp. by the transaction 
of 1914 had elected not to keep alive against 
applts. his prior equitable state, & applts. could 
claim the benelit of that transaction although they 
were not parties to it. — Fung Pino Shan v. Tong 
Shun, [1918] A. C. 403 ; 87 L. J. P. C. 22 ; 118 
L. T. 380, P. C. 

2098. Carelessness or want of prudence — Insuffi- 
ciency to postpone legal mortgagee.] — Northern 
Counties op England Fire Insurance Co. v. 
Whipp, No. 2088, ante. 

2099. Sufficiency to postpone equitable 

mortgagee.] — National Provincial Bank op 
England v. Jackson, No, 2041, ante. 

2100. .] — A client left moneys for in- 

vestment in the hands of his solra. The solrs. 
represented that the sum of £11,000, part of these 
moneys, was invested orimtgt*. of freehold property 
at A. belonging to a firm, the client made no 
further inquiry. The solra. were in fact the liolders 
of a mtge. for £55,000 iq^on i)roi)erty X. at A., 
belonging to the firm, & they repaid themselves 
£11,000, of the £55,000 with the client’s money. 
The firm afterwards bouglit property Y. at A,, 
A', mortgaged it in fee to a bank. The solrs. re- 
leased tlie firm from the mtge. debt of £55,000 
on property X., took from them a mtge. for 
£50,000 on properties X. Y., subsequently by 
arrangement with the firm purchasing the equity 
of redemption in both properties, & selling them 
for shares to a limited co. into which the firm was, 
through tlieir instrumentality, converted. These 
transactions all took place without the knowledge 
of tlie client; — -Held: (1) the solrs. must be 
treated as having become trustees for the client 
of £11,000 out of the £55,000 secured by mtge. 
on i)rc)perty X. ; &, having imiiroperly as against 
file client up that mtge. in exchange, the client 
liad a riglit under the circumstances to claim a 
(diarge for £11,000 & interest upon property Y., 
in whicdi the legal estate was outstanding, as well 
as ui)on property X. ; (2) there had been under 
the circumstances no such negligence or want of 
pruden(!(i on the part of the client as to postpone 
him, & ho was entitled to priority to the limited 
CO. to a charge on property Y. in which the legal 
estate was outstanding. — Re Vernon, Ewens 
Co. (1880), 33 Vh. D. 402 ; 50 L. J. Ch. 12 ; 55 
L. T. 410 ; 35 W. K. 225, C. A. 

Anruttations : — Apld. Hartopp V. Huskisson (1886), 55 L. T. 

773. Folld. (Jarritt v. Heal & Personal Advance Co. 

(1889), 58 L. J. Ch. 688. Apld. Taylor v. London & 

County Banking Co., London & County Banking Co. v. 

Nixon, [1901] 2 Oh. 231. Reid. Taylor v. IlUHsell, 11891] 

1 Ch. 8 ; Walker v. Linom, [1907 J 2 Ch. 104 ; HiU v. 

Peters, [1918] 2 Ch. 273. 

2101. .] — Farrand V. Yorkshire 

Banking Co., No. 2089, ante. 


B. In relation to Title Deeds. 
See Sub-sect. 3, post. 


Sub-sect. 3. — By Conduct in relation 
TO Title Deeds. 

A. Postponement of Legal Mortgagee. 

{a) Failure to Obtain Deeds. 

2102. Sufficiency of failure to affect priority — 
Voluntary & unjustiffable.] — P enner v. Jemmatt 
(1785), cited 2 Bro. C. C. 652, n. ; 29 E. R. 361, 
L. C. 

AnmiUtiimi Apld. Plurnh r. Fluitt (1791), 2 Anst. 432. 

2103. .] X’OLYER V. Finch, No. 2136, 

post. 

2104. Fraud or gross negligence.] — 

Plumb v. Fluitt, No, 1995, ante. 

2105. .] — Barnett v. Wp:ston, No. 

1705, ante. 

2106. .] — A tenant for life, with a 

reversion in fee subject to terms to secure a 
jointure to his wife & portions to his younger 
children, mortgaged his reversion, & retained the 
title deeds in Ids possession, which related to other 
property. He afterwards devised his reversion to 
his daughter in fee ; & on her marriage the estates 
were settled on her husband & children — ^the settle- 
ment reciting generally that the estates were 
subject to mtge. & other debts of the tenant for 
life ; — Held : under the circumstances, the mtgee. 
was not guilty of fraudulent neglect in leaving 
the title deeds in the mtgor.’s possession, & the 
husband of the daughter must be considered to 
have had notice of the mtge., though not expressly 
mentioned in the settlement. — Farrow v. Rees 
(1840), 4 Beav. 18 ; 4 Jur. 1028 ; 49 E. R. 243. 
Annotatioua : — Apld. Howitt v. Ijoosoinoro (1851), 9 Hare, 

•149. Consd. Carter v. Carter ( 1 857 ), 3 K. & J. 6 1 7 . Refd • 

Colyor V. Finch (1856), 5 H. L. C&h. 905. 

2107. .] — Hewito V. Loosemork, No. 

2124, post. 

2108. .] — Atterbury V. Wallis, No. 

2109. .] — (1) A decree for foreclosure 

being made against the purchaser, at the suit of 
the mtgee., who was a mtgee. only for a term ; — 
Held : the purchaser ought not to be directed to 
deliver up the deeds to the mtgee. 

(2) Fraud being out of the case on both sides, 
the question depends entirely upon this, whether 
there was gross & wilful negligtmce on the part 
of the pltf. the mtgee. in not having possessed 
himself of the title decnis, it being now well settled 
by many authorities that a legal mtgee. cannot be 
postponed by reason of his not having possession 
of the title deeds unless there has been fraud or 
gross & wilful negligence on his part (Turner, 
H.J.).— Hunt v. Elmes (1800), 2 De G. F. & J. 
578 ; 30 L. J. Ch. 255 ; 3 L. T. 796 ; 7 Jur. N. S. 
200 ; 9 W. R. 362 ; 45 E. R. 745, L. JJ. 

AnnoUiiiona : — to (1) Re!d. Hunter r. Waltera, CurlliiK r. 

Walters, Darnell v. Hunter (1870), L. 11. 11 Eq. 292 ; 

Northern Counties of England Fire Insce. i\ Wliipp (1884), 

26 Ch. D. 482. Aa to (2) Consd. Tlateliffe v. Barnard 

(1871), 6 Ch. App. 652. Apld. Dixon r. Muckleston (1872), 


PART XII. SECT. 13. SUB-SECT. 2.— A. 

2099 i. C<irclvaaneaa or want of pm- 
dence — Sujfficiency to poatponc etjuitablc 
vwrUiagee.] — Huntingdon v . Van 
Bhocklin (1860), 8 Gr. 421. — CAN. 

r. lielcaae of part of premiaea by 
firat mortgagee — Whether givea priority 
to aubsequeiU incumbrancera.] — First 
mtgees. with a power of sale released 
portions of the lutged. property to the 
lutgor. : — Held: this did not give 
priority to a subsequent iucumbranoer, 
with respect to the remainder of the 


property; but might render the first 
intgees. responsible to the second for 
the fair value of the parcels released. — 
Tbust 8c Loan Co. op Canada v . 
Boulton (1871), 18 Gr. 234.-~CAN. 

PART XII. SECT. 13. SUB-SECT. 3.— 

A. (a). 

2102 i. Sufficiency of failure to affect 
j^*rUy — Voluntary dr uniuMifiable.}— 
If a legal mtgee. neglects to get posses- 
sion of the title deeds & thereby 
renders possible the creation of a sub- 


sequent equally meritorious equitable 
claim, the legal mtgee. will be post- 
poned to the holder of the subsequent 
equitable claim. — T yrell v . Mills 
(B. C.), [1924] 3 W. W. R. 387.— CAN. 

2102 ii. .] — Little’s Trus- 

tees r. Dull.\hanty (1818), 1 Nfld. 
L. R. 114.— NFLD. 

t. Fraud or groaa neglUfenee.] 

— Neglect to recover the title deeds 
by a vendor from a vendee who 
has secured the greater part of the 
purchase- money to the vendor by 
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Ci-Palock (1874), 10 Hi. 

App. 2^ Apld. Manners r. Mew (1885), 20 Ch. D 7 *’5 

CojUd. ^cha^, Humbert'. Richards (1890), 45 C1i *1)* 

2110. .]— Wliere, by reason of the 

conteinporaneous delivery of their mtge. deeds, 
two independent mtgees. are jointly seised of the 
legal estate, but one of them has received the title 
deeds without notice of the other’s title, while 
the other has neither claimed the deeds nor made 
any inquiry for them, the party holding the deeds 
is entitled in equity to priority over the other, 
whose gross negligence disentitles him from de- 
riving any benefit in equity from liis legal title ; 
& this, though tlie negligence is not that of the 
mtgee. himself, but of his solr. — llopoooi) v. 
Ernest (1865), 3 De G. J. & Sm. 110 ; 13 W. ]{. 
1004 ; 46 E. B. 581, L. JJ. 

Jntwtations : — Refd. Ib'nvick r. Price, [1905] 1 t'h. G:i2. 

Mentd. Hopgood v. Parkin (1S70). L. P. ll E(i. 74. 

2111. .j — A legal mtgee. had jisked 

for the deeds which the mtgor., who was his solr., 
made excuses for not giving t-o him. The mtgor. 
afterwards deposited the deeds with anotlu'r 
mtgee. as security for money advanced witlumt 
notice of the legal mtge. : — Held : in an aet i<»n 
by the legal mtgee. for fonnlosure, lie had not 
been guilty of fraud or negligt'uce amounting to 
fraud, & he could not be postponed to the mtgc(*. 
by deposit by reason of any negligence short of 
that. — ^M anners v, ]\1ew (1885), 29 Gh. 1). 725; 
54 L. J Ch. 900 ; 53 L, T, 81 ; 1 T. L. K. 121. 
Annolations : — Folld. Gottcy r. Nulionul Provim-ial Hank 

of EiiKland (1904), 20 T. li. H. 007. Consd. WuIIot r. 

Linoiii (1907), 51 Sol. Jo. Refd. Farraml v. York- 

Rliire Banking Co. (18S8), 40 (4i, 1). 182; Taylor r. 

London & C'ounty Banking Co., Londiin »S: Count. \ Bank- 
ing C’o. V. Nixon (19(11), 84 1^. T. :i97. 

2112. . Tin* owner of l(‘as(*liold 

premises charged t-li(‘m with tlui jtaynu'iit of cer- 
tain moneys to the G. A M. Bank A d(q)o.sit»ed the 
lease as scemrity. lie then mortgaged the j»r<- 
mises by siib-d(*mis(* exprt's.sly subject to the 
bank’s charge. Tln^ legal mt/gec. did not give the 
bank notice of hi.s mtge. Tlie mtgor. .subsequently, 
without the knowledge of the legal mtgee., paid 
ofX the G. A M. Bank, obtainetl tin* btase from 
them, A deposited it with the deft , hank, who had 
no knowledge of the legal mtge., t-o .secure moneys 
advanced by thtmi. In an action by the exors. 
of the legal mtgee. to establish their jniurity over 
the deft, bank : - Held : tin; legal mtgee. had iicd 
been guilty of any misconduct, negligcmee, or want 
of caution for which ho could be held directly or 
indirectly responsible ; A inAhing had happened 
to take away or affect his original judority.- - 
(trierson V . National Bkovincial Ba.vk of 
Enuland, Ltd., [1913] 2 C'li. 18; 82 L. .1. Gh. 
481 ; 108 L. T. 632 ; 29 T. L. K. 501 ; 57 Sol. 
Jo. 517. 

2113. - — Onus of proof.] — (1) The 

authorities establish that a pmehaser from a 
l)erson in possession, purchasing without notice 
of any prior charge or trust, A obtaining a con- 
veyance of the legal estate from a trustee of a 
satisfied term, or a mtgee. whose mortgage is 
satisfied, w^ill be protected in this ct. again.st a 
prior incumbrancer or ceMui que irusty provided 
the party so conveying the legal estate have no 
notice of the prior trust or incumbrance. But 


it has never yet been decided that, wiiere a party 
so conveying has notice of an express prior trust 
or incumbrance, the purchaser can pi\)tect himself 
thei'cfrom by means of the legal estate. 

Semhlc : such a decision would be contrary 
to the principles of this Gourt. 

(2) J., believing himsi*lf A three others to be 
entitled under a w ill to four-eighths of ceri-ain 
liold A copyhold esBites, joined them in a mtge. 
of all his estet4‘ in the four-eighths to P. 8ub- 

j sequently it was discovt'red that the supposed 
last will had been revoked by a lat er will, by w' hich 
all the estat-es were dt'vised J. for life but 
subject to scvt'ral nnniiitit's. W'it-h rtiiuaindtu's 
oxer Held : although P. had aciiuired the legal 
e.stato in this oiK'-cight-h for valuable considera- 
tion, as it were, by accident, A without notice 
that the former W'ill ha<i l>t*»*n revoked, so that 
his conscience W’as not affected by any of the 
trusts to which, by the subseipu'ut will, t-hi* estate 
was subjected, he must hold subject to those' 
trusts, since the will by which they were ereaf ed 
was the vc'ry in.strument. uj»on wliich Jiis title to 
the legal estjil-e depended. 

(3) in order to i>o.stpone any party to a cause 
in respect of a ]>rior mtge. or iiu'umhrance, on the 
ground that you havt* gt»t tht' title det'ds, it must 
lu‘ shown that you havi* got them through gmss 
negligence on the ])art of the i>erson you seek 
t-i) jMKstpone ; A t lic onus is on you of showing this. 

(I) To allow’ tithj d<M‘ds tt» remain with a party 
who, besides having a lH*n(‘licial intert'st in t)u' 
property, is also a- trustci^ for otliers, not gross 
negligence ; for, qua ti ustee, he is tin* right person 
to hold them. 

(5) To allow ih(.‘m to remain with one of .sev(U*al 
tetiatilK in common aft(*r In* had mortgaged Ids 
share, not gross negligt*nc(*. Garter v . Garter 
(18.57), 3 K. A .1. 617 ; 27 B. J. Gh. 71 ; 39 B. T. 
U. 8. 319 ; 4 Jur. N. S. 63 ; 69 E. Jt. J256. 
JitnotaintuH /o (1) CoDSd. HalcH i. Jdhiisoa (1H59), 

99 1 ; i 'roMhcr f, HiC/C (l.s.V.q, 2s Heuv. r»h ; VVilkiii* 
son r. (IsGH), IJi’ L. J. Ch. 4(»7. Refd. YouiiK c. 

VonuK (LsGTl L. H. 9 r.<|. 8(»1 ; Halley v, Hioimvh, (IH9-11 
I ('ll. 2.'^*. .!« U> v2) Dbtd. J‘ll<’her r. RawliiiH (1872), 7 

( ‘h. 2.>9 ; Miiinford r. StohwaMHcr (1H74), 22 VV. It. 

h99. ^Is tn (.9; Reid. Hv 1 ’aimer, ( Miirke r. Palmer (1882), 
.5] 1^. .1. ('ll. (1.(4. Ut'mrtdlu, Refd. Heath r. Crealecsk 
(L''71), 91 li. ’J’. G.5h ; VS'llllaniH r. Pinckney (1897), (17 
Ji. .). Ch. 91 : 'J'iiyler r. Lemlen ('eunly HankiiiK Co., 
Lenilon iV (Jeiinly HankliiK < o. r. .\i.\en, |I9(H) 2 (9i. 
291. Mentd. Hlaekwoetl r, London ChartJTed Hank ot 
Australia (1879;, L. K. ,» J’. t . 92. 

2114. Incumbrancer no primary right to call for 
title deeds.] ’JVustees in t rust to raise £,35,000, 

; grant an annuity secured by a t-(*rm (»!' yc-ars for 
£5,000, part of the £35,000, A f in; title deeds re- 
: main in their Jiands. 3'ln'y al’Bjrwards rnake^ a 
; inlgc. without inlorming the nit-gt!(!. of the lirst 
I incumbranctj : Held : the annuitant W’/iS not 
! po.stp<»ned t/o the second incumbrancer by reason 
i that the trustees letained the title deeds. — 
•Harper r. Eaulder (1819), 1 Madd. 129; 56 
E. B. 656. 

i .InttfdatinfiM -Apld. licwitl. V. LooMornore (1851), 9 Hare* 

; 4P.h Dbtd. Luyurd v. Maud (18G7), L. R. 4 Eq. 997. 

2115. Mortgagor In fiduciary position — 

: Trustee., (.'akter v. Carter, No. 2113, ante, 

2116. Mortgagor a tenant In common.] — 

^ Carter r. Garter, No. 2113, ante. 

2117. Extent of postponement To party holding 
! deeds -To party inquiring as to deeds at time of 
i advance. moilgagc^d estates to M., A was 


giviiifi: hlui a mtge. on the property i 
itself, when the vendor has full notice 
that the vendee w impecunious & a j 
bad paymaster, & thereby the vendee 
enabled t-o f)btain a second iiitgt\ 
on the property by deposit of the title 


d(‘eds, is gros-i A: culpable negllKcnce, 
which postpoms* the prior mtgee. - 
Naxpa Lal Jtov r. Abdul Aziz (lUlG), 
I. L. K. 43 1052.— IND. 

a. ,j — The mere poKsessiori of 

the title (l(H.'dh by a He<;ond lutgoe., 


I though a uurchivHor for value without 
I notice, will not give him priority. 

There must be some act or default of 
' the tlrst lutgce. to have this elTcxst. — 
homahi/.vdaua Ta.\1IIIUA.V V. Sakkauai 
l^AHAN (18G9), 4 Mad. 3(19.— IND. 
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Moetgage. 


Sect, ] 3. - Failure to gain or loss of priority : Svb- 
sect, 3, A, (c) <&: (rf).] 

2132. .] — Hudston V, Viney, No. 2023. 

ante. 


{d) Negligence in Custody of Deeds, 

2133. Mere parting with deeds — Unaccompanied 

by fraud or gross negligence.] — Bill to charge a 
trustee, as having by delivering the title deeds to 
the tenant for life enabled him to make a mtge. 
of a settled estate as tenant in fee, dismissed ; 
the fraudulent purpose of enabling him to mtge. 
resting ujion the evidence of a single witness, & 
being positively denied by the answer ; as far as 
the allegations of the bill gave an opportunity of 
answering ; but without costs, on the ground of 
negligence ; & without prejudice to an action ; 

ifc with an ojition to pltf. to take*, an issue. 

The doctrine at last is, that the mere circum- 
stances of parting with the title deeds, unless there 
is fraud, concealment, or some such j)uri)ose, or 
some concurrence in such purpose or that gross 
negligence, that amounts to evidence of a fraudu- 
l(Uit intiintion, is not of itself a sufliedent ground 
to postponti the first intgcu*. (Loud Kldon, C'.). — 
Evans v, Bicknell (IHOi), 0 Ves. 174 ; 31 E. R. 
998, L. C. 

Aniuilaiimks : — Consd. Hunt v. Elmes (No. 2) (1860), 28 
Boav. 631 : Dowlo v. .Saun(l(3rfl (1864), 2 Hem. & M. 
242 ; Nortluu'n OountioH of Enghuid Fire luBce. v. 
Whlpp (1884), 26 Ch. D. 482; Walker v, Liiiom, [1907] 
2 Ch. 104. Kefd. Martinez v. Cooper (1826), 2 litiHs. 
108 ; WiBeniau v. WeHtland (1826), 1 Y^ & J. 117 : Hor- 
lock V. IMentlry (1827), 2 Him. 70 ; .loiioH r. Jones (1838), 
8 Him. 633 ; Farrow v. Jtoes (1840), 4 Beav. 18 ; Jones 
V. Smith (1841), 1 Haro, 43 ; West r. Jloid (1843). 2 Haro, 
24 U ; Alien v. Knight (1846), fl Hare, 272 ; Hewitt v. 
JjOOHemoro (1851), 9 Haro, 449 ; Colyer v. Finch (18.56), 

5 H. L. Cus. 905 ; Slim v. Oouchor (I860), 1 De Q. F. & 
J. 518 ; Stackliouao r. Jersey (1861), 1 Joim. & H. 721 ; 
Sharpies v. Adams (1863), 32 Boav. 213; He Tichonor 
(1865), 35 Boav. 317 ; Lloyd w. Banks (1867), 15 W. K. 
1006 ; Newton r. Newton (1868), L. II. 6 Eq. 135 ; 
Katnshirc v. Bolton (1869), L. li. 8 Eq. 294 ; Keith v. 
Burrows (1876), 1 C. P. I). 722 ; Manners v. Mew (1885), 
29 Cln 1). 725 ; Low v. Bouverie, 11891] 3 Ch. 82 ; ' Taylor 
r. Bussoll, 11891 J 1 Ch. 8 ; He liighani, Jones v. Ingham, 
118931 1 Ch. 352. Mentd. Burrowes v. Lock (1895), 10 
Ves. 470 ; t^lifford v. Brooko (1806), 13 Ves. 131 ; Harrl- 
s(»n V. (iardner (1817), 2 Madd. 198 ; Hall v. Maltby (1819), 

6 l*rl(5e, 240 ; Dearie v. Hall (1828), 3 lluss. 1 ; Adamson 
V. Evitt (1830), 2 Buss. & M. 66 ; Drydon v. Frost (1837), 

1 Jvir. 330 ; At twood v. Hmall (1838), 6 Cl. & Fin. 232 ; 
Me-ux V, Boll (1841), 1 Haro, 73 ; Clbsuu v. D’Esto (1843), 

2 Y. A' C'!. Ch. Cas. 542 ; Htevens v. Stevens (1845), 2 Coll. 
20 ; Blair V. Bromley (1847), 2 PJi. 354 ; Ingram v. Thorp 
(1848), 7 Hare, 67 ; J’lillllpson v. Catty, Catty t?. Phillip- 
son (184 8), 7 Hare, 516 ; Wilson r. Short (1848), 6 Hare, 
366; Money v. Jordan (1852), 2 ‘Do C. M. & G. 318; 
.lorden v. Money (1854), 5 H. L. Cas. 185; Hutton v. 
Bossltor (1855), 7 De C. M. & C. 9 ; He Overeiid, Curnoy, 
Kx p. Oakes & Peek (1867), L. B. 3 Eq. 576 ; Clark v. 
Hoskins (1868), 37 L. J. Ch. 561 ; Hill v. Lane (1870), 
L. B. n Eq. 2J5 ; Hunter r. Walters, Curling e. Walters, 
Darnell r. Hunter (1871), 20 W. R. 218 ; Hchroeder v, 
M<!ndl (1877), 37 L. T. 452; Moore v. Knight (1899), 
63 L. T. 83J ; BrookUwby v. Tomporanco Bldg. Soc., 
|l8t>6] A. C. 173; Kxidoring Lund & Minerals Co. v, 
Kolckmann (1905), 94 L. T. 234 ; Noctou v. Ashburton, 
11914] A. C. 932. 

2134. .] — Qu, : where a mtgee. Jias 

without fjaud or gross neglect parted witli the 
l>()Hsossion of title deeds, which arc deposited with 
anotlit'r person equally innocent, whether the ct. 
will take the possession from liim. 

I concur entirely in the opinion, tliat Messrs. 
Meux tS: Lo. would not lose their priority unless 
by fraud or gross negligence, & that there is 
nothing in this case to indicate a waiver of their 
lien (Lord Eia)on, 0.). — Re Foot, Fx p. Caw- 
TIIORNE (1822), 1 01. & J. 240. L. C. 

Anwitation Jones v. Jones (1837), 8 Sim. 633. 

2135. — .] — Certain stock, of which A., 

B., C\, ^ 1). were trustees, was sold out, the pro- 
ceeds lent to & D., upon the security of the title 
deeds of propert y belonging to V, & D., as tenants 


in common, t-he deposit being accompanied by a 
memorandum of agreement to execute a legal 
mtge. C. having obtained the deeds from B., in 
whose custody they were deposited, made a second 
equitable mtge. of his moiety to S., who, at the 
time of taking his security, had no notice of the 
prior charge. C. became bkpt., & the security 
being insufficient, S., who had then notice of the 
prior charge, took a conveyance, under the bkpey., 
of C.’s moiety, in satisfaction of his charge. On 
bill by A. against B., D., C. being dead, the cestuis 
que trust of the stock, & the second mtgee., claim- 
ing to have his charge satisfied in priority to S. ; 
— Held: (1) the acquisition by S. of the legal 
estate would not alter the relative position of the 
incumbrancers, the conveyance being taken from 
the assignees of C., after notice of the express 
trusts with which it was affected in his hands ; 
(2) the allowing the mtgor. to have possession of 
the title deeds was not of itself fraudulent so as to 
postpone the first mtgee. — ^Allen v, Knight 
(1847), 16 L. J. Ch. 370 ; 11 Jur. 527, L. 0. 

Annotaiions : — As to (\) Apld. Hewitt v. Loosemore (1851), 
21 L. J. Ch. 69. Distd. Bates v. Johnson (1859), Jolm. 
304. Apld. Miimford v. Stohwasser (1874), L. R. 18 Eq. 
556. Refd. WorUiinprton v. Morgran U849), 16 Him. 547 : 
Cartt5r w. Carter (1857), 3 K. & J. 617 ; Taylor v, London 
& County Banking: Co., London & County Bankinif Co. 
V. Nixon. [1901] 2 Ch. 231. As to (2) Consd. Rice v, 
Rico (1854). 2 Drew. 73; Carter v. Carter (1857), 3 K. 
& ,1. 617 ; Hunter v. Walters, Ciulingf v. W’‘alters, Darnell 
V, Hunter (1870), L. R. 11 Eq. 292. Re!d. Colyer v. 
Finch (1856), 5 H. L. Cas. 905. 


2136. . ] — To postpone a first mtgee. on 

the ground of his leaving the title deeds in the 
hands of the', mtgor., there must be a distinct, 
voluntary &> unjustifiaVde concurrence on the part 
of the mtgee. in the mtgor. ’s retaining them. 

S., seised in fee of an estate subject to 
an outstanding term, executed a mtge. of samci 
to F. H., a solr., wJio was employed for both 
parties, handed over to the mtgee. certain docu- 
ments, representing them to be title deeds, but 
which turned out not to be the case. The mtgor. 
subsequently sold the estate to C. without notice 
of the prior incumbrance : — Held : F. was not 
guilty of such negligence in respect to leaving 
the title deeds in the possession of the mtgor. so 
as to deprive him of liis scmui’ity. — CIolykr v. 
Finch (1856), 5 II. L. Cas. 905 ; 26 L. J. (>h. 65 ; 
28 L. T. O. S. 27 ; 3 Jur. N. S. 25, 11. L. ; affy, 
H. C. suh nom, Finch v, Shaw, Colyer v. Finch 


(1854), 19 Beav. 500. 

Aniwtations : — ^Apld. Carter r. Carter (1857), 3 K. & J. 617. 
Consd. Hipkius v. Amory (1860), 2 CilT. 292. Apld. Huut 
V. Klmos (1869), 2 De C. F. & J. 578 ; Dixon f. Mucklostoii 
(1872), 8 Ch. App. 155. Ezpld. Northern Counties of 
Engrland. Fire liisee. v. Whlpp (1884), 26 (3i. I). 482. 
Refd. l*©rry Horriek Attwood (1857 ), 2 Do 


rfnr llng v. Walters, Darnell v. Hunter (1879), L. R. 11 Eq. 
292 ; Heath v. Croalock (1873), L. R, 18 Eq. 215 ; R. r. 
HhropBlUre Union Co. (1873), L. R. 8 Q. B. 420 ; Corner r. 
Cartwrhfht (1875), L. R. 7 H. L. 731 : Heath r. I»ugrh 
(1881). 6 Q. B. D. 345 ; lie Hawthorne, Graham v. Massey 
(1883), 23 Ch. D. 743 ; Manners r. Mew (1885), 29 Ch. D. 
725 ; Taylor r. Russell, [1891] 1 Ch. 8; lie Rehbeek, 
Bennett V. Rebbock (1894), 63 L. J. Ch. 596 ; He Henson. 
Chester v. Henson. [1908] 2 Ch. 356. Mentd. Thompson 
V. Finch (1856), 8 De G. M. & G. 560 ; Wilkinson r. 
Castle (1868), 37 L. J. Ch. 467 ; lie Venn & Furze & 
Contract, [1894] 2 Ch. 101. 


2137 , .] — The ct. will not postpone a 

legal mtgee. to a subsequent equitable mtgee. on 
the ground of any mere carelessness or want of 
prudence on the part of the legal mtgee. — Gabside 
V. Liverpool Railway Permanent Benefit 
Building Society (1897), 13 T. L. R. 189, C. A. 


2138, Delivery to solicitor of mortgagee — Frau- 
dulent conduct of solicitor.] — A solr. took a mtge. 
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in fee from a client, &> entered into possession of 
the nitged. preimses. He afterwards transferred 
the intge. of another chent, & deUvered to him the 
title deeds, but remained in possession as the visible 
oi^er of the property, paying interest on the 
mtge. money to the transferee. Afterwards, in 
Jan. 1841, the transferee, upon the application 
of the solr., delivered to him the title deeds, except 
the deeds of transfer, for the purpose of preparing 
an abstract for a proposed purchaser of the estate. 
The purchasti was delayed some time, in conse- 
quence of a defect of title, but was completed in 
May, 1841, when the purchase-money was paid 
to the solr.,^ &> the title deeds, “with the exception 
before mentioned, w^ere delivered to the purchaser, 
who was let into possession, without notice of the 
transferee’s title. In July, 1842, the solr. ab- 
sconded, & then, for the first time, the purchaser 
had notice of the transferee’s title i~Held : if the 
transferee had not, before July, 1842, notice* of 
the payment of the purchase-money to tlie solr., 
& had not authorised or assented to such pay- 
ment, he was not to be postponed to tiu* purcliascr. 
— Stevens v. Stkvkns (1845), 2 (’oil. 20; 14 
Jj. J. Ch. 252 ; 4 L. T. O. S. 491 ; 9 Jur. 9S4 ; 00 
E. R. 017. 

2139, .] — Pltfs. W(*re trustees of a 

settlement, under which H. w^as tenant for life. 
P. was their solr. 1\, having trust funds in hand, 
arranged with 11. that a certain sum should he 
invested on a mtge. P. advanced the money in 
his own name but entered it in his firm’s books as a 
loan on behalf of the trust & trc‘ated it as suc h in 
correspondence w'ith 11. Pltfs. wx*re not told of 
the investment. P. fraudulently deposited the 
mtge. with defts. to secure a debt of lus firm, 
defts. taking hand fide : — Held : t hough pltfs. 
could not delegate their trust so as to constitute 
H. their agent to authorise the invest nu*nt, A: 
although P. did not hold thc^ fund in trust for 
investment on any specific security, pltfs. wc*re 
entitled to priority ovct defts. — II ahtopi* r. 
Huskisson (1880), 55 L. T. 770. 

2140, Mortgagee temporarily parting with deeds 
to mortgagor — Reasonable purpose — Exhibition of 
lease.] — Peteh v, Hcshkll (171fi), (lilb. (’h. 122 ; 
2 Vern. 72($ ; 25 E. R. 85, E. V. 

Annotedions : — ^Distd. Layurd v. Maud (1807), L. H. 4 Kcj. 

397. Consd. Northorii CVmntlcB of Knjflaiid Fin* Itihcc. 

r. Wliipp (1884), 2G (.’h. I). 482. Refd. EvaiiH r. lUeknoll 

(1801), 6 Vos. 174. Mentd. Ilyall r. Jiolk* (1749), 1 Atk. 

1C5 ; Beckett v. Cordley (1784), 1 Hro. ('. (’. ; hove- 

ridge v. Cooper (1823), 2 L. J. O. .s. Ch. 7(», 

2141 , .] — A migee. of a leas(‘hoid 

house gave up the indenture of h'ase to liis iiitgor., 
in order that it might be shown to an intending 
purchaser, who wished to sec wliat the cov<*nant« 
in it were ; the mtgor. concealed from the fmr- 
chaser the fact of the existence of an incumbrance , 
on the property, & produced^ the lease Ui him. At j 
left it in his possession ; within a W'cek afterw'ards, | 
the purchaser accepted a conveyance, paid lus i 
purchase-money. At took po.s8es8ion of the h<»u8<? | 
without any notice of the existc*nce- of the rritge. ; i 
but the solr. of the mtgee. deposed, that, in an ; 
interview which he had had before the completion 
of the purchase with the solr. of the purchast^r, 
he had informed the latter that a client of his was 
to receive a considerable sum out of the purchase- 
money, & had requested to have notice of the time 
when the money w’as to be paid ; &, though the 
solr. of the purchaser denied that any such 

view had taken place, before the completion of the 
pm^chase, a jury gave a verdict in favour of the 
statement made on that point by the solr. of the 
mtgee. i—Held : the mtgee. was not to be post- 

J. — VOIm xxxv. 


poned to the purchaser. — Martinez v. Cooper 
(1826), 2 Russ. 198 ; 38 E. R, 300, L. C. 


Annotations :~Distd. Dowle r. Saunders (1864), 2 Hem. & M. 
242. Conid. Northern Count ien of England Fire Insoe. 
r. Whlpp (1884), 26 Cli. 1>. 4S2. RflS. Jones e, Jones 
(1837), 8 Sim. 633 ; Hewitt r. Itooseniore (1851), 9 Hare, 
449 ; Brocklesby r. Temwraneo Bldg. Soo., 11895] A. C. 
173. Mentd. (Jordon r. Horsfall (1846), 5 Moo. 1\ C. C. 
393; National Hank of .Australasia v. United Hand*in- 
Hand & Band of Hope Co. (1879), 4 App. <Ias. 391. 


2142. Sale by mortgagor — Mortgagee having 

no notice of fraud ] — W here a mtgee. not in posses- 
sion lent the title deeds to the mtgor., w’ho thereby 
W’as enabled to effect a sale to the occupier of the 
mtged. premises : — Held : t he mtgee. having no 
notice of the fraud, A: not liaving any reason to 
siqipost* the lessee to be anything more than an 
ordinary tenant, an injunction to stay an action 
of ejectment by the mtgee*. w^aa ri>fii8ed. — T em- 
PKRLEY r. Rapkr (1847), 9 L. T. C. S. 511. 

2143. Purported return of same deeds — 

Different deeds In fact returned.] — Under the will 
of a mtgee. two leasehold projeerties, W'ho dienl 
in 1880, A. A: R. \srovv exoi*8. A: joint devisees A: 
h*gat4*es of trust A: mtge*. <*stn1e*s. A: A. W'as entitled 

a life* inte*re*Kt in all te*s(.ator’s own property, 
with r(*maindc*r te> R. In 1884 thi^ mtgor. told 
A., w'lu) hael ]>osse*ssion of the* title d<*e*ds of the^ 
nitge*d. projeerty. A: was prt‘ssing for repayment of 
tile* mtge*. debt, that he* could not borrow the money 
to pay it off unh*ss the. lit Ic de‘e*<ls wore se*nt U> him ; 
A: A., without R.’s knowledge*, semt the* mtgor. a 
parce*l containing the* title* (hM*dH, which consisted 
of tw'o ;vsHignnu*ntH Ai- <m<* iiitge., in e^rder to 
c*nab)e him to raises money to pay off the^ mtge. 
d<‘bt or part of it. i'lie* mtgor. did not pay off 
any part, of the* mtgi*. de‘bt, l)ut. aft<*r somt^ tiine^ 
lie* re*turn<*<l to A. a parcel which was mippoHCHl to 
contain the* de*eelH. 


Afte*r A.'s elcath in 1899 it wns feainel that the< 
paircl re*turne*el e*e»ntaine*el the* mtge*. deH*<i einly, A? 
that the* mtgor. hael purpe)rt<*el t>o execute a lf>gal 
mtge*. in faveuir e»f a hank, te> se'curei mom*y lent 
to him hy th(‘m witheait tieitie'e* e>f the; existing 
mtge*.. A: hael hande*ei e»vcr tlie tw'ei aHHignme*ntH to 
tlie*m. 


in an aediem feir the^ aelministratiem eif the) 
mtgeer.’s e*state : — Held: (1) wliateve*r rights the 
bank might have hael against A., the acts of A. 
diel not j)re*clueJe*. R. from setting up his legal 
title* as surviving e*xor. A eh*vis(*ti aL ie*gaiee of the 
mtge*. e;state; e>f testateir, A: R. was e‘ntitle*d to 
I)rie»rity ove*r the? bunk in re*Hpe*e*t e)f the* mtge*. of 
1879 ; (2) the*, bank must, deliver up to R., as the 
surviving oxov. A hrgal (>wne*r e)f the mtged. 
property, the title? eh?i*dH in tbe’ir poHsession. — 
He i Non AM, .Ionics r. iNeiiiAM, (1893) 1 (?h. 352 ; 
62 R. ,1. (’ll. 100 ; 68 R. T. 152 ; 41 W. R. 235 ; 
37 Se»l. .le>. 80 ; 3 R. 126. 

2144. Mortgagee guilty of laches — Loan of 

deeds forgotten.] — I'ltf., mtgeM*. eif a policy of life 
insurance, haucle'd it- t.e» tlie? mtgeir. feir a particular 
purpeise*. (.)n })lif. eh?inaneling it back from lime 
Ut t ime, the mtgor. maeh* e*xcusc?H for neit doing se) ; 
A pitf. then forgejt that it lia.el neit btjen returned. 
Aft^rw'arels the? rntgeu*. defposited the policy witii 
d(*fts. Uj mteum an advance. Rltf. gave notice 
of his interest to the insurane;e co. before defts. ; — 
Held : pltf. was entitled tei the poliejy as against 
defts., A the conduct e>f pltf. had not be^en such as 
to esteip him from asserting his claim against 
defts. — Haix V. W’EHT End Advance Co., Ittd. 
(1883), Cab. A El. 161. 

2145. To enable mortgagor to raise money 

— Lender not Informed of prior mortgage.] — A. 

voluntarily gave to his sisters a mtge. to secure 

I I 
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Mobtoaoe. 


Sect, 13. — Failure to gain or lose of apriority: Sub- 
sect, 3, A. (d), cfc B, (a).] 

an antecedent debt. The sisters allowed him to 
retain the title deeds, that he might be enabled to 
give a first mtge. to secure another debt, for which 
he was being sued by B. A. deposited the deeds 
with B. to secure that debt &; afterwards, without 
B.’s concurrence, got possession of them & mort- 
gaged the estate to pltfs. for a considerably larger 
sum, & delivered the title deeds to them, they 
having no notice of the mtge. to the sisters : — 
Held : the mtge. to the sisters must be postponed 
to that of pltfs., for that the sisters, having, with 
a view to A.’s raising a certain sum in priority to 
their mtge., put it into his power to represent 
himself as unincumbered owner, coidd not, as 
against i)ltfs., who advanced money on the faith 
of A.’s possession of the deeds, complain that A. 
had raised more than was agreed upon. — ^P erry 
Herrick v, Attwood (1857), 2 De G. & J. 21 ; 
27 L. J. Ch. 121 ; 30 L. T. O. S. 267 ; 11 Jur. N. S. 
101 ; 6 W. R. 204 ; 44 E. R. 895, L. C. 

Annotations : — ^Eztd. Lloyd v, Attwood (1859), 3 De Q. .T. 
614.^ Diltd. Conr V, Eyro (1803), 1 Do G. J. & Sm. 149. 
PoUd. JonesH V, Khlnd, lihliid v. Jones (1869), 17 W. K. 
1091. Apld. BrlgKS V, Jones (1870), L. R. 10 Eq. 92. 
Consd. Hunter v. Walters, Curling v. Walters, Darnell v. 
Hunter (1870), L. R. 11 Eq. 292. Distd. Fox v. Hawks, 
Hawks V. Fox (1879), 13 Ch. D. 822. Folld. Clarke v. 
Palmer (1882), 21 Ch. D. 124. Expld. Northern Counties 
of England Firo Insoo. v. Wliipp (1884), 26 Ch. D. 482. 
Diltd. Manners v. Mew (1885), 29 Ch. D. 725 ; National 
Provincial Bank of England v. Jackson (1886), 33 Ch. D. 
3. Apprvd. Brocklesby v. Temperance Permanent Bldg. 
Soc., 11895] A. C. 173. Apld. Lloyds Bank v. Bullock, 
ri8961 2 Ch. 192 ; Jic CastolJ & Brown, Roper v, Castell & 
Brown, 11898] 1 Ch. 315 ; llimmer v. Webster, 11902] 2 
Ch. 163. Beni. Shropshiro Union Rys. v, R. (1876), 
L. R. 7 H. L. 496 ; JKe Ingham, Jones v. Ingham, [1893] 
1 Ch. 362 ; Brown v. Stedman (1896), 44 W. R. 468 ; 
West V. Williams, [1898] 1 Ch. 488 ; Powell v. Browne 
(1907), 97 L. T. 854 ; Fry r. Smellio, [1912] 3 K. B. 282. 
Mentd. Freeman v. Pope (1870), 23 L. T. 208 ; Truman v, 
Attenborough (1910), 103 L. T. 218 ; Lloyds Bank v. 
Swiss Bankvendri, Union of London 8c Smith’s Bank v. 
Swiss Bankverein (1912), 107 L. T. 309; London Joint 
Stock Bank v. Macmillan & Arthur, [39181 A. C. 777 ; 
Jones V. Waring 8c Gillow, [1920] A. C. 670. 

2146. .]— B., a mtgee. of lease- 

hold property, lent the lease to Uk^ mtgor. for the 
purpose of i-aising money upon it, but at the same 
time told the mtgor. to inform the person from 
whom ho proposecl to borrow tlio money that B. 
had a prior charge. Tln^ mtgor. borrowed money 
from his hankers upon the security of a deposit 
of the lease without giving them notice of B.’s 
mtge. ; — Held : B.’s mtge, must be postponed to 
that of the bankers. — Briggs v, Jones (1870), 
L. R. 10 Eq. 92 ; 23 L. T. 212. 

AnnotcUions : — ^Difltd. Nortlieni Counties of England Fire 
Insoc. V. Whipp (1884), 26 Oh. D. 482 ; Manners v. Mow 
(1885), 29 Oh. 1). 725. Apld. Brooldosby v. Temperanoo 
Permanent Bldg. Soo., [1893] 3 (^h. 130 ; Fe Castell 8c 
Brown, Roper v. Castell 8c Brown, [1898] 1 Ch. 315. 
Refd. ife Ingham, Jones v. Ingham, [1893] 1 Ch. 362. 

2147. Fraud.] — Waldy v. Gray, 

No. 2072, ante, 

2148. Security represented as first 

estate — Mortgagor acting as agent for mortgagee.] 

— ^Northisrn Counties op England Fire Insur- 
ance Co. V. WiiiPP, Mo. 2088, ante, 

2149. Within stated limit — Limit Im- 


the first authority, obtained possession of the 
deeds, & procured from a different bank than the 
one specified in the second authority a loan largely 
in excess of the amount authorised by his father, 
paid his father the additional amount which he 
was instructed to raise, & kept the balance. 
Subsequently, as the bank pressed for payment, 
the son forged a transfer of mtge. from his father 
to himself, & having obtained an assignment of 
the eg[uity of redemption, sold the land to resp. 
societies, who paid off the bank ; — Held : applt., 
having entrusted his son with the control of the 
deeds for the purpose of raismg money, could only 
redeem the property upon payment of the whole 
amount advanced by resps. for the purpose of 
paying off the bank. — ^Brocklesby v, Tismperance 
Permanent Building Society, [1895] A. C. 173 ; 
64 L. J. Ch. 433 ; 72 L. T. 477 ; 59 J. P. 676 ; 
43 W. R. 606 ; 11 T. L. R. 297 ; 11 R. 159, 
H. L. 

Annotaivms : — ^Apld. Lloyds Bank v, Bullock, [1896] 2 Ch* 
192 ; Rimmcr v. Webster, [1902] 2 Ch. 163 ; Lloyd’s 
Bank v, Cooke, [1907] 1 K. B. 794 ; Fry v. Smellie, [1912] 
3 K. B. 282. held. Lloyd v, Grace, Smith, [1911] 2 K. B. 
489. Mentd. Farquharson v. King, [1902] A. C. 325 ; 
Herdman v. Wheeler, [1902] 1 K. B. 361 ; Jared v. Walko 
(1902), 18 T. L. It. 569 ; Thurstan v, Nottingham Perma- 
nent Benefit Bldg. Soc., [1902] 1 Ch. 1 ; Truman v. 
Attenborough (1910), 103 L. T. 218 ; London Joint Stock 
Bank v, Macmillan 8c Arthur, [1918] A. C. 777 ; Jones v. 
Waring 8c Gillow, [1926] A. C. 670. 

2150. Deeds delivered to agent for sale — Deposit 
by agent on own behalf.] — R. delivered to a stock- 
broker a mtge. bond for iJ2,000 with instructions 
to sell it. The bond was one of a series issued by 
the Tyne Improvement Comrs. under a private 
Act which incorporated the Commissioners CJlauses 
Act, 1847 (c. 16). That Act requires that all 
transfers of mtges. should be registered. Induced 
by the false representations of the broker, R. 
executed two deeds of transfer, by which the mtge. 
bond was transferred to the broker in two portions 
of £1,500 A £500 respectively. These transfers 
were in a form prescribed by the schedule to the 
Commissioners Clau8(iS Act, 1847 (c. 16), & were 
expressed to be made in consideration of £1,500 & 
£500 respectively paid by the broker to K. They 
were duly registered. The broker borrowed 
£1,000 from deft. W. & executed a formal sub- 
mtge. of the bond to him, i)roducing the transfers 
as i^roof of title. Tliis mtge. was not registered. 
The broker had applied the money to liis own use 
& absconded. This action was brought by R. 
for retransfer of the bond free from the mtge. t() 
W. : — Held : where an owner of property gives 
all the indicia of title to another person with the 
intention that he should deal with the property, 
the principles of agency apply, & any limit which 
he lias imposed on his agent’s dealing cannot be 
enforced against an innocent purchaser or mtgee. 
from the agent, who has no notice of the limit. 

The statement in a transfer of mtge. made in a 
form prescribed by statute, that the mtge. is 

transferred in consideration of £ paid by A. to 

B., without any express receipt clause, is sufficient 
te) create this estoppel. — Rimmer v, Webster, 
[1902] 2 Ch. 163 ; 71 L. J. Ch. 561 ; 86 L. T. 491 ; 
50 W. R. 617 ; 18 T. 1.. R. 548. 


posed exceeded.] — The mtgee. of land, having 
deposited the title deeds with a bank for an 
advance, & being desirous of obtaining a larger 
advance, gave, on two consecutive days, two 
written authorities to his son, to receive the deeds 
on payment of the amount due to the bank. The 
first authority was in general terms, but in the 
second authority ho specified the bank which had 
agreed to make the larger loan & directed payment 
to be made to that ba^. The son, by means of 


AnnotcUions : — ^Distd. Burgis v. Constantine, [1908] 2 K. B. 
484. Apld. Fry v, Smellie, [1912] 3 K. B. 282. BeM. 
Weiner v. Gill. Same v. Smith, [1906] 2 K. B. 574 ; Truman 
V. Attenborough (1910). 103 L. T. 218 ; Lloyd v. Grace, 
Smith, [1911 ]2 K. B. 489. Mentd. Lloyds Bank v, Swiss 
Baukveiein, Union of London 8c Smith’s Bank r. Swiss 
Bankverein (1912), 107 L. T. 309. 

2161. Evidence of assistance in or connivance 
at fraud— As against equitable mortgagee.] — 

Northern Counties of England Fire Insur- 
ance Co. V. Whipp, No. 2088, ante 
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Part XII. — Priority of Mortgagees. 


JB. I^ostponetnefit of Equitable JBdoTlgagees, 

(a) Failure to obtain Deeds, 

2162, Whether possession gives prlority.l- 
Where there is a subsequent mtgee. without 
notice, who has possession of the title deeds, the 
first mtgee. sh^ not compel a delivery of the 
writings from him without paying him his mtce 
money. — H ead v, Egerton (1734), 3 P. Wins 
280 ; 24 E. K. 1065, L. C. 

Annotations Distd. Harrington v. Price (1832), 3 B & Atl 
170. Coxw^ Meux V. bSi (1841), 1 Haro. 73. * FoUd.' 
Thoiye v, Holdsworth (1868). L. R. 7 Eq. 13U. Consd. 
t’ Curling: v. Walters, Darnell v. Huuior 

.292 ; .Re Russell Road Purchaso- 


, Rvfi 

(1801), 6 Ves. 174 ; Rx p.' Kensington (1813)72 VeH. & B' 
79 ; Layard v. Maud (1867), 36 L. J. Ch. 669. 

2153. .] — A second mtgee., who takes an 

assignment of ^ a term to attend the inlieritance, 
& has all the title deeds, may recover in ejectment 
against the first mtgee., not having had notice 
of such prior mige. — (Ioodtitle d. N orris r. 
Morgan (1787), 1 Term Kep. 755 ; 99 E. R. 1360. 

Consd. I’liimb r. Fluitt (1791), 2 AiiHt. 432. 

Dbtd. Evans v, Bickiicil (1801), 6 Ves. 174. Overd. 

Bailey v, Fernior (1821), 9 Price, 262. Consd. Bight d. 

Joflerya v. Bucknell (1831), 2 B. & Ad. 278. Reid. 

Drydon t>. Frost (1837). 1 Jur. 330 ; Jones r. Jones (1838), 

8 Slin. 633 ; Cooper r. Emery (1840), It) .Sim. 609. Mentd. 

1)00 d. Courtail v. Thomas (1829), 9 B. & C. 288. 

2154. .] — T. b(‘ing the equitable owner of a 

moiety in lands, under the will of a testator who 
had, in 1806, purchased the entirety, in 1812 
conveyed the moit'ty upon trust to pay an annuity, 
&, subject thereto, for himself in fee. In 1823, 
he purchased the legal fee simple in tht* second 
moiety. By a settlenu'nt in 1825 he charged tin* 
two moit^ties with a sum to be raised at liis dt^at-h. 
In 1830 he again mortgaged the first moi(*ty only, 
aSc he, or his solr., wlio was also a trustee of thc‘ 
settlement, deposit-(‘d with the* second mtgt*e. 
the purchase deeds of 1806, A the deeuls of charge? 
of 1812. In 1832 the second iiitgee. iirst had 
notice of the settlement, A in 1835 she benight in 
t-ho annuity. The annuitant eiied in 1837. In 
1851 the trustee of the settl(?ment die*(l. Since* 
1832 the second mtgee. had been in po.sse*HHiem. 
T. died in 186() : — Held: (1) a title by aelve*rse 
jjossession had not been acquire*(i by the H<*eond 
mtgee. ; (2) the second mtge*e. had not, hy pur- 
chase of the annuity, acquired jiriority over the 
first mtgee. ; (3) possession of the title de*edH did 
not give the second mtgee. jiriority. — Thokpp: v, 
Holdsworth (1868), L. K. 7 Eq. 139 ; 38 1^. J. Ch. 
194 ; 17 W. R, 394. 

Annofaiions : — As to (2) Consd. I^aac «. WornUiiicroft (1892), 

67 L. T. 3.'>l. As to (3) Consd. Heath r. Crcajock (l«7Jj, 

L. R. 18 Eq. 215; Toy lor v. Russell. «; 

Reid. lie RusHcll Rond l^ircliiiHcniioiicya (187 1 ). L. IL 12 

Eq. 78 ; Union Bank of London r Kent (1888), .19 ( h. D. 

238. 

2155. .] — Perrin v. Bukhky, [1^69] W. N. 

160. 

Avrwtaivm. FoUd. Hunter r. Walters, t'urling v. WaltiTH, 

Damoll V. Hunter (1870), L. R. H K<|. 292. 

2156. .] — The possession of the title de<*ds 

by the equitable incumbrancer, without any 
default on the part of the person who has con- 
tracted to purchase, dot*s not give the. former any 
right to priority over the latter, or Uy require the 
latter to redeem him, or be foreclosed.-— Flinn v. 
PouNTAiN (1889), 58 L. J. Ch. 389 ; 60 L. i. 484 ; 
37 W. R. 443. . ^ 

2157. Accompanying declaration of trot 

In favour of incumbrancer.] — The custody of the 


deeds creating a te*rm, accompanied by a declara- 
tion of the trust of it in favour of a second incum- 
brancer \iithout notice of the prior mtge., held to 
give him an advantage over the first incumbrancer, 
which a ct. of equity would not deprive him of. 

The person claiming under such second in- 
cumbrancer, upon purchasing the equity of 
redemption from the mtgor., was hold not to have 
relinquislied such advantages by having cove- 
nantesd to retain part of the purchase-money to 
redeem the prior mtgt*., as it was also agretid that 
he might use the money advei^sely in case he could 
not adjust the matter amicably. — S tanhope v. 
Verney (Earl) (1761), 2 Eden, 81; 28 E. H. 
826, L. C. 

Amiotfttioiis : — Distd. Wllmol, r. Pike (IS46), 5 Hare, 14. 
Consd. Hico r. KiiM> (1853). 2 Drew. 73. Distd. Cory r. 
Eyre (1862). 1 Do O. J. & Sin. 149. Rcld. Doarlo v. Hall 
(1828), 3 Rums. 1 ; JVaHo r. Jaeksou (1868), 3 Ch. App. 
578, n. : Keat(' r. Phillips (I8si), 18 Cli. D. 560 ; Taylor 
r. London <!k C'oiinty Banking (?n., London & County 
Banking Co, i*. Nixon. 1 1901 J 2 C*h. 231. 

2158. Estate of mortgagor charged with 

Jointure & portions.] — F arrow r. Bees, No. 2U)6, 
indr, 

2159. Fraud of mortgagor on first mort- 

gagee.] — A subse(jui*nt mtgee. acijuiring tith* by a 
lieposit of the title (h'ed A' nKunoranduiii of nitg<?. 
thmugh a fraud of lh(* mt gor. upon tlu* tlrst- mtg(*e., 
dot's not thereby acquire a prior eliarge to t hat t>f 
the fii*8t- mtgee., though lie should have advanced 
his money without notice of such first mtge. ; 
iSc his mtge. deeti hears date prior to the date of 
the first, mtge., A was wholly ignorant of the fraud 
committed. 

'Pin? principle upon wliieh all decisions are made 
in respect to nitges. is that as betwe<*n the mtgor. 
A mtgee., that the mtgee. carries the mtgor.’s 
entire interest, subject only to the rights of prior 

incumbrancers (Wiobam, \'.-(\). Fraser v , 

i»owELL (1816), 8 L. T. C). M. 151. 

2160. Possession through breach of trust.] — 

(V)RY r. Eyre (1863), 1 De (i. .1. A Sm. M9 ; 46 
E. H. 58, J.. J.l. 

AunotaiioiiS : — Diftd. Perrin r. Bnrhey, [1869] W. N. 100. 
Expld. IlunU’r v. WalUHN, Curling r. \\'all.nrH, Darnell v, 
Hunler (1870). h B. 11 Etj. 292. Oonid. Dixon r. 
MuckleHton (1872), 8 Ch. Aj*p. 15.'.. Apprvd. SlmipMhlro 
I'tiion UyH. A (JanulH Co. r. B. (1875), L. B. 7 11. L. 496. 
Apld. Bradley r. Bicheii (1878), 9 Cli. D. 189 : Rc Vvnion, 
EwetiN (1886), 33 (3i. D. 402 ; ( !arrJtt. v. B.(.al A Punsotiai 
Advance Co. (1889), 58 L. J. (Ui. 688. Oontd. Taylor r, 
KuHHcll, 1 1 891 J 1 Ch. 8; Taylor v. London A. (-uuiity 
Banking C’o., London A Clounty Hanking C*o. v. Nixon, 
flOOlJ 2 Ch. 231. Distd. Walker v. Linoin. I1907J 2 Ch. 
lot. Refd. Allan v. .Seott (1865), 12 L. T. 449 ; Hill v, 
PeUTH, 11918 J 2 Ch. 273. 

2161. Sufficiency of failure to alTect priority — 
Fraud or gross negligence.] — Mtgee*. e>f a reversion, 
imt having the? title deeds, shall not be iifistponed 
to another mtgee., whose? mtge*. was made afte'i* 
mtgor. euitne into jieisse^ssiem, who IwiS the? title? 
de*e*elH ; there? being ne'it-hejr frauei nor gross 
ne*gUge'ne:e. — TocKiJi v. Hand (1789), 2 Bro. V, V, 
6.50 ; 29 E. K. 360, 1.. C. 

AmufUUutns : — CODld. IMunih a. Fluitt (1791), 2 Atmt. 432. 
Mentd. Lovcrldge? v, (>>oper (1823), 2 Ji. J. O. H. Ch. 7.5. 

2162. .1 — IneJe'nture of lerase from A. tej 

B. for twenty-one ye.'ars, at a re;nt of £50. B. by 
indent ure assigned the lejase to C., to sc?cure monev 
previously advanced to him by C., great pari of which 
was laid out by B. in repairing dfc improving the? 

E remise^s demised. C, registered the lissignment, 
ut did not take the inde?nture of lease from B. 
B. afterwards gave up the indenture to A., in 
consideration of receiving a further advance from 


PART XII. SECT. 13, SUB-SECT. 3. - 
B. (a). 

2152 i. IfVictAer possession gives pri- 


orUv.) — Hexty r. Honosox (1862), 1 
W. A W. 250.~AUS. 

2161 i. Sufficiency of failure to affect 


prujrUy — Fraud or gross negligence .] — 
KELLY V. MUXSTKK A LKINHTBH BAMK 
(1891), 29 L. R. Xr. 19.— IR. 

I 1 2 
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Mortgage. 


Sect 13 . — Failure to gain or loss of priority: Sub 
sect, 3, Jg. (a) (b), db C,] 

him of £200, to be laid out in further improve- 
ments ; & A. granted him a new lease, at ^ 
increased rent of £70 a year. B. afterwards again 
gave up that lease, on having another advance 
made to him of £200 more by A., & took a third 
lease from him, at a rent of £00 : — Held : pltf., 
having recovered a verdict in action of trover, 
against the lessor & his attorney, for the original 
lease, C. was not, under the circumstances, pre- 
cluded by the neglect to take from B. the indenture 
of lease, from availing liimself of the assignment 
against A. Therefore a rule to show cause, 
obtained on the ground of pltf. having, by leaving 
the indenture in the possession of the mtgor., 
enabled him to practise a fraud, on the authority 
of Goodiitle d. Norris v. Morgan, No. 2153, ante, 
was discharged. 

The jury have found tliat there was no culpable 
neglect on his [pltf.’s] part so as to deprive him 
of the security advanced ((Ikaiiam, B.). — Bailey 
r. Fbbmoii (1821), « Price, 202 ; 147 E. li. 87. 

2163. .] — L., a solr., who was a mtgee. 

of land subject to a prior legal mtge., assigned his 
mtge. debt as a security to pltf. L. a few months 
after joined with the mtgor. & the first mtgee. in 
conveying the land to deft. Deft.’s conveyance 
recited L.’s mtge., but made no mention of the 
assignment of it to pltf. Deft, employed no solr. 
in the transaction other than L., & did not insist 
upon the production of L.’s mtge. deed, which 
was than in pltf.’s possession : — Held : deft.’s 
omission to insist upon the production of L.’s 
mtge. deed was culpable negligence, & he 
took the estate subject to pltf.’s security ; also, 

must be treated as the solr. of deft, in the 
transaction, & deft, therefore took with construc- 
tive notic(? of pltf.’s interest ; also, the fraud of 
the solr. in not informing his clieni/ of what he 
himself knew, did not prevent his knowledge 
being noti(!(< to his client. — A tterbury v, Wallis 
(1850), 8 Do (i. M. & G. 454 ; 25 L. J. (li. 792 ; 
27 L. T. O. 8. 301 ; 2 Jur. N. 8. 1177 ; 4 W. R. 
734 ; 44 E. R. 405, L. JJ. 

Annolaliom: — Consd. Waldy v. Gray (1875), L. R. 20 Kn. 

238. Apld. Benvlck v. Price, [lOO.'il 1 Ch. 632. Beld. 

Rolland r. Hart (1871), 0 Ch. App. 078. 

2164. ,] — ^A. having contracted to 

))urchase an advowson, borrowed from B. £2,500, 
& covenanted with him to pay for & convey the 
advowson to him within six months. A. com- 
pleted the purchase of the advowson, but never 
(conveyed it under the covenant. He subsequently 
borrowed £1,000 from C., & covenanted to convey 
to him the advowson, & deposited with him the 
title deeds, but there was no conveyance of the 
legal estate ; — Held : the first mtge. must be 
postponed t-o the second. — Layard v, Maud 
(1807), L. 11. 4 Eq. 397 ; 36 L. J. Ch. 669 ; 16 
L. T. 018 16 W. R. 897 ; subsequent proceedings. 

10 L, T. 738. 

Aniwtatiam Expld. Thorpe v. Holdsworth (1868), L. R. 7 
FoUd. Hunter v. Walters, Curling o. Walters, 

Darnell v. Hunter (1870), L. R. 11 Eq. 292. Conad. 

Snenper v. Clark (1878), 0 Ch. D. 137. Diitd. Harpham v. 

Snackiook (1881), 45 L. T. 669 ; Union Hank of Loudon v. 

Rsld. IL V. Shropshire Union 

Co. (187.1), L. R. 8 Q. D. 420 ; Taylor v, London & County 

(1901)“84S°"t^ 397°*^ ^ County Banking Co. v, Nixon 

2165. — ,] — Farrand V. Yorkshire 

Banking Co., No. 2089, ante. 

2166. Failure to obtain all title deeds — ^Part only 


delivered.] — ^Where the title deeds deposited in 
pursuance of an agreement for an equitable mtge. 
do not extend to all the property mentioned in 
the agreement, the ct. will, notwithstanding, 
decree the sale of the whole of the property men- 
tioned in the agreement belonging to the mtgor. 

There can be no question upon the rights of 
pltfs. ; a clear fraud has been committed by J. 
Let D. stand as a first incumbrancer on so much of 
the property as his lien extended to, & pltfs. be 
second incumbrancers upon that property, & first 
incumbrancers upon the property covered by the 
deeds contained in the bundle, & not comprised 
in D.’s security. In other respects I make the 
usual decree in a suit by an equitable mtgee. on 
behalf of himself & all other creditors of testator 
(WiGRAM, V.-C.). — Oakes v. Bear (1845), 5 L. T. 
O. S. 345. 

2167. .] — A lady lent money to lier 

solr. upon a deposit of title deeds, with a written 
memorandum. The deeds thus deposited did not 
comprise the later title deeds, & so did not show 
that the depositor had any interest in the estate. 
The solr. afterwards deposited the remaining deeds 
with his bankers to secure the balance of his 
account : — Held : the lady had not, in omitting to 
call for the other deeds, been guilty of such gross 
negligence as to postpone her security to that of 
the bankers. — Roberts v. Croft (1857), 2 De G. 
& J. 1 ; 27 L. J. Ch. 220 ; 30 L. T. O. S. Ill ; 3 
Jur. N. 8. 1069 ; 0 W. R. 144 ; 44 E. R. 887, L. C. 
Annotations Apld. Hunt v. Elmee (1860), 2 Do G. F. & J. 

578. Consd. Layard v. Maud (1867), L. R. 4 Eq. 397; 

Distd. Thorpo v. Holdsworth (1868), L. R. 7 Eq. 139. 

Consd. Taylor v, Russell, fl891] 1 Ch. 8. Beid. Stackhouse 

V. Jersey (1861), 1 John. & H. 721 ; Northern Counties of 

England Fire Insoe. w. Whipp (1884), 26 Ch. D. 482 ; 

Manners v. Mew (1885), 29 Ch. D. 725. 

2168. Declaration by mortgagor as to 

completeness.] — The owner in fee of a farm 
deposited deeds of conveyance of the farm dated 
1774, by way of security for money then due, 
writing at the same time a letter which stated 
that the deeds were the title deeds of the farm, & 
were to be a security. He afterwards deposiUul 
the subsequent title deeds of the farm, the earliest 
being dated 1787, with bankers, by way of security 
for money due to them ; the title was investigated 
by the bankers, & they had no notice of the prior 
charge : — Held : the letter created an equitable 
charge on the farm, & under the circumstances 
credit must be taken to liave been given by the 
owner of the prior charge to the statement made 
by the mtgor., that the deposited deeds were the 
whole of the title deeds ; & the owner of the prior 
charge had therefore not been guilty of negligence 
so as to deprive herself of her priority. — Dixon 
V. Muckleston (1872), 8 Ch. App. 155 ; 42 
L. J. Ch. 210 ; 27 L. T. 804 ; 21 W. R. 178, L. C. 
Annotations : — Consd. Re McMahon, McMahon v. McMahon 

(1886), 65 L. T. 763 ; Re Richards, Humber v. RichardH 

(1890), 45 Ch. D. 589 ; Taylor v. Russell, [1891] 1 Ch. 8. 

Bell. R. V. Shropshire Union Co. (1873), L. R. 8 Q. B. 420 ; 

Uarnham v. Skipper (1885), 53 L. T. 940. 

2169. Incumbrancer no primary right to call for 
deeds — ^Fiduciary relationship between parties — 
No ground to suppose want of good faith.] — 
Taylor v. London & County Banking Co., 
London & County Banking Co. v, Nixon, No. 
1830, ante. 

(b) Negligence in Custody of Deeds. 

2170. Mortgagee parting with deeds to mortgagor 
— ^Failure to return — Laches of mortgagee.] — 


2iee l. Failure to obtain dll title deed 
--Pwt only daivered.}^U€td : th 
Bank, by not registering their memc 
randum of deposit, & by allowing I 


to retain all the title deeds but one, 
& thereby enabling him to raise 
further sums on the property, without 
notice of their charge, were guilty of 


negligence so as to deprive them of 
their priority . — Re Lambert’s Estate, 
Lambert, PETmoxBB (1884), 13 L. R. 
Ir. 234.— IR. 
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Part XII. — ^Priority of Mortgagees. 


Sloper, in 1833, mortgaged certain real estate to 
Sievewright, with a power of sale, under which 
the property was sold in 1842 to a purchaser who 
transferred his contract to Sievewright. There 
was a balance after paying off SicA^ewright, & 
there being accounts between Sloper & Matthews, 
this balance was placed, under a deed of June 25, 
1842, in the hands of trustees, to be dealt with by 
arbitration between Sloper & Matthews. In 1834, 
Sloper had made an equitable mtge. of the property 
to Matthews. In Jan. 1840, Matthews deposited 
these deeds with Waldron, pltf., by way of equit- 
able mtge. In Apr. 1842, Matthews applied to 
pltf. for the loan of the deeds, telling him he 
wanted them to enable the purchase to be com- 
pleted, & promising to return them forthwith. 
He ^d not return them forthwith, & pltf. never 
applied to have the deeds back for more than foiu* 
years. In May, 1843, Matthews deposited the 
deeds, by way of mtge., with Pinckney, wlio now 
lield them. In 1840, Matthews became bkpt. 
Waldron filed his claim to be treated as first in- 
cumbrancer, & to have the balance in the hands 
of the trustees of the deeds of 1842 paid t/O him : — 
Held : as between Waldron, pltf. At Pinckney, 
pltf. had, by his laches, enabled Matthews to 
commit a fraud, & had no equity against deft., 
Pinckney. — ^Waldkon v. Si.opeb (1852), 1 Drew. 
193 ; 01 E. li. 425. 

Annotations : — Consd. ►Shrop.shlre Union Ilys. & Canal Co. v. 

R. (1875), L. U. 7 H. L. 49(5. Distd. He Vernon. Kwouh 

(1886), 33 Ch. D. 402. Refd. Cor>' r. Kyre (1862), 1 

De G. J. & Sm. 149 ; Layard v. Mand (1867), L. H. 4 Kq. 

397 ; Hnnter v. Walters, Curling v. Walters, Darnell r. 

Hunter (1870), L. R. 11 Eq. 292 ; Northern Counties of 

England Eire liisce. v. Whlpp (1884), 26 Ch. 1>. 482 ; 

Taylor v. RuHsell, [1891] 1 Ch. 8; Taylor v. Lornlon & 

County Ranking Co., London & County Ranking Co. v. 

Nixon, J1901] 2 CUi. 231 ; Walker v. Linoni, [1907] 2 Ch. 

104. Mentd. Barnes r. J’inkney (1867), 36 L. J. Ch. 815. 

2171. ,] — The title deeds of property 

equitably charged by deed with payment of £1,000 
were deposited with the mtgees.’ solrs., S. At T. 
The mtgor., wlio was also a clituit of S. At T., 
applied to S., to lend liim the deeds to show to the 
agents of an alleged railway co. W'lio, as he said, 
desired to take the land. 8., without com- 
municating with his clients or liis jjartner, At, as he 
alleged, under pressure, lent tlie deeds, which the 
mtgor. deposited with another incumbrancer, I). 
The mtgor. died six or seven months aft(*r this 
transaction. At ultimately S. At T. paid off their 
clients, & took a transfer of the fii*st charge. They 
alleged that frequent applications had been made 
to the mtgor. for a return of the deeds, but gave 
no further particulars, At did not state w'hether 
any At what answere were received : — Held : the 
equitable mtge. of D. took priority over the prior 
charge vested in S. At T. — Dowle Saunders 
(1864), 2 Hem. At M. 242 : 4 New Rep. 478 ; 34 
L. J. Ch. 87 ; 10 L. T. 840 ; 10 Jur. N. S. 901 ; 12 
W. R. 1074 ; 71 E. R. 456. 

2172. Omission to use ordinary care— Evidence 
of fraud.] — Northern Counties of England 
Fire Insurance Co. r. Whipp, No. 2088, ante, 

2173. Deed In possession of trustee for mortgagee 
-—Fraud of trustee.] — Pltf. purchased an equity of 
redemption in leaseholds. At for his own convenience 
took the assignment in the name of C. as tinistee, 
who executed a declaration of trust in favour of 
pltf. C. fraudulently borrowed money of defts., 
representing himself as the absolute owner, 
executed an equitable charge by demi^ of the 
equity of redemption to defts., deposited with 


them the deed of assignment, & absconded. 0. was 
a confidential clerk, whose duty it was to put away 
in the safe pltf.’s securities. In an action by pltf. 
for a declaration that defts. had no interest or 
claim in the leaseholds, Ac for delivery up of the 
deed of assignment: — Held: the fact that pltf. 
had under the circumstances allowed C. to have 
the custody of the deed of assignment was not 
negligence sufficient to deprive him of the benefit 
of his prior equitable title. 

If trustees are lending money on mtge. the 
trustees do not disclose their trust on the face of 
the deed. . . . The recital runs or the deed in 
substance shows that the money is the money of 
the trustees belonging to them on a joint account, 
Ac so it is in law, & they may be trustees simply 
for one equitable owner or for several (Chitty, J.). 
— Carritt V. Real Ac Personal Advance Vo, 
(1889), 42 Ch. 1). 263 ; 58 L. J. Ch. 688 ; 61 h, T. 
163 ; 37 W. R. 677 ; 5 T. L, R. 559. 

Annotatums : — ^Distd. Rliumer r. Welmtor, [1902] 2 Oh. 103. 
Apld. Hill V. PetcrH, [1918] 2 Ch. 273. Reid. Jie RlchardB, 
llunibor r. Richards (1890), 45 Ch. 1>. 689 ; Taylor v. 
London & County Ranking: Co., London & County Hanking 
Co. n. Nixon. [1901] 2 ( -h. 231 ; /?« Wciwt & Hardy’s Con- 
tract, [1904] 1 Ch. 145; Walker r. Idiiom, (19071 2 Oh. 
104. 

C. Postponement of Unpaid Vendor, 

2174. Postponement to equitable mortgagee by 
deposit.] — Qu, : whether the vendor’s lien could 
prevail against an equitable mtge. by deposit of 
deeds. — Nairn v, Prowse (1802), i\ Vc*s. 752 ; 31 
E. R. 1291. 

Annotations: — Mentd. Mackroth r. Syimnons (1808), 15 
Vo«. 329 ; Jie Lightoller, Kx p. Peake (1816), 1 Madd. 
346 ; Winter r. Anson (1827). 6 L. J. U. H. Oh. 7. 

2175. Purchaser obtaining title deeds — Mortgage 
by purchaser — Receipt endorsed on title deeds.] — 

\'cndor conveyed witliout receiving his purchase- 
money ; the receipt of it Wfis cuidorsed on a deed, 
Ac the tide deeds delivered to the purchaser. The 
purchastjr then made a mtge. by deposit Ac ab- 
sconded '.--‘ Held : as bistween the vendor’s lion 
for his unpaid purcdiasti-inoney Ac the right of the 
mtge(*. that thti jiossession of the title dcieds Ac the 
fact of the endoi-sement of the receipt on the deed* 
gave the mtge(\ the blotter equity. — Rice v. Rice 
(18.54), 2 Drew 73 ; 2 Eq. Rep. 341 ; 23 U J. Oh. 
289 ; 22 L. T. O. H. 208 ; 2 W. R. 139 ; 61 E. K. 
646. 

AnnoiiUinnH : — Conid. Layard r. Maud (1867), L. R. 4 Kq. 
397. Apld. Huutor v. Waltors, Curling v. Waltors, 
Darnell v. Hunter (1870), L. H. 11 Eq. 292. Consd. 
Hhrf>PBhlro Union Ilys. & Canal Of), v. H. (1875), L. H. 7 
H. L. 496 ; Cave v. Cave (1880), 15 Ch. V. 639. Dlftd. 
Kettlowell v. W^atson (1882), 21 Ch. D. 685. Apld. 
Rlckerkm v. Walker (1885), 31 Ch. I). 151. Consd. 
Jie Vernon, Ewens U886), 33 C3i. I). 402. Apld. Farrand 
V. Yorkshire Ranking Co. (1888), 40 Ch. D. 182. Oontd. 
Taylor V. RiishcU, (1891J 1 Ch. 8. Apld. Lloyds Bank v. 
Rulloek, [1890] 2 Ch. 192 ; He OasteliSc Brown, Itopor v, 
Castoll & Rrrm'n, [1898] 1 Ch. 315. Conid. Capoll r. 
Winter. [1907 ] 2 Ch. 376. Retd. Roberts w. Cruft ( 1 857 ), 24 
Roav. 223 ; Cory v. Eyro (1863). 1 De G. J. tSc Hra. 149 ; 
Keith V. Burrows (1876), 1 C. JP. D. 722 ; Ortigosa v. 
Brown (1878), 47 L. J. Ch. 168 ; Hpenoorr. Clarke (1878), 

9 Ch. D. 137 ; Northern (Jountios of England Fire Insce. 

V. Whipp (1884), 51 L. T. 806 ; Union Bank of London v, 
Kent (1888), 39 Ch. D. 238 ; Carritt e. Real Sc Personal 
Advance Go. (1889), 42 Ch. D. 263 ; He Eyton, Bartlett 
V. Charles (1890), 45 Oh. D. 458 ; Rimmcr v. Webster, 
(19021 2 Ch. 163 ; Bateman v. Hunt (1904), 73 L. J. K. B. 
782 ; He Bourne, Bourne v. Bourne, [1906] 1 Ch. 113 ; 
Bur^ V. Constantine, [1906] 2 K. B. 484. Mentd. He 
Maskell Sc Goldfinch’s Contract (1895), 13 H. 685. 

2176. .] — ^A solr. jpurchased 

through a third party property belonging to his 
clients ; the solr. paid no purchase-mone^ to his 
clients, but their trustee, acting under his direction, 


PART XII. SECT. 13, SUB-SECT. 8.— B. (b). 

2178 1 JJeed in possessUm of truster for mortijagee— Fraud o/fn<sf««.l— CoUBBOuau (Muir’s Exkcutors) v, CmAia (Craig’s 
Tbubteks), [1913] S. C. 349.— SCOT. 
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Mortgage. 


Sect, 13. — Failure to gain or loss of priority : Sub- 
sect, 3, C.; sub-sect, 4. Part XIII, Sect, 1 : 
Sub-sect, 1.] 

indorsed on a conveyance to a third party, whom 
the client treated as the real purchaser, a receipt 
for the purchase-money payable by the third 
party ; the solr. afterwards deposited the title 
deeds by way of equitable mtge. became bkpt. & 
left the country : — Held : notwithstanding the 
i*elation of solr. & client, the claim of the equit- 
able mtgee. had priority over the clients lien for un- 
paid purchase-money. — Worthingtons. German, 
Fraser v. Hill (1867), 16 W. R. 187. 

AnnotationH Polld. Hunter v. Walters, CurlluRr v. Walters, 

Darnell v. Hunter (1870), L. II. 11 Eq. 292 ; Lloyds Bank 

V, Bullock, [1896] 2 Oh. 192. 

2177. .] — In 1887 freeholds were 

mortgaged to a building society by H. to secure 
advances. In Oct. 1892, H. died, having devised 
these freeholds to N. upon trust for sale. In 
Dec. 1892, O., the solr. who acted for the society, 
& also for II., &, after his death, for N., having 
fraudulently represented to the society that notice 
to pay off their mtge. had been given, procured 
the statutory receipt to be indorsed on the mtge. 
of 1887, & obtained possession of the title deeds 
of the property : the money owing to the society 
was nevei* paid off, N. at this time being unaware 
of the existence of the mtge. N. shortly after- 
wards agreed to sell the property to CL, who was 
at this time in good repute and supposed to be 
well off, and by a deed of Dec. 29, 1892, which 
recited the trust for sale in ll.’s will, N., in con- 
sideration of £700, paid to him by G. at or before 
the execution of the deed the receipt whereof N. 
thereby acknowledged, conveyed the property 
to G. in fee. The purchase-money was not in fact 
paid. "J'his conveyance & the other title deeds, 
except the mtge. of 1887 & the statutory receipt, 
were shoitly afterwards deposited by G. with 
pltfs. as security for an advance of £050. In 
1893, G. was adjudicated bkpt., his frauds were 
discovered, & he was convicted & sentenced. 
Pltfs. now claimed to enforce t^heir security against 
the society, & against C. & his cestui que trust. It 
was admitted that the society had jjriority over 
N. & his cestui que trust, & the main contention 
was between the pltfs. and the society, & pltfs. & 

M. it his cestui que trust: — Held: (1) the society 
were entitled under the circumstances to show that 
they had never been paid off, that the statutory 
receipt the mtge. of 1887 were delivered only 
as an esci'ow, & the mtge. not having been paid off, 
& the legal (estate being still in the society, they 
had priority over the pltfs. ; (2) the conveyance of 
Dec. 1892, was not void as between the pltf^. & 

N. & his cestui que trust; (3) as N. had authority to 
deal with the xjroperty, the pltfs., in the absence 
of express notice, were entitled to rely on the 
receipt in the body of the deed, &; had priority 
over the cestui que trust, — Lloyds Bank, Ltd. v, 
Bullock, [1896] 2 Ch. 192 ; 66 L. J. Gh. 680 ; 74 
L. T. 687 ; 44 W. R. 633 ; 12 T. L. R. 435 ; 40 
Sol. Jo. 545. 


Annotationa : — Aa to (2) Re!d. _ 

426. Aa to (3) Diatd. Capoll v. Winter, [1907] 2 Ch. 376. 
Gctierally, Hentd. Hunt v. Luck (1900), 49 W. R. 155. 

2178. 


Kliiff V. Smith, [1900] 2 Ch. 
I V. Winter, [1907] 2 Ch. 


- Conduct of agent of 

vendor.] — Trustees of a charity, with the sanction 
of the Charity Comrs., sold a piece of land in 
Yorkshire to R. & W. A receipt for the whole 
of the purchase-money was indoi'sed on the con- 
veyance, but part of it was allowed to remain 
unpaid. On the application of R. & W, the con- 
yey^ce was registered, but the deed was retained 
by D., the solr. Sd agent of the trustees, who was 


authorised to receive the unpaid purchase-money, 
as security for it. The piece of land was cut up 
Into building plots by R. & W. & sold to various 
sub-purchasers. One plot was granted by R. & W. 

one of their clerks, who mortgaged it to P., who 
had no actual notice of the trustees’ lien ; he did 
not employ any solr. to act for him, but left it to 
R. &, W. to manage the business for him. Another 
plot was granted to the same clerk, who, after 
raising a sum on mtge. on it, sold the equity of 
redemption to O. The clerk was a nominee of 
R. & W., they failed to pay the purchase-money : — 
Held : the trustees had by the conduct of their 
agent D. induced the purchasers to believe that 
R. & W. had power to deal with the different 
plots, & they had thereby lost their lien. — Kettle- 
well V, Watson (1884), 26 Ch. D. 501 ; 63 
L. J. Ch. 717 ; 51 L. T. 135 ; 32 W. R. 865, G. A. 
Annotationa: — ^Refd. National I’rovinclal Dank of England 

V. JttckHon (1886), 33 Ch. D. 1 ; Farrand v. Yorkslilre 

Banking Co. (1888), 40 Ch. D. 182 ; Manks v. Whlteley. 

[1912] 1 Ch. 735. Mentd. He Payne, Young v. Payne, 

[1904] 2 Ch. 608 ; Berwick v. Price, [1905J 1 Ch. 632 ; 

Barker v. Stlckney, [1919] 1 K. B. 121. 

2179. .] — Sale obtained through fraud 

— Transaction declared void.] — Ogilvie v, Jeaf- 
FiiESON, No. 2034, ante, 

2180. .] — Pltf. agreed with H., in 

consideration of his erecting some houses thereon, 
to gi*ant him a building lease of some land, with 
the option of purchasing the fee. Pltf. advanced 
H. £970 to enable him to build. Afterwards E. & 
P., jointly, made fuiiher advances to H. for the 
same purpose. Subsequently B., who was the 
solr. both of pltf. & of P., induced pltf. to execute 
a conveyance to H., without receiving the con- 
sideration, in order that H. might then execute a 
mtge. to B. & P. to secure their advances ; but 
on the promise of E. alone, that the conveyance 
& the mtge. should be held, on behalf of pltf., 
until the “ land could be sold or a transfer of Die 
said mtges. obtained, & that in either case pltf. 
should, in the first place, out of the moneys 
obtained by such sale or transfer, be paid Die 
purchase-money ” & advances : — Held : pltf. had 
lost liis lien for his purchase-money, & his priority 
for it & his advances over the mtge. — Smith v, 
Evans (1860), 28 Beav. 59 ; 29 L. J. Ch. 531 ; 2 
L. T. 227 ; 6 Jur. N. S. 388 ; 54 E. K. 288. 
AnnotaHon : — -Distd. Wall r. Cockerell (1860), 29 L. J. Cli. 

81(5. 

2181. Fraudulent deposit of deeds by agent of 
vendor — ^Receipt endorsed on transfer deed.] — 

Ktmmek V, Webster, No. 2150, ante. 


Sub-sect. 4. — Other Cases. 

2182. Difference in form of instrument creating 
charges.] — A difference in the form of the instru- 
ments under which a prior & a subsequent incum- 
brancer claimed, that of the prior incumbrancer 
giving only an equitable right, & that of the 
subsequent incumbrancer giving a legal right to 
come upon the estates digged, does not affect 
the equities of the parties, so as to postpone 
the prior incumbrancer. — ^Foster v, Blackstone 
(1833), 1 My. & K. 297 ; 2 L. J. Ch. 84 ; 39 E. R. 
694 ; affd, sub notn, Foster v, Cockerell (1835), 
9 Bli. N. S. 332, H. L. 

Antiotationa : — Contd. Peacock v. Burt (1 
^ 33 ; Wiltshire r. Rabbits (1844), 14 
Rooper v. Harrison (1855), 2 K. & , 

Hughes* Trusts (1864), 2 Hem. & M. 89. 

Diuicombe, [1893] A. C. 369. Refd. Timson v. Ramsbot- 
tom (1837), 2 Keen, 35; Jones v. Jones (1838), 8 Sim. 
633 ; Meux Bell (1841), 1 Hare, 73 ; Bugden v. Bignold 
(1843), 2 Y. & C. Ch. Cas. 877 ; Ettr v. Bridges (1843), 
2 Y. & C. Ch. Cas. 486 ; Wilmot r. Pike (1845), 6 Hare, 


834), 4 L. j. Ch, 
Sim. 76. .Ihltd. 
I. 86. Apld. Be 
Coiisd. Warde. 
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(1853), 2 Drew. 73 ; Warbiirton Hill 
(1854), Kay, 470 ; Lee v, Hewlett (1856). 2 K. & J. 531 ; 
CpnaoU^ted Investment & Insce. v. Riley (1859), 1 Gifl. 
371 ; M^leod v. Buchanan (1864), 4 De G. J. & Sm. 265 : 

34 L. J. Ch. 452 ; Arden r. Arden 
(1885), 29 Ch. 1). 702 ; Re Richards, Humber v. Richards 
(1890), 45 Ch. D. 589 ; English & Scottish Mercantile 
Investment Trust r. Brunton, [1892] 2 Q. B. 1 : Re 
Wyatt, White v. Ellis, [1892] 1 Ch. 188 ; Re Waadale. 
Brittin r. l^artridge, [1899] 1 Ch. 163 : Re Lake. Ex p. 
Cavendish, [1903] 1 K. B. 151 ; Monteflore r. Guedalia. 
[1903] 2 Ch. 26 ; Re Dallas, [1904] 2 Ch. 385. Mentd. 
Sheehy v. Muskorry (1839), 7 Cl. & Fin. 1 ; Moeko v, 
Kettlewell (1842), 11 L. J. Ch. 293. 

2183. No money passing on second mortgage.] — 

In Mp. 1853, a bank advanced £400 to G. on the 
security of a bill of exchange & si, deposit of a 
lease. The deposit was accompanied by a memo- 
randum that G. thereby undertook, wlien called 
upon, to execute a mtge. to secure the sum of £400 
“ or any sum or sums of money which might at any 
time bo owing by him to the bank for principal, 
interest & costs.” In Dec. 1853, the bank made 
a further advance of £300 to G. On Dec. 2, 1854, 
F. advanced £1,000 to a solr. for inv'ostment on 


mtge. The solr. obtained from (I. liis signature 
to a deed purporting to be a mtge. of tlie above- 
mentioned leasehold property to F. Shortly after 
the solr. stopped payment & no part of the £1 ,000 
was paid to G. In Mar. 1855, G. executed a 
mtge. to the bank, to secure the £700 F. obGiined 
from the Ct. of Q. B. an order that the solr. should 
pay him £550 part of the £1,000 in one month, 
should enter into an arrangement for the residue. 


Afterwards W., a brother of the solr., paid F. the 
£550 whereupon F. assigned his security to W. 
W. claimed to be a mtgee. of the property assiraed 
to F., subject to a prior charge of the bank of 
£400. 

The bank claimed to be int*gee. for the whole 
£700 in priority to W. : — Held : the claim of the 
bank must prevail. In order to sustain the claim 
of W., it must be shown that a valid debt sub- 
sisted, as between G. & F., wliich had not been 
established. — (?!oRY v. Watts (1857), 30 L. T. O. 8. 
230. 

2184. Registration of iis pendens.] — Interests ot 
defts. irdcr sc, arising out of the rights of pltfs., 
protected by the doctrine of lis peridens. 

In a suit instituted by creditors for the adminis 
tration of the testator’s estate, the deficiency of 
tlie personal estate for payment of the debts was 
payable out of two real estates devised separately 
to the defts. A. & B. In 1840, the debts were 
ordered to bo paid out of A.’s estate alone, without 
prejudice his right of contribution against B.’s 
estate. In 1852, the suit was registered as a, lis 
pendens^ & two months afterwards B. mortgaged 
hi.s estate to (\, who had no notice of A.’s rights : — 
Held : there was a lia pendens as regarded A.’s 
rights, & (X’s mtge. must be y) 08 tponed to A.’s 
claims.— Tyler r. ’J’homas (1858), 25 Beav. 47 ; 
53 E. R. 5.53. 

AnmiUition .--Mentd. lie Hyiitl, B(»\v1ch r. Ilyult (1888), 38 
Ch. 1). (U)9. 


Part XIII. — Remedies of Mortgagee 


Sect. 1.— RIGHT TO PURSUE REMEDIES CON- 
CURRENTLY. 

SiTB-SECT. 1. — ^UNDEB MORTGAGE OR MORTGAGE 
AND Collateral Security. 

2185. General rule.] — Mtgcc. lias a right to 
pursue his remedies at law, though there is also a 
suit instituted in Chancery, wliich would give 
him the same or equal relief. — Barlow v. Gains 
(1845), 5 L. T. O. S. 100, 283. 

2186. .] — (1) ^Vhe^e a debt is secured by 

mtge., covenant, As bond, the mtgee. may pursue 
all his remedies at the same time. 

(2) If he obtiiin full payment on the bond or 
covenant, the mtgor. becomes entitled to tlie 


estate, but if ho obtain part payment only, ho 
may go on with his foreclosure suit A:, foreclose 
for the remainder. 

(3) On the other hand, if ho forecloses first, & 
the value of the estate ])roves insufficient to satisfy 
the debt, he may, while the mtged. estate remains 
in his ])ower, sue on the bond or covenant, but he 
thereby opens the foreclosure, A the mtgor. may 
thoreui)on redeem. 

(4) Aftt*r foreclosure, the mtgee. fairly sold the 
c‘sGite for less than what was due to lum : — Held : 
he could not afterwards recover from the mtgor. 
upon his collateral jiersonal securities, the amount 
still remaining iinjiaid. — L ockhart v. IIabdy 


PART XII. SECT. 13, SUB-SECT. 4. 

2184 i. Reiristraiwn of lia pi Tidena .] — 
Wallace v. Do.veoal (MAugi’Ls) 
(1837), 1 Dr. & Wal. 461.— IR. 

2184 li. .] — Rc-firistratioii of a 

petition for sale by tlie hcocuicI nittfeo. 
as a, lis petidens haa not the eflt»ct of 
notice to the lirst mtgee. ao a« to affect 
the priority of further advanctia made 
by liim In ignorance of such petition 
He registration.— /ec O'Byr.ve’h Khtate, 
Hawks, Pktitioner (1885), 15 L. R. 
Ir. 189, 373.— IR. 

b. Priority of mortgage over unre- 
corded dee&--Concealment of deed from 
moHgagee , )— West r. M atheson (1875), 
9 N. 8. R. (3 G. O.) 429.— CAN. 

c. Creation of second motigase — 
After commencement of foreclosure pro- 
ceedings by first mortgagee. ) — L. created 
a second mtge. after a bill had been 
filed to foreclose a prior incumbrance 
on the same laud ; — Held : the 
mtgee. in the intge. took subject to the 
lis pendens, even though service of the 
bill had then not been effected. — 


RoiwoN r. Ahouk (1878), 2.5 Ur. 407. - 

CAN. 

d. Loss of priority by ctmscnt ~ ~ 
RigfUs of assignee witfunit nttiice of 
aHsigjutr's consent to postjvmr merit.} - - 
CA.MrJiKLL r. McDouoall (1879), 26 
Gr. 280.— CAN. 

6. Subsequent inrumhranecr taking 
with notice of prior irunimitraneer's tle- 
fective title.] — Edwards v. Mokriho.v 
(1883), 3 O. n. 428.— CAN. 

f. Priority of lessee twer rrwrliffwee.] 
— Avdkkson r. Stevk.vso.v (1888), 
15 O. U. 563.— CAN. 

g. Priority of prior unregistered 
mortgage over assignee for creditors.} — 
Re Wilson- Estate (1915), 8 O. W. N. 
229 ; 24 D. L. R. 792.— CAN. 

PART Xlll. SECT. 1, SUB-SECT. 1. 
21851. Generof rate. 1— A ct. of equity 
has no power to restrain a intgec. from 
exercising ail his remedies at law tk. 
In equity at the same time. — Sachs v . 
Beaumont (1887), 8 N. S. W. Eq. 5 ; 
3 X. 8. W. W. N. 101.— AUS. 

2185 li. .] — Imperial Loan & 


JWKMTMKNT (Jo. V. BOULTON (1875), 
22 Gr. 121.— CAN. 

2185 iii. .] -The right of a mtgee. 

Ut iMirHtie all his remedies oontem- 
l)onineouHly exUnids to all remedies 
which a nitge<‘. ordinarily has an Inci- 
dent to a mtge., but does not Include 
a right of distress. — F awkll e. 
Andkicw, [19171 2 W. W. R. 400 : 34 
D. L. R. 12; 10 Bask. L. R. 102.— 
CAN. 

2185 Iv. .1 — A mtgoo. of lands, 

w)io has brought an action to recover 
the mtge. moneys, He for possession 
of the intged. lands until paid, is not 
theret)y preveiiUxl from takiitf pro- 
ceedings under a power of safe con- 
tained in the mtge. dc3ed. — SuiKLDS v, 
Bhikldh (1918). 43 O. L. R. 111.— 
CAN. 

h. ApplicfUUm of rule — Effect of 
Administration of Justice Act,] — A 
mtgee. pn^ceoded in ejectment against 
a mtgor., Hl afterwards filed a bill in 
chancery against him for a sale: — 
Held : as the mtgee. could, since 
Administration of Justice Act, obtain 
in the chancery suit all the remedies 
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Sect. 1 . — Right to pursue remedies concurrently : Sub- 
sects. 1 & 2. Sect. 2 ; Sub-sect. 1, A. & B. (a).] 

(1846), 9 Beav. .849 ; 1.5 L. J. Ch. 347 ; 10 Jur. 
632 ; 60 E. B. 378. 

Annntationa : — Aa to (H) Refd. Kinnaird r. Trollope (1888), 
39 Ch. 1). 63fi ; Rf Hoyles, Row v. Jaergr, (1911) 1 Ch. 179. 
A8 to (4) ReM. Ellis’ Trustee r. Dixon -Johnson, (19241 1 
Ch. 342; Grant v. Boos, (1926) A. C. 781. OenercdlVt 
Refd. Re Kolday, Ex p. Meston (1888), 3« W. R. 585. 
Mentd. Huntinffton v. I. R. Conirs., (189(51 l 0. B. 422. 

2187. .] — CocKELL r. Bacon, No. 238.5, 

•post. 

2188. .] — Paynter Vs Carew, No. 2690, 

poftt, 

2189. .] — (1) If a mtgee. so deals with the 

mtged. estate as to render it impossible for Wm 
to restore it on full payment, this ct. will prevent 
his suing at law to recover the mtge. money. 

A mtgor. having transferred the equity of 
redemption, the transferees & mtgee. joined in a 
partial alienation of the property, but the money 
was received by the transferees alone : — Held : 
the mtgee. could not afterwards sue the mtgor. 
on his covenant to pay. 

(2) A mortgagee may pursue all his remedies at 
once ; he may bring actions of covenant & eject- 
ment, & at the same time proceed to foreclose the 
mortgage (Romilly, M.Tl.). — ^Palmer v. Hendrib 
(1859), 27 Beav. 349 ; 54 E. R. 136 ; suhHequent 
proceedings (1800), 28 Beav. 341. 

AnnoUitiona : — An to (1) Apld. EIIIh’ Trustee r. Dixon - 
.Tohnson, (1924) 2 Ch. 451. Refd. Kiinialrd v. Tndlope 
(1888), 39 Ch. D. C30 ; Re Hoyles, Row v. Jai^pr, (1911) 1 
Ch. 179. Generally, Retd. Walker v. .lones (1800). L. R. 
1 P. C. 50 ; Rndtre v. Richens (1873), h. R. 8 C. P. 358. 

2190. Application of rule — Foreclosure — Action 
on bond.]— Birch (1726), Oilb, (^h. 186 ; 25 
E. R. 130. 

2191. .] — A party having a mtge. 

& also a bond, as a security for the same debt, may 
bring an action on the bond, & arrest deft., pending 
a suit in equity for a foreclosure. — Burnell v. 
Martin (1780), 2 Doug. K. B. 417 ; 99 E, R. 268. 

AnmyiaUon : — Mentd. The Beiit?al (1859), Sw. 408. 

2192. ,] — Lockhart v. Hardy, 

No. 2186, ante, 

2193 . Recovery of possession.] — A 

mtgee. is not precluded from bringing an eject- 
ment at law at the same time he has a bill of foi’e- 
closure depending here. — Booth v. Booth (1742), 
2 Atk. 343 ; 26 E. R. 609, L. (?. 

2194. Action on covenant — Mortgagee 

In possession.] — Pltf., as mtgee., got ijossession of 
the estate, sued at law on the covenant for non- 
payment & brought this bill to foreclose ; this is 
i^gular, & the ct. will not stop the proceedings at 
law, unless deft, brings in the monev. — Rees v. 
Parkinson (1794), 2 Anst. 497 ; 146 E. B. 940. 

2195. .] — A mtgee. having 

filed a bill of foreclosure & having proceeded to 
execution, in ejectment & being in possession of 
the rents &> profits of £200 a year, under an eject- 
ment, & liaving brought covenant for the mtge. 
money & obtained execution ; the ct. refused to 
discharge dt^ft. out of execution ; for pltf. has a 
right to his remedy on all his securities. — Colby 
V, Gibson (1806), 3 Smith, K. B. 516. 

2196. .] — Lockhart v. Hardy, 

No. 2186, ante, 

2197. Sale without controi of court.] — 

Although a foreclosure suit is pending the ct. will 
allow the property to which it relates to be sold 


without the control of the ct., provided all parties 
interest are sui juris & consent ; but the purchase- 
money will be ordered to be paid into ct., at least 
if there is any question as to priority of incum- 
brances. — Rblph V , Horton (1870), 19 W. R. 220. 

2198. Order for personal payment — 

Combined In same order.]— An order for personal 
payment may be combined with an order for 
foreclosure. — Dymond v, Croft (1876), as reported 
in 3 Ch. D. 512. 

Annotations: — ^Folld. Gibbon v. Walker (1878), 38 L. T. 

217. Mentd. Morton v. Miller (1876), 24 W. R. 723 ; 

The Cassiopeia (1879), 40 L. T. 869 ; Re Livesey, Fish v. 

Ohatterton (1882), 31 W. R. 87 ; Eyre v. Eyre (1901), 45 

Sol. Jo. 653. 

2199. .1 — In a foreclosure 

action, personal judgment for the mtge. debt being 
given against the mtgor. & a foreclosure judpnent 
against the mtgor. & a purchaser from him : — 
Held : the purchaser, in the event of his redeeming 
the mtge., would be entitled to have transferred 
to him the personal judgment against the mtgor., 
as being one of the securities held by the mtgee. 
for the debt. Leave was given to the purchaser 
to apply in Chambers for a sale of the property. 

Form of foreclosure judgment when mtge. debt 
is payable by instalments. — Greenough v, 
Littler (1880), 15 Ch. D. 93 ; 42 L. T. 144 ; 28 
W. R. 318. 

Anmiiaiiun : — ^Refd. Anmii v. Sonthorn Uy., [1926] 1 K. B. 

59. 

2200. .] — (1) Mtgee. being 

now entitled to combine in one action his right to 
judgment on the mtge. covenant against the mtgor. 
personally, with his right to foreclosure, is entitled, 
if the amount of debt & interest is proved, ad- 
mitted, or agi’eed to at the trial, to judgment for 
immediate payment of the whole amount ; if the 
amount is not so proved, admitted, or agreed to, 
to an account of what is due to him for principal 
A interest in respect thereof, & to judpnent for 
payment of the whole amount immediately the 
same is certified, unless in either case the judge in 
his discretion gives time. 

(2) Semble : the allowance of one month for 
payment from the date of the certificate is a 
reasonable exercise of such discretion. 

(3) In the order for personal payment the costs 
will be limited to such costs only as would have 
been incurred if the action had been brought for 
payment only of the debt. — Farrer v. Lacy, 
Harti^nd & Co. (1885), 31 Ch. I). 42 ; 55 L. .T. Ch. 
149 ; 53 L. T. 515 ; 34 W. R. 22 ; 2 T. L. R. 11, 
C. A. 

Amwiatums : — As to (1) ApM. Inatone v. Elmalie (1886), 54 

L. T. 730. Folld. JtmoB v. Harris (1887), 65 L. T. 884 ; 

J*ouleU V. Hili, [1893] 1 Ch. 277 ; l»owoll v. Brodhurst, 

(1901) 2 Ch. 160. ReM. Biaaett r. Jones (1886), 32 Ch. D. 

635: Williaina r. Hunt, (1905) 1 K. B. 512. As to (2) 

Polld. FalDifull r. Woodley (1889), 43 Ch. D. 287. As 

to (3) FoUd. Bissett V. Jones (1886), 32 C’h. D. 635, 

2201. .] — PouLETT (Earl) 

V , Hill (Viscount), No. 2676, post . 

2202. Sale — Action on covenant — Contract 

for sale above mortgage debt.] — The circumstances 
that a mtgee. with power of sale, has entered into 
a contract to sell a portion of the property com- 
prised in the security for a sum greater than the 
amount due on the mtge. : — Held : not a sufficient 
ground for restraining him from prosecuting an 
action upon the covenant for payment contained 
in the mtge. deed. — W tt.t.tch v. Levbtt (1847), 
1 De O. & Sm. 392 ; 63 E. R. 1119. 


ho could obtain In the ejectment suit, broufrht by mtsrees. without the leave prooeodinaB lu the actions to stand, & 

the latter should be stayed for ever. — of the ct. for sale of rntged. premises allowing: the petitioners to proceed 

(1880), 8 P. R. 321. aft<er the appointment of a I'eceiver >is4th the actions notwithstaudiu^ the 

•"“CAN. to receive the rents tSc profits of such appointment of the receiver. — Gard- 

k. Sate — After appointment premises, an order ^vas made, upon the nrr v. Bukgkss (1889), 13 P. R. 250. 

of receiver.] — Wliei-e actions were petition »»f tlie mtgrees., allowing the — CAN. 
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Part XIII. — Remedies of Mortgagee. 


T>®“ '“venant-WhUe foreclosure 

•]— Williams ». Hunt, No. 2070, 


Sub-sect. 2. — Under and Apart from 
Mortgagp:. 

2205. General rule — Lower security not destroyed 
oy lugner — ^Action at common law not suspended.] 

-—iyemble : an express security of a higher nat ure 
aoes not destroy an implied security of a lower. 
IJius a mtge. given as a security for money lent, 
does not preclude the lender seeking his remedy 
I? ®'\0'Ction of assumpsit for the money lent, 
though, at the time of the commencement of the 
acuon, the mtge. may have become absolute by 
forfeiture. The mtge. is not to be treated as a 
sat^faction, or as a suspension of the common law 
right of action.— Atxenby v. Dalton (1827), 5 
L. J. O. S. K. B. 312. 

Annoiaiwii : — ^Reld. l*i‘ice v. Moulton (18r»l). 10 C. H. .'ifil. 

2206. Personal action against debtor — & remedy 
under mortgage.]— Burneli. v. Martin, No. 2191, 
ante, 

.]— ALTjfiNBY V, Dalton, No. 

2205, ante, 

2208. ,] — An assignment of property 

for the purpose of securing debts due to be due, 
with a power of sale upon giving six months* 
notice, is only a collateral security ; A, without a 
special clause to that efterjt, does not suspend the 
remedy by action against the debtor. — E mes v. 
WiDDOWsoN (1829), 4 C. & P. 151, N. P. 

2209. — Jj — A mtgee. who has taken the 

body of his debtor in execution for the mtg<*. debt, 
is nevertheless entitled to the benefit of his mtge. 
security. — Davis v. Battine (1830), 2 Buss. M. 
70 ; 39 E. R. 323. 

2210. Sale of collateral securities — Foreclosure 
for balance.] — The mtgee. of a real estates made a 
further advance A; took, as security for the same, 
a further charge upon the mtg(;d, premises ; the 
covenant of the mtgor. for payment, & an assign- 
ment of a xjolicy of assurances on the lift^ of the 
mtgor., upon trust to receive tin; moiu'ys to become 
payable on the y)olicy, & t hereout first to jiay the 
expenses of the trust, then to apply tin; residue 
towards payment of the mtge. debt, or so much 
thereof as should remain due, & subject thereto 
upon trust for the mtgor. Upon the bill of the 
mtgee., praying a sale of the policy, & payment by 
the mtgor. of so much of t he debt as the proceeds 


much of his debt in the collateral securities may 
not satisfy (per Cur.).— Dyson v. Morris (1842), 
1 Hare, 413 ; 11 L. J. Ch. 241 ; 0 Jiir. 297 ; (IC 
E. R. 1094. 


. — nvm, rMHimoiti, Mpautitig « Boston Bauklnir 
( -o. BaII (1862). 8 Jiir. N. s. 420. Mentd. Crawford v. 
Fishor (1842). 1 Han*. 4:i6 ; Holland r. Baker (1843), 3 
Hare, 68 ; Joiio« v. HowoHh (1843), 2 Harts 342 ; Lewis v. 
Hinton (1844), 2 L. T. O. S. 4rj5 ; Parker i\ Carter (1845), 
Wilson r. Short (1848), 6 Hare. 366; 
JUlkinaon r. P^owkoa (1S:>1), U Hart>, 10.3; ViekerH v. 
Bell. Bell r. \ iekers {1S03), }> L. T. 6(H). 


Sect. 2.- SALE. 

SCB-SEPT. 1.— K.KPRESS PoWER OF SALE. 

A . Concurrence of MorUjOijor, 

See, note, l-iaw of Property Act, 1925 (c. 20), 
s. 104 (3). 

2211. Necessity for — Covenant by mortgagor to 

Join.]— (Yay r. Sharpe (1802), 18 Ws. 340, n. ; 
34 E. B. 348, U. C. 

- 1 u.nf}i(if to7Ui : — Apld. (’order r. Morurati (1811), IS Vos. 341. 
CODSd. Mottersr. Brown (1863), 33 L. ,1. Ch. »7. 

2212. ,] — Specific performance against 

a purchaser under a power of sale in a mtge. deed 
without the mtgor., though under a covtuiant- to 
the mtg(‘(*. to join in a sale, without costs. — 
tVmOERr. MoiWiAN (1811), 18 Ves. 314 ; 31 K. B. 
347. 


AnmtUdUm .'-Consd. Ford r. Hooly (18.'i7). 3 .fur. N. S. 1116. 

2213. Right of mortgagee denied by mort- 

gagor.] — Allen r. Martin (1841), 5 ,Iur. 239. 


Aumdttiwn Tipping i*. Power (is (2), 11 L. .1. Cli. 

2.57. 


2214. .1 — Ford v. IIeely (1857), 3 Jur. 

N. S. 1110 ; 5 VV. It. 510. 


Ji. ]*rovisi(ms and CondUUais of EjrercAsc, 

(a) In ficncral. 

2215. Method of sale ~ Power to sell by auction — 
Invalidity of private sale. j* -A vessel was mort- 
gaged for a nominal sum to secure an unasccTtained 
balance due U) the mtgee. with power to sell by 
public au(^tion ; & in case t he vessel could not be 
sold, the mtgee. was to hold, enjoy & possess the 
free use, t!ontrf)l & jiossession thei'eof as sole 
owner, until the full amount of his claims should 
be satisfied. Default was ma<le in payrruuit of the 
sum named before the real balaneit was ascer- 
tained, A pending the investigation theueof b<‘fore 
arbitrators, & the* mtgee. catistnl the vessel to be 
sold by privates contract : — Held : such sale wiis 
wrongful, 6c not warranted by the conditions of 
the mtge. deed, & an account of the value of the 


of the sale should be insufficient to pay, or in 
default that the mtgor. might be fon^closed : — 
Held : the mtgee. was entitled only to the usual 
decree for payment or foreclosure of the i*eal 
estate, & not to a decree for the sale of tlie policy ; 
but he was entitled to retain the policy upon the 
terms of the trust, notwithstanding the foreclosure 
of the real estate. 

The course usually recommended out of ct. to a 
mtgee. is, drst to realise his collateral securities 
& then to proceed to foreclose the mtge. for so 


ship at the time of such sale ordered to be taken, 
& the amount thereof jiaid to tls^ mtgee. — 
Brouard V, Dpmahehquk (1841), 3 Moo. P. (’. C. 
457 ; 13 K. U. 18(5, I'. U. 

2216. Power to sell by auction or privately 

— Necessity for auction before private sale.] — 
(1) Ijands were laoi'tgaged in fee, with power of 
sale by auction or private coniraert in ease of 
default in payment of the mtge. irioney. The 
mtgee. sold part of the propeu'ty by private con- 
tract, containing an agrecummt that nujrc^ than 


PART XIII. SECT. 1. SUB-SECT. 2. 

1. Effect of inconsistent prori- 
sUms in M. grave a mtgre. to T. 

of certain lands. The mtge. was In 
the statutory short form, except that 
immediately after the printed covenant 
for payment, the followinir words were 
inserted in writing: : “ It being: under- 
stood, however, that the said lands 
only shall In any event be liable for 


the parent of the mtoc.” The dis- 
tress clause remained unerased in its 
usual place, viz., after the covenants. T. 
ussiinied the mt^. to H., who distrained. 
M. now brought this action fur a 
wrongful distress ; — Held : M. was 
eutitled to recover the amount dis- 
trained for with interest Sc costs, for 
the earlier provision controlled the 
subsequent one. — ^>I cKay r. Howaud 
6 0. n, 135.— CAN. 


PART Xlll. SECT. 2, SUB-SECT. 1.— 
B. (a). 

m. Sale on breech of covenant — 
Notice to nwrlgtiuor — Particular ewe- 
nanl broken must be specified .] — 
STACEY V. Hanhks (18tt4), 20 V. L. R. 
561.— A US. 

n. Sale of iind/er vithotU land .] — 
A mtgee. (»f timbered land, whose 
mtge. contained the ordinary short 
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Mortgage. 


S ect, 2 . — Sale : Svh-aect, 1, B* (a) & (b) i.] 

half of the purchase-money might remain on 
mtge. of the land sold, for four years, if interest 
should be regularly paid, & that if a stated sum 
were laid out on the land in the erection of houses 
within a specified time, the mtge. money might 
remain for a longer stated period. On a bill filed 
by the owner of the equity of redemption to 
I'edeem & to set aside the sale : — Held : the trans- 
action could not be impeached. 

(2) A mtgee. with power of sale is not bound to 
wait till a more advantageous sale can be effected ; 
nf^ither is Ik? bound to advertise before proceeding 
1.0 a sale. 

(2) To hold that the mtgee. was bound in the 
first instance to put the prop(irty up for sale by 
auction, would be to limit, cut down the power 
giv(in by the deed, which expressly authorises a 
sale by public auction or private contract ; & 

certainly I am not prej)ared to liold that a mtgee* 
is not justified in accepting a fair offer for the 
pure hast; of the mtged. property until he hiis 
advertised the proiierty for sale (Turner, L..T.). — 
DaVKY V, DuRRANT, SMITJI V. OlJRRANT (1H57), 1. 
J)e (i. J. r)fir) ; 20 L. J. Ch. 820 ; 0 W. K. 405 ; 

V). U. 820, L. JJ. 

Aiifiotationa : — Ah to (1) Consd. TJiiirlow v. Maokonon (1868), 

L. 11. 4 Q. R. 97 ; Rottyes Maynard (188.*1), 49 L. T. 

H89 ; Rolton v. RasH, liatclitl'o Orotton, [19221 2 (Ui. 

449. Reid. Farrar v. FarrarH (1888), 40 Ch. D. SOf) ; 

OolBoii V. WllliainH (1889), 58 L. .1. Ch. .'i.'PJ. OenerallVt 

Reid. Waruur v. Jacob (1882), 20 (.'h. D. 220. Mentd. He 

Thackwray & Yomijf’a Contract (1888), 58 L. J. Ch. 72. 

2217. Postponement for stated period — If Interest 
regularly paid.] — The bkpt. executed a mtge. with 
a i)OW(‘r of salt; subject to a proviso that the power 
was not to lx; ex(*r(5ised for live y(‘ars, if the interest 
was regularly paid : — Held : tfu; mtgee. might 
have the (jommon order for sale with liberty to 
prove foi* the r<isidue . — He Theobald, Ex p. 
.Bignold (1828), 2 Doac. 151 ; 2 Mont. & A. 477 ; 
7 J.. J. Bey. 25. 

Aniwtation : -"Retd, Seaton v. Twyf(»rd (1870), 40 L. J. Ch. 

2218. Power on mortgagor becoming Insolvent — 
Whether In nature of penalty.] — In a mtge. of 
chattels, wliich was duly registered as a bill of 
sale, to secure the repa>nnent of £400 then ad- 
vanct'd, a further sum of £144 for interest & 
(‘xpens<;s, by instalments i)ayable every three 
irionths, in default of payment of any one 
instalm(;nt the whole amount remaining unpaid 
to lx‘(!omc; imnu;diately due, followed by a proviso 
that, in default of payment of tlie moneys secured, 
or any part tliereof, or if the mtgor. should become 
a liquidating debtor or bkpt., or upon the happen- 
ing of certain other contingencies, the mtgee. 
might enter, sell, & repay hiinscdf the whole of tlie 
sums du(; to him upon the security of the mtge. 
The mtgor. having become a liquidating debtor : — 
Held : the provisions of this mtge. were not in the 


nature of a penalty, & the mtgee. was entitled to 
possession of the property comprised in the mtge. 
deed.— Be Sendall, Ex p. Cochrane (1878), 9 
Oh. D. 698 ; 48 L. J. Bey. 31 ; 38 L. T. 820 ; 26 
W. R. 818. 

2210. Power subject to sanction of mortgagor — 
Sale after sanction withdrawn.] — On May, 4, 1887, 
A. deposited with B., his broker, certain shares in 
the K. CO. & signed a blank transfer. B. signed a 
receipt stating that the shares were deposited to 
secure the balance of A.’s account, & that he 
would not realise them without A.’s sanction. On 
July 23, A. wrote authorising a sale of the K. shares 
at a given price. On Aug. 5, A. wrote to B. that 
the shares in his hands would be sold by another 
broker, but at the same time directed him to sell 
certain shares other than the K. shares. On 
Aug. 27, B. sold the K. shares on the Stock 
Exchange to W., at a price above the limit fixed 
by A. on July 23. B. filled in the transfer with 
W.’s name, ^ W. sent the transfer to the co.’s 
office for registration. The co. having been 
warned by A. not to register the transfer, refused 
registration. W. moved to have the register 
rectified : — Held : on the construction of the 
correspondence between the parties, B. was an 
equitable mtgee., with a power of sale not to be 
exercised without A.’s sanction, but that sanction 
had been given & not withdrawn. — Re Kimberley 
North Block Diamond Co., Ex p. Wernher 
(1888), 59 L. T. 579, 0. A. 

(6) Provision as to Notice, 
i. In General. 

2220. Necessity for notice — General rule.] — 

Deft., a money-lender, having ajpeed with pltf., 
who was just twenty-one, & was in difficulties, to 
lend him £150 on his reversionary interest under 
his father’s will, exacted securities for £200, with 
interest at 20 per cent., reducible to 10 per cent, 
on punctual payment, & advanced only £123, but 
claimed interest on the whole amount secured. 
The ct. declared that the secuiitics should stand 
as a security for the money actually advanced 
with interest at 5 per cent., although pltf. had 
been assisted by a solr., who, however, stated that 
he was not accurately informed of the transaction. 

The terms of the iiower of sale are oppressive, 
& put pltf. completely at the mercy of deft. The 
power to sell without any notice to pltf. enabled 
deft, at any moment to extinguish the right of 
redemption (Stitart, V.-C.). — Miller v. Cook 
(1870), L. R. 10 Eq. 041 ; 40 L. J. Ch. 11 ; 22 
L. T. 740 ; 35 J. P. 245 ; 18 W. R. 1061. 
Annotatums : — ^Uentd. Tyler v. Yates (1870), L, R. 11 Kq. 

265 ; Aylosford Morris (1873), 42 L. J. Ch. 546 ; Novlll 

V. Siiolllug (1880), 15 Ch. D. 679. 

2221. Mortgage by client to solicitor.] 

— CocKBURN V. Edwards, No. 1409, ante. 


form of power of sale authorised hy 
R. 8. O., 1887, c. 107, in the exercise 
of such power sold the timber without 
the lend : — field : the sale as an 
exercise of the power was void. — 
Stewart v. Rowbom (1892), 22 O. R. 
633.— CAN. 


o. J*o{itpo7irme7U of payment of pur- 
c/iOHe-money.] — In the ordinary oa«o 
of a mt4re. sale the ct. should not force 
a pltf. inttreo. to acoept a condition 
for the i>oHtpoiuMnent iH j'ond the usual 
suty days of payiuenl of any part of 
the pui'ohase -money required to satisfy 
t^he uitffee.'s claim. — ^M oLintock r. 

® w. W. n. lO-S; SI 
O.h. n. 453 : 15 Alta. L. R. 229.— 

vAN. 


p. Originathig tnimmons for de- 


livery of possession — In order to exercise 
power.] — Deft., in 1904, had executed 
a mortgaere of a house to pltf. No part 
of principal had been paid. Sc a large 
sum due for arrears of interest. There 
w'as no prospect of deft, being able to 
pay the amo\mt due. Deft, was in 
possession Sc living in the house. Sc in 
an athdavit made by an auctioneer 
it was stated that it would be difficult, 
if not impossible, to sell the house 
while deft, was in possession. Pltf. 
applied by originating summons under 
O. 65., r. 7, for delivery of possession, 
in order to exercise the power of sale 
ill the mortgage: — Held: although 
Huoh order not granted as a matter of 
oourse, the case, a proper one, to exer- 
cise the jurisdiction. — B untan v. 
Bunyan, [19161 1 1. R. 70.— IR. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
B. (b) i. 

2220 i. Necessity for notice — General 
rule .] — A sale, without the intervention 
of a ct. of justico of mtged. lands 
situate in the mo fossil of Bombay, 
under a power of sale contained in an 
indenture of mtge. in the ordinary 
English form, is valid, if due notice bo 
given to the mtgor. of the mtm.’8 
intention to sell. Sc the sale be fairly 
conducted. — P itaaiber Naratandas 
V. Vanmali Shamji (1875), I. L. R. 2 
Bom. 1.— IND. 

2220 ii. .] — !?« Shore 

(1890), 6 Man. L. R. 305.— CAN. 

q. Kxeepiiofi to rule — Power 

in deed to sell toUliout notice,} — He 
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2222. — .] — In a mtge. to a eolr. by 

Ills Client there was a power of sale without qualifi- 
cation. It was not explained to the mtgor. that 
it was usual to insert a proviso that the jiower 
should not be exercised unless interest was in 
arrear for three months or notice to pay off had 
been given : — Held : the power could not be 
properly exercised as against the mtgor., thougli 
three months' interest was in arrear. — C'radock t\ 
Rogers (1885), 1 T. L. R. 55fi, C. A. 

2223. Exception to rule — Exceptional cir- 

cumstances — Arrangement giving time for pay- 
ment*] — In Apr. 1879, P. owed £450 to his solr. K., 
who was pressing for payment. On Apr. 11, JS79, 
he gave K. his promissory note for £400 lls. lOd., 
payable three months after date, & on May 81 
signed an agi’eement to mortgage to K. his interest 
in a railway for the £4()6 17«. lOd. The agreement 
contained a provision that, if tliat sum w^as not 
paid on July 1 1, K. should be at liberty to sell th<‘ 
l^roperty wRhout notice. The agreement was 
drawn by K., & P. had no independent- advice. 
Default having been made, K. sold without giving 
such notice as required in the common form of 
power of sale :—Held : as this was not an ordinary 
mtge. transaction, but an arrangenuuit for giving 
tlie client time for i)ayment of a debt presently 
payable, the doctrin(^ of Cockburn v. Edimrdat^ 
No. liOQ. anie, did not apply ; it w'as not incum- 
bent on K. to explain to 1*. the unusual foi-m of the 
power of sale ; h the sale could not be impeached 
on the ground tliat it wajj not authorised by the 
common form of pow’er. 

A passage was read to us from the judgment in 
Robertson v. Norris, No. 2882, j)ost, stating that 
the ct. will consider th(* exercise of a jjowc*!* of sale 
improper & will prevent it being (‘fft^rt-ual against 
the mtgor. if it is exercised, not for the puriiost^ of 
getting the mon(;y which is due on the mt^ge. to 
securer which the power of sale is given, but for 
some indirect purpose, a statenumt of law from 
which I do not dissent (('ol’TON, D.,!.). — Poolky’k 
Trustee v. Wiietiiam (ISSO), 88 (8i. 1). Ill ; .55 
L. J. Ch. 899 ; 55 J.. T. 8:J8 ; 84 W. H. 089 ; 2 
T. L. R. 808, (\ A, 

2224. Fresh notice — Acceptance of bill of 

exchange for sum due operating as suspension of 
notice — Subsequent dishonour of bill.] — Mtge. of 
the equity of rt*demption of i)i‘emis(‘s os seimrity 
for payment of a sum of money, w'it-h the condition 
that, if default sliould be made for seven days after 
notice requiring i)ayinent, the intg(*e. miglit sell. 
'J''he mtgee. subsequently gave due notice, & on 


the sixth day after took a bill at tliree months for 
the amount from the mtgor., who died the follow- 
ing day. The bill was dishonoured, & thereupon 
the mtgee., without giving any further notice, sold 
the premises to pltf., who brtuight ejectment 
against deft., the mtgor. 's widow : — Held : the 
power of sale having betm well excircised, deft, was 
not entitled to redeem, but must give up possession 
to pltf. ; the giving of the bill operated as a 
suspension of the remedy by sale, & of the running 
of the notice, both revived when the bill was 
dishonoured ; no further notice w«is therefore 
necessary. — Wood r. Muhton (IS77), 47 L. J. Q. B. 
191 ; 37 L. T. 7SS. 

Provision for protection of purchaser.] — See 

Sub-sect. 8, B. (6), post, 

2225. Sufficiency of service of notice — ** Usual 
or last known place of abode ” — Notice affixed to 
door.] — S. took a conveyance of an estate 11*0111 W., 
his fatlu^r, tht*n mortgaged the estate, with a 
powtjr of salt* on d<*fault of paymt‘nt of t-lu? mtge. 
money A interest within three mont hs tifter notice, 
in writing, given to S., his ht‘irs, exors., adminis- 
trat-ors or iissigns, or lt‘ft- at- his or their usual or 
last known i)lace t>f abode*. Tht* convt‘yauce to S. 
from W, was aftt‘iwards declart'd void, lis against- 
the creditors of W. Somi^ yt'ars aft-i^rw'ards the 
mtgee. caused the notict^ demanding paymtmt t-o 
be atlixt*d to the door of tht* houst* which w*iis tht< 
last known plact* of abtidt^ of S. ; the mtgee., a 
short time bt*fort* t ht* exfurat itm of t ht? t-lirtn^ montlis, 
eiitcTed intt) a contract- for t he sale of t-ht^ property : 
— Held : ( 1 ) as tht^ right of tht^ mt get*. undtT t-ht^ 
powtu* of sale was paramount- to that of tiui 
crt‘ditors of W., t he ntd-ice t-o H. was sulllcitmt ; 
(2) sucii notice was well Hta*vt*d by bt‘ing fixed on 
the dot)!' t)f S.’s last known plact^ of ab^)<i^^ ; (8) the 
contratd for salt^ t)f tht? j>ropt‘rty, although madt^ 
bt‘fort* the expiration of the notitu*, was not 
therefore invalid. — M a.ioh v. Waud (1847), 5 
Hare, 598 ; 32 Jur. 478 ; 07 R. R. 1049. 

Annotation H : — CODSd. Earnir i\ ^’ar^al•H (1888), 40 C3h. 3>. 

305. Reid. Eord r. llot-Jv (1857), 3 .lur. N. 8. IIKJ. 

2226. At what time notice given —Stipulation for 
six months' notice -Interest payable January 6c 
July — Not affected by Interest dates.] — A declara- 
tion in covenant set- out- an agreement, dated 
Apr. 27, J840, whcu*t*by, aft<*r nudting that deft, 
was indebted to pltfs. in £fi0, to be repaid, with 
intcjrest at 5 i)er cent-., it was agrec^d “ that the 
said sum of £ti0 shall remain in the liands of H., 
deft., from tlie date hereof, for one wliole year ; 
that, at the expiration of that ixu-iod, if tlie interest 


Bkitihh Canadian Loan & Invest- 
ment Co. Sc liAY (1888), 10 O. K. 15. — 

CAN. 

r , .] — A jiowor at 

sale in a intwre. aiitliorist^d a sale with- 
out any notici;. Default liaving been 
made in payment of the mttfe. money, 
notice of sale was given exereisahle 
fortM^ith. Shortly afterwards an 
action was brought by the mtgecs. for 
the possession of the mtged. premises 
without the Joave of a judge, as 
required by R. S. O., 1887, c. 102, s. 30, 
having been first obtained : — llt'Ui : 
the Act did not apply, there being 
no proviso for notice in the mtge. 
— Canada I^ermanent Buiuiino 
Society v. Teeter (1889), 19 O. It. 
156.— CAN. 

I, .] — Where the 

words of the short form were followed 
by the words “ Should default be made 
for two months a sale or lease may be 
made hereunder without notice ” : — 
Held : these words were effectual to 
enable the mtgee. to make a valid 
sale Sc conveyance of the whole estate 
mtged. without giving any notice 


whatever of his Intention to do sit. - - 
lie. Cotter (1903), 14 Man. b. it. 485. — 

CAN. 

a. .] — A stipula- 

tion in a mtge. that upon defuuit a 
mtgee. may sell at once, without giving 
any notice or waiting any period wliat- 
ever, gives the mtgee. the right to sell 
without giving any notice to the mtgor. 
— Public Trustee v. Morrison (1894 ), 
12 N. Z. L. R. 423.— N.Z. 

b. .] — An imme- 

diate power of sale without notice 
upon defauit is not an unusual power 
in a mtge., but under ordinary circiim- 
stance^ such a power ought to be fully 
explained by a solr. tntgoe. to the 
mtgor. If ho Is his client. — Mills v, 
Hussey (1909), 28 N. Z. L. R. 382.— 
N.Z. 

0 . After entry A — 

The power of sale contained in a mtge., 
purporting to be under Short Forms 
Act, was : “ Provided that the mtgee. 
on default for one day may, without 
any notice, enter on 6 c lease or sell said 
lands " : — Held : under the power 
entry on the land was not necessary 


prior to sale. — Clauic v. IIauvey 
(1888), 10 O. R. 159. CAN. 

J, . - R'/ierc tUte 

—Where the mtge. stlpu- 
iat-os fur a power of sale, on default, 
without notice, Sc luintains no proviso 
dispensing with the official supervision 
required by Real Property Act, a sale 
I by the mtgee., purporting to bo made 
I under that power, without compliance 
1 with the requlroirionts of Real Property 
[ Act, s. llO, or an order of the oi., 
cannot operato D) extinguish the 
rogistored title of the mtgor. — Hmitii 

V. National Trust Co. (1912), 21 

W. L. R. 97 ; 1 W. W. Jl. 1122 ; CS 
H, C. R. 618.— CAN. 

0 . Aoquudlitm of mori* 

gaye dt equity of redemption by 
assignee.] — Konklk e. Maybke (1864), 
23 U. C. R. 274.— CAN. 

f. Sufficiency of service of notice .] — 
A notice of sale under the power in a 
mtge. was addressed to the mtgor., 
then resident abroad, G., as Ills agent. 
Sc others : — Held : servioo of It was 
effective whore meide upon Sc accepted 
by G. who acted generally as agent of 
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shall be then paid, & no notice be then given to 
call in the same, the £60 shall continue in the 
hands of H. for another year, & so on from year k) 
year, until notice in writing, shall be given by B., 
pltf., to call in the same ; that twelve calendar 
months* notice, in writing, shall be given to call 
in the £60 ; & that, at the expiration of the said 
notice, the same shall be paid by instalments of 
£10, every third month, until the whole amount 
be ijaid, the first payment of £10 to be made at the 
expiration of fifteen months from the date of the 
said notice, so that the whole amount of £60 shall 
be paid by the end of two years & six months from 
the date of the said notice.” Averment that 
notice in writing, dated May 29, 1840, was served 
upon deft, to call in the princii)al sum of £()0 ; 
that, although twelve calendar months from th(i 
date of such notice & service thereof elapsed before 
the commencement of the suit, &; although six 
months from the expiration of the said twtdve 
months had also elapsed, & although two instal- 
ments had become due, yi!t deft, had not i)aid the 
same : — Held : on demurrer after tint expiration 
of the first year, the notice to i)ay off the ijrincipal 
might be given at any period of the year, & the 
time for x^a-y^uent of the instalments was to be 
calculated from the date of the notice, not from 
the day of the year corre8j)onding with the date 
of the agreement. 

It is i)crfectly jjlain, that although a mtg(‘. deed 
provides for the payment of interc^st on Jan. 1, Hi 
J uly 1 , the stixjulation as to six months’ notice for 
J'epayinent of the principal does not- mean tliat the 
notice is to be given on any X)articular day, but the 
mtgee. may give the notice at any moment of 
time.— B rown v, Hartill (1818), 2 Exch. 434 ; 
17 L. J. Ex. 278 ; 154 E. II. 501. 

2227. Form of notice — Notice requiring payment 
within six months of service.] — A power of sale in 
a mtge. deed declarcid in cas(j of default on the 
day named in the proviso for n^demption, & pro- 
vided the mtg(H\ should Iiave given six months’ 
previous notice of his intention to sell that if the 
mtge. money remiained unpaid at the exjjiration 
of tlie notice ; it should be lawful for him to sell 
at any time aff.er the expiration of the notice, so 
long as any jjart of the money should be unpaid ; 
■^IJeld : a notice was not invalid merely because 
it required x^ayment of the money at a time less 
than six months from the service of the notice. 

^ Semhle^ : even where there has been a serious 
irregularity in tJie notice to sell by a mtgee. under 
a i)ower of sale, if tiie purchaser has entered & 
exx)end ed money on the property, the ct. will not. 


in the absence of fraud, interfere to set aside the 
purchase. — Metters v. Brown (1863), 2 New Rep. 
227 ; 33 L. J. Ch. 97 ; 8 L. T. 567 ; 9 Jur. N. S. 

W. R. 744. 

Irregularity of notice — Whether ground for 
rescission.] — See No. 2227, ante. Nos. 2274, 2429, 
post 

2228. Contract of sale before expiration of notice 
— Valid.] — Major v. Ward, No. 2225, ante, 

2229. .] — Three mtgees. in possession, 

of whom P. was one, acted as their solr. in the 
transaction, sold under the powers of sale in their 
mtge. deed to a co. formed for the purpose of 
purchasing the property. The co. was to some 
extent promoted by F., who became the solr. to 
the CO. & had a substantial interest as a share- 
holder : — Held : (1) the sale could not be set aside 
on the simple ground that P. was a shareholder 
in the co., for that a sale by a person to a corpn. 
of which he is a member is not either in form or 
substance a sale by him to himself along with 
other people ; but (2) there was such a conflict 
of interest &. duty in P., of which the co. had notice, 
as to throw upon them the burden of upholding 
the sale ; (3) the co. had discharged themselves 
of this burden by showing that P. had taken all 
reasonable pains to secure a purchaser at the best 
price, Sl the price given was not at the time 
inadequate, though more might have been obtained 
by postponing the sale. 

Every mtge. confers upon the mtgee. the right 
to realise his security to find a purchaser if he can 
& if in exercise of his power he acts bond fide & 
takes reasonable precautions to obtain a proper 
price, the mtgor. has no redress, even although 
more might have been obtained for the property 
if the sale had been postponed (Bindley, L.J.). 

(4) We cannot see any impropriety in his [the 
mtgee. ’s] conduct, unless it be that he ought not 
to have agreed in Nov., to sell at a future time for 
£7,700. This, however, does not without more 
invalidate the sale (Ijndley, L.J.). — Parrar v. 
Farrars, Ltd. (1888), 40 Ch. D. 395 ; 58 L. J. Ch. 
185 ; 60 L. T. 121 ; 37 W. R. 196 ; 5 T. L, R. 164, 
C. A. 

AnnotcUions : — As to (3) Consd. Kennedy v. De Trufford, 
[189«J 1 Ch. 762 ; Nutt v. Easton, IISUUJ 1 Ch. 873. 
Apld. Hodnon v. Doans, [1903] 2 Ch. G47. Refd. Colson 
V. WlllianiH (1889), 68 L. J. Ch. 539 ; Tomlin v. Luce 
(1889), 41 Ch. D. 573 ; Bailey v. Barnes, [1894] 1 Ch. 25. 
Generally^ RsM. lie Hurst, Addison v. Toi)p (1890), 
63 L. T. 665 ; Meld v. Debenture Corpn. (1896), 12 T. L. U. 
469 ; Bath v. Standard Land Co., [1911 J 1 Ch. 618 ; Belton 
V. Buss, Ktttcliffe & Uretton, [1922] 2 Ch. 449. 

2230. Restriction of right of mortgagor — Cove- 
nant giving action for damages only — ^Sale not 
restrained for absence of notice.] — A mtge. deed 
contained a covenant by the mtgees. not to exercise 


fJ. WllITWA] 
B«01) 21 C. L. T. 122 ; 1 O. L. H. 2^ 
— CAN. 

b’/iaf iwtice should coTiialn- 
jyotvee must specify whether principal c 
ifdrrcst in default.} -M* Dos alu i 
Howk (1872). 3 V. H. (Kq.) J43.- 

of notice hey ins t 
n4ti. ]-^Whcre a power of sale in a mtge 
provides that after default of pavinoii 
for a rnontlu & a month's uotioe v 
Hale, tlie mtfirod. premises may be sole 
the month's default & notlot^ of sal 
^imot run conouri*ontly. — G ibuons i 
JJffiouoALL (1879), 26 Gr. 214.- 

Rtlpnle 

Uons of a mtge. was, that Interee 

iimviu half-yearly on . . 

provided that the mtgees. on defaul 
of payment for tliree months, may enU 
Hr ^be said lauds withor 
wifH Hi • . ^ *be mtgeeH. covenan 
With the mtgors. that no sale or lea« 


of the said lands shall be made or 
granted by them until such time as 
one motith's notice in writing shall 
bp-ve been given to tlie mtgors.** : — 
Held : a notice served at any time 
after default was suffleiont, & the 
mtgees. were not bound to wait until 
default had been made for three 
months to give Huch notice. — G uant v. 
{l'ANada Lifk Ashuranck Co. (1881), 
29 Gr. 256.— <IAN. 

l. Effect of notice — On action for 
paymetd.] — ^Pltf. gave to deft, a notice 
of sale under the power of .sale in a 
certain mtge., & also began an action 
against deft, upon the covenant for 
payment. The notice of sale was 
dated May 2, Sc the writ was issued on 
May 3 : — Held : the object of Ontario 
Mortgage Act, 1884, was to prevent 
all other proceedings wiiile the notice 
of sale Is running, & servioe of writ 
should be sot aside. — Perry v. Perry 
(1884), 10 P. R. 275.— CAN. 

m. .] — Lyon v. Ryer- 


Hox (1897), 17 P. R. 516.— CAN. 

n. Variation from Short Forms Act 
— IVo 7iotice to be given.] — lie Gil- 
christ & IsiJiND (1886), no. R. 537. 

—CAN. 

o. One month*8 notice.] — He 

Gkbrx & Artki.n (1887), 14 O. R. 
697.— CAN. 

p. Advertisement of sale — Before 
expiration of noiice.] — Whore a mtgee. 
served upon the mtgor. a notice 
demanding payment of the mtge. 
money. Sc stated tliat, unless payment 
were made within a month from the 
service, the mtgee. would proceed to 
sell, au injunction was granted restrain- 
ing the mtgee. from publishing, until 
after the expliy of the mouth, au 
advertisement of the sale of the mtged. 
premiBes. — Smith v. Brow.v (1890), 
20 O. R. 165.— €AN. 


q. Presumption of proper notice.] 
— Where a power of sale has been 
exercised Sc enjoyment thereunder has 
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theb power of sale without giving three months’ 
notice, followed, by a* proviso tbat no purebaser 
should be affected by express notice that the notice 
had not been given, & a declaration of intention 
that the covenant should operate only so as to give 
the zntgor. a right to an action of damages against 
the mtgees. : — Held : a ct. of equity had no juris- 
diction to restrain the mtgees. from exercising the 
power of sale without giving the required notice. — 
Prichard v. Wilson (1864), 3 New Rep. 350 ; 10 
Jur. N. S. 330. 

Annotation: — ^Refd. Dicker v. Angerstciu (1876), 21 W. U. 

844. 

2231. Subsequent deed of arrangement—Not to 
prejudice powers of mortgagee — Power of mortgagee 
to determine deed of arrangement — Notice to sell 
before deed of arrangement determined.]— Gill r. 
Newton, No. 2374, post. 

Notice before seizure under bill of sale.l — See 
Bills of Sale, Vol. VII., pp. 135-137, Nos. 765- 


ii. To Whom Notice to he Given, 

2232. “ Mortgagor, heirs or assigns ’’—Notice to 
infant heir & guardian.] — In a mtge. power of sale 
it was required that notice should be given to the 
mtgor., his heirs or assigns. The mtgor. died, 
leaving an infant heir ; — Held : notice to the 
infant heir & her guardian was good notice. — 
Tracey v. Lawrence (1854), 2 l)rew. 403 ; 2 
Eq. Rep. 813 ; 24 L. T. O. S. 13 ; 18 Jur. 590 ; 2 
W. R. 610 ; 61 E. R. 775. 

2233. Mortgagor, heirs, executors or adminis- 
trators ” — Notice given to executor— Whether 
devisee entitled to notice.] — Gill v. Newton, No. 
2374, poet 

2234. ** Mortgagor or his assigns ” — Second 
mortgagee — Right to damages for default.] - 
Hoole V, Smith, No. 1382, atile, 

2235. Power exercisable Immediately — Second 
mortgagee — Provision against exercise of power 
until default.] — Tozer v, Buxton (1888), 5 
T. L. R. 7. 

(c) Default in raymenl. 

2236. Necessity for provision — Six months* de- 
fault after notice — Or interest three months in 
arrear.] — Cockburn v. Edwards, No. 1409, ante, 

2237. .] — Cradock v. Rogers, 

No. 2222, ante, 

2238. Mortgage by client to solicitor.] 

Cockburn v. Edwards, No. 1409, ante, 

2239. .] — Cradock v, Rogers, No. 

2222, ante. 


2240. What amounts to default — ^Tender after 
day fixed — Post office orders — In incorrect name.] — 
Dbmarue V, Royant (1858), 2 John. & H. 425, n. ; 
70 E. R. 1124. 

2241. Tender after time on day fixed.] — 

Notice for payment of a mtge. at 3 o'clock, is not 
forfeited where there is an attendance before 
4 o’clock. — Knox v, Simmons (1793), 4 Bro. C. C. 
433; 29E. R. 975. 

2242. Reasonable opportunity must be 

given to comply with demand.] — Declaration on a 
deed, whereby pltf., in consideration of money 
lent to him by deft., assigned to deft, certain 
goods, subject to a proviso for redemption on 
repayment on Mar. 5, 1870, “ or at such earlier day 
or time as deft, should appoint for payment by 
notice in writing ” ; with liberty on default in 
payment to seize & sell the ^ods. Breach : 
that deft, without giving pltf. notice of an appoint- 
ment of any reasonabh; earlier day than Mar. 5, 
1870, for payment of the money, & before any 
default in payment, sidzed & sold pltf.’s goods. 
Pl(‘as ; tliat before seizing & selling the goods, to 
wit, on Apr. 30. 1861, deft., in pursuance of & 
under the provisions in tlio deed, duly gave pltf. 
a notice in writing, appointing an earlier day tlian 
Mar. 5, 1870, for payment of the money to wit, 
at two o’cloerk of the afternoon of Apr. 30, 1861, 
but pltf. did not pay same : — Held : the plea 
was bad, inasmuch as a notice for payment on 
the same day the notice was given was insufficient ; 
& also it was consistent with the plea that the 
aeizurti A sale were before default in payment at 
the time mentioned in the notice. — lioOERS v. 
Mim'ON (1862), 7 H. ifc N. 733 ; 31 L. J. Ex. 275 ; 
subsequent proceedings^ 2 F. &; F. 768. 

2243. .] — To secure a floating balance, 

pltf. convf‘y(id io defts. by bill of sale the 
machinery, etf\, in upon i>ltf.’8 mill ; the bill 
of sale contained a proviso for redemption if pltf. 
sliould instantly on demand, & without delay on 
any ])reten(M^ whatsoever, pay the sum duo ; it 
providcMl that the demand might be made personally 
on pltf. or by giving or leaving verbal or written 
noiitu; k) or fur him at his i)Iace of business, etc., 
HO nevertlielesK that a demand bo in fact made ; 
that on tie fault tjf payment defts. might enter, 
A seize, A Hell, but that until default pltf. should 
remain in ])OH8eHsion. In pltf.’s absence from his 
place of business, a demand was made there by 
defts. upon his son, who stated his inability to 
meet ; & defts. immediately seized : — Held : 

the notice retpiireti by the deed in case of pltf.’s 
absence was such a notice as mght be reasonably 


contlmiod for a long time, a prosurnp- 
tlou arises that all proper uotJccH of 
its intended exercise were given. — 
Bkkard V. Bbuneau (1915), 8 W. U. 
635.— CAN. 

r. Effect of regiMration of ruiticc.l 
— After the registration by a nitgex?. 
<jf notice of intention to exercise his 
power of sale the registrar has no duly 
consider or deal with any iiifomitil 
notice of nilsreprcHontation on the 
part of the iiitgoc. regarding the con- 
sideration in the mtge. on which the 

E roceodlngs are being taken before 
im . — Re Registration of a Cer- 
tificate OF Lis Pendens. (Sask.), 
11917] 1 W. W. R. 302.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— 
B. (b) ii. 

t. ** MortgagoTt heirs, executors or 
administrators to adminis^ 

trairix — Whether hetr entiUed to nofioc.] 
— A power of sale in a mtge. required 
notioe upon default to be given to the 
mtgor., his heirs, exors., or admlnis- 
trmrs/* or left for him or them at his 


or their lost or iiHiial phiot? of abode, 
before cxerciHing the pow<*r : — UeUt : 
a notice which wom starved ui>ori Mn; 
widow, wtio was also tlio adinlrdHtra- 
t rlx of the decjiiased iiitgor., A Jiddn3HHed 
to her os such uddow, was liiHUfllleierit, 
bwaasc not scrvi^d also upon the tndr- 
at-law of the mtgor. — liAKThETr r. 
JVLL (1880). 28 Gr. 140.— CAN. 

2235 i. Power rxereistdilc imtnediairlg 
— Second mortgager. — Prnvisittn (jaairet 
fxercinr of jKturer until rlr.fuult .} — 
Dominion Trust Co. v. Bowku (B. (;.) 
(1906), 3 W. L. U. 157.— CAN. 

a. Surety.] — Where rntgoc^s. sold 
the intgfMl. premises without notlcu 
U) a 8urt*ty for part of tlie debt : — 
Held : tliey were liable as between 
thomsolvoH &: the surety for the full 
value of the pr»>perty. — Marti .n v. 
Hall & Nichols (1878), 25 Gr. 471. — 
CAN. 

b. Execution creditors.] — In tak- 
ing proceedings under a power of sale 
In a mtge. drawn under Short Forms 
Act, execution creditors of the mtgor. 


come within the scope of the word 
“ ussigriH," He tiH such are entitled to 
notice under powesr of sale, but only 
those having exe<!Utlons in the KherlflT'H 
tiands at the time noti(;e of default is 
given need be served. — Re Abbott Hi. 
Mbdcalf (1891), 20 G. U. 299.-— CAN. 

0 . Paxty haring interest in land.] 
— Held : there being an existing 
interest in the land vestiKi In or claim- 
able by pltf. of which the mtgor. hml 
exiiresM notiwj, pltf. was ontltied to 
notice of the sale. — H tkwaut r. How- 
HOM (1892), 22 O. U. 533.— CAN. 

PART Xlll. SECT. 2. SUB-SECT. 1.— 
B. (c). 

d. Evidence of defaiiU — What 
anufunts to — .Sale under power, ]^ 
Hugiu^ V. liirrLEUOK (1894), 10 

Man. L. It. 13.— CAN. 

t. Default in payment of interest 
— Before principal due.] — Qu. : 
wliether, if default is made in pay- 
ment of interest before the principal 
becomes due, the mtgee. is entitled to 
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Seel. 2.—Sak; Sub-gect. 1, B. (c), C. & J?.] 

supposed to rea«h jjltf., & to give him an 
opportunity of complying with it within a reason- 
able time ; & the seizure was, therefore, not 
justified. — Massey v. Sladbn (1868), L. B. 4 
Exch. 13 ; 38 L. J. Ex. 34. 

Annotations: — Consd. Wharlton v. Kirkwood (1873), 29 

L. T. 644. Refd. Mooro v. Hhelley (1883), 8 App. Cas. 

285. 

2244. Demand by agent — Reasonable time 

must be given to Inquire Into agency.] — Where 
by the terms of a mtge. deed pltfs. were to remain 
in possession on their own account, & manage 
the mtged. property until they should make 
default in payment of the mtge. money upon 
demand in writing in manner specified, & such 
demand was made on the wife of one of pltfs. 
during pltf.’s absence by a person who represented 
himself as deft.’s agent^ & upon non-payment 
deft forthwith entered upon possession & seized 
tlie mtged. property ; — Held : in an action of 
trespass against the rntgec., such non-payment 
before pltfs. had had any opportunity to inquire 
into the tiniih of the alleged agency did not con- 
stitute default, & deft, was liable to the mtgors. 
in substantial damages. — M oork v. Shelley 
( 1883), 8 App. Cas. 285 ; 52 L. J. P. C. 35 ; 48 
L. T. 918, P. C. 

2245. “After account current had been 

closed “ — Notice of appointment of trustee for 
creditors — Equivalent to closing account.] — A 

customer of a bank mortgaged to the bank a 
policy of assurance on his life & secure the amount 
from time to time owing by him to the bank in 
account current. The mtge. provided that the 
statutory power of sale should bo exercisable by 
the bank if, among other events, default should 
be made in payment of the balance owing for the 
spacjo of one calendar month after the account 
current had been closed. On Nov. 9, 1899, the 
customer wrote to the bank manager : “ There 
was a meeting of (jreditors yesterday. . . . They 
agreed to accept all the assets I had. I gave them 
to understand that I was insured ... & that you 
held tlio i^olicy ... as security for your account. 

. . . TJiero was a trustee appointed. Trusting 
every one will get 20s. in the pound,” etc. On 
pec. 18, the bank sold the policy under the power 
in the mtge. : — Held : the letter amounted to a 
closing of the account, & the bank were justified 
in realising their security. — B erry v. Halifax 
( 'OMMERCIAL BANKING C-O., LtD., 11001] 1 Oil. 188 ; 
70 L. J. Ch. 85 ; 83 L. T. 065 ; 49 W, B. 164 ; 45 
Sol. Jo. 98. ! 

.J — Sec^ further y Bills of Sale, Vol. VII., | 

pp. 135-137, Nos. 765-771. ! 


C. Extinguishment of Power. 

2246. Deed securing further advance — Omitting 
power of sale.] — By a deed of 1 812, mtgor. assigned 
to mtgee. a policy of insurance ; in a deed of 1813, 
between the same parties, upon a further advance, 
there was a power to sell the policy if the mtge. 
money were not paid on a given day ; but upon a 
further advance in 1822, with conversion of 
unpaid interest into principal by a third deed, the 
power was omitted. The mtgee. having after- 
wards advertised the i)olicy for sale under a power, 

the mtgor. having refused to concur in the 
conveyance : — Held : a purchaser was entitled 
to recover back the deposit money paid on the 
sale. — Curling v. Shuttleworth (1829), 6 Bing. 
121 ; 3 Moo. P. 368 ; 8 L. J. O. S. C. P. 113 ; 130 
E. R. 1226. 

Annotations: — ^Mentd. Boyman v. Gntch (1831), 7 Bing. 
379 ; Young v. KobertB (1852), 15 Beav. 558. 

2247. Recital in transfer of mortgage — No in- 
tention to exercise power — Assignment of all powers 
& remedies under previous mortgage.] — ^A mtge. 
deed, dated .Tunc 15, 1825, contained a covenant 
to pay the mtge. debt twelve months after date, 
with a power of sale in ca.se of default A transfer 
of the mtge. dated July 2, 1830, recited that the 
old power of sale had not been & was not intended 
to be exercised, & contained a covenant to pay 
f ile mtge. debt seven years after that date, with 
a power of sale in case of default, & also assigned 
the debt & all powers & remedies for recovering 
the same Ha all the benefit of the previous mtge. — 
Held : the old power was not extinguished. — 
Boyd v. Petrie (1872), 7 Ch. App. 385 ; 41 
L. J.Ch. 378; 26 L. T. 460 ; 20 W. R. 613, L. J J. 

2248. Ineffectual attempt to sell.] — Henderson 

V. AhTWOOD, AsTWOOD V. COBBOLD, COBBOLD V. 
Astwood, No. 2306, post 

2249. Effect of order nisi for foreclosure.] — 
An order nisi for foreclosure does not extinguish 
the power of sale of the mtgee. over the mtged. 
property, but, until foreclosure absolute, the 
power can only be exercised by leave of the ct. 

-Stevens v. Theatres, Ltd., [1903] 1 Ch. 857 ; 
72 L. J. Oh. 764 ; 88 L. T. 458 ; 51 W. 11. 585 ; 
19T. L. R. 384. 

AmuMions : — ^Reld. Lloyds Bank v. Colston (1912), 106 
L. T. 420. Mentd. Halkett v. Dudley, 11907] 1 Ch. 590. 

D. Other Cases. 

2250. Effect of express power — ^Rlght of fore- 
closure not prejudiced.] — (1) The mtgee, of a 
reversionary interest in stock in the public funds, 
with a power of sale, may bring his bill for fore- 
closure ; & is entitled to a decree in the common 
form for an account, &, in default of payment, for 
foreclosure. 


Insist on the payment of the principal 
money os a coiKlltlon of abstaining 
/roin tlio exercise of his power of sale, 
^ is not. bound at any time before sale 
lo accept his iutei*e8t in arroar with 
expenses. — Bukxk v. Htuaut (1884), 
3 N. Z. L. li. 247 (8. C.).-— N.Z. 

PART XIII. SECT. 2, SUB-SECT. l.~C. 

2249 i. Effect of order nisi for fore- 
dosiire .] — A mtgee., having obtaiuod a 
loreclosurt) order nisi, shortly after- 
wards, &; before the period allowed for 
making absolute the order nisi had 
expired, entered into an agreement for 
the sale of the mtged. premises to a 
purchaser who had knowledge of tho 
foreclosure proceedings : — Held : the 
mtgee., could not, after the order nisi 
tor foiDclosure & before it was made 
a^plute, tixeroiso Ids power of sale 
without tho leave of the ct,-— D eBkck 
V. Canada PEjaMANENx Loan & 


Savings C^o. (1907). 12 B. C. R. 409 ; 
4 W. L. U. 91.— CAN. 

f. Payment of arrvnrs.] — IMtf., as 
assignee of tho mtgor., w’as entitled 
t,o restrain proceedings under the 
power of sale In tho mt^.. upon pay- 
ineut of arrears of interest &. costs, tho 
principal not being duo exetmt under 
the acceleration clause. — Todd i>. 
L1NK1.ATKR (1901), 21 C. L. T, 184 ; 
1 O. L. H. 103.— CAN. 

g. Lapse of time .) — A intge. on 
lands was given as additional security 
for tho lunount secured by a chattel 
mtge. On default in payment, a 
warrant was Issued under the chattel 
mtge., & the goods w'ere seized & 
taken out of the mtgor. *8 possession. 
More than ten years afterwards, the 
mtgor. 's possession of tho land not 
having been in any way interfered with, 
an assignee of the mtgee. attempted 
to exeroiso tho pow'or of sale in tho 


mtge. of tho lands : — 7/eld : t ho 
intended sale was a “ protJt'odiug ’* 
wltliin R. S. O. 1897, c. 133, s. 23, 
which the assignee was jirecluded from 
taking under that HtK*-t.. after ten 
years. — M cDonald r. Guundy (1904), 
8 O. L. R. 113 ; 3 O. \V. R. 731 ; 24 
C. L. T. 356.— can. 

PART Xlll. SECT. 2, SUB-SECT. 1.— D. 

h. Appoiivtineni of rexxiver — JKc- 
edver not agent of mortoagee.) — ^Mtgee. 
was to have power to sell If the interest 
was three months in arrear : — Held : 
not to be cause agalust a conditional 
order for a sale that the property had 
been mismanaged by a receiver, & 
that thereby the interest had fallen 
Into arrear, the receiver not being the 
agent of the mtgoe . — Re Lank (1850), 
14 L. T. O. S. 472.— IR. 

k. Applicalion far injundUm — 
By second mortgagee.] — When second 
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The only question then is, whether the circum- 
stance, that the interest of the mtgee., from the 
nature of the property, can only be equitable, 
excludes him from the right to the decree of fore- 
closure which he seeks. This question is answered 
by the cases which affirm the title of a second mtgee. 
to foreclose the mtgor., although he does not 
redeem the first mtgee., or take any steps to get 
in the legal estate. These cases decide, therefore, 
that the mtgee. of an equitable interest in property 
is entitled to foreclose the equity of redemption, 
leaving the legal title in a third party (Shadwell, 
V.-C.). 

(2) Trustees appointed to sell a reversionary 
interest in stock, &; pay off a mtge. thereon, & 
hold the surplus for the mtgor. are not necessary 
T>arties to a bill of foreclosure brought by the mtgee. 
— Slade v, Rigg (1843), 3 Hare, 35 ; (57 E. R. 28(5. 
Annotaiicm : —As to (1) Folld. Wayne v. Hanham (1851), 

U Hare, 62. 

2251. Threat to exercise power — By solicitor of 
mortgagee — Excessive charges paid under threat— 
Recoverable.] — The soh*. of a mtgee., with a power 
of sale, refuses to desist from selling unl(‘ss the 
mtgor. will pay expenses, with which ho is not 
])roperly chargeable : — Held : money pai<i under 
such compulsion, may be r<Hiovered back. — 
C^LOSE V. Phipps (1844), 7 Man. (1. .58(5; 8 
Scott, N. R. 881 ; 135 E. R. 23(5. 

Annotation Apia. FruHur v. l*(3iidlcbiiry (1862), 31 L. J. 

‘ C. P. 1. 

2252. Appointment of receiver— Trusts subject to 
power of sale — Not so declared in appointment — 
Receiver bound to Join in conveyance.]— A mtgor. 
&; a mtgee. with a i)Ower of sale joined in demising 
the mtged. hercditannmts to a receiver upon trust 
at the request of the mtgee. during the continuance 
of the security, <fc at th<* ro(iuest of (he mtgor., 
afttu* satisfaction of the sums sccui'cd, to grant 
leases of the premisc^s in su(di manne^r^ as the 
person making such reiiuest should apj)oint, but 
to permit the? mtgor. to recudve the remis until 
default was made in })ayin(!nt of IIhj mtge. money 
or interest, ^ upon trust after dtdault to r(*ceive 
the rents & apply th(5 same in kijequng down the 
interest upon the mtge. Tliese trusts way not 
declared to be? subjc(;t to the power of sale in the 
mtge. :—Held : they were so in effect, Ac the 
receiver was bound without th(; concurrence of the 
mtgor. to join, in conveying the hereditament's to 
a purchaser from ilw mtgee. under tlie power of 
gale. — K ing r. IIeknan (1853), 3 De G. M. Ac G. 
890 ; 43 E. R. 348, L. .7J. 

2253. Equitable mortgage with agreement for 
legal mortgage— Sale by mortgagor to third party— 
Execution of mortgage — Sale by mortgagee ^der 
power— Third party trustee for purchaser.]— In 


May, 1840, J. W. deposited title deeds as a security 
for to be advanced to him, Ac signed a memo- 
randum engaging to execute a mtge. deed when 
called upon to do so. In June, 1840, Ac before any 
mtge. was executed, J. W. sold the premises com- 
prised in the title deeds, &, treating the intended 
mtge. as in existence, conveyed the property to the 
purchasers, “ subject to a certain mtge. to, etc., 
for securing £200 Ac interest, but with the benefit 
of the provisions for redemption, contained in the 
mtge. deed.’* The purchaser's made no inquiry 
of the intended mtgoes. respecting the contents 
of the supposed mtge., Ac shortly after the purchase 
the £200 was advanced, Ac in July, 1840, J» W* 
executed a mtge. w'ith a power of sale, under wluch 
the mtgees. sold the premises to pltf. Upon a bill 
filed by pltf. against the purchasers from J. W. : — 
Held : the power of sale was validly created ^ 
against the latter, Ac they were declared to be 
trustees of the legal estate for pltf. Ac ordered to 
convey the same accordingly. — L eigh kLOYD 
(18(55). 2 De 0. J. Ac Sm. 330 ; (5 New J 

34 L. J. Vh. (54(5 ; 12 L. T. 813 ; 13 W. R. 1054 ; 4(5 
E. R. 403, L. C. ^ 

2254. Defect in terms of power— Evidence of de- 
fault in payment— Purchaser not exonerated from 
inquiry.]— In 1818, certain freehold property w^ 
mortgaged by tlie tlien owner, tlio form of tht) 
mtge. being a ctinveyance of the fee simple to 
trusG^es upon trust, at any time after the cxpiia- 
tion of six months from the date named for inpay- 
ment of the principal, to sell the property, Ac dis- 
charge the debt, etc., out of the proceeds, & to 
pav the residue to the mtgor.. Ids exors., adminis- 
trators, or assigns. The dtied contained a proviso 
for redemption, Ac also i)rovisions making the 
riiceipt of tJie trustei^s, their heirs or assigns, a 
sufficient dis(!harg(5 to a purchaser of th<i lu'operty, 
& exonerating any purcluist^r from st’icing to tlie 
application of tin? purchas<^-moiiey, Ac rendering 
unntJCOHsary th(; concurrents* of t he mtgor., or Ins 
heirs, in any conveyance und(*r the trust for salt^ 
Thti deed, ljowt*vf?r, did not contain any provision 
exonerating a purchaser from in< (Hiring wlicUior 
default had b(‘(in madtJ in paymcuil of jirincipal or 
interest, nor as to wliether anytliing was owing on 
tbti stKmrily. The mtgor. died in 1830, having by 
his will dt^vised the property compristjd in the mtge. 
to Htiveral of liis children in succession, os tenants 
for life, with remainders over. The lost surviving 
tenant for life died in 1887, Ac shortly afterwards A. 
Ac B., in w^hom the mtge. had become vested by 
transft^r, there liaving previouslv been several 
mesne transfers, contracted to sell the propeity. 
Tlie vendors sold as mtgi^es., in pursuance, of the 
trust contained in tlie mtge. i—Ueld : without the 
concurrence of all the prjrsons at prf?sc*nt entitled 


mtgoo. applied for an injunction to 
stay ftrst inttirec. from 
premises under power f)f sale In nls 
mt«©. :—IIeld : the ct. would not 
interfere to stay sale uiiless H^oud 
intgee. brouprht amount claiiiied Inm 
t-.Lor subraitU^d to bo bound to pay 
whatever should be tound due. 
Bank op Nf.w 8oirrH Walk^^ 

& Sandeman 11 fc*- w. 

S. C. R, (Kq.) 1.— AUS. 

l. Highi of wartgagee 

to exercise j/oirer — Although ngfU to 
recover morigage money barred by 
of txme.}-Rt AuepAix^v DEPOSIT A 
Mobtoaor Bank, Ltd., (1907] V. L. R. 
348.— AUS. 

m. RigU of mortgagor resale^ 
Misdescription of 

t?. Blaiklock (1873), R. E. !>• ^*5. 
CAN. ^ ^ . 

n. Sale by way of exch(^e.)^A 
mtgee. with power of sale under tohort 


FonriH Act can exercise the power by 
way of exchange for other land instead 
of. In the usual way, by sale for monc/* 
— SMITH V, Sl'KARS (1892), 22 O. R. 
286. — CAN. 

o. Obligcdion to curry out eale .) — 
rA'iTKBSON V, Tannkk (1892), 22 O. U. 
384.— CAN. 

p. Defect in mortgage.] — In a 
lutge. which was liitcndea to be taken 
in the name of the intgfM)., she, by 
mistake, was describi^d by a nmiio 
which was not her real name, & wjilch 
was one she had. never assumed or 
l)een knowTi by : — Held : the legal 
estate did not pass to her by the mtge., 
whatever Its operation in oanlty ; « 
she could not make a good legal title 
to a purchaser under the power of sale 
.oontained In the mtge. — Burton r. 
Douoall (1899), 30 O. R. 643.— 
CAN. 

q. Estate taken by purchaser .} — 


JJeld ; the purchaser under a power of 
sale in a which conveys the land 

to the xntgeo. without mention of 
“ his heirs, *' does not take a legal 
esUto In ff !0 simple In the lands.— 
MiLLAUD r. GliBGOlUK (191.5), 12 

E. L. K. 401; 11 I). L. U. 639 ; 47 
N. 8. R. 78.— CAN. 

r. Sale bit mortgagfjr of part of 
mortgaged property .] — The right of a 
mtgee. to bring any portion of the 
tntgod. property to sale is not ciw- 
tailed by the mtgor. Hubw>quently ip 
tlie mtge. selling a portion of the mtged. 
property Ut a Udra nerson.— B iiikabi 
Das e. Dalip Hinou (1896), 1. L. R. 17 
AH. 434.— IND. 

t. night of mortgagee to charge 
commission.)— A nitgw. who sells the 
property, is not entitled to clmige 
commission on the sale, but will bo 
reimbursed for his expenses Sc loss of 
time. — U uthkhfobd v. Murray Sc 
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Sect. 2.Salc: JSub-8ecLl,D,; sub-sect. 2, A., B., Habdwick, C.).— Kemp v. Westbrook (1749), 
C* ! evb^scct* 3, A*j 1 V6S. Sen. 278 $ 27 E. R. 1030, L. 0. 


to the equity of redemption, it was necessary, in 
order to enable the vendors to make a good title 
to the property, that they should, by obtaining 
statutory declarations, furnish evidence of the 
subsistence of the mtge. from the death of the 
mtgor. down to the date of the sale. — Re Edwards 
& Rudkin to Green (1888), 58 L. T. 789. 

2255. Mortgagee selling as absolute owner — 
Validity as sale under power.] — Henderson v . 

AsTWOOD, ASTWOOD V. COBBOLD, COBBOLD V. 

Astwood, No. 2306, poeL 

See, also. No. 2272, post, 

2256. Sale by mortgagor with concurrence of 

mortgagee — Default of common agent receiving 
deposit^Liabllity for loss.] — A mtgor. contracted 
to sell the estate, & one of the conditions was, that 
the purchaser should pay a deposit to the 
auctioneer. The nitgee. afterwards concurred in 
& adopted the (jontract. A loss having occurred 
by the insolvency of the auctioneer : — Held : as 
between the purchaser A rntgef;., tlie latter stood 
in the shoes of the. vcjndor A must bear the loss. — 
Howe v. May (1854), IS Beav. 613 ; 52 E. R. 241. 
Anmitaiion Burrow v. White (1802), 2 John. & H. 

:»H0. 

Com^iarc No. 2475, post. 


8ub-se(!t. 2. — Implied Power of 8ai.e. 

A, To Whai Mortgages Applicable, 

2257. Mortgage of exchequer annuities.] — 
Ex(jhequer annuities were assigned by way of 
mtge. for securing i*5,00() & interest. The money 
not being paid, the mtgee., after repeated notice 
to tlu^ (ixor. of the mtgor., & demand of his money, 
sold tJie annuities on the Exchange, at the market 
I)ric(5 : — Held : this was a good sale, & there was 
no necessity of previously foreclosing the equity 
of redemption. — Wilson v, Tookeii (1714), 6 
Bro. J*arl. Cas. 1 93 ; 2 E. R. 622 ; sub nom. 
Tucker v, Wilson, 1 P. Wins. 201, H. L. 
Annotations : — Reid. Locjkwood v. Ewer, Child v. Chanstllct 

(1742), » Mod. Kop. 275 ; lie Morrltt, Ex p. Official 

kocolvcr (1«8()), 66 L. T. 42; Dovorges v. Sandoman, 

Clark, [1«02J 1 Ch. 57« ; Stubbs r. Slater, [11)101 1 Ch. 632. 

2258. Mortgage of stock.] — In the year 1708 A. 
bori’ows of B. £2,000 & for security assigns t-o 
B. £2,500 East India stock, &, gave his bond for 
the same sum payable July following ; B. signs 
a defeasance, by wdiich he covenants, that if A. 
paid principal h interest in July he would re- 
transfer. The stock sinking in value, several 
calls were made, wdiich B. paid, & upon the last 
call B. had paid £24 over & above the £2,500 ; & 
the stock afterwards increased in its value. B. 
continues in possession until the year 1715, & 
then sells out this £2,500 stock, & united it to 
other stock of his own, & died ; & in 1720 a bill 
is brought to redeem, but was dismissed on account 
of the length of time ; & this being a personal 
pledge, tliere was no occasion to foreclose. — 
Lockwood v. Ewer, Child (I.<ady) v, Chanstilet 
(1742), 9 Mod. Rep. 275 ; 2 Atk. 303 ; 88 E. R. 
448, L. C. 

2259. .] — The pawnee of stock is not bound 

to bring a bill of foreclosure of the equity of 
redemption of the stock, but may sell it (Lord 


Annotations : — ^Befd. Dyson v, Morris (1842), 1 Hare, 413 ; 
Banner v. Berridge (1881), 18 Ch. D. 254. Ilentd. Leeds 
V. Amherst (1846), 2 Ph. 117. 

2260. Equitable mortgage — ^By deposit of deeds.] 
— Where an equitable security is given by the 
deposit of dee^, pltf., on a bill brought to give 
effect to his security, is entitled to a decree for a 
sale. — Pain v. Smith (1833), 2 My. K. 417 ; 39 
B. R. 1003. 

Annotations : — Dbtd. Brocklehurst v. Jessop (1835), 7 Sim. 
438. Consd. Tuckley v, Thompson (I860), 1 John. Sc H. 
126. Reid. Ashworth v, Moiinsey (1853), 9 Exoh. 175. 

2261. .] — A deposit of deeds by way of 

mtge. gives neither mtgor. nor mtgee. a power of 
sale (Chitty, J.). — Re Rebbeck, Bennett v, 
Rebbeck (1894), 63 L. J. Ch. 696 ; 71 L. T. 74 ; 
42 W. R. 473 ; 38 Sol. Jo. 399 ; 8 R. 376. 
Annotations : — ^Mentd. Re Barrow-in-Furness Ckwpn. Sc 

Ilawlinson’s Contract, [1903] 1 Ch. 339 ; Re Henson, 
Chester v. Henson, [1908] 2 Ch. 356. 

2262. On death of mortgagor.] — ^Brockle- 

hurst V, Jessop, No. 2849, post. 

2268. .1 — Perry v, Keane, Perry v, 

Partrid(4E, N'o. 2858, post, 

2264. Absolute purchase held to be avaUable as 
security only — Power not Implied.] — ^Whero an 
absolute purchase is held, in consequence of the 
relation between the parties, to be available as a 
security only, the ct. will not import into the 
transaction a power of sale. — Pearson v. Benson 
(1860), 28 Beav. 698 ; 54 B. R. 496. 

2265. Mortgage of chattels — ^After default when 
time fixed for payment.] — When goods are deposited 
as a security for the repayment of a loan of money 
on a future day certain, though without any 
express stipulation that the pawnee should have 
power to sell on default of payment on the day, 
semble : such a power of sale is implied by law 
from the nature of the transaction. 

But where there is no stipulated day for pay- 
ment, or where the stipulated time has been 
rendered indefinite by a subsequent agreement 
bcitween the parties, it is not competent to the 
pawnee to sell without a proper demand & notice. 

A notice that he will sell unless an excessive 
sum be paid immediately is not such a notice as 
will justify the sale. — ^Pigot v. Cubley (1864), 
15 C. B. N. S. 701 ; 3 New Rep. 607 ; 33 L. J. C. P. 
134 ; 0 L. T. 804 ; 10 Jur. N. S. 318 ; 12 W. R. 
467 ; 143B.R.960. 

Annotations : — ^Distd. Deverges r. Sandeman, Clark, [1002] 
1 Ch. 679. Bxpld. Stubbs v. Slater, [1910] 1 Ch. 632. 
Mentd. Donald v. Suckling (1866), L. 11. 1 Q. B. 585 ; Cox 
V. Liddell (1895), 2 Mans. 212. 

2266. .] — Ab a general rule the pawnee 

of chattels has no right to sell them, unless a time 
was originally fixed for their redemption & that 
time has expired, or unless he has made a demand 
on the pawnee for payment of which is due to 
him (Fry, J.). — ^France v. Clark (1883), 22 Ch. D. 
830 ; 62 L. J. Ch. 362 ; 48 L. T. 185 ; 31 W. R. 
374 ; ajgrd. (1884), 26 Ch. D. 257, C. A. 

Annotations :'--CoiiMA, Fry v. Smellic, [1912] 3 K. B. 282. 

Refd. Easton v, London Joint Stock Bank (1886), 55 L. T. 
67 8. Mentd. Hutchison v. Colorado United Mining Co. Sc 
Hamill, Hamlll v. Lilley (1886), 3 T. L. R. 265 ; Willianas 
V. Colonial Bank, Williams v, London Chartered Bank of 
Australia (1888), 38 Ch. D. 388 ; Simmons v, London 
Joint Stock Bank, Little v. London Joint Stock Bank 
(1890), 39 W. R. 449 ; Moore v. North Western Bank 
(1891), 64 L. T. 456 ; Faulks v, Atkins (1893), 10 T. L. R. 
178 : Powell V. London Sc Provincial Bank, [1898] 2 Ch. 
555 ; Fox v. Martin (1895), 64 L. J. Ch. 473 ; London Sc 
Midland Bank v. Mitchell, [1899] 2 Ch. 161 : Watkin v. 


Hutchins (1880), 0 Nlld. L. R. 227. — 

NFLD. 

a. Application for leave to seU .] — 
>Vhere a clause in a mtge. bond confers 


on the mtgee. a right to sell the 
hypothecated property on failure of the 
mtgor. to make due payment of instal- 
ments of capital Sc interest, the proper 


procedure is for the mtgee. to apply 
to the ct. for leave to sell . — Ex p. 
INDWE Mutual Building Sooikty 
(1906), 16 C. T. R. 1137.-HB, AT. 
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J Herdman r. Wheeler, [19021 

J A 'V^eeton, devedon & Portishead 

T. L. R. 272 ; Lloyd’s Bm^v. 

Cooke, [1907 ] 1 K. B. 794 ; Stubbs v. Slater & Bond (1910), 
; Macmillan v. London Joint Stock Bank, 

11917] 6 Iv. B. 439. 

2267. -- — ,] — migee. of personal chattels 

which are in his possession is not in a worse position 
than a pledgee, & where there is no express power 
of sale given by the mtge., he has, after default 
in payment, & after he has given the mtgor. a 
reasonable time to pay the money due, a power to 
sell & give a good title to the purchaser (Cotton, 
L.J .)* — Re Morritt, Ex p. Official Receiver 
(1886), 18 Q. B. D. 222 ; 56 L. J. Q. B. 139 ; 56 
L. T. 42 ; 35 W. R. 277 ; 3 T. L. R. 266, C. A. 
Annptaiiom Confid. Calvert v. Thomas (1887), 19 Q. B. D. 

204 : Deversres v. Sandeman. Clark, [1902] 1 Ch. 679. 

Reid. Re Cleaver, Ex p. Rawlinm (1887), 18 Q. B. D. 489 ; 

Watkins r. Evans (1887), 18 Q. B. 1). 380 ; ThoKimrchow. 

[1^1®! P* 221. Mentd. Lumley v, Simmons (1887), 34 

Ch. D. ()98. 

See, further, Pawns and Pledges. 

Shares.]— Companies, Vol. IX., p. 416, Nos. 
2688, 2689. 


i?. Requirements as to Notice. 

2268. Necessity for — General rule.] — Wilson v. 
Tooker, No. 2257, ante. 

2269. .] — Re Morritt, Ex p, Officiai. 

Receiver, No. 2267, ante. 

2270. No time for payment stipulated.] 

— PiGOT V. Cubley, No. 2265, ante. 

2271. .] — France v. Clark, No. 

2266, ante. 

2272. .] — The mtgce. of shares, 

the mtge. not being by deed, has, in the absenct* of 
an express power of sale, an implied power t<j sell 
the shares on default by the mtgor. in payment of 
the amount due at the time appointed for payment, 
or, if no time be lixed, then on the expiration of 
a reasonable notice by the mtgee. requiring pay- 
ment on a day certain. A month’s notice, or even 
less, would be a reasonable notice. 

I do not think that the fact found by Far well, 
J., that defts. sold bond fide, believing themselves 
to be absolute owners, precludes them from defend- 
ing themselves on the ground of a power of sale 
which they were entitled to exercise (Stiri.ino, 
L.J.). 

When no time for payment has bc^en originally 
fixed, then, before the power of sale can be 
exercised, notice is to be given to the mtgor. &. 
default must be made by him in payment after such 
notice. What this notice is to contain is nowhere 
defined ; but it must, of course, be a notice W'hich 
is in all respects reasonable, regard being had to 
the circumstances of the case. A notice demanding 
payment of an excessive sum has been held to be 
bad. The notice must give a reasonable 
opportunity to the mtgor. to pay w'hat is due under 
the mtge. ; & I think it is at least desirable that 
it should fix a day for that purjjose, & also convey 
to the mind of the mtgor. that, if he fails to avail 
himself of the opportunity given to redeem, the 
mtgee. will be in a position to put in force his 
rights (Stirling, L.J.). — Devergeh v. Sandeman, 
Clark & Co., [1902] 1 Ch. 579 ; 71 L. J. Ch. 328 ; 
86 L. T. 269 ; 50 W. R. 404 ; 18 T. L. R. 375 ; 
46 Sol. Jo. 316, C. A. _ _ 

Annotation : — Consd. Stubbs t*. Slater. [1910] 1 Ch. 632. 

2278. What constitutes good notice — Claim for 
excessive amount — ^To be paid immediately.] — 
Pioot V. Cubley, No. 2265, ante. 

2274. BWstake in notice — Whether 

liability of sale affected.1 — In the case of a mtge. 
of shares by deposit of the share certificate together 
with a blank transfer the fact that the mtgee. in 

J. — ^VOL. XXXV. 


giving notice requiring payment makes a mistake 
as to the amount due on the mtm. Sc demands too 
much is not a ground for invalidating the exercise 
of his implied power of sale (Cozens-Habdy, 
M.R.). — Stubbs v. Slater, [1910] 1 Ch. 632 ; 79 
L. J. Ch. 420 ; 102 L. T. 444, C. A. 

Annotations : — ^Retd. London County & Westminster Bank 

V. Tompkins. [1918] 1 K. B. 516 ; Ellis* Trustee v. Dixon- 

Johnson (1924), 131 L. T. 652. Mentd. Aston v. Kelsey, 

11913] 3 K. B. 314 ; Blaker v. Hawes Sc Brown (1913), 109 

L. T. 320. 

Irregularity of notice — Whether ground for resole* 
Sion.] — See Nos. 2227, 2274, ante ; No. 2429, poet. 

See, f urther. Pawns & Pledges. 

2275. Length of notice — Reasonable notice — One 
month.] — Deverges v. Sandeman, (Jlark & Co., 
No. 2272, ante. 

2276. Less than one month.] — Dever- 

ges V. Sandeman, Clark Co., No. 2272, ante. 

2277. Contents of notice — Must fix date of pay- 
ment.] — Deverges V. Sandeman, Clark & Co., 
N^o. 2272, ante, 

2278. Statement of Intention to sell.] — 

Deverges v. Sandeman, Clark & Co., No. 2272, 
ante. 

2279. Mortgagor's address unknown — Power of 
court to order notice by advertisement.] — Whore 
certiiin share certificates had been pledged with a 
firm which afterwards became bkpt. & the jiledgor 
had disappeared without repaying the loan, the 
trustee in bkpey. was given permission to sell the 
shares after advertising for the pledgor as directed 
by the ct. — He Haiiiuson Sl Ingram, Ex p. 
Whinnky (1905), 54 W. H. 203 ; 14 Mans. 132. 

C. Mortgagee Selling as Absolute Owner, 

2280. Whether valid exercise of power.] — Dever- 
GEH V. Sandeman, ( ’lark Sc Co., No. 2272, imie. 

See, also. No. 2306, post. 

See, further, Pawns Sl Pledges. 


J), Time for Exercise of Power, 

2281. Not before date fixed for redemption.! — 

PHIJ.PGT V. 11 ELBERT (1722), 2 Fq. Cos. Abr. 746 ; 
22 K. R. [[33, L. C. 

2282. — — Determination of credit — Effect of 
excessive demand.] — Pigot v. (Utblky, No. 2265, 
ante. 


Hub-sect. 3. — Statutory Power op Sale. 

A, Under IWueteee and Mortgagees Act, 1860. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 101. 

2288. Scope of powers — Mortgage of leaseholds 
by sub-demise — Power to sell whole term.] — A 

mtgee. contracted to sell two properties, leasehold 
Sc freehold, to the equity of redemption in which 
respectively the mtgors. were entitled in different 
sliares. The leaseholds had been mortgaged to 
him by underlease. The purchaser refused to 
complete. Sc the vendor filed a bill for specific 
performance. At the date of the filing of the bill 
:.he mtgors. were willing to concur ; but before 
:.he decree was made, some of them died, leaving 
nfants interested in the equity of redemption : — 
Held : (1) 23 24 Viet. c. 145, s. 15, empowered 

the vendor to sell the whole of the term of the 
leaseholds, though they were only demised to him 
[or the residue of the term less one day ; (2) the 
infants interested in the equity of redemption 
must be bound by the sale, as it appeared for their 
advantage that the two properties should be sold 
together ; Sc the vendor could make a good title. 

X X 
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Sect. 2. — Sale: Svh-aeci. 3, A.^ B. (a) & (&), C. 

D. ; eyh'sects. 4 6, ^.] 

— Hiatt v. Hilt^an (1871), 25 L. T. 55 ; 19 
W. R. 694. 

Annotations : — As to (1 ) Distd. Re Hodnon & Howes’ Contract 
(1887), 35 Ch. I). 668. FoUd. Re Solomon & Meafirher’s 
Contract (188!1). 40 Ch. D. 508. 

2284. Right of equitable mortgagee by deed 

— Legal estate In mortgagor.] — ^An equitable mtgee. 
in fee, by deed, made before 1882, by a mtgor. who 
has the legal estate, can, under Lord Cranworth's 
Act, 1860 (c. 145), ss. 11, 15, sell & convey the 
i(igal estate ; & that notwithstanding Convey- 

ancing Act, 1881 (c. 41), s. 71 . — Re Bolomon & 
Meagher’s Contract (1889), 40 Ch. 1). 508 ; 58 
L. J. Ch. 339 ; 60 L. T. 487 ; 37 W. K. 331. 
Annotation : — Mentd. Re Boiicherott, Hariic v. Krsklno, 

11 008 J 1 Ch. 180. 

2285. Effect of Conveyancing Act, 1881 (c. 41), 
s. 71 — Sale by equitable mortgagee — By deed made 
before 1882.] — Re Solomon & Meagher’s Con- 
tra(^t, No. 2284, ante. 


B, Under Conveyancing Act^ 1881. 

(a) In General. 

See, nowy Law of Prox^erty Act, 1925 (c. 20), 
ss. 101, 104 (1), 106, 205 (1). 

2286. Scope of powers — Application to copy- 
holds.] — An equitable mtgee. by deed who sells in 
exercise of the x^ower of sale conferred by Convey- 
ancing Act, 1881 (c. 41), cannot convey the legal 
estate vested in the mtgor. 

1 was struck by Mr. P.’s observation on the 
exception at the end of sect. 21, but I do not think 
it decisive. The excexition was introduced to 
make it plain that by the general words of the 
sect, it was not intended to alter the way of 
conveying copyholds, & I do not think this sufficient 
to give to the first i)art of the clause the effect 
contended for (Lindley, L.J .). — Re Hodson & 
Howes’ Contract (1887). 36 Ch. I). 668 ; 56 L. J. 
Ch. 755 ; 56 L. T. 837 ; 35 W. R. 553, C. A. 

Annotaiions : — ^Refd. Re 8olonion & Meagher’s Contract 
(1886), 40 Ch. D. 508 ; London County & Westminster 
Hankv. Tompkins, [1918] 1 K. B. 515. 

2287. Right of equitable mortgagee by deed 

— ^Legal estate In mortgagor — Power to convey legal 
estate.] — Re Hodhon ^ Howes’ Contract, No. 
2286, ayiic, 

2288. Whether extend to trade machinery — 

Apart from freehold.] — The power of sale incident 
to th(^ estate of the mtgee. under Conveyancing 
Act, 1881 (c. 41), s. 19, which enables him to sell 
tlie “ mtged. XR’oi>t^rty or any i)art thereof,” does 
not authorise him to sell the trade machinery 
apart from the freehold . — Re Yates, Batcheldor 
V. Yates (1888), 38 Ch. I). 112 ; 57 L. J. Ch. 697 ; 
59 L. T. 47 ; 36 W. R. 563 ; 4 T. L. R. 388, C. A. 
An7wtations : — Consd. Climpson v. Colos (1889), 23 Q. B. 1). 

465. Apld. Re Lusty, Ex p. Lusty v. Official Hcociver (1889), 
60 L. T. 160 ; Re Brooke, Brooke ». Brooke. [1894] 2 Ch. 
600. Distd. Small V. National Provincial Bank of England, 
[1894] 1 Ch. 686. Conid. Johns v. Ware, [1899] 1 Oh. 359 ; 
Re Kogerstouo Brick 8c Stone Co., Southall v. Wescomb, 
[1919] 1 Ch. no. Refd. Stevens c. Marston (1890), 60 
L. J. ii, B. 192 ; West London Syndicate v. I. K. 
Comrs., [1898] 2 Q. B. 507 ; Born v. Turner, [19001 2 Ch. 
211. Mentd. Re. Chaplin & Staffordsliiro I^otteries Water- 
works C’o.’s Contract, [1922] 2 Ch. 824. 

Debentures.] — See Companies, Vol. X., 
p. 804, No. 5104. 

Bills Of sale .] — See Bills op Sale, Vol. 

VII., pp. 65, 66, Nos. 376-378. 

2289. Improper exercise of power — Remedy of 
person damnified — Jurisdiction of county court.] — 
Conveyancing Act, 1881 (c. 41), s. 21 (2), provides 
that ” any person damnified by an unauthorised, 
or improper, or irregular exercise of the power,” 


that is, the power of sale conferred by the Act, 
” shall have his remedy in damages against the 
person exercising the power ” ; — Held : this 
remedy in damages may be obtained by means of 
a common law action brought in the county ct. 
where the amount claimed is within the county ct. 
jurisdiction. — ^Ames v. Higdon (1893), 69 L. T. 
292, D. C. 

2290. Express power of sale in mortgagor — 
Whether mortgagee’s statutory power affected.] — 

Kent, Sussex & General Land Society, Ltd. v. 
Heathcote & Medlicott (1894), 38 Sol. Jo. 808. 

2291. Assignment of part of mortgage debt — 
Whether mortgagee’s power of sale lost.] — (1) First 
mtgees. declared themselves trustees for P. & Sons 
of part of the mtge. debt, & then assigned that part 
to P. & Sons without power to the latter to give 
receipts for any part of the principal & interest 
due on the security. P. & Sons did not give notice 
of the assignment to any person interested in the 
equity of redemption. The first mtgees. then, in 
exercise of their statutory power, sold the premises 
by auction to P. & Sons for the amount of principal 
& interest due to themselves : — Held : the sale 
was valid, & the statutory power of sale was not 
put an end to by the assignment. 

(2) The assignees, who were also fourth mtgees. 
agreed with the mtgors. &; F. & Sons that P. & 
Sons should manage the premises, & after payment 
of management expenses & outgoings should out 
of the net profits pay an annual sum of £4,500 by 
way of rent & interest on prior mtges. ; — Held : 
by the indentures of first & second mtge. the agree- 
ment was not binding on the first or second mtgees., 
the first mtgees. had not entered into possession 
& were not accountable for this annual sum which 
had not been received, & was not in the circum- 
stances receivable as the profits were not sufficient. 
— Flower & Sons, Ltd. v. Pritchard (1908), 63 
Sol. Jo. 178. 

(5) Conditions of Exercise of Power. 

Notice requiring payment — Necessity for.] — Sec 

Law of Property Act, 1925 (c. 20), s. 103 (1). 

2292. Three months from date of notice.] — 

A notice served by a mtgee. upon a mtgor., after 
the mtge. money has become payable, requiring 
payment at the expiration of three months from 
the date of the notice, is a good notice under 
Conveyancing Act, 1881 (c. 41), s. 20. The three 
months* default in payment mentioned in that 
sect, begins to run from the service of such a notice, 
not from the date fixed by the notice for payment. 
— ^Barker v. Illingworth, [1908] 2 Ch. 20 ; 77 
L. J. Ch. 581 ; 99 L. T. 187. 

2293. When time begins to run.] — ^Barker 

V. Illingworth, No. 2292, ante. 

Interest In arrear — Necessity for.] — See Law of 
Property Act, 1925 (c. 20), s. 103 (2). 

2294. Instalment including interest.] — By 

a mtge. deed, dated Feb. 1, 1899, after reciting 
that deft, had agreed to lend to pltf. the sum of 
£100 together with £50 for interest, the whole to 
be repaid by 20 half-yearly instalments of £7 10a. 
each, pltf. covenanted for repayment on Aug. 1, 
1899, of the sum of £150 by the half-yearly instal- 
ments, & pltf. assigned to deft, two houses as 
security. The deed contained a proviso that, so 
long as the instalments were duly paid, the mtgee. 
should not call in the sum remaining due. One of 
the instalments being more than two months in 
arrear, deft, proceeded to exercise the power of 
sale under Conveyancing Act, 1881 (c. 41), s. 20 : — 
Held : as the instalments included a sum for 
interest* sect. 20 applied, deft, had the right to 
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sell. — ^W alsh V. Derrick (1903), 19 T. L. R. 209, 
O* 

Breach of provision In mortgage deed or statute 

By mortgagor — Necessity for.] — See Law of Pro- 
perty Act, 1925 (c. 20), s. 103 (3). 


C. Proprietor of Registered Charge, 

See Land Registration Act, 1925 (c. 21), s. 34. 

2295. Removal from register by purchaser — 
Without consent of mortgagee — Land Registry Act, 
1862 (c. 63), s. 34.] — Where the owner of an equity 
of redemption of real estate is entered on the 
register of estates with an indefeasible title, 
subject to a mtge. & the nitgee. afterwards 
exercises his power of sale, & conveys part of the 
registered property to a purchaser, such purchaser 
is entitled, after his conveyance has been entered 
on the register, to have the property bought by 
him, & all entries relating thereto, removed from 
the register without the consent of the mtgor. — 
Re Winter (1873), L. K. 15 Eq. 15« ; 42 L. J. ('h. 
318 ; 27 L. T. 842 ; 21 W. K. 320. 


I), Under Colonial Siataies, 
See Cases infra. 


Sub-sect. 4. — Wno May Exerc ise Power. 
See, now, Ijaw of Property Act, 1925 (c. 20). 
s. 106. 

2296. Joint mortgagees — Right of survivor.] — 

A power of sale & to give rc‘ceipts in a mtge. givt»n 
to the two mtgees., their heirs &; assigns, it being 
declared that the mtge. money was advanced by 
them out of moneys in their possession on a joint 
account : — Held : * to be exercisable by tlie 
survivor, — ^U ind v, Poole (1855), 1 K. tfe J. 383 ; 
3 Eq. Rep. 449 ; 1 Jur. N. 8. 371 ; 3 W. R. 331 ; 
69 E. K. 507. 

2297. Partners — Right of single partner.] — 

Where a mtge. in the ordinary form is made to 
partners in trade to secure a part-ncTship debt one 
of such partners takes no authority to bind the 
others or the mtgor. by a sale under the power in 
the mtge. ; if a perstm to whom he has 
contracted to sell the projierty expend money in 
I'epairs on the faith of suth cont.ract Hh? money 


2298. Lunatic mortgagee— Whether committee 
authorised to sell & convey— Lunacy Regulation 
Act, 1853 (C. 70), ss. 116, 136.]— The Master in 
Lunacy having repoited that it was d(;sirable that 
property of which the lunatic was rntgec, should 
be sold under a power of sale in the mtge., the ct. 
declined to make an order [under above Act] 
authorising the committee to sell & to convey the 
estate to the purchaser, but only directed him to 
sell, leaving the transfer of the legal estate to be 


dealt with on a subsequent application under 
Trustee Act, 1850 (c. 60). — Re Harwood (1887), 
.35 Ch. D. 470 ; 56 L. J. Oh. 974 ; 56 L. T. 602 ; 
36 W. R.27,L. J,T. 

Annotation : — ^Hentd. He A., [1904] 2 Ch. 328. 

See, now. Lunacy Act, 1890 (c. 5), ss. 120, 124. 

2299. Agent of mortgagee — ^Power of attorney 
to sell land — & to give discharge for money — ^Not 
authorised to exercise statutory power.] — A power 
of att4>rney authorised the agent to sell any real or 
personal property then or there^ifter belonging to 
the principal. A: also to rt'ceive & give a discharge 
for any moneys thiui or theroaftc^r owing to the 
principal by virtue of any security : — Held : it 
did not authorise th(* ag(*nt- to sell property held 
by the principal as migee. under the mtgee.’s 
statutory power of sale.-— /iV DowsoN & JENKINS* 
Contract. [1904] 2 C3i. 219; 73 L. J. (*h. 684 ; 
91 L. T. 121, V, A. 

Personal representatives of mortgagee.] — See 

Administration of Estates Act, 1925 (c. 23), 

s. 1 (2). 

Mortgage to building society — Power limited to 
trustees.! — See Ilcn.niNo Noc’ietieh, Vol. VIl., 
p. 478, No. 146. 

On winding up on unincorporated society.] — 

See Jlmu>iN(i Societies, Vol. Vll., p. 510, No. 
341. 

Representation action by debenture holders.] — See 

(-OMRANIEH, Vol. X., }>. 807, Nos. 1.522 “1528. 

As to exercise of statutory powers.] — See l^aw of 

Propert y Act-, 1925 (c. 20), ss. 106, 205 ; 3Vustoes 
A Mortgagees Act, 1860 (c. 115), s. 11. 


Sm-sEcT. 5. — Win) May Puiichasr. 

A. Mortgagee, 

2300. Disabled from purchasing.] — Downeb v, 
0RA7.EBROOK, No. 2331, post, 

2301. .] — TJum carruj the proceedings of 

Mar. 5, 1875, under wliich the mtged. premises 
M^ere put up foi* sale, as under th(? powers for sale 
contained in t he iridentun? of assignment At instru- 
ment of mtge?., At knocked down to J). . . . 3*he 
sale would he? imf)eachabl(‘ by the^ co., on the 
ground tliat Ih was merely nominal ])urtrhaser on 
behalf of tlie bank, who, as mlgees. selling under 

of 

(Sir James W. (’olville). — National Bank op 
Australasia v. United 11and-in-Hand Ac Band 
OF Hope Co. (1879), 1 App. Cas. 391 ; 48 L, J, P. O. 
50 : 40 L. T, 697 ; 27 W. H, 889, P. C, 

2302. .]— Nash v, Eads (1880), 25 Sol. Jo. 

95, C. A. 

Anrutiatiimj* : — Retd. MartliiHen v. CIowoh (1882). 21 Ch. D. 
867 ; (VjlHon r>, VVlIliiintH (1889), .68 L. J. Ch. 539 ; Bolton 
V. BaHH, RatcillT & OretUm, [1922] 2 (9i. 449. 

2303. .] — At a sale by auction under the 

direction of a building sriciety as mtgees., the 


PART XIII. SECT. 2. SUB-SECT. 3.— D. 

b. lieQuircments as to votice.]-^ 
Hdd: a notice under Real Property 
Act of New South Wales, 2« Viet. 
No. 9, s. 5.6, is not bad l>ocause it 
demands more than is due, & where a 
demand Is made for a larger amount 
than that which is really d^. such 
demand does not dispense with the 
necessity of tendering what is actually 
due, unless there is at the same time a 
refusal to receive less than the sum 
demanded. — Campbell v. Commercial 
Banking Co. of Sydney, Commercial 
Banking Co. of Sidney r. Caj^bell 
(1879), 40 L. T. 137, P. C.— AUS. 

e. Conditions of sale — Right of 
rtaisAror U> srfile.]— In proceedings by a 


mtgoe. for sale under Land Titles Act 
(Alta.), B. 62 (a), the registrar has a 
right to settle the conditions of saie 
until it is shown that the sale is one 
authoriscKl by the Act, A it is his duty 
to fix the reserve bid In settling the 
conditions . — Ht Hu-v Life Afwurancje 
C; o. & Widmer (1916), 33 W. L. II. 
521 ; 9 W. W, R. 961.— €AN. 

PART XIII. SECT. 2. SUB-SECT. 4. 

d. Ageni of mortgagtcA — It is not 
necessar}' that the seal of a building 
society should be afRxed to an authority 
to its agent to sell under a miwer of 
sale in a mtge. ; the entry In the books 
of the society is sufficient for that 

S urpose. — Osborne v. Farmers* Sc 
iKCBANica* Building Society (1855), 


5 Or. 326.— CAN. 

•. l*erHOTUjU representatives of nurri- 
gager..] — Walduck v. CoRBETf (1867). 
4 W. W. & A’ll. 48.— AUS. 

f. Assignee.] — Barry v. Anderbon 
(1891), 18 A. R. 247.— CAN. 

g. .] — Heohn V, Marhtiall 

(1919), 44 O. L. K. 241 ; 46 D. L. K. 
149 ; 15 O. W. N. 200.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 5.— A. 

23001. IHsfjbled frorn purchasing .] — • 
A rntgee. with power of sale is a trustee. 
Sc cannot, without the express consent 
of Ills cestui que trust, purchase an 
estate of which ho Is the mtgoe. — Re 
White, Ex p. Qoooa (1860h 1 Q, S. 
C. B. 149.— AUS. ^ 
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secretary of the society openly bid for & became 
the purchaser of two lots on his own account. 
There was no proof of undervalue : — Held : in 
the circumstances the sale to the secretary could 
not be maintained as against the mtgor. 

It is quite clear that a mtgee. exercising his 
power of sale cannot purchase the property on his 
own account, & I think it clear also that the solr. 
or agent of such mtgee. acting for him in the matter 
of the sale cannot do so either (North, J.). — 
Martinson v. Clowes (1882), 21 Ch. D. 857 ; 61 
L. J. Ch. 694 ; 46 L. T. 882 ; 30 W. R. 795 ; on 
appeal (1885), 52 L. T. 706, C. A. 

AnnotatioTia : — ^Refd. Farrar v. Farrars (1888), 40 Ch. D. 
395 J Colson v. Williams (1880), 58 L. J. Ch. 639 ; Nutt 
V. Easton (1809), 68 L. J. Ch. 367 ; Hodson v. Deans, 
[1903] 2 Ch. 64^ Mentd. Bath v. Standard Land Co., 
11911] 1 Ch. 618. 

2304. Pledge.] — sale by a pledgee to 

himself of securities pledged is void ; but it does 
not put an end to the pledge, so as to entitle the 
pledgor to recover them without payment of the 
amount thereby secured ; nor does it entitle him 
to damages. — Neikram Dobay v. Bank op 
Bengal (1891), L. R. 19 Ind. App. 60, P. C. 

2806. Purchase through agent.] — Downes v . 
Grazebrook, No. 2331, poet 

2306. — —.] — Mtgee., his power of sale on 
default having arisen, sold the mtged. premises by 
public auction ostensibly to a third person, in 
reality to himself ; took possession as owner & 
subsequently sold the same with improvements 
effected by himself, in full proprietary right to 
applt. . . . In a suit for redemption against mtgee. 
& applt. : — Held : (1) evidence failed to establish 
that the mtgee.’s aboiiive sale to himself was 
fraudulent ; (2) the sale to applt. was a valid 
exercise of the power contained in the mtge. deed 
& extinguished the right to redeem ; (3) though 
it was the duty of the mtgee. to account to the 
mtgors. until the power of sale was validly 
exercised & to offer so to do, it was not the duty of 
applt. to give notice to the mtgors. to that effect 
or to see to the application of the purchase-money ; 
(4) the mtgee. should be allowed the cost of his 
improvements so far as they had enhanced the 
value of the premises. — Henderson v, Astwood, 
ASTWOOD V. COBBOLD, COBBOLD V, ASTWOOD, 
[1894] A. C. 150 ; 6 R. 460, P. C. 


(1) Refd. DevergcjH v. Saiideman, Clark, 
Rcld. Powell r. Brodhurst 

(1901), 70 L. J. Ch. 587. 


2307. Brother of mortgagee.] — Robert- 

son V. Norris, No. 2332, poet 

2308. Sale directed by court — Sale of ship.] — 
Mtgee. of ship allowed to bid as purchaser of her at 
a sale made by decree of the Admlty, Ct. — The 
Wilsons (1843), 7 L. T, 280. 

2800. Bidding by trustee mortgagee — 

Objection by cestuls que trust.] — It is a well 
established doctrine that when, as in this case, j 


the duties of a trustee conflict with his personal 
interest as mtgee., the ct. will control him & not 
allow him to foreclose, especialljr when the estate 
is under his control, & the cestui que trust has no 
other means of raising money to pay off the 
mtge. 

By a deed of trust, property was conveyed to 
the sons of the settlor upon certain trusts for the 
benefit of the children & grandchildren of the 
settlor. The trustees had power to sell, & extensive 
powers of management, & provisions were made 
that any trustee advancing money to the settlor, 
or paying off any part of a certain mtge. debt, 
should be entitled to a charge by way of mtge. 
on the estate. One of the trustees advanced 
considerable sums to the settlor, & paid off part 
of the mtge. debt : — Held : on the construction 
of the deed, the trustee was not entitled to have 
such a mtge. on the estate as would empower him 
to foreclose, & was entitled only to a sale. Sernble : 
a trustee who is also mtgee. will not be allowed to 
foreclose. 

If any of the ceetuis que trust object, a trustee 
of an estate, though also a mtgee., will not be 
allowed to bid at a sale of the estate directed by 
the ct. ; but, sernble : if the estate is not sold at 
the sale, the trustee may be allowed to become the 
purchaser under proposals to the ct. — Tennant v. 
Trenchard (1869), 4 Ch. App. 537 ; 38 L. J. Ch. 
169, 661 ; 20 L. T. 856, L. C. 

Annotations ReM. Parker V. McKenna (1874), 10 Ch. App. 

107, n.; Re Owen, [1894] 3 Ch. 220 ; Sadler v. Worley, 

[1894] 2 Ch. 170. Mentd. Bennett v. QaBligrht & Coke Co. 

(1882), 62 L. J. Ch. 98. 

2310. Estate not sold at sale — ^Purchase 

under proposals to court.] — Tennant v . Tren- 
CHARD, No. 2309, ante, 

2311. Sale to corporation — Mortgagee member of 
corporation — Not equivalent to sale to mortgagee.] 

— ^Farrar v, Farrars, I/td., No. 2229, ante, 

B, Agent Of Solicitor of ‘Mortgagee. 

2312. Solicitor.] — Downes v. Grazbbrook, No. 
2331, poet 

2318. .] — Martinson v, Clowes, No. 2303, 

ante, 

2314. Acting in mortgage.] — The widow & 

sole extrix. of a mtgee., in exercise of a power of 
sale contained in the mtge., sold the mtged. pro- 
perty to a solr. who had acted for her husband in 
all matters relating to the mtge., & for her in 
procuring probate of her husband’s will. The sale 
was admittedly bond fide, & not at an undervalue, 
.& the solr. purchased on his own account : — Held : 
it could not be set aside at the suit of the mtgor., 
who never stood in the relation of client to the 
purchaser. — ^N utt v. Easton, [1899] 1 Ch. 873 ; 
68 L. J. Ch. 367 ; 80 L. T. 363 ; 47 W. R. 430 ; 
43 Sol. Jo. 333 ; affd, on other groimds, [1900] 1 
Ch. 29, C. A. 

To creditors of mortgagee.] — See No. 2325, 

post 


2805 i. Purchase, through agent .} — De 
fault being made In principal ^ 
interest secured under a mtge. th 
property was offered for sale & bid i 
& conveyed to a third party who te 
days later reoonveyed it to the mtgee 
The mtgee. subsequently sold th 

S ty. In an action by the mtgo: 
t the mtgee. Sc subsequent pui 
for a reconveyance of th 
property a declaration that the varioi: 
conveyances were inoperative HeW 
the several conveyances wore valid < 


2806 ii. .1 — Rtan v . 

(1920), 48 N. B. R. 148.— CAN. 

h. Purchase with mortgagor's con- 
sr?d.] — ^A mtgee. purchasing the mtged. 
property with the consent of the mtgor., 
under the power of sale contained in 
the mtge. deed, acquires an unim* 
peachable title derived from the power 
of sale. — PUBMANANUDAS JlWANDAS 
V. Jamnabai (1885), I. L. R. 10 Bom. 
49.— IND. 

k. Sate hy registrar ,} — ^A mtgee. 
who sells through the registrar Sc pur- 
chases the mtged. property is not in 
the position of a mtgee. who has fore- 


closed, but stands precisely in the 
same position as any other person 
would have done who might have pur- 
chased at the sale. — Benjamin Sc 
Jacobs (1890), 9 N. Z. L. R. 152.— 
N.Z. 


PART XIII. SECT. 2, SUB-SECT. 5.— B. 

2812 i. SoHieitor ,] — On a sale the solr . 
of the mtgee. cannot purchase, though 
the proceedings for the sale were not 
taken in his name. Sc it was not shown 
that any loss had occurred by reason 
of his being the purohaser. — H oward 
V. Hardinu (1871), 18 Or. 181.— CAN. 
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2816. Agent.] — Martinson v, Clowes, No. 2303, 
arde. 

2816. Acting in mortgage.] — Orihe i?. 

Wright, No. 2341, post. 

2317. Clerk to mortgagee’s sollcltor—Bldding on 
behalf of purchaser.] — A sale by a mtgee,, at which 
the purchaser employed a clerk of the mtgee. ’s 
solr. to bid, set aside. — ^P arnell v. Tyler (1833), 
2 L. J. Ch. 195. 

C. Puisne Mortgagee, 

2318. Right to purchase — From mortgagee exer- 
cising power.] — Parkinson v. Hanbury, No. 2428, 
post, 

2319. .] — There is no rule in equity 

which precludes a puisne mtgee. from purchasing 
the mtged. property on the occasion of the exercise 
by a prior mtgee. of his power of sale, & a puisne 
mtgee. so purchasing acquires as against the mtgor. 
an absolute irredeemable title. — S haw v. Bunny 
( 1865), 2 De G. J. & Sm. 468 ; 5 New Bep. 260 ; 
34 L. J. Ch. 257 ; 11 L. T. 645 ; 11 Jur. N. S. 99 ; 
13 W. R, 374 ; 46 E. R. 456, L. JJ. 

Annotations: — ^Folld. Kirkwood v. Thompson (1865), 2 

De G. J. & Sin. 613. Consd* Tlajah Klsnondatt Jlain i\ 

R^ah Mumtaz All Khan (1875)), L. R. 6 Ind. App. 145. 

2320. .] — (1) The effect of a sale under 

a power of sale is to destroy the equity of redemp- 
tion in the land, & to constitute the mtgee. 
exercising the power a trustee of the surplus 
proceeds, after satisfying his own charge, first for 
the subsequent incumbrancers, & ultimately for 
the mtgor. (Sir James Colvile). 

(2) There seems to be no reason why the second 
mtgee., who might certainly have bought the equity 
of redemption from the mtgor., should not equally 
with a stranger, purchase the estate when sold 
under a power of sale created by the mtgor. (Sir 
James Colvile). — Rajah Kishendatt Ram v. 
Rajah Mumtaz Ali Khan (1879), L. R. 6 Ind. 
App. 145, P. C. 

2321. .] — Flower & Sons, I/td. v. 

I^ITCHARD, No. 2291, ante. 

2322. Second mortgage in form of 

trust for sale.] — (1) The purchase by a second 
mtgee. of part of the mtged. property, sold by a 
prior mtgee. under his power of sale, confers on the 
purchaser an irredeemable title. 

(2) The fact that the second mtge. was in the 
form of a trust for sale makes no difference. 

(3) Qu. : whether a mtgee. selling as tmstee for 
sale has different duties from a mtgee. selling under 
a power.—KiRKWooD v. Thompson (1865), 2 De 
G. J. & Sm. 613 ; 6 New Bep. 367 ; 34 L. J. Ch. 
601 ; 12 L. T. 811 ; 13 W. B. 1052 ; 46 E. B. 
513, L, C. 

Annotatwiis : — As to (2) Reid. LocUng 

App. 30 ; Banners. Benidge (1881), \Jani<r 

r. Jacob (1882), 20 Ch. D. 220. OcneraUyfRM, /te AHhcw, 

Johnson v. Mounsey (1879), 11 Ch. D. 284 ; Charles t?. 

Jones (1887), 35 W. R. 645. 

D. Other Cases, 

2323. Mortgagor — Right of auctioneer to refuse 
biddings.] — A mtgor. cannot, on motion, obtain 


an injunction to prevent the completion of a sale 
made by a mtgee. under an absolute power of sale, 
on the ground that a part of the property was not 
mentioned in the particulars of side, but only 
stated by the auctioneer at the time of the sale ; 
the mtgor. having waived his right to object by 
sending an agent to bid at the sale, who did not, 
at the time, protest against the sale on the ground 
of the omission. 

The auctioneer may also i*efuse to receive the 
biddings of the mtgor. — Farrard v. Clay (1837), 
Donnelly, 232 ; 47 E. R. 340 ; sub nom, Perband 

V, Clay, 1 Jur. 165. 

2324. Agent of mortgagor — Purchase on own 
behalf.] — A person, who has managed the affaii's 
of, & acted as agent for, a mtgor., cannot pumhase 
from the trust-ee for sale who is acquainted with the 
fact of his having acted as agent. — Edgbcumbb v. 
Stranger (1837), 1 Jur. 400. 

2825. Solicitor to creditors of mortgagee—Name 
appearing In conditions of sale.]— Property sold in 
a foreclosiue suit was purchased by W., a solr., 
wdiose name appeared on the particulare of sale 
as one of several solrs. {mni whom particulars of 
sale could be obtained. He w’as not solr. to any 
of the poi'ties to the suit, but was solr. to some 
creditors of the mtgee., one of whom had obtained 
a decree for administration of the mtgoe.’s estate. 

W. had two days before the sale taken out a 
summons tio obtain leave for pltf. in the adminis- 
tration suit to attend proceedings in l<he foreclosure 
suit, such summons being returnable on the day 
after the sale. He had never been consulted 
about the sale, & did not know what was the 
amount of the reserved bidding : — Held : W. was 
not disqualified from purchasing, for that his client 
was at liberty to purchase, & therefore his being 
her solr. did not disqualify him, & the mere fact 
of his own name appearing on tlio particulars of 
sale 08 a person from whom copies of them might 
be obtained was not a disqualification. — Guest 
V. Smythe (1870), 5 (Jh. App. 551 ; 39 H. J. Oh. 
536 ; 22 L. T. 563 ; 34 J. P. 076 ; 18 W. R. 742, 

MinotatwN : Refd. Farrar r. Farrarn (1HS8), 40 Ch. D. 395. 

2326. Olllcer of society — Concerned with conduct 
of sale by society— Secretary.]— Martinson v, 
Cix^WES, No. 2303, ante, 

2327. Member of committee.]— In 

1899 pltf. mortgaged certain property to the 
trust^ees of a friendly society to secure an advance. 
In 1902 they, in exercise of their power of sale, 
which had arisen, put up the property for sole by 
auction, such sale being directed & entirely 
managed by a committee of the society, whose 
duty it was to realise mtge. securities. Previous 
to the sale D., a member of the committee, had on 
his own account inspected the property. He 
knew the reserve, if lie had not himself fixed it, 

he took part in instructing the auctioneer, who 
was nominated by him. He attended the auction, 
& bought the property for himself ; pltf., who had 
only accidentally heard of the sale three days 


2316 i. Affefa.}—A mtgep. a^lng 
under his power of sale sold certaiii 
of the lands Included in his security . oc 
employed G. as his agent. O. sold 
the lands to B., &, uiikno^Ti to the 
mtgee., took an Interest in them him* 
self. The mtgee. was su^quentjy 
paid off. & the mtge. released :—// eld : 
the mt^. was not responsible to tne 
mtgor. for the wrongful act of tne 
agent in purchasing, because the a^rit 
herein acted beyond the scop e of his 
anthoiity. — Daniell r. 

(1883), 1 N. Z. L. R. C. A. 340. — ^N.Z. 

I. Clerk to mortffaaee/s saiei/or,}~ 
Uu a under a power of sale tne 


clerk of the mtgee . ’h utUjrncy pur- 
chased, but paid nothing ; the migiH;. 
conveyed to him, & ho irarnodlatoly 
reoonveyed to the mtgee. ; — //eld : 
the sal© was invalid, & the property 
still redeemable, although the mtgor. 
immediately after the sale accepte<l a 
lease of the property. — E li.im r. 
DEUJiBOUOll (1809), 15 Or. 583. - 
CAN. 

PART XIII. SECT. 2. SUB-SECT. 6.~C. 

281Si. Riffhl to purchase — Fromnwri' 
aagee exercising power, J — Rekh v. 
BECKXlT (1851), 2 Gr. 050. — CAN. 


231Sii. .J— If a first mtgee., 

with a power of sale, sells U» a puisne 
incumbranoer, the purchaser acquires 
an irrodeeinable Int^erest, os against 
the mtgor. — B rown v, Woodhouse 
(1808), 14 Gr. 082.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 5.— D. 

m. //coisre — /iighJls of co-devisees,\ 
— Where there were several defts. 
interested in the equity of redemption, 
6c one purchased several outs t a n d i n g 
shares of oo*devlsees also interested, & 
so dtalt Sc acted that the other parties 
interested assumed that be intended 
to redeem for their mutual benefit. 
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before it took place, being present & bidding 
against him. The sale was at a small undervalue. 
In an action against the trustees of the society & 
D. ; — Held : the sale was invalid, & pltf. was still 
entitled to redeem the mtge. — Hodson v. Deans, 
[1903] 2 Ch. 647 ; 72 L. J. Ch. 751 ; 89 L. T. 92 ; 
52 W. R. 122 ; 19 T. L. It. 596 ; 47 Sol. Jo. 750. 
Annotaiwti : — Consd. Bath v. Standard i.aud Co., 11911] 1 
Ch. 618. 

2328. Co-tenant of equity of redemption.] — 

Kennedy v, De Trappord, No. 2356, post 

2329. Tenant for life of equity of redemption — 
Mortgage of settled land.] — The mtgee. of settled 
land sold it under a valid power of sale to the tenant 
for life of the land for the price of the mtge. debt : 
— Held : the tenant for life was prirnd facie 
incapable of purchasing for his own benefit. The 
fiduciary relationship existing between the tenant 
for life & remainderman throws upon the former 
the burden of proving that the transaction was not 
inequitable. — Grifpith v, Owen, [1907] 1 Ch. 
195 ; 76 L. J. Ch. 92 ; 96 L. T. 5 ; 23 T. L. K. 91. 

2330. Receiver of mortgage property.] — The 
general i)rinciple that a receiver cannot, without 
special leave, purchase the {property of which he is 
receiver, applies equally where the sale is not under 
a decree in the action in which the receiver was 
appointed, but is by a mtgee. selling with leave of 
the ct. under his power of sale. — Nugent v, 
Nugent, [1908] 1 Ch. 546 ; 77 L. J. Ch. 271 ; 98 
L. T. 35 J ; 24 T. L. It. 296 ; 52 Sol. Jo. 262, C. A. 


6. — ^Mode op Bxercihb op Power. 

A, In General. 

2331 . Position of mortgagee — Whether a trustee.] 

— (1) Conveyance of an estate to D. by way of 
security for the re-investment of a specific sum 
of stock, & for payment of the dividends in the 
meantime, with a power of sale in case of default. 
Under this deed, 1). is a tiustee for the party 
making the conveyance, iSc, as such, disabled from 
purchasing for himself so long as ho continues to be 
a trustee without the (jonsent of his cestui que 
trust. Therefore, the estate being xmt up to sale 
by auction, at which C. as agent for D. was the 
only bidder, & it was knocked down to him 
accordingly, the sale was decreed not to stand, 
although no evidence of fraud or undervalue ; & 
not to be supported by evidence of pltf.’s having 
known & approved of the sale taldng place, & 
afterwai’ds attemi)ting to damp it, nor of a previous 
conversation with her attorney in which the latter 
exhorted the purchaser to bid a good price for the 
estate to keep up the sale. 

(2) Qu. : if C. had purchased for himself, & 
not for D., whether the sale could have been 

; he being present in the character of 
solr. for D., the vendor. 

(3) Mtgee. cannot bo considered otherwise than 
as a trustee under the conveyance to him of the 
estate by the deed of Sept. 16 (Lord Eldon, C.). — 
Downes v. Grazebrook (1817), 3 Mer. 200 ; 36 
E. R. 77, L. C. 

An^mionB :—Asio (1) Distd. Nutt r. Easton (1899), 47 

W. R. 430. Retd. Farrar V. Farrars (1888), 40 Ch. D. 395. 

As to (2) Consd. Orino v. Wriirht (1839), 3 .Tur. 972 ; Re 


Bloye*s Trust (1849), 1 Mao. & O. 488. Distd. Farrar 
V. Farrars (1888), 40 Ch. D. 39.5. Reid. Hodson v. Doa^, 
fl903J 2 Ch. 647. As to (3) Expld. Robertson v. Norris 
(1858), 1 Gill. 421. Distd. Warner v. Jacob (1882), 20 
Ch. D. 220. 

2332. .] — The owner of two fourth 

shares in a newspaper mortgaged the same in 1840 
to deft, by deed, with proviso for redemption, & 
with a power of sale to the mtgee. in default of 
ayment, as specified therein. Default having 
een made in payment, deft., the mtgee., in 
exercise of the power of sale, by deed, in 1841, for 
an expressed consideration of £1,000 assigned the 
two shares to his brother cCbsolutely, freed from 
the mtge. debt. Afterwards the owner of the two 
remaining fourth shares assigned them for the 
benefit of his creditors to trustees, who sold them 
to deft. ; & in 1848 deft.'s brother assigned the 
two first-mentioned shares to deft., who thus 
became legal owner of the whole newspaper. The 
mtgor. died in 1852. In 1855 pltf., who was the 
sole personal representative of the mtgor., filed 
a bill for redemption, alleging that the pretended 
sale in 1841 was a mere fraud for the purpose of 
excluding the mtgor. from the property ; that no 
consideration pa.ssed ; & that deft never accounted 
to the mtgor. : — Held : pltf. was entitled to redeem. 

Lord Eldon has stated the principle on which 
this ct. proceeds when the question is as tt> the 
validity of a sale effected by a mtgee. under a power 
of sale, given to him as part of his security. Lord 
Eldon says that the mtgee. is a trustee for the 
benefit of the mtgor. in the exercise of that power. 
I stated yesterday, & I repeat, that Lord Eldon’s 
use of the words & the expression “ the mtgee. is 
a trustee for the benefit of the mtgor.,” is to be 
understood in this sense, that the power being 
given for a clear & distinct purpose, namely, to 
enable him to recover the mtge. money, inasmuch 
as so vast a power given to a mtgee. would render 
him indifferent to any other purpose, in effecting 
the sale, than recovering the mere amount of his 
mtge. money ; this ct. requires that he shall 
exercise the power of sale with reference to his 
own rights as mtgee., & with a due regard to the 
rights & interests of the mtgor. in the surplus 
money to be produced by the sale. Wherever 
a power is given, wliether it be a jiower of raising 
portions for children, a power of sale in a mtge. 
deed, or a power giving dominion over i)roperty 
for a particular & specified purpose, the ct. 
requires that the power shall be exercised with a 
view only to that which is the legitimate purpose 
for effecting which the power was conferred. The 
legitimate purpose for which the power to sell 
in this deft.’s mtge. deed was given, was to secure 
to him repayment of his mtge. money. If he uses 
the power to sell which he gets for that purpose for 
another purpose — ^from any ill motive to effect 
means & purposes of his own, or to serve the pur- 
poses of other individuals — ^the ct. considers that 
to be what it calls a fraud in the exercise of the 
power, because it is using the power for purposes 
foreign to the legitimate purpose for which it was 
intended (Stuart, V.-C.). — Robertson v. Norris 
(1857), 1 Gift. 421 ; 30 L. T. O. S. 253 ; 4 Jur. N. S. 
166 ; 65 E. R. 983.; affd. (1858), 4 Jur. N. S. 443, 
L. C. 

Annotaiioi^s : — Conid. Thurlow v. Mackeson (1868), 9 B. & S. 
975. Overd. Nash v. Fads (1880), 25 Sol. Jo. 95. Dbtd. 
Martinson r. Clowes (1882), 21 Ch. D. 857. Consd. Warner 
V. Jacob (1882), 20 Ch. 1>. 220 ; Pooloy’s Trustee v. 


instead of which he ari'anged with the 
mtgee. to suffer foreclo8U^t^ & then 
bought from 1dm : — Held : ho oould 
pro perly do so for liiw own sole benefit. 
— Rutoan V. Lbvisoonte (1867), 2 
Oh. Ch. 108.— CAN 


PART XIII. SECT. 2. SUB-SECT. 6.— A. 

n. Right to sell prit^atclv.] — Chat- 
FIELD V. Cunningham (1891), 23 O. R. 
153.— CAN. 

o. Agreement to leeute ,] — An agree- 


ment to lease by the mtgee., with a 
compulsory purchasing clause within a 
given Ume, is a valid exercise of a 
power of sale. — PuBuc Trustee v. 
Morrison (1894), 12 N. Z. L. R. 423.— 
N.Z. 
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WbethuudSge), 33Ch.l). 111. Dbtd. Ooteon v. Williams 
(1889), 58 L. J. Ch. 539. NJ*. Belton v. Baas, Hatcllite 
Sc Gretton, [1922] 2 Ch. 449. Reid. Fairar r. Farrars 
(1888), 40 Ch. D. 395. 

2833. .] — Certain mtged. premises 

having been advertised for sale by auction by the 
mtgee., the mtgor., five days before the sale, 
expressed a wish to redeem. The mtgee. replied 
by a letter, which overstated the amount secured 
by the mtge. The mtgor. then made a tender of 
the amount actually due on the mtge. for principal 
& interest, saying nothing about costs. This 
offer was refused by the mtgee. At the auction 
a tender of the same amount was again made, 
again refused, & the property was knocked down 
to a purchaser for a larger sum than the amount 
tendered. The purchaser saw the tender made, 
but knew nothing of the rights of the parties. The 
mtge. deed relieved the purchaser from the necessity 
of inquiring into the propriety or regularity of any 
sale ; & provided that, notwithstanding any 

impropriety or irregularity of such sale, the same 
should, as regarded the purchaser be deemed to be 
within the power, & be valid accordingly : — Held : 
under the circumstances, there had been an 
oppressive exercise of the power of sale by the 
mtgee. ; though the purchaser was relieved by 
the terms of the deed from the obligation to inquire, 
et the circumstance of his having seen th<i tender 
jy the mtgor. made it his duty to inquire further ; 
& his cognisance of the mtgor. ’s struggle to redeem 
placed him in the same situation as the vendor, 
with regard to the mtgor. *s right. 

It is well settled that, although a mtgee. ’s power 
of sale is a clear right, yet it is to be regarded as a 
very sacred thing, for it is only a security. The 
mtgee. stands in a fiduciary character — ^ho is 
not like an ordinary vendor selling his own pro- 
perty — ^but he is bound in a reasonable degree 
to consider that the property is not to be sacrificed, 
because he is to pay the surplus to the mtgor.. or 
to the person entitled to the equity of redemption. 
. . . But although the power of sale relieves the 
purchaser from all obligation to inquire, the very 
circumstance that it is so expressed shows, that if 
there come to his knowledge circumstances to cast 
a doubt or raise an inquiry about the circumstances 


2338. — 
2348, post, 

2339. 


'.] — Colson v. Williams, No. 


& Gretton, Ltd, 


-.] — Belton v. Bass, Batcuffe 
,, No, 2399, post. 


I 


B, Duly in Conducting Sale, 

2340. To act in good faith — Question of fact.] — 
Kennedy v, De Trafford, No. 2360, post, 

2341. To get best price.] — (1 ) It is the duty of a 
mtgee. with a power of sale to use every exertion 
to sell the property at the best price, 

(2) A person who has acted as the agent of the 
mtgee., being the medium through which the 
money is advanced, surveying the security, Aj 
receiving the interest regularly for the mtgee., 
is not a competent puwdiaser under a power of 
sale. — O rme v, Wright (1839), 3 Jur. 972, L. C. 

Annotaf iou : — Oenrrally, Refd. Farrar u. Farrarn (1888). 40 
Ch. J). im. 

2342. .] — Maitiue v, Edwards, Jones v, 

Matthie, No. 2388, post, 

2343. .1 — When a mtgee. enters into 

possession of the mtge. property with a view to the 
sale of it, lie is bound t-o act with the same care 
&. pnidence, &; to use every (effort which a prudent 
man should use t«o have the salt' conducted under 
circumstances of the greatest advantage (Htuart, 
V.-C.).~-MARiao-n’ r. ANcnoH Uevbrsionary 
C o., Ltd. (1800), 2 Gift. 4.67 ; 30 L. J. Oh. 122 ; 
8 li. T, 538 ; 7 Jur. N. 8. 155 ; 9 W. li, 89 ; 1 
Mar. L. 0. 10; 0(5 E. K. 191; affd, (18(51), 3 
De G. F. tfc J. 177, L. C. A. L. JS, 

AntuituiUm : —ApM. Wolff r. VamlorwMi (1809), 20 L. T. 363. 

2344. To sell at fair value.] - Bobeuthon v, 
Norris, No. 23.32, ante, 

2345. .|" Jenkins v, Jones, No. 2333, 

attic, 

2346. .J — Nash v, Eads (1880), 26 Sol. Jo. 

96 C. A. 

Jnnotatwns : — ^Reld. MartiuHtm (Mowch (1K82), 21 (;l'* 

857 ; C’olHori v. WilllaiiiH (1880). .58 L. J. (’h. 530 ; Hcltou 
r, BaHH, lUtrllffo A Gretton, 110221 2 (nn 410. 

2347. — .] — Farrar v, Farrars, Ltd., No. 
2229, ante, 

2348. •] - (l) A ptiwer of sale m a mtge. 

deed is to be regarded as limiting the exercise of tlio 


a U.OUUU IfllOC clll lU-M J — - -n — - ^ , 

of the sale, he becomes a party to the transaction rights of legal ownership of the mtged. property. 



Annoiaiioth : — CODSd. I’owell r. UobertH (1800), 21 451. 

2334. .] — Nash v, Eads (1880), 2.> 

Sol. Jo. 95, C. A. 

Annotaiions Consd. ^ uSI 

857 ; BelU)n v. Bush. Hutcliffo & ^ 

Bef^. Olson v. Wll/iamii (1880), 58 L. J. Ch. 630. 

.]— Colson v. Williams, No. 

,] — Warner r. Jacob, No. 2381, 


2348, post. 


**^37. Discretion ol “J®**!*, 

Immaterial.] — Nash v. Eads (1880), 2.> Sol. Jo. 9o, 

A UTidatum^ : — CODSd. ^ ^ ^ 10221 2 ^(ih 

Refd. Martinson v. C^lowcs (1882), 21 Ch. V, 


Refd. Martinson v. 

PART XIII. SECT. 2, SUB-SECT. 6.— B. 

p. To act in good 

KKLSTXIN r. Lu<-KK (Mau.) (100<), 0 
W. L. R. 173.— CAN. 

q. .1 — WllBON f. '^’AYLOll 

(1913), W. R. o. W. R. 

1376 ; 11 D. L. R. 455.— CAN. 

2841 1. To get best price.]— Jn the 
exercise of this power of ^♦5" J 
mtge., the mtgee. Is under u diit> 


his motives in exercising tlio power will not be 
regarded by the ct., & so lonp as he does all that 
he fairly can do to obtain a fair price, as a prudent 
owner intending to sell for his own advantage & 
to the best of his judgment, he will come under 
no liability to the mtgor. or puisne incumbrancer. 

(2) A mtgee, is not a trustee for the mtgor. of 
his power of sale A the ct. has nothing to do with 
the motives of the mtgee. in exercwing it, even 
though he be guilty of spite in so doing. — Oolbon 
V. Williams (1889), 68 L. J. Ch. 639 ; (51 L. T. 71. 

2349. No duty to advertise.]— Davey v. Dur- 
rant, Hmith V. Durrant, No. 2210, ante. 

2350. No duty to postpone sale — Though better 
price thereby obtainable.]— Davey v. Durrant, 
Smith v. Durrant, No. 2216, ante. 


towards the mtgor. to realise his 
Hccnrlty In good faith, & with reason- 
able precautions to obtain a proper 
price. — Barnes v. guEKNSLANU 
National Bank, Lti>. (1906). 3 

C. L. R. 925.— AU5. 

28441. To aell at fair value. H- It la the 
ficttled rule of equity, that a mtgee.. In 
exercising a power of sale, must take 
reasonable means of prewiRing a 
saciihce of the properly. Where he 


took no means for that jmijpow 


»HO, Sc 

sold the property for halt fta cosh 
value, the pnoo received lieliig near 
the amount due to himself, the sale 
was act aside. — L atch v, Fuulonu 
( 1866), 12 Or. 303,— CAN. 

2349 i. Ao duty to advertiseJr-A. 
mtgee. who has power to sell bypnvato 
contract Is not pound to advertise the 
mtged, premises for sale beforo exorcis- 
ing his power, provided that the obtains 
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Sect. 2.— Sale: Sub-sect. 6, B., C., D., E., F., G. <fc 
H*; sub-sect, 7^ A.] 

2361. .] — Pakrab V. Farrars, Ltd.» 

No. 2229, ante. 

2852. Duty of mortgagee selling as trustee for 
sale — Whether different from mortgagee selling 
under a power.] — Kirkwood v. Thompson, No. 
2322, ante, 

C. Right to Leave Purchase- Money on Mortgage. 

2353. General rule — Part may be left on mort- 
gage.] — Davby V. Durrant, Smith v. Durrant, 
No. 2216, ante. 

2354. .] — D., a lessee for a long term 

of years, in 1848 mortgaged the premises to deft, 
for the residue of the term minus five days, subject 
to a proviso for redemption, with a power, in case 
of default in payment of the principal sum & 
interest, to sell & dispose of the premises by public 
sale or private contract for such price as could 
reasonably be gotten for the same, the receipt of 
deft, to be a full discharge to the purchaser. D. 
made default. On May 12, 1852, there being 
then a larger sum due to deft, from D., deft, con- 
tracted with P. to sell him the premises for £550, 
£50 being paid down ; & by indenture of May 15, 
1852, between deft., a trustee, & P., reciting the 
above agreement, & that it had been agreed that 
£500 of the purchase-money should remain on 
mtgo. of the same premises, deft., in pursuance of 
the agreement, & in pursuance of the power in 
the mtge. of 1848, assigned to the trustee in trust 
for sale to pay the £500 ^ interest, in case P. should 
make default, & P. convenanted to pay the pur- 
chase-money by yearly instalments of £100 with 
interest. Deft, credited the whole of the £550 to 
D. ; P. entered & occupied the premises for some 
time, & having paid £200 on account, made default. 
In 1850 deft. & the trustee assigned the property 
to pltf. with a covenant against incumbrances. 
On pltf. attempting to raise money on the premises, 
it was objected that the power of sale in the original 
mtge. had not been duly exercised by the contract 
of sale carried out by the mtge. in 1852 ; on which 

E ltf. sued deft, on his covenant against incum- 
rances : — Held : as there was a valid & bond 
fide contract of sale between deft. & P., the power 
of sale had been duly exercised, & it was immaterial 
that the contract of purchase was carried out by 
a mtge. — Thurlow v. Mackbson (1808), li. R. 
4 Q. B. 97 ; 9 B. & S. 975 ; 38 L. J. Q. B. 67 ; 10 
L. T. 448 ; 17 W. R. 280. 

Aniwlaiinm : — ^Refd. Bettyos v. Maynard (1883), 49 L. T. 
380 ; Bolton r. Baaa, IlatcllHo & Grotton, [1922] 2 Oh. 
447. 

2866. .]— Bettyes v. Maynabd, No. 

2402, post. 

2356. ,] — (1) There is no fiduciary 

relation between tenants in common of real estate 
as such. Nor can one tenant in common of real 
estate by leaving the management of the property 


in the hands of his co-tenant impose upon him an 
obligation of a fiduciary character. 

(2) The only obligation incumbent on a mtgee. 
selling under & in pursuance of a power of sale in 
his mtge. is that he should act in good faith. In 
determining whether the mtgee. ’s conduct in that 
respect comes up to the required standard regard 
must be had to the circumstances of the particular 

I case 

(3) Mtgees. under a mtge. by two tenants in 
common, one of whom became bkpt. sold by private 
contract to the other for a sum equal to the exact 
amount due in respect of the mtge. for principal, 
interest & costs, the bulk of the purchase-money 
being left on the security of the property ; — Held : 
under the circumstances the transaction was a 
proper exercise of the power of sale, & the sale 
was valid for all purposes, giving rise to no claim 
on the part of the bkpt.’s estate either against the 
mtgees. or against the purchaser. — Kennedy v. 
De Trapford, [1897] A. C. 180 ; 66 L. J. Oh. 413 ; 
76 L. T. 427 ; 45 W. R. 671, H. L. 

Annotatvms : — Aa to (1) Coned. Nutt v. Easton, [1899] 1 Ch. 

873. Reid, lie Biss, Biss v. Biss, [1903] 2 Ch. 40 ; Birkln 

V. Smith, [1909] 2 K. B. 112. Aa to (2) Reid. Field v. 

Dobonturo Corpn. (1896), 12 T. L. R. 469 ; Flower v. 

Pritchaid (1908), 53 Sol. Jo. 178. Generally, Reid. Griffith 

V. Owen, [1907] 1 Ch. 195. 

D. Bight to Sell Different Properties Together. 

2357. Mortgages by different persons — Where 
benefit to mortgagors.] — Hiatt v. Hillman, No. 
2283, ante. 

2358. Purchase-money must be ap- 

portioned — On advice of competent person.] — A 

trustee for sale may properly sell the trust property, 
together with other property, for an entire price, 
where a sale in that manner will be more beneficial 
for the cestui que trust, provided the purchase- 
money be properly apportioned, &> the conditions 
of sale affecting the other property are not such 
as to injure the sale of the trust property. A 
purchaser under such circumstances ought to sec 
that the purchase-money is properly apportioned 
before completion. 

The mtgees. in the case before me must have 
taken & acted upon the advice of an actuary or 
some other person competent to give an opinion 
as to apportionments (Jessel, M.R.). — Be Cooper 
& Allen’s Contract for Sale to Harlech 
(1876), 4 Ch. D. 802 ; 46 L. J. Ch. 133 ; 35 L. T. 
890 ; 26 W.R.301. 

An7wtatio7i’8 : — Mentd. Wolverton v. A.-G., [1898] A. C\ 

535 ; Northiimborland v. A.-G., [1905] A. C. 406 ; A.-G. 

V, AHtjhulou-Smlth, [1924] 2 K. B. 25. 

E. Bight to Impose Conditions. 

2359. Condition in ordinary use — Though de- 
preciatory — Right to rescind on objection to title.] — 

Hobson v. Bell, Glynn v. Bell, No. 2421, post. 

2360. .] — A condition of sale on 

a sale by a mtgee. under a power of sale, entitling 
the vendor to rescind the contract in case he 


a fair price for the pi*emiHeB. — H ickey 
V. Hkyuon (1895), 16 N. S. W. Eq. 49 ; 
11 N. S. W. W. N. 149.--AUS. 


p. To consider niortgaoor*a intercata,] 
—PENDLEDUllY r. COLONIAL MUTUAL 

Life Assurance Society, Ltd. (1012), 
13 C. L. K. 676.— AUS. 


t. Whether entiiled to bid.] — Un- 
less all parties consent, pltf. in a 
mt«e. suit will not be permitted to bid 
at a sale of which he has the conduct. — 
Tayiair V, Sharp (1885), 3 Man. L. R. 
4.— CAN. 


a. Hight to sell on credit] — A sale 
made by a mtfiree. on credit. If a real 
sale, is, acoordioff to the decided 
r^es, a valid exercise of the power, if 
the mtgee. stands ready to account to 


the mtgor. for the price as so much 
money received by him in cash. — 
Mendels v. Gibson (1905), 6 O. W. R. 
233 ; 9 O. L. R. 94.— CAN. 

b. Object of advertiaement.] — The 
primal object of advertising is not the 
mtgee. *8 protection ; it is that the 
property ina 3 ’’ be fairly placed in the 
market. — Todd v. Sampson (Sask.), 
[1919] 1 W. W. R. 110.— CAN. 

PART Xlll. SECT. 2, SUB-SECT. 6.~D. 

0 . Mortgagea by different peraona.] 
— Johnston v. McCartney (1868), 12 
N. B. R. (1 Han.) 220.— CAN. 

d. Different propertiea included in 
one mortgage.] — A mtgee. who. under a 


power of sale, without previous inquiry 
of any kind, put up for sale by auction, 
& sold In one parcel a farm, & two 
shops in a village nearly three-quarters 
of a mile away, not in any w'ay used 
together, was hold liable for the differ- 
ence between the amount realised & 
the amount which would have been 
realised had the farm Sc shops been sold 
separately. — Aldrich v. Canada Per- 
manent Loan & Savings Co. (1897), 
24 A. R. 193.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 6.— E. 

0 . Registrar of land ttUea.] — Regis- 
trar of land titles cannot impose as 
a condition upon the sale of land 
under a mtge. any term which has not 
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depreciatory as to be improper, being one that 
a prudent owner would introduce ; & therefoi*e 
held binding on the mtgor. — ^Falknbr v. Equit- 
able Reversionary Society (1858), 4 Drew. 
362 ; 4 Jur. N. S. 1214 ; 7 W. B. 73 ; 62 E. R. 
136 ; 8ub nom. Faulkner v. Equitable Re- 
versionary Interest Society, 28 L. J. Ch. 132 ; 
32 L. T. O. S. 181. 

2381. Vendor only to join in assign- 

ment.] — Hobson v. Bell, Glynn v. Bell, No. 

OAOl 

2362. Copies of deeds at purchaser’s 

expense.] — Hobson v. Bell, Glynn v, Bell, No. 
2421, post. 

2363. Misstatement subject to com- 

pensation only.] — Hobson v. Bell, Glynn v. Beli., 
No. 2421, post 

2364. Right to resell on failure to 

comply with conditions.] — Hobson r. Bell, Glynn 
V. Bell, No. 2421, post 

2365. On sale of public-houses — Condition as to 
distribution of licenses.] — Re Kay, Rx p. More 
(1843), 1 L. T. O. S. 263. 

2366. Where express power in mortgage 
Special conditions as to defects in title.] — Where 
a mtgee. had a power, on default of payment on 
notice to sell the premises, together or in lota, by 
private contract or by public auction, subject to 
such special or other conditions of sale as he might 
think fit, & he proceeded to a sale after ample 
notice, but under very special conditions of sale, 
directed against certain defects of title which the 
mtgor. himself had, since executing the mtge., 
insisted upon, the ct. refused to interfere to prevent 
the sale under such stringent provisions. — Ker- 
shaw V. Kalow (1855), 1 Jur. N. S. 974. 

.] — See, further, Sub-sect. 1, B., ante. 

Under statutory powers.l — See Trustees ^ Mort- 
gages Act, 1860 (c. 145), s. 11 ; Law of Property 
Act, 1025 (c. 20), 8. 101. 

Ajs to conditions of sale generally, see bALE ov 
Land. 

F. Right to Sell Fixtures. 

See Law of Property Act, 1025 (c. 20), ss. 88 (4), 

^^2^367. Where no express power—No right to 7 “ 
Trade fixtures — Mortgage by sub-demise.] — v\ ords 
which in a conveyance in fee by way C3f mtge. are 
sufficient to pass trade fixtures will have the same 
effect when the mtg(i. is of leasehold property by 
sub-demise ; but in the latter ca^ 
property in such fixtures as separate chattels mt 
the right to remove & sell will not pass to the mtgee. 
unless an intention to that effect is 
the deed.— S outhport Ac West I^ncahuirb 
Banking Co. v. 

57 L, J. Cb. 114 ; 68 L. T. 143 ; 36 W. B. 113, C. A. 


I— See Part IV., Sect. 6, sub* 

sect. 3, ante. 

O. Rights as to Minerals. 

See Law of Property Act, 1925 (c. 20)» ss. 101. 
2368. Power to reserve mlnerals-^Wlth sanction 
of court.] — Mtgees. in possession with a 
sale, after filing a bill for foreclosure, & TOtting 
down the cause for hearing on motion lor a decree, 
presented a petition, not intituled in the 
but in the matter of 25 & 26 Viet. c. 1 08 ^or ^liberty 
to sell the surface, excepting the mines & mmems, 
of the hereditaments comprised in trw 
deeds :-—Held : they were entiUed to oMer 
asked.— JRc Wilkinson’s Mortgaged Estates 
(1872). L. B. 13 Eq. 634 i 41 L. J. Ch. 302. 

Anuolaliun Bdd. Ur Hirst '» kortgago (18»0), 88 L. T. 4U. 

2360. On whom petition must be 

served — Subseouent Incumbrancers.] (1) 

are within 25 Ac 26 Viet. c. 108, & may have liberty 

to sell under their power of sale, with 

tion of the mines & minerals in the J® 

incidental powers of working them. .(2) It is not 

necessary for mtgees., in order to exercise the 

of soiling with such a reservation, to serve tno 

petition on any subsequent incumbrancers. 

Re Beaumont’s Mortgage Trusts (1671), L. K. 
12 Eq. 86 ; 40 L. 3. Ch. 400 ; 10 W. H. 767. 

r.sfi-r i: i't‘ ’ «. 

SUitonlHUlr^ Pottori™ 

Ltk JoMzfb' U 13 Kr«31. B8M. He 
»rafire (18<.»0), fi'.Ui. T. 444. 

2370. Mortgagor.] -A ixstitum 

by a mtgee. of land, under 25 & 2*? \°,f ’ 

8.^2, tor the sanction ol the ct. t<> hts selling the 
surface of the intgod. property, ^ 

of the mines & minerals tncreundor, ^ 

served on tlio mtgor.— /fe 
(1890), 45 Cli. 1). 263 ; 60 L. .T. Ch. 48 , 63 D. 1. 

^^ 237 B^Power to sell land Ac minerals separately 
With sanction of oo"*— 

Trust &. New Bumsii Iron Co. ( 1804), 38 Siol. Jo. 

^'*,S'cc, generally. Mines, Vol. XXXIV., pp. 506 
et seq. 

11. Rigid to Grant Easements. 

Sev liiiW of Property Act, 1025 (c. 20), s. (2)» 
By Implication of law.l— Easements. Vol. 
XIX., p. 60, No. 205. 



Wood/ [1894] 1 Q 

A. C. 406. ^ ; 

Right to seU apart from 
8aj:.B. Vol. VII., pp. 35, 36, 38, 30, Nos. 18.,-180, 

200-203. ' 


to do with the sale of the land or Ujo 
pairment of the purchafle-money. H" 
terms should be directed te 
ina of the best price & regulation of 
expenses . — Re Land Tm^ 

Union Bank 

(Sask.), (19101 3 W. W. K. ,^78.— CAli. 


PART XIII. SECT. 2, SUB-SECT. 7. ~A. 

f. Grounds for grarUinu or fr/us- 
iny — Tender or payment.] — Whore 
there had been a breach ot coveimnt 
to keep the bulldln^tnsurefi against 


Sl’H-SKCT. 7. — HELIEK to MoUTOAGOH. 

A. Injunction, 

2372. Grounds for granting or refusing— Sale 
without notice.]— I njuncthm not granted to re- 
strain a mtgee. from selling und.T P«wor m a 
mtge. deed; otlienvisc. wliero tr^tee for sale, »1 
he proceeds precipiUtt;ly, "^thout 
parties.-ANON. (1821), 6 Madd, 10; 06 R. U. 

Where condition protecting 

purchaser.]— PRicHAnn v. Wilson, No. 2230, ante. 

2m - As to suhfoquent deed of 

urangement.]— It is not necessary to give notice 

owing under tho “tgo. Uindmd 
or paid by the mtgor. to tho mtgee. 
the injunction would Jw 
GIBERSON V. 8 BCOBD ( 1923 ), 61 N . B . R . 
1 1 ft.—CAN. 


hie the ct. ordered i 


[ the amount 


, 2"enM on which praWed.l— Tho 
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Sect, 2 . — Sale : Svih’sed, A. & B, (a) (6) i.] 

of the intention to exercise a power of sale con- 
tained in a mtge. deed to a devisee of the mtgor. 
when the mtge. deed provides that the notice is 
to be given to the mtgor., his heirs, exors., or 
administrators, or any or either of them. 

A mtge. deed contained {inter alia) a power of 
sale, exercisable by the mtgee. on three months* 
notice to the mtgor., his heirs, exors., or adminis- 
trators, or any or either of them. Some time after 
the execution of the mtge. deed a deed of arrange- 
ment was made between the same parties, by which 
the mlgee. was empowered to enter into posses- 
sion of the mtged. property, & to receive the rents 
on certain trusts therein declared. There was a 
ileclaration that nothing in this deed contained 
should prejudice the rights or powers of the mtgee. 
under the mtge. deed, & a further declaration 
that the mtgee. might, at any time after a speci- 
fied day, determine the trusts thereof, & that, 
on delivering of such notice, the mtgee. should 
b<^ at liberty to exercise the powers vested in him 
by th(‘. mtge. deed to the same extent as if such 
trusts had never been declared. The mtgee. 
entered into possession under this second deed, 
At 8om(^ time after the said si)ecificd day he gave 
notice to exercise his power of sale, but he never 
gave any notice to det(^rmine the trusts of the 
second deed : — Held : the power of sale could 
not be exercised so long as notice had not been 
given to determine tlui trusts of the deed of 
arrangement. 

1 also think that the injunction is due. In 
saying that I wish it to be clearly understood that 
J do not at all proceed ui)on the ground that the 
amount due upon the mtge. is in dispute. If 
i/hat were so a mtgor. would have but to raise a 
<iisi>ute about the sum due, in order to deprive 
his mtgee. of his remedies under the mtge. deed 
(TuiiNEii, L.J.). — Gill v, Newton (18H6), 14 
Ji. T. 240 ; 12 Jur. N, S. 220 ; 14 W. R. 490, 
L. JJ. 

2376. Redemption action by mortgagor.] — 

A. m(3rtgaged premises to B. to secure a certain 
sum i^lus the probable amount of costs in pre- 
])aring the mtge. I^he mtge. contained a power of 
sale, upon d(ifault of payment at a fixed time. 

B. (entered into a contract to sell to C. ; after that 
B. commtmced his action against A. upon the 
(covenant, to recover the amount of his mtge. 
debt & costs. The action was compromised by 
1). j)aying to B. the whole amount minus a very 
small sum, which A. paid. D. took no regular 
assignment from B., but merely became equitable 
mtgee., by transfer of the title deeds. C. then, 
more than a year after the contract for sale, gave 
B. notice that he intended to enforce his contract. 
At thercHipon paid his purchase-money, wdth which, 
})lus a Brndll sum, B. paid off D., & got back the 
title dc^eds. B. then brought his action of eject- 
ment against A., who had remained in possession, 
to enable him to make a conveyance to C. A. 
liled his bill against B. At C. to redeem. At for an 
injunction. The ct. refused to interfere by in- 
junction. — llAviiis V, Williams (1843), 7 Jur. 
003. 

2376. Offer of payment by puisne Incum- 

brancer.] — A puisne incumbrancer offered to pay 
off the first mtge., wdiich, being declined, he filed 
a bill to compel a transfer. The first mtgee. 
having afterwards proceeded to sell the property. 


was restrained from transferring the first mtge. 
At parting with the legal estate & title deeds. — 
Rhodes v. Buckland (1852), 16 Beav. 212 ; 61 
E. R. 769. 

2377. Existence of prior contract — When 

mortgagor has notice — Charterparty.] — The ct. 

will not affirmatively enforce a charterparty, but 
it is implied in such a contract, that if the charterer 
provides a cargo, the ship shall not be employed 
for any other purpose ; Ac a mtgee., with notice 
of a prior charterparty effected with the mtgor., 
will be in general restrained from doing anything 
to prevent its performance. 

The mtgor. in such a case was unable to put 
the ship into proper repair to make the voyage, 
or otherwise to perform the contract, Ac the 
charterer took no step for several months with 
respect to it : — Held : the mtgee. ought not to 
be further restrained from exercising the powers 
contained in his mtge. — D e Mattos v, Gibson 
(1859), 4 De G. Ac J. 276 ; 28 L. J. Oh. 498 ; 33 
L. T. O. S. 193 ; 5 Jur. N. S. 555 ; 7 W. R. 514 ; 
45 E. R. 108, L. C. 

Anymtations : — ^Apld. Sovin v. Deslandos (1860), ;i() L. .T. 
(jIi. 457 ; MoHsafforioB Ituperiles Co. v. BaitioH (1863), 
7 L. T. 703. Conid. The Celtic King, 11894] P. 175. 
Apld. Lord Htrathcona S.S. Co. v. Dominion (]oal Co., 
11926] A. C. 108. Refd. Buckiiall r. Tatem (1900), 83 
L. T. 121 ; Ilerno Bay Stoam Boat Co. v. Hutton, [1903] 
2 K. B. 683. Mentd. Peto v. Brighton, Uckfield & Tun- 
bridge Wells Ky. (1863), 1 Hem. &; M. 468 ; Adamson 
V. (Jill (1868), 17 L. T. 464 ; Oatt v. TourJe (1869), 4 Ch. 
App. 654 ; (iroouhill r. Isle of Wight (Newport Junction) 
Ky. (1871), 23 L. T. 885 ; Montague r. Flockton (1873), 
L. K. 16 Kq. 189 ; Lukor v. Dennis (1877), 7 Ch. 1). 227 ; 
Piporno t\ Harmston (1886), 3 T. L. R. 219 ; Whitwood 
Chemical Co. r. Hardman, [1891] 2 Ch. 416 ; Davfs r. 
Foreman, [1894] 3 Ch. 654; Formby v. Barker, [1903] 

2 Ch. 539 ; Brigg v. Thornton, [1904] 1 Ch. 386 ; Wilkes 
V. Spooner, [1911] 2 K. B. 473 ; L. C. C. v. Allen, [1914] 

3 K. B. 642 ; Barker v. Stickney, [1919] 1 K. B. 121 ; 
Macdonald r. Eylos, [1921] 1 Oh. 631. 

2378. Breach of trust.] — On a bill by a 

mtgor. to restrain a mtgee. from enforcing his 
power of sale under the mtge. deed, & where no 
answer had been put in, but it was alleged by the 
bill that a breach of trust had been committed 
by the mtgee. The ct., on motion, gianted an 
injunction until the filing of the answer or further 
order. — Merest v, Murray (1866), 14 L. T. 
321. 

2379. Dispute as to amount due.] — Gill 

V. Newton, No. 2374, ante. 

2380. Payment Into court.] — In 1830, W. 

conveyed certain real estates to R. Ac T. Ac their 
heirs, by way of mtge., for securing £400, with a 
power of sale in case of default. W. died in 1839, 
having devised the same property, subject to cer- 
tain charges created by his will, to his sons. A., 
B., Ac C., as tenants in common in fee. In 1839, 
after W.’s death, B. conveyed all his on<j-third 
share, under his father’s will, io R., H. & N., by 
way of mtge., with power of sale in case of default. 
R., the surviving mtgee. of the deed of 1830, 
threatened to sell under the power in that deed 
unless A., the acting exor. of W., would redeem 
both mtges. Upon bill by A. to redeem Ac for an 
injunction, the ct. upon motion, on payment into 
ct., by A. of the money due upon the first mtge., 
restrained R. from selling under the power con- 
tained in the deed of 1830, Ac from conveying the 
legal estate in the one-third share of B. comprised 
in the mtge. of 1830. — Whitworth v. Rhodes 
(1850), 20 L. J. Ch. 105. 

Annotation : — ^Befd. Warner v. Ja^b (1882), 20 Ch. D. 220. 

where the Injunction asked Is to 
restrain the completion of a contract 
already entered into on the ground 
ihat the sale Is an improper one. — 
Kingsbury v. Halloran (1901), 1 


ordinary rule that the ct. will not sworn by the mtgee. to be due for 
grant an Intcrlooutory injunction principal, Interost, & costs, is not 
^straining a mtgee. from exercising limited to oases where the mtgor. 
Ws I>G'vcr of sale except on the terms seeks to restrain the future exorcise of 
of the mtgor. paying into ct. the sum the power, but applies also to a case 
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2381. .] — (1) If a mtgee. exercises his 

power of sale bond fide for tlie purpose of realising 
his debt & without collusion with the purchaser, 
the ct. will not interfere even though the sale be 
very disadvantageous unless the price is so low 
as in itself to be evidence of fraud. 

(2) A mtgee. in exercising his power of sale is 
not, except as to the balance of the purchase-money 
fifter a sale, a trustee for the mtgor. even if the 
mtge. is in the form of a trust for sale. 

(3) [No attempt was made] to stay the sale by 
injunction which, according to the authorities 1 
have cited & to Whitworth, v. Rhodes, No. 2380, 
ante, could only have been done by papng the 
money into ct. (Kay, J.). — Warner v, Jacob 
(1882), 20 Ch. D. 220; 51 L. J. Ch. 042 ; 40 
L. T. 056 ; 46 J. P. 436 ; 30 W. R. 731. 

Aimotaiions : — As to (1) Consd. Colson v. Williams (1889), 

58 L. J. C^h. 539. Folld. Fiokl r. JJt^bonturc Corpii. (1896), 
12 T. L. It. 469. As to (2) Reid. Charles r. Jones (1887), 
35 Oil. I). 544: Farrar v. Farrars (1888). 40 Ch. I). :195. 
(ferurally^ Refd. Martinson r. Clowes (1882), 21 Ch. 1). 
857 : Kennedy v. Do Trafford, [1896] 1 Ch. 762 ; Nutt 
r. Easton (1899), 47 VV. It. 430 ; HaddiuKton Island 
Quarry Co. r. Hnson, f 1911] A. 0. 722. 

2382. Amount claimed by mortgagee 

— Unless Impossible on face of security.] — ahe 

general rule is that a sale by a mtg(‘e. will be re- 
strained only on payment into ct. by tlu* mtgor. 
of the amount which the mtgee. swc'ars to b(» due 
to him, but this does not ap]>ly wh(*r(‘ the ct. ean 
sec on the terms of the deed that this amount 
cannot be due on the security. — IJiCKsoN v, 
Daklow (1883), 23 (’h. 1). 000; 48 L. T. 440 ; 
31 W. R. 417, (\ A. 

Annotations :■ Brewer r. Siiunre, [1892] 2 (’h. 111. 
Mentd. Ex ?>. cotton (1883), 49 L, T. 52; Plackhurn 
Corpn. t’. Micklethwult (1886), 51 L. T. 539; Ec 
Athliiiniiey, AV j>. Wilson, [1898] 2 Q. 11. 547. 

2383. Unless fiduciary relation 

between mortgagor & mortgagee.] — TIh^ ordinary 
rule that the c.t. will not grant an interlocutory 
injunction restraining a mtge(‘. from exercising 
Jiis power of sale ext ;(.*pt on the terms of the mtgor. 
paying into ct. the sum sworn by tlie mtgee. t<» 
be due for principal, iniere.st, A costs, does not 
ajiply to a cast^ whert? the mtgee. at the time of 
taking the nitge. was the solr. of tlu* mtgtu*. In 
such a case the ct. will look to all the (tirenm- 
stances of the case. A: will make such order as will 
save the mtgor. from opjiression without injuring 
t he security of the mt gee*. , 

Pltf. was a lady who was entitled t(» a life* 
interest in l<*asehold property whieh she had 
mortgaged to various pei'sons, Heft. acU'd as 
lier solr., & with h(;r sanction in orde:r to rede^ase 
her from embarrassment bought up sejveral of 
the incumbrances with his own money Ac took a 
transfer of them to him.self ; having previously 
taken a nitge. of the^ life intert*st to se>‘cure his jiast 
costs & the costs which he might incur in paying 
off the incumbrances. Aft<*rw’ard8 pltf. discharged 
deft., Ac employed another solr., who applied to 
deft, for information respecting the securities 
transferred. Deft. r(*fu.sed to give this informa- 
tion unless the payment of what was due to him 
W'as guaranteed, Ac threatened to proceed to a sale 
of the property l*ltf. then brought an action 
to impeach the securities Ac to restrain the sale 
of the property, Ac moved for an injunction till 
the hearing ; — Held : considering all the circum- 


stances, fOL injunction ought to be granted, on 
pltf. paying into ct. such a sum as Sie ct. con- 
sidered woiild cover the amount actually advanced 
by deft., & amending the wit so as to make it a 
simple action for redemption Afc injunction. — 
Macleod v. Jones (1883), 24 Ch. D. 289; 63 
L. J. Ch. 145 ; 49 L. T. 321 ; 32 W. R. 43, C. A. 

Action on bills of sale.] — See Bills 

OF Sale, Vol. VII., p. 132, Nos. 750-752. 

.] — See, generally. Injunction, Vol. 

XXVIII., pp. 384, 385, Nos. 153-167. 

Petition lor winding up.] — See (kiMPANiES, 

Vol. X., p. 831, No. 5418. 

2384. Effect of waiver— Mortgagor acting un- 
fairly.] — Motion by mtgor. to restrain completion 
of sale of mtgt^d. premises by mtgee. under power 
of sale, Ac tlie purchase*!*, on the ground of surprise 
& under-value, refused, mtgor. liaving act.ed un- 
fairly, At in some degree sanctioned t he transactions 
relating to the sale.— Faurard v. C'LAY (1837), 
Donnelly, 232 ; 47 E. R. 310 ; std) nonu Fkhhand v. 
Clay, 1 Jur. 105. 

2386. Dispute as to amount.] — (J) Right 

of eigne as against puisne mtgee. t-o enforce all 
his rtmiedies at- the sanies time*. (2) By a deed, 
the amount diu^ to t he tii*st mtgee. was conllrmed 
to him by the 8ubKC‘(iuent- incumbrancers, &; he 
thereby agr<*e(i not to ext*eute liis i)ower of saJe 
for a limited time Held : a party wlio, bj^ his 
bill contest(*d the? amount so admitted t/o be duo 
to the first mtg(*<\, could not takt* advantage of 
the stipulation in the decul not to H(dl within the 
time, A an injunction to restniin such sah* w'as 
refused.- CorKKU. v. Bacon (1852), 10 Beav. 
158 ; 51 E. R. 737. 


{a) In (ieneruL 

2386. Effect of laches,]— Mtge(?. of a ri'ver- 
sionary interest sold it undiT tlu* power of sah^ in 
Jan. 1888. The revcTsioner had notice of tlie 
sale, A:^ lie t-h(*n took legal advice as to Ids nghts, 
but he took no steps to impeach the sale until 
Dec. 1897, whciii he conimf*nced an action to set 
it. aside. ^J'h(5 revi'rsion had fall(*n int-o possession 
in Apr. 3 897 : — Held : by reason of his laches, 
pltf. could not maintain the action. — Nuit v. 
Kahton, [1900] 1 Ch. 29; 09 J.. J. Ch. 40; 81 
L. T. 530, (\ A. 

2387. Amendment of pleadings — Action by mort- 
gagor &, second mortgagee - Transfer of interest — 
On what terms granted.] — Viola v, Hickman, 
[19121 W. N. 109. 

AnmtiaJlinn : -Mentd. VMola r. Anglo-Ainoricuii Cold St.oragO 

Co. (1912), 81 L. J. Cli. 581- 

(6) Grounds for Rescission, 
i. Ill General, 

See l^wof PropertyAct, 1925 (c. 20), s. 104 (2), (3). 

2388. Not oppressive sale —Where no proof of 
fraud or sale at undervalue.]— A few wee^ks afU*t* 
the death of a mtgor. A before probaDj of his will 
had lieen obtained, the mtgee. procetrded to exer- 
cise a jiower of sale of a reversionary intcirest. 
Several communications were taking place at tho 
time between the solrs. of the mtgec\ A the solrs. 
who acted on behalf of the family of the mtgor., 
A who proU^tc^d against the sale as unnecessary 
A oppressive, A offered to pay all the principal 


S. n. N. S. W. 114 ; 18 N. 8. W. W. N. \ 
178.— AUS. i 

•.] — An interim injunction 
was grant^ upon pltf. bringing into ct. 
the amount of arrears. — Robertson 
f>. Hbthbrinoton, 8 C. L. T. Occ. 
N. 141.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 7. 

B. (a). 

2386 I. E/fed of la£hes .] — The ct. set 
aside the isalc. although reluctantly, as 
great delay had been shown on the 
part of the mtgor. in making the 
application ; A be was. In the circtun- 


stances, ordered to pay the oosta 
incurred by the new sale.-- M cAlpink 
r. Younu (1868), 2 Ch. Ch. 171.— 

CAN. 

2886 U. .] — Carter v, Bell 

(1916). 31 W. L. Tl. 1 ; 8 W. W. K. 
47 ; 21 I). L. 11, 243.— CAN. 
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Sect, 2. — Sale: Sub-sect. 7, B. (6) i. d: it., C.; 
svb-sed. 8, A.] 

money, interest, & costs as soon as an assignment 
could be prepared. It was not shown that there 
was any fraud in the transaction, or that the 
reversionary interest was sold at an undervalue. 
A bill, filed by the extrix. of the mtgor., to set 
aside the sale, was dismissed. — Matthib v. 
Edwards, Jones v. Matthib (1847), 16 L. J. Ch. 
405 ; 11 Jur. 504, L. C. ; subsequent proceedings ^ 
11 Jur. 761, L. 0. 

Armotatiorut : — Oolisd. Wamor v. .Tacob (1882), 20 Ch. D. 

220. Reid. Cockcll Bacon (18.52). 10 Beav. 1.58; 

Poolcy V. Whetham (1886). 54 L. T. 606. Mentd. Kershaw 

r. Kalow (1865). 1 Jur. N. S. 974. 

2389. Not mismanagement of property — While 
mortgagee In possession.] — In the absence of any 
allegation that a power of sale in a mtge. deed 
lias been improperly or collusively exercised by 
the mtgee., the averments, that the property was 
sold at great undervalue, & ought to have been 
sold in lots ; that the mtgee., while in possession, 
had, by mismanagement of the property, rendered 
himself liable to an account for wilful default ; 
& that the sale had been made pending a suit by 
th(i mtgor. to redeem, which suit was duly regis- 
tered as lis pendens, raise no equity to support a 
bill to set the sale aside & enable the mtgor. to 
redeem. — Adams v . 8cott (1859), 7 W. li. 213. 
AnnniaiinnR : — Consd. Warner v. Jacob (1882), 20 Ch. D. 

220. Re!d. StovciiB V. Theatres, [1903] 1 Ch. 857. 

2390. Not sale made pending action to redeem.] — 

Adams v. Scott, No. 2389, ante. 

2391. Power of sale improperly exercised — Sale 
for indirect purpose.] — IIobektson v. Norris, No. 
2332, ante. 

2392. .] — PooLEY’s Trusteed. Whet- 

ham, No. 2223, ante. 

2393 . Breach of proviso In mortgage as to 

default — Knowledge of purchaser.] — Selwyn v. 
Garpit, No. 2429, post. 

2394. Tender of principal & Interest — Knowledge 
of purchaser.] — Jenkins v. Jones, No. 2333, ante. 

2395. Sale to subsequent Incumbrancer — Without 
notice.] — Parkinson v. Hanbury, No. 2428, post. 

2396. Not Irregularity of notice — After entry of 
purchaser & expenditure of money.] — Metters v . 
Brown, No. 2227, ante. 

2397. Fraud — Action by Insolvent mortgagor.] — 

A bill was filed by T., against whom a vesting order 
in insolvency had been obtained, but all whose 
debts had been fully discharged, against a mtgee. 
from him, the assignees under his insolvency, & 
certain purc'hasers of the mtged. property, alleging 
that by collusion between the mtgee. & the 
assignees the former was enabled to establish a 
larger claim than he was entitled to & also that 
by collusion between the mtgee., the assignees, 
& purchasers, the mtged. property had been sold 
to the latter at a considerable undervalue, & pray- 
ing that an account might be taken of what was 
due on the mtge., & that the sale might be set 
aside. No revesting order or order to annul the 

E roceedings in the solvency had been obtained ; 

ut the bill alleged that an application, by pltf., 
for such an order to the comr. in insolvency had 


been refused, except upon the terms of his con- 
firming the acts complained of. Upon demurrer, 
by the purchasers, for want of equity Sd multi- 
fariousness : — Held : the demurrer must be over- 
ruled. — ^Troup V. Ricardo (1864), 4 De G. J. & 
Sm. 489 ; 5 New Rep. 62 ; 34 L. J. Oh. 91 ; 11 
L. T. 399 ; 10 Jur. N. S. 1161 ; 13 W. R. 147 ; 
46 E. R. 1008, L. 0. 

Annotations : — ^Mentd. Smith v. Mollatt (1865), L. II. 1 Eq. 

397 ; Roberts v. Moreton (1869), 17 W. R. 397 ; Payne 

r. Dicker (1871), 24 L. T. 492 ; Motion v. Moojen (1872), 

L. R. 14 Eq. 202 ; Bird v. Philpott, [19001 1 Ch. 822. 

2898. Mistake — Not when matter for compensa- 
tion only.] — Bettybs v. Maynard, No. 2402, 
post. 

-.] — See, generally, Mistake, pp. 86 et seq., 

ante. 

2399. Not advance of purchase-money by mort- 
gagee — Sale with option of re-purchase.] — B. 

mortgaged certain shares in a brewery co. The 
mtgees., who had full power to sell the shares, 
were desirous in 1914 of giving an option to F. to 
urchase them at a future date, but were advised 
y their solrs. that this would not be within their 
powers. They then sold the shares to F. at a 
fair price, & ^vanced him the whole of the pur- 
chase-money without interest, & gave him the right 
to call on them to repurchase the shares at the 
price he gave for them at any time before May 1, 
1917. The money so advanced was secured by a 
deposit of the share certificate & by a promissory 
note, which on the face of it was expressed to be 
payable on demand. F. paid the mtgees. the 
purchase-money before May 1, 1917. In 1820 he 
sold the shares at a price considerably in excess of 
what he had paid for them. B. then brought an 
action, alleging that the transaction was not a 
valid sale, & claiming that the shares or their 
proceeds were still subject to redemption : — Held : 
(1) the ct. could not inquire into the motives of 
the mtgees. ; (2) the transaction was a valid 

exercise of their power of sale. — ^Belton v. Bass, 
Ratclipfe & Gretton, Ltd., [1922] 2 Ch. 449 ; 
91 L. J. Ch. 216 ; 127 L. T. 357. 

Not leaving purchase-money on mortgage.] — 
See Sub-sect. 6, C., ante. 

ii. Sale at Undervalue. 

2400. General rule — Not unless amounting to 
fraud.] — Adams v. Scott, No. 2389, anlc. 

2401. .] — Warner r. Jacob, No. 2381, 

ante. 

2402. .] — Pltf. being entitled to a sum 

of £2,916 stock in reversion expectant on the 
death of an old lady aged eighty-two, obtained a 
loan of £1,650 upon mtge. The mtge. deed con- 
tained a power of sale upon three months’ notice, 
or on interest being one month in arrear. The 
interest being in arrear, the stock was sold under 
the power for £1,950 as subject to succession duty 
at 3 per cent. The tenant for life was then in a 
precarious state of health, & died within three 
months. It was afterwards found that only £7 
was payable for succession duty. None of the 
purchase-money was paid except the deposit, the 
remainder being left on a mtge. of the stock. 


PART xm. sect. 2, SUB-SECT. 7.— 
B. (b) 1. 

2398 i. Power of aah improperly e-xer- 
fitted — Jireofh of proviso in mortynoe 
as to default — Knowledge of purchaser. \ 
— Parsons v. Ryan (1892), 7 Nfld. 
L. R. 655.— NPLD. 


k. Not irregularity of notice .] — 
Lockhart v. Yorkshire Guarantee 
& Skouritibs Cori»n., Ltd. (1908), 14 
B. C. li. 28 ; 9 W. L. R. 188.— CAN. 


l. Fraud .] — Inualls v. McLaurin 
(1886), 11 O. R. 380.— CAN. 

m. .) — ^Taylor V. Sharp (1892), 

8 Mau. L. R. 163.— CAN. 

n. .) — Smith v. Hunt (1902), 

22 C. L. T. 429 ; 4 O. L. R. 653 : 1 
O. W. R. 598, 798 ; varying (1901), 2 
O. L. ii. 134.— CAN. 

o. .1 — Winters v. McKinxstrt 

(1002), 22 C. L. T. 213.— GAN. 


p. Sale by sheriff -] — Goold v. Rich 
(1872), 4 Ch. Ch. 87.— CAN. 

PART Xlll. SECT. 2, SUB-SECT. 7.— 
B. (b) ii. 

q. Persons induced to refrain from 
bidding.}— Where, at a sale under a 
power in a mtcpe., out of twenty -five 
or thirty persons at a sale, three or 
four were induced to refrain from 
bidding, because they were informed 
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There was evidence that, having regard to the 
age health of the tenant for life, from £100 to 
£200 more might have been obtained for the re* 
version : — Held : the sale could not be set aside, 
either on the groimd of under value, as there was 
no fraud ; nor the leaving of the purchase-money 
on mtge. ; nor the mistake as to the succession 
duty, that being merely a matter for compensa- 
tion. — ^BETPrsTES V, Maynard (1883), 49 L. T. 
389; 31 W. R. 461, C. A. 

Jnnoiaiion : — ^Refd. Bcltou v. Bass, & Gretton, 

11922] 2 Ch. 449. 


2403. 


CoRPN. (1896), 12 

2404. .] 


V. Debenture 


■The Ot. of Appeal found that 


— .] — Field 
T. L. B. 469. 


a sale by the assignees of a mtge. in the exercise 
of a power of sale contained therein was invalid 
as against the mtgor. pltfs. & decreed redemption, 
on the ground that there had been reckless disre- 
gard of their interests in the conduct of the sale. 
It appeared that the pleadings contained no charge 
of fraud or collusion or bad faith against deft, 
purchasers, that there had been no notice before 
trial that inadequacy of price would be relied 
upon as evidence thereof, & that the purchasers 
had accordingly given no counter-evidence of its 
sufficiency ; — Held : the finding of the first ct. 
to the effect that the sale was valid & regular 
ought not to have been reversed, & the failure in 
the circumstances of the purchasers to produce 
counter-evidence did not justify a finding in effect 
that the sale was fraudulent. — Haddington 
Island Quarry Co., Ltd. v. Huson, [1911] A. 

727 ; 81 L. J. P. 0. 94 ; 105 L. T 467, P. C. 

2405. What Is evidence of fraud — Condition ex- 
cluding evidence of age of tenant for llfe.J ~ 
Crago V. Alexander, [1867] W. N. 305. 

2406. Lowness of price.]— Warner v. 

Jacob, No. 2381, ante* rr 

2407. Sale for exact amount due— To one 

of two co-mortgagors — Though fiduciary relation 
between co-mortgagors.] — Kennedy v. De 
Trapford, No. 2356, ante, 

2408. To subsequent Incumbrancer.] — 

Flower & Sons, Ltd. v, Pritchard, No. 2291, 
ante, 

C. Recovery of Loss, 

2409. Right to recover loss — Sale at undervalue.] 
—A mtgee. in possession, by not taking proper 
means to ascertain the right value of the mtged. 
property, sold it at a loss Held : he was liable 
to ^.Ita good the difference between the pnce 
which the property was sold at, & that which it 
would have produced had it been sold, at a rescued 
price, under a decree of the 

DE3IZEE (1869), 20 L. T. 350 ; 17 W. B. 547. 

' Loss by misdescription of property.]— 
A mtgee. who, in the exercise of his power of sale, 
peraonaUy or by his agent commits a mwtake, 
such as a misdescription of the property , whereby 
a material diminution is caused in the price rea,U8ed, 
is liable to the parties interested in the equity of 
redemption for the loss so occasioned ; but the 

that a perMn sttend*”* ‘“^“‘1^ JS 
buy the property for the family oi 
debtor, the ct. refused to mt aside 
the sale, which was made to such 
at a small advance upon the upset 
price.— B rown r. Fisher 9 

Gr. 423. — CAN* 


amount of that diminution not necessary the 
measure of the compensation payable by the 
mtgee. - . 

Mtged. property was sold for £20,800, in 
consequence of a misstatement in the particulars 
by the auctioneer employed by the mtgee., a 
compromise was come to between the purchaser 
& mortgagee, which the ct. held to bo a reaso^ble 
one, whereby £895 was allowed to the purchaser 
out of the purchase-money : — Held : that sum was 
not necessarily to bo taken as tlie measure of 
compensation to be allowed as between the mtgee. 
&> the owners of the equity of redemption, & an 
inquiry was directed whether the property would 
have sold for any Ac if any, what sum in exc^s 
of £19,905, the original purchase-money less the 
sum allowed to the purchaser, in case the pro- 
perty had been sold without the misstaroment 
in the particulars. — Tomlin r. Luce 4*: 

('h. D. 101 ; 50 L. J. Oh. 104 s 62 L. T. 18 ; 54 
J. P. 486 ; 38 W. K. 323 ; 0 T. D. U. 103, C. A. 

2411. Right to action for account— Wrongful « 
oppressive sale.] — Mtgor. cannot maintain at 
common law an action against his mtgee. J*®" 
spect of a wrongful Ac oppressive sale by the latter 
of the mtged. property. —Fen NE iJ. r. (Iardnbr 
(1885). 1 T. L. R. 397, C. A. 

2412. Amount recoverable — Difference bi^ween 
actual & reserved price -If sold 

court.]— Wolff v, Vanderzke, No. 2409, ante. 


r. Where purchased for v^ue urUh' 
out notice^iobauv of 
aee(mtU,y-VvF^sRv. Dlfresnk 
(1886). 10 O, R. 773.— CAN. 

I. Test of twlu«.)— UBEN v. CON - 
PKDERATION LOT ASSOCN. (^ID. 40 
o, L. K. 536 ; 13 O. W. N. 133. CAN. 


8un-Bi^rr. 8.- HuniTrt and Liabilities of 
Purchasers. 

A. In OeneraL 

See Law of Property Act, 1925 (c, 20), 

2413. Right to rescind contract for sale wre- 
gularlty as to notice — Effect of waiver.] ~~Pltf. 
purch^d land, Ao paid a deposit. 1 ho condition 
of sale stated that the sale was 
mtgee. under a power of sale. It afterwards 
ap^arod that the power of . sale was tPjen ordy 
in cose the mtgee. should give notice m 
to the mtgor. to pay the money due, Ac the mtj^. 
should not pay within three iialondar months 
after such notice ; & it wiis prcivided th at the 

receipts of the mtgee. should diwhargo the pe^n 
paying from being answerable for misapplfcatKm 
of the money, or inquiring inU) the propriety of 
the sale purporting to be made in puinuanco of 
the power, & from being obliged tft be satisfied 
whether the terms on which the sale was 
by virtue of the power were complntd with. After 
this mtge., & before the sale, the mtgor. had exe- 
cuted Jveral additional "‘‘■p'- ““v*' 

No notice was in fact given to lum by the mt^-. 
but, before the sale, & 

he agreed in writing that it should be lawdul for 
the first mtgee. to sell without giving notice : 
Held : the purchaser, upon discovery of th^ 
facts, was entitled to rescind the cont^ & 
cover the deposit; although, after the sale & 

0. RU/M of trespoHS aoair^ niort- 
aautfr. h— The purcha»or of land under a 
Hole by a inaHt4»r In chancery , In a fore- 
fjloHurw HUtt, whoHc de©<i Ih duly reiri«- 
iered. niay, before entry, mainly 
tiwpww di bonis oralis tor irt^ 
cut on the proinlHeB & 

tt iMsTHon claiming under the mtgOT. 

— jarvih V. EduetT (1848), 6 N. 15. tv. 
(I All.) 60.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 7.— C. 

2409 i. RigM to rectwer loss-— Sale at 
undervalue. I — Hickky e. Hkywon 
(1894), 15 N. 8. W. Eq. 107 ; 11 

N. 8. W, W. N. 13.— AUS. 

PART XIII. SECT. 2, SUB-SECT. 8.— A. 

a. Riaht to rescind eenUract for 

DIOCB0AN Synod, Scotia 
17. o 'B risk (1879), R. E- ^^2. 

—CAN. 

b. ,J — Lockino V. Halhtkd 

(1888), 16 O. R. 32.— CAN. 
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Sect 2, — Sale: Stib-sed. 8, cfe jP> (a).] 

before the rescinding of the contract, the mtgor. 
the first mtgee., & several, whether all or not did 
not appear, of the subsequent mtgees., had exe- 
cuted an indenture, whereby it was declared & 
agreed that the sale should be valid although no 
notice had been given. — Foebtbr v, Hoggart 
(1850), 15 Q. B. 155; 19 L. J. Q. B. 340; 15 
L. T. O. S. 134 ; 117 E. B. 417 ; .91^6 nom. Foster 
V, Hoggart, 14 Jur. 757. 

Anw)iaiUm JermIngH n. Brunt (1808), 10 L. T. 

705. 

2414. .] — A. mtge., of leaseholds 

to the trustees of a building society, in the ordinary 
form of a building society mtge., contained a cove- 
nant by the mtgor. to pay, as required by the 
rules of the society, all subscriptions, etc., in re- 
spect of this shares in the society, & also a declara- 
tion that in case of default, the total sum for which 
the mtge. should be for the time being redeem- 
able according to the said rules & the mtge., should 
be considered as then actually due, & that the 
power of sale given to mtgees. by Conveyancing 

Law of Property Act, 1881 (c. 41), should apply. 
On the same day the mtgor. executed a second 
mtge. of the property to his bankers. The mtgor. 
subsequently became bkpt. & the second instal- 
ment of subscription under the first mtge. being 
in arrear, the first mtgees., a fortnight after the 
day on which the instalment had become due 
according to the rules of the society, & without 
any formal notice to the second mtgees. or the 
mtgor. ’s trustee in bkpcy., though with their 
knowledge & consent, put up the property for sale 
by auction subject to conditions of sale which 
stipulated that the purchaser should accept a 
conveyance from the vendors under their power 
of sale, without the concurrence of any other 
persons. The property not being sold at the 
auction, the first mtgees., within three months 
from the date when the second instalment became 
due & with the approval of the second mtgees., 
sold the property by private contract, subject to 
the original conditions of sale. Upon the pur- 
chaser's requisition the mtgor. 's trustee in bkpcy. 
consented to join in the conveyance ; but subse- 
quently the purchaser raised the objection that the 
first mtgees. could not make a title at all, as their 
power of sale was not exercisable until three 
months' notice had been first given under Con- 
veyancing & Law of Property Act, 1881 (c. 41), 
s. 20 (J). Upon a summons by the purchaser 
under the Vendor & Purchaser Act, 1874 (c. 78), 
the chief clerk made an order declaring that the 
vendors had shown a good title according to the 
conditions of sale. The vendors had, after being 
served with the summons, offered to procure 
the concurrence of the second mtgees. in the 


conveyance, in addition to that of the mtgor. 's 
trustee in bkpcy., & the second mteees. had ex- 
pressed their willingness to concur. The purchaser 
moved to discharge the chief clerk’s order on the 
groimd that the power of sale was not exercisable 
for want of the three months’ notice under the 
Act, that he could not be required to accept a 
title from the second mtgees., as offered by the 
vendors, since it had been stipjdated by his con- 
tract that he should take a title from the first 
mtgees. only : — Held : the conveyance by the first 
mtgees. would not bo the less a conveyance by 
them under their power of sale, according to the 
contract, because the second mtgees., either by 
the same or a separate deed, concurred in or con- 
firmed the conveyance by passing such interest 
as they might have ; & the second mtgees. & the 
mtgor. ’s trustee in bkpcy. had in effect waived the 
notice required by the Act. — Ee Thompson & 
Holt (1890), 44 Ch. D. 492 ; 59 L. J. Ch. 651 ; 
62 L. T. 651 ; 38 W. K. 524. 

2415. On ground of concurrence of second 

mortgagees.] — Re Thompson & Holt, No. 2414, 
ante* 

Disclaimer by trustee of bankrupt mort- 
gagor.] — See Bankruptcy, Vol V., p. 947, No. 
7763. 

2416. How far bound by notice in conditions in 
sale — Agreement between mortgagor & tenant in 
possession — Allowance lor buildings.] — When the 
purchaser from mtgees. under a power of sale has 
notice in the conditions of sale of an agreement 
between the mtgor. & the tenant in possession 
that a certain sum* shall be allowed for buildings, 
he is bound by such agreement & by all the equities 
which bind the tenant thereunder. — Thomas v , 
Davies (1861), 9 W. B. 831. 

2417. Right to title deeds — On payment of pur- 
chase-money into court — Though before distribu- 
tion.] — A purchaser who, in a suit to realise a 
mtge. security, has paid the purchase-money of the 
mtged. property into ct., is entitled, before its 
distribution, to the delivery of the title deeds. — 
Fowler v. Scott (1871), 25 L. T. 784 ; 20 W. R. 
199. 

2418. Right to be registered with title of mort- 
jagor — Indefeasible title — Though subsequent in- 
cumbrancers on register.] — A mtgor. registered 
with an indefeasible title made three successive 
mtges., all of which were entered on the register of 
incumbrances ; the first mtgee. sold under his 
power of sale, & conveyed tlie estate to a pur- 
chaser : — Held : the purchaser was entitled to be 
registered with an indefeasible title, although the 
second & third mtges. remained on the register of 
incumbrances. — Re Richardson (1871), L. B. 12 
Eq. 398 ; 40 L. J. Ch. 616 ; 25 L. T. 12 ; 19 W. B. 
1048. 


rogistered judgment a^raiust a mtffe. 
made before the delivery of the writ 
to the sherifl. — Pbooe v, Metcalfe 
(1856), 6 Gr. 628.— CAN. 

e. .] — Where a first 

mtsreo. acquired, as he contended, a 
title through a purchaser at sheriil's 
sale of the equity of redemption of 
the mtged. promises, there being 
mesne inoumbranoes, it was held thed 
he did not acquire the fee In the lands, 
the sherill not having power to sell. 
— ifc Keenan (1871), 3 Oh. Ch. 286. 
—CAN. 

f. Purcliaae at undervalue ,] — 

Where an execution creditor pur* 
chased property at sheriff's sale at 
oiie-sixth of its value, the ot. held that 
effect could only be given to such a 
transaction as a seounty tor the debt 

costs, & not as an absolute purchase. 


— Kerr v, Bain (1865), 11 Gr. 423. — 

GAN. 

g. Purt^aaer tMng with notice of 
prior unregistered bond — Liability to 
he redeemed.] — ^Waddell r. Corbett 
(1874), 21 Gr. 384.— CAN. 

h. Presumption of existence of pou^.] 
— In ejectment, where pltf. claimed 
under a deed executed by a mtgee. 
under power of sale : — Held : the 
estate in the mtge. having become 
absolute In law in the mtgee., there 
was no necessity for showing that 
there was a power of sale in the mtge. 
to convey the legal estate. — Nesbitt 
V. Riob (1864), 14 C, P. 409.— CAN. 

k. Proceeding to impeach convey- 
ance under power of sale — Burden of 

r of on purcAossr.]— In a proceeding 
impeach a conveyance executed in 


pursuance of a sale, under power of 
sale, the purchaser, or those claiming 
under him, must snow a due exercise 
of the power of sale ; the onus of 
impeaching it is not upon the party 
alleging the Invalidity of the deed. — 
Bartlett v, Jull (1880). 28 Gr. 140. 
—CAN. 

1. Purchase by execution creditor 
— Whether estopped from disputing 
fiHe.)— An execution creditor who 
purchases & takes a transfer of a mtTO. 
of property is not estopped thereby 
from settii^ up in an action against 
him for the seizure of the same pro- 
perty under Ids execution against the 
grantor of the mtgor., that the said 
grantor was not the owner of the 
property in question Sc that the oon- 
veyanoe to the mtgor. by him was 
brauduleot Sc void as against the 
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2419. Right to separate receipts— >Two mort- 
gagees — Necessity lor apportionment.] — Trustees 
advanced money on mtge., the deed containing the 
usual power of sale & a declaration that the 
receipts of the mtgees. or their assigns should be 
sufficient discharges to purchasers, & that the 
power of sale might be exercised by any person 
who for the time being should be entitled to receive 

give a discharge for the moneys for the time 
being owing upon the security of the mtge. By a 
memorandum of even date it was declared that the 
mtge. money belonged to the mtgees. in certain 
unequal shares. Subsequently the mtgees. 
assigned their shares separately to two sets of 
trustees, who, in exercise of the power of sale, 
offered part of the property for sale by auction. 
The purchaser of one of the lots accept-ed the title, 
but required that the purchase-money should be 
apportioned between the two sets of trustees, &> 
that each set of trustees should give a separate 
receipt, &> that this should apjiear on the convey- 
ance. On a summons taken out for the opinion 
of the ct. : — Held : upon the true construction of 
the power of sale in the mtge. the persons bene- 
ficially entitled to the money had powcir to sell & 
to give receipts, & the joint receipt of the vendors 
was therefore sufficient & no apportionment was 
necessary. — He Parkkr & Beech’s Contract 
(1887), 56 L. J. Ch. 358 ; 56 L. T. 65 ; 35 W. K. 
353, C. A. 

2420. Mortgage of sum In court -Right to pay- 
ment out — Appearance of mortgagor not necessary.] 
— (.Patterson v. Clark, [1905] W. N. 173; affd. 
(1906), 95 L. T. 42, C. A, 

Right to possession — Jurisdiction of Admiralty 
Court.] — See Admiralty, Vol. I., j). 114, Nos. 186, 
187. 


B. Protection f rom IrregularUy in Sale* 

{a) In General* 

2421. Where no express provision in mortgage— 
Fact giving rise to power of sale must be proved — 
What is evidence of default — Not unsupported 
declaration of mortgagee.] ~(1) A ratgee. had a 
power of sale in case of default being made in pay- 
ment of mtge. money : — Held : the unsupported 
solemn declaration, under Statutory Declarations 
Act, 1835 (c. 62), of the intgee. alone, of a default 
having been made, was not sufficient evidence of 
that fact, as between vendor & purchaser. 

(2) A sale was made by a mtgee. under a power, 
subject to certain special conditions. The fourth 
condition of sale was as follows, “ the vendor slmll 
deliver an abstract of title to the purcha^r, or his 
solr., within two days of the day of sale, to the 


stock in question, all & every objection to the 
title shall be made & communicated in writing to 
vendor’s solr. within twenty-one days after the 
delivery of the abstract, & if the same be found 
valid the vendor shall be at liberty to rescind the 
contract on returning to the purchaser his depodt 
money ; but all & every objection to the title not 
so taken &; communicated within such period of 
twenty-one days from the delivery of the abstract 
aforesaid shall be deemed waived, & in this 
respect, time shall be considei'od the essence of the 
contract.” 

There were further conditions, to the effect that 
the purchaser should not require* any other person 
than the vendor to join in the assignment, tliat 
ail copies of deeds, oto., should be obtwned at tho 
expense of the purchiisor, that any misstatement, 
etc., should not annul the sale, but should be the 
subject of compensation ; & that on tho purchasers 
failing to comply with tho conditions, a resale might 
be made, & that tho deiicioncy should be made 
good by the purchiisor : —Hvld : tlioy wore not of 
such a depreciating chariictor as to invalidate the 


1 cannot say t hat these conditions of sale are of 
such a depreciatory cliaractor as to amount to a 
broach of trust, or'constituto an objection to this 
title (Lord Lanudalk, M.K.).— Hobson r. Hell, 
Blynn V* Bell (1839). 2 Boav. 17 ; 8 L. J. Dh. 
241 ; 3 Jur. 190 ; 48 K. H. 1084. 

AnimUUiotuf :—Ah toil) ReW. 'niiirN»w r. MftfkoHon (18(18). 
SI U. & S. SI7:>. to (2) Refd. Htm4l r. Duiui (ISl.H, i 
Hare, I IO : Falkiua* i*. llovcrsiomiry 8 (Ki* 

(ISAS), 4. Drew. (IfnenUUf, Mentd. Hlaciklow i». 

Luwh (1842), 2 Haro, 40 ; Mork-y r. (.Jook (1842), 2 Hare, 
l(i« ; Waiitr. StallibraHH (187a), li. U. 8 Excli. 175. 

2422. Where express provision in mortgage — 
Purchaser protected.] — Jenkins v, Jones, No. 2333, 


UTUV, 

2423. Though mortgage actually 

paid off.) — A nitgii. contained a power of sale to bo 
exorcised by the mtgee. after default, with a proviso 
that upon any sale purnorting to be made in 

E ursuanco of the power, the purchaser should not 
0 bound to inquire whether default had been 
made in payment of any principal or interest, or 
as to tho i>ropriety or (?xpedicncy of such sale, 
& that, notwithstanding any impropriety or 
irregularity in any such sale, the saime should, os 
regarded the protection of the purchaser, bo taken 
to be wit hin the power, & the remedy of the mtgor. 
should be in damages only. Tho mtgee. purported 
to exercise tho power in favour of a purchaser for 
value. In a suit hy an incumbrancer of the mtgor. 
to establish his priority over the mtgee., it was 
alleged that if the accounts wore taken it would 
show that the security was satisfied at the time 


croditorH of the latter. — tJoRUON v. 
Proctor (1890), 20 O. K. 53. — CAN. 

m. Cfrmtnng crops.)— A couveyaiicAS 
by a intffee. under a power of ^le 
paHses to tho purchaser everythiiiK 
which the lutgrce. could beiieliclally 
hold possession of. therefore, en- 
titles the purchaser fo the 

crops. — D yckv. Dyck (Man.), (I92hi .5 
W. W. R. 762.— CAN. 

PART XIII. SECT. 2. SUB-SECT. 8.— 

B. (a). 

n. Allowance for improcemcnlH.]— 

A person purcha.«<ed under a power 
of sale in a uitjgre.. but the 
irregular. & was iwt v * 

as a condition of relief against hlni he 
should be allowed for all the Improvo- 
nients he had made under the belief 
that he was absolute owner, to far 
as these improvements enhanced the 
value of the property, but no further. 
— Carroll v, Robkkthon (1868), 15 
Gr. 173.— CAN. 


o. l*urcha»er without mttice — Whether 
•uf on iTMpiin/.I— G unn v. Domlk 
1869), 15 Gr. 655. — CAN. 

.} — UrM : as the 

lower of sale was an absolute one, 
k'as properly excrcIstHl. & this sale was 
o band Me purchasere, without notice 
,t the best available price, the pur- 
liascrs were protected, notwlthstand- 
rig that they made no inquiry as 
he title. — WILLIAMS V. Hus Iavk 
ISSURAN'CE Co. (1911), 19 W. L it, 
64 ; 1 W. W. R. 86 ; 16 11. C. R. 370 ; 
iffd. (1912). 21 W. L. R. 271; 1 

F VO W I *999 T. AM. 


q. Morlgagor left in po»M!Ssif/n ,} — 
tremble : a purcliaror from a rnt^. 
under the power of sale contained In 
a mtge., leaving the mtgor. In posses- 
sion. is protects TO long as the mtge. 
under wldoh he tooght has tho nro- 
tectlon ^ven It by the reglstratlbn ; 
but when the term of the mtge. expires 
the purchaser is no longer protected, 
unless he takes actual possession, or 


prcKMires He nglsters a hill of sale from 
the mtgee. — C aiimmlk v, Tait (1881), 
32 C. H. 43. — CAN. 

r. Kffeci of long p<tBBe»9ion.] — 
Pltfs.. hnshand & wife, sought redemp- 
lion c»r other relief in respect of laud 
acquired by C., dcn'cased, in 1903, as 
tho purchaser at sales under the power 
of sale contained in nitgees. made by 
the husband, alleging ttiat the sales 
were Irregular; — Held: If there 
was any irregularity in the exercise 
of the powers of sale, C. Sc defts., 
represcTillng ('.*h estabo or claiming 
under him. having iNxm in undls- 
tiirljed posHdssioii since 1903 or 1904, 
had a good defence under Limitation 
Act. — Girakdot e. Curry (1916), 38 
O. L. R. 350 ; 33 D. L. R. 272.— CAN. 

t. VtiidfiJlfle mile — Effect of con- 
firmation,] — If a mtgee. brings the 
ntiged. proiierty to sale in contraven- 
tion of tho provisions of Transfer of 
Property Act, 1882, s. 99. such sale 
is not void, but merely voidable. It 
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Sect, 2. — Sale: Svh-aecU 8, B. (a) d: (b); svb-aecta. 

of the Bale : — Held : the sale, having been ma^e 
to a bond fide purchaser without notice, was valid, 
even if the security should prove to have been 
satisfied. — Dicker v, Angerstein (1876), 8 Ch. D. 
600 ; 45 L. J. Ch. 754 ; 41 J. P. 53 ; 24 W. B. 
844. 

jinnoiaiwn : — Expld. & Diftd. Life Interest & Reversionary 

Securities Corpn. r. Hand-lu-Hand Fire & Life lusce. Soc., 

11898] 2 Oh. 230. 

2424. Sale under statutory powers — Conveyancing 
Act, 1881 (c. 41),s. 21 — No protection until con- 
veyance obtained.] — The provision in above sect., 
sub-sect. 2, that where a conveyance is made in 
professed exercise of the power of sale conferred 
on mtgees. by the Act, the title of the i)urchaser 
shall not be impeached on the ground that the 
power was improperly exercised, does not apply 
until the conveyance has been obtained ; conse- 
quently, it does not preclude a person who has 
contracted to purchase from a mtgee. purporting 
to sell under his statutory power of sale from 
inquiring whether the vendor was in a position 
to exercise the power, nor from proving aliunde, 
in answer to an action for specific performance, 
that the power was improperly exercised. — Life 
Interest & Reversionary Securities Corpn. v, 
Hand-in-Hand Fire & Life Insurance Society, 
11898] 2 Ch. 230 ; 67 L. J. Ch. 548 ; 78 L. T. 708 ; 
40 W. K. 608 ; 42 Sol. Jo. 592. 

2426. Power abrogated.] — The excep- 

tion from the prohibition against realising a 
security mentioned in Courts (Emergency Powers) 
Act, 1914 (c. 78), 8. 1 (1) (b), in favour of “a 
mtgee. in possession ” is limited to a mtgee. 
lawfully in possession A does not extend to a 
mtgee. who has wrongfully taken possession in 
contravention of the express provisions of the 
Act. 

Mtgor. having become bkpt. in 1911, the second 
mtgees. went into & continued in possession of 
the mtged. property until Dt^c. 1914, when B., 
the first mtgee., without objection on the part 
of the second mtgees. & without having applied 
to the ct. for leave under Courts (Emergency 
Powers) Act, 1914 (c. 78), went into possession, 
& in Mar. 1915, under the power conferred upon 
her by above Act, sect. 18, appointed a receiver. 
In 1918, B., holding herself out as mtgee. in pos- 
session & again without the leave of the ct., pur- 
ported to sell the mtged. property in lots to deft, 
purchasers, who completed their respective pur- 
chases with notice that their vendor was not in 
a position to make a good title. In an action by 
the second mtgees. for redemption & possession 
against the legal personal representative of B., 
since deceased, & the several purchasers from B. ; 
— Held : above sect., sub-sect. 2, afforded no 
defence to the action, as the attempted exercise 
of the power of sale in contravention of Courts 
(Emergency Powers) Act, 1914 (c. 78), was not 
within the purview of that sect, a mere “ improper 
or irregular exercise of the power ” ; &; in default 
of compliance with the requirements of Courts 
(Emergency Powers) Act, 1914 (c. 78), the effect 
of that Act was to abrogate the power. — ^Anchor 


Trust Co., Ltd. v. Bell, [1926] Ch. 806 ; 96 
L. J. Ch. 664 ; 135 L. T#311 ; 70 Sol. Jo. 668. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 104 (2). 

(6) Effect of Notice of Irregularity, 

2426. Whether purchaser protected — General 
rule.] — Jenkins v, Jones, No. 2333, ante, 

2427. .] — “ I think that Mr. lilley is 

entitled to the benefit of these provisions [Con- 
veyancing Act, 1881 (c. 41), s. 21], unless it can be 
made out that he had notice that the powers of 
sale contained in the mtges. of 1888 were 
improperly or irregularly exercised by Barnes. . . . 
I think that to uphold the title of a purchaser who 
had notice of impropriety or irregularity in the 
exercise of the power of sale would be to convert 
the provisions of the statute into an instrument 
of fraud” (Stirling, J.).— Bailey v, Barnes, 
11894] 1 Ch. 25 ; 63 L. J. Ch. 73 ; 09 L. T. 542 ; 
42W. R. 66; 38 Sol. Jo. 9 ; 7 R. 9, C. A. 
Annotations: — Reid. Re Scott & Alvarez’s Contract, [189,51 

1 Ch. 696 ; Life interest & Reversionary Securities Corpn. 

V. Hand-in-Hand Fire & Life Insoe. Soc.. [1898] 2 Ch. 230 ; 

Freeman v, Laing, [1899] 2 Ch. 365 ; Taylor r. London & 

County Banking Co., London & County Banking Co. w. 

Nixon, [1901] 2 Ch. 231 ; Hunt v. Luck, [1902] 1 Ch. 428. 

Mentd. Re White & Smith’s Contract. [1896] 1 Ch. 637 ; 

Re Alms Corn Charity, Charity Comrs. v. Bode (1901), 71 

L. .1. Ch. 76 ; Re Handman & Wilcox’s Contract, [1902] 

1 Ch. 699 ; Re Childe 6c Hodgson’s Contract (1905), 64 

W. R. 234. 

2428. Irregularity as to notice.] — (1) There 

is no rule in equity that a second mtgee. shall not 
purchase from a first mtgee. selling under his power 
of sale. 

(2) Where a first mtgee. under his power of sale 
sold the mtged. premises by private contract to 
second mtgees., who were mtgees. in possession & 
also trustees for sale for the mtgor., it the lutge. 
deed required that, before any sale should be made, 
three months’ notice should be given to the mtgor., 
& contained a clause that a purchaser should not 
bo required to ascertain that previous notice had 
been given, or to inquire into the necessity or 
expediency of the sale, & that the mtgee. ’s dis- 
charge should be a sufficient discharge. The 
second mtgees., at the time they purchased, knew 
that the three months’ notice had not been given 
to the mtgor., he having died some time before, & 
no administration having then been taken out to 
his estate. Upon a suit for redemption by the 
mtgor. ’s administratrix : — Held : she was entitled 
to redeem, & the clause, discharging a purchaser 
from ascertaining whether proper notice has been 
given, does not protect a purchaser who purchases 
with actual knowledge that such notice has not 
been given. — ^Parkinson v, Hanbury (1860), 1 
Drew. & Sm. 143 ; 8 W. R. 676 ; 62 E. R. 332 ; 
on appeal (1865), 2 De G. J. & Sm. 450, L. JJ. ; 
(1867), L. R. 2 H. L. 1, H. L. 

Anfwtations : — As to (1) Apld. Shaw v. Bunny (1865), 2 

De Q. J. 6c Sm. 468. Consd. Kajah Kishendatt Ram r, 

R^ah Mumtaz All Khan (1879), L. R. 6 Ind. App. 146. 

’RM. Kirkwood v. Thompson (1866), 2 Hem. 6c M. 392. 

As to (2) Diftd. Kirkwood v. Thompson (1866), 2 Hem. M. 

392. FoUd. Selwyn v. Garflt (1888), 38 Ch. D. 273. Reid. 

Bailey v. Barnes, [1894] 1 Ch. 26. OenercUly, Mentd. 

Whyte V. Ahrens (1884), 26 Ch. D. 717 ; Leitch v. Abbott 

(1886), 31 Ch. D. 374 ; Sachs v, Spellman (1887), 37 Ch. D. 

296 ; katten v. Russell (1888), 38 Ch. D. 334 ; Oaskell v. 


Gosling, [1896] 1 Q. B. J69 ; Re Colnbrook Chemical 6c 
Explosives Co., A. -G. 1 ' “ 


. V, The Co.. [1923] 2 Ch. 289. 


such a sale is confirmed, the auction 
purchaser, whether he be an outsider 
or the mtgee. bidding with the leave 
of the ct., obtains an Indefeasiblo title, 
6c the right of the mtgor. 6c those who 
lepresent him to redeem is absolutely 
extinguished. — Lal Bahadur Singh 
V, Abharan Singh (1916), 1. L. R. 37 
All. 165.— IND. 


PART Xlll. SECT. 2, SUB-SECT. 8.— 
B. (b). 

2426 i. Whether purchaser protected — 
General rule.}— Reid: the clause in 
the power relieving the purchaser from 
inquiry whether the proper notice of 
sale had been given did not protect 
B. who purchased with actual know- 
ledge that the notice had not been 


given. — SwiNNY v. Rodburn 6c Rice 
(1888), 27 N. B. R. 176.— <JAN. 

24281. IrreoularUy as to notice,] 

— Re Martin 6c Merritt (1901), 22 
C. L. T. 116 ; 3 O. L. R. 284.— CAN. 

a. Construdwe notice,] — Hoqg 

V. Wallis (1857), 6 Or. 150.-— CAN. 

b. .] — Lawlor V. Day 

(1899), 29 S. C. R. 441.— CAN. 
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2429. — When waiver might have been 

given.]— A proviso reheving a purchaser under a 
power from inquiring as to the regularity of a sale 
does not protect a purcliaser who knows of an 
irregularity which cannot have been waived. 
Qu, : whether the same rule would apply where the 
irregularity was one which might have been waived. 

A mtge. deed contained a covenant to pay at 
the expiration of six months, &; a power of sale in 
the usual form, with a proviso that the pow'er 
should not be executed until the mtgee. liad given 
notice to the mtgor. to pay off the debt, A: default 
should have been made for three months. The 
deed contained also tlie usual clause for the 
protection of purchasers in any sale purptirting 
to be made under the po'wer. The mtgor. subse- 
quently incumbered his e*quity of redemption. 
Two months after the date of the mtge. the mtgee. 
gave notice to the mtgor. to pay off the debt, A 
seven months after the date of the mtge. sold the 
property to deft. In an action by the mtgor. to 
set aside the sale. — Held : three months not liaving 
elapsed since default in payment of the mtge. debt, 
the proviso had not been complied with, A the sale 
was invalid ; & as the purchaser must be taken to 
have known that the proviso had not been complied 
with, she was not protected by the protection 
clause ; the mtgor. having incumber(*d his equity 
of redemption, &, therefore, not being in a position 
to waive the necessity of notice, the purchaser had 
no right to assume that there had been any such 
waiver. — S elwyn r. Gahfit (1888), 88 (1i. ]). 278 ; 
57 L. J. Ch. (U)9 ; 59 L. T. 288 ; 8t) W. H, 518 ; 
4 T. L. R. 885, C. A. 

Ammtations : — Consd. 2tc TliomiiHon A: Holt (l.saO), 4i 
Ch, n. 492. Distd. Barker r. llliiitrwiirtli, HJIOS) 2 (’li. 
20. Befd. Bailey t*. BarncH, (lH9tJ 1 (.’li. 25; Toronto 
(.kirpn, V. llusHoll, 11908] A. C. 499. 

2430. When waiver Impossible.' — 

Sklwyn r. Garfit, No. 2429, ante. 


Sub-sect. 9. — Rights as between Si’ccessive 

I N ( UM BRA NCEK S, 

See Law of Property Act, 1925 {v., 20), s. 50. 

2431. Right of first mortgagee to sell Duty to 
inform second mortgagee — Purchase of second 
mortgagee’s interest.] — A first mtgee. by a verbtil 
contract agreed to sell liis int er(?.st to A . ; a second 
mtgee., the value of whose interest was, by the 
fact of the first mtgee. ’s .sale, incr<*ased, but which 
sale was unknowm to him, offered to sell at an 
undervalue to B., who had notice of tlie sale to A. : 
— Held : the concealment of the purchaser by A. 
was no fraud upon the second mtgee.— Dolman t\ 
Nokes (1856), 27 L. T. O. »S. 178, L. C. 

2482. Right of second mortgagee to sell — Subject 
to first mortgage — Without consent of first mort- 
gagee.] — Property subject to two mtges. was 
assigned to the second mtgee, upon trust to sell, 
& out of the proceeds to pay off the first mtg<*., 
then the second mtge., &; pay the surplus to the 
mtgor. : — Held : this did not bind the trustee not 
to sell unless he could so pay off the first mtge., i 
& a sale subject to the first mtge. was valid. — I 


Manser v. Dix (1857), 8 De G. M. ^ G. 703 ; 3 
Jur. N. S. 252 ; 44 E. R. 561, L. JJ. 

2438. Right to sell JoinUy— Validity of tlUe.]— 
The first & second mtgees. of an estate had power 
of sale & of giving good receipts. They joined 
together in selling, & each received his portion of 
the purchase-money, for which they have a rec ipt 
to the purchaser : — Held : a title depending on this 
sale was perfectly good. — M‘Carogher b. Whiel- 
DON (1804), 84 Beav. 107 ; 55 E. R. 574. 

Right to pay into oourt.j — See Sale of I^and. 

Right of subsequent Incumbrancer to buy.] — 

See Sub-s€'ct, 7, B. (5), aide. 


Sub-sect. 10. — Application of Proceeds. 

A. Posiiion of Morlffaffce. 

See 1.AW of Pi*operty Ad, 1925 (c. 20), ss. 105, 
107 ; Trustees &. Mortgag<*s Act, 1860 (c. 145), 
«. 14. 

2434. Trustee of surplus proceeds.] — A mtgee. of 
chattels in possession. A: procct'ding iindcT the 
power in liis deed of assigniiumt to sell the mtge. 
properly, is, after satisfying the' amount of his 
mtge. security A: the €*xpcnses of tin* sale, a trustee 
of the surplus proc(‘e<ls ; A: where tli<» mtgee., by 
his answer to the bill of an execution **ri‘ditor, 
declared his intention to ])ay such })roci*eds to 
cerlain claitnants, in r(‘sped of an ext»cution A: an 
assignment, both sub8i*quent f c» th<» delivery to the 
.sheriff of the writ of (‘xec\ifion, obtaincul by pitf., 
the surplus jiixxhhsIh of the prop(*rty already sold 
wt*r (3 or(h*red to la* paid intf» d., At a rt*ceiver 
appointed of the moneys f(» arise by the fut-ui*ei 
sales. — Goctiiwaitk r. JIippgn (1888), 8 \j, J. Cli. 
189; 8. Jur. 7. 

2435. On behalf of mortgagor.]- - A. the 

first mtg»M‘. of a ship, with the sanc’tion At authority 
of B., tin* second mtg<*e., sold it At received the 
proceeds, which excc(*d(*d 1-he amount diK^ to 1dm ; 
— Held : A. was accronntable to H. in the* character 
of trnst<‘e. A: A. having insisteal that there was a 
deficieru'y, A:^ having n(^gl<*ct<*d to acp>unt. At a 
lailanc'c having b«*c*ri found against A. in a suit by 
H., A. ought t<» pay tln^ costs of tln^ suit. B., 
liciwever, had made (diarg(*H, in which he faih^d. 
At the <t. then*fore gave ncilln*!* party eiosts. — 
Tanner r. Heard (1857), 28 Heav. 555 ; 29 L. T. 
O. H. 257 ; 8 .lur. N. S. 427 ; 5 W. R. 420 ; 63 
E. R. 219. 

Anmttaiitnt* : — Conid. Banner r. Bi^rrldiaru (1881), 18 Ch. D. 

2.'»4. Reid. (’harloH r. .Jontm (1887), 9.5 (’h, D. 644; 

WllliaiiiH r, .IniifH (191 1), .5.5 .Stil. .Jo. .590. 

2436. •! — .Iknkinh r. .Ionkh, No. 2333, 

arde. 

2437. Talbot t;. Fkere, No. 2451, 

rtont. 

2438. -Subject to mesne Incumbrances.) 

— JiA.IAH KlSHENDA'rr Ra.\i V , Ra.tau Mumtaz 
A LI Khan, No. 2820, ante, 

2439. .]— West London Com- 

mercial Bank r. Reliance Permanent Building 
Society, No. 2477, Jfoej- 

ante. 


PART XIII. SECT. 2, SUB-SECT. 9. 

o. Mortgagor jmrehaeing^ at sale 
under fir A mortgage,] — v,, liaving 
mortgaged certain laudK to U., Hiibse* 
quently sold hlfl equity of roderajRion 
in a portion of the landa to B., fwiii 
whom he took a mtge., which he a«- 
slgned to pltf. G. subaequently sold 
the whole of the lands, under a power 
of sale In his mtge., & B. bwanie the 
purchaser i—Held : B.’s purchase under 
the power of sale In the first rntge. 


did not rut out, but enured t<» the 
benefit of. V.. the second iiilgee.- - 
Box r. Bj<ido.man (1875), 6 I*. K. *294. 

—CAN. 

PART XIII. SECT. 2, SUB-SECT. 10. 
—A. 

24341. TruMee of gurplus proceeds .] — 
As trustee shall have nothing out of 
the trust fund, so mtgee. shall have 
nothing out of the mtgee. fund, but 
his pritjclpal Ik Interest. — Ucbbins r. 


CHKKit (1804). 2 Hch. Ik Let, 214.— 

IR. 

2436 i. On behalf of mortgagor,] 

— When? a mtgee., who had sold under 
the power in the tnige.. paid over the 
Kurpl^u^ on the order of J.. tho apparent 
owner of ( he equity of redemption : — 
Helfl : even if the deed under which 
J. claimed was voidable, nevertheless 
the intgiK!. was entitled t<> act on her 
order. — H arfkr v, Uulbert (1883), 5 
O. It. 1.52.— CAN. 


J. — VOL. XXXV. 


L L 
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Sect, 2. — Sale: Sub-sect, 10, A. & B, (a), (&) & (c).] 

2441. .] — In 1868, after the death of 

tlie mtpfor. intestat(' & without next of kin, the 
mtgee. sold the mtged. property under the power of 
sale contained in the deed. The balance of the 
proceeds of sale, after payment of the mtge. debt, 
was retained by B.. who had acted as solr. for both 
parties in effecting the mtge., & for the mtgee. in 
the sale. The mtge. contained the usual provisions 
for payment of the surplus, if any, of the moneys 
arising from the sale to the mtgor., his heirs & 
assigns. In 1877 the mtgee. died. In 1881 B. 
died, no claim having ever been made on him for 
the balance of the proceeds of sale by any one 
representing the mtgor. In the administration of 
B.’s estate, a claim was made for this balance by 
tlie legal personal representative of the mtgee. : — 
Held : B. having received these surplus proceeds 
of sale as the fiduciary agent of the mtgee., who 
was himself a trustee for the mtgor., Stat. Limita- 
tions did not apply, & the claim must be allowed. 
— Be Bell, Lake v. Bell (1886), 34 Oh. D. 462 ; 
56 L. J. Oh. .307 ; 55 L. T. 757 ; 35 W. R. 212. 
Arm-otaiwn : — Refd. Hoarr. Anhwell, 2 Q. li. 390. 

2442. On behalf of subsequent Incum- 

brancers.] — Ra.tah Kishendatt Ram v. Rajah 
Mumtaz AiJ Khan, No. 2.320, ante, 

2443. Whether express trustee.] — Locking 

V, Parker, No. 2814, post, 

2444. Where express trust mortgage 

deed.] — (1) Where under an ordinary power of sale 
in a mtge. there is an express trust of the moneys 
to be received by the mtgee., that is nob a trust 
which the mtgor. can enforce at all, except as to 
the surplus. Where a trust is so expressed, he 
may say the mtgee. is a trustee for me of the 
surplus (Kay, J.). 

(2) Wliere there was no trust expressed either in 
writing or verbally of the proceeds of sale, no trust 
can possibly arise until it is shown there is a stuplus, 
& then I should be disposed to hold that there is 
sufficient fiduciary relation between the mtgor. & 
mtgee., to make the mtgee. constructively a 
trustee of the surplus, in case it is shown there is a 
surplus (Kay, ,T.). 

(3) Upon the balance, if any, Berridge [mtgee.] 
is to be charged 4 per cent, interest (Kay, J.). — 
Banner v, Berridge (1881), 18 Ch. D. 254 ; 50 
L. J. Ch. 630 ; 44 L. T. 680 ; 29 W. R. 844 ; 4 
Asp. M. L. C. 420. 

AnmyialimiH : — Ah to (2) Refd. Tho Henwell Tower (1895), 72 
T. C()4. nener ally. Retd, Dooby v. WatHou (1888), 39 

Vh. 1). 178 ; Firth v. Slin^Hby (1888), 68 L, T. 481 ; 

Rochefoucauld v. Bountead. 11897] 1 Gh. 196. Mentd. 

Soar V. Ashwell, [1803] 2 Q. B. 390 ; ITlce v. PhiUips 

(1894), 13 R. 191 ; Friend r. Young:, [1897] 2 Ch. 421 ; 

KcBHisogrlu V. Ball! (1903), 47 Sol. Jo. 738. 

2445. Sale under statutory power.) — 

A first mtgee. who has sold the mtged. property 
under his statutory power of sale is under a 
statutory obligation by virtue of Conveyancing & 
Law of Property Act, 1881 (c. 41), ss. 21 (3), 22, 
to hand the surplus proceeds remaining after his 
claim as first mtgee. has been satisfied to the 
second mtgee. or other the person entitled to the 
mtged. pi*opertY ^ authorised to give a receipt 
for the proceeds of sale thereof. He is not entitled 
to retain the surplus proceeds & assert on behalf 
of a third mtgee. or the mtgor. a right to be paid 
the whole surplus after payment to the second 

2442 i. On behulf of evbs&mmt 

incnimbraifwerH.] — Migoe. who has sold 
under his power of sale is trustee in 
equity for subsequent incumbrancers 
of any surplus in his hands after his 
claim is satisfied. — M orhib v. Fennell 
(P. E. I.) (1914), 14 K. L. R. 263.— 

CAN. 


mtgee. of the principal moneys owing on the second 
mtge. & six years’ arrears of interest only. — 
Re Thomson’s Mortgage Trusts, Thomson v. 
Bruty, [1920] 1 Ch. 508 ; 89 L. J. Ch. 213 ; 123 
L. T. 138 ; 64 Sol. Jo. 375. 

2446. When constructive trust arises — Existence 
of surplus must be shown.] — Banners. Berridge, 
No. 2444, ante, 

B, Rights of Mortgagee, 

(a) In General, 

2447. Priority of payment — Sale under special 
Act — Express provision for priority — Effect of 
general saving clause.] — Act of Parliament for sale 
of S.’s estate, & that the moneys arising by sale 
should be first applied to pay off the mtges., & 
afterwards for payment of statutes, judgments, & 
recognisances, with a saving to all but the right of 
the heirs of S. Decreed that subsequent mtges. 
shall be paid before precedent statutes. — ^Ward v, 
Cecil (1716), 2 Vem. 711 ; 23 E. R. 1068, L. C. 

Annotafityns : — ^Refd. Mitford v. Elliott (1817), 8 Taunt. 1. 

Mentd. Riddell v. White (1794), 1 Aiist. 281 ; Dawson v. 

Paver (1847), 5 Hare, 415. 

2448. Over subsequent Crown debt.] — 

An agreement on borrowing, by recital in a bond, 
money, on the part of the borrower, that certain 
real property, freehold &; leasehold, should stand 
pledged for repayment of it, & a delivery of the 
title deeds, amounting in equity to a mtge., or 
right to a mtge., ci*eates a lien binding as against 
the prerogative lien of the Crown in respect of a 
debt accruing due to the King subsequently ; 
the equitable mtgees. are entitled to be first paid 
their principal & interest out of the produce of the 
sale of the premises, the property of the Crown 
debtor, seized under an extent in chief. Where 
part of the property so equitably pledged was 
leasehold, renewable by the lessee, & the equitable 
mtgee. had procured a renewal of the lease in the 
name of the lessee, the Crown debtor, by surrender- 
ing the original lease & taking a new one of the 
same premises after the Crown debt had accrued — 
such new lease, the premises leased thereby, held 
to be subject to the equitable lien on the old lease, 
& the lien to be preferable to the demand on 
the part of the Crown against the Crown debtor in 
respect of priority of satisfaction out of the proceeds 
of the sale. — Feotor v, Philpott <fc A.-G. (1823), 

2 Price, 197 ; 147 E. R. 097, Ex. Ch. 

2449. Effect of general lien — Particular 

appropriation.] — A merchant deposited with his 
broker bills of lading for cotton to arrive per 
Sultan, as a security for a bill of exchange drawn 
by the merchant, & accepted by the broker. The 
broker made various other advances on a general 
account to the merchant, but without any parti- 
cular security ; &, subsequently, the merchant 
arranged with the broker, for his acceptance of 
another bill drawn by the merchant, & as a security 
deposited bills of lading for other cotton to arrive 
by the same ship ; the bill of exchange being 
expressed to be drawn “ against cotton per Sultan.” 
Both the bills of exchange were discounted by a 
third party, to whom the merchant gave a memo- 
randum giving him the same security on the cotton 
as he had before given to the broker. The 
merchant & broker both stopped payment, & the 
bills were not met at maturity. Upon a bill filed 

pltfB. of landn, which were sold under 
an order in chancery, & the proceeds 
applied towards payment of the sum 
due, leaving: a balance largrer than the 
amount of doft.'s bond : — Held : pltfs. 
were entitled to apply the proceeds of 
the sale of the mtgred. lands in reduc- 
tion of tho greneral balance, &. not in 


PART XIll. SECT. 2. SUB-SECT. 10.— 
B. (a). 

d. Morigeme by principal — Ex- 
oneraiion of aurety,'\ — Deft, grave his 
bond in £1,000 security for pltfs.* 
agrent. The agent misapplied a larger 
sum than this, but gave a mtge. to 
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by the discoimters & holders of the bills of 
exchange : there having been a particula 

appropriation of the cotton for that purpose, the 
proceeds of the cotton must be first applied in 
discharging the bills of exchange, to secure which 
they had been deposited, the particular appropria- 
tion taking priority over any general lien which 
might exist over the security deposited. — Inman 
V. Clabb (1858), John, 769 ; 32 L. T. O. S. 353 
5 Jur. N. S. 89 ; 70 E. R. 629. 

AnTwtations : — ^Refd. Re Francis 8c Hooper, Ex p. London « 

T. 484 ; Frith v. Forbes 
792 ; Re Streatfeild, Laurence & 
Mortimore, Exp, Cuiiliffe (1862), 6 L. T. 695 : Re Earned** 
Bankmtf Co., Ex p. Stephens (1868), 3 Ch. App. 753 
Re LejBTsratt, Re Gledstaues, Exp. Dewhurst (1873), 8 Ch 
App. 965 ; Re Ygrlesias, Exp, Gomez (1875), 10 Ch. App, 
639 ; Re Suse, Ex p. Dever (1884), 13 Q. B. 1). 76bV 
Brown, Shipley v. Kough (1885), 29 Ch. D. 848. Mentd 
Re Strachaii, Ex p. Cooke (1876), 4 Ch. D. 123 ; Spartal 
V. Cr6dit Lyonnais (1885), 2 T. L. R. 178. 


(6) As to Unsecured Debts. 

2450. Right to retain surplus — In satisfaction of 
unsecured debt — After death of mortgagor.] — 

The mtgees. of a policy of assurance, mortgaged to 
fliem by deceased testator to secure a sum of 
money, received after testator’s death, under the 
policy, a sum exceeding the amount due to them 
for principal interest in respect of the mtged. 
debt. They were also creditors of testatoi* for 
other debts not secured : — Held : they were 
entitled to retain the balance in their hands in 
discharge of their unsecured debts. — Re Hasel 
foot’s Estate, (’iiauntler’s Claim (1872), L. 11. 
13 Eq. 327 ; 41 L. J. Ch. 286 ; 26 L. T. 146. 
Annotations : — ^Apld. Re General l^rovident Assce., Ex p. 

National Bank (1872), L. K. 14 Kq. 507. Distd. Pile v. 

Pile (1875), 23 W. 11. 440. Dbtd. Talbot v. Frere (1 878), 9 

Ch. D. 668 ; Re Grogeon, Christlfion v. Bulam (1887), 36 

Ch. I). 223. 

2451. Not in preference to other 

creditors.] — Where a mtgor. dies insolvent, & the 
mtgee. then realises his security &, after paying 
himself the mtge. debt out of the proceeds, has a 
surplus in his hands, he cannot retain that surplus 
in payment of a simple contract debt due to him 
from the mtgor., & so give himself a preference 
over the other creditors, but must hand it over to 
the mtgor. ’s legal personal representative as part 
of his estate ; the mtgee. being merely in the 
position of a trustee of the surplus for the estate ; 

if the mtgee. in such a case happens to be the 
exor. of the mtgor., still he cannot, under an 
exor.’s general right of retainer or preference, 
retain the surplus in jiaynient of the simple 
contract debt, to tlie prejudice of a creditor of a 
higher degree, whether the debt is due to himself 
individually or to a paitnership of which he 
happens to be a member. 

A., having mortgaged certain life policies to 
B. & C., a firm of solrs., to secure a bUl of costs, 
died insolvent. B. & C. then received the policy 
moneys, & after paying themselves their mtge. 
debt thereout, had a surplus remaining in their 
hands. A.’s w'idow &> extrix. then filed a bill 
against B. & C. for accounts & payment of the 
surplus, & a decree was made directing the usual 
mtgor. & mtgee. accounts against B. h C., under 


which a balance was found due from them as 
mtgees. After the decree A.’s extrix. died, having 
appointed B. her exor., & the action was revived 
against B. &; C. by substituting a judgment creditor 
of A. as pltf. A summons by B. & C. to be allowed 
to retain the balance in payment of a simple 
contract debt due to them from A. was refused, 
with costs. — ^Talbot v. Frere (1878), 9 Ch. D. 
568 ; 27 W. B. 148. 

Annotaiiona : — FoUd. Re Gre^son, Christlson v. Bolam 

(1887). 36 Ch. D. 223. Consd. Re Thorne. [19141 2 Ch." 

4.38. Refd. Roxburgfho v. Cox (1881), 17 Ch. D. 520 ; 

Re Gedney, Smith v. (irunimitt, [1908] 1 Ch. 804. Bfsntd. 

Re Hankey, Cunllffe Smith v. Hankey, [1899] 1 Oh. 641 ; 

Re Sutherland, Michell v. Bubua, [1914] 2 Ch. 720. 

2452. Mortgage to bank.] — A co. 

deposited title deeds with a bank as collateral 
security for bills under discount.” At the time 
the CO. was wound up they were indebted to the 
bank in respect of other bills than those actuaUy 
discounted for them, & the securities realised more 
than was sufficient to cover the latter bills : — Held : 
the co. could effect a mtge. by deposit of deeds 
without complying with the formalities required 
by their articles of association upon the execution 
of mtge. deeds ; the bankers were not in the posi- 
tion of officers of the co., who were bound to see 
that the required formalities were complied with, 
& the bank was entitled to hold the balance of the 
proceeds upon the sale of the securities, to meet the 
whole amount due to them by the co. — Re General 
Provident Assurance Co., JEx p. National 
Bank (1872), L. R. 14 Eq. 507 ; 41 L. J. Ch. 823 ; 
27L. T. 433; 20 W. R. 939. 

AnTwtations Pile v. l>ile (1875), 23 W. R. 440. 

Dbtd. He OrogrHoii, ChristiKoii v. Bolam (1887), 36 Oh. D. 

223. Mentd. Re Geueral South Ainerlcau Oo. (1876), 2 

Oh. I). 337. 

Mortgagee as executor of mortgagor.] — 

See Executors, Vol. XXIV., pp. 724, 725, Nos. 
7524-7527. 

Bankers.] — See Bankers, Vol. III., 
pp. 287-290, Nos. 889-904. 

(c) Payment into Court, 

See Law of Property Act, 1925 (c. 20), s. 60, 
c&, generally 9 Trusts & Trustees. 

2453. When payment In may be made — Absence 
of release by co-mortgagor — Interest transferred to 
other mortgagor — With power to give receipts.] — 
Trustees, who had, without sufficient reason, paid 
trust fund into ct. under Trustee Relief Act, were 
ordered to pay the costs of a petition for its pay- 
ment to the party entitled. A. & B., being each 
entitled to one-fifth of a reversionary fund, 
mortgaged their shares with a power of sale. B. 
was a mere surety for A., &> A. afterwards assigned 
Ills share to B. for his indemnity, with a power to 
sell & to give receipts for the share & the produce 
^f the sale. The mtgees. sold the reversionary 
Interest & refused to pay the surplus to B. without 
)he concurrence & release of A. &> they paid the 
und into ct. under Trustee Relief Act : — Held ; 
»his was improper & they were ordered to pay the 
iosts of a petition to get the money out of ct. — 

Foligno’s Mortgage (1863), 32 Beav. 131 ; 

.5 E. B. 51. 


exoneration of deft.’H bond. — C ommer- 
cial Bank of Midland District v. 
Muirhead (1854), 4 C. P. 434.— CAN. 

e. Mortgagee only changeable vnth 
purchase-money actuaUy received .] — 
Bank of Upper Canada v. Wallace 
(1869), 16 Gr. 280.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 10.— 
B. (0). 

1. When payment in may he made.] 


— A mtgre. sole under power yielded 
a surplus of $320.29, out of wbicb 
the mtgree. applied to pay Into ct. 
$216.89, being the amount of a judg- 
ment against the mtgor., which the 
judgment cieditor sought by suit to 
have paid out of the surplus as 
against the owner of the equity of 
redemption in the mtge. ; — Held : on 
the mtgee. paying Into ct. the whole 
surplus, less the costs of his appear- 
ance 8l application, his nap[io should 


be Htnick out of the suit. — B oyne r. 
Robinson (1904), 25 C. L. T. 76; 3 
N. B. Kq. Rep. 57.— CAN. 

g. .] — Semble : if, after reason- 
able inquiry a mtgee. is unable to as- 
certain the amount due to the subse- 
quent incumbrancers, or if some doubt- 
ful questiou arises, ho is justified in 
payi% the money into ct. — Re J. I. 
CASE TRHE8HINO& Machine Co. Mort- 
gage Sale (1911), 19 W. L. K. 701 ; 1 

L L 2 
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Sect 2.— Sale : Sub-sect 10, B, (c), C., D. & E.] 

2454. When payment In may be ordered — Not 
when money not in hands of mortgagee — Though 
improperly paid away.] — Upon an interlocutory 
motion by pltfs., second mtgees., that defts., the 
first mtgee. & his solr., should be ordered to pay 
into ct. the balance of the proceeds of sale of the 
mtged. property, which the solr. admitted that he 
had received for his client, after deducting what 
was due in respeet of the first mtge., the solr. 
claimed to retain also the amount of payments 
which he had made to the exors. of the mtgor. : — 
Held : though those payments were improper, 
yet, as the amount of them was not in the hands of 
defts., they could not be ordered to pay it into ct. 
upon an interlocutory motion, & they were ordered 
to pay only the balance of the sale moneys after 
deducting that amount & the amount due on the 
first mtge. — Crompton & Evans’ Union Bank v. 
Burton, [1895] 2 Ch. 711 ; 64 L. J. Ch. 811 ; 73 
L. T. 181 ; 44 W. B. 00 ; 13 B. 792. 

2455. Effect of improper payment in — Liability 
for costs of application for payment out.] — Be 
Eoligno’s Mortgage, No. 2453, ante. 

2456. Right of mortgagee to payment out — 
Debt, Interest & costs — Without order for account.] 
— A mtgee. sold under a power, & paid the money 
into ct. On a petition to have his debt, interest, & 
costs paid to him out of the fund : — Held : he was 
entitled to such an order without an account being 
directed. — Bingham v. King (1866), 14 W. B. 
414. 

C. Rights of Mortgagor and Persona Claiming under 
him, 

2457. Right to recover surplus.] — An account 
directed for all moneys received on the sale of stock 
pledged, notwithstanding the day of redemption 
was past ; it not appearing that deft, had sufficient 
stock at the day. — Harrison v. Hart (1726), 1 
Com. 393 ; 2 Eq. Cas. Abr. 6 ; 92 E. B. 1126. 

2458. Where absolute assignment — Subse- 

quent acknowledgment by mortgagee.] — Pltf. 
assigned his ship to deft, as a security for the 
repayment of money ; but on the register it 
appeared to be an absolute assignment. Deft, 
sold the ship, &: told pltf. that he had received the 
purchase-money, & would account with him for the 
balance of the proceeds of the sale. In an action 
upon the money counts : — Held : pltf. was entitled 
to recover this balance, the acknowledgment being 
sufficient to support the action. — Prouting v. 
Hammond (1819), 8 Taunt. 688 ; 129 E. B. 552. 
Annotationa : — ^Mentd. Davenport v. Whitmore (1836), 2 

My. & Cr. 177 ; Armstrong v. Armstrong (1855), 21 Boav. 

2459. Effect of abandonment.] — Where 

a mtgor, had executed an agreement to deliver up 


possession of the mtged. property, & to release all 
his interest to the mtgee.. So the agreement was not 
acted upon for twelve years, when the property was 
sold : — Held : under the circumstances the mtgor. 
was entitled to the surplus of the purchase-money. 
— Bubhbrook V. Lawrence (1869), 5 Oh. App. 3 ; 
39 L. J. Ch. 93 ; 21 L. T. 477 ; 18 W. B. 101, L. 0. 

2460. Who may recover surplus — Sale after 
death of mortgagor — Devisee of mortgaged pre- 
mises.] — An action for money had So received will 
lie at the suit of the devisee of mtged. premises 
against the mtgee., to recover the overplus of the 
proceeds of a sale by the mtgee. under a power in 
the mtge. deed, such sale taking place after the 
death of the mtgor. — Hardey v. Felton (1850), 14 
L. T. O. S. 346. 

.] — See Equity, Vol. XX., p. 365, 

Nos. 1023-1026. 

2461. Sale before death of mortgagor — 

Administrator — ^Amount paid into court but not 
claimed.] — ^A mtgee., in pursuance of the power in 
his mtge. deed, sold the real estate comprised 
therein. So paid the surplus moneys into ct, to the 
credit of the mtgor. The moneys were not claimed 
by the mtgor. during her lifetime : — Held : the 
administrator of the mtgor. was entitled to have 
the fund in ct. paid out, although the application 
was opposed by the heir-at-law, of the mtgor., 
upon the ground that the mtgor. at the time of 
executing the mtge., was not of sound mind So 
that an action of ejectment had been brought by 
the heir-at-law against the purchaser of the mtged. 
property. — Re Smith’s Mortgage Account (1861), 
7 Jur. N. S. 903 ; 9 W. B. 799. 

.] — See Equity, Vol. XX., pp. 364, 

365, Nos. 1020-1022. 

2462. Persons claiming under voluntary 

settlement.] — Re Walhampton Estate, No. 
1672, ante.^ 

Mortgage of shares in company.] — See Com- 
panies, Vol. IX., pp. 413, 414, Nos. 2665-2669. 

Mortgage to building society.] — See Building 
SociETms, Vol. VII., pp. 479, 480, Nos. 151, 152. 

Whether interest in land within Real Property 
Limitation Act, 1833 (c. 27), s. 1.] — See Limita- 
tion OP Actions, Vol. XXXII., p. 429, No. 1035. 

Application of Statute of Limitations.] — See 
Limitation of Actions, Vol. XXXII., p. 477, 
No. 1400. 

D. Rights of Puisne Mortgagees. 

See Law of Property Act, 1925 (c. 20), s. 105. 

2463. Right against first mortgagee only.] — 
A public co. was formed to erect certain works, &; 
borrowed money for the purpose, giving mtges. to 
secure repayment, with interest. By several 
statutes the Exchequer Loan Comrs. were autho- 
rised to advance money to assist in completing 
public works. So to take mtges. on the works. 


W. W. R. 126; 4 Sauk. L. K. 374.— 

GAN. 

h. .] — ^Whoro a mtfirec. who 

has sold laud under a power of sale 
has a surplus in bis hands an order 
should not be made permitting: the 
mtgee. to pay the money into ot. So 
discharging him from liability in re- 
spect thereto, the payment into ct. 
may be made without an Older. — 
lie CUDMORE So Law Union & Kock 
Insurance Co., 11918J 2 W. W. It. 
862 ; 11 Sask. L. U. 221.— CAN. 

PART Xlll. SECT. 2, SUB-SECT. 10. 
— C. 

k. TV lu) may recover surplus — Execu- 
tion creditor.] — Harvey v. McNeil 
(1888), 12 P. R. 362.— CAN. 

l. — jRg BOICSTAL (1896), 


17 P. R. 201.— CAN. 

m. .] — Edmonton Mort- 

gage Co. V. Gross (1911), 18 W. L. R. 
385 ; 3 Alta. h. R. 500.— CAN. 

n. .] — Re Ferguson & 

Hill, Purse v. Ferguson (1913), 24 
O. W. R. 634 ; 4 O. W. N. 1339 ; 
10 D. L. R. 855.— CAN. 

o. .] — Re Trustee Act 

& Land Titles Act, Re Law Union 
So Rock Insurance Go., Ltd. & 
CuDMORE Mortgage (Sask.), 11919J 
2 W. W. R. 400.— can. 

p. TVife.] — Smith v. Wambolt 

(1907), 2 E. L. R. 271.— CAN. 

q. Purchase-money paid in in- 
slahmrUs,] — Where the power of sale 
in a mtge. authorises a sale for cash 
or on terms. So the mtgee. sells on 


terms by which the payment of tho 
purchase-money is spread over a 
number of years, tho mtgee. is not 
bound to credit the mtgor. with the 
whole of tho purchase-money as re- 
ceived on tho day of the sale, but only 
with the Instalments as they are 
received. — Irving v. Commercial 
Banking Co. of Sydney (1898), 19 
N. S. W. Eq. 54 ; 14 N. S. W. W. N. 
182.— AUS. 

r. Claim against surplus — TVhat 
court may entertain .] — A division ct. 
has jurisdiction to entertain a claim 
for less than $100 made by a mtgor. 
upon the surplus proceeds of a mtge. 
sale which realised less than $400. 
Such a claim is an equitable cause of 
action for money had So received. — 
Re Legarib V. Canada Loan So Bank- 
ing Co. (1886), 11 P,R. 512.— CAN. 
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& on the tolls, profits, etc., of such works, & 
priority was given to mtges. given to the Comrs. 
over mtges. ^de to private individuals, except 
bond fide creditors who at the time of the advances 
by the Comrs. were entitled to repayment. 1 & 2 
Will. 4, c. 20, gave the Comrs., in case of default 
of payment, power to enter & sell. 5 & 0 Viet, 
c. 9, enacted that the property sold by the Comrs. 
should be held freed & discharged from all claim 
& demand of the mtgors. or of persons claiming 
under them, in all respects, as if they were fore- 
closed, “ provided that nothing herein contained 
shall prejudice the rights *’ of any creditors “ in 
respect of any surplus ” arising on the sale : — 
Held : under these statutes the Comrs. had a 
legal right to enter & sell ; after their claim for 
interest had been satisfied, the surplus was liable 
for the interest due to the other creditors ; but 
this liability could be enforced against the Comrs. 
only, 4fc not against the purchasers. 

When a mtgee. sells under a power, that sale 
defeats the rights of all subsequent incumbrancers, 
whose remedy then is only against the money in 
the hands of the vendors (Loud Oranworth, C.). 
— South Eastern Ry. Co. (Directors, etc.) v. 
JoRTiN (1857), 0 H. L. Cas. 425 ; 27 L. J. Oh. 145 ; 
ai L. T. O. 8. 44 ; 22 J. P. 300 ; 4 Jur. N. 8. 407 ; 
10 E. R. l.SOO, 11. L. ; revg, 8. C. sub notn. Jorttn 

South-Eastern Ry. Co. (1854), 0 i)e G. M. & G. 
270, L. JJ. 

Annotations : — Mentd. Ha Burdett, Kr 5 ;. Byrne (1888), 20 

Q. B. D. ;n0 ; Davis v. Petrio (1905), 93 D. T. .511. 

2464. When first mortgagee has notice — 

What constitutes notice — Knowledge of solicitor 
acting for all parties.] — Thorne v. Heard & 
Marsh, No. 200(5, ante. 

2465. Right to surplus proceeds of sale.] — W., 

being entitled in reversion to one-eightli (.)f a sum 
of iiSjOOO bequeathed to trustees, assigned it by 
way of rntge. to G., with power to gi\H^ receipts 
in the name of W., or otherwise, with a proviso 
for redemption. On the death of the tenant for 
life of the fund, J., to whom the mtge. had been 
transferred, claimed to receive from the trustees 
£1,000, the whole amount of the share, the sum 
due on the mtge. being only about £400. The 
trustees of the will, who had received notict^ of 
subsequent incumbrances, expressed themselves 
willing to pay to J. what was due on his mtge., but 
declined to i)ay over to him the whole share. J. 
took out an originating summons to compel pay- 
ment : — Held : the trustees were not bound to 
pay over the whole share to J. & the summons 
must be dismissed. — lie Bicll, Jeffery v. Sayles, 
11890] 1 Ch. 1 ; 05 L. .T. Ch. 188 ; 73 L. T. 391 ; 
44 W. R. 99 ; 40 Sol. Jo. 50, C. A. 

Annotations: — ^Folld. Hockey v. Westorii, [1898] 1 Ch. 350. 

Eipld. JRe Lloyd, IJoyd v. Lloyd, [1903] 1 Ch. 385. 

2466. After allowance for value of Im- 

provements.] — The present value of improvements 
due to expenditure by a tenant in common in fee 
of one half, & tenant for life of the other half, of ! 
real estate, not exceeding the expenditure, allowed 
in distributing the surplus proceeds of sale by a 1 


paramount mtgee. among the persons entitled 
to the equity of redemption. — Be Cook’s Mort- 
gage, Lawledge V. Tyndall, [1890] 1 Ch. 923 ; 
05 L. J. Ch. 654 ; 74 L. T. 052 ; 44 W. R. 646. 
Annotations : — Consd. He Coul 8 on *8 Trusts, Prichard v. 

Coulson (1907), 97 L. T. 754. Refd. Hill v. Hiokin, [1897] 

2 Ch. 579 ; Kenrick v. Mountstevon (1899), 48 W. R. 141. 

Mentd. Williams v. Williams (1899), 81 L. T. 163. 

2467. .] — member of a land society mort- 

gaged his share in the society to pltf., another 
member of the same society, by a deed to which the 
powers conferred by the Conveyancing & Law of 
Property Act, 1881 (c. 41), Part IV., were incident. 
The mtgor. died intestate, & there was no legal 
personal representative of his estate. A sum of 
money having become due to the mtgor. *s estate 
from the society, pltf., relying upon his power to 
give a receipt under Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 22 (1), claimed to 
have the whole amount paid to him as mtgee. 
The trustees, however, not being furnished with 
an account & having reason to believe it question- 
able how much was due on the mtge. offered to 
pay pltf. so much of the money as upon taking an 
account should be found due to liim, but declined 
to pay him without such an account. In an action 
by pltf. to recover the money fTOm the trustees : — 
Held : the trustees were entitled to act as they 
had done ; &, upon their undertaking to pay the 
money into courts under Trustee Act, 1893 (c. 53), 
the action was dismissed. — Hockey v. Western, 
[18981 1 Ch. 350 ; 67 L. J. Ch. 100 ; 78 L. T. 1 ; 
40 W. R. 312 ; 14 T. L. R. 201 ; 42 Sol. Jo. 232, 
C. A. 

See, aUo^ No. 2320, ante. No. 2477, post. 

2468. Right to costs — Subsequent Incumbrancers 
— Petition for payment out of balance by second 
mortgagee — Fund in court not sufficient to satisfy 
second mortgagee.] — Real estate subject to several 
incumbrances was sold by the first incumbrancer 
under a j)ower of sale in his mtge. deed, & the 
surplus purchase-money was paid into ct. under 
Trustees’ Relic^f Act. The second incumbrancer, 
whose debt was greater than the fund in ct., 
presented a petition stating the other incum- 
brances & praying for payment of the fund to 
himself. This petition was served on the other 
incumbrancers, with a notice by the solr. of 
petitioner to eacli incumbrancer that, if he ap- 
peared on the petition the payment of his costs 
out of tlie fund would be resisted : — Held : the 
incumbrancei*s so served who appeared at the 
hearing of the i)etit/ion were not entitled to their 
costs out of the fund. — Roberts v. Ball (1855), 
3 Sm. & G. 108 ; 3 Eq. Rep. 032 ; 24 L. J. Ch. 
471 ; 25 L. T. O. S. 139 ; 65 E. R. 610 ; sub nom. 
Roberts v. Ball, Re Ball’s Mortgage Trusts, 

1 Jur. N. S. 585. 

Sale by mortgagor with concurrence of first 
mortgagee.] — See Sub-sect. 11, post. 

E. Rights of Judgment Creditors. 

2469. Creditor of mortgagee — Right to priority.] 

— In a suit by a judgment creditor against his 
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— D. 

2466 i. Hight to surplus proceeds of 
sale .] — Ocean Accident & Guarantee 
C oRPN., Ltd. & Hewitt v. Collum & 
Archdall. [1913] 1 I. II. 328. — IR. 

2465 ii. .] — A mtgee. ’s action in 

Ireland for sale of the mtged. pro- 
perty & distribution of the procecjds 
enures like an administration action 
for the benefit of all incumbrances on 
the lands. — Harpur v. Buchanan, 
[1919] 1 I. R. 1.— IR. 

2465 iii. .] — In a suit to eufoi’cc 


payment (tf a mtgre. security, if the 
mtgor. consents to a decree for an 
Immediate sale, it is not necessary 
that subsequent incumbrancers should 
their consent thereto ; their right 
only being to be paid out of the sur- 
plus after satisfaction of the pltf.’s 
claim. — Hamilton Township v. Ste- 
venson (1877), 25 Gr. 198.— CAN. 

t. deposit paid to procure 

sale .] — In a foi-eclosure suit the ofiieial 
assifi^ee of an insolvent deft, paid 
6150 into ct. to procure a sale. The 
proceeds derived from the sale were 


I much inoi*o than 8Ufl9cient to pay 
pltf.’s claim in full, but were insufil- 
cient to pay the subsequent incum- 
brancers : — Held : the deposit should 
be applied in reduction of the second 
mtgee. *s claim. — G zowski v. Beaty 
(1879), 8 P. R. 146.— CAN. 

a. Whether a money demand .] — 

Qu. : whether the claim of a second 
mtgee. for the surplus proceeds of the 
sale after satisfaction of the prior 
mtge. is a purely money demand. — 
Green v. Hamilton Provident Loan 
Co. (1881), 31 C. P. 574.— CAN. 
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Sect, 2. — Sale: Svb-sect, 10, E,; sub-sects, 11, 12 
<fe 13.] 

debtor, to give effect to a charge, under 1 & 2 
Viet. c. 110, on the interest of the debtor in an 
estate of which he was mtgee., which was vested 
in trustees for sale to satisfy incumbrances & pay 
the surplus to the mtgor., a sale of the estates was 
directed, &, the purchase-money proving in- 
sufficient to satisfy the charges thereon ; — Held : 
pltf. was entitled to be paid Ids debt & costs in 
priority to the costs of the mtgor. or mtgee. of the 
estate, or any other of defts., except the trustees 
for sale. — Clare v. Wood (1844), 4 Hare, 81 ; 07 
E. R. 569. 

AnujotaJlwns : — Apld. Macrae t>. Kllorton (1858), 27 L. J. ('h. 

777. Reid. Watts v. Porter (1854), 23 L. T. O. H. 228. 

2470. Creditor of mortgagor — Right to surplus.] 

— H. had received from L. money advanced on 
the security of bills of exchange. In Oct. 1843, he 
wanted a further advance, which L., after inquiring 
into the value of his real estate, consented to make, 
on condition that three months’ bills should be 
given for the amount, usurious interest included, 
& that a warrant of attorney to confess judpnent, 
which L. should be at liberty to enter up imme- 
diately, should also be executed. All this was 
done, & judgment was entered up on the following 
day, & the judgment registered. The bills given 
in Oct. 1843 were not paid when they became due 
in Jan. 1844, & others were then substituted for 
them. These last were also dishonoured. A sale 
of H.’s estate took place, under a mtge., executed 
to a prior creditor, who received more than would 
satisfy his claim : — Held : L. was entitled to 
maintain a bill against him to pay over so much of 
the surplus in his hands as would satisfy L.’s 
judgment. — Lane v, Horlock (1856), 6 H. L. Cas. 
580; 25 L. J. Oh. 253 ; 2 Jur. N. S. 289 ; 4 W. R. 
408 ; 10 E. R. 1028, H. L. ; revsg, (1853), 1 Drew. 


Annotations : — ^Mentd. Bates v. Brothers (1854), 2 Sni. & ti. 
509 ; Fussell v, Daniel (1854), 10 Exch. 581 ; Hughes r. 
Lumley (1854), 4 E. & B. 274 ; James v. Hioo (1854), 
Kay, 231 ; Thomas v. Cooper (1854), 2 Eq. Hep. 1185 ; 
Rew V. Lane (1866), 28 L. T. O. S. 184 ; Bond Bell 
(1857), 4 Drew. 157 ; Croft v. Lumley (1858), 6 H. L. Cas. 
672 ; Shaw v. Neale (1858), 6 H. L. Cas. 581 ; Boughton 
r. Jervis (1861), 3 Gifl. 144. 


2471. 


Right to Injunction against 


mortgagee.] — A judgment creditor, who had issued 
execution upon his judgment, which was entered 
up after the passing of Judgnients Act, 1864 
(c. 112), filed his bill against prior mtgees. with 
power of sale, & the mtgor., who was the judgment 
debtor, for redemption or foreclosure, & for an 
injunction to restrain the mtgees. from paying to 
the mtgor. the surplus of the proceeds of the 
mtged. estate which might remain after paying 
the mtge. money. The ct., upon an interlocutory 
application, granted an injunction to the above 
effect ; & upon the hearing of the cause made a 
decree for redemption against the mtgees., & for 
redemption or foreclosure against the mtgor. — 
Thornton v. Finch (1866), 4 Giff. 515 ; 34 
L. J. Ch. 466 ; 66 E. R. 810. 

: — Ooned.^Hatton^u. Haywood (18J4j, 9 Cli^Ap^. 


229. 

275. 


Retd. Anglo-llaliau Bank v. Davies U878), 9 Ch. 


2472. ,] — In Jan. 1894, a husband 

mortgaged his property to secure £225 & interest. 
In Mar. 1896 his wife mortgaged her property to 
the same mtgee. to secure £275 & interest. In 


Aug. 1896, the husband & wife joined in a mtge. 
to the same mtgee. to secure £500 & interest & 
entered into a joint & several covenant with the 
mtgee. for the repayment of that sum. By the 
same deed the husband as to his property & the 
wife as to the property mtged. by her in Mar. 
1896, charged those properties with the repayment 
of the £500 ; & the wife mortgaged certain other 
property to secure the sum of £500 & also the 
sums of £225 & £275 owing on the prior mtges. 
In Jan. 1899 judgment creditors of the husband 
obtained equitable execution against him, So took 
from the mtgee. a transfer of all his mtges., having 
been informed that the wife joined in the mtge. of 
Aug. 1896 only as surety for her husband. The 
husband’s property was sold for £375, which was 
paid to the judgment creditors as transferees of 
the mtge. of Jan. 1894 in repayment of the amount 
due thereon ; & they claimed to retain the balance 
amounting to £130 towards satisfaction of their 
judgment debt against the husband. The wife 
took out a summons for the determination of the 
question whether the balance ought not to be 
applied in reduction of the debt of £500 secured 
by the mtge. of Aug. 1896, which was prior in 
date to the judgment debt. It was proved tfrat 
the wife joined in that mtge. only as surety for her 
husband : — Held : the balance must be applied 
in reduction of the £500 secured by the mtge. of 
Aug. 1896, for which the husband’s i)roperty was 
primarily liable. — Dixon v, Steei., [1^01] 2 (Jh. 
602 ; 70 L. J. Ch. 794 ; 85 L. T. 404 ; 50 W. R. 
132. 

Under garnishee order.] — See Execu- 
tion, Vol. XXI., p. 623, No. 2097. 

Bills of sale.] — See Bills of Sale, Vol. VII., 
p. 128, Nos. 729, 730. 


Sub-sect. 11. — Sale by Mortgagor with 
Concurrence op Mortgagee. 

2473. Sale in administration action — Right of 
mortgagee to principal, interest & costs.] — Credi- 
tor’s bill was filed by a mtgee., who was also a 
simple contract creditor of testator in the cause, 
& in the course of the suit the mtged. estate was 
sold, with the concurrence of the mtgee., & tlie 
purchase-money paid into ct. : — Held : notwith- 
standing the nature of the suit, & that the mtgee. 
had proved his debt before the master, he was 
entitled to have the whole of the proceeds of the 
mtged. estate applied, in the first instance, in 
payment of his principal debt & interest, before 
the payment of the costs of the suit. — Allen v. 
Aldridge (1842), 6 Jur. 159, 183. 

.] — See Executors, Vol. XXIV., pp. 

842, 843, No. 8764. 

2474. Deposit paid to solicitor or agent of mort- 
gagor — Loss by insolvency of agent — How loss 
borne as between mortgagee & purchaser.] — Rowe 
V, May, No. 2256, ante, 

2475 . How loss borne as between 

mortgagee & mortgagor.] — (1) A first mtgee. join- 
ing in a sale by a subsequent mtgee., executing 
conveyances & signing receipts for the purchase- 
money of lands in mtge. : — Held : not accountable, 
either to the mtgor* or to the subsequent mtgee. 
in respect of deposits, which, pursuant to the 
conditions of sale, the purchasers had paid to the 
solr., & with which the solr. had absconded. 


PART XIII. SECT. 2, SUB-SECT. 10. 

”~*“E. 

24701. Creditor of morUfogor — Right to 
mrplus .] — Bond V. Hutchinson (1878), 
R. E. D. 443.— CAN. 


b. Trustee - mortgagor, \ — D., 

whu was trustee for liis sister. M.. 
invested money belonging to M. on 
mtge.. taking & registering the mtge. 
in hlH own name. The property having 
been sold under older of foi'eoIoBUi'c Sa 


sale, & the pr<^ceeds paid into ct. ; — 
If eld : pltf., the substituted trustee 
for M., was entitled to the proceeds as 
agaiiist the judgment creditors of D. 
— Oxley e. Culton (1899), 32 N. S. R. 
256.— CAN. 
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. (2) Semhle : under such circumstances, it is 
inunateiial whether the solr. acted in the trans- 
action as agent also for the first mtgee. — ^Barrow 
V. White (1862), 2 John & H. 580 ; 70 E. R. 1190. 

2476. How loss borne as between 

mortgagee & subsequent incumbrancer.] — Barrow 
V, White, No. 2475, ante. 

2477. Right of second mortgagee to surplus 
purchase-money.] — A mtgor. of a leasehold house, 
with the concurrence of the first mtgees., who 
had a notice of a second equitable mtge., sold the 
property. Upon completion, the balance of the 
purchase-money, after payment of the firat mtgees., 
was handed to the mtgor. In an action by the 
second mtgees. against the mtgor., who did not 
appear, & the first mtgees. : — Held : the first 
mtgees. were liable to make good to pltfs. the 
amount of their security to the extent of the 
balance of the purchase-money. 

If he exercises his power of sale as mtgee., 
whether under the terms of the mtge. deed or by 
statute, he is answerable for the money he receives 
if he pays it to tlie wrong person, that is to say, if 
he passes over the second mtgee., & pays it to the 
mtgor. who has no right to r<H*.eive it (Cotton, 
L.J.). — West London Commer(3iad Bank v. 
Reliance Permanent Bxttlding Hoctety (1885), 
29 Oh. D. 954 ; 54 J.. J. Oh. 1081 ; 53 L. T. 442 ; 
33 W. R. 916 ; 1 T. L. R. 609, 0. A. 

Annotatiem-s Apld. Corhott V, National JTovldcnt liiHiltu- 
tion (1900), 17 T. L. 11. 5. Mentd. (Rjrdoii r. Holland, 
Holland v. Gordon (1913), 82 L. J. 1*. C, 81. 


Sub-sect. 12. — Effect on Equity of 
Redemption. 

See Law of Property Act, 1925 (c. 20), s. 88 (1). 

2478. Equity destroyed.] — Rajah KisHENOArr 
Ram V. Rajah Mumtaz Ali Khan, No. 2320, 
ante. 

2479. .] — Henderson v. Astwood, Ast- 

WOOD V. OOBIiOLD, OOBBOLD V. Astwood, No. 2306, 
ante. 


Sub-sect. 13. — Liability for Interest apteii 
Sale. 

2480. Liability of mortgagor — Leases on sale.] — 

l*rinci])al & interest secured by bill of sale were 
payable by equal irarnthly instalments. The 
borrower authorised tlio lender to sell, <fe out of 
the proceeds deduct tlie amount for which she 
was “ liable ” : — Held : on sale interest ceased to 
run, & the l(jnd(T was entitled to retain unx)aid 
principal & interest to date only. 

The sale was made by tlic authority of the mtgor. 
contained in a letter by wliich she authorised deft, 
to retain a tliird of the balance for his trouble. . . . 
In my view, I ought to apply exactly the same 
principle to a sale under that authority as I should 
apply in case of a sale by the mtgee. under a 

power I hold that from the moment the 

money was received interest ceased to run (Cozens- 
Hardy, j.). — ^We«t V. Diprose, [1900] 1 Ch. 337 ; 
69 L. J. Ch. 169 ; 82 L. T. 20 ; 64 J. P. 281 ; 48 
W. R. 389 ; 44 Sol. Jo. 175 ; 7 Mans. 152. 

2481. Liability of mortgagee—For Interest on 
balance of proceeds — To second mortgagee.] — 
(1 ) WT^iere upon the realisation of mtged. property 


the first mtgee. receives & retains more monej^ 
than is sufficient to satisfy his claim under his 
mtge., the ct. will order him to pay to the second 
mtgee. simple interest upon the surplus moneys 
so retained by him, unless there are circumstances 
in the particular case before the ct. which render 
such an order unjust. 

(2) The fact that the second mtgee. has wilfully 
abstained for four years from taldng proceedings 
to enforce his claim to the surplus moneys retained 
by the first mtgee. is not a circumstance upon 
which the ct. will deprive him of interest. — Eley 

V. Read (1897), 76 L. T. 39, C. A. ; on appeal, 
8ub nom. Read v. Eley (1899), 80 L. T. 369, H. L. 

Annotation. : — As to (1) Apld. Hoath v. Chlim (1908), 98 

L. T. 855. 

2482. Rate of interest — 4 per cent.] — 

Banner v. Beuridge, No. 2444, anfc, 

2483. .] — A mtge. of real 

estate was made under the sanction of the ct. by 
the tru8te(3S of a will. Tlic mtge. was transferred 
to deft., who sold under his power of sale & received 
the purchase-money. There being no existing 
trustees of the will, deft,, after jjayiiig himself 
his debt & costs, retained tii(3 balancti of imrchase- 
money. An aetiori by one of ilie beneficiaries 
under the will was brought against him for 
accounts, in the course of which ho admitted a 
balance due from him of i*6()0, which he paid into 
ct. On the taking of the atjcounts it api>eared 
that there was a further sum due of £591. Ujion 
further consideration, the question arose from 
what date deft, was chargeable with interest on 
this sum i—Held : f-he mtgee. must bo charged 
with interest from the time of completion of the 
sale on the balance of i>urchase-moncy received, & 
could have no costs allowed him of taking the 
accounts. 

Deft., .Tom3S, is liable to pay interest at 4 i)er 
cent, upon the money remaining in his hands after 
he had j)aid himself his debt & costs. That 
amount is now known, he must be charged with 
interest upon it from the date of tlie completion 
of fhe sale (Kay, J.). — Charles v. Jones (1887), 

Cli. D. 544 ; 56 L. J. Ch. 715 ; 56 L. T. 848 ; 35 

W. R. 645. 

Annotaiiona : — Consd. Heath r. Chhin (1908), 98 L. T. 855 ; 

Williams v. Jones (1911), 55 Sol. Jo. 500; lie, Thonio, 

fl914J 2 Oh. 438. Reid. Thorne v. Hoard, [1894J 1 Ch. 

599 ; Eloy v. Road (1897), 7« h. T. 39. 

2484. From what date payable — Date 

of sale.] — Charles v. Jones, No. 2483, ante, 

2485. Effect of delay — Disputes be- 

tween incumbrancers.] — A fii*st mtgee. having sold 
the mtged. property under a power of sale, gave 
notice to the subsequent mtg(jes. tliat he was 
ready to pay over the balance, after satisfying his 
own mtge. The second mtgee, rtiquired that the 
money should not be parted with until certain 
disputes between the incumbrancers should have 
been settled. "J'he money was thereupon jjaid by 
he first mtgee. into his bankers, & was allowed to 
remain unproductive for several years : — Held : 
he first mtgee. could not, under the circumstances, 
)e charged with interest upon th(3 money. — 
Mathison V. Clark (1855), 25 L. J. Ch. 29; 26 
L, T. O. S. 68 ; 4 W. R. 30. 

AnnotaHon .— Refd. Thoruo w. Hoard, 11894] 1 Ch. 599. 

2486. Forbearance of second 

mortgage to enforce claim.] — Eley v. Read, No. 
2481, ante. 


PART XIII. SECT. 2, SUB-SECT. 12. 

2478 i. KquUv detdroyed.] — Clute v. 
Macaulay (1854), 4 Or. 410. — CAN. 

2478 ii. . ]— After sale proceedings 

regularly taken by a mtgee. of laud 


under Real Propei'ty Act, 1902, hh. 108- 
1 1 2, whereby the property is sold to a 
bmid fide purchaser who makes the 
first payment called for by the terms 
of the sale & binds himself to com- 
plete the purchase, it is too late for 


the nitgor. to apply for redemption 
even if the purchaser has made default 
in strict compliance with his agree- 
ment. — Saltman V. McColl (1910), 19 
Mon. L. R. 456.— CAN. 
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Mortgage. 


Sect* 2. — Sale: Svbseci, 13. Sect, 3: Sub-'sect, 1, 
A„B. <Si C. {ah jb), jc) <fe jd),] 

Application of Statute of Limitations.] — See 

Limitation op Actions, Vol. XXXII., pp. 422- 
424, Mos. 990, 993, 1006-1008. 


Sect. 3.— APPOINTMENT OF RECEIVER. 

Sub-sect. 1.— By the Court. 


A, When Appointed. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 45 ; & generally, Receivers. 

2487. Security in Jeopardy.] — First mtgec. 
having got possession by means of informal 
judgment, ct. will not restrain proceedings by 
mtgor. to restore possession, though mtgor. had 
disclaimed in foreclosure suit ; no receiver ap- 
pointed, only appointed when the inheritance is 
in jeopardy. — Stevens v. Lord (1838), 2 Jur. 92. 

2488. .] — An agreement was entered into 

by A. for the sale of an estate to B., to be completed 
A the purchase-money paid on or before the 
expiration of five years, & in the meantime interest 
on the purchase-money was to be {)aid half yearly 
by the purchaser ; the vendor reserved a right of 
avoiding the contract in case the interest should 
be in aiTcar for twenty-one days. 

To enable B. to pay the interest then in arrear, 
C. advanced a sum of money on mtge. of B.’s 
interest in the property, & the vendor afterwards 
verbally agreed with C. to extend the term for 
the payment of the half yearly interest. The 
int<‘rest became afterwards in arrear in such a 
way that A., by the original agreement, had a 
right to annul the contract, but he had no such 
right under the varied agreement : A. re-entered 
as for a forfeiture. The ct., on the application 
of (\, appointed a receiver over the property. — 
Dawson v, Yates (1838), 1 Beav. 301 ; 2 Jur. 
960 ; 48 B. R. 956. 


2489. Danger of bankruptcy of mortgagor — 

Agreement to execute bill of sale.]— Immediate 
apijointment of interim receiver of chattels com- 
prised in an agreement to execute a bill of sale 
in a case when? there was imminent danger of the 
mtgor. ’s bankruptcy. — Taylor v. Eckersley 
(1876), 2 Ch. I). 302 ; 45 L. J. Ch. 527 ; 34 L. T. 
637 ; 24 W. R. 450 ; 2 Char. Pr. Cas. 84, C. A. 

-®eld. Minter r. Kent, Sussex & Gur« 5 ral Land 
802* ^ * ’ Hliears r, Jones, IVJ22} 2 Ch. 


2490. Wasting property.] — Real & Per- 

Advance Co. v, M‘Carthy & Smith, No. 
2497, poet. 


.] — See CJOMPANIES, Vol. 

Nos. 4990-4999. 


X., pp. 793, 794, 


the property of the co., & whose interest was in 
arrear, commenced an action to enforce their 
security ; &> on Oct. 14 a receiver was appointed 
on their application, with power to manage the 
business until the winding-up petition was disposed 
of. On Oct. 26 a winding-up order was made, 
& the official receiver was continued as provisional 
liquidator. On Oct. 28 leave was given to pltfs. 
to go on with their action ; & on the same day 
the receiver was continued, with power to manage 
the business. On Nov. 24, on the application of 
pltfs., leave was given to discontinue the business. 
The liquidator thereupon applied to discharge the 
receiver, & the judge considering that, as the 
business was discon^nued, the reason for his 
appointment had ceased, discharged him. It 
appeared that there was no uncalled capital, & 
that the assets of the co. were not enough to pay 
the debentures ; — Held : the order discharging 
the receiver must be reversed, for the debenture- 
holders, whose interest was in arrear, had a right 
to a receiver, which right was not taken away by 
the winding up, & the receiver ought not to be 
displaced without some strong reason for doing 
so. — Strong v. Carlyle Press, [1893J 1 Ch. 268 ; 
62 L. J. Ch. 541 ; 68 L. T. 396 i 41 W. R. 404 ; 
9 T. L. R. 135 ; 37 Sol. Jo. 116 ; 2 R. 283, C. A. 
Annotafion Refd. Briilsh Linon Co. v. South Ainorican 

& Mexican Co., [1894] 1 Ch. 108. 

.] — See Companies, Vol. X., p. 793, No. 4989. 

2492. With view to sale.] — 1 think it has been 
settled that the ct. will never appoint a person 
receiver & manager except with a view to a sale 
(Cozens-Hardy, M.R.). — Re Newdigate Col- 
liery, Ltd., Newdbgatb v. The Co., [1912] 1 Ch. 
468 ; 81 L. J. Ch. 235 ; 106 L. T. 133 ; 28 T. L. R. 
207 ; 19 Mans. 155, C. A. 

Annotaiwaa ;-~Consd. Be Thamos Iroiiworke Shipbuilding 

& Engineering Co., Farrer v. The Co. (1912), 106 L. T. 

674. EiXpld. Be Great Cobar, Beeson v. The Co., [1915] 1 

Ch. 682. 

2493. Undertaking in suspended animation — 
Mortgage by limited company.] — In an action by 
mtgees. against mtgors., the latter being a limited 
CO. which was in a state of suspended animation, 
the ct. held that in the circumstances a receiver 
must be appointed. — H igginson v. German 
Athen.®um, Ltd. (1916), 32 T. L. R. 277. 

B. Who may he Appointed. 

See, generally. Receivers. 

2494. Mortgagee — Colonial estate — Not without 
special provision in mortgage.] — Cox v. Champ- 
NBYS, No. 2560, poet. 

2495. Mortgagee in possession — Without salary 
or security.] — Re Prythercti, Prytherch v. 
Williams, No. 2508, poet. 


2491. Interest in arrear.] — On Sept. 30 a credi- Whoee Application Appointed. 

tor s petition to wind up a co. was presented, & (<*) General. 

on Oct. 10 the official receiver was appointed See, generally, Receivers. 
provisional liquidator. On Oct. 11 the debenture- 2496. Legal & equitable mortgagee— Different 
noiaers ot the co., whoso charge extended o ver all parts of same property.] — Under the power given 

1.— A. I District, 119241 2 D. L. H. 692: i PART XIll. SECT. 3. SUB-SECT. 1. — B 


2491 i . Interest in arrear. ] — H ale Y v. 
Halikax Street By. Co. (1893), 25 
N. S. R. (13 H. & G.) 140. — CAN. 

2491 ij. .. ] — lie Martins Estate, 

Axp. Bewley (1884), 13 L. II. Ir. 43.-- 


District, |1924] 2 D. L. K. 692 ; 
[1924] 1 W. W. 11. 809 ; 20 Alta. L. R. 
260.— CAN. 


PART XIll. SECT. 8, SUB-SECT. 1.— B 

e. Sheriff .] — The jurisdiction of the 
ct. was exercised on behalf of an 


d. To k€^.p doxtm interest.] — ^Ad" execution creditor by way of equitable 
vanoes made by a mtgeo. for the execution, to make the sheriff receiver 
preservation of the estate follow the of lb© moneys secured by a mtge. of 


estate follow the of the moneys secured by a mtge. of 


A J. .. - 1 jimiJUi-w UI lUbKC. secuniiy : ec U me uoiu uy mo o&ouu- 

c. nncmcrwithm discretion of court.] mtgeo. Is not entitled to foreclose tlon debtor, who was resident out of 
o ^ exercise of the mtge. until after the decease of toe Province. — Parent v. Lortie, 7 


the ct. 8 discretion, in an action by a 
mtgee. to enforce his mtge. & on the 
mtgee. B application made before judg- 
ment, to appoint a receiver to take Sc 


mtgor. neither is he entitled, during L* T. Occ. N. 195. — -CAN. 
the life of the mtgor. to a sale of the 
estate for payment of such advances ; PART XIII. SECT. 3, SUB-SECT. 1. — 
but if necessary, a receiver will be C. (a). 

f. Whether jvdgmerU creditor of mart’- 


rnoAlvn oil wuiy iiocussary, a receiver will De 

sITe of tiwl io^S 3 ® appointed to keep down the Interest 

mtge. debt & advanoes;-- 
Burro WES v. Molloy (1845), 2 Jo. Sc 
HANBON Sc IoRTY Milk MUNICIPAL Lat. 521; 8 I. Eq. R. 482.--IR. 


on the mtge. debt Sc advances. — gagor.] — A judgment creditor of a 

Jo. & mtgor. upon covenants in the mtge. 
Lat. 521 ; 8 1. Eq. R. 482. — IR. cannot obtain a reoeivership order to 
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by Jud. Act, 1873 (c. 66), s. 25 (8), to appoint a 
^ceiver in all cases in which it shall appear just 
& convenient, the order made on interlocutory 
ftpphcation for the appointment of a receiver was 
whole property comprised in 
]^tf. s security, as to part of which he was legal 
& as to part equitable mtgee. — ^Pease r. Fletcher 
(1876), 1 Ch. D. 273 ; 45 L. J. Ch. 265 ; 33 L. T. 
644 ; 24 W. K. 158 ; 1 Char. Pr. Cas. 35. 

2497. Sub-mortgagee—Securlty insufficient for 
original mortgage — Wasting property.] — Deft, 
brought an action against B. for redemption. 
Pltfs. brought the present action against defts. for 
the recovery of the land, which was the subject- 
matter of the redemption action. Pltfs. in the 
present action were then added as defts. in the 
redemption action by pltfs. in that action, who 
obtained an order staying the present action 
until the redemption action should be ready for 
trial. The defence in the present action was that 
pltfs. were only sub-mtgees. Pltfs. in the present 
action moved for a receiver, & that defts., who 
were in occupation of the property, should attorn 
tenants to pltfs. The uncontradicted evidemee in 
support of the motion showed that the property 
was wasting, & was an insufficient security for the 
mtge. imder which B. was alleged to hold; — 
Held : it was “ just & convenient ” to appoint a 
receiver within such Act, 1873 (c. 66), s. 25 (8), 
such appointment must be made unless deft, 
within a certain time elected to pay into ct. an 
occupation rent, the amount of which was to be 
settled in chambers. — Heal & Personal Advance 
Co. V. M‘Carthy & Smith (1879), 40 L. T. 878 ; 27 
W. R. 706. 

Appointment on behalf of puisne mortgagee & 
other equitable interests.] — See Sub-sect. 1, F., 
post 

Who may apply for appointment of receiver & 
manager.] — See Sect. 4, sub-sect, 2, poet. , 


(6) Equitable MorUjageee. 
See Sub-sect. 1, D., poet. 


to collect. — Stxjrch v. Young (1842), 6 Beav. 567 ; 
12 L. J. Ch. 56 ; 49 E. R. 694. 

2502. Estate of surety — Principal’s estate 

primarily liable.] — Receiver granted under special 
circumstances, at the instance of a first mtgee. 
having the legal estate. 

A., together with B. as his surety, mortgaged 
their respective estates for A.’s debt ; but it was 
provided that recourse should not be had to B.’s 
estate* unless A.’s estate should prove insufficient. 
In a suit for foreclosure, B. insisted that the 
insufficiency of A.’s estate had not been shown. 
The ct. granted a receiver over B.’s estate, although 
the legal estate was vested in the mtgee. — ^Ackland 
V. Gravener (1862), 31 Beav. 482 ; 54 E. R. 1225 ; 
eub nom. Acland v. Gravener, 1 New Rep. 119 ; 
32 L. J. Ch. 474. 

2503. Equitable mortgagee as to part.] — 

Pease v. Fletcher, No. 2496, ante. 

■ Mortgage of tolls.] — See Sub-sect. 1, E. (d), 

poet. 

2504. Effect of Judicature Act, 1873 (c. 66), 

s. 25 (8).] — Under above sub-sect, the ct. may & 
does grant receivers when it never could have done 
so before. Thus, for instance, it has power to 
grant a receiver under that sect, when a pltf. has 
himself the power of obtaining possession at law 
(Cotton, L.J.). — Anglo-Italian Bank v. Davies 
(1878), 9 Ch. D. 275 ; 47 h. J. Ch. 833 ; 39 L. T. 
244 ; 27W. R. 3,C.A. 

Ann^iatianH : — Consd. Rc Watkins, Ex p. KvaiiH (1371)), 13 
Ch. D. 2r)2. Apld. Rc Pope (188«), 17 Q. H. D. 743. Refd. 
Bryant v. Bull, Bull v. Bryant (1878), 10 Ch. D. 163: 
Oliver V. Lowthor (1880), 42 L. T. 47 ; Hinith v. Cowell 
(1880), « Q. B. D. 75 ; Westhoad v. Riley (1 883). 25 Ch. D. 
413 ; Rc Whitoley, Whiloley v. Loamyd (1887), 66 L. T. 
846 ; HolnioB v. Millagro, [1803] 1 Q. B. 551 ; Cadoganv. 
Lyric Theatre, fl894J 3 Ch. 338 ; HarrlH v. Beauchamp, 
11804] 1 Q. B. 801 ; He Jouch (1805), 30 Sol. Jo. 671 ; 
Tyrrell v.Painton, I1805J 1 Q. B. 202 ; Thompson v. Gill, 
[1003] 1 K. B. 760 ; R. v. Selfo, 11908J 2’ K. B. 121 ; 
Ashburton v. Nocton, 110151 1 CJh. 274. Mentd. Re 
Peace & Waller (1883). 24 Ch. D. 405 ; Re Poaroe, Official 
Receiver r. Pearce (1018), 120 L. T. 334. 

2505. .] — Hince the passing of that Act 

[Jud. Act, 1873 (c. 66)], it has been a usual practice 
for the Ch. l)iv. to gi’ant a rc^ceivcjr at the instance 
of tlie legal mtgee. just as it formerly did at the 


{(:) Legal Mortgagee. 

2498. Whether entitled to receiver.] — Berney 
V. Sewell, No. 2545, poet. 

2499. .] — The- doctrine of this ct. is, that it 

will not appoint a receiver on the application of 
those who do not require it. The jirinciple is 
the same with regard to a y)art mtgee. who has the 
legal estate ; if he asks for a receiver the applica- 
tion will be refused, because he has power to help 
himself by entering upon the estate & giving notice 
to the tenants to pay the rent to him & thus to 
get into possession. A second mtgee., having no 
such remedy, can have a receiver appointed 
(MaLINS, V.-C.). — SOLLORY V. LEAVER (1809), L. K. 
9 Eq. 22 ; 39 L. J. Ch. 72 ; 21 L. T. 453 ; 18 W. R. 


instance of an equitable mtgee. Because although 
a legal mtgee. has power to take possession, & 
can do so without the assistance of a Ct. of Equity 
yet there are obvious conveniences in granting a 
receiver so as to i)revent a mtgee. from being in the 
very unpleasant position of a mtgee. in posression 
(Cotton, L.J.).— Rc Pope (1886), 17 Q. B. D.\743 ; 
,55 L. J. Q. B. 522 ; 55 L. T. 309 ; 34 W. R. fi93 ; 
2 T. L. 11. 826, a A. 

AnmdiUiom : — ^Apld. Rc Whltcloy, Whlteley v. Learoyd 
(1887), 56 L. T. 846. Refd. Blackman w. Fysh, [1892 J 
3 Cli. 200 ; Cadogan r. Lyric Theatre, [1894] 3 Ch. 338. 
Mentd. Ashburton v. Nocton, [19151 1 Ch. 274. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 45. 


59. 

AnnotcUions : — Consd. Kelsey r. Kelsey (1874), L. R. 17 Eu. 
495. Mentd. Roper v. Roper (1876), 3 Ch, D. 714. 

2500. .] — Re Prytherch, Prytherch v. 

Williams, No. 2508, poet. 

2501. Tenants numerous— Rents difficult 

to collect.] — A mtgee. having the legal estate is not 
entitled to a receiver appointed by the ct., although 
the tenants may be numerous, & the rents difficult 


(d) Mortgagee in Poeeeeeion, 

2506. Right to appointment.] — A legal mtgee. 
being in possession of the mtged. property, applied 
to the ct. for the appointment of a receiver ; — 
Held : although the mtgee. might, under the Con- 
veyancing Act, 1881 (c. 41), appoint a receiver 
without coming to the ct., it was more desirable, 
where an action was pending, that the appointment 


enforce payment by the purchaser of 
the equity who, on purchasing, has 
agreed to assume &; pay the mtge. 
though he sue (Sl make the application 
on behalf of himself & all other 
creditors of the mtgor. — Palmer v. 
Mcknight (1899), 31 O. R. 306.— 
CAN. 


PART XIll. SECT. 3, SUB-SECT. 1.— 
C. (0). 

2498 1. Whether entitled to receiver . ) — 
A receiver of severed crops on mtged. 
land will not be appointed on the 
application of a l^al mtgee. — ^Associ- 
ATBO Mortgage investors v. Robk- 


BURGH (Alta.), [1925] 3 W. W. R. 505 

—CAN. 

2498 ii. .]— Leahy r. Arthur 

(1824), 1 Hog. 92.— IR. 

2498111. .] — ^Pagev. Wellesley 

(Marquis) (1824), 1 Hog. 179.— IR. 
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Mortgage. 


Sect. 3. — Appointment of receiver: Sub-aect. 1, C. 
(d), & D, (g) <fc (6) i, <fe n,] 

should be made by the ct. under Jud. Act, 1873 
(c. 66).— Tiixett V. Nixon (1883), 25 Ch. D. 238 ; 
53 L. J. Ch. 199 ; 49 L. T. 598 ; 32 W. K. 220. 
AniKtatUm .— -Consd. Anchor Trust Vo. v. Boll, I192«J ai. 

oOOa 


2507 -Under Jud. Act, 1873 (c. 06), 

s. 25 (8), mtgee. in possession is entitled to the 
appointment of a receiver, notwithstanding that he 
has been paid all his interest & costs out of rents 
received by him while in possession, & that he 
has surplus rents in his hands. — Mason v. Westoby 
(1886), 32 Ch. D. 206 ; 55 L. J. Ch. 507 ; 54 L. T. 
526 ; 34 W. R. 498. 

An^taiion .•—Consd. Rc Prytherch, I*rytliorch v. WillianiB 

(1889), 42 Ch. D. 590. 

2508. .] — (1) A receiver may b(5 appointed 

at the instance of a legal mtgee. but he has no 
absolute right to a receiver. 

(2) A mtgee. who has once taken possession of 
the ratged. property caimot relinquish possession 
at his pleasure ; having once assumed the 
responsibilities attaching to a mtgee. in possession, 
he cannot at his own pleasure get rid of them &; as 
a general rule the ct. will not by appointing a 
receiver assist him to so so. 

I do^ not see how a man who is himself in 
possession can have a right to have a receiver 
appointed to assist him in the performance of his 
duty. ... I can see no reason why a mtgee., 
who ht.s voluntarily remained in possession so 
long, should say at the last moment that he will 
give up possession, & put th(^ mtgors. to the 
expense of a receivership (North, J.). — Re 
PiiYTHEROH, Prytherch v. Williams (1889), 42 
Ch. D. 590 ; 59 L. J. Ch. 79 ; 61 L. T. 799 ; 38 


Consd. Aticlior Trust Co. v. Boll, 


/>. Appointment on hefmlf of Equitable Mortgagee, 
(a) In Gemral. 

Appointment of receiver by way of equitable 
execution.' — See Execution, Vol. XXI., pp. 664 
et seq. 

2509. General rule.] — The grantor of an annuity, 
secured by an equitable charge on certain lands 
\^iich are subject to a prior charge, goes to reside 
abroad , but, by his agent, continues in the 
receipt of the rents & profits : the ct., on the 
application of the annuitant, will appoint a receiver, 
though the grantor has not appeared to the suit. 

Now it is the unque.stioned rule of equity, that 
an equitable incumbrancer, who will take 
possession, may have a receiver ; care being taken 
at the same time, that the order for the receiver 
shall not prevent any, who have a better title to 
the possession, from ousting him, if they please 
(Lord Eldon, C.). — Tanfield v, Irvine (1826), 
2 Russ. 149 ; 38 E. R. 292, L. C. 

An^t^ionsj-^ons^, Shaw v. Shore (18.35), 5 L. J. Ch. 79. 

Reid, hydo r. Hale (1836), 4 L. .T. Ch. 180 ; Meadoa v. 

N^*^Ilop^463 ^ * Caddick v. Cook (1863), 1. 

2510. .] — SoLLORY V. Leaver, No. 2499» 

ante. 

2511. Equitable charge & Judgment — Execution 
Impossible.] — Receiver, in default of payment. into 
ct., on an equitable charge & a judgment, but 
execution prevented by the circumstances of the 


title. The right not affected by a subsequent 
variation of circumstances ; & established over 
the whole estate, though of groat value compared 
with the debt ; as a reasonable part may be 
tendered as security, or the debt may be paid into 
ct. — Curling v. Townshend (Marquis) (1816), 
19 Ves. 628 ; 34 E. R. 649, L. C. 

Annotaiions .'-^onsd. Free v. Hlnde (1827 ), 2 Sim. 7. Mentd. 
Greenwood v. Atkinaon (1836), 4 Sim. 54. 

2512. Agreement for mortgage.] — Hhakel v. 
Marlborough (Duke) (1819), 4 Madd. 463 ; 56 
E. R. 776. 

2513. Mortgage by deposit of deeds.] — Receiver 
of rents of mtged. premises was appointed before 
answer, upon bill by equitable mtgee., the title 
deeds being deposited as a collateral security for 
the payment of an accommodation bill. — Aberdeen 

V. Chitty (1839), 3 Y. & C. Ex. 379 ; 8 L. J. Ex. Eq. 
30 ; 160 E. R. 749. 

2514. .] — In a suit to establish an alleged 

equitable mtge. by deposit of deeds, if the ct. is 
satisfied as to the dc*posit, it will for the purposes 
of a motion for a receiver by pltf. assume the 
probability that such deposit was made for an 
advance of money, & that pltf. may be entitled to 
some relief at the hearing, & make an order for 
a receiver. — ^Bodger v. Bodger (2) (1862), 11 

W. R. 160. 

2515. Prior Incumbrancer with express power.] — 

The ct. will, on the hearing of an incumbrancer’s 
suit, appoint a receiver, although the first incum- 
brancer has, by his deed, a power to appoint one. — 
Bord V. Tollemache (1862), 1 New Rep. 177 ; 
7 L. T. 526. 

2516. Substitution of new receiver — At reduced 
salary.] — Stanley v. Coulthurst, [1868] W. N. 
305. 

2517. After bankruptcy of mortgagor.] — S. 

having created an equitable mtge. in favour of 
pltfs. of his sliarc in the assets of a partnership, 
subsequently became bkpt. To a bill filed by 
pltfs. against the trustee in S.’s bkpey., praying 
for the appointment of a receiver of the property, 
subject to the mtge. & that deft, might bo 
restrained from obtaining possession thereof, 
demurrer for want of jurisdiction overruled. — 
Coulthurst V. Smith (1873), 29 L. T. 714, L. C. 
& L. JJ. 

Annotation : — Refd. Jonney v. Bell (1876), 2 Ch. 1). 547. 

2518. Wasting property — Insufficient security;]— 

Real & Personal Advance Co. v, M‘Carthy 
Smith, No. 2497, ante. 

Appointment on behalf of debenture-holders.] — 

See Companies, Vol. X., pp. 793 et seq. 


(b) Prior Mortgagee Not in Possession. 
i. Appointment subject to Prior Mortgage. 

2519. General rule.] — When a mtgee. is not in 
possession the ct. will, upon application of creditors, 
appoint a receiver of the mtged. premises, but 
without prejudice to the right of the mtgee. to 
obtain possession. — ^Bryan v. Cormick (1788), 1 
Cox, Eq. Cas. 422 ; 29 E. R. 1231, L. C. 

2520. .] — A. having charged his estates by 

mtges. & other incumbrances to a very large 
amount, appointed B. to be his steward or receiver 
of all his estates with verbal directions to pay the 
interest to the mtgees., & to pay over the surplus 
of the, rents to himself. On tlie making a fifth 


PART XIII. sect. 3, SUB-SECT. 1.- 
D. (a). 

?• equitab 

intffoo. is out! tied to the appolutmei 
of a recselver if (l) he makes out 
pnwid /ocie case of an equitable mtg( 


& (2) jiioves that a largre sum of inouey 
Is due theTOon, & (3) briiigrs action for, 
iiUer allay the enforcement of the 
Hoourity. — U nion Bank op Canada v. 

2 W. W. R. 

305. — CAN. 


PART XIII. SECT. 3, SUB-SECT. 1.— 
D. (b) i. 

g. Tr/te<7*cr appointment made — If 
opposed by prior incumbrancers.}-- 
RUNDELL V. WELLESLEY (MABQUIS) 

(1825), 3 Mol. 116.~1R. 
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mtge. A. by deed appointed B. receiver of the 
estates comprised in that mtge. in trust to keep 
down the interest of that mtge. & to pay over the 
residue of the rents to himself. A. afterwards 
granted several annuities, which he charged on 
all the mtged. premises, & demised the same to a 
trustee for securing the said annuties in manner 
therein^ mentioned & subject thereto to permit A. 
to receive the surplus for his own benefit. At the 
time of granting these annuities A. represented 
the estates to be free from all incumbrancuis. On 
a bill filed by the annuitants against A. & B., 
without making any of the prior incumbrancers 
parties, the ct. will restrain B. from paying over 
any part of the rents to A. &will appoint a retieiver, 
without prejudice to the prior mtgees. taking 
possession. — Dalmer v. Dashwood (1798), 2 
Cox, Bq. Cas. .878 ; 30 E. K. 174. 

2521. .] — The ct. will on motion api)oint a 

receiver for an equitable creditor, or a person 
having an equitable estate, without i)rejudice to 
I)ersons who have prior estates ; in this sense 
without prejudice to persons liaving i)rior legal 
estates, that it will not j)revent their proceeding 
to obtain possession, if they think i)roper ; & 

with regard to i)ersons liaving prior equitable 
estates, the (;t. takes care in appointing a re- 
ceiver not to disturb prior equitiiis for that 
purpose directs inquirers to determine priorities 
among equitable incumbi-ancers ; permitting legal 
creditors to act against the estates at law, 
settling the priorities of equitable creditors (Lord 
Eldon, C.). — Davis v, Marlborough (Duke) 
(1819), 2 Swan. 108 ; 2 Wils. Ch. 130 ; 30 E. R.. 
555, L. C. 

Annotatiom : — ^Re!d. I’ayjit-or v. Carow (1854). Kay, App. 

XXXVI. Mentd. (Jooper r. Hcilly (182S)), 2 Situ. 5«0 : 

Portnioro v. Taylor (IS.Hl). 4 Sim. 182 ; King v. Hamlet 

(1835), » Bli. N. S. 575 ; l^elly r. Wathon (1849), 7 Haro, 

:J51 ; Mansfield r. Ogle (1855), 24 L. J. Ch. 450 ; Bromley 

v. Smith, Boustcad v. Bromley, Smith v. Bromley (1859), 

26 Boav. 644 ; WebBi.(5r v. Cooke (1866), ,*16 L. J. Ch. 753 ; 

O'Rorko V. Bolingbroke (1877), 2 App. Can. 814 ; Fry v. 

Lane, Be Fry, WMttet r. BukIi (1888), 40 Ch. J). 312. 

2522. .] — Berney v, Sewell, No. 2545, 

-post, 

2523. .] — Tanfield v, Irvine, No. 2500, 

ante, 

2524. .] — Where there arc mtgees. in fee 

of estates, the intges. being created by a tenant 
for life & in remainder* in fee, & tluire are judgment 
creditors of the tenant for life, the ct. will appoint 
a receiver of the rents, but without prejudice to 
the rights of the mtgees. wlio were not in, & who 
refused to enter into possession of the estates. — 
Rhodes v. Mostyn (Lord) (1853), 1 Eq, Rep. 
212 ; 22 L. T. O. S. 92 ; 21 L. T. O. S. 150 ; 17 
Jur. 1007 ; 1 W. R. 3(56. 

Annolaiion : — ^Apld. Cadogan v. Lyric Theatre, [1894] 3 Ch. 

338. 

2525. .] — Wliat is the position of a second 

mtgee. of a ship with respect to the freight ? 
He has no legal right to take actual possession, 
& cannot therefore by his own act give himself 
that which is equivalent to possession. But 
as between himself & the mtgor, the equitable 
right of the second mtgee. is the same as the legal 
right of the first mtgee., just as in the case of land, 
if the lirst mtgee. declines to take possession, the 
second mtgee. may obtain a receiver & so have the 
possession & the benefits of the possessory right 
(James, L.J.).— Liverpool Marine Credit Co. 
V, Wilson (1872), 7 Ch. App. 507 ; 41 L. J. Ch. 
798 ; 26 L. T. 717 ; 20 W. R. 665 ; 1 Asp. M, L. C. 


323 C. A. 

Annotciuma : — ^Refd. Keith v. Pj 

722, Mentd. AnderBon v. Butlers Wharf Co. (1879), 48 
L: J. (S: 824 ; The Bonwell Tower (1895), 72 L. T. 664; 
Shillito c. Blggart, 11903] 1 K. B. 683. 


2526. .] — ^When it came to the knowledge of 

the CJt. of Ch. that the property in respect of which 
a receiver was to bo appointed was subject to a 
prior mtge. the Ct. reserved the rights of the 
mtgees. No case can be produced in which a 
person has ever been committed for enforcing 
such prior rights (Fry, L.J.). — UNDsaEiHAY v. 
Read (1887), 20 Q. B. D. 209 ; 57 L. J. Q. B. 129 ; 
58 L. T. 457 ; 36 W. R. 298 ; 4 T. L. B. 188, 
C. A. 

Amwlation .—Mentd. Toworson v. JackHon, [1891] 2 Q. B. 

484. 

2527 . .] — A judgment for debt was recovered 

against a theatre co. The theatre was subject to 
a mtge. The co. had no land except the theatre, 
of which they were lessees & were in occupation, 
& they were using it for the ordinary purposes of 
a theatre ; — Held : a receiver ought to be appointed 
of the rents & profits of the co.’s lands by way of 
equitable execution, without prejudice to the 
rights of any prior incumbrancers, the co. should 
be ordered to deliver up possession of the lands to 
him. — Cadogan v. Lyric Theatre, Ltd., [1894], 
3 (^h. 338 ; 63 L. J. Ch. 775 ; 71 L. T. 8 ; 10 
T. L. R. 596 ; 7 R. 594, C, A. 

Ammtalifm : — ^Refd. Ue l‘oar<^c‘, Bx p. Ottlcial Jlocoivcr, The 

TruHtco, [1919] 1 K. B. 351. 


ii. Recovery of Possession by Prior Mortgagee, 

2528. Right to eject receiver.]— A second mtgee. 
cannot hav(^ a receiver, the rntgor. living, without 
the consent of the first mtgee. because the ct. 
cannot prevent the first mtgee. from bringing an 
ejectment against the receiver, as soon as he is 
appointed. — Phipps v. Bath & Wells (Bp.) (1783), 
2 Dick. 608 ; 21 E. R. 408, L. C. 

Anriotaiion : — Refd. Btu*n(\v v. Sowell (1820), 1 Jac. & W. 

647. 

2529. .] — Brooks v, Greathed, Davis v, 

Greatiied, No. 2538, post, 

2530. Whether leave of court necessary — Reser- 
vation of rights of prior mortgagees.] — Underhay 
V, Read, No. 2526, ante, 

2531. .| — A CO. issued debentures con- 

stituting a first ciiarge on the whole of their 
imdeitaking & property, & empowering th.e holders, 
in the event of proceedings for the windiing-up of 
the co., to appoint a receiver invested vwith very 
ample powers of carrying on the co.’s bustpess, & 
managing & disposing of their undertaking 
property. ' 

An order was made for the winding-up or, the 
CO., & an official liquidator was appointed. The 
debenture-holders, under their powers, appointed 
a receiver & applied to the ct. that, notwithstand- 
ing the appointment of the liquidator, the receiver 
might be at liberty forthwith to take possession 
of all the co.’s undertaking & property : — Held : 
the ct. ought not to interfere with the right of the 
debenture-holders to a receiver under their deed ; 
& leave was given to the receiver appointed by 
them to take possession, notwithstanding the 
appointment of an official liquidator, but without 
prejudice to any question as to the powers of the 
receiver, other than the power to take possession 
& to sell the property. 

Where property is in possession of an officer of 
the ct. & there are legal or equitable rights in that 
property not vested in the parties to the action 
or the persons who are before the ct., which 
legal or equitable rights are not the subject of the 
administration then going on, then the ct. requires 
that the person who claims to enforce those rights 
shall apply for leave to enforce them. ITie right 
may be a right to take possession (Fry, L.J.). — Be 
Henry Pound, Bon & Hutchins (1889), 42 
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Sect. 3. — Appointment of receiver: Svb-aecU 1, JD. 

(6) ii., HL (S: iv», db (c) t., it., Hi. iv.^ d: E. 

{a), jh) d (c).3 

Ch. D. 402 ; 58 L. J. Ch. 792 ; 62 L. T. 137 ; 38 
W. B,. 18 ; 6 T. L. R. 720 : 1 Meg. 303, C. A. 
AnnotcUions : — ^Expld. ft Disto. Re iStubbs, Banioy i\ 
Stubbs, I1891j 1 Ch. 475. Folld. Strong v. Carlyle Press, 
11893] 1 Ch. 268. Retd. British Linen Co. r. South 
American & Mexican Co., [1894] 1 Ch. 108. Mentd. Bavies 
r. Thomas, [1900] 2 Ch. 462. 

2532. .] — Engel v. South Metro- 

politan Brewing & Bottling Co., [1891] W. N. 
31. 

2533. Discharge of receiver — Establishment of 
prior title.] — Ceduis que trust under a will instituted 
a suit to have the trusts carried into effect & to 
set aside a mtge. of a part of the trust estate made 
by the trustees. By the terms of the mtge. the 
mtgees. were not entitled to take possession except 
upon a prescribed notice. Before this notice had 
been given pltf. had obtained an order for a 
receiver, & also an order to take proceedings with 
respect to a claim adverse to the interests of all 
the parties to the suit. Afterwards a decree was 
made in the suit, establishing the validity of the 
mtge. & directing a sale in which all parties were 
ordered to join. The mtgees. neither consented 
to nor opposed the interlocutory orders being 
made, nor did they at the hearing ask for a dis- 
missal of the bill as against themselves, or oppose 
the insertion of the direction for a sale. They 
afterwards axiplied to have the receiver discharged 
& to be let into possession, & gave the notice 

rescribed by the mtge. On their application 
eing refu^e(i, they appealed from the refusal, 
& at the ^me time from so much of the decree 
as rendered it obligatory on them to concur in the 
sale : — Held.: (1) they had not adopted the pro- 
ceedings in the suit, but were entitled to priority 
over the cosra of it & of the action, & also to have 
the receiver flischarged & the decree varied so far 
as it bound Ahem to join in the sale ; (2) the ct. 
might direOT possession to be delivered to the 
mtgees. — Langton v. Langton (1855), 7 De 
G. M. & gTsO ; 3 Eq. Bop. 394 ; 24 L. J. Ch. 625 ; 
24 L. T. O. S. 294 ; 1 Jur. N. S. 1078 ; 3 W. R. 
222 ; 44 E. R. 12, L. JJ. 

A7im>fati(m : — to (1) Reid. Rc Pound & Hutchius (1889), 
42 Ch. 1>. 402. 

iii. Ascertainment of Priorities. 

25S4. Ascertainment by court — Prior equitable 
estates.] — Davis v. Marlborough (Duke), No. 
2521 , ante. 

2535. .] — (1) A sequestrator of a living 

in the North Riding of Yorkshire, who had 
registered his security, postponed to a prior incum- 
brancer, by an unregistered deed, & which he 
had notice. 

(2) A clergyman, whilst 13 Eliz. c. 20, was not 
in force, panted an annuity, which he charged 
upon his living in London, & covenanted that if 
he exchanged for any other benefice, he would 
charge it with the annuity. Prior to 67 Geo. 3, 
c. 99, he exchanged it for a living in Yorkshire, 
but did not execute any deed, charging the new 
living with the annuity until after the passing of 
67 Geo. 3, c. 49. 

The covenant was held to create a good equit- 
able charge on the new living from the time of the 
exchange ; ft in a suit instituted by the annuitant 
against the clergyman, ft subsequent sequestrators 
who had notice of the annuity, the ct., at the hear- 


ing, continued a receiver of the rents ft profits 
of the living, who had been appointed by an 
interlocutory order. -^Metcalfe v. York (Archbp.) 
(1835), 6 Sim. 224 ; 4 L. J. Oh. 154 ; 68 B. R. 
677 ; affd. (1836), 1 My. ft Or. 647 ; 6 L. J. Ch. 
66, L. C. 

Annotcaions : — As to (1) Consd. Holroyd v, Marshall (1862), 
10 H. L. Cas. 191 ; Re Lind, Industrials Finance Syndicate 
tJ. Lind, [1916] 2 Ch. 345. As fo (2) Refd. Long v. Storie 
(1849), 3 De G. ft Sm. 308. (^enerallVt Reid. Tuckley v. 
Thompson (I860), 1 John. & H. 126 ; Montagu v. Sand- 
vAch (1886), 32 Ch. D. 525 : Tailhy v. Official Receiver 
(1888), 13 App. Cas. 523. Mentd. Wellesley v. Wellesley 
(1839), 4 My. ft Cr. 561 : Ludgate v. Channel! (1851), 16 
L. T. O. S. 337 ; Momingten v. Keane (1858), 2 De G. 
& J. 292 ; jef Mirams, [1891] 1 Q. B. 594 ; Western Wagon 
& Property Co. v. West, [1892] 1 Ch. 271. 

2536. Where not admitted.] — Hiles 

V. Moore, No. 2555, post. 

2537. Prior charges — Before directing 

receiver to pay specific incumbrances.] — A receiver 
will not be appointed with directions to pay 
certain incumbrances, till the ct. is satisfied that 
there are no prior charges on the premises. — 
V. Carpenter (1823), 1 L. J. O. S. Ch. 181. 

2538. Loss of right by first mortgagee — Delay 
in pursuing action.] — A second incumbrancer hav- 
ing obtained the appointment of a receiver ft a 
decree for a sale, without making the first incum- 
brancer a party, a petition by the latter for a 
reference to ascertain priorities, ft for the receiver 
to keep down the interest, refused on the ground 
that petitioner had commenced a suit for the swne 
purpose, ft had delayed it ; but leave was given 
to bring an ejectment. — ^Brooks v. Greathbd, 
Davis v. Greathed (1820), 1 Jac. ft W. 176 ; 
37 E. R. 342. 

AnnoUdions : — ^Mentd. Empringham v. Short (1844), 3 
Hare, 461 ; MuBadoo Mahomed Cazum Shorazoe r. 
Moorza Shoostry (1854), 8 Moo. P. C. C. 90. 

iv. Bent in Hands of Receiver. 

2539. Notice to tenants by prior mortgagee — Not 
followed by motion to discharge receiver — Prior 
mortgagee not entitled to rents.] — Thomas v. 
Briqstocke, No. 1418, ante. 

2540. From what date prior mortgagee entitled — 
Date of application for discharge of receiver.] — 
Preston v. Tunbridge Wells Opera House, 
Ltd., No. 1422, ante. 

2541. Or date of actual discharge.] — 

Thomas v. Brigstocke, No. 1418, ante. 

2542. Notwithstanding earlier notice 

to tenants.] — Re Metropolitan Amalgamated 
Estates, Ltd., Fairwbather v. Metropolitan 
Amalgamated Estates, Ltd., No. 1423, afiie. 

(c) Prior Mortgagee in Possession. 
i. In General. 

2543. Mortgagee in possession as tenant — Can- 
not set up title as mortgagee.] — Archdeacon v. 
Bowes (1796), 3 Anst. 752 ; 145 E. R. 1028. 

ii. Sum remaining due. 

2544. Receiver not appointed.] — Quarrell v. 
Beckford, No. 2554, post. 

2545. .] — (1) When a first mtgee. is in 

possession a receiver will not be appointed against 
him, except on his confession that he has been paid 
off, or his refusal to accept what is due to him. 

(3) Mismanagement of the estates, ft mis- 
application of the rents, ft collusion with the 
mtgor. are not grounds for a motion before answer, 
to take the possession from him. 

(3) When the first mtgee. is not in possession. 


PART XIII. SECT. 8, SUB-SECT. 1.— 
D. (b) iv. 

h. Application of — Whdhcr to pay 


off principal db interest .] — Where it is 
shown to be for an owner's or puisne in- 
cumbrancer's benefit, that the principal 
as well as interest of the first charge 


should be paid off by a receiver out 
of rents & profits, the ct. will make an 
order to that effect . — Re Hbnkbll's 
Kstatk (1889), 23 L. R. Ir. 540.— IR. 



525 


Part XIII. — Remedies of Mortgagee. 


a receiver may be appointed at the suit of a sub- 
sequent incumbrancer, without prejudice to the 
first mtgee.’s taking possession. 

(4) A mtgee. who has the legal estate cannot 
have a receiver. — ^Bebney v. Sewell (1820), 1 
Jac. & W. 647 ; 37 E. R. 615. 

Ar^tatwn .'--Oenerally, Reid. Hele v. Bexley, Whitfield v, 
Bowyer, Whitfield r. Knight (1855), 20 Beav. 127. 


iii. Grounds for Appointment 

2646. Mismanagement of property.] — Berney 
V, Seweu., No. 2545, ante. 

2647. .] — Rowe v. Wood, No. 1438, ante. 

2548. Admission that mortgage satisfied.] — 
Bebney V. Sewell, No. 2545, ante. 

2549. .] — Rowe v. Wood, No. 1438, ante. 

2550. Refusal to accept amount due.] — Berney 
V. Sewell, No. 2545, ante, 

2551. Misapplication of rents.] — ^Berney v. 
Sewell, No. 2545, ante. 

2552. Collusion with mortgagor.] — Berney v. 
Sewell, No. 2545, ante. 

iv. How Appointment Resisted. 

2553. Mortgagee in possession must show money 
owing.] — Receiver upon a mtgee. in possession ; 
who cannot ascertain the debt, due to liim. — 
CODRINGTON V. PARKER (1810), 10 Ves. 409 *, 33 

B. R. 1062, L. C. 

AmuMion : — Consd. Hiles v. Moore (1853), 15 Beav. 175. 

2554. Statement on oath.] — Though a 

mtgee. shall not be deprived of possession, while 
an^hing remains due, where he refused to swear 
that anything was due, a consignee, the estate 
being in the West Indies, was appointed. 

If the mtgee., though he cannot state with 
any great precision, what sum is due to him, 
can say upon his oath, he believes a sum of money 
is due, & his mtge. is not satisfied, the ct. will 
not take the possession from him (Lord Brsktne, 

C. ). — Quarrell V. Beckford (1807), 13 Ves. 377 ; 
33 E. R. 335, L. C. 

Annotaiions : — Consd. Berney v. Sewell (1820), 1 Jac. & W. 

647 ; Rowe v. Wood (1822), 2 Jac. & W. 553. 

2555. .] — Receiver against a mtgee. 

in possession granted after decree, on the ai^phca- 
tion of another mtgee., a co-deft. 

A., the third mtgee., took possession, & then 
bought up the first mtge. Having retained 
possession many years, & received a considerable 
sum, a receiver was apxjointed against him, on 
the application of the second mtgee., the affidavit 
of A. not satisfactorily showing that anything 
remained due on the first mtge. 

Though I have had considerable difficulty in 
this case, I think that the proper mode of applying 
the rule of the ct. is to grant a receiver. The 
reason is this : in the first place it is to be observed, 
that in cases of this description, & to avoid com- 
plication, the ct., where the priorities are not 
admitted, sends a reference to the master, to 
ascertein the priorities, in order that it may make 
a decree, enabling the mtgees., according to their 
priorities, to redeem & foreclose each other in 
succession. That, therefore, is an answer to the 
observation, that though a receiver was asked, it 
was refused at the hearing (Romilly, M.R.). — 
Hiles v. Moore (1852), 15 Beav. 175 ; 51 E. R. 
503. 

2556. Not examined by court.] — 

Rowe v. Wood, No. 1438, ante. 


E. In respect of What Property, 

{a) In General. 

See^ generally^ Receivers. 

2557. Mortgage of undivided share.] — In a suit 
for foreclosure Sc partition by the mtgees. of an 
undivided share in certain property the ct. allowed 
a receiver to be appointed of the undivided share 
which belonged to pltfs.’ mtgor. — ^Fall v. Elkins 
(1861), 9 W. R. 861. 

2558. Receiver appointed over whole 

property.] — Receiver may be appointed over the 
whole of a property at the instance of a mtgee. 
of an undivided share. — Sumsion v. Crutwbll 
(1883), 31 W. R. 399. 

See Law of Property Act, 1925 (c. 20), s. 102. 

Market tolls.]— Markets, Vol. XXXIII., 
p. 530, No. 78. 

Appointment of receiver & manager.] — See 

Sect. 4, sub-sect. 4, post. 

(b) Property Abroad. 

See Conflict op Laws, Vol. XI., pp. 353, 354, 
Nos. 378-380 ; Companies, Vol. X., p. 795, Nos. 
5013-5017. 

2559. Colonial estate.] — Quarrell v. Beckford, 
No. 2554, ante. 

2560. .] — Mtgee. of a West India estate 

not taking possession, will not be appointed con- 
signee by the ct. unless the mtge. deed contains 
a covenant for that purpose. — Cox v. Champnbys 
(1822), Jac. 576 ; 37 E. R. 967. 

Annotaiions : — Mentd. Hoiickell v. Daly (1828), I Moo. 

P. C. C. 51 ; Lolth w. Irvlno (1833), 1 My. Sc K. 277. 

2561. Contract made in England.] — Motion for 
the appointment of a receiver by D. &; co. a Brazi- 
lian firm, one of them at present residing in Eng* 
land, pltfs. in an action seeking for a declaration 
that by virtue of two deeds they were entitled to 
a charge upon the freehold hereditaments & other 
premises situate in Brazil comprised in a deben- 
ture trust deed, & upon the undertaking of defts. 
the B. C. S. P. Ltd. & all its asset^, present & 
future, for securing moneys due ; for ian account 
of what was due ; for enforcement of\the charge 
by foreclosure or sale, & for a receiver. Defts., 

I the A. T. K. were sued as trustees the 

debenture trust deed, & defts. S. & C. a^receivers 
I duly appointed under the same de\d. The 
I B. C. S. F. Ltd., the remaining defts. iVere an 
English CO. having property & business in Brazil ; 
— Held : pltfs. were entitled to the appointment 
of a receiver as to so much of the property as was 
clearly within their deeds ; & deft.’s motion must 
be dismissed. — Duder v. Amsterdamsch Trus- 
tees Kantoor, [1902] 2 Ch. 132 ; 71 L. J. Oh. 
619 ; 87 L. T. 22 ; 50 W. R. 551. 

Annotalion : — ^Mentd. Bank of Africa v. Cohen, [1909] 2 

Ch. 129. 


(c) Rates. 

2562. Poor rate — To be assessed at future time.] 

— ^A. being entitled to a sum of £300 secured on 
the poor’s rates of the parish of S. in the manner 
required by a private Act of Parliament, received 
the interest up to 1802, but did not make any 
claim or receive any payment from 1802 to 1812 ; 
in the meantime, in 1810, an Act had been passed, 
repealing the former Act, under which the money 
hc^ been lent, but providing, that the debte Sc 
liabilities, contracted under the old Act, should be 


part XIII. sect, a, sub-sect, l.— E. (a). 

k. Bailways.'i — Grey v. Manitoba Sc North Western Ry. Co. of Canada, [1897] A. C. 254, P. C. — CAN. 
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1. Rates for use of pier.] — Kerry County Council r. Tralee & Fenit Pier & Harbour Comrs., [1921] 1 1. R. 71. — IR. 
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Sect. 3 . — Appointment of receiver: Stib-aect. 1, E. 
jc) (d), P. (a), jh) (c), G. & H. {a) & (b)0 

paid by the comrs. appointed, & under the autho- 
rities given them by the new Act ; & also pro- 
viding, that the comrs. should sue & be sued by 
their clerk. A. filed a bill, praying an account t)f 
what is d\ie to him for interest on the bond, pay- 
ment of what shall be found due to him, & the 
appointment of a receiver. 

A receiver will not be appointed of rates to be 
assessed by comrs. & collected at a future period. 
— Drewby V. Babnes (1826), 3 Russ. 94 ; 5 
L. J. O. S. Ch. 47 ; 38 E. R. 511. 

Annotations : — ReM. Pregton v. Great Yarmouth Oorpn. 
(1872), 7 Ch. App. C57, n. Mentd. A.-G. r. Pearson 
(1846), 2 Coll. 581 ; Delarue u. Church (1851). 20 L. .1. 
Ch. 183. 

2563. Parish rate — Under special Act.] — 

Gibbons v. Pletcheb (1852), cited in 11 Hare, 
at p. 251; 68 E. R. 1268, L. C. 

2564. .] — The comrs. appointed under 

a local Act were by the Act empowered to raise 
money upon the security of the rates for the pur- 
poses of local improvement. Of the money so 
borrowed the sum of £100 at the least in every 
year was to be repaid to such of the mtgees. as 
should\be selected by ballot. The interest upon 
the mtgre. was duly paid, & annual instalments 
were paid in the prescribed manner, though not 
with coniplete regularity. Pltfs., as mtgees., gave 
notice to I the comrs., requiring them to pay off 
their mtgb., £800, in six months. The comrs. 
refused to'vdo so, whereupon pltfs. filed their bill 
to establisn their right to be paid off, & for a 
receiver of ^he rates : — Held : pltfs. had no right 
to have thdir mtge. debt paid off, except under 
the provisioms of the Act, & the ct. had no juris- 
diction to Appoint a receiver of the rates. — 
Preston v. IGbeat Yarmouth Corpn. (1872), 7 
Ch. App. 655\; 41 L. J. Ch. 760 ; 27 L. T. 87 ; 20 
W. R. 876, L. JJ. 

id) Tolls. 

2565. Receiver appointed.] — It occurred to me, 
that it had been determined that a mtge. of 
turnpike-tolls is within the statute [9 Geo. 2, 
c. 36]. The nitgee. would have a right to come 
into this ct. to have an account & a receiver 
appointed (Lord Loughborough, C.). — Knapp 
V. WiiAiAMs (1798), 4 Ves. 430, n. ; 31 B. R. 221, 
L. C. 

Annotrtions : — ^Reld. Crewe v. Edleston (1857), 1 De G. & 
J. tt3. Mentd. K. v. BatoH (1816). 3 J*rice, 341 ; Myers 
V. Perlgal (1852), 2 De G. M. & G. 599 ; Ion v. Ashton 
(1860), 28 Beav. 379 ; Chandler v. Howell (1876), 4 Ch. 
D. 651 ; Attree v. Hawe (1877). 47 L. J. Ch. 157 ; Re 
Mitchell’s Estate, Mitchell v. Moborly (1877), 6 Ch. D. 
655 ; Jervis e, Lawrence (1882), 22 Ch. I). 202 ; Cavendish 
r. Cavendish (1883), 24 Ch. D 685 ; Re Christmas, Martin 
V. Lacon (1885), 33 Ch. D. 332 ; Re David, Buckley v. 
Royal National Lifeboat Institution (1889), 43 Ch. D. 
27 : Rc Pickard, Elinsloy v. Mitchell. [1894] 3 Ch. 704. 

2566. .] — Dumville v. Ashbrooke (1829), 

3 Russ. 98, n. ; 38 E. R. 616. 

2567. .] — Crewe (Lord) v, Edleston, No. 

1352, ante. 

.] — See Companies, Vol. X., p. 1180, No. 

8433 ; Markets, Vol. XXXIII., p. 530, No. 78. 

F, Posit ion of Tenants and Mortgagor in 
Possession. 

(a) Attornment. 

See, generally, Receivers. 

2568. Remedy in case of refusal — Motion for 
attornment— Party in possession not a party.] — 

Where a receiver is appointed & the person in 
possession refuses to attorn, or to deliver up 
possession, it is not appearing in what right the 


possession is held, the proper course is to move 
that the person may attorn. It is not necessary 
in the first instance, to make such P®^y 

to the suit. — Reid v. Middleton (1823), Turn. 
& R. 455 ; 37 E. R. 1176, L. C. 

2569. From what date directed— Service oj notice 
of motion.] — ^Moore v. Malyon (1889), 33 Sol. 
Jo. 699. 

2570. Date of order.] — Be Bubchnall, 

Walker v. Lacey (1893), 38 Sol. Jo. 59. 

Direction for attornment in order for possession.] 

— See No. 2579, post. 

(b) Occupation Beni. 

See, generally, Receivers. 

2571. From what date payable — Date ot order 
appointing receiver — & fixing rent.] — Be Btoch- 
NALL, Walker v. Lacey (1893), 38 Sol. Jo. 59. 

2572. Date of demand — No express pro- 

vision in order.] — In a foreclosure action against 
a mtgor. who was himself in possession & occupa- 
tion of part of the lands comprised in the mtge. a 
receivership order was made which contained a 
direction that the tenants should attorn & P^y 
rents to the receiver, but did not expressly pro- 
vide for the circumstance of the mtgor.’s posses- 
sion occupation. The receiver demanded an 
occupation rent : — Held : the occupation i^ent 
payable by the mtgor. ran, not from the date of 
the order appointing the receiver, but from that 
of the demand. — ^Yorkshire Banking Co. v. 
Mullan (1887), ^5 Ch. D. 125 ; 50 L. J. Ch. 562 ; 
56 L. T. 399 ; 35 W. R. 593. 

2573. How fixed — Reference to master.]— 
Real & Personal Advance Co, v. M‘Carthy & 
Smith, No. 2497, ante. 

2574. .] — ^Moobe V. Malyon (1889), 

33 Sol. Jo. 699. 

2575. .] — Be Burciinall, Walker v. 

Lacey (1893), 38 Sol. Jo. 59. 

2576. Payment of occupation rent as alternative 
to appointment of receiver.] — Real & 
iVDVANCE Co. V. M‘Cabthy & SMITH, No. 2497, ante, 

(c) Delivery of Possession. 

See, generally, Receivers. 

2577. No direction In order appointing receiver— 

Right of person in possession to remain — On pay- 
ment of occupation rent.]— Where an order ap- 
pointing a receiver does not contain a direction 
that possession of the jiroperty shall be delivered 
up to the receiver, a party in possession is justified 
in refusing to deliver it up, & may retain it, paying 
an occupation rent. — Randfield v. Kandfield 
(1859), 7 W. R. 651. ^ 

Annotation Polld. Yorkshire Banking Co. v.Mullan (1887), 

35 Oh. D. 125. 

2578. Order for possession directing attornment 
— Variation of order.]— Hawkes v. Holland, 

Annotations : — ^Apld. Edgeli 

715 ; Pratchett 1 ?. Drew, [1924] 1 Ch. 280. 

2579. Right of mortgagee to order.] — Hawkes 
V. Holland, [1881] W. N. 128, C. A. 

Annotatiims Polld. Kdgell v. Wilson (1893), 37 Sol. Jo. 

716 ; Pratchett V. Drew, [1924] 1 Ch. 280. 

26go. Before judgment in foreclosure 

action.] — This was an action brought by brewers 
for foreclosure of a mtge. of a public-house of which 
the mtgor. was in po^ession. A receiver & 
manager had been appointed by order on 
locutory motion in the form given in Truman & Co, 
V. Bedgrave, No. 2617, post. The mtgor. continued 
in occupation of a part of the premises, & was 
alleged to have acted in a manner which inter- 
fered with the proper conduct of the business by 
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the receiver. Pltf. now moved for an order 
directing the mtgor. to give up possession to the 
receiver, & restraining him from remaining in 
occupation of any part of the premises : — Held : 
the mtgofi. was not entitled to such an order 
before judgment. — Tay].oii v. Soper (1890), 02 
L. T. 828. ^ 

Ari^tations Distd. Pratchett v. Drew, [1924] 1 Ch. 280. 

Reid. Inrt, Coope r. Moe, [1895] W. N. 8. 

2581. Discretion of court.] — Where, 

upon an application in a mtgee.’s action for fore- 
closure or sale, an interim receiver is appointed 
of the rents & })rofits of the mtged. premises 
the mtgor. is in possession of the premises, the 
mtgee. is entitled primd facie to an order that the 
mtgor. do deliver up possession of the premises 
to the receiver, although the matter is within the 
discretion of the ct. — ftiATCHETT v. Drew, [1924] 
1 Ch. 280 ; 93 L. .T. Ch. 137 ; 130 L. T. 000 ; 40 
T. L. li. 167 ; 68 Sol. Jo. 276. 

2582. .] — Edgell v, Wil»on (1893), 37 

Sol. .To. 715. 

Annotation:-— FoM, Pratchett v. Drew, [1924] 1 Ch. 280 . 

2583. Alternative to occupation rent.] — Re 
Burchnall, Walker v. Lacey (1893), 38 Sol. 
Jo. 59. 

2584. Time not specified in order — Application 
for writ of possession — R. S. C., Ord. 41, r. 5.] — 

Where an order was made directing delivery of 
certain premises into tlie possession of a receiver 
appointed by ilie order, but no time within which 
delivery of possession was to be made was specified 
in the order, it was lield that- a writ of possession 
could not issue because above rule had not been 
complied with. — Savage v, Bentley (1904), 90 
L. T. 641 ; 48 Sol. Jo. 507. 

O. Position of Receiver, 

Ree, generally, Bec^eivers. 

2585. To whom liable for money received — 
Mortgagor liable for embezzlement or waste.] — 

Rigge V. Bowater (1791), 3 Bro. C. C. 365 ; 29 
E. R. 585, L. C. 

2586. Termination of appointment — Money 

in receiver’s hands.] — Payntek?;. Carew, No. 2690, 
post, 

2587. Money paid into court.] — A tenant 

for life having mortgaged his lift? interest to the 
full amount-, a suit is instituted, & a receiver 
appointed, who i)ays certain moneys to which 
the tenant for life is entitled into ct,, & the tenant 
for life petitions for payment of the money out 
to him, gets the order, nothing being said 
about the mtge. Tlie rntgees. then i)etition for 
payment of the fund out of ct. to them. Order 
made. 

Until the money actually gets into the hands 
of the mtgor., it is my duty to order it to be paid 
to the mtgee. (Malins, V.-C.). — Piddock v, 
Boultbee (1867), 16 L. T. 837. 

Interim receiver in bankruptcy.] — See Bank- 
ruptcy, Vol. IV., p. 204, Nos. 1882-1885. 


H, Practice, 

(a) Stage of Proceedings at tvhich Receiver 
Appointed, 

See, generally, R. S. C., Ord. 50, r. 6 ; Receivers. 

2588. Application at hearing of suit for redemp- 
tion — By defendant in action.]— At the hearing of 


a suit for redemption, the ct. will not, on the 
application of deft., grant a receiver against pltf., 
the mtgor. in possession, none being prayed by 
the bill. — Barlow v. Gains (1845), 8 Beav. 329 ; 
50 E. R. 129 ; suhsequeni proceedings, 5 L. T. O. S. 
283. 

2589. Interlocutory application.] — Pease v, 
Fletcher, No. 2496, ante, 

2590. Whether after judgment for foreclosure.] — 

Weston v, I^evy, [1887] W. N. 76. 

2591. Conveyance to plaintiff not settled.] — 

After judgment for foreclosure absolute, the action 
being at an end, pltf. cannot obtain an order for 
the appointment of a receiver of the mtged. pro- 
perty, even though the conveyance of the pro- 
perty to pltf. remains to be settled. — ^Wills v. 
Luff (1888), 38 Ch. D. 197 ; 57 L. J. Ch. 563 ; 
36 W. R. 571. 

Annotations : — ^Reld. MancheHt-pr & Liverpool Bank v. 
Parkinson (1889), 60 L. T. 258. Mentd. Holmos r. Mtllage, 
[1893] 1 Q. B. 551. 

(b) Effect of Non- Appearance of Mortgagor, 

See, generally, R.S. C.,Ord. 50, r. 6 ; Receivers. 

2592. Whether receiver appointed — Mortgagor 

out of jurisdiction — In receipt of rents through 
agent.] — (Howard v, Chadwick (1825), 2 Russ. 
150, n. ; 38 E. R. 293 ; sub nom, v, Chad- 

wick, 4 1j, J, O. 8. Ch. 67 ; subsequent proceedings 
(1827), 2 Russ. 634, 1.. C. 

Annoiutums : — Refd. Lyde v. Hah' (1835), 4 L. J. CJi. 180 ; 
Shaw V. Shore (1835), 5 Jj. J. Cli. 79. 

2593 . Rents received by co-owner.] — 

Two parties, who were entitled to property in 
equal moieties, made an equitable mtge. of it ; 
one of the mtgors. was out of the jurisdiction, & 
the whole rents were received by the other. The 
ct. granted a receiver. — Holmes v. Bell (1840), 
2 Beav. 298 ; 9 L. J. Ch. 217 ; 48 E. R. 1195. 

2594 . Non-appearance after notice served 

personally.] — In a suit by an equitable mtgee. 
against the mtgor., to which deft, had not 
appeared, the ct. refused to appoint a receiver, 
upon a motion, notice of which had been served 
upon deft, personally, also refused leave to 
starve deft, personally with such a notice, until 
the ct. was satisfied that pltf. had taken all proper 
steqis to comp(;l an appearance. — Ramhbottom v. 
Freeman (1841), 4 Beav. 145 ; 10 L. J. Ch. 302 ; 
49 E. R. 294. 

2595. Affidavit disclosing case of injury.] — 

Wher(? a case of injury was disclosed by tbo affi- 
davits in support of a motion by an equitable 
mtgee. for a receiver, the ct. made the order, 
although deft, had not appeared, & no injunction 
was asked. — Meaden v, Hbaley (1849), 6 Hare, 
620 ; 18 L. J. Ch. 168 ; 13 Jur. 297 ; 07 B. R, 
1310. 

2596. Mortgagor absconding.] — Where 

deft, had made an equitable mtge. & had sub- 
sequently absconded after an unsuccessful attempt 
to effect an arrangement with his creditors in 
bkpey., a bill was filed to realise the mtge., but no 
service could be effected. The ct., on an ex p. 
motion, appointed a receiver of the property com- 
prised in the mtge.— London & South Western 
Bank, Ltd. v, Facey (1871), 24 L. T, 126; 19 
W. R. 676. 

2597. .] — Bank op Whitehaven v. 

Thompson, [1877] W. N. 45. 
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m. Acts for benefit of party-— On 
whose application he was appoirUed.]-— 
PoBsesslon of a receiver in a mtge. suit 


is primd farie for the benefit of tho 
party who has obtained the appoint- 
ment. — R amushwar Singh v. Chum 
Lal Shaha (1919), I. L. R. 47 Calc. 
418— IND. 


H. (a). 

n. Whether petition for receiver cause 
of action.] — Jones v, Cohn &; Canary 
(1924), 33 B. C, R. 321.— CAN. 
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Sect, 3 . — Appointment of receiver: Sub^sect 1, /. i 2801. .] — There was the receivership deed 

J. ; sub-sect 2, A. & B, (a), (&) (c).] & the receiver, I presume, collected the rents of 


/. Equitable Execution. 

See Execution, Vol. XXI., pp. 064-671, Nos. 
2448-2536. 

J. As Remedy of Debenture-Holders, 

See Companies, Vol. X., pp. 791-810, 1188- 
1190, Nos. 4971-5178, 8429-8447. 


Sub-sect. ,2. — Out op Court 
A, In General. 

See, generally, Receivers. 

2598. Negotiation for mortgage — Securities to 
be approved by conveyancer — Right to require 
receiver.] — (1) In a negotiation, for the advance of 
a sum of money, by way of mtge., where the pro- 
posed mtgor. undertakes, in writing, to pay to 
mtgee., all “ fair & reasonable expenses, in ascer- 
taining the value of the property ” ; if the negotia- 
tion goes off, by the default of the mtgee., the 
mtgor. is not bound to pay such expenses. 

(2) In such negotiation, agreement by mtgee., 
to advance a given sum, “ subject to the approval 
of the title, & execution of such mtge. securities, 
as shall be recommended & approved by his con- 
veyancer,” does not entitle the mtgee. to insist 
upon the appointment of a receiver, as part of 
the ” securities,” although such appointment be 
recommended by the conveyancer. — S t. Leger v. 
Robson (1831), 9 L. J. O. S. K. B. 184. 

B. Under Express Powers. 

V (a) In General, 

See, generally, Receivers. 

2599. Appointment by successive Incumbrancers 
— Subsequent Incumbrancer seeking account — 
Nece^lty for joining prior incumbrancers.] — 
WherexA. & his incumbrancers, B., C. & D., joined 
in the appointment of a receiver, who covenanted 
to keepMown the incumbrances according to their 
priorities, & pay the surplus to A.: — Held: a 
subsequj^nt mtgee. from A. could not sustain a 
bill agaipst the receiver & A. for an account of 
the rents & an injunction against paying the 
surplus to A. in the absence of B., O. & D. — 
Ford v. Rackham (1853), 17 Beav. 485 ; 23 
L. J. Gh. 481 ; 22 L. T. O. S, 112 ; 2 W. R. 9 ; 
51 E. R. 1122. 

AnnotcUiun : — ^Apld. Joflerys v. Dickson (1866), 1 Ch. App. 

183. / 

/ (b) Position of Receiver, 

2&p0, Agent of mortgagor.] — K., being benefi- 
cially interested in the reversion, joined with the 
trustee, who was legally entitled, in mortgaging 
it pltf. & K., by the mtge. deed, with the appro- 
bation of pltf., testified by pltfs. executing the 
deed, appointed G. to be receiver, agent & attorney 
of K., to demand & collect rents, to adjust accounts, 
to sue or distrain for rent, give notice to quit, & 
eject on refusal, & to do all that K. could have 
done if the deed had not been made. K., the 
trustees & pltf., executed the deed : — Held : Q, 
was an agent lawfully authorised to give the 
notice required by 4 Geo. 2, c. 28, s. 1. — Poole v, 
Warren (1838), 8 Ad. & El. 582 ; 3 Nev. & 
P. K. B. 693 ; 1 Will. Woll. & H. 518 ; 3 Jur. 
23 ; 112 E. R. 959. 


some parts of the property comprised in the deed, 
but ... it does not appear that he was ever in 
actual possession of that estate. Supposing 
him, however, to have been so, the possession of 
such receiver is wholly different from that of a 
mtgee. . . . The receiver is appointed merely 
to secure the interest upon the debt & when that 
interest has been paid the rents belong to the 
mtgor. (Turner, L.J.). — Kensington (Lord) v, 
Bouvbrib (1855), 7 I)e G. M. & G. 134 ; 3 Eq. 
Rep. 765 ; 24 L. J. Ch. 442 ; 25 L. T. 169 ; 1 
Jur. N. S. 577 ; 3 W. R. 469 ; 44 B. R. 53, L. JJ. ; 
on appeal (1859), 7 H. L. Cas. 557, H. L. 

Annotations : — ^Refd. Mayer v. Murray (1878), 8 Ch. D. 424 ; 

Noyes v. Pollock (1886). 32 Ch. D. 53. Mentd. Howlin 

V. Sheppard (1870), 19 W. R. 253. 

2602. .] — It was contended on behalf of 

defts., that the appointment of the receiver by the 
deed of even date with pltfs. *s first mtge. . . . 
did not constitute the receiver for all purposes 
the agent of the mtgor., & that in fact, the receiver 
must be deemed when in possession, to have 
received the rents as agent of pltfs., & that the 
only object & effect of the receivership deed was 
to prevent pltfs. from being charged in the 
accounts for wilful neglect or default. No direct 
authority was cited for this proposition, & if it 
were necessary now to decide it 1 should hold that 
it could not be maintained, & that the receiver 
must be treated as being for all purposes the agent 
of the mtgor. (Rolt, L.J.). — IjAW v, Glenn 
(1867), 2 Ch. App. 634, L. JJ. 

Annotation Refd. lie Hale, Lllley r. Foad, [1899] 2 Ch. 

107. 

2803. Though appointed by mortgagee.] — 

A mtgor., by deed to which his mtgees. were 
parties, conveyed the mtged. estates to trustees 
on trusts for better securing to the mtgees. pay- 
ment of the interest on their incumbrances, & 
upon trusts to accumulate the surplus rents as a 
fund to satisfy the incumbrances, & subject 
thereto, in trust for the mtgoi*., with a proviso, 
that when the incumbrances should be satisfied, 
the trusts should cease ; — Held : although a 
receiver, appointed by a mtgee. under the ordinary 
power, is the agent of the mtgor., who may file a 
bill against him for an account without making 
the mtgee. a party, in this case the trustees were 
not mere receivers, & therefore, the mtgees. were 
properly made parties to the suit. 

A receiver who has been appointed by a mtgee. 
under the ordinary power for that purpose, is in 
possession as agent, not of the mtgee., but of the 
mtgor. (Lord Cranworth, C.). — Jbfperys v. 
Dickson (1866), 1 Ch. App. 183 ; 35 L. J. Ch. 
376 ; 14 L. T. 208 ; 12 Jur. N. S. 281 ; 14 W. R. 
322, L. C. 

Annotatims: — Con8d. GaHkell v. GoBling. [1896] 1 Q. B. 

669 ; Robinson Printing Co. v. Oliic, {1905J 2 Ch. 123. 

Re!d. Deyes v. Wood, [1911] 1 K. B. 806. 

2604. .] — Gaskell v. Gosling, No. 

1370, ante. 

2605. Agent of mortgagee — Death of mortgagee 
& mortgagor — ^Agency constituted by acts of repre- 
sentative of mortgagee.] — (1) The doctrine of con- 
structive notice applies in two cases ; first, where 
the party charged has notice that the property in 
dispute is incumbered, or in some way affected, 
in which case he is deemed to have notice of the 
facts & instruments, to a knowledge whereof he 
would have been led by due inquiry after the fact 
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Part XIII. — ^Remedies of Mortgagee. 629 


which he actually knew ; &, secondly, where the 
conduct of the party charged evinces that he had 
a suspicion of the truth, & wilfully or fraudulently 
determined to avoid receiving actual notice of it, 
A party before advancing money on a mtge., 
inquired of the mtgor, & his wife, whether any 
settlement had been made upon their marriage, 
& was informed that a settlement had been made 
of the wife’s fortune only, &> that it did not include 
the husband’s estate which was proi)osed as the 
security, & he aftemards advanced the mtge. 
money without having seen the settlement or 
known its contents : — Held : the mtgee. was not, 
under the circumstances, affected with construc- 
tive notice of the contents of the settlement, or 
of the fact that the settlement comjjrised the 
husband’s estate. 

(2) A mtgor. having only a life interest in the 
mtged. premises, & a mtgee. having a cliarge both 
on the life interest & on the interest in remainder, 
by a joint deed appoint a receiver, who is directed 
to pay certain debts, expenses &; the charge on 
the life interest, & to keep down the interest on 
the residue. The mtgee. dies, &; afterwards the 
mtgor. The I'eceiver continues in receipt of the 
rents & profits after the death of the mtgor., & 
pays some part of the rents to the representative 
of the mtgee. ; — Held : ui)on the construction of 
the deed, the possession of the receiver was not 
the possession of the nitgeti. ; but tliere was 
ground for an inquiry whetlier the repi*es(?ntative 
of the mtgee. had by any acts constituted the 
receiver her agent exclusively. — J onks v. Smith 
( 1841), 1 Hare, 43 ; 11 L. J. Ch. 83 ; « Jur. 8 ; 
00 E. R. 943 ; affd, (1843), 1 Ph. 244, L. C. 
Annotations : — As to (1) Gonsd. West v. Reid (184.3), 2 Hare, 
249; Ware v. Egmoiit (1853), 23 L. J. Ch. 499. Apld. 
Be Bright ’s Trusts (185(5), 21 Boav. 430 ; Dawson r. 
Prince (1857), 2 Do G. & .1. 41. Consd. Jones v. WillianiH 
(1857), 24 Beav. 47. Apld. Montohore r. Browne (1858), 

7 H. L. Cas. 241 ; Cox v. Coventon (1862), 31 Boav. 378 ; 
Tho Kmilien Mario (1875), 44 L. .T. Adin. 9. Consd. 
Patman v. Harlaiid (1881), 17 Ch. D. 353; Williains v. 
Williams (1881), 17 Ch. D. 437. Apld. lOnglish 8: S<*.ottish 
Mercantile Investment Co. r. Brimton, (1892] 2 (J. B. 
700 ; Black v. WillianiH (1894), 2 Mans. 86. Re^. 
Macbryde v. Eykyn (1811), 24 Jj. T. 461 ; Steadman v. 
Poole (1847), 16 L. J. Ch. 348 ; Barnhart r. (JrociiHhioldH 
(1853), 9 Moo. 1’. C. C. 18 ; Bird v. Fox (1853), 11 Hare, 
40 ; Clack v. Holland (1854), 19 Beav. 262 ; Itooko v. 
Kensington (1856), 2 K. & J. 753 ; Knight v. Bowyer 
(1857), 23 Beav. 609 ; Wtdchnian v. Coventry ITnion 
Bank (1860), 8 W. U. 729 ; Wilson v. Hart (1865), 2 Hem. 
& M. 551 ; Jie Hop & Malt Exchange & Warehouse Co., 
JRx J). Briggs (1866), 35 L. J. Ch. 320 ; Lees v. Whlteley 
h8()6), L. K. 2 Eq. 143 ; Brown v. Tanner (1868), 3 Ch. 
App. 597; Tnrton r. Meacham (1868), 19 L. T. 760 ; 
Hhaw V. Foster (1872), L. R. 5 H. h. 321 ; Carroll v. 
Keays, Keays v. Carroll (1873), 22 W. R. 243 ; Agra Bank 
V. Barry (1874), L. K. 7 H. I^. 135 ; I^eo v. Clutton (1875), 
45 L. J. Oh. 43 ; A.-G. v. Biphasphated Guano Co. (1878), 
38 L. T. 941 ; Bloyds Banking (Jo, v. Jones (1885), 29 
Ch. D. 221 ; Be Mount Morgan (West) Gold Mine, A’j: p. 
West (1887), 56 L. T. 022 ; Bailey v. Barnes, [1894] 1 Ch. 
25 ; Oliver v. Hinton, [1899] 2 Ch. 264 ; Re Alms Corn 
Charity, Charity Comrs. u. Bode, 11901) 2 Ch. 750 ; Hooper 
r. Bromet (1903), 89 L. T. 37 ; Re Valletort Banltary 
Htoam Laundry Co., Ward v, Vallet-ort Sanitary 8t^am 
Laundry Co., 11903) 2 Ch. 654 ; Re Companies Acts, 1862 
to 1900, Re Standard Rotary Machine Co. (1906). 95 
L. T. 829 ; Davis v. Hutcldngs, [19071 1 Ch. 356 ; Reeves 
V. Pope (1914), 2 K. B. 284 ; Re Chafer & Raiidairs 
Contract, [1916) 2 Ch. 8 ; Re De L^uw, .lakens v. CJentral 
Advance Sc Discount Corpn., [1922) 2 Oh. 540 ; Under- 
wood V. Bank of Liverpool, Same v. Barclays Bank, 
11924] 1 K. B. 775. 

2606. .] — Madge v. Debenture Corpn. 

(1896), 12 T. L. R. 203, D. C. 

Appointment under statutory powers.] — See 

Sub-sect. 2, C. (6), post I 


(c) Powers of Receiver. 

2607. Appointment by mortgagor & mortgagee — 
Provision for expenses & remuneration — ^Right to 

J. — VOL. XXXV. 


repay expenses before paying over proceeds.] — 

By a receivership deed, appointing A. to be 
receiver of rents & tithes forming the subject of an 
existing mtge., it is covenanted that A. shall, in 
the first place, pay all the costs, charges, & 
expenses which he shall bear, sustain, incur, or be 
liable to, in or about the collecting, receiving, A; 
compelling payment of, the said rents & tithes, 
including therein all expenses of suit, action, 
process, distress, & all otlier charges of manage- 
ment whatsoever, ; & that he sh^, in the next 
place, pay all taxes, etc. ; & in the next place pay 
the mtge. interest ; & shall, lastly, pay the surplus 
of the rents & tithes to the mtgor., deducting & 
detaining out of such surplus, for his own use, so 
much as he shall reasonably deserve as a compensa- 
tion for his care &; pains, trouble & expenses, in 
collecting, receiving, & paying the said rents A; 
tithes, not exceeding 1«. in the pound on the gross 
amount collected : — Held : A. is entitled to deduct 
& detain out of the rents & tithes received by him, 
such sums as are i-easonably expended by him in 
collecting the rents & tithes, including salaries 
paid to collectors, before applying such rents & 
tithes in satisfaction or in reduction of the mtge. 
interest. — Gilbert v. Dyneley (1841), 3 Man. A; 
G. 12 ; 3 Scott, N. R. 365 ; 5 Jur. 843 ; 133 E. R. 
1038. 

2608. Trusts of ultimate surplus — Power 

to retain for payment of Insurance premium.] — 

Testator, in his lifetime, ■was appointed by deed, 
by a mtgor. & mtgee., to receive the rents of the 
mtged. estates, & by the terms of the deed testator 
was, after allowing taxes & repairs, to hold the 
remaining rents in trust, first, to pay taxes ; 
secondly, costs of collection ; thirdly, commission ; 
fourthly, premiums on policies of insurance ; A 
fifthly, “ in satisfaction, on Jan. 6, & July 6, of 
the acniing interest, duo on tho principal moneys 
secured, A to pay the ultimate sui’plus, if any, to 
pltf.,” with a proviso, that if on those days, Jan. 6, 
A .July 6, testator should liavo rents A profits 
in hand, it should be lawful for him to retain the 
whole or part, for the purpose of paying the 
premium in that year on the policies. Testator 
did not exccuio th(3 deed. There was an admitted 
balance at testator’s death, as appeared by an 
account rendered by the exor. : — Held : testator 
was not a more receiver but a trustee, A was not 
bound by the terms of the deed to pay the surplus 
existing on each Jan. 6, A July 6, but had a 
iiscretion under the control of a ct, of equity, to 
keep the funds in his hands, if reasonably neces- 
sary ; also the account being stated by the exor. 
was equivalent only to evidence that the payments 
therein mentioned were made by A to testator ; 
therefore money had A received would not lie. 
Qu. : whether if testator had, by the terms of his 
contract, as contained in the Joed, been bound 
to pay over the surplus existing on Jan. 6, A 
July 6, it could have been recovered in an action 
for money had A received. — Bartlei'T v, Dimond 
(184.5), 14 M. A W. 49 ; 14 L. J. Ex. 372 ; 5 L. T. 
O. S. 56 ; 153 E. R. 385. 

Annotation: — ^Apld. Pardoo v. ITioo (1847), 16 M. Sc W. 

451. 

2609. Mortgagee’s power of sale — ^Trusts not de- 
clared subject to power — Power of sale paramount.] 

— King v. Heenan, No. 2252, ante. 

Appointment under statutory powers.] — See 

Sub-sect. 2, C. (c), post. 

Right to give notice or demand possession.] — 

See Landlord A Tenant, Vol. XXXI., pp. 452, 
544, Nos. 5984, 6894, 
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Sect, 3. — Appoinhneni of receiver: Sub'sect, 2, C, 
(a), (6) (c). Sect, 4: Svb-aects, 1, 2, 3 4, 

A. 

C. Under Statutory Powers, 

(a) In General, 

See, now, Law of Property Act, 1025 (c. 20), 
ss. 101 (1) (iu), (3), (4); 109 (1); <&:, gc7ierally, 

llECEIVERS. 

2610. Bankruptcy of mortgagor — ^Failure of 
mortgagees to give notice to debtors.] — Mtgecs. of 
book debts appointed, before the mtgor. had 
committed an act of bkpcy., a receiver under the 
powers conferred by Conveyancing & Law of 
Property Act, 1881 (c. 41), of the income of the 
property assigned. They subsequently obtained 
the appointment of the same person as receiver 
by the ct., without any notice of an act of bkpcy. 
which had been committed by their mtgor, a few 
days previously. A month later the mtgor. was 
adjudicated bkpt. The mtgees. never gave notice 
of the assignment to the debtors ; but the receiver 
entered into possession of the premises assigned, 
& took moneys paid in respect of the book debts. 
The trustee in bkpcy. claimed these sums : — 
Held : inasmuch as the mtgees. had had ample 
time, between the appointment of the receiver 
& the adjudication, to give notice to the debtors, 
& had not done so, they had not determined their 
consent so as to take the debts out of the order 
& disposition of the bkpt. with the consent of 
the true owner, & the debts belonged to the 
trustee. — Rutter v, Everett, [1895] 2 Ch. 872 ; 
64 L. J, Ch. 845 ; 73 L. T. 82 ; 44 W. R. 104 ; 39 
Sol. Jo. 680 ; 2 Mans. 371 ; 13 R. 719. 

^Invitations Be Noal, Ex p. Trustee, fl914] 2 

K. B. 910 ; Be Collins. [1925] Ch. 556. Mentd. Be 

Crouch, Ex p. Smith (1901), 83 L. T. 746. 

.] — See Bankruptcy, Vol. V., p. 775, Nos. 

6658, 6659. 

2611. Death of mortgagor — No revocation of 
appointment.] — Jte Hale, Lilley v, Foad, No. 
2614, post. 

Mortgagor’s right to distrain.] — See Distress. 
Vol. XVIII., pp. 286, 287, Nos. 219-222. 

Priorities in execution.] — See Execution, Vol. 
XXI., p. 645, Nos. 2240, 2241. 

(6) Position of Receiver, 

See, now. Law of Property Act, 1025 (c. 20), 
s. 109 (2). 

2612. Agent of mortgagor — Agency modified by 
terms of mortgage deed.] — The fact that the cover- 
ing deed goes much further than the Act [Con- 
veyancing & Law of Property Act, 1881 (c. 41)] 
does not in any way affect its validity ; but the 
result is that the sixth article of the deed which I 
have last read goes a great deal fui’ther than the 
provision in the Act, that the receiver shall be 
deemed to be the agent of the mtgor. ; &, in my 
opinion, the provision in the Act that the receiver 
shall be deemed to be the agent of the mtgor. does 
not apply here, because there is an express pro- 
vision as to the receiver taking possession from the 
CO. in the deed itself (North, J.), — Richards v, 
Kidderminster Overseers, Richards v, Kidder- 


minster CoRPN., [1896] 2 Ch. 212 ; 65 L. J. Ch. 
502 ; 74 L. T. 483 ; 44 W. R. 505 ; 12 T. L. R. 
340 ; 4 Mans. 169. 

Annotationa : — ^Mentd. Be Marria«re. Neavo, North of 
EuRlaud Trustee, Debouturo & Assets Corpu. v. Marriage, 
Neave, [1896] 2 Ch. 663 ; National Provincial Bank o£ 
England v. United Electric Theatres (1915), 85 L. J. Ch. 
106. 

2618. Receiver subsequently appointed by 

court — Termination of agency.] — The agency of 
the receiver on behalf of the co. came to an end 
on Aug. 20, when he was appointed receiver & 
manager by an order in the action (Romer, L. J.). — 
Hand v. Blow, [1901] 2 Ch. 721 ; 70 L. J. Ch. 
687 ; 85 L. T. 156 ; 50 W. R. 5 ; 17 T. L. R. 635 ; 
45 Sol. Jo. 639 ; 9 Mans. 156, C. A. 

AnnotaHom : — ^Montd. Be British Fullers* Earth Co., Gibbs v. 
Same Co. (1901), 17 T. L. R. 232 ; Be Griffiths Cycle Corpn., 
Dimlop Pneumatic Tyro Co. v. Griffiths Cycle Corpn. 
(1901), 85 L. T. 675 ; he Abbott, Ltd., Abbott v. The Co. 
(1913), 30 T. L. R. 13 ; Be. Wostmiustor Motor Garage 
Co., Boyers v. The Co. (1914), 84 L. J. Ch. 763 ; Re Lovi, 
[1919] 1 Ch. 416. 

Appointment under express powers.] — See Sub- 
sect. 2, B. (6), ante, 

(c) Powers of Receiver, 

See, now. Law of Property Act, 1025 (c. 20), 
s. 109 (3), (4), (6), (7), (8). 

2614. Application of income — Payment of un- 
secured debt — Extension of statutory powers by 
mortgage deed.] — H., the owner of a business, 
mortgaged it to S. to secure an annuity, the mtge. 
deed providing that S. might exercise the power of 
appointing a receiver under Conveyancing &; Law 
of Property Act, 1881 (c. 41), s. 24, &, further, 
that the receiver might, if so directed in writing 
by S., “ manage & carry on the business as he 
might think fit.” H. continued to carry on the 
business from the date of the mtge., & in doing so 
became indebted to pltf. for work done in con- 
nection with the business. The debt was un- 
secured, but it was arranged between H. & pltf. 
that H. should pay it off by fixed instalments. 
In June, 1801, after having paid some of the 
instalments, 11. died leaving an extrix., & then. 
S.’s annuity being in arrear, S. by writing under the 
power conferred by the mtgcj. deed appointed a 
receiver of the business “ with full power to manager 
& carry on the same as he might think fit.” In 
Aug. 1891, the receiver paid pltf. a further imstal- 
ment in reduction of his debt. In a creditor’s 
administration action commenced in July, 1807, 
by pltf. against H.’s extrix.: — Held: (1) the 
balance of pltf.’s debt was not statute barred, 
inasmuch as the receiver had, under the combined 
powers of Conveyancing & Law of Property Act, 
1881 (c. 41), s. 24, & of the mtge. deed, & also as 
agent for H.’s extrix., as he had been for H. 
himself, authority to continue paying the debt by 
instalments, & there was, as incident to his 
authority, an implied promise that the balance 
should be paid out of H.’s assets : — Qu, : whether 
if the case had rested solely upon the power of 
appointing a receiver under Conveyancing & Law 
of Property Act, 1881 (c. 41), s. 24, the receiver 
would have been justified in making a payment on 
account of pltf.’s unsecured debt. 


PART XIII. SECT. 3, SUB-SECT. 2.— 
C. (b). 

p. LiabUiiy to pay arrears of in- 
terest .] — A receiver appointed by a 
mtgee. under the powers conferred by 
Conveyancing & Law of Property Act, 
1881, 8. 10, is bound under sect. 24 (8) 
of that Act to pay arrears of interest 
due to the mtgee. at the time of the 
appointment, & not merely interest 
accruing duo after that date. — 


National Bank v, Kenney, [1898] 1 
I. R. 197.— IR. 

q. Agent of mortgagor — Liability 
for paying statute barred debts .} — A 
receiver appointed by a mtgoe. pur- 
suant to the powers of the Conveyanc- 
ing Act, 1881, s. 24, being for all pur- 
poses the agent of the mtgor. commits 
a breach of duty 11 he pays arrears ol 
interest on the mtge. which are 
statuto-barrod. — ^Hibernian Bank v. 


Yourkll (No. 2), [1919] 1 I. R. 310.— 
IR. 

PART XIII. SECT. 3, SUB-SECT. 2.— 
C. (0). 

r. BigM to sue. for rent .} — A 
mtgor. died, liaving devised the 
mtged. lands to two trustees upoi 
ceitain trusts. One of the trustees 
predeceased him, & the other dis* 
claimed. The principal money & 
intoiest for over two months being duo, 
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Part XIII. — ^Remedies of Mortgagee. 


, (2) [Mteor. s] doBitli did not operato as a rovoca* 
tion of the mtgee.’s power to appoint a receiver 
— Re HA1.E, Lilley v. Foad, 
IPr’ 5 5 80 L. T. 827 ; 

47 W. R. 579 ; 15 T. L. R. 389 ; 43 Sol. Jo. 528, 

iO.# 


2015. Expenditure on repairs — Limited to 

necessary repairs — Directed in writing by mort- 
gagee.] — A receiver appointed by a mtgee. under 
the powers of Conveyancing & Law of Property 
Act, 1881 (c. 41 ), cannot, on the account taken in 
a foreclosure action of what is due to the mtgec., 
be allowed any costs of repairs to the mtged. 
property, except costs of necessary or proper 
repairs directed in writing by the mtgee. as pi*o- 
vided by Conveyancing & Law of Property Act, 
1881 (c. 41), s. 24 (8), clause 3. It is immaterial 
in such a case that the receiver be the manager of a 
society which has guaranteed the mtgee. against 
loss in respect of his security, & that the costs of 
repairs in question have been paid out of moneys 
society. Where the mtgee. by 
whom such money spent on repairs is to be taken 
to have been expended is a fii*st mtgee., he lias no 
right or authority to charge it against the second 
mtgee. — White v. Metcalf, [1903] 2 (^li. .507 ; 
72 L. J. Ch. 712 ; 89 L. T. 164 ; 52 W. II. 280. 

Appointed under express powers.] — See Sub- 
sect. 2, B. (r), ante. 


Sect. 4.— APPOINTMENT OF RECEIVER AND 
MANAGER. 

Sub-sect. 1. — ^W^hen Appointed. 

See OoMPANip]S, Vol. X., pp. 798, 799, Nos. 
5045-5054. 

Appointment of receiver.] — See 8(*ci. 3, sub-sect. 
1, A., ante. 


8ub-se:ct. 2. — Wiio may be Appointed. 
2616. Mortgagee.] — Davis v, Baurett, No. 2623, 

JiOSt. 

Appointment as receiver .] — See Sect. 3, 

sub-sect. 1, B., ayite. 


Sub-sect. 3. — On Whose Application 
Appointed. 

2617. Application of mortgagee.] — (1) A l(?gal 
mtgee. of business premises, such as an hotel, who 
is prevented by the mtgor. from taking possession 
under the mtge., may obtain, upon an inter- 
locutory application, an order for the appointment 
of a receiver & manager, & an injunction restrain- 
ing the mtgor. from interfering with the manage- 
ment of the business & the possession of the 
premises. 

(2) Form of order appointing a rcccdvcr & 
manager, with an injunction. — Truman & Co. r. 
Redgrave (1881), 18 Ch. D. 547 ; 50 L. J. Ch, 
830 ; 45 L. T. 605 ; 30 W. K. 421. 

Jnnotaiions : — As (1) Refd. Makina r. Ibo^on (18U0), 63 

L. T. 616 ; Poole v. Downes (1897), 76 L T. IK). to 
(2) FoUd. Grafton v. Taylor, Manvers v. Taylor (1891)* 7 
T. L. R. 588. Refd. Whitley v. Challis, [1892J 1 Ch. 64. 


2618. .] — Grafton (Duke) v, Taylor, 

Manvers (Earl) v, Taylor (1891), 7 T. L. R. 688. 


2619. .] — County op Gloucester Bank 

V. Rudry Merthyr Steam & House Coal 
Colliery Co., No. 2631, post, 

2620. .] — Porter v, Corbett (1899), 1 

Seton’s Judgments & Orders, 7th ed. p. 731. 

Mortgagee of colonial estate.] — See No. 

2621, post. 

Appointment on behalf of puisne mortgagee & 
other equitable Interests.]— Sect. 3, sub-sect. 1, 
E., ante. 


Sub-sect. 4. — In respect op What Property. 
A , Property Abroad, 

See Conflict of Laws, Vol. XI., pp. 353, 354, 
Nos. 378-380, d*, generally. Receivers. 

2621. Colonial estate — Right to crops shipped 
before appointment.] — ^At the instance of a mtgee. 
of a W>st India Estate, a receiver & manager had 
been appointed : — Held : he was not entitled to 
the produce of (rrops s(<vt?red &> 8hi()ped to the 
consignee of the mtgor. prior to tlie appointment-, 
although there had been no conversion iirior to 
that time. — C odri noton v, Johnstone (1838), 1 
Beav. 520 ; 8 I.. .1. Ch. 282 ; 48 E. R. 1042. 

2622. Receiver, manager & consignee.] — 

I'he (;t. has jurisdiction to a))point a receiver, 
manager. At consignee of <*Hiat(‘s in a colony. — 
Wii.LiNK V, Bentinck (1814), 2 L. T. O. S. 325, 
L. C. ; subsequent proceedings, 2 1j. T. O. S. 397, 
L. C. 

2623. .] — Deft., a mtgee., in the 

absence of any dir(‘ct authority to be found in the 
books, was appointed the consignee, manager, & 
receiver of the mtged. cstati^s. — D avis v, Barrett 
( 1844), 13 L. J. Ch. 304. 

Appointment of receiver,] —Ncc Sect. 3, sub- 
sect. 1, E. (6), ante, 

B, Mortgage of Business, 

2624. Mortgagee prevented from taking posses- 
sion.] — T ruman A Co. r. Redgrave, No. 2617, 
ante, 

2625. Discretion of court.] — M oore v, Malyon 
( 1889), 33 Sol. Jo. 699. 

2626. Liberty to appoint sub « manager.] — 

Porter v, Corbett (1899), 1 Seton’s Judgments 
Ac Orders, 7th ed. p. 731. 

2627. .] — Treby V. Tilley (1900), 1 Seton’s 

Judgments & Orders, 7th ed. p. 731. 

2628. With view to sale — Or winding up.] — 
Nothing is better settled than that this ct. does 
not assume, the management of a business or 
undertaking except with a view to the winding up 
or sale of the business or undertaking (Oaibnh, 
L.J.). — Gardner v, London Chatham Ac Dover 
R y. Co. (No. 1), Drawbridge v. Same, Gardner 

V, Same (No. 2), Imperiaj^ Mercantile Credit 

AssocN. V, Same (1867), 2 Ch. App. 201 ; 3(i 

L. J. Ch. 323 ; 15 L. T. 552 ; 31 J. P. 87 ; 15 

W. R. 325, L. JJ. 

Amwtatums : — Apld. Re Exmouth Dockn CJo. (1873), L. U. 
J7 Eci. 181. Consd. Attroo v, Hawo (1878), 0 Ch. D. 337 ; 
Rc Herno Bay Waterworks Co. (1878), 10 Ch. D. 42 ; 
Re Manchester & Milford By., Exp, Cambrian Ky. (1880), 
14 Ch. D. 645 ; Hold v. Explosives tk*. (1886), 66 L. J. 
Q. B. 68. Diltd. Bartlett, v. West Metropolitan Tram. 
Co., [18931 3 Ch. 437. Apld. Marshall v. HoutU 

Staffordshire Tram. Co., [1895] 2 Ch. 36. Consd. Peggro 
V. Neath District Tram. Co., [1895] 2 Ch, 508 : Re Knott 
End Railway Act, 1898, [1901] 2 Ch. 8. Reid. Griffin v. 
Bishop's Castle Ry. (1867), 15 W. R. 1058 : Kingston v. 
Cowbrldge Ry. (1871), 41 L. J. Ch. 162 : Holdsworth v, 
Davenport (1876), 3 Ch. D. 186 ; Brocklehurst v. Railway 
Printing A Publishing Co., Eldridge Sc Pearson, Claimants, 


the mtgee. appointed a receiver, under 
Conveyancing Sc Law of Property Act, 
lg8X:_^eld.* under sect. 24 (3) of 


the Act, the receiver was entitled to sufficient indemnity. — FAUiHOLMK Sc 
sue for rent in the name of the heir-at- Palliskr v, Kennedy (1890), 24 
law of the mtgor. upon giving Idm a L. R. Ir. 498. — IR. 
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Sect. 4. — AppoMm^rd of receiver and manager : Sub- 
sect. 4, B. dt C.; sab-sects. 5 <£; 6. Sect. 6: 
Svb-sect. I, A. & B.] 

fl884] W. N. 70 ; lie Watte. Cornford v. Elliott (1885), 33 
W. 11. 885 ; lie Barton-upon-Humber & District Water 
Co. (1889), 42 Ch. D. 585 : Be Eastern & Midlands Ky. 
(1890), 45 Ch. D. 367 ; Makine v. Ibotson (1890), 60 
D. J. Ch. 164 : He Parker, Wljrnall v. Park, [18911 1 Ch. 
682 ; De fircllo, Houdret v. Bull (1894), 1 Mans. 118 ; 
Central Ontario Ky. v. Trusts 8c Guarantee Co., (1905] 
A. C. 576 ; Boehm v. Goodall, [1911] 1 Ch. 155. Mentd. 
Bowen v. Brecon Ry., Ex p. Howell (1867), L. R. 3 Eq. 
541 ; Cambrian Rye. Co.’s Scheme (1867), 3 Ch. App. 
281, n. ; lie New Clydacli Sheet & Bar Iron Co. (1868), 
L. R. 6 £q. 514 ; He Panama, New Zealand & Australian 
Royal Mail (Jo. (1870), 5 Ch. App. 318 ; Chandler v. 
Howell (1876), 4 Ch. D. 651 ; He Mltchoirs Estate, Mitchell 
V. Moberly (1877), 6 (Jh. D. 655 ; Bourgroin v. Compagrnle 
du (Jhemln de Per de Montr6al, Ottawa et (Accidental 
(1880), 5 App. Cas. .381 ; He Cornwall Minerals Ry. (1882), 
48 L. T. 41 ; lie Christmas, Martin v. Lacon (1885), 30 
Ch. D. 544 ; He Hatton, Robson r. Gibbs (1888), 4 T. L. R. 
311 ; Re Hull, Barnsley 8c West RidlnR .T unction Ry. 
(1888), 40 Ch. D. 119 ; Redfleld v. Wickham (Jorpn. (1888), 
13 App. (Jas. 467 ; Blaker v. Herts 8c Essex WatiJrworks 
(Jo. (1889), 41 (Jh. D. 399 ; He David, Buckley v. Royal 
National Lifeboat Institution (1889), 43 Ch. D. 27 ; 
lie Hallett, Howarth r. Massey (1889), 5 T. L. R. 285 ; 
He Yerbury’s Estate, Ker r. Dent (1889), 62 L. T. 55; 
He Thompson, Bedford r. Teal (1890), 45 Ch. D. 161 ; 
He East 8c W'est India Dock Cc 0 891), 7 T. L. R. 623 ; 
Proffitt V. Wye Valley Ry. (18l ), 64 L. T. 669 ; He 
Portsmouth (Kingston, Eratton Houthsea) Borough 
Tram. Co., [18921 2 Ch. 362 ; Driver v. Broad, I1893J 1 
Q. B. 744 ; Whadcoatr. Shropshire Ry. (1893), 9 T. L. R. 
589 ; He Pickard, Elnisley r. Mitchell, |1894) 3 Ch. 704 ; 
Sttdlor V. Worley, (18941 2 Ch. 170 ; He Mersey Ky., 
Gibbs r. Moi sey jly. (1895), 11 T. L. R. 390 ; He Crossley, 
Birrcll v, (Jreenhough, |1897J 1 Ch. 928 ; Stagg v. Medway 
(Upper) Navigation Co., [1903] 1 Cli. 169; He Crystal 
l^aiace Co., Fox r. Crystal I*ala(^e Co. (1911), 104 L. T. 
898 ; He Woking Urban Council (Basingstoke Canal) Act, 
1911, [1914] 1 Ch. 300. 

C\ Mortgage mclnding Business. 

2629. Either expressly or impliedly.] — Where a 
mortgage security does not expressly or impliedly 
include business carried on upon tins mtged. 
premises, the ct. cannot, in an action for fore- 
closure or sal(j, appoint a manag(?r of the business. 
— Whitley v. (hiALLin, [1892J 1 Ch. (14 ; 01 
L. J. Ch. 807 ; 05 L. T. 888 ; 40 W. K. 291 ; 80 
8ol. Jo. 109, C. A. 

AnnotaiUnis : — Distd. (Jouiity of (•louccstor Bank v. Kudry 
Merthyr Steam & House Coal Colliery Co., [1895] 1 Ch. 
629, Expld. He Leas Hotel Co., Salter i?. Leas Hotel 
(Jo., [1902J 1 Ch. 332. Distd. Leuey v. (Jalllughain & 
Tliompson, 11908] 1 K. B. 79. Reid. Baglloui v. Cavalli 
(1900), 83 L. T. 600 ; Farmer v. Pitt, [1902] 1 Ch. 951. 

2630. .] — The receiver could not receive 

excerpt by working the collieries, & if he did not 
work them pltf.’s security was gone. If the case 
rested on principle alone he should have held that 
the ct. had power to appoint a manager as well as 
a receiver, notwithstanding tliat the colliery 
“ business ” had not been mortgaged in specific 
terms ((^hitty, J.). — Campbell v. Lloyds, Bar- 
nett’s & Bosanquet’s Bank, liTD. (1889), [1891] 

1 Ch. 139, n. ; 58 L. J. Ch. 424. 

Av^)taHmis : — Distd. W'hltley r. Challis, [1892] 1 (Jh. 64. 
COQSd. (’ounty of Gloucester Bank r. Rudry Merthyr 
Steam House Coal Colliery Co., [1895] 1 Ch. 629. 
Retd. Makius r. Ibotson (1890), 63 L. T. 515 ; vStamford, 
Spalding Boston Baukltig Co. r. Kooble (1013), 82 
]i. J. Ch. 388. 

2631. .] — Where a colliery is mortgaged & 

the mtge. deed does not expi'essly include the 
undei*taking Ac business of the colliery, they must 
nevortlieless be taken to be included by implica- 
tion ; & on default being made in payment of the 
moneys secured by the mtge. the ct. has juris- 
diction to appoint a receiver & manager at the 
instance of the mtgees. — County op Gloucester 
Bank v. Rudry Merthyr Steam & House Coal 
Colliery Co., [1895] 1 Ch. 629 ; 64 L. J. Ch. 451 ; 
72 L. T. 375 ; 43 W. R. 486 ; 39 Sol. Jo. 331 ; 2 
Mans. 223 ; 12 R. 183. C. A. 

AnnotcUiom -Retd. Poolo v. Downes (1897), 76 L. T. 110 ; 


Stamford, Spalding Sc Boston Banking Co. v. Eeeble 
(1913), 82 L. J. Ch. 388. Mentd. Re Bank of Syria, Owen 
Sc Ashworth’s Claim (1900), 83 L. T. 547 ; Duck v. Tower 
Galvanizing Co., [1901] 2 K. B. 314 ; Ruben v. Great 
Fingall Consolidated, [1904] 1 K. B. 650 ; Premier 
Industrial Bank v. Carlton Manufacturing CJo. 8k Crabtree, 
[1909] 1 K. B. 106 ; Be Fireproof Doors, Ltd., Umney v. 
The Co., [1916] 2 Ch. 142 ; Dey v. Pulll^er Engineering 
Co., [1921] 1 K. B. 77 ; Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 775. 

2632. .] — Debentures issued by a hotel co. 

charged all the co.’s “ lands, buildings, property, 
stock-in-trade, furniture, chattels, & effects, what- 
soever, both present & future ” : — Held : the word 
“ property ” was sufficient to include the good- 
will or business of the co., & therefore, in a deben- 
ture holder’s action, the ct. had jurisdiction to 
appoint a manager. — Re Leas Hotel, Salter v. 
Leas Hotel Co., [1902] 1 Ch. 332 ; 71 L. J. Ch. 
294 ; 86 L. T. 182 ; 50 W. R. 409 ; 18 T. L. R. ‘ 
236 ; 46 Sol. Jo. 230 ; 9 Mans. 168. 


Sub-sect. 5. — Duties and Powers. 

2633. Management of land — Proposals for re- 
pairs.] — The direction, in an order appointing a 
receiver, that he shall manage as well as set & 
let the estate, authorises him to propose to the 
master, from time to time, to make ordinary 
repairs to the buildings on the estate. — Thornhill 
V. Thornhill (1845), 14 Sim. 600 ; 60 E. R. 491. 

2634. Remedies for advances.] — If a 

trustee is in posscission of a plantation managing 
it on behalf of all parties, & employs a manager, 
such manager has the same remedies as the trustee 
who employed him, for the expenses & advances. 
When the Ot. of Ch. is in possession by a manager 
& receiver, it acts for all persons interested, & its 
officer has at least as extensive remedies against 
the estate as a trustee. Where the manager & 
attorney of a mtgor. is in possession, & the mtgees. 
have so recognised his possession that he may be 
considered as acting for their benefit, the same 
consequences follow, as regards their interest, as 
if he liad been appointed under the Ct. of Ch. — 
Fraser v. Burgess (1860), 13 Moo. P. C. C. 314 ; 
2 L. T. 446 ; 6 Jur. N. S. 327 ; 8 W. R. 376 ; 15 
E. R. 118, P. C. 

Amioiatiim » : — Conid. Bertrand v. Davies (1862), 31 Bcav. 

429. Reid. Be Harriott, Ex jj. Peiigelloy (1863), 8 L. T. 

854. 

2635. Licensed premises — Not entitled to pos- 
session of books & papers.] — Order on trustees to 
deliver up to receiver & manager possession of the 
premises “ & all books, papers, & licenses relating 
to the business, & necessary for the purposes 
aforesaid ” ; — Held : wrong in so far as it directed 
the trustees to deliver up the books & papers. — 
Capital & Counties Bank v. Stevens* Trustee 
(1901), 17 T. L. R. 260, C. A. 

Reimbursement of advances to carry on business.] 
— See Bankruptcy, Vol. IV., p. 204, No. 1884. 


Sub-sect. 6. — ^I^ractice. 

2636. Form of order appointing receiver & 
manager.] — Truman A; Co. v. Redgrave, No. 2617, 
ante. 

2637. No order to deliver up possession of 

land.] — ^National Provincial Bank op England, 
Ltd. V. United Electric Theatres, Ltd., No. 
3224, post. 

2636. Bankruptcy of mortgi^or — Continuance of 
receiver & manager.] — A receiver & manager had 
been appointed on an av parte application by pitf. 
in a foreclosfure action under a mtge. of brewery 
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premises. The mtgor., deft., afterwards became 
bkpt. on his own petition. The official receiver 
opposed a motion by pltf. for the continuance of 
the original receiver & manager, contending that 
he ought to be substituted : — Held : an order must 
be niade confirming the previous appointment, & 
continuing the person then appointed as receiver 
of the rents &; profits of the premises comprised 
in the mtge., & as manager of the business, he to 
be at liberty to use any of the vats, fixed motive 
machinery, & other property comprised in the 
mtge., but nothing else. — Deacxin r. Arden 
(1884), 50 L. T. 584. 


Sect. 5.— ACTION ON COVENANT FOR PAY- 
MENT. 

Sub-sect. 1. — When Right of Action Arises. 

A, Principal Payable on Demand, 

2639. Necessity for demand — Present debt — 
Interest payable without demand.]— TJic deelarn- 
tion stated, tliat by an indenture of July 20, 1825, 
made between pltf. of the first ])art, E., deft.’s 
testator, of the second part, & W'., of the third 
part, E. did, for himself, his <»xors., &c., covenant 
with the pltf. to pay to W. £1,200. Breach, non- 
payment by E., in his lifetirrus or by d(*ft. as his 
exor., to pltf., or W. Deft, pleaded, first, non ent 
factum^ & in th(? second plea set out the indenture 
declared on, not on oyer, but verbatim. Jn this 
indenture it W'as stated, that by an indenture 
of mtge., dated Apr. 12, 1825, W. had become 
mtgee. of the premises in question, to pltf., for 
£1,200, with a proviso, that if pltf. should within 
six months after dcxnand of payment of the £1 ,200, 
such demand to be in writing, but not to be good 
or valid unless made after Apr. 12, 1828, to pay 
W. £1,200 interest, W. would assign the premises 
to pltf. The indenture declared on then stated, 
that for the considerations therein rntmtioned, 
pltf. sold to E., his exors., etc., the premisi^s in 
question, for the residue of the term, subject U) 
the indenture of mtge., to W., of Apr. 12, 1825, 
to the payment of the sum of £1,200 t.hc*reby 
secured. A: interest. The plea th(*n alleged, that 
after the breaches in the declaration, to wit, on 
Oct. 24, 1825, pltf. became a bkjjt. ; that his 
estate was conveyed to certain persons in trust 
for the creditors, not stating that such persons had 
been chosen assignees ; that aft/erw’firds, to wit, 
on Oct. 24, 182ti, pltf. obtained his ceitificate , 
& that the £1,200 became payable by pltf. to W., 
before the bkpcy. of pltf. The third i>lea stated, 
that the indenture declared on w^as the same as 
that set forth in the second plea ; it then set out 
the proviso & covenant contained in the indenture 
of mtge., of Apr. 12, 1825, A: alleged that no demand 
in writing of payment of t he £1,200 had been given 
to pltf. These pleas having been demurred to : — 
Held: (1) the declaration was good; (2) the 
£1,200 was not due until after six months’ demand, 
in writing, subsequent to Apr. 12, 1828 ; At the 
second special plea was a sufficient answer as to 
the principal sum of £1,200 ; (3) the interest on 
the sum of £1 ,200 being payable absolutely, At not 
on demand, the plea, which was pleaded to the 
interest as well as to the principal, being bad in 
part, was bad altogether. At the same objection 
applied to the first special plea. — ^Trott v. Smith 


(1844), 12 M. At W. 688; 13 L. J. Ex. 178; 2 
L. T. O. S. 402 ; 152 E. R. 1375, Ex. Ch. 
Amwtationa : — Oenernllu, Mentd. Hyde r. Watts (1843) 12 

M. & W. 254 ; North r. WakeflelA (1849), 13 Q. B. 536. 

2640. .] — Where there is a present 

debt & a covenant or promise to pay on demand, 
the demand is not considered a condition precedent 
to bringing the action ; but wdiere there is a 
covenant or promise to pay a collateral sum, on 
demand, r.f/., in a covenant by a surety for the 
principal debtor, then request must be made before 
action brought, oi- bt'fort^ the money can be con- 
sidered as owing by tht‘ collateral debtor. 

A mtge. of Sept. 1867, contained a joint A: 
several covenant by a fatlu'r A: his son to i>ay the 
mtgee. £3,000 “ on demand,” A: that tlu*y wxmld, 

in the meantime from tlie dati' hereof,” pay 
interest on the same, at t he rate tlu^rein irn'iitioned. 
The father, wdio liad joined as sur(‘ty only, died 
in Nov. 1872, A: his (*stat(‘ was being administered 
in an action commtmct»d in Apr. 1880. No claim 
W'as mad(^ against the fatlu*r’s estate in respect of 
his liability on the (rovonant in the mtge., until 
July. 1880. The mtg<*c*. now' claimed to be let 
in as a cr(»ditor of the fat h(M*’s estate, in respect of 
the amount dut‘ on tlu^ mtge., w'hich tlu^ son w^as 
unable to pay: — Held: the right of action did 
not accrue against thi* father’s <*stat-(^ until Julj% 
1880, w'h(*n demand was Urst made, At conse- 
(luently the mtgee. w’as <‘ntitlt*d to come in At 
prove Ills claim against, t he fat her’s estate, w'ithout 
disturbing any dividemds already distributed. — 
Re Brow^n’k Estate, Brown v. Brown, |1803) 2 
(’h. 300 ; 62 L. J. Vh. 605 ; 60 L. T. 12 ; 41 W. R. 
440 ; 37 Sol. Jo. 354 ; 3 R. 463. 

Ann/italiofia :—AplA. Bnulford Ohl Hank r. Snlrllfl’c, fllHSI 

2 K. H. 8.33. ReM. KdwardN v. WalUn-H, 11 89(5 1 2 Ch. 157, 

2641. Collateral covenant.] — Re Brown’s 

Estate, Brown v. Brown, No. 2640, ante, 

2642. Sufficiency of demand — From person likely 
to Inform mortgagor.] — Worthington At (’o., Ltd. 
V, Abboit, No. 2677, 

Default “ after notice ** or “ on demand — 
Biii of sale.! — See Bh.lh of Sai.k, Vol. VII., 
pp. 135-137, Nos. 765 -771. 

Mortgage of shares.] - *SV’c Companies, 

Vol. IX., p. 415, No. 2685. 

Demand for payment under bond.] - Ncc Bonds, 
Vol. VII., pp. 107, 108, Nos. 366-370. 

B. Principal Payable at Fixed Dale, 

2643. No right of action before day fixed. 1 — 

By a covenant in a mtge. deed, dat(‘d Sept. 4, 1857, 
the rntgor. covenantc^el At deft. (rovenant»(ul as his 
surety for the xiaymeni of the mtg<*. debt of £450 
to tlie mtgee. on Mar. 4, 1858, iiy a deed, dated 
Dec. 1 5, 1 884 , the above-mentioned mtge. At various 
other mtges., including other proptjrty, given by 
the mtgor. were consolidaUfd, pltf. advancing the 
total sum of £3,200 for payment to the various 
mtgees. of the amounts of their respective debts, 
At taking assignments of such debts At the mtged. 
properties, “ with the full bencOt of the covenants ” 
contained in the respective mtge. deeds ; At the 
mtgor. covenanted with pltf. for the payment of 
£3,200 on Jan, 19, 1885. Deft, was not a party 
to such last-mentioned deed : — Held : the covenant 
in that deed necessarily implied that principal 
debtor could not be sued for the £450 due under 
the covenant in the deed of 1857 before Jan. 19, 
1885, At consequently, there had been a giving of 


PART XIII. SECT. 6, SUB-SECT. 1.— A. 

t. Suffldency of demand — Where 
geveral mortffo^r.] — De^. B. A S., 
with two others L. & H. mtged. to 


pltf. Pltf. sued defts. alono upon this 
mtge. for the principal &, tlio intorest 
making no mention of the other rntgors. 
A demand on defts. was proved, but 


not on the others ; — f/eld : Buffleient 
to prove a demand upon deftn. only. — 
Cahk V. Bortov Sc .Sadlrik (1860), 19 
U. C. 11. 540.-~CAN. 
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Sect, 5. — Aciion on covenant for payment : Sub-sect. 

1, B, d: C.; sub-sects, 2 3, A. (fc B.] 

time to principal debtor by which deft, as surety 
was discharged from liability. 

A covenant for payment of a loan on a certain 
day, though in the affirmative, necessarily contains 
a negative by implication, viz., that the lender of 
the money is not to sue for it before that day 
(Lord Esher, M.R.). — ^Bolton v, Buckenham, 
[1891] 1 Q. B. 278 ; (JO L. J. Q. B. 2(il ; 04 L. T. 
278 ; 39 W. R. 293, C. A. 

Anri^itai'ion : — Reid. lioHon v. Salrnou, [l.SDl] 2 C’li. 48. 

C. Agreement Not to Sue for Fixed Period, 

2644. Whether implied — Agreement to advance 

by instalments over two years.] — Written agree- 
ments relating to the working of some quarries con- 
tained (inter alia) the following provisions — “ That 
defts. should allow <& pay to pltfs. for two years, 
from L)ec. 7, 1870, the sum of £400 for each year, 
by equal quarterly sums of £100 ; that the sums of 
money which should be paid to pltfs. under that 
clause, should bci added to a debt of £7,035 then 
due from pltfs. & that the whole amount of such 
debt should bear interest from time to time at the 
rate of 5 per cjent. per annum ; that the said sum 
of £ , meaning the £7,035 & all additions 

thereto, whether by means of the two sums of 
£400 above-mentioned, all interest upon the 
said debt, should be a first charge upon the 
puj*chaso-money which should betjome payable to 
pltfs. under the sixth clause of the last agreement.** 
Lefts, had advanced the above sum of £7,035 & 
other moneys to pltfs. on their personal account &; i 
also on the se(;urity of the working of the quarries ' 
which were managed by pltfs. Lefts, considered 
the workings were not successful ; & in June, 1872, 
they sued pltfs. at law for their debt. Pltfs. then 
llleci their bill in this suit for the specific perform- 
ance of the agreements, an account, & an injunction 
to restrain the action. A motion for the injunc- 
tion was made on Aug. 1, but refused mainly on 
the grounds that there was no implied covenant 
by defts. not to sue for their debt before the expira- 
tion of the two years from the date of the agree- 
ments ; A that a parol understanding to the 
contraiy, relied on by pltfs., could not be allowed 
to ('ontrol the wiitten contract : — Held : there 
was an agreement not to sue during the two years, 
A the injunction was granted until the expiration 
of the two years. — (.'URTEis v. Penning (1872), 41 
L. J. Oh. 791, L. C. 

2645. Agreement conditional on observance of 
covenants — Waiver of breach by subsequent receipt 
of rent.] — Mtgee, agreed with a mtgor. that if 
mtgor. ]mnctually performed the covenants con- 
tained in the mtge. deed he would not call in the 
mlge. money for five years. The mtgor. during 
tlu^ first year committed several breaches of 
covenant. 

About one A a half years after the last of these 
breaches, & before the expiration of the five years, 
the mtgee. gave notice calling in the mtge. money, 
alleging the breaches aforesaid. 


During this period of one & a half years the 
mtgee. had duly received the interest on the mtge. 
money on each quarter day as it accrued due : — 
Held : the receipt of interest was one of the facts 
receivable in evidence in determining whether 
Itf. had waived his right to call in the money 
efore the expiration of the five years accruing 
to him on the commission of the breaches of 
covenant by the mtgor. — Seal v, Gimson (1914), 
110 L. T. 583. 


Sub-sect. 2. — ^Who may Sue. 

2646. Joint mortgagees.] — Covenant, by one 
pltf., on a deed executed between pltf. A H. of the 
one part, A deft, of the other part : — Held : H. 
ought to have been joined as a pltf. by reason of 
her joint interest, disclosed by the deed, in the 
subject-matter of the covenant. — Hopkinson v, 
Lee (1845), 6 Q. B. 964 ; 14 L. J. Q. B. 101 ; 4 
L. T. O. S. 395 ; 9 Jur. 616 ; 115 E. R. 363. 
Annotedum ^ : — ^Retd. Bradburiie Botflold (1845), 14 
M. & W. 559 ; Wakefield v. Brown (184C), 9 Q. B. 209 ; 
KelKhtley V. Watson (1849), 3 Exoh. 716. 

Assignee of chose In action by way of security.] — 

See Choses in Action, Vol. VIII., pp. 443, 444, 
Nos. 194-200. 

Debenture holder.] — See Companies, Vol. X., 
pp. 830, 831, Nos. 5414-5418. 

Personal representatives.] — See Executors, Vol. 
XXIII., p. 326, No. 3929 ; Part VITT, Sect. 3, 
sub-sect, i, ante. 


Sub-sect. 3. — Who may be Sued. 

A. Assignee, 

2647. General rule — Assignee not liable.] — 

Though upon the purchase of an equity of redemp- 
tion the incumbrance is not, as between the 
representatives of the purchaser, his personal debt, 
even by his covenant to pay, which is considered 
as only for indemnity of the vendor, it is ; if, 
beyond that, he enters into a new contract with 
the mtgee., as for different tiim^s A modes of pay- 
ment, etc. — Oxford (Earl) v, Rodney (Lady) 
(1808), 14 Ves. 417 ; 33 E. R. .581. 

2648. ^.] — Mtgor. assigned his equity 

of redemption, A the estate of the two mtgees. was 
transferred, so that it vested in one alone. The 
assignee of the equity of redemption continued to 
pay interest on the mtge., A when sued for arrears 
suffered judgment by default. He afterwards was 
adjudged bkpt. A the transfeu-ee of the mtge. 
claimed to prove against his estate for further 
arrears of interest. The original mtgor. had 
absconded : — HeM ; there was no privity of 
contract between the assignee of the equity of 
redemption A the transferee of the mtge., A no 
personal liability on the part of the assignee of 
redemption to pay interest A the proof could not 
be allowed. — Re Errington, Ex p. Mason, [1894] 
1 Q. B. 11 ; 10 Morr. 309 ; 10 R. 91 ; sub nom. 
Be Errington, Ex p. Official Receiver, 96 
L. T. 766. 
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a* of assifmmnU of mortoage.] 

— ISloitsoN r. Hvntku (1801), 11 C. P. 
585.- CAN. 

b. .] — Where an uHKif^nincnt of 

a m<tre. on land i>? ubHolute in form, 
thoiiKh as a matter of fact the aBAiguor 
retains a rU?ht to part of the money, 
an action on the covenant in the mt^\ 
inuKt be bronjrht In the name of tl»e 
aBBifrnee. — W ard r. lluniiES (1881), 8 
O. K. 138.--CAN. 

0 . .] — A. oouve^ance of the 


equity of redemption to one of several 
joint mtgeeB., he covenantinfir to pay 
olT the mtfire., does not extinFtiish the 
mt|ror.*B liability on his covenant foi 
payment of the mtge. debt. — S car- 
LKiT r. Natj'RKSS (1896), 23 A. U. 
297.— CAN. 

d. .] — Nkverkx V. Wright 

(1917), 39 O. L. R. 397 ; 12 O. W. N. 
161 ; 36 D. L. R. 734.— CAN. 

e. Joinder of prior vwrigagee.} — In 
an action brought for payment of a 
mtge. there must be an offer to redeem. 


either expressly or impliedly, in the 
pleadings in order to justify the joining 
of a prior mtgee. as a party to the 
action. — Lumber Manufacturers* 
Yards, Ltd., v. Moose Jaw Floiui 
Mills, Ltd. (1914), 30 W. L. R. 580 ; 
7 W. W. R. 876 ; 20 D. L. R. 781.— 
CAN. 

f. Mortgagee a transferee under 
tax 3~-Wicstkrx Canada Mort- 
gage Co.. Ltd. r. OTarrell, [1921] 
1 W. W. R. 121 ; 56 D. L. R. 10; 
11921] 2 W. W. R. 626 ; 16 Alta. L. R. 
429.— CAN. 
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dumnifv A*** covenant with assignor — To In- descended to his two brothers as coparceners. 
A j ^ niere covenant by the purchaser of a The elder brother, who was the common law heir 
if- ^ ^ indemnify the vendor, does not of the mtgor. purchased of the other brother his 
. moiety of the gavelkind lands, & covenanted with 

HiState sold subject to a mtge. was exonerated in him to pay the whole mtge. money. He did not 
lavour of the heir by the personal estate of the thereby make the mtge. money his personal debt* 
purcnaser ; acts having clearly made it his —Barham r. Thanet (Earj.) (1834), 3 My. & K 
personal debt.— Woods v. Huntingford (1796), 607 ; 3 L. J. Ch. 228 ; 40 E. R. 231. 
o Ves. 128 ; 30 E. R. 930. Annotations : — As to (1) Distd. Hedj^s i\ Hcdffos (1852), 

Annotating :—Cojisd, Butler v. Butler (1800), 5 Ves. 534. De G. & Sm. 330. Polld. Bagot t?. Baarot (1804), 34 Boav. 
Apid. Hedges 1 ?. Hedges (1852), 5 De G. A' Sm. 330. R^d. GmcraWy, Refd. Clarendon v. Barham (1842), 1 

Oxford. V, Rodney (1808), 14 Ves, 417 ; C*lurendon t*. Y. A.C. Ch. d^s. 688. 

(1842), 1 Y. &c. Ch. Cas. 688. 2653 . New contract with mortgagee — Different 

2650 . To pay mortgage.] — Upon the pur- times & modes of payment — Assignee liable.] — 

chase of an equity of redemption the agreement of Oxford (Earl) v. Rodney (Lady), No. 2647, ante, 
the purchaser with the vendor to pay the mtge., 2654 . When liability Implied — Not from payment 
without any communication with the mtgee., is of Interest — & alteration of days of payment.] — 
not sufficient to make it the personal debt of the lie Errington, Exp. Mason, No. 2648, ante. 

— ^Butlerv. Butler (1800), 5 Ves. 534 ; Right of assignor to Indemnify by assignee.] — 
31 E. R. 724. See Nos. 1018-1020, ante. 

Annotation : — Consd. Oxford v, Rodn(‘y (1808), 11 Ves. 417. 


2651. .] — Oxford (Earl) v. Rod- 

ney (Lady), No. 2647, ante. 

2652. .] — (1) A mtge. is made of the 

manor & lands of S. & other valuable estates, to 
secure a debt of £80,000 & interest. The mtgor. 
dies intestate, leaving the debt wholly unpaid ; 
& his heir being pressed to pay off £30,000, part of 
the £80,000, procures a person to advance the sum 
required for the purpose, <fc the original mtgee. 
thereupon joins with the heir of the mtgor. in a 
deed conveying the manor lands of S. to the 
person making the advance, subject to a proviso 
for redemption at the end of live years, being an 
equity of redemption altogether different from the 
prior equity of redemption, 3: the interest reserved 
being 5 per cent, instead of 4i per cent., which was 
the rate reserved in the original mtge. This is in 
effect a new mtge. by the heir, <& the £30,000 is 
thereby constituted his personal debt. 

(2) The same mtgor. made another mtgt\ of 
gavelkind lands, which, upon his death intestate, 


B. Personal Representatives and Beneficiaries, 
See Administration of Estates Act, 1925 (c. 23), 
ss. 1, 2, 32-44. 

Liability of personal representatives.] — See 

Executors, Vol. XXIV., pp. 618-620, 673, 674, 
Nos. 6487-6507, 6991-6995. 

2655. Heir — Executing new covenant — Personal 
liability.] — Wliere heir inherits a mtge. estate, if he 
executes a now covenant &- bond, with a new equity 
of redemption, he makes the debt his own, & his 
personal estate shall be primarily liable. — DoNls- 
THORBK V. Porter (1762), 2 Eden, 162 ; Amb. 600 ; 
28 E. R. 858, L. C. 

Antmtationa : — Mentd. Grice r. Shaw (1852), 10 Hare, 76; 
Byaiii r. Sutton (1854). 10 Bcuv. 556 ; IiikIu r. Vauirhaii* 
JeiikliiH (1000). 83 L. T. 155. 

2656. .]--lf an estate descends 

subject to a mtge., & the heir creates a now mtffe. 
for securing the old d(*bt & also one contracted oy 
himself, & fixes a nc.^w dav of payment, he makes 
liimself liable to both (l(d>ts, notwithstanding he 


PART XIII. SECT. 6, SUB-SECT, 3.— A. 

2649 i. Effect of an'cnant leith nssiunor 

' — To indevmifu .] — The obliKatioii of a 
purchaser of iiitpred. liind.s to indeiiiulfy 
his (rranlor uffiiinst the iiersonul 
covcjnant for payment may ho ussitened 
oven before the institution of an action 
for the rocoveiT of the mlsre. debt, A 
If assigned to a jicrson c'lititled to 
recover the debt, it gives the assigneu 
a direct right of action against the 
person liable to ]»ay the smiie. - 
MALO.VKY r. (’AMl'liKLL (185)7). 28 

S. C. R. 228. CAN. 

2650 i. To pay inoriuaue.] — 

Althougli a purchaser from tlie mtgj»r. 
of Uie equity of redemption, covenants 
uitli him to pay od tlic mtge. debt, 
this, owing to the want of privity, 
affords no ground for the mtgee. pro- 
ceeding against the pureliaser, cither 
at law or in cejuity, to eoinpel Idm to 
porftuui liis covenant. — C’ j.aukhu.\' r. 
Scott (1878), 25 Gr. 373.— CAN. 

2650 ii. .] — Although the 

purcliaser of the ccnilty of r<«leiiipt ion 
in a intgcu. property covenants witii 
the mtgor. to pay the nitgt\ money, as 
the expressed consideration for tlu; 
conveyance, there is no privity of 
contract or any implied obligation 
created thereby, which will enable the 
mtgee. to sue the purchaser for tlie 
amount. — Fiu)XTKXAr Loax & Ixvkht- 
MEXT Society r. Hyhop (1892), 21 
O. R. 577.— CAN. 

2650 iii. •} — The purchaser 

of land, subject to a mtgi\, does not 
ipso facto iM-come personally liable to 
the mtgee. for the amount of the mtge. 
nor does he become liable to the mtgee. 
by entering Into a covenant i^ifb his 
vendor to pay the mtge. In other 
words, the burden of a covenant to 


pay mtge. moju*y does not run with 
Iho mtged. lands. — C’anaua Lanoku 
8: NaTJOXAL JXVKWTMK.Vr Vi). V. 

.SIIAVKU (1895), 22 A. R. 377.— CAN. 

2650 iv. .J The owner of 

land, after inortiragiiig if, assigned his 
eciulty of redemption to a tliird party, 
wlio covenanted to pay off iho mtge. 
debt, Si afterwards jMireJiased tlie 
mtged. preiiiisfos, under a de<-.ree at the 
suit of tlie mtgee. At tlie sahi the 
amount realised was not sulUclent to 
cover tJie amount due ti> the mtgee. : 
Held : under t he clrcuiiiHt^imeH lie 
was not entitled Ut any lh»ii the 
estate for 1-he d(*1leiency. — F ouhkh ij. 
Adameox, 1 Ch. Ch. 117. — CAN. 

2653 J. Nev) contract ti*Uh murtyayre- ~ 
Different times dr nutdes of payrne.iU — 
An»iyneti liatfle.] — On tlie iumdiase of 
an estate suhjecd. to a tutg(^ tlie- pur- 
chaser agreed to pay off the Ht»curity, 
6c subsequently agrecMi with the mtgee. 
for an exU-nsiun of time for live years 
agreeing in consideration therctof to 
l»uy an increased rate of InU^rest, & 
c'ovcnanted that ho would pay to the 
mtgee-. the said Interest quarterly, so 
long as the said forliearance sliouid 
continue, & until the principal money 
was fully paid. On a bill filed to 
enforce payment of the incuinbranre : 
— I/eld : the purcliaser was i>er(K>iially 
bfiund to pay only tlie interest on the 
debt. — Matiikils v. Belli well (1863), 
10 Or. 172.— CAN. 

g. Effect of release hy mortgaoee.] 
— A mtgor. conveyed part of the 
mtged. property to a purchaser, the 
mtgor. covenanting against Incum- 
brances ; 6c the mtgee. subsequently 
ndeased the part so sold from his 
mtge. : — Held : as the releoscf yens In 
accordanc*e with the mtgor. *s owrn 


obligation as to that part, it did not 
affiHd tho mtgor. 's right retuiver the 
mtge. dchi. -4 ;rawfoki» r. Aum(>uk 
( 1867), 13 Gr. 576. - CAN. 

h. Implied vtwenatU to pay mart- 
yayre— under Lund Tit lea Act .] — 'Tlio 
offec’.t of i8eot. 63 of above Act, as 
amended 1909 statuUw, o. 20, s. 5, is 
to give a mtg(H), of lands tlie right to 
prociH^d against a purchaser fniin tho 
mtgor., fiircHitly, iiius avoiding the 
iHM:eHsity of obtuining an aHsignmeiit 
from the mtgor. of itis right of iii- 
domnity. — Mox'iiiRAL Tkuht C5o. v. 
BotidH 6c Bkukhfoui) (1915), .31 

W. L. R. 914; 25 D. L. R. 432.— 
CAN. 

It. .]— Colonial Jnvk«t- 

MKNT 6c Loan (Jo. e. Foihik (1911 ), 19 
W. L. R. 748 ; 1 W. W. R. .397 ; 4 
Sask. L. R. 392. —CAN. 

l, .] - Whon mtged. land 

Is t ransferrod by one transfer to a 
number of transfen*«s who each take 
a HiMiclfled undivided interest therein 
6c there is no arrangement, agi*eement 
or covenant negativing or restricting 
t heir liability to the nitgoo. under the 
covenant implied by sect. 54 of above 
Act, each of the transferees Is liable to 
the mtgee. for the whole amount pay- 
able on the mtge., even though 
certificates of title have l>een issued to 
tho transforefM for their specified 
interests. — Truhth 6c Guarantee Co., 
liTiJ. V. Monk. [19251 1 D. L. 11. 350 ; 
11925J 1 W. W. R. 5 ; 21 Alta. L. R. 
151 ; affy.. [19231 3 W. W. R. 1217.— 
CAN. 

PART XIIl. SECT. 5, SUB-SECT. 8.— B. 

m. Effect of joint covenant.] — A cove- 
nant by three lutgors. that “ themtgors. 
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Sect. 6. — Action on covenant for payment : Svb-sect, 
3, B, dc C*; avb’secta, 4 cfc 6, A., B, {a) d: (h), 

exempts, in the new security, his ijerson & his 
property, except what is comprised in the new 
mtge. from liability in respect of the debts. — 
Lushington V. Sewell (1827), 1 Sim. 435 ; 57 
E. B. 641 ; on appeal (1830), 1 Buss. & M. 169, L. C. 
Anruytationa : — ^Mentd. Turner v. IJurclay (1854), 9 Moo. 

J*. C. C. 204 ; Daniel v. Trotmau (1803), 1 Moo. 1*. C. C. 

N. S. 123. 

2657. .] — Baeham v. Thanet 

(Earl), No. 2652, anie. 

2668. .] — In 1775, A. became owner in fee 

of estates W. & L. The W. estate was subject to 
mtges. amounting to £5,344 & the L. estate to a 
mtge. amounting to £2,200, all of which were 
created by A.’s ancestor. In 1787 A. mortgaged 
the L. estate for £8,000 reversing the equity of 
redemption to himself, & personally covenanting 
to pay the money out of this sum. He jjaid off 
the three mtges. on the W. estate ; A. died in 1806 : 
— Held: as between the representatives of A., 
the mtge. was primarily payable of A.’s personal 
estate. — ^Bagot v. Bagot (1864), 34 Beav. 134 ; 
5 New Bep. 157 ; 11 L. T. 437 ; 10 Jur. N. 8. 
1169; 13W. B. 169; 55 E. B. 585. 

2650. Devisee — Devisees of mortgaged & un- 
mortgaged estate — Joint liability.] — Payment of 
interest by the specific devisee of part of testator’s 
real estate, which was subject to a mtge. created 
by testator, is sufficient to keep the mtgee.’s right 
of action alive against the specific devisees of other 
parts of the real estate which was not subject to 
the mtge., & thus entitle the rntgee. to an order for 
administration of the whole of testator’s real estate. 

The result is that for tlie purpose of this specialty 
debt all the devisees under the will, whether they 
are devisees of a mtged. or a free estate, stand on 
the same footing, & are jointly liable to the 
specialty creditor (Far well, J.). — Re Lacey, 
Howard v. Lightfoot, [1907] 1 Ch. 330 ; 76 
L. J. Ch. 316 ; 96 L. T. 306, C. A. 

Annotations : — Bold. Jic. AtkiiiHon, l*roctor v. Atkinson, 

11U08J 2 Ch. 307. Mentd. Jloadr. Prico, 11909] 2 K. D. 724. 

2660. Right of mortgagee to follow assets — De- 
ficiency of security.] — The mtgor. of a freehold 
house died shoiHy after assigning the equity of 
redemption. Six months later the rntgee. was 
infomed of the assignment & death, but as he 
received his interest regularly from the assignee, 
he took no steps so realise his security or to enforce 
the mtgor. ’s covenant. After thirteen years the 
^signee made default, & the security was found 
insufficient. The mtgors. estate had long since 
been distributed : — Held : the rntgee. was entitled 
to follow the mtgor. ’s assets for any deficiency on 
the security . — Re Eustace, Lee v, McMillan, 
[1912] 1 Ch. 561 ; 81 L. J. Ch. 529 ; 106 L. T. 
789 ; 56 Sol. Jo. 468. 

“.] — See Administration of Estates Act, 1925 
(c. 23), s. 38. 

Sec, also, Executors, Vol. XXIII., pp. 427-434, 
Nos. 4982-5050. 

C. Statuiory Companies for Public Purposes, 

See Companies, Vol. X., pp. 1187, 1188, Nos. 
8421-8428. 


Sub-sect. 4. — Amount Bbcoverablb. 
Mortgage debt secured by bond — Whether interest 
recoverable beyond penalty.] — See Bonds, Vol. 
VII., p. 217, Nos. 592-594. 

2661. Costs & expenses — Recoverable on redemp- 
tion — Not recoverable In action.]— Costs & expenses 
properly incurred by a rntgee. in relation to the 
mtged. property, A which the rntgee. will be 
compelled to pay, as a condition of being allowed 
to redeem the property, do not constitute a debt 
in respect of which an action can be maintained by 
the rntgee. against the mtgor. — Be Sneyd, Ex p. 
Fewings (1883), 25 Ch. D. 338 ; 53 L. J. Ch. 545 ; 
50 L. T. 109 ; 32 W. B. 352. 

Annoiaiiona: — Consd. Wales v. Carr, [1902] 1 Ch. 860. 
Reid. Arbutlmot v. Buiisilall (1890), 62 L. T. 234 ; 
Economic Life Assce. Soc. v. Usborne, [1902] A. C. 147. 
Mentd. Faber tj. Lathom (1897), 77 L. T. 168. 

Interest on mortgage — Liability of surety.] — 

See Guarantee, Vol. XXVI., p. 86, No. 605. 
Principal & interest.]— Parts XVI. A XVII. 


Sub-sect. 5. — Loss op Bight. 

A, Severance of Debt from Security, 

2662. General rule — Right of mortgagor to re- 
conveyance.] — The assignee of a mtge. cannot 
stand in any different character, or hold any 
different position from that of the rntgee. himself, 
although the mtgor. may not have been a party 
to the assignment. Every mtgor. has the right 
to have a reconveyance of the mtged. proi)erty 
upon payment of the money due upon the mtge., 
& the rntgee. is charged with the duty of making 
such reconveyance upon such payment being 
made. Where, therefore, a rntgee. having, besides 
the property mtged., certain promissory notes 
made by the mtgor. as collateral security for his 
debt, transferred the mtge. without assigning the 
collateral securities : — Held : he was not entitled 
so to sever the debt from the security, & an 
injunction granted against his proceeding at law to 
recover the amount of one of his notes pending a 
suit instituted by the mtgor., to redeem & to settle 
the equities of the parties, sustained. — -Walker v. 
Jones (1866), L. B. 1 P. C. 50 ; 3 Moo. P. 0. C. 
N, 8. 397 ; 35 L. J. P. C. 30 ; 14 L. T. 686 ; 12 
Jur. N. 8. 381 ; 14 W. B. 484 ; 16 E. B. 151, 
P. C. 

Armotations : — Consd. Kinnaird v. Trollope (1888), 39 Ch. D. 

636. Apld. Uourke i\ liobinHOu, [1911 J 1 Ch. 480. Consd. 

Ellis’ Trustee v. Dixou-Johusoii, [1924] 2 Ch. 451. Reid. 

He Oxford &, Canterbury Hall Co. (1870), 5 tUi. App. 433 ; 

Kudsre V. Kichous (1873), L. 11. 8 C. 1*. 358 ; Graham v. 

Seal (1918), 88 L. J. CJn. 31 ; Amau v. Soiithoru lly., 

[1926] 1 K. B. 59. 

Sec, also, Part XIV., Sect. 2, post, 

2663. Transfer of mortgage— Retention of col- 
lateral security — Assignee in no better position than 
mortgagee.] — Walker v, Jones, No. 2662, ante, 

B, Loss of Mortgaged Property, 

(a) In General, 

2664. General rule.] — If a creditor holding 
security say for his debt, he is under an obligation 
on payment of the debt to hand over the security ; 
& if, having improperly made away with the 
security, he is unable to return it to iiis debtor. 


covenant with the rntgee. that the 
nitgors. will pay the mtge. money 
interest & observe the above proviso, 
& will pay all present & future taxes.” 
is a Joint covenant only. &, there- 
“.default in performance occurs 
after the death of one of the mtgors. 
his estate is not liable. — L indlky r. 
Vassar (B. C.), [1918] 1 W. W. K. 
879,— CAN. 


PART XIII. SECT. 6, SUB-SECT. 4. 

n. Healrictiot^ of liaMlitv in deed.] 

— Wilson v, Fleminu (1893). 24 O. B. 
388.— CAN. ' 

o. Morioaof in part paynuni of 
purchaae ’money — Cofntract of sale re- 
scinded by vendor.] — Wai^h v. Wil- 
LAUGHAN (1918), 42 O. L. 11. 455 ; 14 


O. W. N. 53 ; 42 D. L. R. 681.— CAN. 

p. Agreement by mortgagees to pay 
off other mortgages.] — Albyn Trust r. 
King’s Park Co., [1920] 3 W. W. R. 
402.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 5.— 
B. (a). 

2664 i. General rule. ] — W’here a rntgee. 
& mtgor. sold & conveyed part of the 
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he cai^t have judgment for his debt (Lord Cave, 
, Trustee v. Dixon- Johnson. 

[1925] A. C. 489 ; 94 L. J. Ch. 221 ; 133 L. T. 
60 ; 41 T. L. B. 336 ; 69 Sol. Jo. 395 ; [1925] 
B. & C. B. 54, H. L, » I j 


(b) Effect of Sale, 

See, generally. Sect. 2, ante, 

2665. Sale by transferee of equity of redemption 
— Concurrence by mortgagee — Vendor permitted 
to receive purchase-money — Loss of right against 
mortgagor.] — Palmer v, Hendrie, No. 21 S9, ante, 

2666. Sale under power — Action on covenant for 
balance.] — To a declaration by mtgee. against 
mtgor. for the balance due for principal & interest 
after sale under a power in the deed of the mtged. 
property, defts. pleaded, on equitable grounds, that, 
after default in payment of principal interest, 
pltf., pursuant to the covenants in the deed, 
entered into & took possession of the mtged. 
premises, & sold the same, &; so deprived deft, of 
his right to have them reconveyed to him on pay- 
ment of the principal money k> interest due. A 
judge at chambers having struck out the plea, 
on the ground that it was a bad & dislionest i^lea, 
the ct. refused to intertere. — Rudge v, Rtcukns 
(1873), L. R. 8 C. P. 358 ; 42 L. J. C. P. 127 ; 28 
L. T. 537. 

Annotaliona : — Apprvd. Grant r. Hoos. [ 192 «] A. C. 781 . 

Reid. Kinnaird r. Trollopo ( 1888 ), 39 Cli. D. tillG. 

2667. .1 — By a memorandum of 

deposit, dated in 1882, of bonds to secmre the 
repayment in 1883 of an advance, the borrower 
authorised the lender to sell the bonds for tiie 
purpose of repaying the advance, & undertook 
to pay the lender any difTerence between tlie 
proceeds of the bonds & the amount of tlie 
advance. In 1889 the lender sold the bonds, but 
the proceeds were not sullicient to repay the whole 
of the advance. In 1 891 the borrower died without 
having given any acknowledgment of the debt ; — 
Held : the cause of action in re8i)ect of the whole 


of the debt accrued in 1883 & not in 1889, As 
therefore a claim for the difference by the lender 
against the estate of the borrower was barred by 
Stat. Limitations. 

It appears to me that that clause was not 
intended to alter the contract to pay, but to express 
the right of the creditor as to the mode of dealing 
with the securities. It gives him power to sell 
the securities, & directs him what to do with the 
proc^ds, & says that the debtor will pay the 
deficiency. That does not affect the original 
promise or obligation to pay (Ltndley, L.J.). — 
Re McHenry, McDermott v, Boyd, Barker's 
Claim, [1894] 3 Ch. 290 ; 03 L. J. Ch. 741 ; 71 
L. T. 140 ; 43 W. R. 20 ; 10 T. L. R. 570 ; 38 
Sol. Jo. 010 ; 7 R. 527, C. A. 

2668. Sale under order of court — Purchase by 
mortgagee bidding with leave of court —Action on 
covenant for balance.] — Mtgee. wdio^ has obtained 
an order for sale, &, bidding with tHe leave of the 
ct., has purchased the mtged. preperty, is not 
precluded from suing the mtgor. upon his personal 
covenant in the mtge. for tlie difference between 
the sum due under the mtge. & that realised by 
tlu^ sale. It is not material that ho htis resold the 
property at a profit. — G rant (Gordon) & Co. v. 
Boos, 11920] A. V, 781 ; 95 L. .1. P. C. 107 ; 135 
L. T. 740 ; 42 T. L. R. 094, P. C. 

C. Effect of Forerlomre Proceed} ngn. 

See, generally s Sc*ct. 7, poet, 

2669. After foreclosure decree — Before sale.] — 

A mtget*. may 8Ut‘ at law on the bond, aft^cu* a decree 
of foreclosure, — A ylkt r. Hill (1779), 2 Dick. 551 ; 
21 B. R. 384, L. C, 

2670. .]— Took v. (1780), 2 

Dick. 785; 21 K. R. 470; nub now, I'ooKE v. 
Hartley, 2 Bro. (’. C, 125, 1*, 

AnmtUiiioiiH : — OODfd. Perry r. Harkor (I80.’0, H Voh. 527, 

Apia. Smith r. Smith 1 Y. & G. Kx. [m. Raid. 

Lockhart r. Hanly (181(5), 9 Jicav. .’549. 

2871. After foreclosure & sale.] —Took v , 


nitgcd. projicrty, without this con- 
currence of a pemon to whom, siibHc- 
quently to the intt[:e., the mtfror., had 
Hold the remainder of the property, 6l 
whoHc lnUm*Ht waH known to the 
intgree. ; & the nitifee. covenanted for 
freedom from incumhraiuujs : — Hfld : 
the mtgee. havine: theniby put it out 
of hiH power to rtH?oiivey the w’hole of 
the intfiTod. property, he could not oall 
on the owner of the reinainhiK portion 
for payment of the balance of the mtge. 
money. — Gowlanu v. GAKiiC'rr (1807), 
13 Gr. 578.— CAN. 


2664 il. .1 — A writ was in the 

hands of the sheriff at the suit of the 
pltfs. aeraiiist I., at the time of tlie 
dismissal of a hill flled by I., to redeem 
pltfs., & at the time of the Hale to Al., 
which dismissal liad the effect of a 
decree of foreclosure atralust 1. ; 
Held : pltfs. might proceed U> recover 
their debt against 1., they beli^ in 
a position to rc<;onvey the mtged. 
premises.— Bank of Toro.vto v. Irwin 
(1881). 28 Gr. 397.— CAN. 


2664 lii. .) — JRld : the mtgee. 

having debarred herself from restoring 
the estate covered by the rntge., im- 
altered in character Sc quantity, In a 
manner unauthorised by the terms of 
the mtge., an assignee of the mtge. 
could not claim under the oovtmant 
thexein in an administration of the 
mtgor. '8 estate. — /fe 7 'hurm80N\ 
mI^knzie V. Thurksson (1902). 22 
C. L. T. 61 ; 3 O. L. II. 271 ; 1 O. W . U. 
4.— CAN. 


2664 iv. .] — The mtgee.. having 

so dealt with the property as to render 
It impossible to restore it, on payment 


of tlic moncyH secured l>y the iiilge. 
given i>y deft., cannot ifcover on llic 
covenant. — N ational Trust Co. v. 
BousfiklI) (Man.) (190(5), 4 \V. 1,. It. 
.575. - CAN. 

PART XIII. SECT. 5, SUB-SECT. 6.— 
B. (b). 

2866 i. Sale vntler power — Action on 
covenant for iHtlarur.] — Where, after 
the mtgor. had oHsigned IiIh efiulty of 
I'cdcniptiun, the- nilgcc., witii tlic con- 
curn*nce of the usNignei;, by sale Sc 
transfer of the mtged. premlseH, put. It 
out of his power to reconvey on re- 
demption by the mtgor .: — Held : he 
could not call on the mtgor. for pay- 
ment of any deficiency reHultiiig upon 
such sale of the estate. — BrR.MiAM v. 
Galt (18(59), 16 Ur. 417.— CAN. 

2666 ii. .] — In an action on 

the (Mivenant for payment in a mtge. 
for the amofuit of the deftclency afutr 
the excjrclwi of a power of sale, deft, set 
up the sale under the power to one W., 
Sc a re-transfer by W. on the same day 
to pitf., by which pltf. became the 
owner of the land : — field : no defencM*. 
— Peuu i’. Hobson (1887), 14. O. Ii, 
272.— CAN. 

2666 ill. .) Defts., liaving 

put it out of their power to rcconvey 
to pltfs., upon payment of the mtge.- 
money. Sc having done this by an 
exercise of a power of sale, which was 
not lamd fide, but intended to cut out 
the equity of redemption, while still 
enforclug payment of the debt, were 
restraint from enfor^ng a iudgmeut 
which they had previously recovered 
on the covenant in the mtge. — 
Cbottv r. Taylor (1892), 8 Man. L. II. 


1 88.— CAN. 

q. Action by nreond nMctaager . — 
After Mile, by first mortyauee — Second 
vnurtyayre. compelled to concur in sale.. | — 
Hv.Ul : as t.lio land charged was not. of 
sufficient value to satisfy even the 
first churgeiv the rtde^ase given by the 
Ht^coml chargee was given under com- 
pulsion t.o save expense. Sc his innhlllty 
to rt!)conv<*y could not he Invoked when 
it- arose from the chargor’s own default. 
- - Hkati- r. Bailky (1912), 21 O. W. R. 
HiH; 3 O. W. N. 990; 20 O. L. R. 
145 ; 3D. L. R. 831.— CAN. 

PART Xlll. SECT. 6, SUB-SECT. 6.— C. 

r. After foreclosure decree ' — <f* morU 
yaye by nwrtyayec.h-lt after a nitgcMs. 
has obtained a final order of fore- 
cloHuri; he has mortgaged the estate, 
that fact alone will not deprive him 
of the right to sue for the rntgo. 
money, if, at the time of bringing the 
action, he has paid off the intgc. 
created by biinself, & is in a position 
to rcconvey the estate?. — M itnhen v, 
Hauhh (1875), 22 Or. 279.— CAN. 

t. Foreclosure by prior mart- 

yagec .] — The fact tiiat pltf. cannot, 
upon payment of the amount of his 
mtge. debt, reconvey the estate, is no 
answer to an action on the covenant, 
whore the inability to i-ocKiiivey is due 
to the equity of redemption having 
been foreclosed by a prior mtgee., St 
therefore to no fault of pltf. — B rown 
V. Weil, (1923] 4 D. L. R. 1164 ; 53 
O. L. R. 183 ; affy., [19231 3 D. L. R. 
892 ; 53 O. L. R. 27.— CAN. 

2671 i. After foreclosure d: safe.] — 
ChiisHOLM V. Kenny (1886), 19 N. 8. R. 
(7 R. 6c G.) 497 ; 8 C. L. T. 62.— CAN. 
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Sect. 6. — Action on covenant for payment: Svh-sect 
6, <&: E, ; suh-aect, 6,] 

(1786), 2 Dick. 785; 21 E. R. 476; svb norn, 
Tooke V, Hartley, 2 Bro. C. C. 125, L. 0. 

Annotfiiions : — Consd. Perry v. Barker (1803), 8 Ves. 527 ; 
Smith V, Smith (1835), 1 Y. & C. Ex. .338. Reid. l*erry 
r. Barker (1806), 13 Ves. 108; Lockhart v. Hardy (1846), 
0 Bcav. 349. 

2672. Action for balance — Foreclosure 

opened.] — ^After foreclosure &> sale, action by the 
mtgee. for the balance opens the foreclosure. 
Therefore the mtgee. should have time to get back 
the estate & tender a reconveyance, & the mtgor. 
to redeem. But the mtgee. having taken possession 
a considerable time ago, & the balance being incon- 
siderable, a perpetual injunction was decreed. — 
Perry v. Barker (1806), 18 Ves. 198 ; 33 E. R. 
269, L. C. 

Jnm)1(di<m8 : — €onsd. Orant v. Booh, [1926] A. O. 781. 
Reid. DyHon v. MorrlH (1842), 1 Haro, 413 ; Lockhart v. 
Hardy 0846). 0 Beav. 349. Mentd. B()irto v. Young:, 
MouiiHCty V. Young (1840), 9 L. 3. Ex. Kq. 41. 

2673. .] — l.<ocKHART i;. Hardy, 

No. 2186, ante. 

2674. Foreclosure absolute against second sub- 
mortgagee — By first sub-mortgagee — Right of first 
sub-mortgagee against mortgagor.] — B., the owner 
of a lease of a house, assigned it to 1). for the 
residut^ of the term by way of mtge., to secure 
i*3,000 interest. I), sub-mortgaged the debt, 
& assigned Uk? house for the residue of the term, 
less thrcie days, to hi., to secure £1,200 ^ interest. 
B. died. At in the administration suit against his 
exors., 1 ). Af. E. brought in a claim for £3,000. B.’s 
exors. assigned their equity of redemption to D. 
D. fui'tlK.'i* sub-mortgaged the debt. At assigned 
th(! liouse for the r(‘sidue of the term, less throe 
days, to L., to s(!cure £1,000 Ac interest. 1)., by 
registertid deed, assigm^d all his estate to trustees 
for the benelit of creditors. E. filed a bill against 
B.’s trustcMJS Ac L. for foreclosure ; B.’s exors. not 
b(.4ng paH-ies. D.’s trustees disclaimed by answer, 
Ac Ji. was foreclosed. E., who had been paying the 
ground rent for some years, at length ceased, & the 
original lessors entered: — Held: (1) E. was 
entitlfid to })i*ove against B.’s estate, which was 
insufiicient, for the whole sum of £3,000 ; but 
}i(^ was not^ to j'eceive more than the amount due 
to him for princijial, interest, Ac costs on tlie £1,200 
mortgage debt ; (2) the disclaimer by D.’s trustees 
ext;(‘nded only to matters in issu(^ in the suit, Ac did 
not- op(*rate h( 5 as to enlarge the c^state of pltf. 

It is said that la? is not in a position to restoni 
t he estate if the mtg(\ claim be satisfied ; Ac that 
consequently, la* lias lost his right to enforce pay- 
ment of the debt. He is not in a position to 
T’estcirt^ tla^ <^stat(‘, simply because the freeholder, 
by title paramount, has evicted him Ac everybody 
tdse. . . . There lias been no default on his part ; 
he has not received payment ; lie has not released 
the d(‘bt ; Ac I think he is entitled to pi'ove for the 
whole, Ac receive in respect of it as much as the 
estate' can pay (.Tames, V.-C .). — Re Burrell, 


Burrell v. Smith (1869), L. R. 7 Eq. 399 ; 38 
L. J. Ch. 382; 17 W. R. 516. 

2675. Foreclosure action pending — Order for 
personal payment — Second action unnecessary.] — 

Mtgees. commenced in May, 1891, an action 
claiming payment of the principal Ac interest, an 
account of what was due, foreclosure, Ac a receiver. 
In June the equitable tenant for life of the mtge. 
money was appointed in the action to be receiver 
of the rents of the mtged. property, with directions 
authorising him to retain the arrears of interest Ac 
the current interest out of the rents. The rents 
were insufficient to pay the current interest. The 
action had not been tried. In Sept. 1892, pltfs. 
commenced a second action against the mtgor., 
indorsing the writ for a definite sum, being the 
amount of two years’ interest from Aug. 1890, less 
the amounts of rents received, Ac they applied for 
immediate judgment under R. S. C., Ord. 14 : — 
Held: (1) as, according to the form of order 
settled in Farrer v. Lacy, Hartland & Co., No. 2200, 
ante, a mtgee. in a foreclosure action obtains a 
personal order for payment of the principal with 
interest down to the date of the certificate, the 
money to be recovered in the second action could 
be recovered in the first, Ac the second action, 
therefore, was improperly brought ; (2) the case 
did not come within R. S. C., Ord. 14 ; for as the 
receiver was receiving the rents with liberty to 
retain the interest out of them, there was no 
liquidated sum for wliich the writ could be indorsed 
under R. 8. C., Ord. 3, r. 6. The order for payment 
was, therefore, discharged. — Poulett (Earl) v. 
Hill (Viscount), [1893] 1 Ch. 277 ; 62 I.. J. Ch. 
466 ; 68 L. T. 476 ; 41 W. R. 503 ; 2 R. 288, 
C. A. 

Annotations: — Ah to (1) Folld. WilliauiH v. Hunt, [1905] 1 

K. B. 512. Ah to (2) Expld. Lyiide r. Walthnian, 11895] 

2 Q. B. 180. 

2676. Principal & Interest.] — 

As a mtgee. who brings an action in the Oh. Div. 
for an account of principal Ac interest due under the 
mtge. has a complete remedy by claiming in that 
action a personal order for payment, a second 
action brought in the K. B. Div., while the Ch. 
action is pending, to recover principal Ac interest, 
is improper, & should be stayed. — Williams v. 
Hunt, [1905] 1 K. B. 512 ; 74 L. J. K. B. 364 ; 
92 L. T. 192, C. A. 

2677. Puisne Incumbrancer submitting to fore- 
closure — Without Insisting on right to redeem — 
Right of action on covenant not lost.] — Where 
various parties to an action agree an order pur- 
porting to be a consemt order, the agreement must 
be treated as embodying terms to which all asstmt, 
Ac by which all are bound. 

A puisne incumbrancer who voluntarily submits 
to a foreclosure order absolute being made upon 
an originating summons, without insisting upon 
his right to have a time allowed within which to 
redeem a prior incumbrancer, does not thereby 
preclude himself from suing on the covenant for 


2672 i. A ctioti. for balance — Fore- 

rioHure. opened .] — Miller i?. McCuaiu 
(1890), 6 Man. L. B. 539.™ CAN. 

2672 ii. .] — In a foro- 

cloHUiv action when' Iht* order nisi 
kIvoh the iiitKiH'. personal jndsrnumt 

r inst the inlffor. as well os foiv- 
miv, the takiiiK of the final order & 
vestlnK of tho intfn'd. propiTty In the 
int^icee. does not x>*vveut the int«ee. 
fi*oni proeeedlnfir to reallHe the debt 
under his personal JndKment', bo Iona 
UH he Ib in a position to reoonvey the 
mtaed. property. If, however, he 
pi'ooca^ds on hiB jjudaineut, the fore- 
ulosniv will bo ivoptMied. — O rsbr e. 
OuLONlAL iNVEaTMEfTr & LOAN CO., 


[1917] 3 W, W. U. 513 ; 10 Sask. L. It. 
349 ; 37 D. L. 11. 47.— CAN. 

a. .] — llYAN V. Cald- 

well (1900), 32 N. S, 11. 468.-~CAN. 

b. .] — McNeill r. 

O’Connor (1907), 2 K. L. B. 288.— 

CAN. 

0 . .} — Mtge. transacUonB 

under Heal Property Act are to bc' 
dealt with in aooordanoo W’ith tho prin- 
ciples of equity Jurisprudence ; & fore- 
elusure under the statute doe.s not, as 
between the parties, any more than 
a decree absolute would have done, 
prevent cts. of equity from regarding 
the intent rather than the form ; 6c 


the mtgee. may, notwithstanding the 
foroclosurts recover on the covenants, 
imless ho has parted with the property. 
— Noble v. Campbell (1911), 18 

W. L. H. 591 ; 20 Man. L. 11. 232.— 
CAN. 

d. .} — Where a mtgee. bos 

foreclosed the equity of redemption or 
acquired it by other means he cannot 
sue for the debt or any part of it 
secured by the mtge. unless he is in 
position to restore the mtged. pro- 
perty.— R oyal Bank of Canada v. 
McLeod (B. C.), [1919] 3 W. W. R. 
544 ; 48 D. L. R. 500.— CAN. 

e. ,] — Under the law of 

Saakatchew'au, if a mtgee. of a fl»t 
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payment in the mtge. deed & recovering liis debt 
from the residuary legatees & devisees of deceased 
mtgor. 

A intge. of a leasehold public-house by testatrix 
contained a covenant that she, or those deriving 
her, would, upon demand in VTiting 
left at the public-house, repay the principal sum 
advanced with interest. No demand in writing 
was ever made on the premises : — Held : effect 
was given to the true intention of the parties to the 
deed if it was brought home to the mtgor., or those 
claiming under her, that the mtgees. were demand- 
ing their money & were about to take proceedings 
to recover it. — W orthington & Oo., Ltd. v. 
Abbott, [1910] 1 Ch. 588 ; 79 L. J. Ch. 252 ; 101 
L. T. 895 ; 54 Sol. Jo. 83. 

/>. By Lapse of Time. 

See Limitation of Actions, Vol. XXXII., 
pp. 317, 324, 3.33, 400, 407, 421, 422, 47J-4S2, 
Nos. 29-30, 103, 183, 848-800, 984-993, 1,350-14.54. 

E. Other Cases. 

2678. Contract to buy other property from mort- 
gagor — Debt to be deducted from purchase price.] — 

It is no ground for restraining a mtgtH\ from 
enforcing his security at law, that he lias conf racted 
to buy from the mtgor. another estate from f.he 
purchase-money for which the mtg(». d(‘bt is to be 
deducted. 

If an injunction be granted on su(;h a gi*ound 
as is here stated, is not this the eonsocpieruH!, thaf. 
the mtgee. of any estate, by agreeing to become 
the purchaser, abandons his right to sue at law 
upon the specialty, until an account can b(‘ t.ak<»n 
between him & the mtgor. as vendor? (Lord 
BRour.iiAw, i\). — v. Htkphkns (183.3), 2 


My. & K. 334 ; Coop. temp. Brough. 266 ; 47 
E. R. 94, L. 0. 

2679. Sub-mortgage of leasehold— Forfeiture by 
lessor.] — Re Bitriiell, Burrtsll v. Smith, No. 2674, 
ante. 

2680. Disclaimer by trustees of mortgagee.] 

— Re Burrell. Bitrrkll v . Smith, No. 2674, ante. 

2681. Release by mortgagee to mortgagor.] 

— Re Burrell, Burrell v . Smith, No. 2674, ante. 


Sub-sect. 6. — ^Practice. 

2682. Specially indorsed writ — Action by assignee 
of mortgage debt.] — Tlie indoi'sement upon a writ 
of summons stated that i)ltf.’s claim was for a 
certain sum for principal A interest due to him as 
the assignee of a mtge. debt duo from deft., but 
did not. state that exi)ress notice in writing of the 
avssignment was given to deft. : — Held : the writ 
was specially indorsed within R. 8. (\, Ord. 3, r. 6, 
A. therefore, It^ave could lx* giv(*n to enter final 
judgment under R. 8. C., Ord. 14, r. 1 . — Hatch- 
well V . Olartck (1892), 66 L . T. 641 ; 8 T. L. K. 
592; 36 Sol. .lo. .521, (\ A. 

.innotitlioti :--Apld. Bnulloy v. Chamborlyn, [181)111 1 Q. 11. 

•i;U). 

2683. Receiver in possession.] — PouLE'rT 

(PIahl) V . Hill (Vik(?ount), No. 2675, ante. 

2684. Amount due In dispute.] — 

Where a rnt.gee. appointed a receiver, who received 
rtmts, A aft.<^rwards the rntgoe. brouglit an action 
specially indorsing the writ with a claim for the 
mtge. aebt A inU^rest, A applied for judgment 
under R. 8. Ord. li: -Held: the more fact 
of a receiver having been appointed did not prevent 
the application of Ord. 14, but, as there appeared 


A of a third obtalnn fon'cloHiiro 

under the flj’st irifge. A' allermtoH the 
land, ho can Htill ivcever under the 
covenant for payment In the third 
mtge. — JSMAN V. SIN.VOTT, 1J1)2()] It 
W. W. K. 481.— CAN. 

f. ForecloHurc action pcwJina —Path 
meut hy aamynev of ct/uify of re- 
(Icmption — HclcuHr hy laorfyaytr.] — 
Hy.\n V. Wiij^ON (1872), .{2 U. it. 

CAN. 

PART XIII. SECT. 6. SUB-SECT. 5,- E. 

g. Mortynyr for itvpuid purchase- 
vioncy — Land subject, to mortyayc in 
fraud of purchaser.] — McDeicmoti' r. 
Workman (186.0), 21 U. C. it. 467.- 

CAN. 

h. . 1 — Barton r. Bald- 

win (1879), n. E. J). 366.— CAN. 

k. Land Sidd for Uitch.]—~ 

Pc Kennedy, Wi(*lk v. Kennedy 
( 1878). 26 Gr. 33.- CAN. 

l. Mining lease — Mortyayc to secure 
fulvarwes — Variation between lay agree - 
nient niortgaye — Illiterate vwrtgayors 
not liable on cm'<criani.] — J^ktourneai; 
r. Carbonneau (1904), 35 S. C. Jt. 
no.— CAN. 

m. Extension of time given by 
mortgagee — To assignee of mortgagor.]— 
In order for a mtgor. to !)e releawed 
from his covenants by an extension of 
time given by the mtgt?e. to pemons 
who have purchased the land subject to 
the mtge., the mtgor. must establish 
some impairment of his rights U» pro- 
ceed against such purchasers in the 
event that he Is called upon to pay off 
thef mtgt}. — Canada Life Assitrance 
Co. V. ^UNO (Alta.). [1921 ] 1 W. W. U. 
915; 65 D. L. II. 776.— CAN. 

n. Mortgagee unable to give up 
fiOs-dreds.l— Mtgee. having got posses- 
sioii of mtgor. ’s title deeds, lodged 
them with an attorney, who claimed a 
lien on them tor business done for 


intgee. On the appUcatlmi of intgor,, 
intgei*. was restrained fr<jm proceeding 
at law upon his coHat>eml securlly. 
.S(uiooLK r. Hall (1803), J 8eh. Lef. 
176.— IR. 

PART XIII. SECT. 5, SUB-SECT. 6. 

o. Stay of proeeedinys.y 'J'ln* el. 
l•('fUH(‘d in interfere In a Kuniniary 
manner to siety proee<*<ilngH In an 
ui^tion of eevisnant <»n a iiitge,. to secure 
money, brought f»>r the benefit of an 
iisslguee, though If. was shown that the 
intgec. had signed a writing, not. under 
seal, by which he acknowleiJged that, 
the instalrnents irnuiUened in the mtge. 
wc're for a larger suiii than %vaH r«*aTly 
due. — B aby r. Milne (1836), r* O. 8. 
76.— CAN. 

p. Order for payment ant of money. ] 
— An order for th<? paynn'iit of money 
out of et. will not l»e made ex p. 
the party wiio has paid it. In iiinst 
be served with noUe<!. — BCLLE.v r. 
Kenw'ick (1864). 1 Ch. Ch. 213. 
CAN. 

q. Defence,.] — Deelamtlon on a 
covenant cMjntained In a mtge. Deft., 
pleailed that pitfs. gave theli bond, 
binding thenisolves Ut execute a bond 
to deft, of the iincnilseK comprised in 
the mtge., tic alleged that pitfs. bad not 
done HO : tic averr««d that pitfs. had not 
a good title to the land : — fleUl : plea, 
bad, as It did not show what defect 
there? was In pitfs.' title. — Daufiiin 
». Lebpeka.vde (1864), 14 C. P. J33.— 
CAN. 

p. Declaration.] — IleM : looking at. 
the form of the mtge. in this case. 
He the declaration, pltf. was not en- 
titled Ut a verdict for the w'hole prin- 
cipal. for the declaration did not 
clearly show that he was claiming It 
by reason of non-payment of the 
interest, &. he was not bound to sue 
for the* whole amount.— N obthkv p. 


Triimknjiihkr (1870), 30 V. C. II. 426. 

CAN. 

t. Jurisdiction of court.] — The writ 
was Issued, Hpeoiully eiidorsed for 
inomw payabh? on a mtge. of latnlH lii 
Manitoba, (?xecut/ed by dtdt. in Outaiiu, 
He payable to t ho migee. or Ills asslmis, 
but not ul. any particular place. Idtf., 
wiio was tin? mtgee., resiued In Mani- 
toba: -//r/d; th(< non-payment of 
1.h(‘ mmiey, wldeii gave pltf. his causu 
of cornidaint, oc^curivd within tho pro- 
vince, He tile ct. had Jiiiisdiclton. — 
Bradley v. Mii,ictHii (1883), I Man. 
L. It. 103.— CAN. 

n. dlHlrU't ct. hiis 

Jurisdiction over an action by a migee. 
on the ncrsonal cAivenant in a intgi^. 
wiii;i%? the amount claimed Is within 
the competence of that e.t. — CoAD v. 
WiNDHoit, [19241 1 D. L. K, 892; 
11924 I 3 W. W. Jt. 130 ; 19 Sask. L. It. 
50.— CAN. 

b. Joinder of p//«s.J - i’o an imjUoii 
upon a euveiuiiit In a mtge.. a plea 
of payment Into et. may be joined 
witli a filea of non eM factmn,— Bratt 
r. Ware (1885), 2 Man. L. Jt. 213. 
—CAN. 

c. Dispute as to amount due.]— 
When? a (left. In a mtg(?. action dosln^H 
only to dispute the amount claimed, 
iuit, instead of giving the notice rf$- 
fitri-ed t/O In r. 7 1 8, enters an appearance 
in w'hlch he dispuUtH the amount, 
jurlgm(?nt cannot )>e entered on j/rae- 
cipe ; a motion to the ct. becomes 
fieckJHsary. — Jtic’E v. KinuhoRN (1895), 
17 P. It. 1.— CAN. 

d. Amendment of claim.] — In, an 
action upon mtge. where It is found 
tiiat deft, did not execute the mtge., 
but that moneys of pltf. were paid 
for, He to deft, tlirough an agent whom 
he had authorised Ut obtain a loan 
for him, pltf. should lie allowed to 
amend his claim so as to make it one 
for r»?payment of money lent. — 
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Sect 5. — Action on covenard for payment : Sub-sect, 
6. Sects. 6 d? 7 1 Sub-sects, 1 <&: 2, A, (a).] 

to be a question as to what on the true state of the 
account as between the mtgor, & mtgee. was due 
to the latter, leave to defend must be granted. 
Lynde V, Waithman, [1896] 2 Q. B. 180 ; 64 
L. J. Q.B. 762 ; 72 L. T. 857 ; 14 R. 489, C. A. 

2886. Right to begin— Plaintiff.]-- There is a 
question as to the amount of the claim pltf. is 
to begin (Williams, J.). — Overbury v. Mug- 
GRIDGE (1858), 1 .F. & F. 137, n. 

2686. Defendant — Amount of claim ad- 

mitted.] — In covenant for repayment of money, 
the only plea being that the deed was a mtge. deed, 
given to secure money lost by gaming ; if deft, 
admits the amount of the claim. h(^ is entitled to 
begin, even although the claim, in a technical 
view, is partly for unliquidated damages. — Hill 
V. Fox (1858), 1 F. & F. 136, N. P. ; on appeal 
(1859;, 4 H. & N. 359, Ex. Ch. 

AtvtwiuiifmH : — Mentd. HowkiriH v. T Jennet (1860), 7 B. 

N. S. 507 ; HigRinBon r. Hiinpson (1877), 2 1*. D. 76 ; 

Hoad V. AnderHon (1882), 1(J g. B. I). 100; Caiilll v. 

(’arbollc Smoke Ball Co. (1802). 67 L. T. S.'J?. 


Sect. 6.— RECOVERY OF DEBT WHEN NO 
COVENANT TO REPAY. 

2687. Action for money lent.] — Deft, borrowed 
money of B., & conveyed land in trust for him, 
'witli a power of sale, in trust to pay him j)rincipal 
& interest, & pay over the residue to deft. ; deft, 
afterwards borrowed other money of B., charged 
that also on the land, but without any power of 
sale. Afterwards, pltf. paying both sums to B. 

6 advancing an additional sum to deft., by deed 
between pltf., deft., B., B.’s trustee, the former 
securities wcr(i assigned to pltf., B. giving pltf. 
a power of attorney to sue in liis name as to the 
first sum borrowed, & the lands were conveyed to 
pltf., to hold them to the same trusts, but for his 
own benefit, as were mentioned in the other deeds 
with respect to B. None of the deeds contained 
n covenant to pay. Pltf. sued deft, in debt, 
payable on demand, for money paid, money lent, 
intei'est, & on an account stated : — Held : he was 
entitled to recover the whole sum, on proof that 
he had paid it as above : &. he was not bound to 
declare on the deed. — Yates v, Aston (1843), 4 
Q. B. 182 ; 3 Gal. & Dav. 351 ; 12 L. J. Q. B. 160 ; 

7 Jur. 83 ; 114 E. R. 866. 

AnnMixma Muthowr. Blaokmor© (1857), 1 H. & N. 

762. Reid. Barber r. Biitclior (1846), 8 Q. B. 863 ; Price 
©. Moulton (1851), 10 0. B. 561 ; Painter v. Abel (1803). 
2 Now Hop. 83. 


2688. .] — L. devised certain lands to deft. 

on trust to sell the same & apply the proceeds in 
payment of debts, etc. Deft, mortgaged the 
lands to pltf. as a security for money lent to him. 
The mtge. deed contained a covenant by deft, that 
he would, out of the moneys which should come to 
his hands as such trustee, from the lands com- 
prised in the mtged. security & the personal estate, 
if any, of L., pay to pltf. the principal & interest ; — 
Held: as there was an express covenant by 
deft, to pay in a qualified manner, no contract 
by parol could be implied for the repayment, & 
consequently an action for money lent would not 
lie. — Mathew v. Blackmore (1857), 1 H. & N. 
762 ; 20 L. J. Ex. 150 ; 28 L. T. O. S. 325 ; 150 
E. R. 1409 ; sub nom, Matthew v Blackmore, 
5 W. R. 363. 

See, also, Money & Money-Lending, pp. 210, 
211, ante. 


Sect. 7. —FORECLOSURE OR SALE. 

Sub-sect, 1. — Nature op Right to 
Foreclose. 

See, generally. Law of Property Act, 1925 (ci 20), 
ss. 87-92, 101-107, 110. 

2689. Whether mortgagee must take possession.] 

— (1) Mtgee., having permitted the tenant for 
life to run in arrear for the interest, purchases 
the estate for life, & takes possession under that 
purchase : he is bound to apply the surplus rents 
& profits beyond the current interest in discharge 
of the arrear ; & in the account under a bill of 
foreclosure was charged accordingly. 

(2) Mtgee. cannot be compelled to take 
possession, for he would subject himself to the 
account ; which this ct. will never force upon a 
mtgee. Therefore he may file a bill for foreclosure 
without taking possession (Arden, M.R.). — 
Penrhyn (Lord) v. Hughes (1799), 5 Ves. 99; 31 
E. R. 492. 

AnnoUdionH : — Ah to (1) Dbtd. Sharehaw r. Gibbs (1854), 

Kay, 333. Mentd. Bulges r. Mawley (1823), Turn. & 11. 

167. 

2690. Stay of proceedings for foreclosure — On 
payment — On future day.] — (1) In a foreclosure 
suit, the ct. will not stay proceedings on the 
application of a deft., except upon the terms of 
his paying down or having previously paid or 
tendered to pltf, his principal & interest & all the 
costs of the suit. Other incumbrancers, who are 
parties to the suit, have not such an interest in it 
as to enable them succjessfully to oppose a motion 
to stay proceedings, because the pltf. might at 


Northeun TRirar Go. v. Wasyl- 
KOV8KY & Northern Lumber Co., 
LiM). (Sask.), [19181 3 W. W. U. 204, 

—CAN. 

e. Peraoiwl jiulgmetU.) — Applt., 
boiuR Indobtud to plti., iraiiBfoiTod tc 
him a intgo. coutaluing a oovouant by 
the intgor. for paymoiit, & in the 
transfer applt. covenanted that 
in case the mtgor. made default in 
payuneiit ho would pay or oauao tc 
be paid the sums in default. Default 
having arisen under the mtge., pltf. 
wrought action against the mtgor. 
which was a oo. then bkpt., the trustee 
in l>kpoy., & Bpplt.:— Hrfd.- as tc 
applt. the action was one “ brought 
upon a mtge. of laud ” within Judica- 
ture Act, 1922, B. 37, & the enforce 

personal judgment was pre 
eluded \mtil after sale. — MacDonali 
©. Clarkson (Alta.). [1923] 4 D. L. H 
898 ; fl923J 3 W. W. H. 690. — CAN. 

f, ^ statute of the Pro 


viuoo of Alberta dealing only uith 
the itunedy In an “ action brought 
upon a intj^. of land.” & settling the 
form of judgment for the realisation 
of the debt out of the mtged. property, 
docH not apply to an action brought 
on the covenant for payment contained 
in a mtge. deed of Alberta land, in 
whioh the judgment must be limited 
to a personal order on the deft, to pay 
the amount. — ^Northern Trusts Ckj. 
V. McLean, [1926] 3 D. L. U. 93 ; 58 
O. L. K. 683.— CAN. 


PART XIII. SECT. 6. 

2687 i. Action for money lent .] — 
Where the mtge. contains only a pro- 
viso for making it void on payment 
of the mtge. money. & a proriso to 
sell & ejeot on default, but no cove- 
nant to pay. no liability to pay is 
oroated by mere proof of the mtge.; 
there must be evidence given of a 
loan or debt. — Jackson v. Yeomans 
(1869), 28 U. C. R. 307.— CAN. 


PART XIII. SECT. 7. SUB-SECT. 1. 

g. General rule.] — A bill of fore- 
closure Is not u suit ill equity for the 
recovery of the money charged upon 
the land, although it may^ lead to 
that ; but it is. in effect, a suit to 
obtain the equity of redemption, 
which is, in the view of equity, an 
actual cBtate. — Wrixon y. ViZE (1842), 
3 Dr. & War. 104.— IR. 

h. Dismisaal of bill — Upon which 
redemption decree issued.] — Although a 
bill does not pray redemption, but a 
decree for redemption is issued upon 
it. it would seem that a subsequent 
dismissal of the bill operates as a fore- 
closure. — CklRNWALL ©. HENRIOO 
(1866), 12 Gr. 338.— CAN. 

k. Co'exiensive with right to re- 
deem.] — The rights of mtgor. Si mtgee. 
arc reciprocal, in so far as the right to 
redeem being shown the right to fore- 
close is thereby established, although 
the identical conditions attached to 
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any time dismiss the bill against them upon pay- 
ment of their costs. 

(2) The ct. will not make an order to stay pro- 
cee^gs upon payment of principal, interest & 
costs on a future specified day, however near, 
because the right of a mtgee. is to pursue any or 

X 11 remedies without hindrance, until he 
actually obtains payment of his demand. 

(3) When a suit is brought to a conclusion upon 
a motion of this kind, moneys in the hands of 
a receiver appointed in the suit belong to the pei’son 
who^ was in possession of the estate when the 
receiver was appointed. — ^Paynter v, Carew 
(1854), Kay, App. XXXVI. ; 2 Eq. Bep. 496 ; 23 
L. J. Ch. 596 ; 23 L. T. O. S. 21 ; 18 Jur. 417 ; 2 
W. B. 345 ; 69 E. B. 331. 

JnnaileU^ :—Aa to (1) Diatd. I’aino v. Edward-^i (1862), 6 

ij. T. 600. 


2691. Effect of dispute as to priorities — Day fixed 
for redemption.] — Bartlett v. Bees, No. 3122, 
j)osL 

SeCt now. Law of Property Act, 1025 (c. 20), 
s. 88 (2). 


Sub-sect. 2. — Bight to Foreclosure or 
Sale. 

A, Jurisdiction of Court to order Foreclosure or 
Sale. 

(a) In General, 

Sec, now, Law of Property Act, 1925 (c. 20), s. 01 . 

2692. What court may order — Sale of equitable 
mortgage — Commissioner.] — Qu. : whether a mtge. 
of an equity of redemption can be sold under the 
order of the comr., or an application to tlie ci, is 
necessary . — Re Fawcett, Ex p, Bobinson (1832), 
2 Deac. & Ch. 110 ; 1 L. ,T. Bey. 114, C. of B. 

2693. High Court.]— /^c Fawcett, 

Ex p, Robinson, No. 2092, ante. 


2694. Reference to commissioner — ^To inquire 
into propriety of sale.] — Where the assignees 
declined, upon the petition of the mtgee., to 
assent to a sale of the mtged. property, but asked 
that the ct. should exercise a discretion as to the 
propriety of the sale, a reference for that purpose 
was directed to the comr. — Be Lett, Ex p, Hurst 
(1844), 4 L. T. O. S. 214 ; 8 Jur. 1106, C. of B. 

2695. Resale — Grounds for ordering — Purchaser 
son of mortgagor — Son without property or known 
resources.] — Cauty r. IIoulditcii (1844), 3 L. T. 
O. S. 409. 

2696. Negotiation for private sale abandoned — 
Acceptance by court of price offered — Consent of 
incumbrancers.] — Anon. (1837), 1 Jur. 625. 

2697. On whose application ordered — First & 
second mortgagees & mortgagor — Though opposed 
by third mortgagee — Value of property not proved.] 
— Decree for sale ordered, at the request of the 
first & second mtgees. & the mtgor., notwithstand- 
ing the third incumbrancer insistied on a decree for 
foreclosure & redemption, the value of the property 
not being proved. — ^xVjckham. v, Nicholson (1854), 
19 Beav. 38 ; 52 E. R. 262. 

J rio/fi/ i/>n .'—Mentd. LaiigstulT r. NIcIioIhou (1858), 25 

Ileav. 100. 

2698. First mortgagee — Inquiry directed as 

to priorities — Chancery Procedure Amendment Act, 
1852 (c. 86), s. 48.) — In a foreclosure suit by a 
first mtgee. against the mtgor. & subsequent 
incumbrancers, the second mtgee. moved that, 
on payment by himself to idtf. of what should be 
due to him for principal, interest Ac costs, the estate, 
of whi(!h pltf. was in possession, might be con- 
veyed to him, the moving deft. At that all further 
pro(;eeding8 might be stayed. It appeared that 
in a former suit by the same second mtgee. against 
the mtgor. At subsecpient incumbrancers, to which 
f.he presenf. pltf. was not/ a ])arty, praying for a 
foreclosure or a sahs an oi’der had been made 


Uie OIK) may not lx* attuchod t(» 

the other. — Pahkeh v. ViNKonowjuis’ 
Assocn. (1875), 23 Gr. 170.— CAN. 

l. .J — UiilobS thciv Ih an ajfree* 

iiieril to the contrary, the ri|?ht. of 
foreclosure & the rislit of redemp- 
tion must he deemed co-extenslve. 
— Pithna Chandra Sakma r. I*kauy 
Mohan Pal Das (1U12), 1. L. It. .39 
Calc. 828.— IND. 

m. Dues 7utt inchulr r'nihi to re- 
cover poHHnarion .] — U luler J iidleat ure 
Act (Ont.) an action for foreclosurti is 
not to he retfarded as ineludini; a iltfht 
to recover jiossessioii of the nitKod. 

S nunises as in ejectment. — Clark r. 
[.\UAR (1893), 22 C. it. .0 10.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 2.— 
A. (a). 

n. IVhat court innu order — 
Whether sale— In absence of interested 
jHirties.] — W^hore a bill prays a fore* 
closure. & some of the parties intcresUfd 
are not before the ct., a sale cannot 
bo decreed. — B jethi’.vk v. C a l'Ja.’ utf 
( 1849), 1 Or. 81.— CAN. 

o. .]— Where a 

party interested in the equity of re- 
demption is dead, & his heirs are out 
of the jurisdiction & irnkno^Ti, the 
ct. has jurisdiction in a suit hy the 
first mtece. a«rainst a subsequent 
mt«oc. & the A.-G., to direct a sale 
of the property; & the proceeding 
cannot aftenvards be set aside by the 
heirs except for error or fraud. 
8mith r. Good (1868), 14 Or. 444. — 
CAN. 

After foreclosure.] — 

The irrantiuir of an order of ^e of 
mtirod. premises after foreclosure, 
where the interest of the mtgon te 
only contingent, is discretionary with 


I he ct. of equity.-- Jli'TC’lllNHON r. 
WiTHAM (186.5), 1 Old. 649.— CAN. 

Althouuh fttreelitsurr 

souuhi ,] — Eak'KWIor Likk 1.n’hi;ran(?k 
(•o. r. pRKHTNI.\K (1998), 8 W’. J.. It. 
789 ; 1 bask. L. H. 215. -CAN. 

|.^ Juireclosure — On failure, of 

salr.] — Where at the. hc'ariiifC a sale 
instead of foi*«*eloHure had lMH?n asktMl 
for, & was direct'd by the detrret?, 
which omitted howeve.r to provldi^ 
that in the event of the sale failing 
the deft, stand fomdosed, the et., 
ujion petition sidling forth the faets, 
A: that the. attempted sale which had 
been made had proved ubortlvi;, 
ordered deft, to pay the amount 
which had been found iliie, u'ithln 
one month, or, lu default, foreclosure. 
— (iOODALL V, BITRRDWK, HKNDKHHON 
I*. Uichmond (1859), 7 Or. 449.- CAN. 

/k/file of viortgaged jtroprrty 

in portions,]— yiVKiiOcn v, ItKLUJNl 
(1875), 9 N. S. U, 532.— CAN. 

n, Purchase at named price , — 

Leave U) issue ejrccution for balance.]-" - 
SEfruRiTY TrI'Ht (ki.. Ltd. v. Havre 
& GlLFOY, IJ920J 3 W. W. L. 469.— 
CAN. 

b. Potdpnnemcni.] — HlIKATli 

r. Huwe <1903;, 23 N. Z. L. it. 221.— 

N."' 

Court vnll not order investiga- 
tion of title ,] — A.-O. V, Campiikll 
( 1845), Hos. Ik Eq. Jud. (Kq.) 16. — 

AUS. 

d. Option of parties ,} — A mtgee. 
is entitled to a decree for a sale or 
foreclosure, at his option, as against 
the mtgor. — M eykrs r. Habbison 
(1850), 1 Gr. 449.— CAN. 

•. ,] — The orders of Juno, 

1861, do not entitle deft, to insist 
upon a sale instead of a foredosuro 


against the e.onscnt of the intgi'io., 
W'iUiout. making the usual doposlt 
upon his undertaking the conduct of 
the Hah\ — Taylor r. Walkbr (1801), 
8 Gr. 596.— CAN. 

f. .1 — In a. suit/ on a nitgo. 

covering lands in the Province of 
Ontario, Ik. also In (juobec, deft., 
mtgor., waived his right to claim a 
sale of the jirojicrty & elected to have 
a doeroe of foreclosure pronounced. — 
BRVMoy V, JIirNTiNOToisr (1877), 25 
Gr. 265.— CAN. 

g. Presumptwn of jurisdictUm .] — 
A hill for forecloHiire need not state 
the property or the pariies t.o bo 
wit.liln tile jiirisdiction of the et. If 
necessary that will be presumed in 
favour of tlic bill till the oontrary 
appears. — D uncan v, Geary (1863), 
19 Gr. .34.— CAN. 

h. Effect of Insolvent Act, 1K69.J 
— I’nder above Act, the Jurisdiction 
of the et. of Ch. to decree foreclosure 
upon a mtge. is not t4ikun aw'ay, Ik a 
lilt get;, must still iiroected in that ct. 
to obtain such relief against the 
ofllcial assignee of the mtgor. — 
Hkndkhhon V. Kerr (1875), 22 Ur. 
91.— CAN. 

к. Afiion brought at comnum lauy - — 
Waiver of objectum to jurisdiction ,] — 
J,YNDH V, Hoar (1881), 14 N. 8. H. (2 
U. Ik G.) 237 ; 1 C. L. T. 710.— CAN. 

аа. Absence of consideraiion,] — Me- 
Lellan V, Ful>ioke (circa 1883), 
H. E. D. 453.— CAN. 

bb. .] — In an action for the 

foreclosure of a mtge. triod before a 
jury, the jury found (inier alia) that 
the mtgors. did not reoeivo from the 
mtgee. the amount for which the 
mtge. purported to be given, or any 
other cousidoratiou therefor : — Held : 
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Sect, 7. — Foreclosure or sale: Sub^acct, 2, A» (a), 
(b) (c).] 

directing an inquiry as to priorities. The present 
motion was resisted by the mtgor., & by the 
subsequent incumbrancers, one of whom denied 
altogether the first mtgee.’s right to redeem : — 
Held : as the order now prayed not only would 
interfere with the former order of the ct., but would 
injure the position of the subsequent incum- 
brancers, the motion must be refused. 

At the hearing of the motion in the cause, on 
the application of the pltf., the iirst mtgee., 
under above section of the Act, although the 
second mtgee. now opposed, a sale was ordered, 
with an inquiry as to priorities, having regard to 
the direction in the former suit. — ^P ainb v, 
Edwards (1862), 0 L. T. 600 ; 8 Jur. N. 8. 1200 ; 
10 W. R. 709. 

2699. Mortgagee by deposit of deeds — 

Conveyancing Act, 1881 (c. 41).]— An equitable 
mtgee. by deposit of deeds applied imder Con- 
veyancing Act, 1881 (c. 41), s. 25 (2), for an order 
for sale instead of foreclosure. There was no 
memorandum of the charge, & no agreement by 
the mtgor. to execute a legal mtge. The order 
asked for was made. — O ldham v, Stringer (1884), 
51 L. T. 805 ; 33 W. 11. 251. 

AnnotaJlion : — ^N.P. Urocii v. (1885), 52 L. T. 080. 

Creditors of bankrupt.]— /S'ec Banxcruptcy, 

Vol. IV., pp. 374-377, Nos. 3444^3470. 

2700. Mortgage deed containing express power 
of sale— Notice given thereunder.] — By indenture, 
dated Oct. 27, 1851, J. conveyed freeholds to & 
to the use of W. <fe C., their heirs & assigns for ever, 
by way of mtge., for securing the repayment of 
£3,000 & interest, & the said indenture contained 
a power to the mtgees., after six months’ notice, to 
sell the mtged. premises, & to hold the moneys 
arising thereby upon the trusts therein mentioned 
for better securing the repayment of the mtge. 
moneys. .1. died on Apr. 1, 1856, having devised 
k> bequeathed all his real & personal property for 
the benefit, as to the real estate, of his wife for life ; 
&, after her decease, upon trust, as to both the 
real & personal estate, for the benefit of his 
twelve nephews & nieces. The mtgees., on Oct. 
18, 1850, in conformity with the terms of the 
j)ower, gave notice of their intention to exercise 
the power of saltJ at the exinration of six months, 
if their debt were not previously paid. On 
Dec. 10, 1857, the mtgees., instead of selling 
under the pow(^r pursuant to their notice, filed 
their bill against tlie widow of the mtgor., & his 
devisees in trust, praying an account of the mtge. 
debt, & that the mtged. premises might be sold 
under the direction of the ct., & the sum found 


due to pltfs. in respect of their mtge. debt paid out 
of the proceeds of sale, together with the costs of 
suit ; & it was decreed accordingly. — Hutton v. 
8baly (1858), 27 L. J. Oh. 263 ; 4 Jur. N. S. 450 ; 
6 W. R. 350. « , , 

Annotation : — ^Distd. Macrao v. Bllerton (1858), 27 L. J. Ch. 
777. 

Foreclosure of foreign immovables.] — See Con- 
flict OF Laws, Vol. XI., pp. 349, 350, Nos. 
352-354. 

(6) At Wfiat Stage of Proceedings. 

2701. On interlocutory motion — 15 & 16 Vlct. 
c. 86, s. 56.] — The ct. will not deprive a creditor 
of his right to an immediate sale, except imder very 
special circumstances. 

A creditor in respect of a debt secured upon the 
real estate of a co. in liquidation brought an action 
for an account & sale. Upon an interlocutory 
application, under above sect., the ct. ordered an 
immediate^ sale, without waiting until the liearing 
of the action. — Davis v, Ashwin ( 1877 ), 47 L. J. Ch. 
70 ; sub nom. Re Brynmawr Coal & Iron Co., 
lyrn., Davis v. Ashwin, 26 W. R. 139. 

A nnoteUwn : — Dhtd, London & County Banking Co. v. 
Dover (1879), 11 Ch. D. 204. 

2702. .]— 15 & 16 Viet. c. 86, s. 55, 

does not authorise the ct. in an ordinary fore- 
closure action to direct a sale on an interlocutory 
application. — London & County Banking Co. 

V, Dover (1879), 11 Ch. D. 204 ; 48 L. J. Ch. 336 ; 
27 W. R. 749. 

AnnotfUion ; — Reid. Woolley r. Colman (1882), 21 Ch. D. 169. 

2703. At any time before foreclosure absolute 
— After decree nlsi.J — A decree for successive 
redemptions & foreclosures having been obtained 
in an action by a second mtgee. against the first 
mtgee. & several successive incumbrancers, tlie 
second mtgee. redeemed the first, then applied 
for a sale of the mtged. property : — Held : under 
Conveyancing A Law of IVoperty Act, 1881 (c. 41), 
s. 25, the ct. has jurisdiction to order a sale of 
mtged. property in a foreclosure or redemption 
action at any time before the suit is concluded by 
foreclosure absolute, & a sale was ordered. — 
Union Bank of London v, Ingram (1882), 20 
Ch. 1). 463 ; 51 L. J. Ch. 508 ; 46 L. T. 507 ; 30 

W. R. 375, C. A. 

Annotations : — ^FoUd. Woolloy v. Colman (1882), 21 Ch. D. 
169. Reid. WoHtern District Bank v. Tumor (1882), 47 
L. T. 438. 

2704. At any stage of redemption action.] — 

Woolley v, Colman, No. 2746, post, 

2705. On motion for Judgment claiming fore- 
closure only — Mortgagor not appearing — Necessity 
for notice.] — Upon motion for judgment in an 
action wliere foreclosure alone is claimed by ilie 


pltf. could not-, in such case, obtain not worth the amount duo under tho W. L. 11. 625 ; 5 W. W. U. 237 : 13 

a decree of foreclosure &Balo. — McPuek lutgo. — t^UEniT Foncjeu Franco- D. L. Ji. 245; 7 Alta. L. 11. 30. — CAN. 

t?. McDonald (1889), 26 N. S. K, 519. Canadien v. Schulto (1894), 10 Man. a. Wtierc itujrtaaoor absent .] — Gowan 
—CAN. L. R. 158.-~CAN. r. Tyohe (1827 ), 3 Mol. 113.— IR. 

-.1 — l»A'n’KUHON r. McLean q. Mortgagor wUhoui interest.] — b. .] — The ct. held itself 

(1891), 21 O. R. 221. — CAN. Mtgor. will bo forooloswi though he bound oven in a case of hardship to 

o. Territorial jnrisdiciion.] — A1 have had no iiitemst in the pre- refuse to give any effect to a proceed- 

thuugli in an action on a iiitge. of niiscs to mtge., but, in such an instenoe, lug under tho Mortgage Act against 

lauds sit uaL> out of the province judg- a sale will not be oMemd.— Doherty v. an absent mortgagor. — Wolfe v. 

Jiiont of fortvlosure will be granted (J89j), 1 N. B. Kq. Rep. 113. Jackson (1830), 1 Mol. 250. — IR. 

ligaiust a deft, residing therein, such — CAN. 

-SECT. 2.— 


tho doct-rlne by ordering a sale of land t. Jurisdiction of district court ] — ®- ‘4^ time before foreclosure 

over whioli it has no territorial juris- \ix action for sale or foreclosure absoliUc.] — ^Apart from statute, the 

diction. — Strange i\ Radford (1887), where nitf.’s claim is less than S60o! * caa order a sale, in lieu of fore- 

15 O. R. 145. — CAN. though tho land exceeds in value closure, under a mtge. which contains 

p. After foreclosure — No poxcer to $600, or though the claims of subse- sale ; the wle may be 

order «afe.l-~Tho ct. has no power to (luent incumbrancers raise Uie amount directs at My time before pmer 

direct a sale of a mtged. property after of tho charges against the land to a hr 

foreclosure has been ordered, without sum exceeding 1600, is properly ♦ U. L. R. 1021 ; [1925] 3 W. W. R. 

the consent of deft., although it be brought & oominued in a district ct. ^75. — CAN. 

shown that the mtged. promises are — Ouver v. Laurent (1913), 25 d. Not on ex parte motion .] — 


judgment inoivly operating in per- 
sonam as an oxtinguishmont of a per- 
sonal right, yet the ot. will not extend 


r. Ajipcal to JSnprcnw ( Umrt — 
AviomJ less than $1,000.] — Jekmyn r. 
Tew (1898). 28 S. C. R. 497.— CAN. 


PART XIII. SECT. 7, SUB 
A. (b). 
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m^ee., & the mt^or. does not appeals the ct. will 
not exercise its discretion under Conveyancincr & 
I^w of Property Act, 1881 (c. 41), s. 25 (2), unless 
the intgor. has had notice of the mtgee.’s intention 
to ask for a sale instead of foreclosure of the mtged. 
premises. — South Western District Bank v. 
Turner (1882), 31 W. R. 113. 

2706. On motion for foreclosure absolute — 

I enlarge 
[1882] 


(c) Terms on Which Sale Ordered. 

2707. Mortgagor given time to redeem.] — In 
a claim filed by a intgee., praying payintmt, a 
sale, or foreclosure, the ct., under 15 & Id \"ict. 
c. 8(5, s. 48, will not in the firet instance, in the 
absence of the owners of the equity of redemption, 
decree an immediate sale, but will fix a time for 
payment, &, in default thereof, direct a sale. — 
Smith v. Robinson (1853), 1 Sm. A. (J. 140: 22 
L. J. Ch. 482 ; 20 L. T. O. S. 205 ; 1 W. B. 123 ; 
(55 E. R. (51. 

A'miotcUwn : — Apia. Woof r. HarroJi, |187:JJ W. N. 71. 

2708. Six months after decree. | — Meux r. 

Ferne (1818), cited in 2 My. A K. at p. 422 ; 30 
E. R. 1005. 

AmwicUion Apld. Purkor c. IIouHcfiold (JS.'ll), 2 My. & K. 

419. 

2709. .] — Sprino r, Allen (1830), 

cited in 2 My. K. at p. 422 ; 30 E. 11. 1005. 

Annotaiion : — Apld. Parker r. HouseHeld (1891), 2 My. & K. 

419. 

2710. Three months after chief clerk’s 

certificate.] — Where an (Miuitable mtgec. by deposit- 
of deeds applied, under Conveyancing k J.<aw of 
Property Act, 1881 (c. 41 ), s. 25 (2), for an order for 
sale. instead of foreclosure, IIktc being a immio- 
randum of tlie charge, A an agr(^ement by th(‘ 
mtgor. to execute a legal rntge., (he ct. made an 
order for sale of tlie property, such sale not- to 
take place until three months aft it the chief clerk’s 
ceitiflcate, as to the amount- dm; t-o filtf., should 
be filed ; but refused to ord(‘r an imm(*diate sale 
after such certificatf;. — Guee.n v . BiCKis (1885), ,52 
L. T. 080. 

2711. — .] — In a foreclosure; action 

against a mtgor. <& subsecpient mtg(;e. tlu; intgor. 
made default of appearanc;e, remaining defts. 
appeared but made default in jileading. Upon 
motion for judgment under R. S. C., Drd. 27, r. II, 
pltfs. filed an affidavit in support of their claim : 
Held: (1) the costs of th(» affidavit must he dis- 
allowed against all defts ; (2) three* months allowed 
for redemption after the date of the certificate. — 
Jones v. Harris (1887), 55 L. T. 884. 

2712. Mortgage of leaseholds by deposit.]— 

Where a deposit of a l(;a8e was made; to secure a 
debt, & from the; nature of the; transeiciion nei 
interest was to be paid on the; jirincipal sum 
secured, the equitable mtgor., on a bill filed by the; 
(;quitable mtgec. to have the lease sold, is e;ntitle;d 
to the usual time to jfdeem. — M kll*:r v, W'oods 
( 1836), 1 Keen, 16 ; 5 L. J. Ch. 109 ; 48 E. R. 212 ; 
svib nom. Miller r. Woods, Donnelly, 8. 
Annotaiion: — ^Betd. Tuckley v, Thofiipwm (I860), 1 .John. ' 

& H. 126. 


2715. Estate expressed to be free from incum- 
brances — Consent of incumbrancer to such condition 
— Concurrence in sale ordered.] — Deft., who is an 
incumbrancer on an estate sold under the decree 
of the ct., & who has concurred in settling con- 
ditions of ^le, describing such estate as to be sold 
fret* from incumbrances will be ordered to conciu; 
in carrying the sale into effect, & t-o execute the 

of the estate to tlu; pui'chaser free 
from his incumbrance. — Tomlin v, Hatfield 
(18,39), 0 L. J. Ch. 119. 

2714. When Immediate sale may be ordered — 
Discretion of court. ^ — The ct.. in a foreclosure suit, 
is not bound to give the mtgor. six months to 
redeem, nor is his consent necessary to enable it 
to make an immt'diatt; order for sale. — Newman 
r. Selfe (1861), 33 Beav. 522 ; 33 li. J. Ch. 527 ; 
l(i L. T. 152 ; 10 Jur. N. S. 251 ; 12 W. It. 564 ; 
55 E. R. 471. 

2716. Mortgage on infant’s estate — Whether 

benefit to infant must be shown.] — Dirc'ction for 
sale of an infant ’s (*state in a for(»clo8urc* suit, 
iindcT circumstance's sliowing it to be clearly for 
the benefit of the; infant-, witliout giving time to 
redee'in. — Mearh Best (1853), 10 Hare*, App. 11., 
51 ; (58 E. H. 1144. 

2716. .| "In a fe)re*cle)Kure* suit- under 

15 & 1(5 \3e;(.. c. 8(5, s. 18, an iinme*eliate; sale; will 
be* ordt'reel, neetwil hsi-anding tha(- infants are 
inleT(;sUHl in the* e*ejuity of re*d(‘m]>tie)n, without 
inepiiring whethe*!* such sale is for the*ir b(;neflt. — 
WueHAM V. Mkasou (1857), 5 W. B. 394. 

2717. Mortgagor not appearing.] — When 

at the trial eif a fore'clejsure actiem pltf. asks for a 
.sale; of the* pre)i)e'rty, A t he; mtgor. does not appear, 
the* ct. will or(le*r an account of what is due to jdtf. 
tei be* first t-ake'ii, A t hen that se) much of the; pro- 
perty be* Holel as will be* sufficient to satisfy what is 
femnd elue; to pltf. -Wade r. Wilhon (1882), 22 
(3). I). 235 ; 52 L. ,1. Ch. 399 ; 47 L. T. 69(5 ; 31 
W. B. 237. 

Annotitiion : Reid. (Jtwn r. (188A), /*2 L. T. 680. 

__ Deficient security.] -AVc Nos. 2834, 

283.5, yaW. 

Mortgage or unproductive leaseholds.] — 

See Ne». 2842, post. 

2718. Company In liquidation.] -Davis v, 

Asiiwin, No. 2701,f/a/c. 

2719. Necessity for payment of prior mortgage — 
Application by puisne incumbrancer.] - Smithson 

. 3’iiomfhon, Ne). 17(52, ante. 

2720. .] — A. being e*ntiU(;d to an annuity 

out of an c*state;, i( was af(.e*rwardH conve.;yeil to a 
(.ruHt.e#* in trust, out of (lie; i*e‘nt,H, or by a sale, to 
raise a sum due to A. The; e>wne;r of t-lie; estate 
afte;rwarels mor'tgage;el it to B., whe) fiU;d his bill, 
)jraying the e;xt;cution of the; trusts of the first 
de*ed, A a sale of the* estate*, but the; bill did not 
offer U) : —Held : it was de;niurrablt;. — 

(?AVK V. Foulkks (183(5), Donne*iIy, 54 ; 5 1^. J. Ch. 
206 ; 47 E. U. 222. 

2721. Mortgagee’s right to have estate sold as it 

was at date of order.] — A legal mtgec.*. obtained the 
usual orde*r for sale of the; propejrt-y previous tfj 


Where the decree is for sale, the* ct. 
h 411 not on default grrant an order 
of foreclosure, ex p . — Garbatt r. 
McDokald, 1 Ch. Ch. 335.-~€AN. 


PART XIII. SECT. 7, SUB-SECT. 2.— 
A. (c). 

2707 i. Mortffoaor given time to re- 
deem.)-— Where a foreclosure is asked 
after an abortive sale, the nit^ror. 
must first be allowed three months to 
redeem. — Oibdlestoxe v. Gunn (1864 ), 


l Ch. C;h. 212. —CAN. 

2707 ii. .) — Trust & LeiA.v Cej. 

r. Kkvnolds (1866), 2 Ch. Ch. 41. — 

CAN. 

2707 iii. .)— Church Socikty v. 

McQuekn (1868). 15 Or. 281. — CAN. 

2707 iv. Ellis r. Deank 

(1827), Beat. 5.— IR. 

•. Dittcreiion of court.] — MKRBl'n' 
r. .STKriiK.\so.v (1858), 7 Gr. 22.— 

CAN. 


f. Increase of denonit.] — WJiere a deft. 
by bill in a forrMjlosure suit demanded 
a sale Sc paid S80 into ct. as a deposit : 
— Held : althoiKph the costs of the sale 
would excised that amount, deft, could 
not lie ordered to increase It. — C ruso 
V. CLfWK (1879), 8 P. H. 33.— CAN. 

\fy euliMQueni incum- 

hrancer .] — Where a subsequent incum- 
brancer lias obtained a sale under 
G. O. 456, an application to increase 
the deposit must be made before the 
order for sale is acted upon. — L ondon 
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Sect, 7 . — Foreclosure or sale: Svb-aect. 2, A, (c) 
(d).] 

which it was arranged between himself & the 
assignees, that he should be placed in the same 
situation as if he had given notice to the tenants : — 
Held : the mtgee. was under these circumstances 
entitled to the crops growing on the estate at the 
time of the order of sale . — Re Medley, Bx p. 
Barnes (1838), 3 Deac. 223 ; 3 Mont. & A. 497 ; 

7 L. J. Bey. 37 ; 2 Jur. 329. 

2722. Consents required — Sale by equitable mort- 
gagee from vendee who has not paid purchase- 
money.] — An equitable mtgee. from a vendee who 
has not paid the purchase-money can sell the 
bkpt.’s interest only, unless the vendor consents, 
& the ct. will not act till he is served. — Re Watts, 
Ex p, Wright (1837), 3 Mont. & A. 49. 

2723. Sale by second puisne incumbrancer — 

Sum payable into court as security in default of 
consent.] — In a suit instituted for redemption of 
prior, & foreclosure of subsequent incumbrances, 
creditors by judgment & by deposit of title deeds, 
who had parted with their interest in the securities 
before they were made parties to the suit, put in 
their resjjective answers disclaiming all interest 
in the estates mtged. : — Held : they were entitled 
not only to the general costs of the suit, but also 
to tlie costs of the evidence which one of them had 
gone into in support of the statements in his 
answer, which had been replied to. 

The power given to the ct., as I read it, is, at the 
instance of the first mtgee., to direct a sale if it 
should think fit, or at the instance of a second or 
any puisne incumbranc()r, with the consent of the 
prior incumbrancer ; or if they do not consent, 
then upon ordering such sum of money to be paid 
into ct. as the ct. may think necessary to protect 
them (Romilly, M.R.). — JIurht v, IIurst (1852), 
16 Beav. 372 ; 22 L. J. Ch. 538 ; 1 W. R. 105 ; 
51 E. R. 822. 

Anrwtatimh Refd. lie Hcdiiifffokl & Horrliig’s Ooiitmct, ’ 

2 Ch. :m. 

2724. Application by puisne Incumbrancer 

— Consent of prior mortgagees.] — A decree for the 
foreclosure of an estate, subject to a first & second 
mtge., was made in tht^ usual terms. Afterwards 
a second decn^e was taken by consent, by which 
the time for redemption was enlarged for fifteen 
months, until June, 1854, in default of which it was 
ordered that the equity of redemption should be 
absolutely foreclosed, “ without any further or 
other order, & without any further extension of 
time.” A motion was now made by deft., the 
second mtgee., for the further enlargement of the 
tim(\ & to have a sale instead of a foreclosure, 
which was opposed by pltf., the first mtgee. ; — 
Held: (1) it would be very difficult to maintain 
such an application as the present without the 
consent of the first mtgee. ; (2) this application 
was a violation of the agreement, which led to the 
second decree, & motion refused, with costs. — 
Campbell t\ Moxhay (1854), 23 L. T. O. S. 227 ; 
18 J^ur. «41 ; 2 W. R. 610. 

rftwaoiiua vi — 

After a decree for foreclosure, but before it was 
drawn up, a sale was directed on the application 
of one of defts., a puisne mtgee., with the consent 
of the prior mtgees., in the absence of the mtgor.. 


against whom the bill had been taken pro confeeso^ 
— ^Woodford v. Brooking (1874), L. B. 17 Eq. 
425 ; 22 W. R. 683. 

2726. Consent of mortgagor — As condition 

precedent to immediate sale.] — Newman v, Selfe, 
No. 2714, ante. 

2727. Payment into court of indemnity— Sale 
opposed by third incumbrancer.] — In an ordinary 
foreclosure suit, a decree was made with the con- 
sent of all parties except the mtgor., for a fore- 
closure, on the usual terms. After the filing of the 
bill, but before the decree, the mtgor. took the 
benefit of Insolvent Act. Pltf. in the suit repre- 
sented the rights of the first & second incum- 
brancers ; a third incumbrancer had bought up 
all the subsequent charges, including the rights 
of the mtgor. himself, vested in the assignee in 
insolvency, & had contracted to sell the estate. 
Upon a petition by the mtgor. & two of his 
creditors, opposed by the third incumbrancer, for 
a sale, instead of a foreclosure notwithstanding 
the decree : — Held : the ct. has power, by 15 & 16 
Viet. c. 86, s. 48, under the above circumstances, 
& notwithstanding the former decree, to which 
the mtgor. was not a consenting party, to order a 
sale, upon the terms of a sufficient sum being paid 
into ct. to indemnify the third incumbrancer for 
the sums actually paid by him. — Laslett v, 
Clippe (1854), 2 Sm. & G. 278 ; 23 L. T. O. 8. 
167 ; 2 W. B. 536 ; 65 E. R. 400. 

Annotations : — Distd. Campbell v. Moxhay (1854), 2.'! L. T. 

O. H. 227. Consd. Union Bank of London v. Ingram 

(1882), 20 Ch. D. 463. 

2728. Necessity for deposit to cover abortive 
attempt to sell.] — The deposit to be made by a 
mtgor., requesting a sale instead of a foreclosure, 
should be sufficient to cover the expenses of an 
abortive attempt to sell. — ^Bellamy v. Cockle 
(1854), 2 Eq. Bep. 435 ; 23 L. J. Ch. 456 ; 23 L. T. 
O. S. 20 ; 18 Jur. 465 ; 2 W. R. 326. 

Annotatvm : — ^Re!d. Whitbread v. Roberts (1850), 33 L. T. 

O. S. 21. 

{d) Conduct of Sale. 

Conduct of proceedings, see Sub-sect. 5, E., jjost. 

2729. To wnom given — Discretion of court.] — 
When an equitable mtgee. applies to the ct. to 
realise his security, the conduct of the sale is in the 
discretion of the ct. As a general rule where the 
security is sufficient the conduct of the sale will 
be given to the trustee, but where the security 
is insufficient the conduct of the sale will be 
given to the mtgee. In either case the costs, 
charges, & expenses of the trustee, properly 
incurred, will be a first charge upon the proceeds 
of sale. — Re Jordan, Ex p. Harrison (1884), 13 
Q. B. D. 228 ; 53 L. J. Q. B. 554 ; 33 W. B. 153 ; 
»ub nom. Re Jordan, Ex p. Lloyd’s Banking Co., 
50 L. T. 594 ; 1 Morr. 41. 

2730. General practice — To mortgagor.] — 

Although the assignees delay selling under an order 
obtained by* a mtgee. for sale of the mtged. pro- 
perty, with liberty for him to bid, the ct. will not 
depaH> from the rule of not giving to the mtgee 

VUe UUUUUUU UJL BMUC. XI/(? XXAXIliXf, //. 

M’Gregor (1851), 4 De G. & Sm. 603 ; 64 E. B. 
976. 

2731. .] — First mtgee. of real 

estate on Nov. 19, 1891, gave notice to the mtgors. 


& Canadian Loan & Acjrncv Co. v. 
MoKtusoN U879), 7 P. U. 450. — CAN. 

h. Mortgaoee*a title must be per- 
fected before sale.] — A mtgee.. whose 
title has not been perfected by fore- 
closure or otherwise, is not entitled 
to an order for partition or sale upon 
summary appUoatlon, under r. 880. 


— MuTj.iaAN V. Hrndershott (1896), 
17 P. R. 227.--CAN. 

k. Arranffement between parties.] — 
McGrkuor V. Hbmstrret (Man.) (1912), 
20 W. L. R. 642 : 8 W. W. R. 284 ; 
6 D. L. R. 301.-^AN. 

l. Fwpose of Draught Area Bditf 


Act, 1922 (c. 43).] — ^Northern Trusts 
CO. V. Jones (AlU.), [1922] 3 W. W. R. 
541 ; 70 D. L. R. 72.— GAN. 

m. Mortgagor must have (wpor- 
tunity to redeem .] — Kaulbach v. Kept, 
[1924] 2 D. L. R. 913 ; 57 N. S. R. 
181.— CAN. 
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to pay off tho mtge. debt within three months, 
& that if it was not so paid they would proceed to 
sell under their power of sale. On Feb. 17, 1892, 
the mtgors. commenced a redemption action, & 
moved under Conveyancing Act, 1881 (c. 41), 
s. 25, that the property should be sold out of ct. 
& the conduct of the sale given to the mtgors. 
The first mtgees. opposed this application, but 
certain second mtgees. of the property consented 
to it ; — Held : there was jurisdiction to allow a 
sale by the mtgors. out of ct. & they should be 
given liberty to sell within three months, subject 
to a reserve price being fixed sufficient to cover the 
mtge. debt, interest, & costs, & to payment into 
ct. by the mtgors. of £100 as security for the costs 
of the mtgees. — ^Brewer v. Square, [1892] 2 Ch. 
Ill ; 61 L. J. Ch. 516 ; 66 L. T. 480 ; 40 W. R. 
378 ; 36 Sol. Jo. 328. 

2732. As being party interested 

in obtaining best price.] — Manchester & Salford 
Bank v. Scowcropt (1883), 27 Sol. Jo. 517. 

2733. .] — An action having 

been brought to foreclose an equitable mtge., pltf. 
at the hearing asked for a saic. Defts. did not 
oppose this, but they wislu?d to have the conduct 
of the sale. The parties left it to tho judge to 
decide who should have the conduct : — Held : 
(1) defts. ought to have the conduct, because it 
was most to their interest to obtain the best 
possible price for the property ; (2) inasmuch as 
defts. alone would be liable for the costs of the 
sale, there was no reason for reejuiring tliem to give 
security for the costs. 

Ordered, that the sale should take place out of 
ct., &i that the proceeds of sale should bo paid into 
ct, — Davies v, Wrioht (1886), 32 Ch. D. 220. 

Annoiation : — As to (2) Distd. Brew or r. Square, llSfJ] 

2 Ch. 111. 

2734 . Departure from practice — First mort- 
gagee in preference to later mortgagees — With view 
to saving expense.] — A second ratgee. is entitled 
under 15 & 16 Viet. c. 86, to apply in a foreclosure 
suit for the conduct of the sale of the estate ; but 
the ct. will exercise a discretion, A: will refuse 
such application, upon being siitislied tliat expense 
will be saved by giving the conduct of the sale 
to the first mtgee.— JlEwrrr v. Nanson (1S58), 
28 L. J. Ch. 49 ; 32 L. T. O. S. 100 ; 7 W. R. 5. 

2735 . Value of property sufficient 

to pay first & subsequent mortgagees.]— Christy 
17. Van Tromp, [1886] W. N. 111. 

2736. To second mortgagee — Reserve 

price fixed by court.]— A first mtgee. filed a bill 
of foreclosure, & asked for a decree. Subsequent 
incumbrancers asked, under 15 & 16 Viet. c. 86, 
8. 48, for a sale of the mtged. estates. Pltf. not 


consenting, the ct. directed the subsequent incum- 
brancers to deposit a sum of £200 to cover the 
expense of any ineffectual attempt to sell, & also 
directed a reserved bidding to be fixed sufficient 
to cover the amount due to pltf., &, made an order 
for sale of the estates within a given time, &, fore- 
closure in default. — Whitbread v. Roberts 
(1859), 28 L. J. Ch. 431 ; 33 L. T. O. S. 24 ; 6 
Jur. N. S. 113 ; 7 W. R. 210. 

Annotation : — ^Refd. Bartlett v. Roes (1871), 40 L. J. Ch. 590. 

2737. r- To sole mortgagee — Sale out of 

court.] — In a foreclosure action, where an order is 
made for the sale of the mtged. property by pltfs. 
out of ct., but the reserved biddings & the 
remuneration of the auctioneer are to be fixed by 
tho judge, & the proceeds of sale are to be paid 
into ct. by pltfs. — such order must be prefaced with 
the declaration required when the proceedings 
are altogether out of ct. that the judge is satisfl^ 
by the evidence that all persons interested in the 
estate to be sold are before the ct. — Cumberland 
Union Banking Co. r. Maryport Hematite 
Iron & Steel Co., [1892] 1 Ch. 92 ; 61 L. J. Ch. 
335 ; 66 L. T. 103 ; 36 Sol. Jo. 78. 

2738. .| — Mtgor. filed a bill for 

the redemption of a legal mtge. Tho mtgee., by 
his answer, alleged that lie had advanced another 
sum of money on the deposit of the title deeds of 
another estate, & he claimed to hold both estates 
till both debts were paid. Pltf. amended his bill 
by stating the allegations made by deft., but before 
the bill came to a hearing he obtained an order, 
cx p., dismissing the bill with costs. Tho mtgee. 
afterwards contracted to sell both the estates, Ac 
then filed a bill for the administration of the estate 
of the mtgor., who was dead, praying for permission 
to carry out the sale, & for payment of his whole 
debt out of the mtgor.’s estate : — Held : tho 
equitable mtge. was hot foreclosed, At pltf. was 
entitled to tho relief prayed for. 

When an equitable mtgee. files a bill to enforce 
his security . . . he is entitled to have a declara- 
tion that Ids deposit operated as a mtge. — 
(James, L.J.). — Marshall r. Hiirewsbury (1876), 
JU Ch. App. 250 ; 44 L. J. Ch. 302 ; 32 L. T. 418 ; 
23 W. R. 803, L. J J. 

2739. Security insufficient.] — 

lie Jordan, Ex p. Harrison, No. 2729, ante. 

2740. When court will require security— For 
ineffectual attempt to sell.] — Whitbread t;. 
Roberts, No. 2736, ante, 

2741. For costs.]— Davies v, Wrioht, No. 

2733, ante. 

2742. .] — Brewer v. Square, No. 

2731, ante. 


PART XIII. SECT. 7, SUB-SECT. 2.— 
A. (d). 

2782 i. To whom given — Oenered prac- 
tice — To mortgagor — As bexiig party 
interested in obtaining best 
Northern Trusts Co. r. VVearf 
(Alta.), 11923] 1 W. W. R. 1018.— 
CAN. 

n. Assignee in bankruptcy.] 

Where original & puisne mtgees. tile 

their charge in bkpey, & I^ray for a 
sale nndorLiord Loughborough s order, 
11 the puisne mtgees. object, the ct. 
will not give tho carriage of the sale 
to the Mir. of the ^inal 

but will ^ve it to the solr. of the 
aiSgn^. directing tliat the puisne 
mtgee. shall join in the omer. 
/feEK)NNELLY (1859), 34 L. T. O. &. 
16— IR. 

o. Power to permit sale otd of 
nauri h—Jie CLAJHB*B ESTATE, 

Fbostb (1889), 23 L. R. Ir. 281. ML 
J. — VOL. XXXV. 


p. W7to may bid — Mortgagee .] — It 
is not in itself an improper practice 
to allow pltf. to b(»come a purchaser 
if proper precautions are taken, in 
such case bo must liave nothing to 
do with conducting the sale. — Ou.v.v v, 
JOH.N’SON & McDOUCIAL FOiISTER, 
Ltd. (Alta.), 11919] 1 W. W. R. 699. 
—CAN. 

q. .] — Trusts & Guar- 

antee Co., Ltd. V. Oliver (Alta.), 
11923] 3 W. W. R. 386.— CAN. 

r. .] — Tho ct. expressed 

tho view that pltf. uhould not bo 
allowed to bid in the first instance 
either in mtge. or agreement of sale 
proceedings, no matter who has con- 
duct of the sale, that there should be 
an upset price fixed 5c advertised, 5c if, 
after such procedure, the sale is 
abortive, then, as a rule, pltf. be 
allowed to make proposals to the master 
to take the property at a certain price, 
5c deft., before acceptance, be given a 


fixed time to bring in a better offer 
from a satisfactory purchaser. — 
Tuusth 5c Guarantee Co., Ltd. v. 
Rice, [1924] 3 D. L. R. 352 ; [1924] 
2 W. W. R. 691 ; 20 Aita. L. R. 444. 
—CAN. 

t. J — Permission to a 

mtgee. to bid should be very cautiously 
graut4)d, 5c only when it Is found after 
proceeding with a sale that no pur- 
chaser at an adequate price can be 
found, 5c even then only after some 
inquiry as to whether the sale pro- 
clamation has boon duly pubUshod. — 
Hkbonath Dosh V. Janki Probad 
H iNou (1888), 1. L. R. 16 Calc. 132.— 
IND. 

a. Party conducting safe.]—* 

Hajlbted V, Conklin (1885), 3 Man. 
L. R. 8.— CAN. 

b. .] — It is contrary to 

our practice to i^ve leave to bid to the 
person having oouduot of the sale.— 

N K 
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Sect. 7. — Foreclosure or sale: Svb-sed, 2, A, (d), Ac 
B. (g), (bh (ch (d) & (6)0 
2748. Power to permit sale out of court — Reserve 

? rlce to bo fixed by Judge.] — Whitbread i*. 
tOBERTS, No. 2786, ante. 

2744. .]— Cumberland Union Bank- 

ing Co. V. Maryport Hematite Iron & Steel 
Co., No. 2737, ante, 

2746. .] — Brewer v. Square, No. 

2731, ante. 

2746. Proceeds to be paid Into court.]— (1) 

The power of the ct. to order a sale in a redemp- 
tion action under Conveyancing Act, 1881 (c. 41), 
8. 26 (2), may be exercised at any stage of the 
action. 

(2) It was ordered that the sale should take place 
out of ct., & that the proceeds of sale should be 
paid into ct. — ^Woolley v. Colman (1882), 21 
Ch. D. 169 ; 61 L. J . Ch. 864 ; 46 L. T. 737 ; 30 
W. R. 769. 

AnnoicUiona : — Ab to (1) Conid. MariPhester & Salford Bank 
V. Scoworoft (1883), 27 Sol. Jo. fAl. Distd. DavieH v. 
WrlRht (1886), 32 Ch. D. 220. Conid. Brewer v. Square, 
[18921 2 Ch. 111. Oencrally, Mentd. Sadler v. Worley, 
[1894] 2 Ch. 170. 

2747. .] — Daviesv. Wright, No. 2733, 

ante, 

2748. .] — Cumberland Union Bank- 

ing Co. V, Maryport Hematite Iron & Steel Co., 
No. 2737, ante. 

2749. Who may bid— Mortgagee— Third mort- 
gagee.] — Re Fawcett, Fx p, Bobinson (1832), 
2 Deac. & Ch. 110 ; 1 L. J. Bey. 114, Ct. of R. 

2760. Solicitor to commission In bank- 

ruptcy.] — One of a firm, solrs. to the commission, 
who was also mtgee., allowed to bid at the sale of 
the premises. — ^Anon. (1832), 2 L. J. Bey. 3. 

2751. Equitable mortgagee.] — Wliere 


an equitable mtgee., with a power of sale, had 
executed the power by putting up the estate to 
sale, when it was sold to him for £300 A; he applied 
afterwards for the usual order ; — Held : the estate 
must be put up at that sum . — Re Brown, Fx p. 
Francis (1832), 1 Deac. & Ch. 274, Ct. of R. 

2752. On payment of deposit money.] 

— ^Anon. (1834), 4 L. J. Bey. 4. 

2758. Costs.] — The costs of an applica- 

tion of a mtgee., for leave to bid at the sale, will 
not be allowed out of the proceeds, unless the 

assignees consent . — Ex p, (1843), 3 Mont. D. 

& De G. 339, Ct. of B. 

2754. .] — On a petition by a 

legal mtgee. for leave to bid, no order is made as 
to costs . — Ex p. Smith v. Field (1849), 13 L. T. 
O. S. 263. 


B, When Bight to Foreclosure or Sale arises, 

(a) In General, 

See^ now, Law of Property Act, 1926 (c. 20), 
s. 103. 

2755. On forfeiture by default In payment.] — 

Bonham v, Newcomb (1684), as reported in 1 
Vem. 232 ; 2 Vent. 364 ; 23 E. R. 436 ; on appeal 
(1689), 1 Vem. 233, n., H. L. 

Annotations : — ^Reld. Croft t). Powel (1738), 2 Com. 603 ; 
Mellor V. Lees (1742), 2 Atk. 494 ; lie Oarshalton Park 
Estate, Graham v. The Co., Tumell v. The Co., [1908] 
2 Ch. 62 ; Kregrllnger v. New Patagonia Moat & Cold 
Storage Co., [1914] A. C. 25. Mentd. Fisher v. Wigg 
(1700), 1 P. Wins. 14 ; Trulock v. Robey (1847), 2 Ph. 
395. 

(6) Where Day fixed for Redemption, 

2756. On default In payment on that day — 
Sufficiency of allegation of date agreed.] — The 

declaration stated, that by a mtge. deed the mtged. 


Cummings v. Skmkuad (1908), 2 Alta. 
L. R. 82.— can. 

0. Solicitor of partji con- 

ducting sale .] — Great West Like 
Assurance Co. v. Lieb (Sask.) (1909), 
11 W. L. U. 632.— CAN. 

d. Sale by auction — Errors in ad- 
vertisetnent — Delay in making objec- 
tion.] — An apjplicatioii for an order 
confirming a fudiolol sale by auction 
of mtged. property was allowed, not- 
withstanding errors & ambiguous 
doHorlption of the property in the 
advertisements of sale, where deft, 
made no objection until servloo of 
notice of the application to oouflrm, 
being about nine months after the 
sale, although he had had ample 
opportunity to object before the sale 
&. had attended thereat. — Trusts & 
Guarantee Co., Ltd. v. Dow, [1921] 
2 W. W. R. 577.— CAN. 

a. Sale by registrar.] — Under Con- 
vovanolng Ordinance Amendment Act, 
1860, it is the registrar’s duty to 
oouduot the sale of a mtgod. estate. — 
McGaBRIQLE V, HEPBUliN (1867), 1 
C, A. 20.— N.Z. 

PART Xlll. SECT. 7. SUB-SECT. 2.— 
B. (a). 

2765 I. On forfeiture by default in 
jmymefU ,] — Evans v, Parker (1851), 2 
Gr. 656.— CAN. 

2765 ii. .) — Upon default in pay- 

ment by a mtgor. of any installment of, 
or of interest upon, xutgo. money, the 
mtgor. has a right to a deoree dirooting 
payment, or to f oredoso on default the 
whole amount sooured by the mtge. — 
Cameron v. McRea, Sparks v. 
Redhead (1862), 3 Gr. 311.— GAN. 

2756 iii. .1 — White v, Courtney 

1868), 1 Ch. Ch. 66.— CAN. 

2755 Iv. .] — ^Where Judgment is 

registered against the vendee prior to 
the oonveyanoe being executed, the 


vendor is not entitled to a rciselsBlon 
of the contract in default of payment, 
but to a deoree of foreclosure or sale. — 
Galt v. Bush (1860), 8 Gr. 360.— 

CAN. 

2756 V. .] — (Cornwall v. Hen- 

RiOD (1806), 12 Gr. 338.— CAN. 

2766 vl. .] — Beck v. Moffa'IT 

(1870), 17 Gr. 601.— CAN. 

2766 vii. .] — Ross v. Vader 

(1871), 3 Ch. Ch. 236.— CAN. 

2766 viii. .] — In the case of a 

mtge. where there has been default in 
payment, foreclosure is the appropriate 
remedy. — Credit Foncier Franco - 
Canadibn V. Andrew (1893), 9 Man. 
L, R. 65,— CAN. 

f. Payment of insUilmenXs.] 

— After payment of what is due upon 
a mtge. payable by InstalmentB, pur- 
suant to the orders of 1853, it is irre- 
gular to take any further proceeding 
in the cause until another mstalmont 
falls due. — Carroll v. Hopkins (1854), 
4 Gr. 431.— CAN. 

S - Of interest.] — In a mtge. 
er Transfer of Land Statute, upon 
default in payment of interest, although 
the time for payment of the principal 
has not arrived, tlie mtgee. oan only 
be stayed from selling, by payment or 
tender of the whole amount of prinoipal 
& interest. — Hbrvey v, Inuus (1868), 
6 W. W. & A*B. 125.— AUS. 

h. Where no proviso,] — 

Upon default in parent by a mtgor. 
of any instalment of interest the 
mtgee. has a right, independently of 
any express proviso in the mtge., to 
that effect, to oall in the whole prin- 
oipal & interest, & foredosure. — 
Canada Settlers’ Loan Go. v. 
Nichollbs (1896), 6 B. C. K. 41.— 
CAN. 

k. Agoinid subseguefU mortoagee 4t 
morioagor — AbiUtv to reoonveg.] — It 
seems that pltl. will not be entitled 


to tho absolute order of foreclosuro 
against a subsequent mtgee. & the 
mtgor., unless he be in a situation to 
reoonvey the legal estate in tho mtgod. 
preinlsos. — Ross v, Thompson (1851), 
2 Gr. 624.— CAN. 

1. Necessity for notice .] — A mtgee. 
with power of sale, covenanted that no 
sale or notice of sale should be made or 
given, or any means taken to obtain 
possoHsion of the mtged. premises 
without three months’ notice to the 
mtgor., commanding payment : — 
Held : such notice was unnecessary 
before filing a bill to foreclose. — Lamb 
V. McCormack (1857), 6 Gr. 240. — 
CAN. 


m. Omission of mortgage from 
r^fU(trar*8 ahstraot — Subsequent pur- 
chase by registrar — Registrar's right to 
foreclose .] — ^A registrar of deeds gave 
an intending purchaser an abstraot of 
title, which by mistake omitted an 
outstanding mtge. : — Held : a pur- 
chaser who had notice of the omitted 
mtge. could not moke any daim against 
the registrar in respect of payments 
made by the purohaser after such 
notice ; & the registrar, who, on 

finding his mistake, had bought up 
the outstanding mtge., was entitled to 
forodoso same. — Brega v. Dickey 
(1869), 16 Or. 494.— CAN. 


n. Before mortgagor's title cotn- 

f lete,] — ^Lawson v, Tobin (circa 1873). 
1. K. D. 111.— CAN. 


o. On forfeiture by breach of cove- 
naaf.]— G raham v. Roas (1883), 6 
O. R. 154.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 2.— 

B. (b). 

p. Oti default in payment on that 
day .] — ^After the day appointed for 
payment pltf. entered InioposscMSsion 
of the mtged. premises : pltf. 

was entitled to a final decree of xore- 
dosure without a new aooount behijg 
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premises were to be reconveyed, provided the 
mtgee. paid £1,400 on Mar. 10, 1833, & that the 
mtgee. covenanted to pay the £1,400 in manner 
& at the time thereinbefore appointed for the 
payment thereof ; Breach, that the mtgee. did 
not pay at the time & in the manner in the 
indenture appointed for the same : — Held : a 
sufficient allegation of the time when the money 
was to be paid. — Tildasley v, Stephenson (1834), 
10 Bing. 545 ; 4 Moo. & S. 442 ; 3 L. J. C. P. 204 ; 
131 B. B. 1006. 

2757. Floating charge.] — Bansom r. Bird 

(1908), cited in, [1908] 2 Ch. at p. 67. 

Aimoiaiion Reid. iile Carfihalton Park Estate, Graham v. 

The Co., Tumell v. The Co., 11908] 2 Ch. 62. 

(c) Proviso for Redemption on Payment on 
Demand, 

2758. Mortgagee to enter & enjoy till demand — 
Welsh mortgage.] — A demise, by way of mtge., of 
the interest of a reversioner in fee for a term of 
five hundred years, subject to a proviso for 
redemption on payment of principal interest, 
without limitation as to the time of payment„<fc 
containing covenants for pa^^ent of principal 
& interest on demand, & until payment thei'eof 
for the mtgee. to enter into, & hold & enjoy the 
premises, is in the nature of a Welsh mtge. ; 
the mtgee. cannot sustain a bill for foreclosure 
against the party to whom the reversionary intert?st 
has been conveyed. — Teulon r. Curtis (1832), 
You. 610 ; 2 L. J. Ex. Eq. 17 ; 150 E. B. 1135. 


(d) Proviso Conditional on Payment of Interest, 
2759. Foreclosure on default.] — In a mtge. of 
leaseholds there was a proviso for redemption in 
case the principal should be paid at the (.‘xpiration 
of five years, with interest half-yearly in the m(‘an- 
time at 5 per cent. Default having b(‘en made in 
payment of the interest a bill of foreclosure was 
filed, although the period for payment of Uio 
principal had not arrived ; — Held : the condition 
having been broken, the mtgee. was entitled io a 
decree of for(;closure, notwithstanding he had taken 
possession of the property, & had realised by sale 
of a portion of it more than enough to cover the 
interest due. — Edwards v, Martin (1856), 25 
L. J. Ch. 284 ; 27 L. T. O. S. 164 ; 4 W. U. 210. 


Annoiatirms : — Apld. Seaton v. (1870), L. U. 11 

Eq. 591. Distd. WllliamH v. Monrun, 11906] 1 Ch. 804. 

2760. Proviso for redemption on payment of 
principal at distinct date — No foreclosure before date 
fixed — Notwithstanding breach of covenant for 
periodical payment of interest — Proviso apart & 
distinct from covenant.] — A mtge. of a reversionary 
share in the proceeds of realty & in personalty in 
ct. contained a proviso for redemption upon 


payment, on or before the death of the life tenant, 
of the principal sum, “ with interest for the same 
in the meantime ” at the specified rate. Then 
followed distinct covenants for payment of princi- 
pal on the life tenant’s death, & of interest in 
the meantime half-yearly respectively ; but the 
proviso did not refer to these covenants. When 
the life tenant died some thirteen years* interest 
was unpaid : — Held : the proviso for redemption 
was a distinct contract & the covenant for pay- 
ment of interest ought not to be imported into it ; 
&, therefore, the mtgee. ’s right to ^1 the interest 
unpaid, which was expressly given by the proviso, 
was unaffected by any stat. limitations or principle 
of equity. — Re Turner, Turner r. Spencer (1894), 
43 W. B. 153 ; 39 Sol. Jo. 59 ; 13 B. 132. 
Annotation : — Apld. Williams v. Morgan, 11906] 1 Ch. 804. 

2761. .] — A mtge. of 

Jan. 30, 1900, contained the following pix) visions : 
(a) A covenant to pay the principal on Jan. 1, 
1914, “ with interest that may be then due ** 
at a specified rate ; (6) A covenant to pay interim 
interest half-yearly on specified days ; (r) A con- 
veyance of the property “ subject t-o tlu^ proviso 
for redemption hereinafter contained ” ; (d) A 

proviso that the mtgt'e. would not (iall in the 
principal before .Tan. 1, 1911, if the half-yearly 
interest were paid on the spi^cified days or witliin 
twenty-one days then'of ; (e) A proviso that the 
mtgor. should not j)ay off th(^ principal before 
Jan. 1, 1914 ; if) A proviso that if the mtgor, 
should on Jan. 1, 19H, i)ay the principal, “ with 
interest for t-ho same; in th(^ meantime at the 
rate aforesaid that may be due unpaid,” the 
mtgee. would rtx*onvey. *rh(^ mtgor. having paid 
an instalment of int-erc'st t wi‘nty-H(‘ven days after 
the 8p(jcified day, the* mtg(M^ sued f(»r foreclosure : 
— Held : on the cf)nHtruction of the deed, th(j 
pi’oviso for redemption did not import a condition 
that int4ir(‘Kt was to bt^ i)aid half-yearly on the 
specified days or witliin twenty -one days thereof, 
A, consequently, as tlaTc^ was no condition broken, 
the mtgee. ’s (*Ktate was not absolut.e at law, Sc 
there ccmld be no foreclosure. — WlLi.iAMH v, 
Morgan, |1906J 1 Ch. 801 ; 75 L. J. Ch. 480 ; 
94 1.. T, 473 ; 50 Hoi. Jo. 420. 

(c) Loan for Term Conditional on Payment of 
interim Interest, 

2762. Default in payment or breach of mort- 
gagor’s covenants — Effect of.] — A mtge. made for 
£450 x>ayable at the end of five years, with interest 
at 5 per cent, in the mean time. About two 
months before the end of thfj five years, the mtgee. 
assigned over the mtge. for £560, being the principal 
& intercjst then due. The £560 shall carry interest, 
though the five years w(;re not tdapsed ; the mtge. 


taken. — Greenshields v. Blackwood 
(1858), 1 Ch. Ch. 60.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 2. ~ 
B. (0). 

2768 i. Mortgagee to eider dr enjoy 
till demand—Wetsh mortgaue.h-O Con* 
NELL V. Cummins (1810), 2 1. Eq. I*.. 
251.— IR. 


PART XIII. SECT. 7, SUB-SECT. 2.— 
B. (d). 

2769 1. Foreclosure on default. ]--ln 
an action for fonoclosiire RPO“ » “W- 
which contains a clause wWch the 
principal faUs due upon default niade 
in parent of any ^talmcnt of 
Interest, If pltf. claims the benefit of 
Se danse, k calls in the whole mt«e. 
debt, he Is bound by his ele^on & 
must accept principal, Intere^, A c^ts, 
whenever tendewi, although he does 


not pray for a personal order for Im- 
inedlate payment. — C kuso v. Bond 
(1882), 1 O. It. 384.— CAN. 

2769 IJ. .] — Farmkws Loan & 

Trust Co. v. Nova .Scotia Ckntrai. 
llv. (1892), 24 N. 8. It. (12 It. & U.) 
542.— CAN. 

2769 111. .]— McDouoall & Hk- 

coRD r. York (1908), 1 AJUt. L. It. 
59.— CAN. 

2759 Iv. ~WiLL8<jN V. Thomp- 
son (1914), 300. L. It. 502 : 31 O. L. It. 
471 ; 19 D. L. It. 593 ; 6 O. W. N. 
506.— CAN. 

2769 V. .] — Little v. Hall 

(1917), 23 B. C. It. 321.— CAN. 

2769 vl. .1 — Scottish Temper- 
ance Life Assurance Co. «• Johns'idn 
(B. C-). 119181 1 W. W. R. 402.— CAN. 

2769 vii. .1— Roddy r. Wiluams 

(1845), 3 Jo. 6t Lat. 1.— IR. 


2769 Vill. .] — He PllENDEKOAST 

(I8.i0>, 2 Jr. Jur. 145.— IR. 

PART Xlll. SECT. 7, SUB-SECT. 2.— 
B. (6). 

2762 1. Default in payment or breach 
of imtrtyagor's covenants — Effect of .\ — 
A iiilipi. docfd dattid Oct. 16, 1866, 
u'ovideil f<ir payment of the principal 
II thrtjc yeapH, Sc ln(>er«}Ht meanwhile 
at twelve per half yearly, uii 

Apr. 16. & Oct. 16, In every year ; Sc 
declared that to Hocure prompt pay- 
ment of said InteroMt the mtgee. would 
take at the rate of ten per cent. If the 
inUtrest was paid on the said Apr. 17, 
Sc Oct. 16, roHpcctivcly : — Held: tho 
first nderenco to the day being un- 
equivocal must govern ; tho interest 
was due on the 16th ; Sc not having 
boon paid then, a bill on the 17 th to 
foreclose was not irregular. — Bennett 
V , Foreman (1868), 15 Gr. 117.— GAN. 
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{gh Wi&^Uh&C. (a).] 

being forfeited by the non-payment of the interest. 
— Gladwyn V. Hitchman (1690), 2 Vern. 135 ; 
1 Eq. Cas. Abr. 287 ; 23 E. K. 695. 

2763. .] — Deed of mtge. at 5 per cent. 

contained a proviso that as often as the interest 
should be paid half-yearly on the days appointed, 
or within three months next after each, so much 
should be deducted as would make the interest 
3J per cent. By a separate agreement, mtgee. 
covenanted not to call in the money within five 
years, unless the interest should be in arrear. The 
first half year’s interest not having been tendered 
till after the throe months, but tlie second half 
year’s interest before : — Held : (1 ) mtgee. was only 
entitled to interest at 5 per cent, for the half year 
which had been tendered after the time ; (2) in 
consequence of the default, he was entitled to call 
in his money. — Htanhope v. Manners (1763), 2 
Eden, 107 ; 28 E. It. 873, 1.. C. 

Annniaiion : — As to (2) Distd. Williams v. Morean, [1906] 

1 Ch. 804. 

2764. .] — Where an agreement for a 

mtge. contains a stipulation that the principal 
money shall not be called in for a certain time, 
the ct., in settling the form of the deed, will, 
although the agreement be silent on the subject, 
insert a proviso that the postponement shall be 
conditional on punctual i)ayment of interest, &, 
if thc5 property be leastdiold, on observance of the 
covenants ; so that, if the mtgor. should make 
default in either of these respects, the mtgee.’s 
remedies by sale or foreclosure will immediately 
arise. — Heaton v. Twyfohd (1870), L. R. 11 Eq. 
591 ; 40 L. J. Ch. 122 ; 23 L. T. 648 ; 19 W. R. 
200. 

2765. What constitutes.] — A policy subject 

to a charge in favour of the insurance co. was 
mortgaged, the mtgor. covenanting to do & 
suffer nothing whereby the policy might become 
voidable or void. Under the terms of the mtgor.’s 
agreement with the co., the co. took over the 
policy at its surrender value upon the mtgor.’s 
default in payment of interest to the co. Upon 
the mtgee. ’s seeking to foreclose on an alleged 
breach of the mtgor.’s covenant : — Held : the 
mtgee. was not entitled to foreclose, inasmuch as 
the mtgor. liad done nothing in breach of the 
covenant. — Sapio v. Hackney (1907), 51 Sol. Jo. 
428. 

2766. Waiver.] — Stanhope v. Manners, 

No. 2763, ante. 

2767. .] — Agreement in writing not 

to call in a mtge. for two years, the mtgor. fulfilling 
his covenants. On one occasion within the two 
years interest was not paid on the day, & the mtgee. 
shortly afterwards, after giving notice that he was 
no longer bound by the agreement, demanded 
received payment of the interest &> incidental 
costs : — Held : this was a waiver of the default ; 
& injunction granted to restrain an ejectment 
brought within t)}e two years. — Lanoridgk v. 
Payne (1862), 2 John. & H. 423 ; 7 L. T. 23 ; 
10 W. R. 726 ; 70 E. R. 1124. 

AwioiaHoti : — CoilBd. Koeiie v, Bisooe (1878), 8 Ch. D. 201. 

2768. .] — A mtgee. agreed with the 

mtgor. that if the interest was duly &> punctually 
paid the princix)al should remain for two years. 
Six months’ interest became due &; was demanded 
but was not paid ; & the mtgee. then demanded 
payment of principal & interest. Three days 
afterwaiHls the mtgor. paid the six months’ interest, 
which was received by the mtgee. : — Held : the 


mtgee. had not thereby, nor b^ a subsequent un- 
accepted offer to receive an instalment, waived 
his right to call in the principal. — ^K eene v. 
Biscoe (1878), 8 Cb. D. 201 ; 47 L. J. Ch. 644 ; 
38 L. T. 286 ; 26 W. R. 552. 

AnnoteAion: — Be!d. WiUlomfl v. Morgan (1006), 94 L. T, 473. 

2769. Effect of giving further charge — Agree- 
ment that further charge should not be redeemable 
until payment of whole amount.] — ^Pltf. was trans- 
feree of a mtge. on defts.’ property, the original 
mtge. deed containing a personal covenant by the 
mtgee. not to proceed for the recovery of the 
mtge. money until the expiration of a notice. 
After the transfer pltf. made a further advance 
to defts. on the security of a deed further charging 
the same property, defts. agreeing that it should 
not be redeemable until the payment of the whole 
amount due to pltf. On a bill by pltf., who had 
not given the notice, praying for an account of 
what was due on his securities, & for payment 
or foreclosure: — Held: (1) assuming the cove- 
nant as to notice to affect the right to foreclose 
the original mtge., it did not affect pltf.’s rights 
under the subsequent mtge. ; & (2) as defts. had 

rccluded themselves by their agreement from 
eing admitted to redeem the subsequent without 
also redeeming the prior mtge., pltf. was entitled 
to the relief which he asked for. — H aywood v. 
Gregq (1875), 24 W. R. 157. 

(/) Equitable Mortgagees and Charges. 

2770. Effect of default In paying Insurance 
premiums.] — Where A. & B. jointly interested in 
a policy of assurance agreed to keep it up for their 
mutual benefit, paying the premium m certain 
proportions, & B. ceasing to pay his portion of 
the premium, the whole was paid by A. : — Held : 

A. was entitled to a foreclosure decree against 

B. — Parker v. Anglbsea (Marquess) (1871), 25 
L. T. 482 ; 20 W. R. 162. 

277Ca. .] — Ford v. Tynte, No. 1593, ante. 

(g) Effect of pending Actio7x of puisne 
Incumbrancer. 

2771 . Prior incumbrancer’s rights untrammelled.] 

— ^A mtgee. of a devisee filed a bill to enforce his 
security, & obtained a decree containing an in- 
quiry as to the incumbrances on the estate. 
Immediately afterwards a legatee, whose legacy 
was charged on the estate & had priority over 
the mtge., filed his bill to have the legacy raised : 
— Held : the decree in the other suit was no bar 
to his proceeding with his suit, for a prior incum- 
brancer is not bound to go in under a decree 
obtained by a puisne incumbrancer, but is at 
liberty to institute a suit of his own. — ^Arnold 
V. Bainbrigge (1860), 2 De G. P. A J. 92 ; 46 
E. R. 657, L. JJ. 

{h) Effect of Notice hy Mortgagor to pay off 
Mortgage. 

2772. Actual payment essential to preclude fore- 
closure.] — Grugeon V. Gerrard, No. 1611, ante. 

ij) Bankruptcy of Mortgagor. 

211Z. Whether mortgagor’s rights interfered 
with — Mortgage fraudulent in character.] — A 
father purchased a piece of land, & took an agi^- 
ment that the vendors would convey it to him. 
He afterwards built a granary, A allowed his 
sons to occupy the premises for their business. 
They supplied goods to their father to the amount 
expended by him in building the granary, they 
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IFaivcr.)— Ee Taaffx’s Estatb (1864), 14 I. Ch. R. 347 ; 16 Ir. Jur. 18.— IR. 
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erected other buildings on the land of greater 
value. The father, pending these transactions, 
became surety for his sons to certain bankers for 
£10,000. The sons afterwards surreptitiously 
obtained possession of the agreement ; & one of 
them, representing that his father had given the 
land to them, signed his father’s name on the 
blank leaf of the agreement, & deposited it with 
pltfs., who were bankers, to secure their cash 
credit. The sons afterwards became bkpt. ; the 
son depositing the agreement was, upon several 
indictments, convicted of forgery ; &; the father 
was required to pay the £10,000 for which he was 
surety. Upon a bill, by pltfs., to obtain the benefit 
of the deposit made with them : — Held : the sons 
had a lien on the land to the value of the goods 
supplied to the father & the money expended by 
them in building ; the deposit of the agreement, 
though made under false representations, was good 
to the extent of that lien ; pltfs. had no notice 
of the father’s interest ; the father, as against 
pltfs., was not entitled to any set-oil in respect 
of his subsequent liability as surety ; & a decree 
was made to foreclose the security in favour of 
pltfs. as against the sons, vdth costs, A: as against 
the father, without costs.— Unity Joint Stock 
Mutual Banking Assocn. v. King (1858), 25 
Beav. 72 ; 27 L. J. Ch. 585 ; 31 L. T. O. S. 128 ; 
4 Jur. N. S. 470 ; 0 W. B. 2(ii ; 53 E. K. 503. 


Annotations: — ^Mentd. Millard v. Harvey (1804), 11 L. T. 300 ; 
Plimmer v. Wollliigrtoii Corpu. (1884), 0 App. Cas. 600. 
2774 , .] — Where a trustee has been ap- 

pointed under a liquidation of the attairs of an 
equitable mtgor., the mtgee. may, instead of 
applying in bkpcy., proceed in Ch. against the 
trustee for the purpose of having the security 
realised, the jurisdiction in Ch. not being taken 
away by Bkjjcy. Act, 1809 (c. 71). — White f. 
Simmons (1871), 0 Ch. App. 655 ; 40 L. J. Ch. 
089 ; 19 W. R. 939, L. C. 

Annotations : — Apld. (’oiiltlmrst v. Smith (1873), 20 L. T. 
243. Refd. Jenney v. Holl (1870), 2 Ch. H. 547 ; lie 
Hart, Ex p. Fletcher (1878), 9 Ch. D. 381. 


C. Who May instituie Proccedinga, 

(a) Legal Mortgagee. 

2776 . Trustee of mortgagee — Must be made 
party.] — On a bill to foreclose, by W. it appeared, 
that the mtge. was made to 11. who was a trustee 
for W. by whom the mtge. money was advanced ; 
— Held: H. must be a party to the suit. — Wood 
V, Williams (1819), 4 Madd. 180 ; 50 E. K. 070. 
Annotations .—Apld. Scott r. Nicoll, HampHon v. Mcoll 

(1827), 3 Ru8h. 476 ; Ulcheiis v. Kelly (1854), 2 .Sm. dc G. 

264. 

2776 . Assignee — Bankrupt mortgagee — In- 
demnity by equitable mortgagee.] — The ct. will 
order assignees of a bkpt. mtgee., who has pledged 
the mtge., to take measures for foreclosure, on the 
equitable mtgee. indemnifying them, & under- 
taking for a proper application of the proceeds. 
— He Rucker, Ha: p. Coles (1832), 1 Deac. dc Ch. 
100 ; 1 L. J. Bey. 18. 

Annotation : — Bsfd. He Rucker, Ex p. Rucker (18.34), 3 

L. J. Bey. 104. 

2777 . Right to benefit of foreclosure suit 

instituted.] — (1) A. mortgaged to B., who tiled a 
bill of foreclosure, & B., pending the suit, assigned 
to C., who mortgaged to D., & became insolvent. 

D. filed a supplemental bill to have the benefit 
of the suit for foreclosure :—Held : he was entitled 
to such relief. 


(2) A mtgee. filed a bill of foreclosure, & pend- 
ing the suit, transfered the mtge. to A., who 
transfered it to C. : — Held : the extra costs thus 
occasioned were not to bo charged against the 
mtgor. 

(3) Pending a suit, by a first mtgee. to fore- 
close, pltf. obtained a transfer from the second 
mtgee. : — Held : the costs occasioned were charge- 
able against the estate. 

(4) A. mortgaged a leasehold property. Sc after- 
wards specifically bequeathed it to P. & B., on 
certain trusts for C., 1). & E. : — Held : 0., D. Sc 

E. were proper parties to a bill to foreclose. 

(5) A mtgee. had been in i)ossession. She 
transfered the whole of her intci*est, & afterwards 
became insolvent. Her assignees were made 
defts. to a bill of foreclosure : — Held : their costs 
ought not to be charged on tlu* mtged. estate, 
but on pltf. — Coles v. Eon rest. Ward v. Forrest 
(1847), 10 Beav. 552 ; 50 E. R. 094. 

2778. Transfer without notice.] — A., & B., 

mtgees., transferred their mtge. to jjltt., who gave 
no notice to the mtgors. Hubscquently the 
mtgors., intonding to r(*deem, paid the amount 
secun»d by the mtge. to th(^ solrs. of A. B., 
without ascertaining that they were authorised 
to receive it. The solrs. mi8appropriat€‘d the 
money. A. B. execut^'d a deed prepared by 
their solrs., but without ix^rusing the same or 
knowing its contents, wdiich contained a recital 
acknowledging the receipt of the money, Sc which 
purported to convey the property by tht^ direction 
of the mtgors. to their nominee's. 'J’h(ire was no 
))roper recei)>t intlor8(*d on the deed. Pltf. having 
filed his bill for forecloaun^ against the mtgors. ; 
— Held : the transferee of tlie mtge. was entitled 
to a dt^cree ; the payment to the solrs. had been 
made by the mtgors. in their own wrong. — 
WiTHiNGTON r. Tate (1889), 4 (4i. App. 288 ; 20 
U. T. 037, L. C. 

Annotafion Hr Sout.hamploirH KHtato, Alien v. 

Houthaiiipton, Hunfuthor’H C'lulni (1880). 16 Oh. 1). 178. 

2779 . Transferee’s right subject to 

equities.]— In 1880, a mtge. debt for £1,500 was 
duly' transferred ^ tluj mtged. propeity was 
conveyed, by way of security, to F., pltf., the 
mtgor., being a party. Several 8ubHc<|uent trans- 
fers, to which the ])ltf. was not a party, were 
macle, & in Feb. 1890, the mtge. debt Sc the secu- 
rity were vestod in onts A. In 1892 the pltf. gave 
11., her solr., the money to pay off the mtge., which 
he did not dc», though h(i continued to pay interest 
on the mtge. as it became due to the transferee 
for the time Ixfing, Pltf. made no inquiry in 
1892 for the roconveyancjo nor for the title deeds, 
but left the whole mattor in the hands of her solr. 
In Oct. 1897, A. transferred tin? mtge. debt Sc the 
property to II., Sc the next day H. transferred 
the same to defts., to whom the deeds were handed. 
The cheque for £1,500 from deft, was paid by H. 
into his private account, Sc the cheque to A. was 
drawm by II. on his linn’s account, wFiich was then 
in funds, at another bank. In Dec. 1890, applica- 
tion was mofle by deft, to pltf. for arrears of 
interest, Sc the fraud was discovered* On an 
action by pltf. to establish her priority over deft., 
Sc for a rcjconveyance of the mtged. property ; — 
Held : on the transfer to H. the mtge. debt became 
discharged. Sc he held the property as trustee for 
pltf. ; deft., having taken the transfer from H. 
without the privity of the mtgor., could only 
hold it against the mtgor. subject to the state 
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«. Hikd^n V . Yeo- 

mans (1845), Res. ISc £q. Jud. App. 


68.— AUS. 

r. .1 — McLean v. Chisholm 

(1895), 27 N. 8. H. 492.— CAN. 

t. Puisne mortgagee *] — Mata Din 


Kasodhan V , Kazim Husain (1891). 
1. L. R. 13 All. 432.— IND. 

s. .1 — Rothsrah V . Webh 

(1841), 4 1. Eq. R. 52.— IR. 
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of account between H. & the mtgor., & as between 
them the debt was non-existent ; pltf. had never 
lost the right to redeem, & directly the agent, 
who had received the amount to pay oft the 
mtge., became himself the transferee, the debt 
was extinguished, & no transferee from him could 
treat the debt as a subsisting charge upon the 
property, & pltf. was therefore entitled to priority 
& to have a reconveyance from deft. — Turner v. 
SmTii, [1901] 1 Ch. 213 ; 70 L. J. Ch. 144 ; 83 
L. T. 704 ; 40 W. K. 186 ; 17 T. L. R. 143 ; 45 
Sol. Jo. 118. ^ ^ 

Annotaliona : — Reid. Powell v. Browne 97 L. T. 

854 ; Be Lisle v. Union Bank of Scotland, [19141 1 Ch. 

22 . 

2780. Solicitor mortgagee — Mortgage to secure i 
costs — Order for taxation immaterial.] — The client ■ 
of a solr., gave him a mtge. to secure previous | 


advances & costs. Having subsequently dis- 
charged him from being his solr., he obtained an 
order at the Rolls for delivery & taxation of his 
bill of costs, whereby the solr. was prohibited from 
commencing any suit in respect of the bill pending 
the reference ; but he did not serve it properly 
on the solr., & took no steps to enforce it. Up- 
wards of six months after the order was obtained, 
the solr. filed a bill to enforce his security : — 
Held : the order was no bar to the suit. — Thomas 
V. Cross (1864), 6 New Rep. 148 ; 11 L. T. 430 ; 
29 J. P. 4 ; 10 Jur. N. 8. 1163 ; 13 W. R. 166, 
L. C. 


2781. Trustee mortgagee.] — Tennant v. Tren- 
CHARD, No. 2309, ante. 

2782. After winding up order directing inquiry 
as to priorities — Made in presence of mortgagees.]— 

An order in a winding up directing inquiries to 
ascertain the priorities of the incumbrancers of 
the co.’s property raises no equity to prevent an 
action for foreclosure being brought by persons 
claiming to be first mtgees., in whose presence 
the order had been made, & who had obtained an 
order to attend the proceedings & to have their 
costs made costs in the winding up ; but leave to 
bring the action was given on the terms that, 
notwithstanding the latter order the costs of 
attending the i)roceedings should be in the dis- 
cretion of the ct. — Re Hamilton’s Windsor 
Ironworks Co., Ltd. (1879), 40 L. T. 669 ; 
nom. Re Hamilton’s Windsor Ironworks Co., 
Fx p. General Credit & Discount Co. (No. 2), 
27 W. R. 827, C. A. 

Aruioiatiotk Reid. He Brown, Bajioy & Dixon, Ex p. 

UobortH & WrifiTht (1881), 30 W. li. 6. 


(5) Co- Mortgagees. 

2783. Right of one mortgagee to sue alone — For 
his proportion of mortgage debt.] — Lowe v. Mor- 
gan (1784), 1 Bro. C. C. 368 ; 28 E. R. 1183. 
Annotation : — Retd. Re Oontiueutal Oxygon Co., Elias v. 

Continont-al Oxygon Co., [1897] 1 Ch. 511. 

2784. .] — (1) A person entitled to 

part only of a sum of money due on mtge., cannot 
file a bill for a foreclosure of the same part of the 
mtged. estate. 

(2) There can be no redemption or foreclosure 
unless tlie parties entitled to the whole of the 
mtge. money are before the ct. — ^Palmer v. 
Carlisle (Earl) (1823), 1 Sim. & St. 423 ; 67 
E. R. 169. 

Annotation : — Oenerally, Retd. Rt Continental Oxygen Co., 
Elias V, Continental Oxygen Co., [1897] 1 Ch. 611. 


2785. Mortgagees tenants in common of 

mortgage money — Representatives of deceased 
mortgagees to be Joined.] — Where a mtge. is m^e 
to several persons jointly, they are, in equity, 
tenants in common of the mtge. money, & the 
representatives of such of them as niay be dead 
are necessary parties with the survivor to a bill 
for foreclosure or redemption. — ^Vickers v. Cowell 
(1839), 1 Beav. 529 ; 8 L. J. Oh. 371 ; 3 Jur. 864 ; 
48 E. R. 1046. 

2786. Mortgage of tolls.] — The trustees of 

a turnpike road borrowed a sum of money from A. 
on the security of the tolls, & they assigned to 
him such proportion of the tolls as the sum 
advanced bore to the whole principal money ad- 
vanced on the credit of the tolls ; — Held : the 
other mtgees. of the tolls were necessary parties 
to a suit, by A. against the tmstees, to obtain 
payment of arrears of interest out of the tolls to 
be received. — Mellish v. Brooks (1840), 3 Beav. 
22 ; 9 L. J. Ch. 362 ; 4 Jur. 739 ; 49 E. R. 9. 

2787. .] — Under a local turnpike Act, 

a mtgee. of the tolls, who took possession, was 
bound to pay the interest on all the mtges. pari 
passu, but the principal was only to be paid by 
means of a sinking fund. Under the general 
Turnpike Act, a mtgee. in possession was autho- 
rised to pay the principal as well as the interest. 
Some mtgees. took possession, & one of the trustees 
of the road filed a bill against them for an account : 

-Held : the other mtgees., being interested in 
the question as to the payment of the principal 
moneys, were necessary parties to the suit. — 
Watts v. Eglinton (Lord) (1846), 1 Coop. temp. 
Cott. 25 ; 15 L. J. Ch. 412 ; 7 L. T. O. S. 405 ; 
47 E. R. 726, L. C. 

2788. Mortgagees unwilling to sue being 

made defendants.] — Where a mtge. is made to 
two for a sum of money, of which each had lent a 
portion, one of the mtgees. may file a bill of fore- 
closure, making the other mtgee. deft., & pltf. in 
such a suit is entitled to the usual decree of fore- 
closure, on default of payment of the whole mtge. 
debt, in the proportions due to pltf. & deft, re- 
spectively, together with their respective costs. 
— Davenport v. Jambs (1847), 7 Hare, 249 ; 12 
Jur. 827 ; 68 E. R. 102. 

AnnoicUvm • — ^Rsfd. Re Continental Oxygon Co., Ellas v. 

Continental Oxygen Co., [1897] 1 Ch. 511. 

2789. .] — A. mortgaged to B. in fee ; 

B. died, having devised the mtged. estate to C. & 
D. D. subsequently advanced money to A. on 
the same security : — Held : C. was alone entitled 
to file a bill for foreclosure, & D. was properly 
made a party deft. — Remer v. Stokes (1856), 4 
W. R. 730. 

2790. .] — One of several mtgees. can 

bring an action to foreclose the mtge., making 
his co-mtgees. defts., if they are unwilling to be 
joined as co-pltfs. or have by their acts precluded 
themselves from being made co-pltfs., &, senible : 
even if they are opposed to the foreclosure. — 
Luke v. South Kensington Hotel Co. (1879), 
11 Ch. D. 121 ; 48 L. J. Ch. 361 ; 40 L. T. 638 ; 
27 W. R. 514, C. A. 

Annotations: — ^Retd. Palmer v. Mallett (1887), 36 Ch. D. 

411 ; Webb v. Jonas (1888), 39 Ch. D. 660 ; Re Con- 
tinental Oxygen Co., Elias e. Continental Oxygen Co., 

11897] 1 Ch. 511. 

(c) Equitable Mortgagee. 

2791. Second mortgagee— -Right to foreclose 
mortgagor — & third mortgagee — Necessity for 
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b. Second mortgaoee.] — A subse- 


quent incnmbranoer is entitled to a 
sale upon the usual terms, where pltl. 
is an equitable mtgee. by deposit of 
title deeds, as well as when the mtge. 


is by deed,— K err v. Bebex (1866), 12 
Or. 204.— CAN. 

c. .1 — Kanti Ram v. Kdtu- 
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Joinder of tot mortgagee.]— A second mtgee. mav 
lUe a Dill of foreclosure against the mtgor. & third 
m^ee. without making the first mtgee, a party. 
—Bose v. Page (1829), 2 Sim. 471 ; 57 E, R. 864. 

AniMtaiion: — ^Reld. Briscoe v. Kenrick (1831), 1 L. J. Ch. 

116 . 

2792. Without redeeming first mort- 

gage.] — Slade v. Bigg, No. 2250, ante. 

2793. Right to account against first 

mortgagee—Mortgage of rates & tolls in shipping 
company.] — T., a mtgee. of rates tolls of a navi- 
gation CO., having a power to enter & receive tolls 
in default of payment, but no covenant from the 
CO. to pay the money borrowed, has notice of a 
prior mtge. to the manager of the co., & files a bill 
for foreclosure, & for an account against prior 
mtgee. Demurrer to the bill for want of equity 
overruled, with costs. — Thornton v. I’ortsmoitth 
& Arundel Navigation Co. (1845), 1 Holt, Eq. 
56 ; 71 E. R. 669. 

2794. Equitable mortgagee with agreement for 
legal mortgage.] — An equitable mtgee., who has 
an agreement that, if called upon, tlie mtgor. will 
execute a valid legal mtge. of the property, is 
entitled to a decree to foreclose or to sue for a 
sale.— A ustin v. (^iiask (1850), 16 L. T. O. S. 279. 

Z>. Whether Foreclosure or Sale the Appropriate 
Remedy, 

(a) Devolution of Mortgagor's Estate on Crown* 

2795. Forfeiture owing to felony — Former prac- 
tice — Mortgagee ordered to hold till redemption by 
Crown,] — Lutwicm’s Cask (circa 1729), cited in 
2Atk. 223; 20 E. K. 538. 

2796. — — .] — The title deeds of a 

leasehold estate wcrc^ dcposittjd with bankers, by 
way of equitable mtge., for securing the balan(;e 
of a running acrcount. The party making the 
deposit was subsoqutmt-ly convicted of felony. A 
bill was filed by the bankers, claiming to be equit- 
able mtgees. by virtue of the dejiosit, against the 
A.-G., for a sale of the property : — Held : the ct. 
had no jurisdiction, the legal estates being in the 
Crown, to decree a sale of the e,state, nor any jiower 
to compel a conveyance by the Crown of the legal 
estate ; but only l-o declare pltfs., as equitable 
mtgees., entitled to liold possession of the property, 
until the Crown should think lit to redeem. - - 
Hodge v. A.-G. (1839), 3 Y. & C. Ex. 342; 8 
Jj, J. Ex. Eq. 28 ; 160 E. K. 731. 

AnnoUttions :~Vlenid, Burjrh<!.s r. lllUl) 2 (^h. 1.31) ; 

Dynon v. A.-U., 1 11)1 1 ] 1 K. H. 410. 

2797. Foreclosure as against subsequent 

mortgagees — Sale against Crown.] — Mtgor. having 
been outlawed, the first mtgee. obtained a decree 
to foreclose subsequent mtgees., A:, if they should 
not redeem, to sell against the Crmvn. — Scott v. 
Kobarts (1856), 4 W. R. 499. 

2798 . Order for account & sale—No Juris- 

diction to order Crown to convey.]— Where a 
mtgor. of leaseholds had been convict^<i of a felony, 
the ct., at the insta-nce of an equitable mtgee., 
made a decree for an account &> for a sale of the 
mtged. premises, & directed the purchase-money 
to be brought into ct., with liberty to the A.-G. 
to apply for payment out of the balance thereof, 
after satisfaction of the mtge. debt At costs ; but 
considered it had no jurisdiction to direct a con- 
veyance by the C'rown. — Hancock v, A.-G. (1864), 


33 L. J. Ch. 661 ; 10 L. T. 222 ; 10 Jur. N. S. 
557; 12W. R. 569. 

An^ation PoUd. Bartlett v. Roes (1871), L. R. 13 Eq. 

3U5. 

•] — See, now. Forfeiture Act, 1872 (o. 23), 

generally. Criminal Law, Vol. IX., pp. 494 
et aeq. 

2799. Mortgagor dying Intestate ds without heirs 
— Mortgage by deposit of deeds.] — Equitable 

mtgee. may sell against Crown. Sembte : no 
escheat of an equitable interest. — Prescott v, 
Tyler (1837), 1 Jur. 470. 

Annotations Diftd. Hodjfoa v. A.-G. (1839), 8 L. J. Ex. 

Eq. 28. Mentd. Masiilipatain. Oollootor v, Oavaly Ven- 

oata Narralnapah (1861). 8 Moo. Ind. App. 529. 

2800. Mortgagor dying Intestate, unmarried & 
Illegitimate — Order for sale — With liberty to apply 
to Crown for conveyance.] — A. died intestate, un- 
maiTied & illegitimate, having mortgaged his 
real estates to R. for five hundred years, having 
subsequently mortgaged them to fa. for an addi- 
tional sum, by deposit of the title deeds. The 
fee simple was not worth the mtge. money ; — 
ffeld : nevertheless, the mtgor. could not be 
deemed a bai*e trustee for the mtgee., within 4 & 
5 Will. 4, c. 23, 8. 2, so as to deprive tlie Crown of 
the equity of redemption ; but it was ordered 
tliat tl)c estate should bo sold in the administra- 
tion of assets, <te B. declarcMi a purchaser, with 
liberty to apply to the Crown for a grant of the 
fee simple. — llooEris v, Maulk (1811), 1 Y. At C. 
Ch. Cas. 4 ; 62 E. R. 765. 

(b) In Cases of Mere (Charge. 

2801. General rule.] — Tennant r. Thenchard, 
No. 2309, ante. 

2802. Charge with power of sale.]— A convey- 
ancti of an estate to A., in trust that the same 
should stand chargeable with a sum of money Ab 
interest, & subject theretf> in trust for B., with a 
power of Side by A., upon non-paynient after 
notice, is not a rntgo. entitling A. k> bring his bill 
for foreclosuri^ but it entitlc^s him to the aid of 
the ct. in ejecting a 8al(\ — S ampson v, PATnsoN 
(1812), I Hare, 533; 6(i K. Tl. 1143. 

Anmtlntions ; -Dlltd. Htamrrtrd. Mpaldinx^r. BoHten Banking 

C'4>. V, Hall (1H62), K Jur. N. S. 420. Oonid. He Owon, 

(18J)4J 3 (;h. 220. Reid. He Jiloyd, Ideyd v. Lloyd, 11903) 

1 Ch. 385. 

2803. Importance of court being able to 

decree foreclosure.] — An implied power of sale in 
the exor. of a mtgor., arising frcirn a direction in 
the will to pay debts, will not en«,ble the ct. to 
dirc;ct the sale* of the mtged. estate if it cannot 
make a decixie for foreclosure. — Bolton v. Stan- 
NAHD (1858), 27 L. J. Ch. 815; 31 L. T. O. S. 
310 ; 4 Jur. N. S. 576 ; 6 W. H. 570. 

2804. Judgment creditor's charge — Judgments 
Act, 1838 (c. 110), s. 14.] — A judgment creditor 
having registered his judgment under above Act, 
is not entitled to a <lecree for foreclosure, but only 
to one for side. — J^ootnek v. Sturgis (1852), 6 
I)e G. & Srn. 736 ; 21 L. J . Ch. 741 ; 19 li. T. O. 8. 
324 ; 64 E. U. 1322. 

AnnoUuUm : — OoDfd. Tuokloy v. Thompison (1860), 1 John. 

& H. 120. 

2805. .] — D’Auveiigne v. Cooper, 

[1899] W. N. 256. 

Annotation Confd. Honack v. R/ibltiM, [1917] 1 Ch. 332. 

2806. Charge equivalent to agreement 

to execute mortgage.] — The relief to which a 


BUDDiN Mahomed (1894), 1. L. II. 22 
Calc. 33.— IND. 

d, .1 — Beni Madhub Moha- 

PATBA V, SomENDRA MOHUN TAOORE 
(1896), I. L. K. 23 Calc. 795. — IND. 

•. Morioaote- of reversionary ird^reai.} 


— He Maixett, Codoniai. MirrcAL 
Life Assitbance 8ociktv, Ltd. v. 
Mallet. [1907) V. L. R. 655.— AUS. 

f. Bank as equitable mortgagee .] — 
The chartered bankii of this provlnoo 
have a right to a decree of foreclosiura 
upon a mtge. held by them a« security. 


— Bank ok Upper Canada v. Scott 
(1858). 6 Gr. 451.— CAN. 
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2801 i. General rule.) — Shea v* 
Moore, [1894] 1 1. R. 158.— IR. 
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judgment creditor is entitled, under above Act, is 
a foreclosure, & not a sale. 

Pltf. has that which is equivalent to an agree- 
ment to execute a legal mtge. (Romilly, M.R.)* 
— Jones v. Bailey (1863), 17 Beav. 682 ; 61 
E. B. 1161. 

Annotation : — Oonsd. Tuckley v. Thompson (1860), 1 John. 

& H. 120. 

2807. Creditor ranking after first 

mortgagee — Prior In date to further charge & other 
Judgments.] — judgment creditor, ranking after 
a first mtgee., but prior in date to a further charge 
& to other judgments, held entitled to a fore- 
closure, although all the other parties insisted on 
a sale. — ^Messer v. Boyle (1850), 21 Beav. 659 ; 
62 E. B. 076. 

Annotation : — ^Folld. Thornton v. Finch (1865), 4 Gill. 

618, n. 

2808. Discretion of court.] — In Feb. 

1916, defts. bought shares subject to a charging 
order obtained by pltt. before the war. On 
June 27, 1916, pltf., without obtaining leave under 
the Courts (Emergency Powers) Acts, 1914 to 
1916, issued a summons to enforce the charging 
order against defts. by sale of the shares : — 
Held : pltf. being in the position of a mtgee. 
under the charging order was really applying for 
his proper remedy of “ sale in lieu of foreclosure,” 
& as his cliarging order was before the war, leave 
was necessary under Courts (Emergency Powers) 
Act, 1914 (c. 78), s. 1 (1) (5), as amended by Courts 
(Emergency Powers) Act, 1916 (c. 13), s. 1, (1) 
(6), although defts. had only acquired the shares 
after the war. 

1 regard the view taken by North, J., long ago 
in the case of D' Auvergne v. Cooper^ No. 2805, 
anie^ that sale & not foreclosure was the proper 
remedy ot a person having a charge under above 
sect., as merely a rule of practice, & not a question 
of jurisdiction. As a matter of convenience the 
ct. says that the charge shall be enforced not by 
foreclosure but by sale. I guard myself from saying 
there is any^ real prohibition which could prevent 
the ct., if it thought fit, from granting either 
foreclosure or a sale in lieu of foreclosure (Cozens- 
Haudy, M.B.).— Hosack v. Robins, [1917] 1 Ch. 
332 ; 86 L. J. Ch. 282 ; 116 L. T. 879 ; 61 Sol. 
Jo. 267, C. A. 

2800. Charge under will — On real estate.] — 

Testator, subject & charged with the payment of 
his annuities, devised his real estate to trustees, 
as to part for his wife for life, & then, in the first 
place, out of tlie rents, to pay the annuities, & 
subject to the life estate of his wife & the annui- 
ties to A. for life, etc. ; — Held : the real estates 
were liable to be sold for payment of the arrears 
of the annuities. — ^I^icard v. Mitchell (1851), 14 
Beav. 103 ; 51 E. B. 225. 

.4nno<o/ion Consd. He Tuckor, Tucker v. Tucker, [1893] 

2 C^h. 323. 

2810. — ~ Upon reversionary interest.] — A 

person entitled to the benefit of an equitable 
charge created by will upon a reversionary interest 
in land has no remedy by way of foreclosure, but 
only by way of sale or mtge. of such interest. — 
He Owen, [1894] 3 Ch. 220 ; 63 L. J. Ch. 749 ; 
71 L. T. 181 ; 43 W. B. 65 ; 38 Sol. Jo. 017 ; 8 
B. 566. 

.dnnolflrfiojMi -Refd. He Lloyd, Lloyd v, Lloyd, (1903) 1 

Ch. 385 ; Re Wltham, Chadburn v. Wiulleld, 1 1922) 2 

Ch. 413. 


2811. Charge of chief rent.] — Land, on wliich 
an improved chief rent, which was purchased by 
pltf.’s testator in 1853, had been reserved by a 
former vendor of the land, was ordered to be sold 
to pay the arrears of the chief rent which had 
accrued due since that date. — Horton v. Hall 
(1874), L. B. 17 Eq. 437 ; 22 W. B. 391. 
Annotations : — Consd. Hambro v, Hambro (1894), 63 L. J. 
Ch. 627. Befd. Kelsey v. Kelsey (1874), 22 W. K. 433 ; 
Re Tucker, Tucker e. Tucker, [1893] 2 Ch. 323 ; Re Young, 
Drown e. Hodgson, [1912] 2 Ch. 479. 


(c) Mortgage hy Way of Sale. 

2812. Sale.] — A. assigned to B. certain lease- 
holds for a consideration of £200 upon trust to 
sell, & out of the proceeds to defray the costs 
incurred, & then to retain the said principal sum 
of £200 &> interest, & to pay the residue to A. 
The indenture contained covenants by A. with 
B. for payment, on or before a day named, of the 
said principal sum of £200 & interest ; that the 
term was subsisting ; that B., at any time after 
default in payment of the money, might enter & 
peaceably enjoy the premises ; & an agreement 
that B. should not proceed to sell until after six 
months* previous notice had been given to A., 
demanding payment of the said £200 & interest. 
Upon a claim by B. for foreclosure ; — Held : it 
was a case for s^e, not a foreclosure, Sc an order 
for a sale might be made, though not asked by the 
claim. — Jenkin v. Bow (1851), 5 He G. & Sm. 
107 ; 18 L. T. O. S. 204 ; 16 Jur. 1131 ; 64 E. B. 
1039. 

Annotations : — Distd. Stamford, Spalding & Boston Banking 

Co. V. Ball (1862), 8 Jur. N. S. 420. Apld. KUkwood v. 

Thompson (1805), 34 L. J. Ch. 305. Re!d. He Owon, 

[1894] 3 Ch. 220 ; Re Lloyd, Lloyd v. Lloyd, [1903] 1 

Ch. 385. 

2813. .] — Kirkwood v. Thompson, No. 

2322, ante. 

2814. .] — A security in the form of a trust 

for sale is a mtge. within Beal Property Limitation 
Act, 1833 (c. 27), s. 28. 

Before 1829 L. had demised two estates to P. 
for long terms of years by way of mtge. On 
Feb. 11, 1829, P. made to L. a further advance, 
& L., by a deed to which P. was a party, but not 
a conveying party, conveyed the fee’ in those 
estates & another estate to C., upon trust for P., 
lus heirs, exors., administrators, & assigns, never- 
theless upon the further trusts thereinafter de- 
clared ; which were, to permit L. to continue in 
possession & receipt of rents till Aug. 11, &; if L. 
should then repay the further advance with 
interest, & the other mtges. charged on the pro- 
perty & thereinafter specified, to reconvey to L., 
his heirs or assigns ; but in default of payment, 
then that 0., his heirs or assigns, should imme- 
diately, or at their or his discretion, enter into 
possession, & sell the estates, &> stand possessed 
of the proceeds in trust, in the first place, to pay 
costs, then the sums due to P. with interest, & a 
sum due on mtge. to another person with interest, 
& to pay the surplus to L., his exors., adminis- 
trators or assigns. L. at the same time attorned 
tenant to P. Default having been made in pay- 
ment, P. entered into possession in 1832, Sc thence- 
forth received the rents Sc let the property. Sales 
were subsequently made of parts of the property, 
the last being in 1848, Sc C. conveyed to the pur- 
chasers, P. being a party. Sc it was agreed that all 
terms should be assigned in trust to attend. In 


PART XUI. SECT. 7, SUB-SECT. 2.— 
D. (0). 

M* Trustees fud jentUled to /ore> , 


close ,] — ^A person holding mtges. in 
trust for sale to ludeiunify him against 
loss on aooount of the mtgor., is not 
entitled to inrecloso In case ot default ; 


the only decree to which be is entitled 
is to sell, allowing the mtgor. the usual 
time for redeniption. — Baton r. 
Wujcgs llBSOl 8 Or. 252.— -CAN. 
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Ip ^ filed a bill to have the trusts 

n carried into execution : — 

HeJd: (1) the deed of 1829 did not create a trust 
of the estate for the benefit of the mtgor. which 
he could enforce, so as to bring the case Avithin 
Real Property Limitation Act, 1833 (c. 27), s. 25, 
mit was a mtge. within sect. 28 of the same statute ; 
(Z) although the deed created an express trust 
in favour of L. of the surplus proceeds of sale 
incumbrances, no relief could be given 
to pltf. on this ground, as it was not alleged, nor 
was there anything to lead to the supposition, 
that there had ever been any such surplus ; there- 
fore that the bill must be dismissed with costs. 
—Locking v. Parker (1872), 8 Ch. App. 30 ; 42 
L. J. Ch. 257 ; 27 L. T. (535 ; 21 W. H. 

L. J J . 


113, 


Apld. He Alison. Johnson r. Monnsey 
• llaiiner v, llorrldjfc (1881). 18 
iaA Consd. Warner r. Jacob (1882), 20 Ch. D. 

Koclicfoucauld v. Roust oad. (1897] 1 Ch. 

Refd.. Chapman v. Corpe (1879), 41 L. T. 22. 
As to Q) Distd. lie AliNon, Johnson v. Monnsey (1879), 
11 Ch. D. 284. (JcnerallUt Consd. Liquidation Estates 
Purchase Co. r. l\illonirli]iy. |1898] A. C. 321. Mentd. 
Sanders v. Sanders (1881), 30 W. It. 280. 

2815. .] — A security for money lent was 

made in the form of a conveyance to tlu‘ lender 
on ti^st to sell, lie entered into possession A 
remained in possession for more than twenty 
years. His de\dsees in trust agreed to sell the 
mtged. estate for a sum exceeding the amount 
then duo for principal, interest, it costs, & con- 
veyed it to th(? purchaser by a deed in which the 
trust for sale was recit(‘d : — Held : iJio devisees 
in trust could only convey as owners in fee, A the 
mtgors. had no right to the surplus of 1 h(^ purchase- 
money . — He Alison, Johnson v. Mounsky (1879), 
11 Oh. D. 284 ; 40 L. T. 234 ; 27 W. It. 537, 
C. A. 


Annotatimis : — Apld. Warner r. Jacob (1882), 20 (4». I). 
220. Reid. Cliapiiian r. C<»ri»e (1879), 41 L. T. 22 ; 
Banner V. Berridire (1881), 29 \V. U. 844 : Jloeliefoueauld 
V. IhniHted, I1S97J 1 (4i. 190 ; He Loveridtre, Oruyton r. 
Lovoridffe, (1902J 2 ('h. 859; Hv MctropollH &. (UMintlcs 
l*ermanent InveHtiiient Bldw. Soc., Oatlleld’H Cane, (19111 
1 C’h. 098. Identd. SanderH r. SanderK (1881), 19 Ch. 1». 
373 ; Nicholson v. Kiij^lund, (1920] 2 K. B, 93. 

2816. .] — Property was convoyed by a 

member of a building society to tlie Imstees, on 
trust for sale, t-o secure the moneys tlue to the 
society : — Held : the trust<<*e8 were not- c*ntitled 
to a foreclosure, but (o a decree for sfile.— S(;weit- 
ZER V. Mayiiew (1852); 31 I3eav. 37 ; 54 E. K. 
1051. 


(d) Deposit of Title Deeds, 

2817. Mortgage by deposit of deeds.]~I’AiN %)• 
Smith , No. 2200. mite, 

2818. Re Moore, Ex p, Edwards 

(1830), 1 Deac^ Oil, Ct. of It. 

Antiotation : — Reid. A’e Carter A' Justins, Aj" p, Shc'ITIeld 
Union Banking: Co. (18C.0), 13 L. T. 477. 

2819 . Mortgagor deceased — Claim by 

Crown.] — Prescott v, Tyt.er, No. 2799, ante. 

2820. Immediately before bankruptcy- 

presumed fraud on creditors — Application of pro- 
ceeds of sale.]— WTiere the petition of an equit- 
able mtgee. states that the deposit took place 
only nine days before the issuing of the fiat, & 
there is nothing to rebut the ^ presumption of 
fraudulent preference, the ct. will not make the 
usual order. — Re Walker, Ex p. Ainsworth 
(1838), 2 Deac. 563 ; 7 L. J. Bey. 33 ; svb nom. 
Re Goren, Ex p. Ainsworth, 3 Mont & R. 451, 
Ct. of K. 

^nnofoHcm .—Refd. Re Llndon, Ex p. Cloutcr (1843). 7 
Jut. 135. 


2821. Accompanied by memorandum for 

securing running balance.] — On a claim by an 
equitable mtgee. under a deposit of title deeds, 
with a memorandum for securing a running 
balance, limited to a certain amount, the ct. will 
direct a sale. — Lloyd v, Whittey (1853), 22 
L. J. Ch. 1038 ; 17 Jur. 754. 

2822. Accompanied by memorandum of 

agreement to execute legal mortgage.] — Where, 
on a. deposit of title deeds to secure the repayment 
of money, a memorandum was executed, by 
which the depositor charged the land with pay- 
ment of the money, & also agreed to execute a 
legal mtge. : — Held : the person who advanced 
the money had a right to a decree for a sale, &; 
not to a legal mtge. only. — Matthews v. Good- 
day (18(51), 31 lu J. Ch. 2S2 ; 5 L. T. 672 ; 8 
Jur. N. S. 90 ; 10 W. R. 148. 

2823. .] — WJiere there is a mtge. by 

deposit of deeds, k, the memorandum states an 
agreement to execute jv legiU mtge., a decree on a 
bill to enforce the security va 411 not direct a sale, 
but foreclosure ; but if there is no memorandum 
a sale will be directed. — L ondon Monetary 
Advance ( -o. v. Brown (1865), 12 L. T. 199 ; 13 
W. It. 490 ; subsequent proceedings (1808), 16 
W. K. 782. 

Asnttlaiion : — Apld. Ycaduaii v, JUmmI (1S««), 3« L. J. Ch. 

13«. 

2824. - -Where a bill is filed for 

foreclosure or sah^ by an equitable mtgee. by 
d<*posit, accompanit‘(l l)y a menuminduni of agree- 
ment to execute a legal mtge.. the ct. will not 
decree a sale but will order the execution of a legal 
mtge. with due provision for foreclosure of such 
legal mtge. wlien executc^d. — 'V'katman v. Reed 
(18(56), 36 L. J. Ch. 136 ; 15 L. T. 349 ; 15 W. R. 
168. 

2825. - - .j — An equitable mtgee. by 

deposit of dcHMls accompanied by an agreement to 
execute a Ic^gal mtge., is entitled to either sale or 
foreclosure. VoitK ITnion Banking Co. v. Autley 
(1879), 11 (J». i>. 205 ; 27 W. R. 704. 

2826. - With power of sale.] — An 

equitable mtge. by deposit <»f tide deeds, with an 
agreement in writing by the i)aHy making the 
deposit, to execute a formal mtge. of the property 
to the rntgci^. for the balance which might be aue to 
him, constitutes the equitable mtgii<s a purchaser for 
good consideration within 27 Eli/., c. 4, in respect 
of such balance ; & it being a term of the agree- 
ment that the mtge. to be c*.xocuted should contain 
a jH»wer of sale, the ct., on a bill to sot aside a 
prior voluntary conveyance by the mtgor., as 
fraudulent & void, under 27 Eliz. c. 4, decreed, 
that, on default of payment, the mtged. 4 >roporty 
should be sold. 

TIh? next question is, as to the form of the 
remedy to which pltf. is entitled, whether the 
decree is to give pltf. the benelit of a legal mtge. 
or to direct a sale. The decisions with regard to 
the righo of an equitable mtgee. are not uniform ; 
but, in this case, the express terms of the contract 
are, that H. shall convey the premis(?8 by way of 
legal mtge., ^ that such mtge. shall contain a full 

absolute power of sale ; tio to make the suit 
available for its objects, it is necessary that there 
should be a decree for sale. 7Tiero is no reason, 
thei’efore, why such a decree should not be made 
(WiGKAM, V.-C.). — Lister v. Turner (1846), 6 
Hare, 281 ; 15 L. J. Ch. 336 ; 7 L. T. O. S. 3 ; 10 
Jur. 751 ; 67 E. R. 919. 

2827. ^^.]— Woof v. Barron, [1873] 

W. N. 71. 
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Sed, 7. — Forecloaure or sale: Svh-aecl, 2, D. (c), (/) 
^ (f7).] 

(e) Unproductiveness or Deficiency of Security. 

2828. Security defective.] — A bill of foreclosure 
being heard on a sequestration, & the security 
being defective, the ct. decreed a sale, instead of 
a foreclosure, because if pltf. sued deft, on his 
bond, that would open a decree of foreclosure, &; 
it is usual in. such cases to refer it to a master to 
set a vahie on the estate, decree that pltf. should 
take it pro tanto. — Dashwood v. Bithazey (1729), 
Mos. 196 ; 25 E. R. 347. 

2829. .] — Where one exor. is indebted to 

testator by mtge., if the co-exors. are apprehen- 
sive he is insolvent, they should bring a bill against 
him for sale of the estate ; to pray a foreclosure 
would be improper. — ^I jUcas v. Seale (1740), 2 
Atk. 66 ; 26 E. R. 431, L. C. 

Annotation : — ^N.F. Remor v. Stokoa (1856), 4 W. R. 730. 

2830. .] — Mtgee., when personalty defi- 

cient, may pray a sale of the mtged. premises in 
the first instance, where the heir & personal re- 
presentative are the same person. — D aniel v. 
Skipwith (1787), 2 Bro. C. C. 155 ; 29 E. R. 89, 
L. C. 

2831 . At suit of tenant for life.] — As to the 

prayer of a sale, that is certainly improper : the 
tenant for life of an estate subject to a mtge. is 
not entitled to pray such relief, though the mtgee. 
himself might be, if he thought it a scanty security 
(Lord Hardwicke, C.). — Kinnoul (Earl) v. 
Money (1767), 3 Swan. 202, n. ; 36 E. R. 830, 
L. C. 

Annotations: — ^Mentd. Clinton v. Hooper (1791), 3 Bro. 

0. C. 201 ; HikIhou v. Carmichael (1854), Kay, 613 ; 

Pasret i». Paget, [1898] 1 Cli. 470 ; Hall v. Hall, [1911] 1 

Ch. 487. 

2832. Mortgagor lunatic.] — On a claim for 

foreclosure against a mtgor. who was of unsound 
mind, but not found so by inquisition, it appear- 
ing that the value of the property was much below 
the amount of the mtge. debt & interest, the ct., 
upon pltf.’s undertaking to pay deft.’s guardian 
his costs, declared that it was for the benefit of 
deft, that an absolute decree of foreclosure should 
be made immediately. — B ackhurst v. King 
(1851), 17 L. T. O. S. 175. 

2833. Defendant refusing to give security 

against plaintiff’s loss.] — (1) In an action by 
second mtgees., against subsequent incumbrancers 
& the mtgor. ’s trustee in liquidation, there being 
evidence that the sale of the property would leave 
a very small margin for the subsequent incum- 
brancers, only one of whom appeared, one time 
certain was fixed for all defts, to redeem or be 
foreclosed. 

(2) There is jurisdiction under Conveyancing 
Act, 1881 (c. 41), s. 25, (2), to direct a sale in an 
action for foreclosure without pltf.’s consent, 
although the mtged. property in question may be 
only an equity of redemption, there being prior 
mtgees. not parties to the action. The ct., how- 
ever, declined so to direct a sale at the request 
of a deft, who would not give security. — Cripps 
V. Wood (1882), 61 L. J. Ch. 684. 

Annotation : — As to (1 ) Distd. Platt v. Mendel, Gnmey v. 

Canterbury (1884), 64 L. J. Ch. 1146. 

2834. Mortgagor not appearing.] — Where, 

at the trial of a foreclosure action, pltf. asks for 
a sale of the property & the mtgor. does not 
appear, the ct. will dispense with an account of 


what is due, if it appear by the pleadings that the 
security is insufficient. — ^W illiams v. Owen (1883), 
48 L. T. 388 ; 27 Sol. Jo. 256. 

2836. .] — Charlbwood v. Hammer 

(1884), 28 Sol. Jo. 710. 

2836. Mortgage by deposit — Unaccompanied 

by agreement to execute legal mortgage.] — 
Oldham v. Stringer, No. 2699, ante. 

2837. Application based on speculative rise 

in value.] — In an action for foreclosure by first 
mtgees. of a building estate at Manchester, the 
second mtgees. & mtgor. requested a sale, & offered 
to pay into ct. a sum sufficient to meet the costs 
of sale. The value of the estate was insufficient 
to cover what was due on the first mtge. ; but 
appcts. produced evidence stating that since the 
date of the action such value had, in consequence 
of the subsequent passing of Manchester Ship 
Canal Act, increased, &> was likely continuously 
to increase : — Held : the ct. had no power to grant 
the application, notwithstanding the discretion 
conferred by Conveyancing & Law of Property 
Act, 1881 (c. 41), s. 25 (2). — ^Merchant Banking 
Co. OP London v. London & Hanseatic Bank 
(1886), 65 L. J. Ch. 479 ; 2 T. L. R. 245. 

AnnotaiUm : — Apld. Provident Clerks* Mutual, etc. Absocu. 

V. Lewis (1892), 62 L. J. Ch. 89. 

2838. Dispute as to insufficiency of security 

— Plaintiff to be guaranteed against loss.] — Nor- 
man V. Beaumont, [1893] W. N. 45. 

2839 . Sale of no benefit to either party.] — 

In an action for foreclosure in which the mtgor. 
did not appear the master certified that a certain 
sum was due to pltf. under the memorandum of 
charge, & the usual order nisi was made fixing a 
day for payment by the mtgor., & in default for 
sale of the mtged. property & application of the 
proceeds of sale in payment of what was due to 
pltf. Default was made in payment of what was 
due on the day appointed. Pltf. adduced evidence 
that the property was of less value than the amount 
certified to be due to him on the security of the 
mtge., & asked for foreclosure instead of sale. 
Deft, had not appeared to the action nor did he 
appear on this application : — Held : it not being 
for the benefit of either party that the costs of 
a sale or attempted sale should be incurred, fore- 
closure would be ordered instead of sale. — Lloyds 
Bank, Ltd. v. Colston (1912), 106 L. T. 420. 

2840. Security unproductive — Reversion.] — 
How V. ViGURES (1628), 1 Rep. Ch. 32 ; 21 E. R. 
499. 

2841. Advowson.] — Mackensie v. Robin- 

son, No. 2878, post 

2842. Mortgage of property held on lease — 

Mortgagee in possession.] — Pltf. was first mtgee., 
& in possession as such of a distillery held upon a 
lease of which about twenty five years were un- 
expired, but which was wholly unproductive. He 
filed his bill for a foreclosure : — Held : he was 
entitled to an immediate sale before deciding 
upon the questions between the subsequent 
mtgees. — Foster v, Harvey (1863), 4 De G. J. 
& Sm. 69 ; 3 New Rep. 98 ; 9 L. T. 404 ; 12 
W. R. 92 ; 46 E. R. 837, L. JJ. 

Annotations : — ^Mentd. Be GreK»?, Be Prance (1869), L. R. 

9 Eq. 137 ; Northnmboriand v. Todd (1878), 26 W. R. 

350. 

(/) Infancy of Omier of Equity of Redemption. 

2843. Grounds for ordering sale — Benefit of 
infant.] — Where a decree had been made in two 


PART XIII. sect. 7, sub-sect. 2.— 
D. (•). 

28281. Security defective .] — ^VSThoretho 
prayer of the bill is for either sale or 
foroclosui'e, the ot. will, at the instance 


of pltf., make a decree for sale. Sc, in 
the event of a sale failing to cover the 
claim of pltf., order foreclosnre. — 
BLaoHFORD V. Oliver (1860), 8 Or. 
391.—CAN. 


PART Xlll. SECrr. 7. SUB-SECT. 2.-— 
D. it). 

2S43 i. Orounds for ordering sale — 
Benefit of infant .} — The ct., where it is 
considered benefloial to the interests 
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suite, framed for the purpose of administering 
testators personal estate only, & the devisee of 
the real estate was an infant, a suit by mtgees., 
for the pTirpose of realising their security by a 
T ® premises, was properly insti- 

ti^d. In a suit for realising a mtge. security, 
where the devisee or heir of the mtgor. is an 
infant, the ct. usually directs a reference to the 
master to inquire whether a sale of the mtged. 
premises will be for the benefit of the infant ; 
but, where it is clear that such sale will be for the 
infant’s benefit, the ct. will direct a sale in the 
first instance.— Davis v. Dowdino (1838), 2 Keen. 
245 ; 7 L. J. Ch. 169 ; 48 E. R. 622. 

2844. .]— A decree for an immediate 

sale of property subject to an equitable mtge., 
where the heir of the mtgor. is an infant, may be 
made, if the ct. is of opinion that such sale would 
be for the benefit of the infant. — Redshaw v, 
Newbold (1848), 11 L. T. O. S. 372 ; 12 Jur. 
833. 

Annotation :~Folid. Cockbiirn v. Aukett (18/i5), 3 W. R. 

641. 

2845. .] — Trustees of a will whereby 

property is devised subject to rntges. sufficiiently 
represent the devisees ; & although tliere are 

infants interested in the equity of redemption the 
ct. will direct an immediate sale wliere it appears 
to be for the benefit of the infants. — C ockbuun v. 
Aukett (1855), 3 W. R. 641. 

2846. Grounds for ordering foreclosure — Infants 
doing no more than submitting rights & Interests 
to court.] — Tlie ct. vill not make an immediate 
decree of foreclosure, under 7 Geo. 2, c. 20, where 
any of defts. do not admit, though they may not 
absolutely deny pltf.’s title. Qu. : whether the 
ct. will not make such a decree against an infant, 
unless he do more than merely submit his rights 
& interests to the ct. — Rob v. Wahdle (1838), 3 
y. & C. Ex. 70 ; 2 Jur. 640 ; 160 E. R. 618. 

2847. Admission of debt by some co-owners 

— As against infant co-owners.] — A., seised in fee, 
mortgaged for a term of years. At afterwards de- 
vised the rntged. premises, At died. Mtgee. 
brought his bill against the devisees, some of 
whom were infants, for foreclosure i — Held : 
pltfs. during the infancy of the devisees, were not 
entitled to a decretal order on motion, under 7 Geo. 2, 
c. 20, s. 2, or under the general jurisdiction of 
the ct. to take an account of what wa.s due. 

Tlie question was, whether the ct., in absence 
of all proof, on the admission only, as against 
infants, should place y^ltf.’s in a position to fore- 
close the infants’ estate. He thought this should 
not be done (Wigrajvi, V.-C.).— Taylor r. Coates 
(1843), 3 Hare, 263 ; 67 E. R. 381. 

(g) Other Cases, 

2848. Mortgage of contingent reversionary In- 
terest in stock.] — PouTEN V, Page (1816), 1 Had- 
dock’s Chancery I*ractice 3rd ed. p. 664. 

2849. Equitable mortgage— Mortgagor deceased.] 

— Semble : an equitable mtgee., if the mtgor. is 


dead, is entitled to have the estate sold, A; the 
proceeds applied in payment of his debt, & to 
stand as a creditor, for the balance, if any, on the 
general assets of the mtgor. — ^Brocklehubst v. 
Jessop (1835), 7 Sim. 438 ; 58 E. R. 906. 

Annoiatums Tlppliigr r. Power (184*2), 1 Hor^iOS ; 

Tuckley v. Thompson (1860), 1 John. & H. 126. Mentd. 

Oonnell r. Hardie (1839), 3 Y. & C. Ex. 582 ; Fordham v. 

Wallis (1853), 10 Hare, 217 ; Cookburii v. Edwards (1881), 

18 Ch. 1). 449 ; Barnes v, Glenton, 11899] 1 Q. B. 885 ; 

London & Midland Bank v. Mitchell, [1899] 2 Ch. 161 ; 

Wrlgloy V, Gill. 11906] 1 Ch. 165. 

2850. EfTeot of not admitting plaintiff’s title.] — 

Roe V. Wardle, No. 2846, ante, 

2851. Effect of objection that title to property 
defective.] — Brown v. Vernon (1852), 1 W. R. 
104. 

2852. Whether sale will be decreed after fore- 
closure — By variation of foreclosure decree.] — 

The ct. refused, on the application of tlie mtgee., 
after a decree of foreclosure liad been made, to 
vary the decree by directing a sale under 15 At 16 
Viet. (c. 86), s. 48. — (3 iki>le8Tone v. Davknder 
( 1852), 9 Hare, App. LIU.; 20 L. T. O. S. 170; 
16 Jur. 1081 ; 68 E. R. 788. 

Annotations : — Conid. Campbell r. Moxhay (1854). 2.3 L. T. 

O. S. 227. Diltd. Laslett v. ClilTo (1854), 2 rtru. & G. 278 ; 

Union Bank of London v. Inflrram (1882), 20 Ch. D. 463. 

2853. Application by tenant in common for sale — 
Of whole property.] — Tenant in common who lias 
mortgaged his shares to anotluT tenant, in common 
cannot enforce a jiartiiion or sale of the whole 
property against, the will of tlie mtgt>e., except 
upon the t.ormH of paying off the mtgt^ — Gibbs v, 
JJaydon (1882), 47 L. T. 184 ; 30 W. R. 726. 
Annotation : — Retd. Sinclair t7. James. [1894] 3 Ch. 554. 

2854. Case must be made out for sale — 15 At 16 
Viet. (c. 86), s. 48.]— Although 15 At 16 Viet. (c. 80), 
8. 48, gives the (;t. pt>wer to direct a sale or fore- 
closure, it will not depart/ from the ordinary practice 
Ac <lir<^ct a sale inst'Oad of a foreclosui'e, unless a 
case is madcj out for such a course. — ROBERTS v. 
J’mrK (1853), 21 L. T. O. H. 209 ; 1 W. R. 303. 

2855. In absence of evidence as to value of 
property.] — S.mituett v, Heskkth, No. 3133, post, 

2856. Where ample evidence of solvency of 

mortgagor.] — IIobkinbon v, Mieus (1889), 34 Hoi. 
Jo. 128. 

2857. Scattered properties — Not likely to 

sell in one lot.] — In an action for foreclosure by 
first mtgees. of a residcmtial estete & plots of free- 
hold Ac leasehold lands in different places, the 
second mtgec^B. an alleged incumbrancer asked 
for a sale, 3'iie first mtgees. Ac the owner of the 
equity of redemption asked for foreclosure, the 
latter anticipating that the property might increase 
in value, Ac allow of redemption. The ct. was not 
satisfied as to the sufficiency or insulllciency of the 
security ; but, considering that the property was in 
various places, & not likely to sell, except as a 
speculation, in one lot, declined to exercise its 
discretion by ordering a sale. — Provident Clerks’ 
Mutual, etc. Assocn. v, Lewis (1892), 62 L. J. Ch. 
89 ; 67 Ij, T. 644. 


of an Infant deft., will direct a pale 
instead of a foreclosure, without 
roquirinfiT any deposit to cover the 
expenses of such skle.— Bank or 
Uppbb Canada v. Scott (1858), 6 Gr. 
451.— CAN. 

2848 ii. .1 — In a mt«re. suit 

the master after heariuflr evidence 
ordered a sale instead of a foreclosure, 
as beinK more beneficial for infant 
heirs. Upon appeal;— the 
evidence showed that a sale would not 
realise pltf.’s claim, & foreclosure was 
direct^. — L anded Bankino Sc Loan 
Oo. V, ANDERSON (1886), 3 Man. L. R. 
270.— CAN. 


PART Kill. SECT. 7, SUB-SECT. 2.— 
D. (g). 

h. WheUter fortclomtre itnll hf de- 
creed instead of sale.] — Where a 
decree Is sought to be changed from a 
sale to a foreclosure, the cause must be 
sot down to be rebeard. Sc notice 
served on deft., although the bill has 
been taken pro con/esso, — McClxlan 
V. Jacobs (1862), 9 Or. 50.— CAN. 

k. .] — Where an order tor 

sale has been taken out ex p. by mis- 
take, in lieu of an order lor loreciosure, 
the ct. will vacate the order for sale 
Sc grant an order for foreclosure ex p . — 


McOiIsUvhay V. Cameron (1862), 1 
Ch. Ch. 197.— CAN. 

1. Mortgaoe to corporation ,) — After 
the passing of 27 Vict. c. 17, a munl- 
cipaf oorjm. invested on rntge. part 
of the siirpliiB clergy reserve moneys 
in their hands, Sc the mtgors. maae 
default in piwment, whereupon the 
municipaiity filed a bill to loreolose 
the security : — HcM : the municipality 
were entitled to a decree of fore- 
closure, Sc were not restricted to a sale 
of the property only. — Mdnicipaijtt 
OF Oxford v, Bailey (1866), 12 Gr. 
276.— CAN. 
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Sect. 7. — Forecloeure or sale : Stib-sect. 2tE. d: F.; 
»ab-8ed, 3.] 

E. Foreclosure hy Equitable Mortgagee. 

2858. Whether entitled to foreclosure — General 
rule.] — An equitable mtgee. is entitled, at his 
option, either to a foreclosure or sale. — Perry v. 
Keane, Perry v. Partridge (1836), 6 L. J. Ch. 
67. 

2859. .] — Pryce V. Bury (1854), as 

reported in L. R. 16 Eq. 153, n., L. C. & L. JJ. 

Anriotaiiona : — FoUd. Jamofl v. Janies (1873), L. R. 16 Eq* 
163. Reid. Backhouse v. Charlton (1878), 8 Oh. D. 44i. 

2860. .] — An equitable mtgee., as of 

right, is entitled to a foreclosure, & not to a sale. — 
Cox V. Toole (1855), 20 Beav. 145 ; 52 E. B. 
658. 

2861. Mortgagees by deposit.] — An equit- 

able mtgor., by deposit of title deeds, is entitled to 
have six months to redeem, to be computed from 
the time when the master makes his report of the 
amount due, & in the same way as if there had been 
a legal mtge. 

Qu. : whether a mtgee. in the case of an equitable 
mtge., is entitled to have a sale of the mtged. 
premises. — Parker v. Housefield (1834), 2 My. 
& K. 419 ; 4 L. J. Ch. 57 ; 39 E. B. 1004. 
AnnotaJtiom : — ^Folld. Moller v. Woods (1830), 1 Keen, 16 ; 
Thorpe v. Qartside (1837), 7 L. J. Ex. Eq. 30. Refd. 
Ashworth v. Mounsoy (1853), 9 Exch. 175 ; McKay v. 
McNally (1879), 41 L. T. 230 ; He Owen, [1894] 3 Ch. 220. 

2862. .] — In a suit by an equitable 

mtgee. of leaseholds to enforce his security, a 
decree was made for sale in default of payment, & 
the premises wore sold under the decree. — King 
V. Leach (1842), 2 Hare, 67 ; 7 Jur. 845 ; 67 E. B. 
24. 

Annoiaiions : — ^Mentd. Jackson v. Mllfleld (1847), 5 Haro, 
638 ; liowloy v. Adams (1851), 14 Boav. 130. 

2863. .] — Lister t;. Turner, No. 2826, 

ante. 

2864. .] — An equitable mtgee., by 

deposit of title deeds, coming to a ct. of equity to 
realise his security, is entitled to a sale, &, not a 
foreclosure only. — Tuckley v. Thompson (1860), 
29 L. J. Ch. 548 ; 3 L. T. 257, L. JJ. 

Annoiat.ion : — ^Mentd. He Oriental Hotels Co., Perry v. 
Oriental Hotels Co. (1871), L. U. 12 Eq. 126. 

2865. —.] — The right of an equitable 

mtgee. by deposit without memorandum is fore- 
closure, not sale. — Samble v. Wilson (1865), 6 
New Bep. 395. 

Aniiotaiion : — Folld. Backhouse v. Charlton (1878), 8 Ch. D. 
444. 

2866. .] — The relief to which an equit- 

able mtgee. by deposit is entitled is foreclosure, 
not sale. — James v. James (1873), L. R. 16 Eq. 
153 ; 42 L. J. Ch. 386 ; 21 W. R. 622. 

AnnotcUi^^: — ^Folld. Backhouse v. Charlton (1878), 8 Ch. D. 

444. Retd. He Owen, [1894] 3 Ch. 220 ; Sadler v. Worley, 
[1894] 2 Ch. 170. 

2867. .] — The right of an equitable 

mtgee. by deposit of deeds \^4thout a written 
memorandum is a decree of foreclosure, not sale. — 
Backhouse v. Charlton (1878), 8 Ch. D. 444 ; 
26 W. R. 604. 

Annotation : — ^Mentd. Morlson v. London County & West- 
minster Bank (1913), 108 L. T. 379. 

2868. Pledge of personal chattels.] — 

Tlie doctrine that an equitable mtgee. by deposit 
of title deeds is entitled to foreclosure, does not 
extend to a pledgee of personal chattels. A. 
deposited with B. certain Canada railway bonds 
as security for a debt. On bill filed by B. for 


foreclosure or sale : — Held : B. was entitled to an 
order for sale only. — Carter v. Wake (1877), 4 Oh. 
D. 605; 46 L. J. Ch. 841. 

Annotations: — ^Bxpld. Sadler v. Worley, [1^4] 2 Ch. HO. 
Apld. Fraser e. Byas (1896), 11 T. L. R* 481. Distd. 
Harrold u. Plenty, [1901] 2 Ch. 3 U. Refd. 

[1894] 3 Ch. 220 ; London County & Westminster Bank 
V. Tompkins, [1918] 1 K. B. 615. 

2869. Deposit of certificate of shares.] 

— The deposit of a certificate of shares to secure the 
repayment of money amounts to an agreement to 
transfer the shares by way of mtge., & the dejjositee 
is entitled to a decree for foreclosure, & is not 
restricted to a remedy by sale. — Harrold v. 
Plenty, [1901] 2 Ch. 314 ; 70 L. J. Ch. 662 ; 85 
L. T. 46 ; 49 W. R. 646 ; 17 T. L. R. 545 ; 8 
Mans. 304. 

Annotations: — ^Refd. Stubbs v. Slater, [1910] } Ch. 632; 
London County & Westminster Bank v. Tompkins. [1918] 
1 K. B. 615 ; Ellis’ Trustee v. Dixon -Johnson, [1924] 2 
Ch. 451. 


2870. Trustee under charge In own favour — 

Lien on deeds.] — The rebuilding of a dissenting 
chapel was entrusted to three of the several 
trustees in whom the estate was vested. There 
being a deficiency of money, they borrowed, on a 
deposit of the title deeds of the chapel, £500, 
wMch they personally engaged to pay. Interest 
was, for a long time, paid out of the chapel funds, 
but ultimately, the representatives of the trustees 
were compelled to pay the money. The legal 
estate was vested in new trustees ; — Held : the 
representatives of the persons who had paid the 
£500 had a lien on the deeds, but they were not 
entitled to a decree for foreclosure or sale, as by 
granting such relief, the trust would be altogether 
destroyed. — Darke v. Williamson (1858), 25 
Beav. 622 ; 32 L. T. O. S. 99 ; 22 J. P. 705 ; 4 
Jur. N. S. 1009 ; 6 W. R. 824 ; 53 E. R. 774. 
Annotaiitm : — ^Mentd. Grlssell r. Money (1869), 38 L. J. Ch. 

312. 


2871. Trustee In control of estate — 

Cestui que trust without means of paying oil charge.] 

— Tennant v. Trenchard, No. 2309, ante. 

2872. .] — Mortgagor requiring sale — & 

making proper deposit.] — ^An equitable mtgee. is 
entitled to a conveyance & foreclosure, unless the 
mtgor. requires a sale, & will make the proper 
deposit. — Underwood v. Joyce (1861), 7 Jur. 
N. S. 566. 

2873. Second mortgagee — First mortgage 

redeemed.] — ^An equitable second mtgee. com- 
menced an action against the liquidation trustee 
of the mtgor., & the first mtgees., claiming an 
equitable charge on the property, redemption 
against the second mtgees., &, if necessary, fore- 
closure : — Held : the equitable mtgee. had a right 
to redeem the first mtgee. & if necessary to foreclose 
the mtgor. — Re Wherly, Ex p. Hirst (1879), 11 
Ch. D, 278 ; 27 W. R. 788. 


Annotation : — Mentd. Sharp v. McHeniy', Sharp v. Brown 
(1886), 66 L. T. 747. 

2874. As alternative to order for sale — 

Sale not eflected.] — An order was made at request 
of a second mtgee. for sale of the property, & for 
foreclosure in case a sale should not be effected. — 
Saul v. Pattinson (1886), 55 L. J. Ch. 831 ; 54 
L. T. 670 ; 34 W. R. 561. 

Annotation : — ^Mentd. Re Somos, Smith v. Somes, [1896] 1 
Ch. 260. 


2875. Bettered holder of debenture.] — 

A debenture of a limited co., in the usual form of a 
fioating security charging all the property of the 
CO., both present & future, including its uncalled 
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2868 I. Whiter entitled to foreclosure — Genera? rule .] — The proper remedy In equity of an equitable mtaee. is a sale Sc not 
foreolosuro.— Banx of Victoria v. Cozens (1864), l W. W. & A*B. 93.-— AUS. 
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confers upon the registered holder, in the 
event Of the debenture becoming immediately 
paTUble m consequence of a \vinding up. the 
ordinary mtgee.’s remedy by foreclosure against 
the uncalled capital as well as the other property 
security.— Sadi:.er v. Wokley, 

42 W. B. 476 ; 10 T. L. K. 364 ; 8 B. 104. 

*:^Apld. Halifax & Huddersfield Union Bank- 
ixiSS Co. y Radclifle, [1895) W. N. 63. Conad. iic ^nti- 
Continental Oxj'src'ii Co.* 

2876. — — Mortgageof personal estate.]-— Where 

a bank had an equitable charge on slwu'os in a 
secure a simple contract debt & after 
the debt was barred brouglit an action to enforce 
their security by foreclosure or sale :—Held : iho 
bank were not deprived of their remedy against t lie 
property by the fact that the personal remedy for the 
debt was barred, &, tlierc being no Statute Limita- 
tions applicable to foreclosure of a mtge. of personal 
property, the security was enforceable. — L ondox 
& Midland Bank v, Mitchell, [1899] 2 ('h. 191 ; 
68 L. J. Ch. 508 ; 81 L. T. 262 ; 47 \V. If. 602 ; 15 
T. L. R. 420 ; 43 Sol. Jo. 586. 

Annotation : — Apld. Stubbs r. SlaU^r, (1910J 1 Ch. G3‘2. 


F. In respect of What Kinds of Property. 

2877. Advowsons.] — One mortgages a iiiaiiur 
withanadvowson ap])endant, &: the church becomes 
void, mtgee., thougli in possession, shall not 
present to the church till th<! mtge. is foreclosed. — 
Gardiner v. Grifp’ith (1726), 2 V. Wins. 401; 
Mos. 16 ; 24 E. K. 787, L. 0. ; affd. (1729), 2 
P, Wms. 405, n., II. L. 


Annotaiionn : — Consd. Mackensio r. Robinson (1747). .1 
Atk. 651). Mentd. Botchir r. Alllnffton (1746), 3 Atk. 
45.3 ; Mutter V. (Uiaurel (1810), 1 Mor. 47.5. 


2878. .] — mtgee. mu.st accept of a mtgor.’s 

nominee, to an avoidance of an advowson ; for, 
instead of bringing a bill of foreclosuns he should 
have prayed a sale of the advowson. — M ackkn.sie 
V. Robinson (1747), 3 Atk. 559 ; 26 E. R. 1122. 
L. C. 

Annotatiem : — Mentd. Drink water tJ. Falconer (17.55), 2 Vos. 
Seu. G23. 


.] — Sec, generally, Eccle.siastical Law, 

Vol. XIX., pp. 370 et seq. 

2879. Copyhold.] — Pci’son mort gaged a copyliold 
estate for the payment of debts, A after deviwd 
his estate for payment of debts, intercfst was paid 
after his decease ; foreclosure decreed. — Rodinkon 
V Savile (1726), Cas. temp. King, 61 ; 25 E. R. 
223, L. C. 

.] — See, generally. Copyholds, Vol. XIII,, 

pp. 9 et seq. 

2880. Reversionary interests.]— vSlade v. Rigu, 
No. 2250, ante. 

2881. .] — Wayne v. Haniiam, No. 3048, post. 

Assignment by way of guarantee — Liability 

In terms only of bond.] — See Guarantee, Vol. 
XXVI., p. 79, No. 566. 

2882. Personalty-Stocks & shares.] —Booking 
V. Rendell (1852), 3 Seton’s JudgraenU) & Orders, 
7th ed. 1923. 


2883. ,] — ( 1 ) Foreclosure ordered with 

one term of redemption for all the puisne mtgees., 
as in BartleU v. Rees, No, 3122, post. 

(2) On a security upon railway shares with power 
of sale, under which the shares were transferred 
to the lender : — Held : the lender was entitled to 
foreclosure, & Carter v. lUa^T, No. 2868, ante, did 
not apply. — General Credit Discount Co. 
V. Gleoq (1883), 22 Ch. D. 519 ; 52 L. J. Ch. 297 ; 
48 L. T. 182 ; 31 W. R. 421. 


-‘^^fdions :^A9 to (2) Consd. Sadlor v. Worloy, [1894] 3 
Oenerolly, Mentd. Mainland v. Upjohn (1889), 
41 Ch. D. 126 ; The Bwiwell Tower (1896), 73 L. T. 664. 

2884. Share In colliery partnership.] — 

(1) Where a partnership deed gave to the several 
paitnei's a riglit of piv-emption of any shares 
which might be sold, the ct., on bill filed by the 
mtgee. of certain shaivs, made the usual foreclosure 
decree* against one of the partners, but in the event 
of Ills being absolutely foi’eclosed, gave leave to 
any of the other partners to redeem pltf. before 
a given day. 


(2) Mtgee. of a shai’e in a croUiery pai’tnership is 
entitled to a de(?it;e ft>r foR^closuiv, nut lie is not 
entitled to any ac.count of the pmperty paid or 
distributcHl to shareholders or partners before ho 
filed his bill, nor is lie entitled to contest or call 
the shai'oholders to acuioimt for their previous 
management of the colli<*ry. but he is entitled to 
say, that no (*xtra burden shall bo thrown on his 
shaies wliich is not in aciordanco with some con- 


tract or agiviunent in forcer at the daUr of the mtge. 
— Rkdmaynk V. Korbtkh (1866), L. R. 2 Eq. 467 ; 
35 Beav. 529 ; 35 J.. .J. Ch. 817 ; 14 W. R. 825 ; 
55 E. R. 1002. 

AmMtniions : — As to (2) Refd. Wbotham i». Davoy (1885). 
,30 (3i. J). 574. Generally, Mentd. C^avoiidur i*. Biiltcrol 
(187.3), 28 L. T. 02U. 


2885. Pension.] —.Fames v. Ellis, No. 3100, 

post, 

2886. Chattel.]— Fpabeh r. Byas (1896), 

11 T. L. R. 481 ; 13 R. 452. 

2887. All property of company -Past & future.] 

— Sadler r. Worley, No. 2875, ante. 

— — ,| — Sec C’OMi*ANiEH, \’ol. X., pp. 804 ct seq. 


Sub-sect. 3. — Effect of Foreclosure. 

2888. Beneficial ownership of real estate vested 
in mortgagee.] — Construction of a will, as x>assing 
an estate, originally on mtge., but foreclosed ; 
terstator’s int(*ntion ajipearing to dispose of all 
his interest, though inaccurately mentioned, both 
as land mtged., A as money duo on mtge. 

The mtge. which testatir hod originally upon 
the estate being foreclomRl became absolutely his 
(Grant, M.R.), — Silhekscuildt v. Schiott (1814), 
3 Ves. & B. 45 ; 35 E. R. 396. 

Annotaiums .—Apld. Heath v, Pugh (1881), 6 Q. B. D. 345. 

Mentd. Ht Kintr's Mortgage (1852), 5 Do G. & Urn. 644. 

2889. .] — Testator having a foreclosed mtge. 

in fee. of certain farms in I^ancashire, gave, 
amongst other things, to his wife, tor life the 
interest or proceeds of certain farms in the county 
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m. Kailway.] — Central Ontario 
Ry. Co. V. Trusts & Guarantee Co., 
11905) A. C. 576.— CAN. 


PART XIIL SECT. 7, SUB-SECT. 3. 

n. Foreclosure under Land Transfer 
Act — Operates a« transfer of land Uj 
moriiMoec.] — Fink t?. Robertson 
(19^/4 0. L. R. 804.— AUS. 

o. Bight U> mesne profits .] — Where 
a mtgiM. bronerht ejeotment after 


foroclogiire, & defta. appeared bo 
nivru trcHpatMeis havlus no privity 
with the uitffor., pltf. wum held clearly 
crititled to niesiic profits from tho date 
of the loreclouure. — M aik v. Cully Hi 
Youno (1854), 11 U. C. R. 308.—- 
CAN. 

p. Purchase of morlgagor^s interest 
— i*urchaser iudgment creditor of mort- 
gagee — Foreclosure subsequently set aside 
— Execution by purchaser restrained .] — 
Goodwik V. WfLUAMS <1865), 6 Gr. 
178.— CAN. 


q. Dispute as to title .] — Aftor foro* 
oloHurc, a Mtranfcor to a mWo. may 
disputo tho title with tho mtgor. — 
Doe d. Dk Vkbkr v. Brown (1857), 8 
N. B. R. (3 AU.) 433.— CAN. 

r. Termination of tenar^cy.] — Hio- 
ciiNS V. Lanupoud (1871), 21 C. P. 
254.— CAN. 

t. On right to redeem .] — There is 
this (Ustlnction betweisn the Nova 
Beotia decree 3c the English final order, 
that under the former the right of 
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of Lancaster, mtged. to me for £2,500 ** ; & after 
her decease, “ one third part of the sum of £2,500 
principal money disposed of in mtge. of the farms 
aforesaid ” to his daughter Harriet ; & he declared 
that, after his wife’s decease, his daughter Elizabeth 
should inherit & enjoy the bequests aforesaid in 
the same proportion as her sister Harriet ; & that 
his son should in like manner inherit & enjoy 
one third part of the aforesaid bequests, upon the 
same conditions as his daughters : — Held : the 
farms passed, as real estate, to testator’s wife, for 
life, with remainder to his son & daughters, as 
tenants in common in fee. — Le Gros v, Cockerell 
(1832), 5 Sim. 384 ; 58 E. R. 380. 

Annotation Apld. Heath v. Pugh (1881), 6 Q. B. D. 345. 

2890. .] — A legal mtge. of freehold land in 

1856 ; no possession by the mtgee. & no payment 
of principal or interest to him, nor any acknow- 
ledgment of his title. In 1870 a bill by the mtgee. 
for redemption or foreclosure ; in 1874 a decree 
nisi for redemption or foreclosure ; & in 1877 an 
order absolute for foreclosure. In 1878 an action 
by the mtgee. to recover possession of the land : — 
Held : although brought more than twenty years 
after the date of the mtge. deed the action was 
not barred by Beal Property Limitation Acts, 
1833 (c. 27) & 1837 (c. 28).— Piian v. Heath 
(1882), 7 App. Cas. 235 ; 51 L. J. Q. B. 367 ; 40 
L. T. 321 ; 30 W. R. 553, II. L. ; ajfg, S. C. svh 
nom. Heath v, Pugh (1881), 6 Q. B. D. 345, 
C. A. 

AnnoiationH : — Apld. Harlock v. Aaliberry (1882), 19 Ch. D, 
539. Consd. Thornton v. France, [1897] 2 Q. B. 143; 
Copostake v. Hoper, fl907] 1 Ch. 36(1. Refd. Wood v. 
Wheater (1882), 22 Ch. D. 281 ; Badcley v, Consolidatod 
Bank (1888), 67 L. ,1. Ch. 408 ; Re Lake’s Trusts (1890). 
03 L. T. 410 ; Re Owen, 11894] 3 Ch. 220 ; Huntington v. 
I. R. Comrs., [1890] 1 Q. B, 422 ; London & Midland 
Bank v. MltchclJ, [1899] 2 Ch. 161 ; Matthews v. Usher 
(1899), 68 L. J. Q. B. 988 ; Re Lloyd, Lloyd v, Lloyd. 
[1903] 1 Ch. 386 ; Re Lovell & Collard’s Contract, [1907] 
1 Oh. 249 ; Copostake v. Hoper, [1908] 2 Ch. 10 ; Turner 
V. Walsh, [1909] 2 K. B. 484 ; Re Wltham, Chadburn v. 
Winfield, [1922] 2 Ch. 413. Mentd. Fowko v. Draycott 
(1885), 29 Ch. D. 990 ; United Realization Co. v, 1. R. 
Comrs., [1899] 1 Q. B. 301 ; Williams t?. Thomas (1909), 
100 L. T. 030. 

SeCf alsOf No. 3162, post, 

2891. Mortgagor restrained from committing 

waste.] — After decree in a foreclosure suit, a mtgor. 
in possession began to commit waste ; he was 
restrained by injunction, though no injunction 
was prayed by the bill. — Goodman v, Kine (1845), 
8 Beav. 379 ; 50 E. R. 149. 

2892. Right to disclaim lease.]— Testator de- 
vised a leasehold house to M. R. for life, she 
paying the rent & performing the covenants of the 


lease ; he also left her the dividends of certain 
stocks for life. By the lease testator^ had cove- 
nanted to keep the house in repair. M. R. 
accepted the legacies & mortgaged her interests 
under the will to deft, society in one mtge. The 
society obtained an order for foreclosure but did 
not take possession of the house. M. R. was now 
a pauper lunatic. The trustees paid the fire 
insurance premiums on the house & the rent out of 
the dividends on the stock & handed over the balance 
to the society. The lessor claimed possession of 
the house on the ground of breach of covenants 
to repair it. The society disclaimed all interest 
in the house & declined to do the repairs although 
they claimed to be entitled to the dividends on the 
stocks. On a summons to determine whether they 
were liable to do the repairs ; — Held : on accepting 
the legacies M. R. became personally liable to 
perform the covenants of the lease ; the society 
had done nothing to make themselves liable to do 
the repairs ; the gifts in the will were independent ; 
& the society were entitled to retain the dividends 
on the stocks without being liable under the 
lease. — Be Loom, Fulpord v. Reversionary 
Interest Society, Ltd., [1910] 2 Ch. 230 ; 79 
L. .T. Ch. 704 ; 102 L. T. 907 ; 54 Sol. Jo. 583. 

2893. Foreclosure by trustee-mortgagees — Mort- 
gage under power in will.] — Be Horn’s Estate, 
Public Trustee v, Garnett, No. 1416, ante. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 88 (2). 


Sub-sect. 4. — Parties to Proceedings. 

A, In General, 

See R. S. C., Ord. 16, r. 8. 

2894. All persons interested in equity of redemp- 
tion — Necessary parties.] — The bill alleged that 
pltf. A. had sold Blackacre to B., upon an agree- 
ment that B. should execute to him a mtge. both 
of Blackacre & Whiteacre ; that the mtge. was 
accordingly made, & that B, atterwards mortgaged 
Blackacre to C. The bill then, after alleging that 
B. had conveyed Whiteacre to a purchaser for 
valuable consideration without notice of the 
mtge., prayed a foreclosure of Blackacre : — Held : 
the purchaser of Wliiteacre was a necessary party 
to the suit. 

I must look at it in the same way as if a party 
had a mtge. upon two estates which became 
separated in different hands. Pltf. has filed a bill 
to foreclose on one estate only. It would be very 
hard if the purchaser of t^t one estate were 
compelled to pay the whole mtge. ; the party must 


rodomption oxiata absolutely ponding: 
the sale &. final confirmation thereof, 
whilo under the latR^r no such abBolute 


rlfifht oxiata. — S tubbingb v, Umlah 
(1900), 20 C. L. T. 367.— can. 

a. Foreclosure hy holder of first 
niortaaoe on land S first mortgage on 
chattels — Whether chattel mortgage diS‘ 
charged thereby ,] — ^Wkbtkrn Canada 
Bawmill Yards, Ltd. v, McCann, 
[1921] 23 W. W. R. 170.— CAN. 


b. Foreclosure against owner of 
equity of redemption — Personal judg- 
ment against mortgagor ,] — ^When a 
mtge. la In default, Sc the principal la 
duo only by virtue of an aooeloration 
clause, & the mtgee. has sued Sc 
obtained judgment for foreoloBure Sc 
poaaoasion as agroinst the owner of the 
equity of redemption. Sc also a Judg- 
mont &. oxeoutlon, for prinoi]^. 
Interest Sc costs, against the mtgor. 
tmon his oovenant. toe payment by 
the owner of the equity of r^emption 
of toe interest in anear Sc toe costs 


does not operate to supersodo the 
execution of the mtgor.— C lemmer v, 
Ranton (1922), 62 O. L. R. 211.— 


0. On Hability for rates.] — Al- 
though on a sale under or foreolosuro 
of a first mtge. on land subjeot to 
Irrigation Districts Act, 1922, c. 114, 
the land la freed from any charge with 
rcapoot to rates already imposed under 
aedd Act, yet it remains subject to 
liability for rates which may be im- 
posed in the future whether with 
respect to the water servloe ohargo ** 
or •* the water right payment.” — 
Supreme Court of Ontario (Ac- 
countant) V, Connelly Sc Leth- 
bridge Northern Irrigation Dis- 
trict (Alta.), (19261 2 D. L. R. 503 ; 
11926] 1 W. W. R, 625.— CAN. 
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8SS4i. AU persons interested in equity 
of redemption — Necessary parties,] 


WriAN V. Lucas (1858), 1 Ch. Ch. 58.— 

CAN. 

2894 ii. .] — Elliott v. 

Hunter (1862), 1 Ch. Ch. 158.— CAN. 

8894 lii. .] — Sibley v , 

Chisholm (1875). R. E. D. 167.— CAN. 

2894 iv. .] — A person who, 

aftor the institution of the foreclosure 
action, acquires au interest in or claim 
against the mtged. premises, may, on 
his application, be added as a party. — 
Gibson v. Nelson (1901), 21 C. L. T. 
656 ; 2 O. L. R. 600.— CAN. 

2894 V. .1 — Mourray v . 

Stbntiford (1914), 29 W. L. K. 180 ; 
6 W. W. R. 1407.— CAN. 

2894 vi. .) — Canada Land 

Sc Ranch Co., Ltd. v, Redcliffk 
Realty Co.. Ltd. (Alto.) (1922), 67 
dTl. R. 401 ; [1922] 2 W. W. R. 1320. 
—CAN. 


8894 vii. .) — An order for 

foreclosure cannot be made unless toe 
plumes entitled to redeem are made 
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go to the purchaser of the other estate & make him 
pay a portion {per Cur.). — Payne v. Compton, 
Common v. Payne (1837), 2 Y. & C. Ex. 467 ; 
160 E. R. 476. 

2895. .] — A decretal order in a fore- 

closure suit under 7 Geo. 2, c. 20, s. 2, cannot be 
made unless all defts. who are interested in the 
equity of redemption join in the application & 
admit pltf.^s title ; &, consequently, the order 
cannot be made where one of those defts. is an 
infant.— Lushington v. Price (1839), 9 Sim. 651 ; 
8 L. J. Ch. 254 ; 59 E. R. 510. 

2896. ^ ,] — In 1829 A. was admitted to 

a copyhold, & in 1832 he deposited the copy of his 
admission with B. as a security. In 1837 A.’s 
heir, after admission, attempted to sell the property 
without effect. C. acted therein as his attorney. 
& D. as the clerk of C. On July 20, 1837, A.’s ludr 
mortgaged the property to C., by deposit of his 
own admission. In this transaction D. acted as 
the agent & clerk of C., as the agent of the heir. 
It appeared that in Nov. 1835, D. had notice of 

B. *s incumbrance, & that on July 19, 1837, D. knew 

that the produce of the sale was to be applied in 
discharge of B. ’s demand : — Held ; ( 1 ) the knowledge 
which D . possessed in No v. 1 835,could not be irninitc^d 
to C. in 1837. (2) D.’s knowledge in July, 1837, 

that the proceeds of the sale wert^ to be applied in 
discharge of B.’s demand, did not clearly show, 
that even he, at that time, recoll(*(;ted or knew 
that which he had known in Nov. 1 835 ; (3 ) senihle : 

C. , who knew that the party from whom he took 
it had been admitted only as heir A that the 
ancestor had been admitted under copy of ct. roll, 
dated in 1829, must be deemed that tlie ancestor, 
having the copy of ct. roll, might have created an 
equitable mtge. by dc'posit, A cons(*quently C. 
ought to have reciuired its production before he 
advanced his money. 

It has been objected that pltfs. have 
unnecessarily made some of defts. parties to the 
cause ; but considering this as a bill of foreclosure, 


I think that every one of defts* was a necessary 
party, because each of them had a right to redeem 
(Langdale, M.R.).— Tylee v. Webb (1843), as 
reported in 6 Beav. 552 ; 49 E. R. 939. 

Aw^cUion : — Mentd. Hewitt v. Loosomore (1851), 9 Haro, 

2897. .] — A husband A wife assigned 

leasehold premises, of which the husband was 
possessed in her right, to a mtgee. for securing 
money then lent A interest, by a deed containing 
a proviso for redemption by the husband A wife, 
or either of them, or the i*epi*esentatives of either. 
The husband subsequently became insolvent, A 
the mtgee. filed a claim seeking a foi’oclosure against 
the assignee in insolvency, A the insolvent A his 
wife. The married woman proved that her 
husband had been without employment, A that 
she A her child wcn‘ dostituUs A claimed an 
equity to a settlement out of the mtged. property : 
— Held : the married woman had no equity to a 
settlement ; but the proviso for redemption being 
on repayment of the sum advanced by the in- 
solvent A his w'ife, the power to redeem must be 
given to the married woman as well as to the in- 
solvent’s assignc'c. 

If it liad not been for the loasehoUls, Mrs. B. 
[the wife] ought not to have been made a party 
to the claim ; but she, having a rigid to innleem 
the leaseholds, is necessarily bi*ougiit bolorti the 
ct. on a claim to foreclose (Parker, V.-O.). — lIiLL 
r. Edmonds (1852), 5 Ue (1. A 8m. 603 ; 10 Jur. 
1133 ; 64 K. R. 1262. 

2898. .] — In a foreclosure suit, the 

parties to tlui mt gt?. d(‘ed A thosts claiming under 
them ouglit alont^ to bii made piirties. — Audhley 
V . Horn (1858), 26 Beav. 195; 1 E. A F. 135; 
28 E. J. (’h. 293 ; 32 L. T. O. 8. 203 ; 4 Jur. N. B. 
1267 ; 7 W. U. 125 ; 53 E. R. 872 ; affd, on other 
grounds (1859), 1 Do C». F. A J. 226, L. C. 

AnrwtalUms .—Mentd. Nowill r. Nowlll (1H7I), b. Si. 12 Kq. 

432 ; He Ailain’t* Policy TruHtw (1KH3), 23 CMi. D. 526 ; 

He WJlniol., NViliiiot r. J4ot.U>rtou (1897), 7« h. T. 415. 


parties. — A llisox r. Hknt, fl92(»J 1 
V. L. K. 885 ; 58 N. H. R. 404. — CAN. 

d. Il’i/c in res pert <if 

dower.] — Sauxdersox v. Ca.ston 
(1850), 1 Gr. 349.— CAN. 

e. MoFFA'n’ V. 

Thompson (1851), 3 Gr. 111. — CAN. 

f .] — Davidson v. 

Boyes (1873), G 1*. K. 27.— CAN. 

g , — -.J — Building & 

Loan Ah.soc.v. v. Cars well (1879), 
8 P. R. 73.— CAN. 

,) — The wife of 

a mtgfor. who has jtaiied in the lutsre. 
only for the purpose of burriiijc har 
dower. Is properly ina<le a <left. to an 
action of foreclosure, in order idiat she 
may either redeem or protect her 
interest by asklngr for a sahi.— A i^kst 
V. McClean (1890), 14 1*. R. 1j. 
CAN. 

,] — Nokthehn 

Trusts Co. v. Naismith (Alta ) ii92GJ 
3 D. L. R. 37 ; 11920] 2 R. 127. 

—CAN. 

1 . As/fiffnee of mortuaocc ] 

— Vankleek V. Tyrrell (18G0), 8 Gr. 
321.— CAN. 

m .1 — On a bill 

filed* by the exors. of the migoo., to 
foreclose : tho heirs of the 

deceased natgoe., or tho persons beue- 
ficiallv interested under Ids will, were 
not necessary parties.— L awrence r. 
Humphries (1865), 11 Or. 209. 

CAN. 

n .) — Street t?. 

Dolan (1871), 3 Ch. Ch. 227. — CAN. 

o. .] — Kennedy t>. 

Foxwkll ' 

7 O. W. R. 26.— CAN. 


p. .] — Holloway 

i’. Mineh (1910), 34 W. L. It. 837.— 
CAN. 

q, Aftaiffttce of mortffnpor. ] 

“-'i*ojiT.vfAN V. I’AUL (1864), 10 Gr. !.'>«. 

—CAN. 

y. a jjiii upon 

a for relief by sale or foro- 

cloHuro a tenant of tlio mtfcr»r. is a 
proper i»arty, in ord<5r that ho may 
redeeiTi if he desirtts to do ho, or in 
case of default of payinont ho ordered 
deliver up postajsslon. — <U nada 
Pekmank.vt Loan & Savings .Scm’IKTy 
r. MacDonnell (1875), 22 Gr. 461.™ 
CAN. 

I. J COLLiNH V. 

CvUNNINOIIAM (1891), 23 N. S. R. 350 ; 
21 S. C. It. 139. — CAN. 

a . .1 — McLaughlin 

r. STEWART (1901), 21 C. L, T. J85; 
1 O. L. R, 295.— CAN. 

5, ,) — ^Municipality 

OF Okford V. Bayijcy, 1 Ch. Ch. 272. 
—CAN. 

o. I*rinripfU ct- surety.] 

— Whore there Is only one principal 
& one surety, both must be made 
parties to a bill for foreclosure or sale. — 
HKIDUCK V. SHEPPARD (1806), 12 Ur. 
456. — CAN. 

na. .] — Reaj. KfrrATE 

Loan Co. v. Molemwortu (1886), 3 
Man. L. K. 116.— CAN. 

bb. JudomerU credUorB 

of morigtwor .] — In suits to foreclose 
the equity of redemption in mtge. 
projMtrty, the judgment creditors of 
the mtgee. are necessary parties. — 
BANDEB0OX V, iNCK (1859), 7 Gr. 383. 
—CAN. 


00. .] — CliOHRlE V. 

Kenn (1870), 26 Ur. 2H3.— CAN. 

dd. IVife of purchaser of 

rf/uity of redemption, j — 'J’he wife of the 
iitircliaHer of an equity of rodoinptioii 
iw not a prof>er t>urty to be joined in a 
suit to forecloMe tin* mtge. — P arker 
r. WlLLKrr (1889), 22 N. 8. R. 83.— 
CAN. 

00. .] — Monk v. 

Benjamin (1890), 13 R. R. 356,— 

CAN. 

tS. Infant children of de- 

c.coHed oumer of e/juity of rrAemplion,] 
— In a tutgn. action for forwdoMuro tho 
infant children of the decjeuscd owner 
of tliu equity of redumption are proper 
partioH. — Keen v. Codd (1891), 14 
k R. 182.— CAN. 

pj. Credilora on the equity 

of redemption .} — Lkland v, HUNT 
(1826). 1 Hog. 304.— IR. 

hh. Mortyaaccs irtutUes for mini- 
yayor'H creditor a — IVtteiher creditor $ 
necessary parties.] — To a bill of fore- 
(rluHure brought by mtgous., being 
tnis(ec;H for tho benefit of certain 
creditors of the rntgor.. such creditors 
are not necesHary parties. — F rahkr v. 
SUTHERLAND (1851), 2 Or. 442. — CAN. 

kk. Lease executed by mortgagor — 
Mtnigage erecuied by lessesr — Fore- 
closure by original nu/rtgagee — Whether 
lessee* s mortgagee necessary party. 
McMastkk V. Dkmmkuy (1866), 12 
Gr. 193.— CAN. 

II. Mortgage by devisee of land sub- 
ject to fdiorge — Realisation of eharae — 
Whether mortgagees necessary parties.] 
— Where a devisee of land subject to a 
charge mortgaged the devised property. 
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D, (g) i, (fc ii„ (5), dr Jg,] 

2899. .] — A decree for foreclosure or 

for sale cannot be made in the absence abroad of a 
party entitled to one-third of the equity of 
redemption. The objection is not removed by 
16 & 16 Viet. c. 86. — Caddick v. Cook (1863), 32 
Bcav. 70 ; 1 New Bep. 463 ; 32 L. J. Ch. 760 ; 7 
L. T. 844 ; 9 Jur. N. S. 454 ; 11 W. B. 305 ; 55 
E. B. 27. 

2900. .] — Griffith v. Pound, No. 

1620, ante, 

2901. .] — Cumberland Union Bank- 

ing Co. V, Maryport Hematite Iron & Steel Co., 
No. 2737, ante, 

B, Mortgagor, 

2902. Mortgagor necessary party — Bill by second 
mortgagee.] — Thomson v, Baskervill (1688), 3 
Bep. Ch. 215 ; 21 E. B. 770. 

2903. Agreement entered Into by wife when 

femme sole — Executed by husband & wife.] — ^An 
indenture of mtge. of the wife’s reversionary 
property in ct. was executed by A. & B. after their 
marriage, & after the mtgee. had knowledge of the 
marriage, the agreement having been entered 
into, & a small part of the mtge. money paid to B., 
before her marriage. The ct. made the common 
decree of foreclosure against the husband & wife. 
—Lewis v, Poole (1862), 3 OifP. 630 ; 6 L. T. 
709 ; 8 Jur. N. S. 536 ; 06 E. B. 502. 

2904. Action against subsequent Incum- 

brancers.] — Sweet v, Combley (1882), 25 Ch. D. 
463, n. 

Annoiaiion : — ^Mentd. Platt v. Mondul (1884), 51 L. T. 424. 

2905. .] — Moore v, Morton, [1886] 

W. N. 100. 

Bankruptcy of mortgagor.] — See Sub-sect. 4, C., 
post, 

2906. Action by sub-mortgagee — Original mort- 
gagee necessary party.] — An old mtge. is made to 

B. for £350, who in 1705, makes an under mtge. to 

C. for £300. C. brings a bill to foreclose ; B. the 
original mtgee., or in case of his death his represen- 
tative, ought to be made a party. — Hobart v. 
Abbot (1731), 2 P. Wms. 043; 2 Eq. Cas. Abr. 
109, pi. 24; 24 E. K. 897, L. C. 

C, Trustee in Bankruptcy, 

See Bankruptcy Act, 1914 (c, 54), ss. 53, 56, 76. 

2907. Liability to be sued Instead of mortgagor.] 
— In a foreclosure suit, where the mtgor. is bkpt., 
he need not be made a party. — Kerrick v, 
Saffery (1835), 7 Sim. 317 ; 4 L. J. Ch. 162 ; 58 
E. B. 859. 

2908. ] — A bill of foreclosure against the 

assignees of a bkpt. mtgor. before the execution 
of the bargain & sale by the comrs. will not be 
dismissed on the ground that the assignees have 


not any interest that can be the subject of a 
foreclosure. — ^Bainbridoe v, Pinhorn (1817), 
Buck, 135. 

2909. ] — Mtge. of a copyhold. Mtgor. 

became a bkpt., but no bargain & sale was made 
to his assignee. Mtgee. files a bill against the 
bkpt. & his assignee to redeem. Bkpt. demurs, & 
demurrer allowed, he not being a necessary party 
to the bill. — Lloyd v. Lander (1821), 5 Madd. 
282 ; 56 E. B. 903. 

Annotatione : — ^Reld. Gilbert v, Lewi.9 (1862), 2 John. & H. 

452 ; Welso V. Wardle (1874), L. R. 19 Eq. 171. 

2910. Effect of disclaimer by trustee.] — 

An insolvent mtgor., even where his assignees 
disclaim all interest in the equity of redemption, 
ought not to be made a party to a suit for fore- 
closing the mtge. — Collins v, Shirley (1830), 1 
Buss. & M. 638 ; 39 E. B. 245. 

Annotations : — Consd. Rochfort v. Batteraby (1849), 2 H. L. 

Cas. 388 ; Melbourne Banking Corpn. v. Brougham (1879), 

4 App. Caa. 156. Refd. Thompson v, Kendall (1840), 9 

Sim. 397 ; Appleby v, Duke (1842), 11 L. J. Ch. 194. 

2911. .] — Semble : the disclaimer by 

the assignees of a bkpt. of the equity of redemption 
of a term of years, vested in the bkpt. by the devise 
to him of the fee simple of the same estate, renders 
the bkpt. a necessary party to a bill of foreclosure. 
— Singleton v, Cox (1845), 4 Hare, 320 ; 07 E. B. 
673. 

2912. Bankruptcy previous to mortgage — 

Discovery of bankruptcy after issue Joined.] — After 
issue joined in a foreclosure suit, pltf. discovered 
that, prior to the creation of his mtge. security, 
deft., the mtgor., had become bkpt. ; whereupon 
the ct. gave pltf. leave to amend his bill by making 
the assignees defts., bkpt. still being retained as a 
deft, on the record. — Hanson v, Preston (1838), 
3 Y. C. Ex. 229 ; 160 E. B. 086. 

2913. Bankruptcy after settling property on 

marriage.] — Mtgor. upon his marriage settled the 
mtged. estate upon his intended wife & the issue 
of the marriage, & afterwards became insolvent : — 
Held : his assignee was not a necessary party to a 
bill to foreclose tlxo estate. — Steele v. Maunder 
(1844), 1 Coll. 635 ; 4 L. T. O. S. 212 ; 8 Jur. 1134 ; 
63 B. B. 532. 

D, Feraojis Interested on Mortgagor's Death, 

(a) Death before Ist January ^ 1898. 
i. Mortgage of Beal Estate, 

2914. Heir or devisee party.] — Adams v, Gould 
(1771), 2 Dick. 443 ; 21 E. B. 342, L. C. 

2916. .] — The heir of the mtgee., to whom 

the legal estate in the mtged. premises has 
descended, is a necessary party to a bill of fore- 
closure filed by the exor. of mtgee. — Scott v, Nicoll, 
Hampson V, Nicoll (1827), 3 Buss. 476 ; 38 E. B. 
654 ; sub nom, Hampson v, Nicoll, Nicoll v. 


Hampson, 6 L. J. O. S. Ch. 22. 


the intgeos. were held to bo proper 
partioN to a suit for the I’oalisation of 
the charge. — Goldsmith v. Gold- 
smith (1870), 17 Gr. 213.— CAN. 

p. Debt secured beionoing to one 
party — Legal estate vested in another — 
Whether both parties necessary.}- — Where 
a debt Hecured by mtge. on land belongs 
to one person, & the legal estate in the 
land is vested In another, both must be 
joined in suit for foreclosure. — Cotton 
V, Stack (1876), 3 Pug. 424.— CAN. 

q. Intermediate pwrehasers of egyiity 
of redemption — Joinder as original 
defendants.} — It is not proper in an 
action lor foreclosure to Join as original 
defts. the intermediate purchasers of 
the equity of redemption. — W alrkr 
V, Dickson (1892), 20 A. R. 96. — CAN. 


r. Mortgagee desiring to impeach 
lease — Whether tenant necessary party.] 
— If the mtgee, desire to impeach the 
lease, he must make the tenant a party 
to the foreclosure suit. — ^Mubtin v. 
Wamcer (1837), Sau. & Sc. 139.— 
IR. 

t. Suit by prior mortgagee — Whether 
heir of moHgagee of equity of redemp- 
tion necessary pcwty.y—hi a suit hr 
a prior mtgee. for a foreclosure & 
sale, the heir of the mtgee. of the 
equity of redemption is not a necessary 
party. — ^Whitla v. Haludat (1843), 
4 Dr. & War. 267.— IR. 

PART XIII. SECT. 7, SUB-SECT. 4.— B. 

a. Action by sub-mortgagee — Whether 
sub-mortgagor necessary party,} — Jonrb 


V. Bank op Upper Canada (1866), 12 
Gr. 429.— CAN. 

fa. Whether mortgagor necessary party 
— After assignment of equity of redemp- 
tion ,] — ^An assignment by the mtgor. 
of his equity of redemption under 
Insolvent Debtor's Act, makes his 
assignee a trustee for him, & leaves 
in him a remaining interest in the 
nature of an equity of redemption 
sulScient to entitle him to be made a 
party to a foreclosure of the mtged. 
premises. — Mathew v. Fen (185.3), 2 
S. R. (James) 108.— CAN. 

o. .) — Silveuthohn V. 

Glazbbrooc (1899), 30 O. R. 408. 
CAN. 

d. .1 — Spurr r. Elderkin 

(1859), Gooh. 47.— CAN. 




Part XIII. — ^Remedies of Mortgagee. 


^ beneflciaUy Interested.]— Equitable 

mtgee. having taken from the administratrix of 
the n^gor. a legal mtge. containing a power of 
sale, & havmg filed his bill to enforce specific 
perforznance of a contract for sale under the power, 
the ct. dechned to entertain the suit in the absence 
• ^ parties beneficially 

mt^r.-~SANDERs v, Richards 
(1846), 2 Coll. 568 ; 63 E. R. 864. 

CrulkHhank v, Duffln (1872), L. R. 13 

J In a suit for foreclosure against 
the imant heir-at-law of the mtgor. the ct. refused 
to act on 15 & 16 Viet. c. 86, s. 42, r. 9, dispensing 
with the parties beneficially interested in the 
nf redemption of the mtged. premises, 
where the devisees in trust under the will of the 
mtgor. had disclaimed, Sc there were not before 
adult parties who could bo in possession 
of funds to redeem the estate. — Young v. Ward 
(1853), 10 Hare, App. II, Iviii ; 68 E. R. 1 149. 

2918. Cestuls qul trust— Not sufficiently 

represented by trustee.] — In a foreclosure action by 
a first mtgee. against the second, third, & fourth 
mtgees., & the exors. & trustees of the will of the 
mtgor., pltf. was also joined as a deft., one of the 
second mtgees. The persons interested under thci 
will of the mtgor. were not made parties to 
the action : — Held : (1) the cesiuis que trust under 
the will were not sufficiently ropresenl-c'd by the 
trastees, & judgment for foreclosure could not be 
given in their absence ; (2) the cestuis que iriwt 
were sufficiently represented by the trustees for 
the purpose of taking the act;ounts as against the 
mtgees. — ^Wavell v. Mitcheix (1891), 64 L. T. 
560 ; subsequent proceedings^ sul) nom. He Mitchell, 
Wavell V. Mitchell (1892), 65 L. T. 851. 

ii. Mortgage of Personal Estate. 

2919. Personal representative party.] — Wilton 
V. Jones (1843), 2 Y. & 0. Ch. Cas. 244 ; Rhuiton 
V. Birch (1853), 1 Eq. Rep. 136 ; In the Goods of 
Bradshaw (1887), 13 P. D. 18; Aylward v. 
Lewis, [1891] 2 Ch. 81 ; Scott v. Strkatham Sc 
CrENERAL ESTATES Co., LtD., [1891) W. N. 153. 

(6) Death on or after ist .January. 1898. 

See Ijand Transfer Act, 1897 (c. 65), ss. 1, 2, 24 ; 
Law of Property Act, 1922 (c. 16), s. 15<i (11); 
Land Registration Act, 1925 (c. 21), s. 147 ; 
Administration of Estates Act, 1925 (c. 23), 
ss. 1-3, 33, 39. 

2920. Personal representative party — When bene- 
ficiaries must be Joined.]— Testator, after making 
certain bequests, gave to his wife an estate for 
life determinable on certain events in the residue 
of his estate, with remainder over to the rector Sc 


churchwardens of W. C. church. The estate of 
testator was however mortgaged to the extent of 
£30,000. In a foreclosure action by the mtgee. 
against the wife the sole legal representative of 
testetor, the wife entered an appearance but 
delivered no defence. On a motion for judgment 
it was ordered that the rector Sc churchwardens of 
W. C. church be made parties to the action. — 
Watts r. Lane (1901), 84 L. T. 144. 

2921. .] — JJc DE Lkeuw, Jakbns v. 

Central Advance & Discount Corpn., No. 
2000, ante. 

•] — See, also. Sub-sect. 4, E., post. 

E. Trustees, Executors and Adtninisirators. 

See R. S. C., Ord. 7, r. 8. 

2922. Power of court to add parties.] — Re 

Harrowby & Paine’s Contract, [1902] w. N. 
137. 

2923. Personal representative.] — Meeker v, 
Tanton (1680), 2 Cas. in Ch. 29 ; 22 E. R. 831. 

2924. .] — Mtge. by tenant in fee by creating 

a term. I’he personal representative ought not 
to be a party to a bill of foreclosure. -Bradshaw 
r. OUTRAM (1806), 13 Ves. 234 ; 33 E. R. 282. 

2925. .] — A. Sc B. borrowed money from a 

banking house, in which A, was a partner, SC 
deposited with the house, as a security, the title 
deeds of some propoHy bought by A. A. B. jointly 
on a building speculation. A. died, leaving an 
infant heir-at-law //c/d : to a suit by the sur- 
viving part>ners of A. in the banking lioijse against 
B. Sc the heir-at-law of A., to have tlie mtged. 
pioperty sold. Sc th(»ir debt paid out of the proceeds, 
the jiersonal rei>res(mtative of A. was a necessary 
party.— Hcholefikld v. Hkafield (1837), 7 Him. 
667 ; 5 L. J. Ch. 218 ; 58 E. R. 993. 

2926. .] -Although oxors. would be sufficient 

parties to a suit for forclosing chattel lease- 
holds, yet to a bill for forclosing freeholds held in 
trust, the cestuis que trust as well as the trustees 
had hitherto been considtTod necessary parties 
(Knight Bruc^k, V.-(^). — Wilton v, Jonkh (1643), 
2 Y. Sc C. Ch. Cas. 244 ; 63 E. R. 107. 

2927. .]— Handekb v. Richards, No. 2016, 

ante, 

2928. - - Executrix also tenant for life — Re- 
maindermen added as parties.]— Watth v. I4ANK, 
No. 2920, arde. 

2929. Representing third parties.) Bolton 

V. Stannard, N(». 2803, ante. 

2930. Trustee.] -Wilton v. Joneh, No. 2926, 
ante. 

2931. .j - In a foreclosunj suit, a trustee, 

in whom was vesUid the legal estate in the mtged. 
property. Sc who luwl agreed to convey it to yiltf., 
when required, is a necessary party. — rii(!HKNS v 


PART XIII. SECT. 7. SUB-SECT. 4.- E. 

e. Devise to trustees till cestuis 
que trust attain majoritv — Foreclosure 
against cestuis que trust after majority — 
Whether trustees neexssary paHies .) — 
A mtgor. haviugr devised his equity of 
redemption to tnistees for his children 
in fee on their attaining twenty -one : — 
Held : to a bill to foreclose against the 
cestui que trust after they attain twenty- 
one, the trustees were not necessarj' 
parties. — F orsyth v. Drakk (1850), 1 
Ur. 223.— CAN. 

f. Personai representatives of de- 
ceased porfner.)— Baxter r. TcRxnrLi. 
(1851). 2 Gr. 621.— CAN. 

g .] — Where the mtge. debt 

Is teken in the name of one partner to 
secure a partnership debt, tc a bill is 
filed to enforce the security, the 
representatives real or personal of a 
deceased partner are not necessary 

J. — ^VOL. XXXV . 


partii»s. — HTKITIKNH e. HiMl*rtUN (1800), 
12 Gr. 403.— CAN. 

b. Heal representatives of deceased 
mesue incumltrancer .] — Where a mtgee;. 
proceeds tt» foreclose against the mtgor., 
6c the estate of a deceased mesne in- 
cuuibranoer, the real represerutatlvc^s 
of such iucunibranctT are not necMsisary 
parties. — Tayixjr v. Hteau (1850), 1 
Ch. Ch. 74.— CAN. 

k. Personal representatives of de- 
ceased morU/auor.] — To a bill by a 
mtgee. for a sale after the mtgor. ’s 
death, the ncrsoual representative of 
the mtgor. is a neotMtsary party : but 
not to a bill for foreclosure. — White 
V. Uaiuht (1865), 11 Gr. 420.— CAN. 

l. Ramus r. Dow (1803), 15 

P. R. 210.~-CAN. 

m. .] — Babnaby V. Munroe 

(1895), 1 N. B. Eq. Rep. 94.— CAN. 

B. Personal representatives of de- 


rruseA rtutrlgagee. | On a bill for ftm*- 
elosnn; filed by the survivor of three 
IruMtees, who were nitgees., but had 
no beneficial interest in the mtip). 
moneys ; — lieUt : the representatives 
of the decMJOsed Joint mtgees. were not 
ne^eessary parties to the suit.— Lan- 
iiALK V. McLauen (1892), 8 Man. L. R. 


o. Permnuil rejiresentatives of as^ 
sU/ftees of nutrigaffee.} — l^LENOBULBlTU 
V. Hmith (1905), 5 O. W. li. 763 ; 
6 O. W. R. 389 ; 10 O. L. R. 188.— 

CAN. 

p. Administrator of deceased assignee 
of equity of redemption,} — Suo^- 
quontly to the making of a mtge. 
the original mtgor. had assigned the 
equity of redemption in the mtged. 
premiseH to F. in trust to pay the 
creditors of the mtgor., who Imd be- 
come Insolvent. In an action by the 
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Sect, 7 . — Foreclosure or sale: Suh-sect, I. d: J» 
(a) d: (b),] 

2961. Trustees ol creditor’s deed.]— Mtgor. 

had executed a creditors’ deed, but the judgment 
creditors had not acceded to it: — Held: the 
trustees of the deed did not represent them under 
16 & 16 Viet. c. 86, s. 42, r. 9. — Knight v. Pocock 
(1867), 24 Beav. 436 ; 27 L. J. Ch. 297 ; 30 L. T. 
O. S. 126 ; 4 Jur. N. S. 197 ; 63 E. R. 426. 

2962. Necessity for registration.] — Where 

a party enters into a covenant to pay a sum of 
money, & agrees in writing that it shall be a charge 
upon his re^ estate, the covenantee has an estate 
or interest in the real estate of the covenantor ; 
& therefore, if the covenantee mtges. the agree- 
ment, &> then has a jud^ent entered up against 
him, the judgment creefltor is a necessary party 
to a suit for foreclosure. — R usseix v. M‘Culix3CH 
(1866), 1 K. & J. 313 ; 24 L. T. O. S. 308 ; 1 Jur. 
N. S. 167 ; 3 W. R. 280 ; 69 E. R. 477. 

2963. .] — Pltf. was the mtgee. of 

premises, the equity of redemption in which 
belonged to G., against whom in May, 1857, an 
adjudication in bkpey. was made, & assignees of 
the estate & effects duly appointed. B. in Dec. 
1856, & L. in Feb. 1857, entered up judgments 
duly recovered against G. On a bill filed by pltf. 
for foreclosure, B., by answer, disclaimed all right 
& interest in the mtged. premises. L., by answer, 
after stating that his judgment remained un- 
satisfied, stated that he did not claim to be entitled 
to any charge on the mtged. premises, being advised 
that under Judgments Act, 1837 (c. 110), such 
judgment was unavailable by reason of the bkpey. 
of G., & that he was an unnecessary party to the 
suit. He did not, however, disclaim all right & 
interest in the premises i—Held : though by 
Judgments Act, 1837 (c. 110), judgment creditor 
is not entitled to proceed in equity to obtain the 
benefit of his chaise until after the expiration of 
one y^ear from the time of entering up his judgment, 
yet it seems that there is nothing to prevent him 
from taking proceedings to make his charge avail- 
able at the end of one year. 

Where a judgment is not entered up one year 
before the bkpey. of the person against whom 
jud^ent is entere,d up, it will not operate to give 
the judgment creditor any preference ; & therefore, 
although L. was deprived of his right to a pre- 
ference, he was not deprived of his right to a charge, 
of which he would at the end of one year be entitled 
to claim the benefit, & consequently he was properly 
made a party to the suit ; but as he liad not 
sufficiently disclaimed by his answer, he was 
entitled to his costs. — ^Harrison v, Pennell 
(1868), 32 L. T. O. S. 15 ; 4 Jur. N. S. 682 ; 6 W. R. 
712. 

2964. In register county.] — Subse- 

quent judgment creditors, whose judgments are 
registered imder Judgments Act, 1839 (c. 11), but 
not in the county register, are not necessary 
parties to a suit for the foreclosure of lands in a 
register county. — J ounson v» Holds worth (1860), 
1 Sim. N. S. 106 ; 20 L. J. Ch. 63 ; 16 Jur. 31 ; 61 
E. R. 41. 

Annotaiiona Refd. Watts v. Porter (1854). 3 E. & B. 743 ; 

Boughton V. Jervis (1861K 4 L. T. 486. Mentd. Benham 

V. Keane (1861), 3 De G. F. & J. 318. 

2965. Actual execution not necessary.] — 

S., a registered judgment creditor, who had issued 
execution registered, but never executed the 
same, was^ held to be a proper party to a fore- 
closure suit instituted more than three months 


after registration of execution, & having appeared 
after having disclaimed, & received notice not to 
appear, was disallowed his costs of appearance. 

The Act [Law of Property Amendment Act, 
1860 (c. 38)] is for the benefit of bond fide pur- 
chasers & mtgees. &> although a judgment cannot 
affect any land as to them unless execution shall 
have been put in force within three calendar 
months from the time when it was registered yet, 
the judgment creditor is not deprived of all interest 
in the land. Deft, is therefore a proper party 
in the first instance. He has received notice not 
to appear. He therefore cannot have his costs 
(Stuart, V.-C.). — ^Appleton v, Sturgis (1862), 
10 W. R. 312. 

2966. Whether Issue of execution neces- 

sary.] — Certain judgment creditors of a mtgor., 
who had not issued execution, were made defts. 
to a suit for foreclosure : — Held : if the judgment 
creditors should issue execution, &> the returns to 
the writs should be made before the expiration 
of the six months allowed for redemption, they 
would be entitled to redeem, but not otherwise. — 
Mildred v. Austin (1869), L. R. 8 Eq. 220 ; 20 
L. T. 939 ; 17 W. R. 638. 

Annotation : — ^N.P. Cork v. Russell (1871), L. R. 13 Eq. 210. 

2967. .] — In a foreclosure suit by 

mtgees., judgment creditors, who had not issued 
execution, were made defts. : — Held : they were 
unnecessary parties, & having disclaimed all interest 
upon being served with copy of the bill, they were 
dismissed with costs. 

My opinion is that a judgment creditor who has 
not issued execution has no interest in land ; &; 
the object in a foreclosure suit being to bring before 
the ct. those only who have an interest, it is 
evidently improper to make these judgment 
creditors parties (Malins, V.-O.). — Cork (Earl) 
v. Russell (1871), L. R. 13 Eq. 210 ; 41 L. J. Ch. 
226 ; 26 L. T. 230 ; 20 W. R. 164. 

Annotation : — ^Befd. Hatton v. Haywood (1874), 43 L. J, Ch. 

372. 

2968. Appointment of receiver after order 

nisi — Judgment creditor must be added as de- 
fendant.] — He Parbola, Ltd., Blackburn v. 
Parbola, Ltd., No. 2973, post. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 196 (2). 

2969. Partners — ^Right of pre-emption over each 
other’s shares.] — Redmayne v, Forster, No. 2884, 
ante. 

Debenture-holders.] — See Companies, Vol. X., 
pp. 806, 807, Nos. 6114-5128. 

Sureties.] — See Guarantee, Vol. XXVI., p. 119, 
Nos. 842-845. 

J. Alienation or Charge pendente lite. 

(a) Involuntary Alienation. 

2970. Assignee — Of bankrupt equitable mort- 
gagee.] — (1) Entries in the books of the deceased 
attorney of deft, admitted as evidence for pltf. 
in a bill of foreclosure, to prove that the whole 
mtge. money had been paid to deft., &> tliat there 
was no usury ; such entries, though not against 
the interest of the attorney, being found in an 
account in which there were entries against his 
interest. 

(2) Bkpt. mtgor. is a competent witness for a 
party claiming an incumbrance prior to the mtge., 
to show that the mtgee. had notice of such incum- 
brance, but he is not a competent witness to 
show that the mtge. was usurious ; as the effect 


Co. V, SOLODINSKI (1915), 34 O. L. 
604 ; 9 O. W. N. 163.— CAN. 


1. .] — Corwin v. Avert, [19251 21 Alta. L. R. 95 ; revay., (19251 1 

2 1). L, R. 599 ; [1926] 1 W. W. R. 811 ; W. W. R. 783.— ^AN. 
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**^*®*‘ ®®®® to dis- 

co^ 0 ?^),!.®*®’*?+ *”5^ “ P‘»®it)le liabiUty to the 
^t-— OLAEK V. WiLMOT (1841). 1 

2971. Of bankrupt mortgagor.] — One of 

several cestui quc trusts having taken the benefit of 
the msolvent Act, joins as a co-pltf . with two others 
of the cestui que trusts in a bill to carry the trust 
deed into execution ; the assignee of the insolvent 
being a deft., & the bill alleging that there is a 
surplus coming to the insolvent alter payment of 
all Ins debts. This is not a misjoinder of which 
advantage can be taken at the hearing ; &, 

semble, it is no ground of demurrer. — Eades v. 
Harris (1842), 1 Y. & C. Ch. Cas. 230 ; 02 E. It. 
oo7. 


against the person from whom he derives title 
(Grant, M.K.). — Winchester (Bp.) v. Paine 
(1805), 11 Ves. 104 ; 32 E. R. 1062. 

AntwtcUions : — ^Ezpld. Amiiidoo Moyee Dosnee c. Dhonendro 

Chundor Mookerjee (1 87 1 ), 1 4 Moo. Ind. App. 101. Md. 

Metcalfe v. Pulvertoft (1813). 2 Ves. & B. 200 ; London v. 

Morris (1832), .5 Sim. 247. Mentd. A.-G. v. Poster (1842). 

2 Hare, 81 ; Irby v. Irby (No. 3) (1858), 25 Bear. 632 ; 

Wijrram v. Buckley, [1894] 3 Ch. 483. 

2977. Costs of application.] — The 

assignee of the mtgor.’s interest, pendente litei may 
be allowed to attend the master under a reference 
in a foreclosure suit, upon payment of the costs 
of the application, & of all costs occasioned by such 
attendance. — Whitehurst v. Bonbst (1840), 0 
L. J. Ex. Eq. 43. 

2978. Assignee not bound to Inform 

court of assignment.] — To set aside on the ground 
of fraud a decree signed & enrolled, actual positive 
fraud ought to be shown. Mere constructive fraud 


Annotation : — Distd. Solomon v. Solomon (1843), 13 Sim. 516. 

2972. .] — pitf. in redemption suit 

became insolvent after decree, but before default 
in payment. The bill was dismissed after default, 
without bringing the assignee before the ct. : — 
HeM : the foreclosure was good against a purchaser 
under a second mtge. made before the insolvency, 
but pending the suit, of which the purchaser & Ids 
vendor had notice, though they were not parties 
thereto. — ^W ood v, Subr (1854), 19 Beav. 551 ; 2 
W. R. 683; 52 E. R, 465. 

2973. Receiver by way of equitable execution — 
Judgment creditor to be Joined.] — Where in a fore- 
closure action a mtgee. had obtained a foreclosure 
order nisi, & subsequently a judgment creditor 
in another action, who had obtained the appoint- 
ment of a receiver by way of equitable execution 
of the property of the mtgor., applied to be added 
as deft, to the foreclosure action, & that the period 
for redemption might be extended, the ct. made 
an order adding appet. as deft., but refused to 
extend the period for redemption. — Be Parbola, 
Ltd., Blackburn v. Parbola, I>d., [1909] 2 Oh. 
437 ; 78 L. J. Ch. 782 ; 101 L. T. 382 ; 53 Sol. Jo. 
697. 

(5) Voluntary Alienation. 

2974. Whether assignee must be Joined — Assign- 
ment by mortgagor.] — Crisp v. Heath (1714), 2 
Eq. Cas. Abr. 597 ; 22 E. R. 502, L. C. 

2975. .] — If, during a suit to redeem, 

the mtgor. assigns the equity of redemption, & 
there is a decree against him, the assignee is bound 
by it. — Garth v. Ward (1741), 2 Atk. 174 ; 26 
E. R. 509 ; sub nom. Garth v. Crawford, Bam. 
Ch. 450, L. C. 

Annotations: — Apld. Wlnchofiter (Bp.) v. Paine (1805). 11 

Ves. 194. Reid. Metcalfe v. Pulvertoft (1813), 2 Vos. & B. 

200 ; Bellamy v. Sabine (1857), 1 l)e G. & J. 566. 

2976. .] — Effect of lis pendens : sub- 

sequent mtgees., of an equity of redemption bound 
by a decree of foreclosure ; though not made 
parties. An exception by a purchaser on that 
groimd was disallowed ; & a specific performance 
decreed with costs. 

The objection is that two mtgees. of the equity 
of redemption are not brought before the ct. & 
therefore are not bound by the decree of fore- 
closure. The answer is that they became mtgees. 
after the bill of foreclosure filed, & one even after 
the decree nisi, . . . Ordinarily, it is true, the 
decree of the ct. binds only the parties to the suit. 
But he who purchases during the pendency of the 
suit is bound by the decree that may be made 


is not sufficient, at all events after long delay. 

W., as solr. of V., a second mtgee., received the 
rents of the mtged. property. The first mtgees. 
obtained a decree for foreclosure, & a first report 
wa-s made finding what was due to them. W. 
paid them off witli his own money, in V.’s name, 
& also paid off V. The proceedings went on with- 
out W.'s interest being disclosed, & shortly 
afterwards a second report was made finding what 
was due to V. in respect of his own security, & 
of what he had paid to the first mtgees., after 
allowing for the rents received by him. P., 
the mtgor., not paying this, an order absolute for 
foreclosure was made, V. making tlio usual 
affidavit that he had received nothing towards 
payment of the sum found due. Between the 
second report & the making this affidavit W. had 
gone on receiving rents. He was entitled to an 
undisputed third mtge., given him by P., on the 
same property. P., twelve years afterwards, 
filed a bill to impeach the order for foreclosure 
absolute as having been obtained by fraud : — 
Held: (1) it was not the duty of W., when he 
became owner of the mtges., to disclose his 
interest, & make himself a party to the proceed- 
ings, & although the affidavit made by V. was 
in the circumstances irregular, the irregularity 
did not prove any fraudulent design on the part 
of W., as it was a doubtful question whether he 
was not entitled to retain the rents towards 
satisfaction of this third mtge., which ho claimed 
to do ; & if he was so entitled V.’s affidavit was 
substantially correct ; therefore the decree for 
foreclosure absolute could not be set aside. 

There is no rule of the ct., that I am aware of, 
which requires a person acquiring an interest in 
that way to state to the ct. that such change of 
interest has taken place ; though of course he 
frequently, perhaps generally, does so, because 
the transferee in most cases is anxious to become 
a party to the litigation in order to maintain his 
own rights (Cairns, L.J.). 

(2) Slight circumstances will induce the ct. to 
enlarge the time before the day arrives, but after 
the order for foreclosure has been made absolute, 
it must be shown that the person who seeks to set 
it aside or to have it disregarded fully intended & 
was prepared to pay the money on the day, but 
was estopped by some accident from complying 
with the exigencies of the order (Rolt, L.J.). — 
Patch v. Ward (1867), 3 Ch. App. 203 ; 18 
L. T. 134 ; 16 W. R. 441, L. JJ. 

Annolatitm : — As to (2) Retd. Campbell e. Holyland (1877), 

47 L. J. Ch. 145. 


PART Xlll. SECT. 7, SUB-SECT. 4.— J. (b). 

m. Whether cusiiniee mud he joined — Before ivdffmerd .\ — Abell v. Parb(1883), 9 P. 11. 564. — CAN. 
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8ed, 7 . — Foreclosure or sale: Sub-secL 4, J. (5); 

8t4b-8ect, 6, A., C,, 2?., c£: F. (a).] 

2979. Assignment after decree abso- 

lute.] — (1) If a party to a foreclosure action has 
assigned his interest after decree, the assignee 
may be made a party to the action even after the 
order for foreclosure absolute. 

(2) Where, after decree in a foreclosure action 
the mtgor.*8 interest had been purchased by A., 
&; the mtgee.’s interest by B., & an order was 
afterwards made for foreclosure absolute on an 
ex p. application by pltf., the mtgee., A. & B, were, 
on motion by A., ordered to be made co-defts., 
4fc a subsequent motion by B. to discharge that 
order as irregular on the ground that the action 
was, in fact, at an end, was refused. 

(3) In a foreclosure action the mtgor. can redeem 
after the order for foreclosure absolute & notwith- 
stending that, after the order, the mtgee. may have 
disposed of his interest to a purchaser ; but 
whether or not he shall be allowed so to redeem 
lies in the discretion of the ct., & depends on the 
circumstances of each particular case. — C ampbell 
V, Holyland (1877), 7 Ch. D. 166 ; 47 L. J. Ch. 
145 ; 38 L. T. 128 ; 26 W. 11. 160. 

Annotations: — As to (1) Foild. Be I^arbola, Blackburn v. 

Parbola, [19001 2 Ch. 437, As to (3) Diitd. Ingham v. 

Sutherland (1890), 63 L. T. 614. Apld. Beaten v. Boulton, 

[1891] W. N. 30. Reid. Platt v. Mendel (1884), 27 Ch. D. 

246 ; Gaze v. London Drapery Stores (1900), 44 Sol. Jo. 

722^ Oe^allv, Mentd. Qraliam v. Campbell (1878), 38 

2980. Assignment by mortgagee — ^After 

decree nisi.] — Where, upon a bill of redemption 
& foreclosure, the mtgee. assigns his mtge. after 
a decree for the usual accounts, the mtgor. is not 
to pay the costs of the supplemental bill, which 
is necessary to bring the assignee of the mtgee. 
before the ct, — ^Baiiry v. Wrey (1827), 3 Russ. 
465 ; 38 B. R. 650. 

Diatd. Bartle v. Wilkin (1836), 8 Sim. 238. 

Mentd. Massey v. Moss (1842), 1 Hare, 319. 

2981. .] — Pltf. in a foreclosure 

suit having after decree assigned his interest, the 
assignee must pay the costs of an order to revive 
under 15 16 Viet. c. 86, s. 52. — Jam;es v. Harding 

(1855), 3 Eq. Rep. 757 ; 24 L. J. Oh. 749 ; 25 
L. T. O. 8. 174 ; 3 W. R. 474. 

2982. After decree absolute.] — Camp- 

bell V, Holyland, No. 2979, ante, 

2983. .] — Coles v, Forrest, Ward v, 

Forrest, No. 2777, ante. 


Sub-sect. 5. — ^Proceedings for Foreclosure 
OR Sale. 

A, Nature of Action, 

See R. S. C., Ord. 18, r. 2. 

2984. Not an action for recovery of land.] — A 
foreclosure action is not an action for the recovery 
of land within R. S. 0., Ord. 18, r. 2. — Tawell v. 
Slate Co. (1876), 3 Ch. D. 629 ; 3 Char, Pr. Cas. 
39. 

JB, Parties, 

See Sub-sect. 4, ante, 

C, Form of Proceedings. 

See R. S. C., Ord. 55, r. 5 a. 

2985. By originating summons — Subsequent ap- 
plication for receiver.] — ^Weston v. Levy, [1887] 
W. N. 76. 


2986. Though receiver asked for.] — ^Where 

a deft, does not appear pltf. cannot obtain any 
relief asked by his statement of claim which was 
not asked by the indorsement on the writ. Senible : 
the mere fact that a receiver is asked for is not 
sufficient reason for proceeding to obtain fore- 
closure by action instead of summons. — Gee v. 
Bell (1887), 35 Ch. D. 160 ; 56 L. J. Ch. 718 ; 
66L. T. 305; 35 W. R. 805. 

Annotations :—lAenid. Kli^don v. Kirk (1887), 37 Ch. D. 

141 ; Jamaica Ry. v. Colonial Bank, [1906] 1 Ch. 677. 

2987. .] — O’Kelly v. Culverhouse, 

[1887] W. N. 36. 

2988. Unless claim for payment 

Joined.] — Mtgee. issued a writ asking for the usual 
order for foreclosure, & moved for the appointment 
of a receiver, & on the motion being heard, a 
receiver was appointed. A statement of claim 
was delivered, but the mtgor. having become bkpt., 
pltf, withdrew his claim for payment : — Held : 
pltf. should have proceeded by originating 
summons. — Barr v. Harding (1887), 58 L. T, 
74; 36W. R.216. 

2989. .] — On a motion for judg- 

ment in default of defence in a foreclosure action, 
a mtgee. asked for an order for an accoimt to be 
taken, & for payment, & the usual foreclosure 
judgment ; the mtgee., however, being in 
possession, & having therefore to account on the 
footing of wilful default, did not show what he 
might have received but for his wilful default. 
The ct. therefore gave him the order for an account 
to be taken, & the usual foreclosure judgment, 
but made no order for payment. Deft, then said 
that pltf. had abandoned his claim for payment, 
& therefore ought to have proceeded by summons, 
& not by action, & was entitled under the fore- 
closure order to no more costs than if he had applied 
by summons i — Held : as pltf. had not abandoned 
his claim for personal payment, but had pressed it, 
he was entitled to his costs. The ct. refused to 
allow the case to go into the general paper for 
argument as to the question of costs. — ^Brooking 
V. Skewis (1887), 58 L. T. 73 ; 36 W. R. 215. 

D, Before What Tribunal, 

See R. S. C., Ord. 55, r. 5a ; Supreme Court of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 56. 

2990. Jurisdiction of Chancery Division — Con- 
current with that of county court — Mortgage of fifty 
pounds — Parties living more than twenty miles 
apart.] — In a suit to foreclose a mtge. for £50, 
where pltf. &; deft, lived more than twenty miles 
apart : — Held : the jurisdiction of the ct. was 
concurrent with that of the county cts., & that 
pltf. was entitled to a decree of foreclosure, with 
the ordinary costs. — Scotto v. Heritage (1866), 
L. R. 3 Eq. 212 ; 36 L. J. Ch. 123 ; 15 L. T. 349 ; 
15 W. R. 168. 

See^ 710W, County Courts Act, 1888 (c. 43), s. 67. 

2991. Subject-matter below ten pounds in 

value.] — An action in the High Ct., claiming relief 
which, before Jud. Act, 1873 (c. 66), could have 
been given only by the Ct. of Ch., cannot now be 
mainlined if the subject-matter is below £10 
in value. The old rule of the Ct. of Ch. in this 
respect still remains in force. — ^Westbury-on- 
Severn Rural Sanitary Authority v, Meredith 


PART XIII. SECT. 7, SUB-SECT. 6.— A. 

n. Not an action for ejectment ,] — 
An action by a mtaee. for foreolosnre. 
payment, & possession of the xutged. 
premises is not an aoUon of ejeotment 


within tho exception in O. .T. Act, 
r. 254, Sc tho venue need not therefore 
in such an action be laid in tho ootuxty 
where the lands lie. — Seymour v, 
De Marsh (1886), 11 P. R. 472.— 
CAN. 


PART Xlll. SECT. 7, SUB-SECT. 5.— D. 

o. Jurisdiction of Chaneerti Divi- 
aion.] — The Ch. Div. has jurisdic- 
tion to decree foreolosure & not a 
sale in a mtgee. *b suit, but will only 
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(1886), 30 Ch. D. 387 ; 56 L. J. Ch. 744 ; 52 L. T. 
839 ; 34 W. R. 217 ; 1 T. L. R. 641, C. A. 
Ar^taiion : — ^Mentd. Guaranty Trust Co. of New York r. 
Hannay, [1015] 2 K. B. 536. 


Lands out of Jurisdiction.] — See Conflict 

OP Laws, Vol. XI., pp. 340, 350, Nos. 352-355. 

2992. Transfer of proceedings to Chancery 
Division — ^Action commenced In Chancery Division 
—Set down for trial at assizes.] — Semble : the fact 
that an action has been commenced in the Ch. Div. 
& is one of the matters specially assigned to that 
^vision by Jud. Act, 1873 (c. 06), s. 34, is not of 
itself a sulhcient ground for changing the venue 
to London from the assize town named by pltf. 
as the place of trial, in his statement of claim. 
The writ in a foreclosure action was issued out of 
the Liverpool District Registry, the action being 
in the Ch. Div., & assigned to Bacon, V.-C. Both 
pltf. & deft, resided in London, but some of the 
witnesses were in Liverpool. Pltf. in her state- 
ment of claim named Liverpool as the plac 3 of 
trial &- gave notice of trial at the Liverpool assizes 
without a jury. After the action had becm set 
down deft. apj)lied to have the venue changed to 
London : — Held : the venue ought not to be 
changed.— Philips v. Beale (1884), 20 Ch. T>. 
621 ; 54 L. J. Ch. 80 ; 50 L. T. 433 ; 32 W. R. 
665, C. A. 


Annotationa Falrburn v. Household (1885). 53 

L. T. 513 ; Gardner V. Jay (1885), 54 L. J. Ch, 521) ; Powell 
V. Cobb (1885), 29 Ch. D, 486. 

2993. Allegation of fraud not sufficient 

reason.] — Victoria Mutual Assurance Society 
V. Smith (1889), 5 T. L. R. 182, D. C. 

2994. Application to extend time for redemption 
— After order nisi by Court of Appeal — To court of 
first Instance.] — An application to extend time 
for redeeming property which was the subject of 
a foreclosure order nisi made by the Ct. of Appeal, 
where on a question of priorities the order of the 
ct. of first instance had been discharged, was held 
to be properly made to the ct. of first instance & 
not to the Ct. of Appeal, because such an applica- 
tion was in reality only a working out of the 
details in chambers of the order made by the Ct. 


of Appeal. — ^Manks v. Whiteley, [1913] 1 Oh. 
581; 82 L. J. Ch. 267 ; 108 L. T. 450 ; 67 Sol. Jo. 
391. 

Transfer of proceedings to Bankruptcy Court.] — 

See Bankruptcy, Vol. V., p. 1018, No. 8308. 

E, Conduct of Proceedings, 

2995. Consolidation of proceedings by two mort- 
gagees — Difference as to conduct of action — Con- 
duct refused to party taking first steps to severance 
— Though larger claimant.] — Where two actions 
had been commenced on the same day by different 
pltfs. & had been consolidated, upon a difference 
of opinion arising between the joint pltfs. as to 
the conduct of the action, pltfs. who first took a 
step towards severance by making an application 
for a change of sobs, were made defts., & the 
conduct of the action given to the other pltfs., 
although the claim of the latter was smaller in 
amount than that of the former. — Holden v, 
SiLKSTONE & Don WORTH COAL & IRON Co., LTD. 
(1881), 45 L. T. 531 ; 30 W. K. 98. 

Conduct of sale.] — See Sub-sect. 2, A. (d), ante, 

F, Claims in Foreclosure, 

{a) In General, 

2996. Bill by equitable mortgagee — Declaration 
that deposit operates as mortgage.] — Marshall v, 
Shrewsbury, No. 2738, ante, 

2997. Mortgagee overlooking one charge — Order 
extending relief to that charge refused — Fresh action 
on all charges necessary.] — Deft., charged her pro- 
perty with repayment of £100 & interest to pltf, 
& subsequently gave him four supplementary 
charges to secure further advances. She then 
gave him another supplementary charge to secure 
a further advance & his professional costs, Pltf. 
brought an action on the first five charges, omitting 
the sixth which was mislaid, Sc obtained an order 
for foreclosure nm. lie afterwards found the 
sixth charges & applied for an order extending the 
r(dief to that chargi?, but his application was dis- 
missed with costs. He then brought a fresh action 


exercise such jurisdiction in excep- 
tional clrounistances. — Bruce v. Bito- 
PHY, [1906] 1 I. It. 611.— IR. 

p. Order for sale — IVfiether made 
in court or chamlters,] — Buell v, 
Fisher (1873), 6 P. K. 51.— CAN. 

q. Venue — Whether where defen- 
dant resides,] — Under King’s Bench 
Act, 1920 (c. 39), s. 35, a mtge. fore- 
closure action may bo brought within 
the judicial district whore one of defts. 
resides, though deft, be only an execu- 
tion creditor of the mtgor., He though 
the land be situate & the mtgor. reside 
in another judicial district. — Holland 
Canada Mortgage Co., Ltd. v. 
Dulmadge, [1921] 2 W. W. li. 322.— 
CAN. 

PART XIII. SECT. 7, SUB-SECT. 5.— E. 

r. When notice of motion neces- 
sary — For order of foreclosure.] — After 
a lengthy period has elapsed since the 
day appointed for payment, it is 
necessary to give notice of the motion 
for an order of foreclosure. — Kibch- 
ofper V. Stafford, 2 Ch. Ch. 52. — 
CAN. 

t. Whether necessary to entitle pe- 
tition df affidavits — Jn the cause .] — 
On an application by the exor. of a 
mtgee., for the infant heir of a mtgor. 
to convey after the exor. has obtained 
a flnai order for foreclosure, the 
petition & affidavits should be entitled, 
not in the cause but in the matter of 
the Infant. — Be Hodges (1850), 1 Gr. 
285.— CAN. 

A. RegularUy of proceedings — Dvdy 


of plaintiff.] — It is for pltf. in fore- 
closure to see that the proooodings 
are regular, at his own risk of having 
them set aside, if irregular. — B outi- 
lier V. Harshman (1854), 2 N. S. li. 
(James) 338.— CAN. 

b. Married woman defendant — 
Whether immediate reference refused .] — 
Where a mtge. was created by husband 
& wife upon lands of the wife, Sc the 
mtgee., together with the husband, 
oined in a conveyance of all their 
uterosts to a purchaser, the ct. in a 

foreclosure suit refused an immediate 
reference under the orders of 1853, & 
directed the cause to bo brought to a 
hearing in the regular way. — Wallis 
V. Burton (1855), 5 Gr. 352.— CAN. 

c. When default in appearance.] 
— After default marked for non- 
appearance In a foreclosure suit, pltf., 
on filing a statement of claim, may 
obtain an ex p. order for foreclosure Sc 
sale at onoe. Sc need not wait ten days 
for deft, to ai>pear. — Boardman v. 
Laidlaw (1890), 22 N. S. R. 220.— 
CAN. 

d. .] — An offer to suffer judg- 
ment by default, under 53 Vlct. c. 4, 
H. 130, is not applicable to a suit 
for the foreclosure of a mtge. Sc sale 
of the mtged. promises. — Jeffries v, 
Blair (1897), 1 N. B. Eq. Rep. 420. — 
CAN. 

•. .]— On an application tor 

an order nisi tor foreclosure of a mtge. 
in an action wherein no appearance 
has been entered it is not necessary to 


produce ait affidavit of default, i.c, 
an affidavit Hhuvving tho slate of tho 
mtge. ttoeouiit & verifying tho allega- 
tieiiH in the statement of claim, unless 
th(5ro is Homothiug in the nature of tho 
Tnoceediiigs or relating to tho pleading 
ItHolf which would justify the reiiuirlng 
of such proof. — Canada Life Assur- 
ance Co. V. Lima (Husk.), [1926] 4 
1). L. R. 48 ; [1926] 3 W. W. R. 127.— 
CAN. 

f. J*rocedurc where non-appexirance 
of some defendants.] — By analogy to 
rule 393, whore in a mtge. action for 
foreclosure or sale, some of the defts. 
do not appear to the writ of summons, 
Sc others do appear, against whom 
judgment cannot then be obtained, the 
officer may note tho ploadiugs closed 
as against the former. Sc tho action 
may be brought on for judgment 
against them without further notice 
to thorn. — Morse v, Lambe (1892), 16 
P. R. 9.— CAN. 

Motion to take bill pro confesso 
oper practice in cases of damages,] 
— Where deft, appears to a foreclosure 
suit, pltf. cannot have tho damans 
assessed on motion to have the bill 
taken pro confesso, Tho proper prac- 
tice in such a case is to have tho 
damages assessed upon a subsequent 
motion with notice. — Hanford v, 
Howard (1896), 1 N. B. Eq. Rep. 241. 
—CAN. 

h. Disputed questions of fact — 
Whether decided on summons .] — Bea- 
mish V. Whitbnet, [1908] 1 1. R. 38. — 
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Sect. 7. — Foreclosure or sale: Sub-sect. 6, F. (a), (&), 
jc) cfc id), & G. (a).] 

for foreclosure on all the six charges. Deft., took 
out a summons asking that the proceedings might 
be stayed on the ground that pltf. was estopped 
by the foreclosure order ; — Held : the subject- 
matter of the fresh action was not the same as that 
in the first action, & in the circumstances pltf., 
was not estopped from setting up his present case, 
& deft.’s application must be dismissed with costs. 
—Bake v. French, [1907] 1 Ch. 428 ; 76 L. J. Ch. 
299 ; 97 L. T. 131 ; 61 Sol. Jo. 326. 

Annotations : — ^Mentd. Reid v. Cupper, [1916J 2 K. B. 147 ; 

Puddephatt r. Leith (No. 2), [1916] 2 Ch. 168. 

(b)* Account. 

See R. S. C., Ord. 15, r. 1. 

2998 . Whether order for foreclosure made — 
R. S. C., Ord. 15, r. 1.] — pltf. in a foreclosure 
action, where there is no preliminary question 
to be tfied, may obtain by summons in chambers, 
under R. S. C., Ord. 16, rr. 1, 2, an order for an 
account & foreclosure — that is to say, the usual 
foreclosure judgment. — S mith v. Davies (1884), 
28 Ch. D. 650 ; 64 L. J. Ch. 278 ; 52 L. T. 19 ; 
sub nom. Davies v. Smith, 33 W. R. 211. 

Annotations : — Bissett v>. JonoB (1886), 32 Ch. I). 63.'>. 

PoUd. Horton o. Bossou (1899), 80 L. T. 435. (.See 80 

L. T. 437.) Reid. Blake v. Harvey (1885), 29 Ch. D. 827. 

2999 . .] — IJltfs. in a foreclosure action 

applied by summons under R. S. C., Ord. 16, r. 1, 
for an account. The chief clerk pronounced the 
usual order for an account & foreclosure. Defts. 
objected to the direction for foreclosure, & pltfs. 
assenting, the order was drawn up for an account 
only, & was passed & entered in that form. When 
the parties came before the chief clerk to proceed 
with the account he objected to the order as not 
being the one he had pronounced, & refused to 
proceed with the account. Subsequently the 
registrar, at the instance of the chief clerk, without 
any motion or summons, altered the order by 
adding the usual directions for foreclosure. Defts. 
moved to strike out the additions. The judge 
declined to do so, as he considered that the parties 
were not at liberty to have an order drawn up, 
different from the order pronounced, without 
apidying to the ct. for the purpose ; but, being 
of opinion that the addition had been irregularly 
made, lie stayed proceedings under the existing 
order, giving pltfs. liberty to apply for a fresh order 
for accounts & foreclosure. Defts. appealed : — 
Held : assuming the order as passed & entered to 
contain an error arising from an accidental slip 
or omission, an alteration made in it without any 
motion or summons for the purpose was irregular, 
& must be discharged, & pltfs. must pay the 
costs, as they ought to have applied to the judge 
when the chief clerk refused to proceed with 
the accounts. Qu. : whether a foreclosure order 
can be made under R. S. C., Ord. 15, r. 1, as in 
Smithy, Davies. No. 2998, ante, — ^Blake v, Harvey 
(1886), 29 Ch. D. 827 ; 63 L. T. 641 ; 33 W. R. 
602, C. A. 

Annotations Refd. Bissett v. Jones (1886), 32 Ch. D. 635 ; 

Salt V. Edffar (1886), 54 L. T. 374 ; Horton v. Bosson 

(1899), 80 L. T. 435. Mentd. He Swire, Mellor v, Swire 

(1885), 30 Ch. D. 239. 


3000. .] — ^A writ was indorsed with a 

claim for an account of principal, interest, & costs 
on a mtge., security, & for foreclosure or sale, & 
also with a claim for a specific sum for principal 
& interest due under a covenant in the mtge. 
deed. Deft, did not appear, & no statement of 
claim was delivered. Pltf. moved, under R. S. C., 
Ord. 13, r. 3, for liberty to forthwith sign final 
judgment for the amount indorsed on the writ, 
& under R. S. C., Ord. 15, for the usual foreclosure 
judgment nisi : — Held : under R. S. C., Ord. 13, 
r. 3, pltf. was entitled to sign judgment for the 
liquidated demand notwithstanding that the writ 
was also indorsed with a claim for an account & 
foreclosure, but he was not entitled under R. S. C., 
Ord. 16, to a foreclosure judgment. — ^Bissett v, 
Jones (1886), 32 Ch. D. 635 ; 55 L. J. Ch. 648 ; 64 
L. T. 603; 34W. R. 591. 

Annotations: — ^Distd. Imbort-Torry v. Carver (1887), .34 

Ch. D. 606. Consd. Horton v. Bossou (1899), 80 L. T. 435 

3001. .] — Dyott V, Nevile, [1887] 

W. N. 35, C. A. 

Annotation : — FoUd. Horton v. Bosson (1899), 80 L. T. 435. 

3002. .] — The ct. has jurisdiction to 

make an order for foreclosure in chambers on a 
summons under R. 8. C., Ord. 15. — Horton v. 
Bosson (1899), 80 L. T. 435 ; 43 Sol. Jo. 379, C. A. 

Annotation : — ^Mentd. Pepperoll v. Hird, 11902] 1 Ch. 477. 

(c) Possession, 

See R. S. C., Ord. 18, r. 2. 

3003. Jurisdiction of court to order — Possession 
not claimed by writ or summons.] — Under R. S. C., 
Ord. 18, r. 2, the ct. has jurisdiction in a fore- 
closure action to order delivery of possession where 

ossession is asked, not against a third party, 

ut against the mtgor., notwithstanding that 
pltf. has not asked for possession either in the 
writ or statement of claim. — Salt v. Edqar 
(1886), 54 L. T. 374 ; 2 T. L. R. 396. 

Annotations: — FoUd. Best v. Applegrato (1887), 37 Ch. D. 

42 ; Kolth v. Day (1888), 39 Ch. D. 452. 

3004. Defendant not appearing.] — 

Upon a motion by mtgees. for judgment for fore- 
closure absolute, & possession of the property, to 
which the mtgor. did not appear, & the mtgees. 
had received rents since the date of the certifi- 
cate, the ct. enlarged the time for redemption 
by one month, & directed pltfs. to file & deliver 
to the registrar an affidavit showing what would 
be the balance due to them up to that date for 
principal, interest, & costs, & ordered that, if 
the amount should not be paid, deft, should be 
absolutely foreclosed, & pltfs. should have posses- 
sion of the property. — Lacon v, Tyrrell (1887), 
22 L. J. N. 0. 51 ; 56 L. T. 483. 

Annotation : — ^Folld. Beat v, Applegate (1887), 37 Oh. D. 42. 

3005. .] — After an order absolute for 

foreclosure made on an originating summons the 
ct. will grant an order for possession, although 
possession was not asked for by the summons ; 

will also, on motion, grant an ii^unction to 
restrain removal of chattels comprised in the 
security, & an order for restitution of chattels 
wron^ully removed. — ^Manchester & Liverpool 
Bank v, Parkinson (1889), 60 L. T. 258. 


PART XIII. sect. 7, SUB-SECT. 6. — 
F. (b). 

k. Oeneral rule ,] — When the court 
Is asked to foreclose the rights of the 
mtgora. the parties cannot avoid an 
inquiry into the amount due for 
principal & interest, even if that 
involves the examination of an ante- 
cedent transaction out of which the 
mtge. arose & to which it is collateral ; 
nor is the ot. bound by the form of the 


mtge. or the agreement, or the ex- 
pressions used by the parties ; it is 
the substance of the combined trans- 
action that is important. — Laster ». 
PouoHER, [1926] 2 D. L. li. 993 ; 68 
O. L. R. 689.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 5.— 
F. (0). 

J. Whether ordered — Without conseiU 
of defendants ,] — ^Where on a motion 


for speedy judgment in an action for 
foreclosure it waa shown that the mt^. 
debt was in excess of the value of the 
land, immediate possession & fore- 
closure were ordered without the 
consent of defts. — Gibson v, McCrim- 
MON, 9 C. L. T. Occ. N. 40.— CAN. 

m. No opposition to motion,] 

— Pltfs. fore’closed a mortgage made to 
them, having purchased at the sale 
held under the foreclosure order. 
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Part XIIL — ^Remedies op Mortgagee. 


ord«ibs^.nii5"** appUoatton— After 

“ * *o*«clo8ure action com- 
«k w ®”8infting su^ons, which did not 
ask lOT delivery of possession, moved cx p., after 
an order for foreclosure absolute, for delfvery of 
not appeared :—Beld /the 
ct. had jurisdiction to make the order. — Jenkins 

V. Bidgmy asos), 68 L. T. 671 ; 41 W. B. 585 j 

®cd. Jo. 509 ; 3 B. 628. ’ 

— 0“ appUcation to make 
order absolute.] — Where a summons for fore- 
closure does not ask for delivery of possession, the 
subsequent order for foreclosure absolute &> 
delivery of possession will not be made cx p.— 

J- Ch. 368. 

d008. Order not Including delivery of possession 
II 41 ^** n ^ possession made on subsequent ap- 
pucatlon.j— A summons for foreclosure asked for 
d^very of possession in the event of foreclosure. 
Ine usual foreclosure order was made without 
any direction as to delivery of possession. Default 
in payment having been made, the order for fore- 
closure was made absolute. Pltf. then moved in 
the action for an order on deft, to deliver up pos- 
session of the mtged. property : — Held : such 
an order ought to be made, & pltf. ought not to 
be put to bring a new action for the purpose of 
recovering possession. — Keith v. Day (1888), 39 
^52 ; .58 L. J. Ch. 118 ; 00 L. T. 126 ; 37 

W . it. ^42, 0. A. 

^Innotaiians Apld. Manclioslor & Liverpool Bank v. 

f «0 L. T. 258 ; Jenkins v. ilidgloy (1893). 

**•1 V\ • J.V# OuO* 

3009. Mortgage of copyholds — Order for eject- 
ment after decree.] — Before admittance, a mtgee., 
[of copyholds] may bring a bill of foreclosure, & 
after a decree, an ejectment for the possession of 
the premises.— Button v. Stone (1740), 2 Atk. 
101 ; 20 E. R. 463. 

Refd. Pryco v. Bury (1853). 2 W. R. 87. 

Mentd. Williams v. Williams (1810), 12 East, 200. 

(d) Payment on Personal Covenant, 

Sec R, S. C., Ord. 3, r. 6 ; Ord. 14, r. 1 (a). 

3010. Claim specialiy indorsed — With claim for 
foreclosure — - Right to summary Judgment.] — 
Where the writ in an action for foreclosure was also 
specially indorsed under R. 8. C., Ord. 3, r. 6, 
with a claim for the amount due on the covenant 
U) i)ay in the mtgo. deed, an application to enter 
judgment against the mtgor. under R. 8. O., 


Ord. 14, r. 1 (a), for the amount claimed, before 
the action was heard, was refused. — Hill v. Side- 
bottom (188^, 47 L. T. 224. 

Ar^tations : — ■Jrolld. Imbert-Torry v. Carver (1887), 34 

Ch. D. 506. Refd. Clarke v. Berger (1899), 36 W. R. 809. 

3011. .] — A writ which claims 

foreclosure or sale & a receiver, besides payment 
of the debt &; interest, is not specially indorsed so 
as to entitle pltf. to summary judgment on the 
claim for debt & interest. — I mbbrt-Terry v. 
Carver (1887), 34 Ch. D. 506 ; 56 L. J. Ch. 716 ; 
56 L. T. 91 ; 35 W. R. 328. 

Annotation :^Retd, Clarke v. Berger (1899), 30 W. R. 809. 

3012. Defendant not appearing.] 

— ^Bissett V, Jones, No. 3000, ante, 

3013. Must be claimed by writ.] — Where no 
appearance has been entered by deft, in an action, 
pltf. cannot, by his statement of claim, enlarge 
the scope of the claim indorsed on his writ. 
Where, therefore, a deft, did not enter an appear- 
ance to the writ issued in a foreclosure action, & 
the writ was not indorsed for payment, the ct. 
held that pltf. was only entitled to the usual 
order for foreclosure, although, on his statement 
of claim, he was also entitled to an order for 
payment against deft. — L aw v , Philby (No. 2) 
(1887), 56 L. T. 522 ; 35 W. R. 450. 

Right to pursue remedies concurrently.] — See 
Sect. 1, ante, 

G, Pleading, 

(a) Statement of Claim, 

3014. What must be alleged — Not matters part 
of defence.] — In 1848 deft, executed a mtge. to 
pltf. U nder a commission of lunacy, issued against 
the mtgor. in 1852, he was found upon inquisi- 
tion to have been of unsound mind since 1825. 
The mtgee. Hied his clain^ of foreclosure against 
the mtgor. & his committee, but did not state 
the date of the inquisition taken on the finding 
of the jury. He proved the execution of the 
mtge. deed in the usual way. Dofts. did not 
cross examine the attesting witnesses to the deed, 
but produced evidence to show that the mtgor. 
was actually insane at tlie date of the execution 
of the deed ; — Held : the suit was i)roperly com- 
menced by claim, & it was not defective in not 
stating matter which was properly part of the 
defence of deft. — J acobs v, Richards, Jacobs v. 
Porter (1854), 18 Beav. 300 ; 23 L. J. Oh. 557 ; 


applied under Ord. 48, r. 1, for an order 
for possession : — Held : pltfs. were 
entitled to the order applied for, 
but, no one having appeared to oppose 
the motion, without costs. — Eastkun 
Canada Savings & Loan Co. v. 
McKinnon (1892), 26 N. S. R. 523. — 
CAN. 

n. Whether action bars claim — 
To immediate poascasian.] — Whei-e a 
mtgee. elects to proceed by way of an 
acUou imder Land Titles Act, 1920 
(c. 27), s. 107, for foreclosure of a mtge. 
iSc the mtge. contains a covenant 
euilUiug him to possession ou default 
He notice of Intention to take possession 
he may give the notice &, on the 
mtgor. *8 non-compliance therewith, 
apply, in the action, for an order lor 
immediate possession ; but the bring- 
ing of the action imder said sect. 107 
bars him fi*om pursuing imder sect. 108 
his claim for immediate possession. — 
McCusker V, Yovickin & Hillcrest 
Acres, Ltd., [1925J 3 D. L. R. 893 ; 
[1925J 2 W. W, R. 625.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 5.— 

F. (d). 

o. Conaolidation wiUi forecloaure ac- 
tian-- Whether allowed,]-— Ord, 18, r. 
2, of our Judicature Rmes is similar 


to R. S. C., Ord. 17, r. 2, of the English 
Rules lor 1875, under which it has Ixieii 
decided that a claim on a covenant in a 
mtge. can be joined with an action of 
forecloHun;. — Thomson v, I'rn’s (1893), 
26 N. 8. R. (14 R. & G.) 108.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

G. (a). 

p. What muat be alleged — Whether 
poaaeaaion.] — On an application for a 
flnal order for the sale of intgod. 
ijroperty it is not sufilcient for pltf. 
in his aiildavit of non-payment to 
swear merely that he has not been in 
possession or in receipt of rents He 
profits ; he must also negative 
possession He the mM>ipt of rents He 
profits by any one on his bolialf. — 
Ford v, Jones. 1 Ch. Ch. 291. — CAN. 

q. Jn whom legal estate 

veaied.] — In a suit for foreclosure of a 
mtge. in fee, after the death of the 
mtgee., the bill must show in whom 
the legal estate is vostod. Alleging 
that pltf. is exor. He trustee of the mtgee. 
is not sufficient. — Wiggins v. Fuiyd 
(1867), 12 N. B. It. (1 Han.) 229.— 
CAN. 

Interest of parties.] — A bill 
for foreclosure of a mtge. against three 
defts. stated that one of them was 


mtgor.. He that the others claimed a 
lion on Iho property ; but omitted to 
state what interest they had, or any- 
tldng to show that they were necessary 
I>arile8 ; a decree of foroclosuro was 
refused. — C hu’MAN v. Tuck (1868), 
N. B. Dig. 649.— CAN. 

t. Mfyrigagce*8 pretended sale.] 

— HrATN V, Watt (1869), 16 Or. 260. 
—CAN. 

a. Whether deacription of 

situation of mortgaged land .] — Wiggins 
V. Hendricks (1872), 1 Pug. 152. — 
CAN. 

b. AhandonmerU of land by 

defendant.] — ^Abandonment by deft, 
of the land in auestion must be alleged 
in stateinent of claim, otherwise pltf. is 
not entitled to judgment in an unde- 
fended action for foreclosure of an 
agreement of sale. — ^Armstrong v. 
Biebels (1914), 24 Man. L. K. 782.— 
CAN. 

c. Fact that mortgage was 

taken — Hy way of additional aeAnirity .] — 
In an action by a bank upon a mtgo. 
uiion real estate it is not necessary 
to allege in the statement of claim facts 
showing that the mtge. was taken by 
way of additional security to a pre- 
existent debt. — C anadian Bank of 
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Sect, 7 . — Foreclosure or sale : Svb^sect, 6, O. (a) db 
(bu I. & J>3 

23 L. T. O. S. 44 ; 18 Jur. 627 ; 2 W. R. 174 ; 
52 E. B. 118 ; on appeal^ 5 De G. M. &; G. 65, 
L. JJ. 

Annotatvms : — Mentd. Campbell v. Hooper (1855), 3 Sm. & 

G. 153 ; Wood r. DwarrlR (1850), 11 Exoh. 493. 

3015. — — Covenant lor payment.] — In a fore- 
closure action, where a mtgee. applies, on motion 
for judgment, not only for foreclosure but also 
for a personal order for payment of the mtge. 
debt & interest against a mtgor. who has made 
default in entering appearance & in delivering a 
defence, the statement of claim ought, however 
shortly, to contain an express statement of the 
covenant upon which the personal order for pay- 
ment is claimed. — Law v, Philby (1887), 56 L. T. 
230 ; 35 W. B. 401 ; subsequent proceedings, 60 
L. T. 522. 

3016. .] — Wethered V, Cox, [1888] 

W. N. 165. 

( b ) Defence, 

See R. S. C., Ord. 19, r. 17. 

3017. Irrelevant matter — Matter injurious to 
plaintiff’s character.] — In a foreclosure suit, where 
for the alleged purpose of showing that the suit 
had been instituted through a vindictive motive, 
deft, introduced into his answer matter injurious 
to the pltf.’s character, & which had previously 
been made the subject of a public document. 
The ct., on exceptions for scandal, ordered such 
matter to be expunged as irrelevant to the question 
at issue.—EDMUNDs v. Brougham (Lord) (1866), 
13L. T. 790 ; 12 Jur. N. S. 156. 

3018. Admissions — Discretion of court to make 
order.] — An action having been commenced in 
Nov. 1876, to enforce an equitable mtge. with 
written memorandum dated in Feb. 1876, deft, 
admitted the mtge., but alleged, by way of defence, 
that it w^ part of the agreement that pltf. should 
not require a legal mtge,, nor any payment of 
principal or interest for a year from the time of 
the advance. Pltf. moved for the ordinary fore- 
closure decree on the admissions in the pleadings ; 
& the motion was refused ; — Held : the Vice- 
Chancellor had a discretion as to whether a case 
was a proper one for making an order on motion 


under B. S. C., 1875, Ord. 40, r. 11 ; the Ct. of 
Appeal ought not to interfere with the exercise 
of that discretion. — ^M bllob v, Sidbbottom (1877), 
6 Ch. D. 342 ; 46 L. J. Ch. 398 ; 37 L. T. 7 ; 26 
W. B. 401, C. A. 

3019. What constitutes.] — In a foreclosure 

action the statement of claim stated an original 
mtge. deed, a deed of assignment, & that a sum 
remained due on the security. The statement 
of defence stated that defts. did not admit the 
correctness of these statements, & required proof 
thereof. Pltf. moved for judgment on admis- 
sions in pleadings : — Held : pltf.’s case on these 
pleadings must be taken to be admitted, but 
leave to amend was given. — R uttbr v. Trbgbnt 
( 1879), 12 Ch. D. 768 ; 48 L. J. Oh. 791 ; 41 L. T. 
16 ; 27 W. R. 902. 

Anriotations Apld. Lumsden v. Winter (1882), 30 W. R. 

751. Beld. Graves r. Terry (1882), 61 L. J. Q. B. 464. 

3020. .] — The statement of claim in 

a foreclosure action set out the purport & effect 
of several mtge. deeds, & alleged that they were 
duly executed. The statement of defence craved 
leave to refer to the deeds, when produced, dc, 
save as by such deeds, when produced, should 
appear, did not admit that the same were of or 
to the purport or effect in the statement of claim 
mentioned. Upon motion for judgment on ad- 
missions in the pleadings, the deeds being pro- 
duced in ct. : — Held : there was a sufficient 
admission of the execution of the deeds, & as it 
appeared, on their being produced in ct., that they 
were of the dates & made between the parties 
mentioned in the statement of claim, pltfs. were 
entitled to judgment. — ^B arnard v, Wibland 
(1882), 30 W. B. 947. 

3021. Defence delivered out of time — 

Judgment on admissions.]— A defence delivered 
after the expiration of the time limited by the 
rules cannot be treated as a nullity. V^ere, 
therefore, the ct. treating such a defence as a 
nullity, had upon a motion for judgment in default 
of delivering a defence, given a judgment for 
foreclosure, the Ct. of Appeal held the judgment 
improperly given. But as the defence sub- 
stantially aderntted pltf.’s claim the Ot. of Appeal 
imder order B. S. 0., Ord. 68, r. 4, ordered the 
notice of motion to be amended, &, the notice 


Commbhoe V. Perkins (1915), 3i 
W. L. R. 78.—CAN. 

d. — Amount of advance.] — h 
an aotion for foreclosuro pltf, mns 
establish the aiuonut of his advance.— 
Singer v. Goldhar, [1924] 2 D. L. R 
141 ; 55 O. L. R. 267.— CAN. 

e. Covievtt^ of indorsement.] — Th^ 
Indorsement on an office copy o 
the bill must specify distinctly whio] 
mief pltf. seeks, whether sale o 
foreclosure. — Drewry v. O’Neal, : 
Ch. Ch. 204.— CAN. 

amendment cdlowed.Y- 
Pitf. indorsed his writ of summons 5 
filed his statement of claim to recove 
posHosslon of the land in dispute, ai 
belu^ the assiernee of a lease made b^ 
him to defts., who assigned to a thlrc 
aaslgned & surrendered t( 
pltf. The defence was that the leas* 
was in effect a mtge., & fraud & wan' 
of consideration were alleged HeZd 
pltf. could not amend Ids statement o 
claim, & ask a foreclosure of the lan< 
McGinnii 

(1882), 9 P. R. 167. — CAN. 

Necessity for — After appearanc 
of defendarU.y—ln an action for fore 
oioBuro deft, entered an appearanc 
h^er O. J. Act, r. 68, limiting hi 
defence to one item in the particular 
indorsod on the writ of summone 
The appearance did not state that deft 


did not require the delivery of a state- 
ment of claim : — Held : after such 
appearance a statement of claim was 
unnecessary- — Peel v. White (1885), 
11 P. R. 177.— CAN. 

h. .] — ^In a mtge. aotion 

for payment, foreclosure, etc., deft, 
entered an appearance in which she 
stated that she did not require the 
delivery of a statement of claim, & 
added : “ Take notice that deft, dis- 
putes the amount claimed by pltf. ” : — 
Held : the record was then complete. 
Sc a statement of claim was unnecessary 
Sc irregular. — Mahoney v. Horkins 
(1891), 14 P. R. 117.— CAN. 

k. PlairUiff*8 claim for dcfidency on 
sale — IVhethiir tantamount to a claim 
for foreclosure d: sale.] — Dk Witt v. 
Simms, [1924] 1 D. L. R. 592 ; 56 
N. S. R. 615.--CAN. 

PART XIII. SECT. 7, SUB-SECT. 5.— 

Q. (b). 

l. Wh^ defence struck out.] — To an 
action brought by a first mtgee. for 
foreclosure, defts., purchasers of the 
equity of redemption, pleaded that 
after the making of pltL’s mtge., the 
mtgor. made a second mtge. of the 
same lands, which was still outstanding 
&; unpedd. Pltf. applied to strike out 
the defence, under Ord. 26, r. 4 : — 
Held: the defence should be struck 


out. — ^W illiams v . Morse, 20 C. L. T. 
418.— CAN. 

m. No time for payment in mortgage 
— Plea that principal sum he payable 
— Within ten years.] — Higgins v, 
McLachlan, R. B. D. 441.— can. 

n. Necessity for specifically plead- 
ing defence.] — Deft., in a foreclosure 
suit, cannot defeat a motion for a 
receiver by a general affidavit that ho 
has a good defence to the suit ; ho must 
specify the defence distinctly to enable 
pltf. to meet it. Sc the ct. to judge of it. 
— Aikins V. Blain (1867), 13 Gr. 646. — 
CAN. 

o. .] — Loughkkd V. Hamilton 

(1907), 7 W. L. R. 204.— CAN. 

p. Plea of payment to unauthorised 
party.] — Cameron v. McDonald 
(1900). 33 N. S. R. 469.— CAN. 

q. Purchase of land at tax sale.] — 
Hislof V. Jobs (1901), 22 C. L. T. 144 : 
3 O. L. R. 281.— CAN. 

r. Techniced points of law — Whether 
amendment permitted.] — In a foreolosuro 
action the only defence was by W., a 
second mtgee. Sc it consisted solely of 
technical points of law, which were 
heard Sc olsposed of by the judge : — 
Hdd : after the decision on the hearing 
upon points of law, deft. W. would not 
bo permitted to amend the defence, 
inasmuch as. If W. had any gxoimd of 
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being treated as amended, gave judgment for 
pltf» upon admissions in the defence. — Gill v » 
WOODFIN (1884), 25 Oh. D. 707 ; 53 L. J. Oh. 
617 ; 60 L. T. 490 ; 32 W. R. 393, C. A. 

Claims between co-defendants — Raised on 
counterclaim.] — See Practice. 

H, Interlocutory Application* 

3022. Motion to expedite hearing — Setting down 
as short cause.] — bill for a foreclosure cannot 
be set down as a short cause unless by consent. — 
Rashleigh V. Dayman (1817), 2 Madd. 147 ; 60 
B. R. 289, 

AnnotcUion : — Folld. Lowin v. Moline (1838), 1 Boav. 99. 

3023. .] — It is contrary to the prac- 

tice, to advance a foreclosure suit to be heard as 
a short cause, unless with the consent of deft. — 
Lbwin V, Moline (1838), 1 Beav. 99 ; 8 L. J. Ch. 
96 ; 48 E. R. 876. 

3024. .] — Upon a motion to advance 

a foreclosure suit, notice of motion must be given 
to the opposite party. — ^Powell v* Calloway 
(1840), 11 Sim. 51 ; 9 L. J. Ch. 337 ; 4 Jur. 859 ; 
59 E. R. 792. 

3025. .] — Where a decree for foreclosure 

•has been made against defts., subsequently dis- 
covered to be infants, the ct. will not rehear the 
cause, nor expedite the foreclosure of their equity 
of redemption, but a supplemental suit must be 
hied, or another suit instituted. — Scawen v* 
Nicholson (1853), 22 L. J. Ch. 632 ; 21 L. T. O. S. 
334 ; 17 Jur. 369. 

3026. Stay of proceedings— By mortgagee.]— 

A motion by deft, in a foreclosure suit for the 
ordinary decree under 9 Geo. 2, c. 20, s. 2, cannot 
be resisted by pltf. on the ground that he has, 
pending the action, parted with the legal estate ; 
nor, if the action has been entered for trial, on the 
ground that he desires to stay proceedings, in 
order to take advantage of a transfer & right of 
consolidation arising since the entry for the trial. 
R. S. 0., Ord. 33, r. 1, does not entitle a pltf. to 
dismiss his action after it has been entered for 


trial. — ^Matthews v. Antrobus (1879), 49 L. J. 
Ch. 80. 

AnnotcUion : — ^FoUd. Montolro v. Ootterell 8c Mlnter (1924), 
68 Sol. Jo. 843. 

3 Q 27 . ,] — Once an action is entered 

for trial pltf. cannot discontinue without either 
the written consent of the parties or the leave of 
the ct. & accordingly a notice of discontinuance 
under R. S. C., Ord. 26, r. 1, served by pltf, after 
the action had been entered for trial by deft^ 
was held ineffective. — ^Monteiro v, Ootterell ® 
Minter (1924), 68 Sol. Jo. 843. 


I, Service of Proceedings, 

3028. Substituted service of writ— Absconding 
mortgagor.] — Mtgor. deft, in a foreclosure action 
had absconded from his place of business in May , 
1879, & had gone to Australia. Leave was given 
to the equitable mtgee. to serve the writ upon the 
relations of the mtgor., the mtgee. undertaking 
to apply for a sale at the trial. — ^WoLVEBHAMMON 
& Staffordshire Banking Co. v. Bond (1881), 
43 L T. 721 ; 29 W. R. 599. 

.J— .See R. S. C., Ord. 10. ^ « r. 

Service of writ out of Jurisdiction.] — See B, S. L., 
Ord. 11, r. 1 (h). ^ ^ ^ ^ . 

Service of decree.] — See Sub-sect. 6, K., post, 

3029. Indorsement of service — Omission of day 
of service.]— Poat v. Basset, [1888] W. N. 25o. 


J. Evidence, 

See, generally, Evidence, VoL XXII., pp. 19 
et seg, 

3030. Where payment not In issue— Necessity 

to prove mortgage.] — On a bill by a mtgee,, where 
the payment to the mtgor. of the money secured 
by the mtgo. deed, is not put in issue by the 
answer, the mtgee. need only prove her mtge. 
deed, & is not obliged to prove also the parent 
of the consideration. — ^M inot v, Eaton (1826), 4 
L. .1. O. B. Oh. 134. __ 

3031. Entries In book of deceased attorney— Of 
mortgagor — To prove payment.]— —Clark v, Wil- 
mot, No. 2970, ante. 


dofouce upon th« merits, it should have 
been pleaded with the points of law.— 
Hitohie V. Pyke (1904), 40 N. S. It. 
476.— CAN. 

t. No coneidercUion Cfiven for morl- 
page.] — Canadian Bank op Com- 
merce v. Harvey (1915), 33 W. L. II. 
35 ; 9 W. W. R. 638.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.—H. 

a. Injundian — Continuance of.] 
Where tn a foreclosure suit an lnU)rim 
Injunction has be«3U granted to restrulu 
cutting timber, the r^istrar has ^ no 
power to grant a decree on 

with a provision for continuing the 
injunction. — Kino v. Freeman, i 
Ch. Ch. 360.— CAN. 

b. On what terms granted — 

Payment of irUer^ on qulsta^t^ 
bonds.}— W ood v. Hare (area 1878), 
R. E. D. 201.— CAN. 

0. Application to change ^lief 
From sole to farexloeure.]r^ic^^^^ 
V. Cabton (1901), 21 C. L. T. 189, 235 , 
1 O. L. R. 240.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 1. 

d. Svbmvted s^ice — 
meni.}— The ct. will permit a 
of a bill by publication » deft, in 
a foreclosure suit, who lias left the 
jurisdiction, though deft, sought to be 
advertised is merely an Incpabrancer 
by virtue of a 

Robson v, Rbesor, 1 Ch. Ch. 280. 

•CAN. 

,] — ROBLIN V. GRBBLT 


(1877), 7 r. 11. 125.— CAN. 

] — Skath V. McIlroy (1807), 

2 Ch. Ch. 93.— CAN. 

g. On inspection of insolvent’s 

estate. 1— Whore a bill had been lllod for 
foreclosure, & deft., the offtcial asHlgnoo 
of the mtgor,, absconded before the 
bill was served, an order was granted 
allowing substitutional service on one 
of tlio two inspectors of insolvents 
estate.— London & Canadian Loan 
& Agency Co. v, Thompson (1879), 8 
P. R. 91.— can. 

h. Notice — Of final order.] — A. 
motion for a final order is an ex p. 
proceeding ; It is unnecessary to serve 
notice thereof even on infant owners of 
the equity of redemption who have 
answered. — Henderson v. Cowan, 1 
Ch, Ch. 297.— CAN. 

b. Of motion .] — In case of a 

motion to dispense with payment of 
the purchase-money into ct. & for a 
vesting order. In favour of a purchaser 
under a dcxjree, who is also one of 
pltf 8., notice must bo served on the 
intgor. whore he has appeared hy 
Bolfcltor. — ^MoMaster v, Kempshall, 
1 Ch. Ch. 329.— CAN. 

l , It Is unnecessary 

to present a petition for foreclosure 
after abortive sale ; it is sufflclent to 
servo a notice of motion on 

— Odell V. Doty (1862), 1 Ch. Ch. 207. 
—CAN. 

m. Proceedings in master’s opice.] — 
As a general rule, notloe ol the prp- 
ceedixwB in the master’s office should 


b() served upon a mtgor, against whom 
tlic bill Ims boon taken pro conf^, 
whoiievor pltf. proves a claim in addition 
to that alleged in the bill. — M cCoi^ick 
i>. McCoitMiCK (1874), 6 P. R. 208. — 
CAN. 

n. Necessity for order allowing ser- 
vice.]— An action for foreclosure of a 
mtge. is governed by O. J. Act, r, 78, 
Sc no order allowing service is necessary 
& on default of appearance judgment 
may bo entered on presdpe according 
to the former practice in Chanpe^.-- 
ClIAMBBRLAIN V. ARMSTRONG (1882), 2 

P. R. 212.— can. 

o. CarUenis of affidavU of 

It is not sufficient in an affidavit of 
Horvico of summons in a foreclosure 
suit to state that deft, was served ^th 
a true copy, without stating that It 
was Indorsed with a true copy of the 
indorsement on the summons.— J ack - 
HON V. HtDtfPllRBY (1896), 1 N. B. Kq. 
Rep. 341. — CAN. 

p. Copy of summons — Whether Mrved 
on prior incumbrancers. ] — Union Trust 
C o. V. DuplaT (1908), 7 W. L. R. 469. 
—CAN. 

a. tService of notice on guardian 
SufficUnav o/.]— G ordhan Uas v. 
Muhhmmat Rukman, etc. (1919), 
I. L. 11. 1 Lah. 292.— IND. 

PART XIII. SECT. 7, SUB-SECT. 6.— J. 

r. Onus of proof of release of 
mortgage— On defendant.}— v. 
McDonald (circa 1880), R. E* D. 
142.— CAN. 
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Sect, 7 . — Foreclosure or sale: Sub-sect* 6, J., K. db 
L. ; sxib-sect, 6, A. <£? B* (g).] 

3032. Competency of bankrupt mortgagor as 
witness — To prove notice to mortgagee — Of prior 
incumbrance.]— Clark v. Wilmot, No. 2970, ante, 

3033. Action by first mortgagee against mort- 
gagor & second mortgagee — Necessity to prove 
second mortgage.] — On a bill by first mtgee. 
against mtgor. & second mtgee., pltf. should prove 
the second mtge., otherwise he can only take an 
inquiry at the first hearing. — Guardner v. 
Boucher (1850), 13 Beav. 08 ; 51 B. R. 20. 

3034. Defendant out of Jurisdiction — Evidence 

by affidavit.]— Lloyd v, (1850), 15 L. T. O. S. 

240 ; 14 Jur. 508. 

3035. .]— Gardiner v. Hardy, [1876] 

W. N. 153 ; 2 Char. Pr. Cas. 231. 

3036. Defendant appearing to writ — Not appear- 
ing at trial — Necessity for affidavit of service.] — 

Baird r. Bast Riding Club & Race C'ourse Co., 
[1891] W. N. 144. 

K, The Decree* 

3037. How application made — By motion — Some 
parties infants.] — Order made, on motion in a fore- 
closure suit, to the same effect as a deci’ee, although 
the order could not be made under 7 Geo. 2, c. 20, 
owing to some of the parties interested in the 
equity of redemption being infants, & consequently 
incapable of admitting jDltf.’s title. — Grane v* 
Mitchell (1840), 10 Sim. 484 ; 9 L. J. Ch. 171 ; 
59 B. R. 703. 

Annotation :—ConBd* Taylor v. Coatee (1843), 3 Haro, 263. 

3038. By summons— Facts not in dispute.] 

— There is no jurisdiction to give judgment for 
foreclosure upon summons, although the facts are 
not in dispute.— Lloyd v. Lloyd (David) Sd Co., 
Ltd. (1878), 26 W. R. 572. 

3039. Against whom made — Some defendants 
out of Jurisdiction.] — Mtgor, devised a mtged. 
estate, in trust for sale, A to divide the produce 
amongst his nine children : two of the children 
were living out of the jurisdiction, on a bill for 
foreclosure, a decree was made against the other 
seven only.— Runcorn v, Nicholson (1836), 5 
L. J. Ch. 203. 


3040. Service of decree — On parties out of Juris- 
diction.] — In a foreclosure suit, by a mtgee. who 
had been in possession twelve years, against 
several defts., trustees & beneficiaries under the 
will of the original mtgor., some of whom were 
out of the jurisdiction in America, the bill having 
been ordered to be taken pro confesso against 
defts. out of the jurisdiction, & at the hearing 
none of defts. appearing, service of copy of the 
decree upon defts. out of the jurisdiction was per- 
mitted to be made by advertisement in two 
London, Sc one American, newspapers. — ^H yde v. 
Large (1874), L. R. 19 Bq. 48 ; 23 W. R. 22. 

Z. Proceedings after Decree* 

3041. Addition of parties — Subsequent incum- 
brancer discovered after decree for foreclosure.] — 

Decree for foreclosure upon an original claim on 
further directions, & on the hearing of a supple- 
mental claim, where the existence of an incum- 
brance subsequent to that of plaintiff was found 
by the master, & the subsequent incumbrancer 
was brought before the ct. by the supplemental 
claim. — Robinson v* Turner (1852), 9 Hare, 
488 ; 68 B. R. 603. 

3042. Subsequent incumbrance discovered 

after order for sale.] — Gwatkin v* Dowling, 
[1887] W. N. 208. 

3043. Plaintiff trustees — Change of trustees 

after foreclosure absolute — Mortgagor wishing to 
re-open foreclosure.] — In a foreclosure action 
brought by the public officer & estate trustees of 
an insurance society a final order for foreclosure 
absolute was made on Dec. 3, 1907. Two of the 
trustees died after that date. New trustees had 
been appointed in their places & the mtged, 
estates vested in them. W., one of defts., being 
desirous of making an application to open the 
foreclosure, presented a petition of course for an 
order of revivor, & an order was made in chambers 
that the action should for the future be carried 
on between W. as pltf. & the surviving defts. & 
the new trustees as defts. On motion to dis- 
charge this order : — Held : there could not be a 
revivor under the modern practice, & the right 
course would have been for W. to apply to the 
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t. Service of decree.] — Elliott v. 
HICLLIWKLL, Fekhan V . Hayks (1858). 
1 Ch. Ch. 6.— CAN. 


Proof of service — When dis- 
pensed with.] — Where there was no 
evidence to show that infants had been 
served with a decree of foreclosing, 
reserving to them a day to show cause 
on attaining their majority, but it was 
shown that they had been served with 
nowco of proceedings under Quieting 
Titles Act proof of service of the decree 
wdth . — Re Gilchrist 
(1879), 8 P. H. 472.— CAN. 


b. Amendment — Whether granted i 

J iarte .] — On an application ex p. f 
eavo to amend after the decree I 
correcting the description of the mtge 
premises :—£f€/d ; the applicatic 
could not be granted ex p . — Bank < 
Montreal v. Power, 2 Ch. Ch. 47.- 
CAN. 


0 . Inguirg as to prioritiea.h 

Moffatt V * March (1852), 3 Gr. 163.- 

CAN. 

d. Whether necessity for judge 
predion — Par registrar to draw u 
decree.]— The fact that a marrie 
woman is deft, to a foreclosure sU 
(the time for her separate aiiswt 
having elapsed) does not render J 
neoe^ary to apply to a judge for 
mrection to the r^datrar to draw u 
the decree on prcBcipe* as the registre 
has power to do so without an 


direction. — ^M acfie r. MoDouoall, 
1 Ch. Ch. 259.— CAN. 

6. Decree for summary reference to 
master — When made — Necessity for 
proving execution of conveyance .] — ' 
Creelman t). Clbfford (1850), 2 Gr. 
213.— CAN. 

1. Effect of erroneous decree.] — A 
decree for foreclosure being erroneous, 
the ct. refused to pronounce a final 
decree on default of payment. — 
Commercial Bank v. Graham (1850), 
4 Gr. 419.— CAN. 


g. Leave to file answer after decree 
— W?ien granted .] — ^Williams v. Atkin- 
son (1858), 1 Ch. Ch. 34.— CAN. 


h. Form of decree.] — Where a 
mtgor. has executed several mtges., in 
one only of which his wife joined, the 
proper decree on a bill for foreclosure 
against the ivldow & devisees of the 
mtgor., is one in the usual form 
against them all, with a declaration that 
upon payment of the mtge. executed 
by the widow, she shall, if she choose, 
be let into her dower. — ^Thibodo v. 
Collar (1850), 1 Gr. 147.— CAN. 

k. .1 — Perkins v, Vandkrlip 

(1865), 11 Gr. 488.— CAN. 


1. .] — ^Where there is a dispute 

as to the ownership of the equity 
of redemption, the decree should 
usually contain a direction to the master 
to inquire as to the ownership before 
a day is appointed for payment. — 
Oaylbt V * Hodgson (1867), 13 Gr. 


433.— CAN. 

m. .] — North of Scotland 

Canadian Mortgage Co. v. Beard 
(1883), 9 P. R. 546.— CAN. 

PART Xlll. SECT. 7, SUB-SECT. 5.— L. 

n. Addition of parties — IhLrchaser or 
assignees.] — ^Where mtgors. had been 
foreclosed, &. the mtgees. had snbse> 
quently sold the property : — Held : 
the mtgors. could not, several years 
afterwards, move in the suit against 
the final order for irregularity, without 
having made the purchasers or their 
assignees parties to the suit. — Boulton 
V. Don & Danforth Road Co., 1 
Ch. Ch. 335.— CAN. 

o. Purchasers of portion of 

mortgaged property .] — Rumble t?. 
Moore (1859), ICh. Ch. 59.— CAN. 

p. Registered owners.] — 

Security Loan & Trust (k). v. 
Duhan (Alta.), [1919] 3 W. W. R. 346. 
—CAN. 

q. Devisee — When entitled to com- 
mon order to rerrive.] — Where a sole 
pltf. in a foreclosure suit dies after 
decree, his devisee is entitled, on 
prawipc, to the common order to 
revive. — Geddes v, Allan, 1 Ch. Oh. 
336.— CAN. 

r. Affidavit showing circumstances 
of possession — Wften required — Three 
years* delay since fined order .] — Where 
more than three years had elapsed 
since the final order, the ot. required 
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trustees for their consent to the new trustees 
being ^ded as pltfs., if they refused, to apply 
under R. S. C., Ord. 17, r. 4, to have them added 
^ defts. — ^Pennington Cayley, [10121 2 Oh. 
236 ; 81 L. J. Ch. 522 ; 107 L. T. 116 ; 56 Sol. 
Jo. 550. 


8044. Rectification of register — Form of order — 
Foreclosure order not foreclosing instrument of 

of order under Land Transfer Act, 
1875 (c. 87), s. 95, rectifying the register in a case 
where a foreclosure order had foreclosed a mtge. 
by deed of registered land without foreclosing the 
contemporaneous instrument of charge. — Wey- 
mouth V, Davis, [1908] 2 Ch. 169 ; 77 L. J. Ch. 
585 ; 99 L. T. 333. 

Jrijwtafion :^FoUd. London City & Midland Executor & 
Trustee Co. v. Cave, [1925J W. N. 159. 

3045. .] — London City & Midland 

Executor & Trustee Co., Ltd. v. Cave, [1925] 
W. N. 159. 


Sub-sect. 0.— The Order. 

A, In General. 

3046. Form of order — Mortgage of reversionary 
interest in stock.]— PoNTEN v. Page (1816), 1 
Haddock’s Chancery Practice, 3rd ed. p. 664. 
Annotation :—Consd. Waj^ne v. Hanham (1851), 9 Hare, 02. 

3047. «.]--Slade V. Riog, No. 2250, ante. 

3048. •,] — Mtgee. of a reversionary 

interest in stock filing a bill to realise his security, 
is entitled to a decree for foreclosure in default 
of payment, that being the ordinary method ' 
whereby the ct. excludes the right of redemption ; 
& although he may, in some cases, be entitled to 
a decree for sale, there is no rule or practice of the 
ct. which compels him to submit to such a decree. 
— ^Wayne V. Hanham (1851), 9 Hare, 62 ; 20 
L. J. Ch. 530 ; 17 J.. T. O. 8. 151 ; 15 Jur. 506 ; 
68 B. R. 415. 

3049 . Mortgage of present Interest in stock.] 

— Piper v. Coke (1832), 3 Seton’s Judgments & 
Orders, 7th ed. 1923. 

3050. Where position of mortgaged property 

not identified.] — Brown v. Vernon (1852), 1 
W. R. 104. 

3051. Where mortgage debt payable by 

instalments.] — Greenough v, Littler, No. 2199, 
ante. 

B. Accounts and Inquiries. 


3053. Chief clerk’s certificate — Irregularity as to 
date — ^Effect of waiver by defendant.] — (1) To 

facilitate the computation of interest in a fore- 
closure suit, the chief clerk’s certificate was dated 
July 15, 1874, but was not signed by the chief 
clerk till July 31, 1874 : — Held : the certificate 
was irregular. 

(2) Deft, attended several appointments to 
settle the certificate between July 15 & 31 : — 
Held : as he must have known that July 15 was 
fixed as the date of the certificate, he had by his 
conduct waived the irregularity. — Buckeridge v. 
Whalley (1875), 23 W. 11. 224, L. C. & L. J. 

3054. Right of mortgagor to insist on — Insuffi- 
cient security — Form of order.] — Mtgees. abstained 
from bringing in the accounts directed by a fore- 
closure judgment on the ground that needless 
expense would be occasioned thereby, the security 
being alleged to be already insufficient ; — Held : 
there being no evidence before the ct. that the 
taking of the accounts would be a reckless pro- 
ceeding, the mtgors. were entitled i/O an order on 
the mtgees. to bring in the accounts, but that the 
order must be prefaced with a statement that it 
was insisted on by the mtgors., &> be without 
prejudice t-o an application by the mtgees. to 
stay proceedings in case they should be able to 
prove the proceedings reckless. — Taylor v. 
Moktyn (1883), 25 Cli. D. 48 ; 53 L. J. Ch. 89 ; 
49 L. T. 483 ; 32 W. K. 256, C. A. 

Annotations: — Consd. StovoriH w. Thoatros, [1909] 1 Ch. 

857. Refd. Hop ExcliaiiKo Ahuocu. v. Ahhocu. of Land 

EinanclerH (1880), 55 L. T. 011. 

3055. Form of order — Must not prejudice trial — 
Application not to be treated as trial of action.] — 

When an order for preliminary accounts is obtained 
under R. 8. C., 1875, Ord. 15, r. 1, after issuing 
the writ of summons in a foreclosure action, & 
after simple appearance to the writ by deft., the 
order should not i)rejudice the trial of any issues 
which might be raised by the pleadings subse- 
quently delivered by inserting as of common form 
the words “ & the judge not requiring any trial 
of this action other than this application.” — 
Oatti V. Webster (1879), 12 Ch. D. 771 ; 48 
L. J. Ch. 763 ; 41 L. T. 18 ; 27 W. It. 935. 

In debenture-holder’s action .] — See Com- 
panies, Vol. X., pp. 808, 809, Nos. 5140-5160. 

Admissibility in evidence of account books.] — 
See Evidence, Vol. XXII., p. 362, Nos. 3689- 
3693. 


(a) In General. 3066. Special circumstances affecting taking of 

3052. Accounts taken separately — Foreclosure & account — To be mentioned at trial.] — (1) Any 
personal covenant.] — Rolls v. Ellis (1892), 37 special matter affecting the state of the account 
8ol. Jo. 66. as between mtgor. mtgee. in a foreclosure action 


an affidavit showing the circumHtaiiceH 
of the poHHeysiuii since the final order, 
& that deft, had never relinquished 
possession. — Irvixo v. Munn (1861), 
1 Ch. Ch. 240.*— CAN. 
t. Amendment of bill — After decree 
report — Whether allowed. ) — Aff er 
decree & report in a foreclosure suit, 
the ot. refused to amend a mistake 
In the description of the iiroporty in 
the hill. — L awuason v. BucKiji:Y 
(1869), 15 Gr. 585.— CAN. 

a. Iffnorance of rights to e^ity of 
redemption — Applicatum for liberty to 
withdrs,w disclaimer — (t amend answer.] 
— Gijcnny V. Murdock (1841), FI. & K. 
277.— IR. 


PART XIII. SECT. 7, SUB-SECT. 6.— A. 

b. Form of order — Martyage of two 
lots of land subject to separate vendor*s 
liens.}— E mpire Cream Separator Co. 
V. Frier (1917), 45 N. B. R. 1 ; 36 
D. L. R. 356.— CAN. 


0 . Where personal judfptwnt 

asked for .] — In an action for fore- 
closure or sale under a mtare., where 
there are no special circumstances & 
pitf. fiusks for personal jiidfirmeiit Sc 
establishes his riisrht thereto, tJie order 
made should follow Rules of Ckmrt, 
App. Form 121. — Londox & British 
North America Co., Ltd. v. Haioh 
Sc Investment Trustees Co., Ltd., 
(1922] 1 W. W. R. 172 ; 62 D. L. R. 
592 ; 15 Sask. L. R. 71.— CAN. 

d. Payment out of court — Amount 
found due by master.] — The purchase- 
money for lands sold under a mtge. was 
paid into ct. : — Held : the mtgor. 
must have notice of any application 
to pay out to pltf. the amount found 
due him by the master's report. — 
Smith v. Kerr (1853), 3 Gr. 609.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 
B. (a). 

e. When fresh account to he taken.] 
— Dalumore r. Oriental Bank 


CoBPN. (1877), 3 V. L. U. (Eq.) 203.— 

AUS. 

f. .] — Where, In a mtge. action, 

after tlio amount due under tlio mtge. 
lias been fixed by the order nisi, a 
i)ltf. accepts a payment on account 
it is not necessary, under the Alberta 
practice, to direct a new acc/ount to bo 
taken & fix a new date for payment 
wiiere the amount of the claim as 
reduced can bo easily calculated by 
deft. — Allan v. Vair (Alta.) (1913), 
25 W. L. It. 203 ; 4 W. W. It. 1344 ; 
13 1). L. It. 194.— CAN. 

g. .] — If after the certifleato 

of amount due Sc order for sale made 
in a mtge. action Sc before the time for 
redemption rents are collected from 
the premises on the mtgee. *s behalf, 
new accounts must be taken Sc a new 
date fixed for redemption. — Dunford 
V. Leicester, [1921] 2 W. W. R. 585.— 
CAN. 

h. Affidavit as to value.] — Ramsey 
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Sed. 7 . — Foreclosure or sale: Suh-sect. 6, B, (a), (5), 
(c) (dh cfc C. (a)0 

should be brought forward at the trial Sd the judg- 
ment should d&ect the chief clerk to have regard 
to any such matter specifically. 

(2) The trustee in bkpcy. of a mtgor. having, 
after a foreclosure judgment directing the usual 
accounts & inquiries, claimed to be entitled to 
have the accounts taken on the footing that he 
was entitled to redeem on payment of the amount 
at which the mtgee. had valued his security in 
the bkpcy. : — Held : the trustee shotdd have 
asked at the hearing for a special declaration, A 
in the absence of any such declaration the ques- 
tion could not be raised during the mechanical 
operation of taking an ordinary account. — 
Sanguinetti V . Stuckey^s Banking Co. (No. 2), 
[1896] 1 Ch. 602 ; 66 L. J. Ch. 340 ; 74 L. T. 
269 ; 44 W. R. 308 ; 40 Sol. .To. 296. 

(h) Covenant Account. 

3057. Right to account of principal & Interest.] — 

Where an old warrant of attorney had been given 
to secure a debt & interest, the sum for which 
judgment was to be confessed being for the amount 
of the debt only, the ct. granted a rule to enter 
up judgment for the debt, & so much for interest 
as the master should find to be due thereon. — 
Chalk v. Walton (1843), 6 Man. & G. 573 ; 1 
Dow. & L. 39 ; 6 Scott, N. R. 693 ; 134 E. B. 
689. 

3058. Unless amount proved or agreed at 

trial.] — Parrer v. Lacy, Hartland & Co., No. 
2200, ante. 

3059. Rate of Interest — ^As provided by mort- 
gage.] — A. made a mtge. to B. for £1,769, payable 
by five equal payments, within the space of five 
years, with interest at 6 per cent. But the 
mtgor. covenanted, that if the money was not paid 
at those times, or within three months after, he 
would for every sum so unpaid, pay the mtgee. 
interest after the rate of 8 per cent, until actual 
payment. The money was not paid according 
to the terms of the deed, & therefore the mtgee. 
filed a bill to foreclose. The ct. decreed an account 
of the principal money & interest, at 6 per cent, 
only. But on an appeal, this decree was reversed, 
& the mtgor. was ordered to be charged with 
interest, at 8 per cent, from the end of three 
months after each payment became due. — ^Burton 
V. Slattery (1725), 6 Bro. Pari. Cas. 233; 2 
E. R. 648, H. L. 

3060. .] — Lee v. Dunsford, No. 3077, 

post. 

3061. What costs included— Costs In respect of 
covenant for payment only.] — Parker v. Lacy, 
Hartland & Co., No. 2200, ante. 

3062. Right to Judgment for immediate payment 
— Where amounts proved or admitted at trial — 
Discretion of Judge to give time.] — Parrer v. 
Lacy, Hartland & Co., No. 2200, ante. 

3063. ] — Where pltf., in a foreclosure 

action makes a claim for personal payment of the 
principal, & that sum is admitted to be due at the 


trial, he is entitled, in the absence of special 
circumstances, to an order for immediate pay- 
ment. — Instonb V. Elmslib (1886), 64 L. T. 
730 ; 34 W. B. 692 ; 2 T. L. B. 662. 

3064. After amount certified — ^Discretion of 

Judge to give time.] — Parrer v . Lacy, Hartland 
& Co., No. 2200, ante. 

3065. Failure of defendant to appear — Not 

where account only claimed.] — Deft, to a fore- 
closure action did not appear to the writ. Pltf. 
by his statement of claim alleged that a specified 
amount was due to him in respect of principal & 
interest, but asked that an account might be 
taken of what was due. On a motion by {utf. for 
judgment in default of pleading, deft, did not 
appear ; — Held : as deft, had not appeared on 
the hearing of the motion, pltf. was, notwithstand- 
ing deft.’s omission to plead, not entitled to any 
relief which he had not asked by his statement 
of claim, &, consequently, he was not entitled to 
immediate judgment upon the deft.’s covenant 
for payment of the amount alleged to be due, 
but the judgment must be for payment of the 
amount found to be due upon taking the account 
in chambers. — ^Paithfull v. Woodley (1889), 43 
Ch. D. 287 ; 69 L. J. Ch. 304 ; 61 L. T. 808 ; 38 
W. R. 326. 

3066. Form of order— Mortgagee in possession.] 

— Rolls v. Ellis (1892), 37 Sol. Jo. 66. 

8067. — — Where receiver appointed.] — Barber 
V. Jbckells, [1893] W. N. 91. 

What arrears of interest recoverable.] — See 
Limitation op Actions, Vol. XXXII., pp. 422, 
482, Nos. 995-998, 1452. 

(c) Mortgage Account. 

3068. Right to order for account — Against Infant 
devisees of mortgaged property.] — Taylor v. 
Coates, No. 2847, ante. 

3069. What must be taken into account — Rents 
& profits — Mortgagee in possession.] — Penrhyn 
(Lord) v. Hughes, No. 2689, ante. 

8070. When receiver appointed.] — 

Barber v. Jbckells, [1893] W. N. 91. 

8071. .1 — Blaiberg V. Gatti 

(1896), 100 L. T. Jo. 441. 

Annotation: — ^FoUd. SlmmonB v. Blandy, [18971 1 Ch. 19. 

3072. .] — In a foreclosure action 

in which a receiver of rents & profits had been 
appointed : — Held : the judgment ought to direct 
that in taking the account pltf. should be charged 
with the amount, if anything, paid into ct. by the 
receiver, & such a sum as should be in the re- 
ceiver’s hh-Tidp at the date of the certificate, & 
with such a sum, if any, as pltf. should submit to 
be charged with in respect of rents & profits to 
come into the receiver’s hands prior to the order 
for foreclosure absolute. — Simmons v. Blandy, 
[1897] 1 Ch. 19 ; 66 L. J. Ch. 83 ; 75 L. T. 646 ; 
46 W. R. 296. 

3073. Receipt after master’s report — 

Necessity for new reference to master.] — ^Aldbn v. 
Poster, No. 3270, post. 

8074. Costs — Not of unnecessary affidavit.] 


V. McDonald (1880), 8 P. R. 283.— 

CAN. 

k. Report of referee as to amount — 
Discretion of court to consider.}— On 
application for an order for fore- 
closure &; sale the jndKc to whom the 
application is made has authority to 
open up the question of the correctness 
of the report of a referee as to the 

— Wallace v. Harring- 
ton (1901), 34 N. S. R. 1.— CAN. 

l. Applicaiion for order.] — ^The prac- 
tice of applying under M. R, 794, for 


an order to proceed with the taking 
of accounts upon a Judgment nisi in 
foreolosnre proceedings dlsapprovod. — 
Paulson v. Hathaway (B. C.), [1917] 
2 W. W. R. 760.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 
B. (b). 

80571. Righi to account of principal 
d? irUeTe8t.}—Semble : the aooonnt of 
principal & interest in a foreclosure 
suit dlreoted to he taken before the 
decree was drawn up, could not be 


taken after the death of the party 
bound to pay, who had died before 
this was done. — Galbraith v. Arm- 
strong (circa 1858), 1 Ch. Ch. 33. — 

CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 
B. (0). 

m. Computation of amount due — 
Advance oy loan society. ]* — A llia nob 
Society of London v. CJhisholm (1881 ), 
R. E. D. 414.— CAN. 

n. Whed may he found due.] — On 
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— Pbhpbito^ Investment BunjjiNa Sooiett v. 
GniESPiB, [1882] W. N. 4. v. 

, ~ Amount received on covenant 
account.]— Gbtjndt v. Grice (1877), 2 Seton’s 
Judgments & Orders, 4th ed. 1036. 

Hunter v. Myatt (1884), 28 Ch. D. 181. 

8076. ~ j — In a foreclosure action, 

where judgment is taken against the mtgor. per- 
sonally upon his covenant to pay principal & 
interest, the proper form of decree is to order 
payment by him within one month, then to direct 
an account directing the chief clerk to have regard 
to the amount received by means of the personal 
judgment. — Hunter v. Myatt (1884), 28 Ch. D. 
181 ; 54 L. J. Ch. 616 ; 62 L. T. 509 ; 33 W. B. i 
411 . I 


direct an inquiry. — Duberly v. Day (1851), 14 
Beav. 9 ; 18 L. T. O. S. 58 ; 51 E. B. 190. 

3085. Jurisdiction of master.] — A 

reversioner in fee expectant on the death of a 
tenant for life aged sixty-one, mortgaged in 1819, 
his reversion by way of trust to secure repayment 
of an advance of £500 on the death of the tenant 
for life, with £500 more if the tenant for life died 
within five years, & twice as much more if he died 
after that period. To a foreclosure bill filed by a 
mtgee., stating subsequent incumbrances, & tnat 
some specified dofts. claimed an interest in the 
mtgcd. property, one of these defts. put in an 
answer claiming to be entitled under the above- 
mentioned security. By the decree the usual 
reference was directed as to incumbrances & their 


. ; r — ”■•] — A mtgee. claimed payment, 

or, in default, sale or foreclosure. Judgment was 
/or immediate payment of principal & 
interest proved to be due, &, in default, for fore- 
closure, the account being directed with interest 
at the rate provided by the mtge., pltf. bringing 
into account what, if anything, should be received 
under the judgment. — Lee v. Dunspord (1884), 
45 L. J. Ch. 108 ; 51 L. T. 690. 

Annotation Refd. Wethered v, Cox, [1888} W. N. 105. 

J — Barber v. Jeckells, [1893] 

W. N. 91. 


priorities. The above deft, claimed as an incum- 
brancer under this decree &: the master disallowed 
his claim : — Held : the master had jurisdiction so 
to decide, although the security was not impeached 
by the pleadings. — Mansfield (Earl) v. Ogle 
(1855), 7 De G. M. & G. 181 ; 3 Eq. Bep. 907 ; 
24 L. J. Ch. 450 ; 25 L. T. O. 8. 209 ; 1 Jur. N. S. 
603 ; 3 W. B. 657 ; 44 E. K. 7, L. JJ. 

3086. As to extent of security.] — Fournier 

V. Paine (1835), 9 Bli. N. S. 282 ; 6 E. B. 1297 ; 
siib nom. Turner v. Dickenson, 3 Cl. & Pin. 693, 
H. L. 


8079. Special matter — Necessity for special 

direction to chief clerk.] — Sanguinetti v . 
Stuckey’s Banking Co. (No. 2), No. 3056, ante. 

8080. Right of mortgagor to set-off.] — In taking 
the accounts between mtgor. & mtgee., whether 
in a foreclosure or in a redemption suit, the mtgor. 
is entitled to the benefit of set-off. — Re Agra &> 
Masterman’s Bank, Anderson’s Case (1866), 
L. B. 3 Eq. 337 ; 36 L. J. Ch. 73 ; 15 W. B. 240. 
Annotation : — ^Refd. Morsoy Stool & Iron Co. v. Naylor 

(1882), 9 Q. B. D. 048. 

(d) Inquiries. 

3081. What inquiries will be directed — As to 
deterioration of mortgaged property — Wilful neglect 
of defendant.] — Pbettyjohn v. Pyke (1809), 3 
Seton’s Judgments & Orders, 7th ed. 1888. 

3082. As to priorities of incumbrancers.] — 

Fournier v. Paine (1835), 9 Bli. N. S. 282 ; 5 
E. B. 1297 ; suh nom. Turner v. Dickenson, 3 
Cl. & Fin. 593, 11. L. 

3083. .] — Semble : in a foreclosure 

suit against subsequent incumbrances, about the 
priority of whose incumbrances there is a doubt, 
it is necessary that the priorities should be settled 
by a preliminary reference to the master. — 
Coleridge v. Colleton (1848), 11 L. T. O. S. 
432. 

3084. .] — Upon a bill of foreclosure by 

first mtgee., there was a contest between the defts., 
the puisne mtgees., as to their respective priorities. 
The ct. held that it must, in the first instance. 


3087. Not as to heir of party entitled to 

equity of redemption.] — The ct. will not under 
Ord. 6, May 9, 1839, direct an inquiry, in a suit for 
foreclosure, of who was the lieir-at-law of a party 
who was entitled to the equity of redemption of 
mtged. premises. — Warner v. Moore (1841), 10 
L. J. Ch. 371 ; 5 Jur. 910. 

— In debenture-holders’ action.] — See Com- 
panies, Vol. X., p. 809, No. 5161. 

3088. Discretion of court to grant inquiry.] — 
Form of inquiry in a bill of foreclosure, whore 
deft, suggests by his answer that pltf. has been in 
possession & paid himself interest. 

Whether the mtgee. has been in possession or 
not, is incidental to the accounts ; &; though it is 
entirely in the discretion of the ct. to grant an 
inquiry as to that fact, it is usual to do so upon 
the suggestion contained in the answer (Knight 
Bruce, V.-C.). — Dobson v. Lee (1842), 1 Y. & 0. 
)h. Cas. 714 ; 62 E. B. 1084. 

C. Foreclosure Nisi, 

(a) In General, 

3080. Whether Injunction granted against waste.] 

— Kettle v, Corbin (1758), 1 Dick. 314 ; 21 E. B. 
290. 

8000. Whether liberty to apply for sale granted.] 

— The ct., in making a foreclosure decree, gave 
iberty to any party to apply in chambers for a 
;ale. — Burmester V, Moxon (1866), 35 Beav. 310 ; 
55 E. B. 915. 


taJdug the account in foreclosure 
suits no more cun be found due than 
the amount claimed by the Indorse- 
ment on the copy of the bill served. — 
Boyd v. Wilson (1863). 1 Ch. Ch. 258. 
—CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 
B. (d). 

3082 i. What ir^Quiriea will be directed 
— As to priorities of incumbrancers .] — 
On proceeding in the master’s office, 
upon a reference as to incumbrances in 
foreclosure cases, it is not necessary 
to search in the office of any deputy 
registrar of the ct. to ascertain whether 
bills have been filed upon registered 
judgments, as such bills only preserve 
the rights of the Judgment creditors 


in the particular suits in which they 
are filed. — Grainger v. Grainger 
(1861). 1 Ch. Ch. 241.— CAN. 

o. As to ownership by pur- 

chase at tax sole.}— Pltfs. filed a bill 
of foreclosure. Defts. set up that 
they were absolute owners by virtue of 
a tax sale & the proceedings in a fore- 
closure suit. Both defences failed ; & 
defts. olaiming at the bar that pltfs. 
should redeem the prior mtge., the ct. 
granted a reference in such terms as 
would enable defts. to ostablish that 
claim, if well founded, in the master’s 
office. — J ones v. Bank of Upper 
Canada (1867). 13 Gr. 201.— CAN. 

p. As to sate by mortgagee .] — 

Deft, contended that the master should 
take into account a certain sale by 


pltf.. as mtgee. to a person who. it 
appeared, had not paid his purchase- 
money. There was no specific mention 
of this sale in the pleadings or Judg- 
ment : — Held : the proposed luqul^ 
was not within the scope of the pleaa- 
ings or the Judgment. — Rowland v, 
Burwkll (1888), 12 P. R. 607.— CAN. 

part XIII. SECT. 7, SUB-SECT. 6.— 
0. (a). 

q. Lands not set out in bid.] — A 
ct. will not grant a decree of fore- 
closure in the first instance, where the 
lands of the Judgment debtor are not 
specifically set out A the value of them 
stated in ihe bill. — Glass v. Freokel- 
TON (1861), 8 Gr. 622.— CAN. 

r. Bights of defendant added after 
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Sect, 7. — Foreclosure or sale : Suh-sect, 6, C. (a), (6) 
i, n., <£: (c)«] 

3091. Notice to mortgagor.] — Wliere, in an 

action for foreclosure, the mtgor. had not had notice 
of the mtgees.’ intention to ask for a sale instead 
of foreclosure of the mtged. property, & did not 
appear, the ct. declined to exercise its discretion, 
under Conveyancing & Law of Property Act, 
1881 (c. 41), s. 25 (2), as to directing a sale. A 
decree for foreclosure was made, with liberty to 
apply in chambers for an order for sale, upon 
giving notice to the mtgor. — Western District 
Bank, Ltd. v. Turner (1882), 47 L. T. 433. 

3092. Whether order rectined — Accidental omis- 
sion.] — The accidental omission, in drawing up the 
common decree for redemption, of the usual 
direction to mtgor. to pay what should be found 
due, “ within six months after the master shall have 
made his report ” : — Held : an error which might 
be corrected by petition, under Ord. 45, Apr. 1828. 
— ^Bird V, Heath (1848), 0 Hare, 236; 12 Jur. 
861 ; 67 E. R. 1154. 

3093. Error In chief clerk’s certificate.] — 

Eckersley V, Eckersley, [1884] W. N. 133. 

3094. When order set aside — Mistake as to heir 
of mortgagor.] — In a foreclosure action, where 
judgment had been obtained against deft, the 
alleged eldest son & heir-at-law of the mtgor. who 
had died intestate &> a contract for sale had been 
entered into subject to the sanction of the judge 
in chambers, it having been found that there was 
no evidence of deft.’s heirship, on motion by 
pltfs. it was ordered that the judgment be set 
aside, & the action dismissed without costs. — 
Lancaster Banking Co. v. Cooper (1878), 9 Ch. 
D. 594 ; 27 W. R. 164. 

(6) Against Mortgagor, 
i. Form of Order, 

3095. Foreclosure of two mortgages — Action 
against purchaser dc personal representative.] — 

Mortgage by W. to B. & D. to secure £2,500 & 
interest, & as an additional security a mtge. by J., 
M. purchased the premises mortgaged by W., 
subject to the mtge. Bill of foreclosure against 
M. & the representatives of J. to foreclose the two 
mtges. It was decreed that in case M. should 
redeem pltf., & the premises mortgaged by W. 
should be conveyed to M., & those mortgaged by 
J. to the representatives of J. But in case the 
representatives of J. should redeem pltf., the 
premises comprised in each of the mtges. should be 
conveyed to them, & in case of failure by M., or the 
representatives of J., to redeem, that to the parties 
should stand foreclosed as to all the mtged. 
premises. — ^Beckett v, Micklethwaite (1821), 6 
Madd. 109 ; 56 E. R. 1067. 

8096. Mortgagor Joining as surety In further 

mortgage.] — ^Aldwobth v, Robinson, No. 1606, 
ante. 


8097. One a Joint mortgage.] — ^Porm of 

decree of foreclosure where the mtgee. held two 
mtges. ; by one of which, property, belonging 
partly to A. &; partly to B., was conveyed to secure 
money advanced to A. & B. in different proportions, 
with a proviso for redemption, on payment of the 
money by them, or either of them ; &, by the other, 
property belonging to A., & partly comprised in 
the first mtge., was covenanted to be conveyed to 
secure the debt of A. — Higgins v, Prankis (1846), 
15 L. J. Ch. 329 ; 10 Jur. 328. 

Annotation : — Consd. Bowker v. Bull (1850), 1 Sim. N. S. 

29. 

8098. Claim of dower out of mortgaged premises 
— Paramount to mortgagee.] — Porm of a decree of 
foreclosure where a widow claimed dower out of 
the mtged. premises, paramount, to some extent, 
to the mtgee. — Jones v, Griffith (1845), 2 Coll. 
207 ; 63E. R. 702. 

3099. Order against one of several tenants In 
common — Partition in case of redemption.] — D., 

in Peb. 1857, entered into an agreement, for 
himself & brothers & sisters, to sell to pltf. eight 
fields, forming part of an estate in W., for the sum 
of £1,000, & pltf. was to have possession on 
Mar. 25 following. The agreement was signed by 

A. & B. only ; but the bill alleged that D., & his 

four brothers & sisters, who were tenants in 
common of the equity of redemption, agreed to sell 
the property to pltf., & that A. & B., or at least 
one of them, signed the agreement as agents or 
agent of their brothers &> sister. Pltf., with the 
privity of the five tenants in common, paid the 
purchase-money to the mtgee. in part satisfaction 
of the mtge., & he was let into possession, & 
expended moneys in draining, etc. An abstract 
of title was furnished & accepted, but before the 
conveyance was prepared, pltf. & his solr. received 
notice not to prepare it, as the five vendors would 
not execute in, on the ground that one of them did 
not concur in the sale & the others declined to 
complete. D., & A. & B., admitted that they 
agreed to sell the fields to pltf., & that they believed 
their brothers & sister would concur in the agree- 
ment, but that they had no authority for them to 
sell, of which pltf, was, as alleged, aware. A. & B. 
denied that they signed on behalf of any one. 
C. & G. denied that they had ratified the agreement, 
& submitted that they were not bound ; but it 
appeared that G. was, with D. & A. & B., present 
when the purchase-money of £1,000 was paid to 
the mtgee. D., & A. & B., submitted to a decree 
for specific performance : (1) as to C.’s 

one-sixth share in the equity of redemption, pltf. 
was entitled to a decree that he should redeem 
or be foreclosed ; in case of redemption, there 
should be a partition ; (2) pltf. must pay the 
costs of the mtgee., & he was entitled to those 
costs, & the costs of the suit, as against D., & A., 

B. , & G.— Davies v, Davies (1860), 3 L. T. 233 ; 
6 Jur. N. S. 1320. 


order nisi.] — Deft, added after au order 
nisi may. vdthout formally entering 
an appearance, pay the arrears & 
obtain relief for foreclosure, under 
Land Titles Act, s. 93 (10). — Wasson 
V, Habkkr (1912), 22 W. L. R.-t609; 
3 W. W. R. 218 ; 8 D. L. R. 88 ; 5 
Sask. L. R. 364.— CAN. 


t. Restoration of order,] — Order 
nisi tor foreclosure in a mtge. action 
restored, after being reversed, on the 
ground that the examination of the 
manager of pltf. co showed that he 
did not have a personal knowledge of 
condition of the mtge. account. — 
Great West Permanent Loan Co. 
V, MoEvrrs gc Watson (Saak.), 119181 


2 W. W. R. 396 ; 40 D. L. R. 755.— 

CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
C. (b) i. 

a. Payment by instalments under 
decree — Hubsequent default.] — ^Wiiere a 
decree of foreclosure obtained upon a 
mtge. payable by instalments has been 
stayed upon payment of the amount 
actually due, & a subsequent default 
occurs, the proper order to make is to 
direct the whole sum secured to be 
paid with liberty to deft, to pay the 
sum actually due, &, stay proceedings 
thereon. — Straohan v, Devlin (1857), 
1 Ch. Ch. 8.— CAN. 


b. IHspute as to ownership of 
eqxvity.] — A mtgee. having fll^ a bill 
to foreclose against two rival claimants 
of the equity of redemption, the ot. 
directed the usual redemption by, A; 
conveyance to, the person primd facie 
entitled to the equity, with a right to 
the other claimant, at any time before 
the day appointed for payment, to 
show himself to bo entitled. — Rumsby 
V, Thompson (1860), 8 Gr. 372. — CAN. 

0. Dispensing with reference,] — 
In an action for foreclosure upon the 
return of pltf. *8 motion in chambers 
for Judgment upon the statement of 
claim, we Judge pronounced the ** usual 
order for foreclosure nisi.** Pltf. 
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8100* Mortgage ot East India Company pension — 
Direction for execution of power of attorney.] — 

In a suit to foreclose mtged. property consisting 
{inter alia) of a pension from the East India Co., 
there was added to the ordinary form of foreclosure 
decree a direction that the mtgor. should, in the 
event of the decree becoming absolute, execute a 
power of attorney enabling the mtgee. to receive 
the pension.— James v. Ellis (1871), 24 L. T. 12 : 
19W. B, 319. 

3101. Claim for personal payment Joined with 
claim for foreclosure*] — In a foreclosure action, 
since the Jud. Acts, where both forms of relief are 
expressly claimed, an order for personal payment 
may be combined with an order for foreclosure. — 
Gibbon v. Walker (1878). 38 L. T. 217. 

3102. Claim for possession Joined with claim for 
foreclosure.]— The minutes of the order in a 
mtgee. ’s action, where possession of the mfged. 
premises is {inter alia) claimed, should contain a 
direction that, in default of deft, redeeming, he 
should deliver up possession of the mtged. premises 
to pltf., inasmuch as the order for possession is a 
conditional order like a foreclosure order, & requires 
to be made absolute like a foreclosure order. — 
Williamson v, Burrage (1887), 5C L. T. 702. 
Annoiaiion : — Consd. Keith v. Day (1888), 39 Ch. D. 452. 

3103. Mortgaged estate vested In Infant — Trust 
for sale — Direction for conveyance to mortgagee 
by executrix.] — In a foreclosure action, where the 
estate of the mtgor. was devised in trust for sale 
& had become vested in an infant, who was also 
one of the persons beneficially intereste<i ; — Held : 
the decree should contain a direction that, in case 
the mtgees. were not redeemed within six months, 
the infant should be a trustee for them within 
Trustee Act, <te extrix. of the rntgor. be ordered to 
convey the estate to the mtgees. on his behalf. — 
Foster v. Parker (1878), 8 Ch. D. 147. 

Annotation : — Consd. Mellor v. Porter (1883), 25 Ch. D. 158. 

3104. Order against representative of intestate — 
Insufilclent estate.] — Peat v. Gott, [1885] W. N. 
46. 

In debenture-holders’ action .] — ^Sfee Companies, 
Vol. X., pp. 808, 809, Nos. 5140-5160. 

ii. Provision for Redemption. 

3105. Time for redemption — General rule — Six 
months.] — Canter v. Wodehouse (1874), L. B. 
19 Eq. 49, n. 

Annotation : — Refd. Hyde v. Lar^o (1874), L. R. 10 Eq. 48. 


3106. .] — ^After judgment in a 

foreclosure action, & the certificate of the master, 
finding the amount due for principal, interest, & 
costs up to the date of the certificate, adding the 
amount of interest due up to the time allowed by 
the judgment for redemption, that is, six months 
from the date of the certificate, the mtgor. cannot 
redeem before the expiration of the six months 
upon payment of the principal & interest up to the 
time of payment only, but must pay the full 
amount found duo bv the certificate. — Hill v. 
Bowlands, [18971 2 Ch. 361 ; 66 L. J. Ch. 689 ; 
77 L. T. 34 ; 46 W. B. 26 ; 41 Sol. Jo. 639, C. A. 

3107. How computed — Calendar not lunar 

months.] — When a decree of foreclosure is made, 
the time for redeeming must be computed according 
to calendar months, & not according to lunar ones. 
— ^Anon. (1740), Barn. Ch. 324 ; 2 Eq. Cas. Abr. 
605 ; 27 E. B. 604, L. C. 

Annotation : — Consd. Schiller v. Peterson, [1924] 1 Ch. 394. 

3108. Mortgagor cannot redeem before 

time fixed — On payment of interest up to time of 
payment only.] — H ill v. Bowlands, No. 3106, 
ante. 

3109. Who may redeem — Second mortgagee — 
Though second mortgage not known to first 
mortgagee.] — After a decree by first mtgee. to 
foreclose the mtgor., a second mtgee. may redeem 
the first, though the first iriigeo. had no notice of 
the second mtge. before the decree. — G odfrey v, 
Chad WELL (1707), 2 Vorn. 601 ; 23 E. B. 903, L. 0. 

3110. Devisees of mortgagor.] — 8. devised 

a lease for lives, after payment of liis debts, to his 
two grand- children H. & W., but if either of them 
died without heirs of their own bodies, then the 
share of him so dying, should go to testator’s 
other grandchild C. W. died without issue. On a 
bill filed by a mtgee. to foreclose, it was held, that 
II. & 0. were entitled to redecun in equal moieties. 

-Wastneys V. Chappioll (1714), 3 Bro. Pari. Cas. 
50 ; IE. B. 1170, II. L. 

Annotations : — Mentd. Norton v. Ereckor (\737), 1 Atk. 

524 ; Slado v. PatLisou (1835), 5 L. J. Ch. 51 ; Edwards v. 

Champion (1853), 1 Eq. Hop. 419. 

(c) Against Mortgagor and Subsequent 
Incumbrancers, 

3111. Puisne mortgagees must be foreclosed first 

-Though mortgaged estate vested In Infant.] — 

A. has a first mtge., & B. a second, & subject to 
these mtges. the estate is settled on C. for life, 


sought to take out a ct. order dispensing 
with a reference : — Held : as the 
material did not indicate that such a 
course was to be pursued, the order 
should not issue in the proposed form.;— 
Campbell V. MAzm (1915), 32 W. L. R. 
439 ; 24 D. L. R. 893.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
C. (b) 11. 


3106 i. Time for redemption — General 
rule — Six montJis.'h-ln suits by judg- 
ment creditors for the sale of the 
debtors property, the debtor is entitled 
like a mtgor., to six months to redtiom 
before the sale takes place* — 

V. Beasley (1851), 2 Gr. C60. — CAN. 

3105 ii. .] — PrimAfade 

a mtgor. is entitled to six months to 
pay, — R ioney v. Fuller (1853), 4 
Gr. 198.— CAN. 

3105111. .] — In mtge. 

cases the limit of six months is not a 


hard & fast one. — D avis v. Alven- 
SLEBEN (1914), 29 W. L. R. ® 

W.W. R.1184; 20 D. L. R. 112.— CAN. 


8105 iv. *1 — Where an 

order nisi for foreclosure of a mtge. 
fixed the redemption period later than 
the usual six months, oc the mtgor. for 


J.— VOIi. X X X. V . 


whose benefit such lengthy period has 
been granUni applies before the expira- 
tion of six months to reduce the period 
to six months & offers & is able to pay 
the six months" Interwt, & judge in 
chambers may in bis discretion grant 
the application. — Western Imi’KUial 
Co.. Ltd. V. Nicola Land Co., 11921] 
2 W. W. R. 342.— CAN. 


d. discretion of court .] — In 

eciding as to whether there sJiouJd 

0 a long or short period for redemption, 
r, in default, foreclosure, after a;i 
bortive sale of the mtged. premise, 

1 an action to enforce a mtge., the 
lets & circumstances of the case sbould 
e taken Into consideration. — Scart.ktt 

TifwvB'xr 1A P. n. 283.——CAN# 


e. Place of payment .] — The mtgee. 
need not remain at the place appolntod 
bv the master’s report during all the 
time limited for payment of the mtge. 
money; his attendance bo early as 
to allow a reasonable time for paymont 
before the expiration of the hour 
named ^vill suffice. — Saunderso.v v. 
Gaston (1851), 2 Or. 436.— -CAN. 


f. Where severed owners of equity.] 
— Where portions of an estate imder 
mtge. are conveyed away by the mtg^., 
one day for payment of the amount will 


bo given to all the persons interested 
in the equity of redemption. — Hill v, 
Forsyth (1859), 7 Gr. 401.— CAN. 

g. Extension of time.] — Held: where, 
in a mtge. suit, a payment is made 
during the time fixed for redemp- 
tion, & no notice of credit is given, 
there should be an order roforrlng it 
to tho master to fix, or the order 
ma,v Itself fix, a new day for payment. 
— Manitoba & North West Loan 
Go. V. Hcobell (1885), 2 Man. L. R. 
125.— CAN. 

h. Order must contain provision 
for reAemptiim .] — Thomas v. Parker 
(N. S.) (1917), 34 D. L. R. 367.— CAN, 

k. Effect of abnormal conditions.] 
— While, owing to unfortunate con- 
ditions in certain farming districts, 
greater indulgence than heretofore may 
well he panted to a defaulting mtgor. 
or purchaser in respect to the time 
allowed him for redemption, yet 
before such indulgence is granted It 
should most clearly appear that the 
purchaser will have thereby a reason- 
able prospect of making good his 
defaults & putting the contract In 
good standing. — Norris v. Httbe 
(Sask.). 11922] 1 W. W. R. 351.— CAN. 

P P 
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remainder on D., an infant. A. brings a bill to 
foreclose, though B. has not the like remedy over 
against D., who because of his infancy cannot be 
foreclosed ; yet B. must redeem A. in six months, 
or be foreclosed. — Draper v. Clarendon (Earl) 
(1705), 2 Vern. 618 ; 23 E. E. 931. 

Annotations: — Dbtd. Winchester (Bp.) r. Beavor (1797), 3 

Ves. 314. Refd. Adams «. Paynter, Adams v. Lloyd, 

Adams v. Payuter (1844), 8 Jur. 1063. 

3112. .] — In a foreclosure suit against puisne 

mtgees. & the mtgor., an order must be made 
foreclosing the former absolutely, before proceeding 
to foreclose the mtgor. — Whitbread v, Lyall 
(1856), 8 De G. M. & G. 883 ; 25 L. J. Ch. 791 ; 
27 L. T. O. S. 278 ; 2 Jur. N. S. 671 ; 44 E. B. 
437, L. JJ. 

Anvotations : — Folld. Webster v. Patteson (1884), 53 L. J. 

Ch. 621 ; Martiiieau v. Yorke (1893), 38 Sol. Jo. 42. 

3113. Further time to mortgagor — Further 

account.] — In an action by exors. of a mtgee. 
against the mtgor. &; a puisne mtgee. an order 
nisi for foreclosure was made, giving successive 
periods of redemption. After the time fixed for 
redemption & before final judgment was obtained 
against the puisne mtgee., & before the expiration 
of the time allowed to the mtgor., pltfs. received a 
sum of money for rent. A further account had 
been taken against mtgor., & a further day fixed 
for redemption by him: — Held: (1) it was 
irregular to fix a further time for the mtgor. to 
redeem until the puisne mtgee. had been finally 
foreclosed ; & the receipt of moneys for rent after 
the time fixed for the puisne mtgee. to redeem & 
before final judgment obtained against him did not 
op(?n the foreclosure against him. — Webster v» 
Patteson (1884), 25 Ch. D. 026 ; 53 L. J. Ch. 
621 ; 50 L. T. 252 ; 32 W. K. 581. 

Annotation : — Refd. National Permanent Mutual Benefit 

Bldk. Soc. V. Haper, [1892] 1 Ch. 54. 

3114 . .] — Martineau V, Yorke 

(1893), 38 Sol. Jo. 42. 

3115. Right of puisne mortgagee to redeem — On 
payment of debt & costs of all parties.] — In a suit 
for foreclosure, on motion by a subsequent mtgee., 
the bill was ordered to be dismissed on the mover 
paying into ct. a fixed sum on or before a day 
specified, to answer pltf.’s claim, & the costs of 
pltf. & other defts. — Challie v. Gwynne (1846), 
Kay, App. XLVI. ; 69 E. 11. 337. 

Annotation : — Refd. Paynter v. Carew (1854), 23 L. T. O. S. 

3116. Whether successive periods allowed for 
redemption — General rule.] — As a general but not 
invariable rule, when there are several defts. to a 
foreclosure action, one period for redemption 
should be allowed to all defts. — ^Mutual Life 
Assurance Society v. Langley (1884), as 
reported in 26 Ch. D. 686 ; 51 L. T. 284 ; on appeal 
(1886), 32 Ch. D. 460, C. A. 

AnnotaJtums : — Mentd. Flint v, Howard, [1893] 2 Ch. 54; 

Mack V. Postle, [1894] 2 Ch. 449 ; Stophons v. Green, 

Green v. Knight, [189.5] 2 (iJh. 148 ; Lloyd's Bank v. 

Pearson, [1901] 1 Ch. 865 ; Re Dallas, [1904] 2 Ch. 385. 

3117. •] — A., a first mtgee., brought 

an action for foreclosure against the mtgor., his 
trustee in bkpey., & two subsequent incumbrancers, 
C. & B, Defts. all appeared, &; C. dt B. put in 
statements of defence. C.’s defence alleged that 
his mtge. was registered in Middlesex without 
notice, &; therefore had priority over B. B.’s 
defence made no answer to this allegation. At the 


hearing A. asked for a foreclosure decree, ^ving 
only one period of redemption for all defts. C. 

B. both claimed that the decree should give 
successive periods for redemption ; — Held : the 
mere fact that B.'s defence did not deny the 
allegation of priority in C.*s defence could not be 
taken as an admission by B. of the priority of C.*s 
mtge., therefore, the priorities were in dispute, 
& the pltf. was entitled to have only one period of 
redemption, as in Bartlett v. Bees, No. 3122, post. 
Sernble : even in a case in which the priorities are 
not in dispute, the ct. will not now give successive 
periods for redemption. — Tupdnell v. Nicholls 
(1887), 56 L. T. 152. 

3118. — ^ .] — ^Young V. Jarvis (1892), 3 

Seton’s Judgments & Orders, 6th ed. p. 1897. 

3119. Not In case of judgment creditors.] — 

Upon a foreclosure claim by a mtgee, against a 
mtgor, & subsequent mtgees. & judgment creditors : 
— Held : judgment creditors ought not to stand 
exactly in the position of mtgees., & the ct, made 
a decree fixing one period for redemption by all the 
judginent creditors, as if their judgments formed 
one incumbrance only. — Stead v. Banks (1852), 
6 De G. & Sm. 660 ; 22 L. J. Ch. 208 ; 19 L. T. O. S. 
102 ; 16 Jur. 945 ; 64 E. B. 1242. 

3120. Where all parties claim under same 

instrument.] — B eevor v . Luck, Beevor v. Law- 
son, No. 1604, ante. 

3121. Where parties claim under different 

instruments.] — B eevor v. Luck, Beevor v. Law- 
son, No. 1604, ante, 

3122. Where dispute as to priorities not 

affecting plaintiff.] — In a foreclosure suit, when 
questions as to priorities not affecting pltf. are 
raised between co-defts., the ct, will fix a day 
certain for all to redeem or be foreclosed, without 
prejudice to the rights of the several defts. inter se. 
The ct, will not give them successive lights of 
redemption. — ^Bartlett v. Bees (1871), L. B. 12 
Eq, 395 ; 40 L. J. Ch. 599 ; 25 L. T. 373 ; 19 
W. B. 1046. 

Annotations: — Folld. Cork v. RusBell (1871), 41 L. J. Ch. 

226 ; General Credit & Diacount Co. v. Gleerg (1883), 48 

L. T. 182. Distd. Platt v. Mendel (1884), 27 Ch. D. 246 

FoUd. Smith v. Oldlngr (1884), 32 W. R. 386 ; Tufdnell v, 

Nicholls (1887), 56 L. T. 152. Refd. Bradley v. Riches 

(1878), 26 W. R. 910. 

3123. .] — General Credit & Dis- 

count Co. V. Glegg, No. 2883, ante. 

3124. .] — (1) The settled practice of 

the ct. in a foreclosure action, where there are 
incumbrances subsequent to that of pltf., to grant 
successive periods of redemption to the subsequent 
incumbrancers & the mtgor., will only b© departed 
from where special reason for so doing is shown. 
(2) The fact that there is a contest as to priorities 
between the subsequent incumbrancers may be 
a reason for departing from the ordinary practice. 

Where such a contest was raised upon the 
pleadings, & the nature of the property & other 
special circumstances were such as to render any 
delay peculiarly disadvantageous to pltfs., the 
ct. fixed one period of nine months for redemption 
by the mtgors., a co, in liquidation, & two sets of 
incumbrancers subsequent to pltfs. — L fwis v. 
Aberdarb & Plymouth Co. (1884), 53 L. J. Ch. 
741; 60L. T. 451. 

Annotation : — As to (2) Difltd. Platt v, Mendel (1884), 51 

L. T. 424. 

3125. .] — ^Where in a foreclosure action 

there are puisne mtgees. entitled to redeem, 


PART XIII. SECT. 7, SUB-SECT. 0.-— 
C. (0). 

3116 1. Whether successive periods 
allowed for redemption — Omeral rule. ] — 


Held : there should be only one period 
of six months allowed for redemption, 
for all parties, mtgor. Sc subsequent 
Inoumbranoers. — Rice v. Mc^eirat 
(1884), 2 Man. L. R. S7.^AN. 


1. Subsequent incumbrancer — Leave 
to come in after order nisi.)— An 
inoumbranoer, who had been fore- 
closed by the master's report, was 
admitted to prove on explmnlng his 
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successive periods of redemption will be given at 
the request of any such mtgee., but not at the 
request of the mtgor. 

In a foreclosure action by the transferee of the 
first mtgee., the statement of claim alleged that 
defts. other than the mtgor. claimed to have some 
charge upon the mtged. premises subsequent to 
pltf.’s charge. None of defts., including the mtgor., 
put in a defence or appeared at the bar : — Held : 
pltf . was entitled to a foreclosure judgment on the 
pleadings, allowing one period of redemption as 
against all defts. — Platt v, Mendel (1884), 27 
Oh. D. 246 ; 51 L. T. 424 ; 32 W. K. 918 ; suh nom. 
Piatt v. Mendel, Gurney v. Canterbury 
(Viscountess), 54 L. J. Ch. 1145. 

AnnoMion : — Distd. Tufdnoll v. Nloholla (1887), 50 L. T. 

152. 


3126. .] — Tufdnell v. Nicholls, No. 

3117, ante. 

3127. Mortgagee In possession.] — Ingolds- 

BY V. Riley (1873), 3 Seton’s Judgments & Orders, 
7th ed. p. 1908. 

3128. Where several mortgages consoli- 

dated.] — (1) Where a mtgee. has consolidated 
several mtges. of different properties made by the 
same mtgor., who has conveyed away the respective 
equities of redemption to various purchasers, upon 
foreclosure by tlie mtgee., the earliest purchaser of 
any part in point of time, or a subsequent pur- 
chaser of that part from him who stands in his 
shoes, will have the first right of redeeming the 
whole ; & if he do(?s not do so then the purchasers 
of other parts will be entitled successively in order 
of date to redeem the whole. 

(2) If the first purchaser of a part has bought 
that part subject to a mtge. debt he, or whoever 
stands in his place at the time of consolidation & 
redemption, must pay that mtg(i. debt. — Loved ay 
V. Chapman (1875), 32 L. T. 689. 

3129. In absence of mortgagor.]— S weet 

V. Combley (1882), 25 Ch. D. 463, n. 

Annotation : — Refd. Platt v. Mendel (1884), 51 L. T. 424. ^ 


3130 . Where small amount available for 

subsequent Incumbrancers.] — Cripps v. Wood, No. 

2833, ante. ^ ^ m a 

3131 . At request of second mortgagee — Not 

of mortgagor.]— Platt v. Mb]ndel, No. 3125, ante. 

3132. Mortgage of reversionary In- 

terest.]— Bertlin V. Gordon, [1886] W. N. 31. 

3133 . Good reason must be shown.] — 

Pltfs. in a foreclosure action were first mtgees. ; 
the second incumbrancer was a jointress ; pltfs. 
were the third mtgees. ; there were seveml subse- 
quent mtgees. An order was made giving the 
jointress six months to redeem ; in case she did 
redeem, giving three months to pltfs., as third 
mtgees. to redeem subject to the jointure, & a 
third period of three months to the subsequent 
incumbrancers, but if she did not redeem giving 
them a second period only of three months. 

I do not see how I can direct a sale now ; thCTe 
is nothing to show the value of 
(North, 1).— Smiti^ v toKBra (1890), 44 
Ch. D. 161 ; 59 L. J. Ch. 567 ; 62 L. T. 802 , 38 

''^3^4?^^^ — Where none of defendants appear.]— 

Platt v. Mendel, No. 3125, ante. 

8135 , Second mortgagee surety for 

mortgagor.] — ^Mtgee. standing in ^e position of 
first mtgee. brought an action for foreclosure 
against the mtgor. & a prior mtgee. who had joined 
i£ the mtge. to pltf. in order to postpone his 


security & as surety for the mtgor. ^ Defts. not 
appearing, & it being proved that notice had been 
served upon them of motion for foreclosure against 
both of them, if they should not pay the amount 
due within six months from the date of the chief 
clerk’s . certificate ; — Held : judgment must bo 
granted accordingly ; defts. not being entitled 
under the circumstances to successive period for 
redemption in the usual way. — Smith v. Olding 
(1884), 25 Ch. D. 462 ; 54 L. J. Ch. 260 ; 60 L. T. 
357 ; 32 W. B. 386. 

Annotation : — Distd. Mutual Life Assoe. Soo. v. Langley 

(1884), 2G Ch. D. 886. 

3133 , Whether allegation that incum- 

brancers “ entitled or “ claim to be entitled.”^ 

Where a pltf. in a foreclosure action alleges in his 
pleading that a subsequent incumbrancer is 
“ entitled to a charge, the ct. will only make the 
usual order for foreclosure, allowing successive 
periods for redemption, but where the pleading 
simply states that the subsequent incumbrancer 
“ claimed to be entitled,” then, if he does not 
appear to make any claim, the ct. will make an 
order fixing one period only. — Davies v. Manley 
(1885), I T. L. R. 226 ; subsequent proceedings, 54 
L. J. Ch. p. 637. 

3137 , .] — In a foreclosure 

judgment against ilio mtgor. & subsequent incum- 
brancers, only one period for redemption will be 
fixed where none of defts. appear on the motion for 
judgment ; whether it is alleged by the statement 
of claim that the subsequent incumbrancers are 
” entitled ” or only that they ” claim to be 
entitled ” to charges upon the mortgaged premises. 
— Doblb V. Manley (1885), 28 Ch. D. 664 ; 54 
L.J.Oh. 636 ; 62 L. T. 246 ; 33 W. R. 409. 


AnnotaJtions : — Folld. Davies v. Manley (1885), 64 L. J. Ch. 
p. ii'M. Expld. Tufdnell v. Nicholls (1887), 56 L, P. 152. 
Distd. Smitliott r. Heskoth (1890), 44 Ch. D. 101. 


3138, .]-~CoRK (Earl) v. Russell (1871), 

as reported in 41 L. J . Ch, 226. 

Annotation: — Mentd. Hatton v. Haywood (1874), 43 L. J. 

Ch. 372. 

3139. Form of order— On payment of plaintiff 
by subsequent Incumbrancer.] — In a suit for fore- 
closure & redemption by one of several successive 
mtgees., upon motion by a subsequent incum- 
brancer, the bill was ordered to be dismissed with 
costs against all the other defts., without prejudice 
to any otlier suit, upon payment by deft, moving 
of a certain sum of money into ct. on or before a 
certain day, such money to bo invested & accumu- 
lated. Pltf. to pay the taxed costs of all the other 
defts., & to have them over from deft, moving, who 
was ordered to pay to pltf. & other defts. their 
costs of this application ; Ad deft, moving, by his 
counsel, undertaking to indemnify pltf. i^ainst 
any proceedings wliich might be taken in the 
meantime by any party for redeeming pltf.’s 
securities, a reference was directed, to ascertain 
what was due to pltf. for principal & in^rest ; & 
the taxing master was ordered to tax his costs & 
those of the mtgees. other than deft, moving, who, 
as well as pltf., were to have liberty to apply.— 
Jones v. Tinney (1846), Kay, App. XLV. ; 69 


E B 336. 

AnnoicUifm Refd. Payntor v. Carew (1864), Kay, App. 
XXXVI. 

3140. On bankruptcy of mortgagor — 

Judgment must show right of official receiver — 
Value of redemption.] — Mtgor, was adjudicated 
bkpt., & his estate became vested in the official 
receiver in bkpey. for the county of Lancaster. 


neglect to come In & undertaking to 

rank after a puisne 

had already proved his claim. — 


Bbohsr V. Wbbb (1879), 7 P. K. 445. 

CAN. 

m. Service of order on efdbsequtm 


incumbrancer .} — ^Acadia Loan Corpn. 
V. Wood (1906), 1 E. L. K. 121.— 

CAN. 
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Sect* 7. — Foreclosure creole: Sub-eect 6, C. (c), (d) 
<fc (g), 2>. (a) & (6) i. E, (g).] 

The mtgee. assessed the value of his mtge. security 
in accordance with the rules contained in schedule 
II. to the Bkpcy. Act, 1883 (c. 62). The mtge. 
debt amounted to £4,566 10s. Id. & the assessed 
valuation of the mtge. security was £3,600. The 
mtgee. commenced a foreclosure action against 
the official receiver & subsequent incumbrancers. 
Upon motion for judgment in default of pleading ; 
— Held: the judgment for foreclosure ought to 
show on the face of it that the official receiver 
was entitled to redeem the mtged. property at a 
sum less than that at which the subsequent 
incumbrancers were entitled to redeem the mtged. 
property. — Knowles v, Dibbs (1889), 60 L. T. 
291 ; 37 W. R. 378. 

Annotation : — Consd. Sangulnettl v. Stuckey’s Banking Co. 

(No. 2), [189G] 1 Ch. 602. 

3141. Liberty to apply.] — Jones v. Tinney, 

No. 3139, ante, 

3142. Addition of further amounts on 

redemption.] — In the case of a judgment in a fore- 
closure action, where, in addition to the mtgor., 
there are several defts. who have charges on the 
mtged. ijroperty subsequent to pltf.’s mtge., & 
one time is given for defts. or any of them to redeem 
pltf., there should be added to the form of order, 
a direction that defts. or deft., so redeeming pltf. 
are or is to be at liberty to apply for the addition 
to the judgment of any further amounts & 
directions consequent thereon which by reason of 
such redemption the ct. may think just, & that 
on such application deft, so applying is not to give 
pltf. notice thereof. — ^Biddulph v. Billitbr- 
STREET Offices Co., Ltd. (1895), 72 L. T. 834 ; 
39 Sol. Jo. 659 ; 13 B. 572. 

(d) Foreclosure by Mesne Incunibrancers, 

3143. Order for conveyance in default of pay* 
ment — Subject to prior charge.] — Wallis v. 
Crimes (1667), 1 Cas. in Ch. 89 ; 22 E. R. 708. 

Annotations : — ^Mentd. Fry v. Porter (1669), 1 Cas. in Ch. 

138 ; Albemarle’s Case (1692), 2 Rep. Ch. 417 ; Bath & 

Mountaguo’s Case (1693), 3 Cas. in Ch. 55 ; Marks v. Marks 

(1718), 1 Stra. 129 ; Blake v. Luxton (1816), Coop. G. 

178. 

3144. Form of order — Action by third mort- 
gagee.] — Duberley V. Waring (1776), 3 Seton’s 
Judgments & Orders, 7th ed. 1909. 

3145. Action by second mortgagee.] — 

.Tackson V. Brettall (1795), 3 Seton’s Judgments 
& Orders, 7th ed. 1908. 

3146. As to costs — On failure to redeem.] — 

Felly v, Wathen (1851), 1 De G. M. & G. 16 ; 
21 L. J. Ch. 105 ; 18 L. T. O. S. 129 ; 16 Jur. 47 ; 
42 E. R. 457, L.JJ. 

Annotations PoUd. Hallett v. Furze (1885), 31 Ch. D. 312. 

Reid. Re Llewollin, [18911 3 Ch. 145. Mentd. Knight v. 

Bowyer (1858), 2 De G. & J. 421 ; Re Long, Ex jj/Fuller 

(1881), 44 L. T. 63 ; Drunton v. Electrical Engineering 

Corpn., 11892] 1 Ch. 434. 

3147 . ,] — In an action by a 

puisne mtgee. to redeem the first mtgee. & foreclose 
the mtgor., the proper form of judgment is that, 
in default of pltf. redeeming the action be dismissed 
with costs. — Hallett v. Furze (1885), 31 Ch. D. 
312 ; 55 L. J. Ch. 226 ; 54 L. T. 12 ; 34 W. R. 
225 ; 2 T. L. R 208. 

3148. Stay of proceedings — On payment in by 
mortgagor — Reconveyance subject to prior mort- 
gages.] — A., a subsequent mtgee. of certain estates 
belonging to C. filed his bill against C. A; all the prior 
mtgees., praying a decree of foreclosure against C. 
On a motion by 0. for an order to stay aU further 
proceedings in the suit by A. on payment of what 
was due to him for principal, interest & costs, an 
order was made, that all further proceedings in the 


suit should be stayed Sc that A. should reconvey 
the mtged. estates to C. subject to the prior mtges. 
on payment into ct. by C. of a sum sufficient to 
satisfy the amount due to A. for principal money, 
I & interest & the costs as between solr. Sc client of 
A. Sc the other mtgees., defts. in the suit.- 
Lastett V, Clippe (1840), 9 L. J. Ch. 393 ; 6 Jur. 
403, L. C. 

3149. Apportionment of payments to prior mort- 
gagees — ^Proceeds of sale in court.] — The mtge. of 
a mesne incumbrancer extended over the whole of 
certain estates, parts of which had been previously 
mortgaged to other persons, & parts of which were 
also subsequently mortgaged. The mesne incum- 
brancer filed his bill for an account. Sc for redemp- 
tion of the prior Sc foreclosure of the subsequent 
mtges.. Sc a decree was made by consent of all 
parties interested that the whole of the estates 
should be sold ; that the proceeds of the sale 
should be paid into ct.. Sc apportioned according 
to the value of the parts of the estates comprised 
in the several mtges. Sc that the priorities of the 
incumbrances should be ascertained on further 
directions. No question was raised as to the 
incumbrances or their priorities, but only as to the 
costs : — Held : each of the prior mtgees. was to be 
paid his principal, interest. Sc costs out of the sum 
in ct. apportioned in respect of his mtge.. Sc not 
out of the general fund. — ^W ild v. Lockhart, 
Lee V. Lockhart (1847), 10 Beav. 320 ; 16 L. J. Ch. 
519; 50E. R. 605. 

(e) Foreclosure by Equitable Mortgagees. 

3150. Time for redemption — Six months.] — N ew- 
ton V, Aldous (1804), cited 2 My. Sc K. at p. 421 ; 
39 E. R. 1004. 

Annotation PoUd. Parker v. Housofleld (1834), 2 My. & K. 

419. 

3151. .] — Parker v. Housepield, No. 

2861, ante. 

3152. .] — In a suit instituted by an 

equitable mtgee. for the enforcement of his 
security, the mtgor. will be allowed by the decree 
six months to redeem. — T horpe v. Gartside 
( 1837), 2 Y. & C. Ex. 730 ; 7 L. J. Ex. Eq. 30 ; 
160 E. R. 587. 

AnTwtation: — ^Refd. Ashworth v. Mounsey (1853), 9 Exch. 

175. 

3153. Form of order — Conveyance in default of 
payment — Bankrupt mortgagor.] — man borrows 
money Sc pledges the title deed of his estate. Sc 
promises to execute a mtge., but does not. Sc 
becomes a bkpt., his assignees were ordered to 
pay what due. Sc if they did not, to convey the 
estate to pltf. in fee. — ^P ye v. Daubuz (1792), as 
reported in 2 Dick. 759 ; 21 E. R. 465 ; But see, 
3 Bro. C. C. 595, L. C. 

Annotation : — Mentd. Re Brown, Ex p. Turpin (1832), Mont. 

443. 

3154. “ Foreclose not to be 

omitted.] — ^A decree for foreclosure in the case of an 
equitable mtge. ought not to omit the word “ fore- 
close,” but ought to contain directions that upon 
default the mtgor. will be foreclosed, that the 
hereditaments will be discharged from all equity of 
redemption, Sc that a conveyance must be executed. 
— ^Lebs V. Fisher (1882), 22 Oh. D. 283 ; 31 W, R. 
94 C. A. 

Annotations : — ^Reld. Mellor v. Porter (1883), 25 Ch. D. 158 ; 

Farrer v. Lacy, Hartland (1885), 31 Ch. D. 42. 

3155. Against infant heir of mortgagor.] — 

Where a person creates an equitable mtge. ; Sc 
dies intestate before he has conveyed the legal 
estate, leaving an infant heir, the equitable mtgee. 
can obtain only a modified decree against this 
infant. — O ldaker v . Petpord (1823), 2 L. J. O. S. 
Ch. 47. 
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D. Sale. 

{d) When Order Made, 

See Sub-sect. 2, A. (a), (h), B. & D., atUe. 

(6) Form of Order. 
i. In General, 

of principal, Interest & costs 

—Sale In default of payment after stated interval 

Proceeds of sale to be paid into court.] — S tains v 
Rudmn (1852^ 20 L T. O S. 88 ; 16 ^Jur. 905 ; l‘ 
W. It. 13 , 9 Hare, App. 53, n. ; 68 E. R. 788. 
Annotation : Reid. Lloyd v. Whlttoy (1853), 17 Jur. 754 . 

3167. Whether sale of part of property mav be 
ordere<I--Where part subject of legal prooeedfngs.] 
—Order for sak of part of the property comprised in 
a security, without prejudice to the creditors’ lien 
upon the remainder; which was at the time 
^saleable, from being the subject of litigation.— 

f30^%^Juf^l069^^^^ 2 Mont. D. & De G. 

3158. Where several lncumbrancers.1— A claim 
was filed for foreclosure before 15 & 16 Viet. c. 86, 
came into operation. There were several incum- 
brances, &; on an application under sect. 48 of that 
Act, the ct. made an order for sale of the mtged. 
property, & directed accounts of the sums due to 
the several incumbrancers. — Gator v. Reeves 
(1852), 22 L. J. Ch. 19 ; 20 L. T. O. S. 105 ; 16 
Jur. 1004, L.JJ. 

3159. Equitable mortgage by deposit of deeds.] — 
Parker v. Sidney, [1879] W. N. 135. 

What terms may be imposed.]— Sub-sect. 2, 
A. (c), ante. 

Conduct of sale,]— -See Sub-sect. 2, A. (d), ante. 

ii. What Orders may he Included. 

3160. Vesting order — Not necessary when mort- 
gagee has legal estate — Equity of redemption in 
Infant.] — Vesting order as to the equity of redemj)- 
tion in an infant, against whom, in a foreclosure 
suit, a decree for sale had been made, refused, on 
the ground that the mtgee. had the legal estate, 
& that all equities were bound by the order for 
sale. — Be Williams’ Estate (1852), 5 De G. & Sm. 
515 ; 21 L. J. Ch. 437 ; 19 L. T. 0. S. 152 ; 64 
E. R. 1222. 

3161. Order for execution of disentailing deed.] — 

In a mtge. suit by a judgment creditor of a tenant 
in tail in possession, the latter was ordered to 
execute a disentailing deed, in order to give full 
effect to pltf.’s charge. — Lewis v. Buncombe 
(1855), 20 Beav. 398 ; 52 E. R. 656. 

Annotations: — ^Refd. Round r. Bell (1861), 30 Beav. 121 ; 
Barikes v. Small (1887), 36 Ch. D. 716; Re Anthony, 
Anthony v, Anthony, [18931 3 Ch. 498. 


Mortgage of copyholds.] — See Copyholds, Vol. 
XIII., p. 116, No. 1473. 

On lunacy of mortgagor .] — See Lunatics, Vol. 
XXXIII., pp. 221, 222, Nos. 1307, 1309. 

On lunacy of mortgagee.] — See Lunatics, Vol. 
XXXIII., p. 222, Nos. 1316-1321. 

E. Foreclosure Ahsoluie. 

(a) In General. 

3162. Effect of — Estate no longer subject to 
mortgage.] — ^An estate which testator holds as 
mtgee. will not pass under a general devise of all 
lands to uses in strict settlement although testator 
at the making of his will had obtained a decree 
for an account in a bill of foreclosure ; for the 
estate docs not lose the quality of a mtge. until the 
final order of foreclosure. — T hompson v. Grant 
( 1819), 4 Madd. 438 ; 56 E. R. 767. 

3163. Complete foreclosure.] — Frees v. 

Coke, No. 3272, post. 

3164. Necessity for order.] — ^Mtgor. cannot bo 
finally foreclosed, until an order absolute be 
obtained for that purpose. — Sheriff v. Sparks 
(1737), West temp. Hard. 130 ; 25 E. R. 857, L. C. 

3165. Release of equity of redemption — By 

tenant In tail.] — Bill of foreclosure against tenant for 
life, & the first remainderman in tail. The usual 
decree made, thc=> time for redemption being elapsed, 
tenant in tail released the equity of redemption, so 
that the decree was never made absolute : — Held : 
binding on those in remainder. — R eynoldson v. 
Perkins (1769), Amb. 564 ; 1 Dick. 427; 27 
E. R. 362, L. C. 

Annotations : — Refd. Poiidloton r. llooth (1859), 1 GlfiP. 35 ; 
Proes V. Coke (1871), 6 Ch. App. 645. Mentd. Moody v. 
WalN^FH (1809), 16 VeH. 283. 

3166. When made In first Instance — Disclaimer 
by some of defendants.] — If some of defts. in a 
foreclosure suit disclaim, the ct. will decree them 
to be foreclosed, & not simply dismiss the bill as 
against them. — P erkin v, Stafford (1841), 10 
Sira. 562 ; 59 E. R. 733. 

3167. No claim to redeem by other.] — 

Webster v. Webster (1852), 20 L. T. O. S. 21. 

3168. .] — The ct. will decree a fore- 

closure against defts. who disclaim any interest, 
instead of simply dismissing the bill as against 
them. — J ohnson v, Clarke (1855), 3 W. R. 193. 

3169. Not on default of appearance of mort- 

gagor.] — In a foreclosure suit the bill was taken 
pro confesso against two of defts. The cause was 
brought to a hearing, & these defts. did not 
appear ; — Held : pltf . was entitled only to the 
ordinary decree, & not to a decree of foreclosure 

rbsolutely against them. — Brieuly v. Ward 


PART XIII. SECT. 7, SUB-SECT. 6.— 
D. (b) i. 

n. ** The said land dh premises he 
sold.**] — PowEii V. Foster (1901), 34 
N. S. K. 479.— CAN. 

o. Provision for notice of advertise’ 
ment.] — ^Where an order for sale con- 
tains a provision tliat two months’ 
notice of the time, etc., should be given 
in a certain newspaper it means that 
the notice must be inserted once each 
week in that newspaper for two months 
prior to the sale. — Canadian Mort- 
OAGB & Investment Co. v. McCraney, 
Mackenzie & Hutchinson, [1917] 2 
W. W. U. 181 ; 10 Sask. L. R. 94 ; 34 
D. L. R. 769.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 
D. (b) ii. 

p. Vesting order.] — Canada Per- 
manent Mortgage Corpn., Ltd. v. 
Jesse (Sask.) (1909), 11 W. L. R. 295. 

—CAN. 

q. Discretion of court — To order \ 


sate free from incumbrances .] — In fore- 
closure proceedings by a mtgoo. where 
the whole amount of the mtge. is not 
duo the mtgee. is not entitled as a 
matter of right to an order nisi directing 
that upon default in payment of the 
amount found to be duo the property 
shall be sold subject to the amounts 
which will not have accrued duo upon 
the mtge. at the date of sale. The 
ct. may order a sale free from incum- 
brances or in its discretion when 
settling the conditions direct the sale 
to bo subject to the mtge. — Great 
West Permanent Loan Co. v. Jones 
(1914), 30 W. L. R. 130 ; 7 W. W. R. 
767 ; 8 Alta. L. R. 45.— CAN. 


PART XIll. SECT. 7, SUB-SECT. 6.— 
E. (a). 

r. When made in first instance — 
Deficiency on sale .] — ^When the land 
foreclosed & sold does not bring the 
amount due the application should be 
for an order to show cause why an 


execution should not issue for the 
balance, & not for an order absolute 
in the first instance. — Northup v. 
Jean (1858), 3 N. S. R. (2 Thom.) 
232.— CAN. 

t. May he made cx parte.] — 
CORBOK V. OAKSHOTT (1913), 25 

W. L. R. 311 ; 5 W. W. U. 1 ; 13 
D. L. R. 528 ; 6 Alta. L. R. 245.— CAN. 

a. Final order — When granted.] — 
Where a mtgee. had become bkpt. Sc 
he, with his assignees, had filed a bill 
1.0 foreclose, a final order was granted, 
although one of the assignees being 
absent had not executed the power of 
attorney to receive the mtge. money, 
or made affidavit of non-painnont. — 
Lyman v . Kirkpatrick (1851), 2 Or. 
625.— CAN. 

b. .) — Where the report 

appointing the time Sc place for pay- 
ment has not been confirmed before 
the day appointed lor payment, a 
final order will not be granted. — 
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Sect. 7. — Foreclosure or sale : Suh-sect* Of E, (a), (6) 
& (c) i. ii.] 

(1850), 20 L. J. Ch. 46 ; 16 L. T. O. S. 358 ; 15 
Jur. 277. 

8170. ,] — Immediate foreclosure, in 

case the mtgor. did not appear, was claimed by the 
pleading. The mtgor. made default in appear- 
ance, & the ct. made only an ordinary foreclosure 
decree. — ^Patey v. Flint (1879), 48 L. J. Ch. 696 ; 
40 L. T. 651 ; 27 W. R. 595. 

Against infant.] — See Infants, Vol. 

XXVIII., p. 326, Nos. 1933-1938. 

3171. May be made ex parte.] — Withall v, 
Nixon, No. 3214, post 

3172. Effect of receipt of rents — By mortgagee — 
After account taken.] — Peees v. Coke, No. 3272, 
post* 

3173. Before date fixed for redemption — 

Where receiver appointed.] — Hoabe v. Stephens, 
No. 3278, post, 

3174. After date fixed for redemption — 

Before affidavit sworn — Further account not 
necessary.] — (1) Where a mtgee. receives rents 
after default is made in payment of the principal 
& interest on the day fixed for redemption, but 
before the affidavit of such default is sworn, an 
order for final foreclosure will nevertheless be 
granted without any further account. 

(2) Form of affidavit in support of an applica* 
tion for foreclosure absolute discussed. — ^National 
Permanent Mutual Benefit Building Society 

V. Raper, [1892] 1 Ch. 54 ; 61 L. J. Ch. 73 ; 65 
L. T. 668 ; 40 W. B, 73 ; 36 Sol. Jo. 61. 

3175. Effect of death of one defendant — Appoint- 
ment of representative by court — Not necessary to 
add as defendant.] — Neal v. Barrett, [1887] 

W. N. 88. 

(6) Order against Infant* 

Infant must be given a day to show cause.] — See 
Infants, Vol. XXVIII., p. 325, Nos. 1922-1930. 

When absolute in first instance.] — See Infants, 
Vol. XXVIII., p. 326, Nos. 1933-1938. 

On what grounds order may be impeached.] — 
See Infants, Vol. XXVIII., pp. 325, 326, Nos. 
1931, 1932. 

Service of proceedings.] — See, generally. Infants, 
Vol. XXVIII., pp. 320, 321, Nos. 1863-1876. 

Effect of attainment of full age during proceed- 
ings.] — See, generally. Infants, Vol. XXVIII., 
p. 323, Nos. 1901-1905. 

Surrender of copyholds.] — See CJopyholds, Vol. 
Xlll., p. 115, No. 1464. 

(c) Procedure to Obtain Order* 
i. In General. 

3176. Service of order nisi — Not necessary on 
parties not appearing.] — In a foreclosure suit, in 


which, as to some of defts., the bill had been taken 
pro confesao, the ct. directed that for the purpose 
of confirming the master’s report, an order nisi 
should be served upon defts. who had appeared, 
& that upon that order being made absolute, the 
report should be confirmed absolutely as to defts., 
against whom the bill had been taken pro confesao. 
— ^Anderson v* Stathbr (1849), 14 L. T. O. S. 
83; 14 Jur. 263. 

Annotatvm : — Mentd. Chaffers v* Baker (1855), 3 Eq. Rep. 

639. 

3177. Trustee.] — In a foreclosure 

suit, when the bill had been ordered to be taken 
pro confesao against a trustee deft., out of the 
jurisdiction, & he had been served with the order 
without the notice specifying the time within 
which he must appear Sc object, as required by 
Consolidated Ord. 23, r. 11, the ct., after the 
lapse of tliree years from the decree, upon being 
satisfied that service of the order upon him was 
unnecessary altogether dispensed with such service. 
Sc made the order absolute. — Thurgood v. Cane 
(1863), 32 Beav. 166 ; 7 L. T. 703 ; 11 W. R. 297 ; 
55 B. R. 61. 

3178. Service of notice of Intention to proceed — 
After more than one year elapsed — What is a “pro- 
ceeding — R. S. C., Ord. 64, r. 13.] — Blake v * Sum- 
MER8BY, [1889] W. N. 39. 

3179. Filing of order of revivor — Death of mort- 
gagee during proceedings — R. S. C., Ord. 67, r. 4.] 
— Jackson v. Kiliiam, [1891] W. N. 171. 

ii. What Mortgagee must Prove. 

3180. Non-payment at time & place appointed — 
Punctuality not essential.] — Foreclosure may be 
made absolute although the mtgee. does not 
attend at the first moment of the time appointed 
for payment of the mtge, money. — ^Anon. (1844), 
1 Coll. 273 ; 63 E. R. 416. 

AnmdctHons : — Folld. Bernard v. Norton (1864), 3 New Hej). 

701. Refd. Lochmore v. Clamp (No. 3) (1862), 31 Boav. 

578. 

.] — Foreclosure made absolute, 

although the mtgee. did not attend until the 
expiration of the first half of the hour appointed 
for payment of the money. — Scott v* Saunders 
(1850), 16 L. T. O. 8. 209. 

3182. .] — The ct. will make an order 

for foreclosure absolute, although the mtgee. 
has not attended at the spot named for payment 
of the mtge. money until after the time fixed by 
the parties. — ^Bernaiid v. Norton (1864), 3 New 
Rep. 701; 10 L. T. 183. 

sufficient.] — Lechmere v. Clamp (No. 3), No. 3206, 
post* 

3184. Attendance by agent — Whether 

authority to receive money necessary.] — Under 
the common decree in a foreclosure suit, the chief 


Mountain v. Porter (1862), 1 Ch. Ch. 
207.— CAN. 

0 . .] — Where the Crown 

liolde the equity of redemption no 
absolute order of foreclosure con be 
pronounoed, but only that in default 
of pa 3 rment the mtge. bo at liberty to 
enter into possession. — Dunn v* A.-G. 
(1864), 10 Or. 482.— CAN. 

d. .] — ^Where a mtgee. 

reoeives money on the mtge. account 
between the time of taking the account 
& the time fixed for payment he must 
either serve upon deft, before the time 
named for payment the notice provided 
for in R. 255 or apply for a new 
reference under B. 257 ; otherwise he 
is not entitled to a final order. — 
Gouzbb V* Middle West Investment 
Co., 11920] 3 W. W. R. 886.--CAN. 

e. Order for ddivery up of mori- 


gaged premiaea — When made*] — The ot., 
after the final order had been made, 
& acted on by pltf., ordered the 
delivery up of possession of the mtged. 
premises, though not asked for upon 
the order being obtained. — Lazier v. 
Rannet (1857), 6 Gr. 323. — CAN. 

f. Who may grant order — Whether 
local fudge — Of Supreme Court of 
Britiah Columbia.}— A local judge of 
the Supreme Ct. of British Columbia 
has no jurisdiction under Ord. 27, r. 11, 
to grant a judgment for foreclosure & 
supplement the same by an order 
absolute. — Re Loomis v. Abbott. Rc 
Land Registry Act (B. C.) (1915), 
33 W. L. R. 347 ; 9 W. W. R. 676 ; 
22 B. C. R. 330.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 
E. (0) i. 

g. Duty of regiatrar — On regiatra- 


tion of order .] — A registrar cannot 
require as a condition of registering 
an order absolute for foreclosure that 
the mtgee. should vacate his personal 
judgment & give an undertaking not 
to proceed thereon. In such case the 
duty of the registrar is confined to 
making an endorsement on the certi- 
ficate stating what incumbrances it 
was subject to, &, that it was based 
on an order absolute. — ^Scottish 
Temperance Life Assurance Co. v* 
Vancouver District Registrar of 
Titles (B.C.), [1917] 1 W. W. R. 
666 ; 36 D. L. k 152.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
£. (0) ii. 

8184 i. Non-payment at time db place 
appointed — Attendance by agent — 
Whether authorUy to receive money 
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clerk’s certificate having fixed a time & place for 

p^cipal & mterest, pltfs.’ solr. attended at the 
tme & place appointed, but without any power 

moneys ; the mtgor. made default. Upon a 
motion for the order absolute to foreclose ; — Held : 
It was the mtgor /s right to have every formality 
stnctly observed.— Gurney v, Jackson (1853), 
1 Sm. & G. App. XXVI. ; 67 E. R. 1330. 

Lochmore t?. Clomp (No. 3) (1862). 

1 ^ motion to make 

a foreclosure decree absolute ; not 

necessary that the person attending at the Rolls 
Onapel should have authority to give a receipt 
where no one appeared to pay. — London Mone* 
T^Y Advance & Assurance Society v. Brown 
(1868), 16 W. R. 782. 


I •]— ;-In a foreclosure suit 

plti. s agent attended during the prescribed time 
for payment, but without a power of attorney 
to receive the money. No one attended to pay. 
On an ex p, application, the foreclosure was made 
absolute.— Macrae v. Evans (1875), 24 W. R. 55. 

3187. ,] — Under a decree for 

foreclosure an agent of the mtgees. attended at the 
place appointed for payment of the money, & 
during the whole of the appointed time, but with- 
out any power of attorney to receive the money. 
No one appeared on behalf of the mtgors. : — 
Held : the foreclosure ought to be made absolute. 
— Cox V. Watson (1877), 7 Oh. 1). 190 ; 47 

L. J. Oh. 263. 


Annotation Refd. Crawley v. Fuller, fl8U0] W. N. 35. 

3188. .] — After judgment for 

foreclosure, an agent of the mtgee. attondcd at the 
place appointed for the payment of the money, 
but the mtgor. failed to attend ; — Held : the 
mtgee., upon production of an affidavit stating 
that his agent had received the power of attorney, 
enabling him to receive the money, was entitled 
to have foreclosure made absolute. — Hart v. 
Hawthorne (1880), 42 L. T. 79. 

3189. .] — Moore & Robinson’s 

Nottinghamshire Banking Co. v. Horsfield, 
[1882] W. N. 43. 

3190. .] — CitAWLBY V, Fouler, 

[1890] W. N. 35. 

3191. .1 — King v. Hough, [1805] 

W. N. 60. 

3192. Non-payment since date of attendance — 
Whether affidavit by agent sufficient.] — Upon an 
application for an order for foreclosure absolute. 


where an affidavit of non-payment had been made 
by the person attending on behalf of pltf. to 
receive the mtge. moneys, the ct. declined to dis- 
pense with an affidavit by pltf. stating that he had 
not received the mtge. moneys between the date 
of the attendance & the date of the application. — 
Barrow v. Smith (1885), 52 L. T. 798 ; 33 W. R. 
743. 

3193. Mortgagor not appearing.]-;- 

Mtgee. had obtained a foreclosure judgment nisi, 
&> now moved the ct. to grant liim foreclosure 
absolute. He had made no affidavit of non-pay- 
ment of moneys duo to him, but the solr.’s clerk, 
who attended on his behalf to receive the money 
due on the security, had made an affidavit of 
non-payment. Deft, had not appeared in the 
action since its commencement ; — Held : on a 
motion by a mortgagee for foreclosure absolute, 
pltf.’s personal affidavit of non-payment might 
be dispensed with. — Frith r. Cooke (1885), 52 
L. T. 798 ; 33 W. R. 688. 

3194. Mortgagee out of Jurisdiction.] — 

(1) Upon a motion for a tirial order of foreclosure, 
an affidavit made on Feb. 20, last by D., one of 
two joint mtgees., & by 8., was tendered in evi- 
dence. .1., the other mortgagee, had in 1874 
gone to reside in New Zealand, & had granted S., 
a power of attorney, to act for him in the matter 
of the mtge. Under the authority of this power, 
& under power of attorney granted by D. S. 
had attended on Jan. 31, last to receive payment 
of the mtg(i. moneys. The affidavit stated that 
J. was still in New Zealand ; that default liad been 
made in payment of the intgo. moneys, Ac that the 
whole of this sum remained due to the mtgees. *. — 
Held: the affidavit was not sufficient, & more 
recent evidence must be adduced. 

(2) At the subsequent hcjaring of t^o motion on 
affidavit made by 8. alone on Mar. 21, last was 
produced. In this S. statt^d that J. was still 
residing in New Zealand, that D. was away from 
his home in Derbyshire, Ac that his whereabouts 
was unknown, Ac that to the b(^st of his knowledge 
the mtge. moneys remained unpaid : — Held : an 
affidavit made by 8. alone was insufficient. — 
Docksby V, Else (1891), 64 L. T. 256. 

3195. Who may make affidavit — Whether all 
mortgagees must Join — Where one is out of Juris- 
diction.] — Bostock V, Shaw (1848), 10 L. T. O. 8. 
481. 

,] — Where one of six 

mtgees. had made an affidavit for himself positively, 
Ac for the other mtgees. to the best of his knowledge 
Ac belief, that the debt had not been paid, Ac one of 


necessary.] — Powers v. Mekriman 
(1864), 1 Ch. Ch. 225.— CAN. 

8184 ii. .]— Where 

the usual affidavit of non-payment is 
made hy the agent of pltf. his authority 
need not be produced. — Radoltffe 
V. Duffy (1864), 1 Ch. Ch. 302.— CAN. 

h. Sunday — Whether final 

order refused.] — Holcumb v. Leach 
(1852), 3 Gr. 449.— CAN. 

k. Whether necessary to show 

— Attendance of other incumbrancers .] — 
On moving for an order absolute to 
sell for default of payment of the sum 
found due by the master, it need not 
be shown that any incumbrancer, 
besides pltf., attended at the time 
appointed for papnent of the several 
incumbrancers. — Irvine v. White- 
head (1858), 1 Ch. Ch. 10.— CAN. 

l. Wfto may make affidavit.] — 
Where co -mtgees. are made co -pltfs., 
the affidavit as to non-payment, to 
obtain a final order, shomd be made 
by all of them. — ^Annis v, Wilson 
(1863), 1 Ch. Ch. 217.— CAN. 


m. Agent — Sufficiency of.] — 

In a suit at the instance of mtgees. 
resident in Scotland against defts. 
formerly In Canada, but now In England 
or elsewhere, it Is not sufficient on a 
motion for a final order for sale for 
pltf. ’8 agent to negative payment. 
Pltf. also must do so. — ^McKechnijs 
V. McKechnie (1858), 1 Ch. Ch. 42. — 
CAN. 

n. .1 — The certifi- 

cate of the registrar upon taking the 
accoimts under the mtge. in a fore- 
closure action directed that the balance 
found due should be paid by the mtgor. 
at the office of the agent of pltf. 
(forel^) CO. in Victoria. Upon motion 
for final decree upon the affidavit of 
non-payment as directed, made by the 
agent : — Held : the affidavit of both 
principal & agent was necessary. — 
Canada Settlers’ Loan Co. v. 
Renouf (1897), 6 B. C. R. 243.— CAN. 

o. Negativing possession 

dt receipt of rents dt profits.] — In apply- 
ing for a final order for sale the usual 


affidavit of pltf. must negative 
IxiHsessioa He the receipt of rents Ac 
profits, — Buufoud V. Lymburner 
(1861), 1 Ch. Ch. 275.— CAN. 

p. .] — On applloa- 

llon for a final order, pltf., should 
show that he has not been in possession, 
or in the receipt of the rent s Ac profits. 
— HaoTi'v. McDonell (1862), 1 Ch. Ch. 
193.— CAN. 

q. Officer of company.] 

— Western Assurance Co. v. Capreol 
(1864), 1 Ch. Ch. 227.— CAN. 

r. Solicitor.] — Whore 

pltf. resides out of the Jurlsdlotion, 
Ac the affidavit as to non-payment is 
made by his solr., it must be shown 
that pltf. has no other agent wltliin 
the jurisdiction authorised to reooive 
the money. — Taylor v. Cuthbert 
(1864), 1 Ch. Ch. 240.— CAN. 

t. .] — Where pltf. re- 

sides out of tho Jurisdiction, the 
affidavit of non-payment being made 
by an agent of pltf., it must be shown 
where the custody of the mtge. has 
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Sect. 7. — Foreclosure or sale: Sub-sect. 6, E. (c) ii., 
(d) i. dt ii., <& je ) ; sub-sects. 1 <&: A. {a).] 

the remaining five mtgees. was out of the juris- 
diction, & the others in the jurisdiction. On 
motion, ex p., on behalf of pltfs. for an order 
absolute for foreclosure : — Held : the affidavit in 
support of the motion was not sufficient, & an 
affidavit must be made by all the mtgees. in the 
jurisdiction, & the matter mentioned again to the 
ct. — K innaird V. Yorkb (1889), 60 L. T. 380. 

3197. .] — Docksey V. Else, No. 

3164, a7iie. 

3198. Form of affidavit.] — National Per- 
manent Mutual Benefit Building Society 
V. Bafeb, No. 3174, ante. 

(d) Form of Order, 
i. In General. 

3199. Foreclosure by consent.] — Pierson v . 
Gbundell (1822), 3 Seton’s Judgments & Orders, 
7th ed. 1918. 

3200. .] — Form of order for foreclosure 

taken by consent without account. — B oydbll v. 
Manby (1852), 9 Hare, App. liii ; 68 E. R. 788. 

3201. .] — Chisholm v. Ferguson (1855), 3 

Seton’s Judgments & Orders, 7th ed. 1925. 

ii. What Orders may he Included. 

3202. Order for delivery of deeds — When express 
covenant only.] — W iseman & Benlby v. West- 
land, Fisher, Benson, Davis & Stanbridge, No. 
1511, ante. 

3203. Foreclosure against puisne Incum- 

brancer — Not deeds affecting only equity of re- 
demption*] — Firstmtgee., obtaining a judgment for 
foreclosure against a puisne incumbrancer, is not 
entitled to the insertion of an order, that deeds 
in deft.’ 8 possession affecting only the equity of 
redemption be delivered up to him. — G reene v. 
Foster (1882), 22 Ch. D. 666 ; 52 L. J. Ch. 470 ; 
48 L. T. 411 ; 31 W. R. 285. 

Annotation : — ^Refd. Lewln v. Jones (1884), 53 L. J. Ch. 1011. 

3204. Decree for partition — Right of owners of 
equity of redemption — Not against will of mort- 
gagee.] — decree for a partition is not properly 
incident to a foreclosure or redemption suit, in 
such a way that the owners of the equity of 
redemption can be allowed to insist on it against 
the will of the mtgee., who has no interest in the 
question. — Watkins v. Williams, Havbbd v. 
Church (1851), 3 Mac. & G. 622 ; 19 L. T. O. S. 
13 ; 42 E. R. 400 ; sub nom. Watkins v. Williams, 
Haveud V. Davis, 21 L. J. Ch. 601 ; 16 Jur. 181, 
L. C. 

Annoiaiions : — Mentd. Henderson v. Cross (1861), 29 Bear. 

216 ; Perry v. Merritt (1874), L. R. 18 Eq. 152 ; Shaw v. 

Ford (1877). 7 Ch. D. 669 ; Sinclair v. James (1894), 63 

L. J. C!h. 873. 

3205. Vesting order — Mortgagor out of Juris- 
diction.] — On making an order of foreclosure 
absolute, the ct. refused to add a declaration under 
Trustee Act, 1850 (c. 60), that the mtgor. being 
out of the jurisdiction is a trustee, in order to 
found upon it a subsequent application for a 


vesting order. Such a declaration can be obtained 
only on a separate application. — Smith v. Boucher 
(1852), 1 Sm. & G. 72 ; 20 L. T. O. S. 88 ; 16 Jur. 
1154 ; 1 W. R. 61 ; 65 E. R. 32. 

3206. Mortgagor not to be found] — In a 

foreclosure suit the money was to be paid between 
12 & 1. The agent of the mtgees. attended during 
the whole of that period, but without a power of 
attorney to receive the money. The mtgees. 
themselves only attended twenty-five minutes. 
No one attended to pay. The foreclosure was 
made absolute ; & it appearing that the mtgor. 
could not be found, he was declared a trustee, & 
a vesting order was made, vesting the property 
in the mtgees. — ^Lechmere v. Clamp (No. 3) (1862), 
31 Beav. 578 ; 1 New Rep. 81 ; 32 L. J. Ch. 276 ; 
7 L. T. 411 ; 9 Jur. N. S. 482 ; 11 W. R. 83 ; 64 
E. R. 1263. 

Annotaiiona : — ^Apld. London Monetary Advance Co. v. 

Bean (1868), 18 L. T. 349 ; Macrae v. Evans (1875), 24 

W. R. 55. 

3207. .] — Deft, in a foreclosure suit 

having made default, & it being impossible to find 
him, a motion was made under Ord. 22, r. 15, to 
take the bill pro confesso, & make the decree 
absolute. In drawing up the order the registrar 
considered that he could only make the order 
absolute : — Held : there must be an order similar 
to that in Lechmere v. Clamps No. 3206, ante . — 
London Monetary Advance Co. v. Bean (1868), 
18 L. T. 349. 

3208. Where mortgage contains declaration 

of trust.] — ^A mtge. by sub-demise of leasehold 
property contained an absolute declaration of 
trust by the mtgor. of his reversion. Mtgor. 
having refused to convey, the ct. decreed judgment 
for foreclosure of the equity of redemption of the 
premises, & of the reversionary term ; but the ct. 
refused to make a vesting order as to the reversion 
until the decree absolute. — British Empire 
Mutual Life Assurance Co. v. Sugden (1878), 
47 L. J. Ch. 691 ; 20 W. R. 631. 

3209. Order for possession.] — Redemption 
barred, but no possession to be decreed. — Anon. 
(1678), 2 Cas. in Ch. 244 ; 22 E. R. 927, L. C. 

3210. .] — Craven Bank v. Hartley, 

[1886] W. N. 189. 

AnnotcUion : — ^Refd. Jenkins v. Ridgloy (1893), 41 W. R. 

585. 

3211. .] — Lacon V. Tyrrell, No. 3004, ajiie. 

3212. Whether enforceable by writ.] — An 

order for foreclosure absolute is not a judgment 
for the recovery of the possession of land within 
R. S. C. 1876, Ord. 42, r. 3. Hence after fore- 
closure absolute pltf. is not entitled to a writ of 
possession. — ^WooD v. Wheater (1882), 22 Ch. D. 
281 ; 62 L. J. Ch. 144 ; 47 L. T. 440 ; 31 W. R. 
117. 

3213. .] — Re Higq’s Mortgage, Goddard 

V. Higg, [1894] W. N. 73. 

3214. Where order nisi for possession.] — 

Where an order nisi for foreclosure & possession 
had been made the order absolute also provided 
for possession & was made ex p. — ^Withall v. 
Nixon (1885), 28 Ch. D. 413 ; 54 L. J. Ch. 616 ; 
33 W. R. 565. 


boen.—RAE v. Shaw (1864), 1 Ch. Ch. 
209.— CAN. 


a. Proof that defendarU was (dive — 
At daie of final order.] — ^Where a bill 
was served on deft, personally, & about 
a year afterwards a final order of fore- 
olonure was granted In the suit : — 
Held : a purchaser was not entitled 
to insist on pltf. (the vendor) proving 
that deft, was alive when the final order 
was made.--HENi)KR 80 N v. Spencer 
(1881), 8 P. R, 402.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
E. (d) i. 

b. Nort’disclosure of facte ] — A final 
decree of foreclosure had been ob- 
tained in a suit where the true 
position of parties was not disclosed, 
or material facts had been misrepre- 
sented, & a bill was subsequently filed 
to enforce a claim against the party 
beneficially interested as pltf. in that 
suit : — Hdd : a decree other than 
would have been proper had the true 
position of the parues to that suit been 


stated, would be refused. — ^W ilson v. 
Hodoson (1868), 14 Gr. 543.— CAN. 

0 . Wliether signature of loccd mas- 
ter necesaarg.] — Final order of fore- 
closure made by a local master in 
chambers & issued, bearing his name, 
under the seal of the ct. dc signed by 
the local registrar, complies with the 
provisions of R. 618 (Sask.), & does not 
require to be signed by the local 
master . — He Land Titles Act, Fitz- 
gerald V. Mayo (1915), 31 W. L. R. 
796.— CAN. 
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Part XIII. — ^Remedies of Mortgagee. 


XT — Williamson v, Burrage, 

No. 3102, ante, 

3216. .]— Keith v. Day, No. 3008, 

ante, 

3217. Though not asked for in action or 

— Salt v, Edgar, No. 3003, ante, 

K 1 order for foreclosure 

absolute in a foreclosure action commenced by 
summo^, may, as against deft, mtgor. in 
possession, he having been served & not appearing, 
include an order for delivery of possession by hinn 
to pltf., even though the summons did not ask for 
delivery of possession. — ^B est v, Applegate (1887), 

w ‘ 

W ■ Xv. iSal , 

Annotation :—'Ret6i, Jenkins v, Rldgley (1893), 41 W. R. 

o8o. 

3219. .] — Manchester & Liverpool 

Bank v, Parkinson, No. 3005, ante, 

3220. Charging order on stock.] — 

Ricketts v, Ricketts, [1891] W. N. 29. 

3221. .] — Jenkins v, Ridgley, No. 

3006, ante, 

3222. Must contain description of property.] 

— ^An order for the delivery of possession of mtged. 
property by the mtgor. to the iiitgoe. forming 
part of a judgment for foreclosure absolute, ought 
to contain a description of the i)roperty as set forth 
in the mtge. deed, in order that the writ of 
possession may be filled up in such a way as to 
enable the sheriff to identify tlie propeity of 
which he is directed to deliver posession. — 
Thynne V, Saul, [1891] 2 Ch. 79 ; 60 L. J. Ch. 
690 ; 64L. T. 781. 

3223. Whether made ex parte.] — L e Bas 

V, Grant, No. 3007, ante, 

3224. Only made after foreclosure absolute 

— In foreclosure action.] — l*ossession of mtged. 
premises is not ordered in a foreclosure action until 
after foreclosure absolute, & it is not the practice 
of the cts. in appointing receivers cV: managers 
of mtged. hereditaments to make any order for 
delivery of possession of land as distinct from the 
possession of such stock-in-trade & effects, includ- 
ing books & documents, as are necessary to enable 
the managing part of the order to be carried out 
by the receiver. — National Provincial Bank op 
England, Ltd. v. United Electric Tiib:atres, 
Ltd., [1916] 1 Ch. 132; 85 L. J. Ch. 100; 114 
L. T. 276 ; 80 J. P. 153 ; 32 T. L. R. 174 ; 60 
Sol. Jo. 274; 14 L. G. R. 265 ; [1916] II. B. R. 56. 
Annotation : — Mentd. National ITovlnclal Bank oC England 

V. Charnloy (1923), 93 L. J. K. B. 241. 

See R. S. C., Ord. 18, r. 2. 

(e) Stamp Duty, 

See Stamp Act, 1891 (c. 39), ss. 54, 57 ; Finance 
Act, 1898 (c. 10), s. 6 ; &, generally. Revenue. 

3225. Ad valorem duty chargeable — Equitable 
mortgage.] — Where an equitable mtgee. obtains 
an order absolute for foreclosure under which the 
mtgor. is directed to execute, & does execute, 
a conveyance of all his estate & interest in the 
property to the mtgee., the conveyance is a 
“ conveyance on sale ” within Stamp Act, 1891 


(c. 39), s. 54, & is chargeable with ad valorem duty 
under the head “ Conveyance or transfer on sale ** 
in sched. I. to that Act. — Huntington v. Inland 
' Revenue Comrs., [1896] 1 Q. B. 422 ; 65 L. J. 
Q. B. 297 ; 74 L. T. 28 ; 44 W. R. 300 ; 12 T. L. R. 
143 ; 40 Sol. Jo. 212, D. C. 

Annotations : — Consd. Rc Lovell & Collard's Contract, [1907] 

1 Ch. 249 ; Re do Looiiw, Jakons r. Central Advance & 

Discount Corpn.. [1922] 2 Ch. 540. 

3226. Disposition In security.] — A bond & 

disposition in security contained a power of sale. 
The creditor exposed for sale the property held in 
security at a price less than the amount due under 
his se^curity, & failed to find a purchaser. The 
creditor then applied to the sheriff under Heritable 
Securities (Scotland) Act, 1894 (c. 44), s. 8, & the 
slierifl: issued a decree tliat the debtors had for- 
feited their rights of redemption, & that the 
creditor was vested absolutely in the subjects at 
the price named : — Held : the transaction con- 
stituted a sale to the creditor, & was chargeable, 
by Stamp Act, 1891 (c. 39), ss. 54, 57, & sched. I. 
thereto, with ad valorem duty. — Inland Revenue 
Comrs. v. Tod, [1898] A. C. 399 ; 67 L. J. P. C. 
42 ; 78 L. T. 571 ; 14 T. L. R. 400, II. L. 

3227. Legal mortgage.] — Lightwood v, 

Bursill (1890), cited in [1907] 1 Ch. at p. 255. 
Annotation : — Refd. Re Lovell & Collard’a Contract, 

[19071 1 Ch. 249. 

3228. .] — An order for foreclosure 

absolute of a legal mtge. made after Stamp Act, 
1891 (c. 39), but before Finance Act, 1898 (c. 10), 
came into force, must be stamped with ad valorem 
duty as being an order of the ct. whereby an estate 
of interest in i)roperty “ upon the sale thereof is 
transferred to or vested in a purchaser.” 

Sernble : upon the construction of Stamp Act, 
1891 (c. 39), s. 54, apart from Finance Act, 1898 
(c. 10), ad valorem duty was payable on an order 
foreclosing a legal mtge . — JZe Lovell Su Collard*s 
Contract, 11907] 1 Ch. 249 ; 70 L. J. Ch. 246 ; 
96 L. T. 382. 

AnnoUttion :■ — Consd. Re do liOtMiw, JakoiiH r. Central 

Advance 6c DlHCoimt Corpu., [1922 J 2 Ch. 540. 


Sub -SECT. 7. — Costs. 
See Part XVlll., poet. 


Sub-sect. 8. — Opening Foreclosure. 

A, Under What Circumstances Time will be 
Enlarged, 

(a) Enlargement before Decree Absolute, 

3229. Not granted as of course — Discretion of 
court.] — Motion to enlarge the time for foreclosing, 
is not of course, although the interest be paid up, 
& the costs paid. Where there is no opposition, 
the ct. will give further time in its discretion. 

It is certainly not of course. Non constat that 
the security may be sufficiently ample (Richards, 
C.B.). — Quarles v, Knight (1820), 8 Price, 630 ; 
146 E. R. 1318. 


PART XIII. SECT. 7, SUB-SECT. 8.- 
A. (a). 

3229 i. Not granted as of course — 
Discretion of court .] — On a motion to 
open foreclosure It appeared that the 
debt & costs amounted to about 13,000, 
& the property was worth 87,000. The 
master, under the circumstances set 
out in the report, refused the motion, 
pltf. having been forbearing. Sc deft, 
negligent throughout. — Milbb v. 
Cameron (1883), 9 P. R. 502. — CAN. 

8220 fi. .] — OUCHTERLONY 


V. PAIiGRAVE Minino Co. (1897), 29 
N. a. R. 414.— CAN. 

3229 iii. .] — It is discretion- 

ary in the ct. to extend the time for 
redemption 8c where a master has 
extondod the time 8c his order lias 
been confirmed by a judge in chambers 
the Ct. of Appeal will not interfere 
unless the discretion has been exorcised 
on a wrong principle. — ^MoGreoor v. 
Peterson & Williams (191G), 34 

W. L. R. 133 ; 10 W. W. R. 349.— CAN. 

8220 iv. .) — Ho WEI?. Howe 


(1910), .34 W. L. R. 941 ; 10 W. W. R. 
12C3.— CAN. 

8229 V . .] — ^Maokie V. 

Standard Trusts Co., [1922] 1 

W. W. R. 566 ; 67 D. L. R. 201 ; 17 
Alta. L. R. 236.— CAN. 

3229 vi. .] — ^Morman v, 

Anderson (Sask.), [1926] 1 W. W. R. 
909.— CAN. 

3229 vii. .]— The slightest 

ground will induce a court of equity to 
extend the time of sale in a foreclosure 
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Sect. 7. — Foreclosure or sale: Sub-sect. 8, A. ia) 

& m 

3230. Necessity for ample security.] — 

QtJAKLEs V. Knight, No. 3229, ante. 

3231. a foreclosure suit, an 

order to enlarge the time for payment of the mtge. 
money, is by no means of course, but may be 
refused, where no excuse for the default is stated, 
& the security does not appear to be ample. The 
usual condition on which it is granted is, on pay- 
ment of interest costs before the time appointed 
by the master for payment of the whole ; in this 
case, however, it was ordered, that upon payment 
of the interest costs within a month, the time 
should be enlarged for five months. — Eyre v. 
Hanson (1840), 2 Beav. 478 ; 9 L. J. Ch. 302 ; 48 
E. R. 1266. 

Folld. Goldart v. Homby (1841), 6 Jur. 78. 

Consd. Ford v. Wastell (1847 ), 0 Hare, 229. Refd. Holford 

V. Yate (1855), 1 K. & J. 677. 

3232. Necessity for assignment of sufficient 

reason.] — first application by a mtgor., to enlarge 
the time given him to redeem, refused ; no reason 
being assigned why the money was not to be paid 
on the day fixed by the report. — Nanny v. 


EDWAiiDS (1827), 4 Russ. 124 ; 6 L. J. O. S. Ch. 
20 ; 38 B. R. 752. 

Annotations: — FoUd. Geldart t>. Hornby (1841), 6 Jur. 78. 
Consd. Ford v. Wastell (1847), 6 Hare, 229. Refd. Eyre v, 
Hanson (1840), 2 Beav. 478. 

3233. .] — Eyre v. Hanson, No. 3231, 

ante. 

3234. .] — Campbell v. Moxhay, No. 2724, 

ante. 

3235. In favour of assignee added after 

judgment nisi.] — Ee Parbola, I^d., Blackburn 
V. Parbola, Ltd., No. 2973, ante. 

3236. What will be considered sufficient reason — 
Slight grounds.] — Patch v. Ward, No. 2978, ante. 

3237. Reasonable prospect of mortgagor 

discharging debt.] — Forrest v. Shore, No. 3320, 
post. 

(b) Enlargement after Entry of Order Absolute. 

3238. Whether enlargement obtainable.] — Time 
enlarged for the performance of a decree for the 
redemption of a mtge. — Ismoord v. Claypool 
(1666), 1 Rep. Ch. 262 ; 9 Sim. 317, n. ; 21 E. R. 
568. 

Annotation : — Folld. Ford v. WaBtell (1847), 16 L. J. Ch. 372. 


cause.— J essop u. King (1812), 2 
Ball & B. 97.— IR. 

3230 i. Necessity pyr ample 

^curity ,] — Gemmel v. Bxtbn (1878), 
7 P. R. 381.— CAN. 

8230 ii. .] — ^An order to 

enlarge the time for payment of a 
mtge. debt is by no means of course ; 
« though a strong reason is not 
required. It will bo refused where none 
is assigned, or where the security does 
not appear ample. — Idington v. 
Tkusts & Guarantee Co., Ltd. 
(^ta.), [19171 2 W. W. R. 154; 34 
D. L, R. 86.— CAN. 

3284 1. .]— Anon. (1853), 4 Gr. 

61, — CAN. 

8237 i. What will considered suffi- 
cient reason — Reasonable prospect of 
mortgagor discharging — Ford v. 

Steeples (1844), 1 O. S, 282.— CAN. 

3237 ii. .] — Deft, seeking 

to open foreclosure should show some 
reasonable excuse for not redeeming 
at the proper time, also that he has 
a prospect of paying the mtge. debt 
if time bo given him, & that the pro- 
perty is of much greater value than the 
amount due. — Johnson v. Ashbridge 
{mrea 1866), 2 Ch. Ch. 251.— CAN. 

8237 ill. .] — Whore the day 

to pay money reported due on a mtge. 
was past, the ct. allowed the mtgor. 
BIX months’ further time to redeem, 
on condition of paving the costs of the 
motioD, & interest on the whole sum 
found duo, it appearing that the 
seciHlty was good, & the mt^or. in 
a fair way to raise money. — Street v. 
O’Heilley (1867), 2 Ch. Ch. 270. — 
CAN. 

8237 iv. .] — Cameron r. 

Cameron (1869), 2 Ch. Ch. 376.— CAN. 

8287 V. .1 — ^A substantial 

extension of the time allowed by an 
order nisi for redemption in a mtge. 
^tion refused on the application of a 
third mtgee., there being no evidence 
any probability of the mtgor. 
obtaining the money to pay oil the 
debt, but a second short extension was 
srranted to permit the subsequent 
incumbrancers to decide whether or 
not to redeem. — Saskatchewan Mort- 
gage & Trust Oorpn., Ltd. v. 
O^^ONNBR. [1925] 1 W. W. R. 497.— 

; Mortgagor hindered by mart- 

g ^ees advertisement.] — Qilmour t?. 
Iters (circa 18667, 2 Ch. Ch. 179.— 
CAN. 

•• Second mortgagee on sea 

wi/wc.l — C ameron t>. Rutledge (Y. T.) 
(1906). 2 W. L. R. 473.— CAN. * 


f* Arranging new loan.] — 

BRODIE V. PA'rTEKSON (1912), 21 

O. W. R. 235 ; 3 O. W. N. 685 ; 1 
D. L. R. 901.— CAN. 


g. To give third mortgagee 

opportunity to redeem .] — In an action 
by a llrst mtgee.. a tliird mtgee. was 
given an extension beyond the time 
lixed by the order nisi for redemption ; 
it appearing that the tlilrd mtgee. 
Intondod to redeem should the second 
mtgee. not do so. — B raid v. McDowell 
(B. C.), [19191 3 W. W. R. 596.— CAN. 

h. Statutory foreclosure.] — Where 

the formalities prescribed by Real 
Property Act, for the foreclosure of 
a mtge. under the Act have been com- 
plied with & there has boon no fraud, 
the ct. has no power to re -open the 
foreclosure. — Campbell v. Bank op 
New South Walks (1883), 16 

N. S. W. Eq. 285.— AUS. 

k. ,1 — Williams v. Box (1910), 

13 W. L. R. 451.— CAN. 


l. Abatement of suit .] — This suit 
became abated between the date of 
the report & the time fixed by it for 
payment by subsequent incum- 
brancers. An application for a final 
order for foreclosure was refused, & 
a new day was appointed, allowing 
the iucumbrauoors an additional time 
for payment, equal to the time the suit 
remained abated. — B iggar v. Way 
(1879), 8 P. R. 158.— CAN. 

m. Final order found t^o be invalid 
— Right to redeem not lost .] — ^Martin v. 
Evans (1917), 39 O. L. 11. 479 ; 38 
Sask. L. R. 376.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 8.— 
A. (b). 

8238 i. Whether enlargement obtain- 
able .] — National Mutual Life 
Assoon. V. Benjamin (1900), 21 

N. S. W. Eq. 96 ; 17 N. S. W. W. N. 
62.— AUS. 

8238 iJ. .1 — ^Where a purchaser 

of the equity of redemption paid the 
amount found due to pltf. : — Held : 
this was a payment by deft., or some 
one on his account, & the final order of 
foreclosure was set aside. — Reid v. 
Cooper (1860), 2 Ch. Ch. 90.— CAN. 

3238 iii. .] — ^A foreclosure was 

opened eighteen months after the final 
onler, where the mtgor. was illiterate 
6c had no solr. in the cause, 6c mis- 
understood the object of the bill, which 
was the only paper served on him ; 
the mtge. bearing twelve per cent, 
interest, the property appearing to be 
three tunes the value of the incum- 
brance, 6c the whole or greater part of 


the property being still in the possession 
of the mtgor. — P lait v. Ashbridge 
(1805), 12 Gr. 105.— CAN. 

3238 iv. .] — Whore pltf. can bo 

replaced In the same position he 
oocuplod before the default, & recom- 
pensed for any damage ho may have 
suffered, 8c where there appears a 
prospect of the amount of the mtge. 
money being paid within the period 
asked for, the ct. will not refuse to 
open the foreclosure. — Waddell v. 
MoColl (1866), 2 Ch. Ch. 62.— CAN. 

3288 V. Independent Order op 
Foresters v. Pegg (1900), 20 C. L. T. 
400 ; 19 P. R. 254.— CAN. 

3238 vi. .1 — ScoTi’iSH American 

Investment Co. v. Brewer (1901), 
21 C. L. T. 522 ; 2 O. L. R. 369.— 
CAN. 

3238 vii. .] — Barnes v. Baird 

(1904), 15 Man. L. R. 162.— CAN. 

3238 viii. .1— Under Man. Real 

Property Act, R. S. M., 1902 (c. 148), 
s. 126, as amended by 5 & 6 Bdw. 7, 
c. 75, s. 3, (Man.), the ot. has equitable 
jurisdiction to open up foreclosure 
proceedings in respect of mtges. fore- 
closed under sects. 113 6c 114 of the 
Act, notwithstanding the issue of a 
certificate of title, in the same manner 
8c upon the same grounds as In the 
case of ordinary mtges., at all events 
where rights of a third party holding 
the status of a bond fide purchaser for 
value have not intervened. — Williams 
V. Box (1910). 19 Man. L. R. 560 ; 31 
C. L. T. 251 ; 44 S. C. R. 1.— CAN. 

8238 ix. .] — The fact that a pay- 
ment was made to the mtgee. after the 
order nisi was made, that negotiations 
for a settleinent were carried on until 
the final order was obtained 6c that 
the property is apparently worth 
much more than the amount of the 
mtge., constitute equitable grounds 
for opening up the foreclosure. — 
Colonial Investment 6c Loan Co. v. 
McManus, [19181 1 W. W. R. 661 ; 11 
Sask. L. R. 61.— CAN. 

3288 X. .] — The ot. lias no Juris- 
diction to open up a foreclosure under 
Real Property Act, R. S. M. 1913, 
c. 171, regularly 8c properly obtained 
in aocordanoe with the provisions of 
that Act. — Samwbll v. British 
American Mortgage Corpn., [19201 
2 W. W. R. 638.— CAN. 

8288 xl. .)— Anon. (1846), 10 

I. Eq. R. 174.— IR. 

8288 xii. .] — Re Power 6c Car- 

ton’s Contract (1890), 26 L. R. Ir. 
459.— IR. 
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'.] — ^Let the son have six months’ 
longer time, from this day, to redeem. Take till 
Michaelmas term to redeem : if money not then 
paid, let the order to foreclose stand & this to be 
peremptory (Wright, Lord Keeper).— Abney 
V. Wordsworth (1701), 9 Sim. 317, n. ; 59 E. B. 
380, n. 

3240. .] — Pltf. obtained the common decree 

for foreclosure, & afterwards the order absolute, 
which last-mentioned order was enrolled. Upon 
motion by deft, for the enlargement of the time 
fixed by the order absolute for the payment of the 
mtge. debt; — Held: the enrolment of the order 
need not be vacated, & the ct. was not precluded 
from enlarging the time. — Ford v, Wastell 

(1848), 2 Ph. 591 ; 6 Hare, 229 ; 17 L. 

368 ; 13 L. T. 0. S. 461 ; 12 Jur. 404 ; 41 E. B. 
1071, L. C. 

Annotations : — FoUd. ThornlilU v. Manning (1851), 1 Sim. 

N. S. 451. Refd. Frees v. Coke (1871), 6 Ch. App. 0.45. 

3241. .]— Thornhill r. Manning, No. 3331, 


3242. Former procedure.] — Deft., who has 

allowed a decree nisi to be made absolute agaii^t 
him, by nofc appearing to show cause against it, 
is not entitled, as of course, to a rehearing, & 
therefore it is irregular for a party so situated to 
obtain an order to rehear the cause upon the 
common petition ; the proper course is to present 
a special petition, praying that the order making 
the decree absolute may be discharged, & that 
the pai’ty may be at liberty to show cause against 
the decree.— B ooth v, Oreswicke (1841), Cr. & 
Ph. 361 ; 41 E. B. 528, L. C . ; suhsequent pro- 
ceedings (1842), 6 Jur. 1023, L. C, 

3243. Property sold by mortgagee.] — 

Campbell v. Uolyland, No. 2979, ante, 

3244. On presentation of strong case — In- 

evitable necessity.] — Cocker v. Bims (1605), 1 
Cas. in Ch. 61 ; Freem. Ch. 129 ; 22 E. B. 695 ; 
sub nom, Coker v* Beavit, 1 Bep. Ch. 253. 
Annotation : — FoUd. Ford v. Wastell (1847), 0 Hare, 

3245. Default owing to unusual & accidental 

circumstances.] — Lee v. Heath (1747), 9 Sim. 
306 ; 9 L. J. Ch. 117 ; 59 E. K. 375, L. C. 

3246. .] — Nanfan v, Perkins (1766), 

9 Sim. 308 ; 9 L. J. Ch. 114 ; 59 E. B. 376, L. C. 
Annotation : — FoUd. .Tones v. Croswicke (183U), U Sim. 304. 

3247. .] — Crompton & Stamford v. 


3248 1. Property sold by mortgagee. 1 

— Kelly v. Imperial Loan & 

MENT Co. (1885), 11 S. C. H. 616.— CAN. 

n, Action by jmrekaser of 

equity of redemption.}--A decree o£ 
foreclosure absolute, drayu up oc 
entered, was sot aside at the instance 
of a purchaser of the eq^ty of 
redemption, whose interest was 
acquired after tUo inst^ution 

suit to foreclose, h\it ^l^bout notice 
of It. — Hilliard v, Campbell (18o9), 
7 Gr. 96.— CAN. 

o. Righta of third Party i^^- 

venfna.]— Collins v. Denison (186J), 
2 Ch. Ch. 465.— CAN. 

D Cameron v. Wolfe 

Island Co. (1873), C P. K. 91.— CAN. 

a .1— Bichai^s r. 

Thompson (1911), W. L. R. 179 , 
4 Sask. L. R. 213.— CAN. 

, 1 — Credit Foncier 

Franco Canadien v. -Hkde^pe 
(Sask.), [1919] 2 W. W. R. 168 » 

D. L. R. 225.— CAN. 

f .] — ^An application to 

set* aside a final order of 
should he refused where it ojpears 
that subsequent to t^ issue of titte 
under a foreclosure oi^er If 
ito. iiMD u3Qi]ir.d lo tho Iftnd. oy ^ 
BUCb third p«soix 


Effingham (Earl) (1782), 9 Sim. 311 ; 9 L. J. Ch. 
116 ; 59 E. B. 377, L. C. 

Annotations Consd. Jones v. Croswicke, Booth v. O^whgee 
(1839), 9 L. J. Ch. 113 ; Ford v. Wastell (1847), 2 Ph. "91. 

3248, Non-compliance with terms of decree.] 

— ^If anybody has obtained a decree of foreclos^e 
on terms which have not been complied with* 
the proper application should have been to open 
the foreclosui’e (Lord Loughborough, C.). 

V, Peele (1788), 2 Bro. 0. C. 334 ; 29 E. B. 186, 

L. C. 

3249, ,1 — Joachim v. M‘Douall 

(1798), 9 Sim. 314 9 L. J. Ch. 117 ; 59 E. E. 

379, L. C. , I 

Annotation : — ^FoUd. Jones v, Croswieke, Booth v. Croswicke 
(1839), 9 L. J. Ch. 113. 

3250, .] — Under a decree in a fore- 

closure suit, the time fixed for payment of prm- 
cipal, interest & costs, was July 31. On July 25, 
deft, obtained an order, referring it to the master 
to fix a further time on his paying the interest 
& costs on the first-mentioned day. Deft., how- 
ever, failed to make that payment, &, on Aug* o 
following, pltf. obtained the usual order for fore- 
closure absolute; but, owing to the press of 
business in the registrar’s ofllce, it was not drawn 
up. On Aug. 10 deft, moved for a further exten- 
sion of time, on the ground that a person who had 
agreed to lend him the amount of the principal, 
interest & costs was prevented, by illness, fre^ 
coming to London on July 31 , & his wife, whom, he 
had deputed to bring the money, was pro vented 
from doing so, by the coach being full on July 30. 
— Jones v, Crbswioke, Booth v, Crbswici^ 
(183«), 0 Sim. 301 ; 0 L. Cli. 113 ; 4 .Jm. 210 ; 
.^)9 E. E. 374 ; on (ijnmtl (1841), G Jur. 703, L. C. 

K<>J-d «>. WuhIoII (1S17). 0 Hurc, 229. 

3261. .]— I’ATCH l>. Waui), No. 2078, 

a}de> 

3252. .] — Cami*uell v. Uolyland, 

No. 2979, ante. 

3253. Discovery of new evidence showing 

court mistaken as to priorities.]— In a foreclosure 
suit, a decree was made declaring a didt.’s mtge. 
entitled to priority ov(;r that of pltf. Subse- 
quently a former clerk of that deft.’s solr. gave 
evidence as to the date of deft.’s mtge., P/P’ 
duced a document tending to show that the 
mtge. was of later date than it was believed to 

writ t)f Bunmioiw upon the intgor. ho 
iH entitled tf> have the Judgment set 
aHldo, notwithstanding the fact that 
the nitgee. has obtained a oortlnoate 
of iiidefeaslblo title under L^d 
Registry Act. H. H B. C.. l^ll («• 

K. 14 a, as anionded by the Act of 1917 
(c. 33), H. 2 (5), & iias sold the property 
\s’lthout notice of the irregularity. — 
Canada pERMANBirr Mortoaoe Cokpn. 
V. Natha Winoh, [1921] 2 W. W. R. 
361 . — CAN. 

32431. Non-comvlianeewUh terms 

of decree. 1— In a suit brought by a 
intgeo. for sale of the mtged. property, 
a decree was passed directing that the 
mtgor. should pay the mtge. debt 
within six montns, & that in default 
hifl right of redemption should be 
forocloBod. The money not haying 
been paid within the appointed time, 
the ct. was bound to pass an order 
absolute for sale ; it had no power to 
enlarge the time for payment.— 
Taniram V. Gajanan (1899), I. L. R. 
24 Bom. 300.— IND. 

«. Rexw^erv of judqmeni.]-- The 
recovery of a judgment against deft, 
after a final order opens the foreclosure 
& lets deft. In to redeem.— M ilm v. 
Choate (1869), 2 Ch. Oh, 433.— CAN. 

.1 — Paisley e. Bhoddy 

(1886), 11 P. R. 202.— CAN. 


Is brought before the ct. or notitled 

of the proceodlngH.— MANur’ACTiTUKiw 

Life Insurance Co. v. Croker, [1920] 
3W. W. R. 331.— CAN. 

n .] — Tlie fact that tho 

land has been sold to a tWrd porson 
is not alone an insuperable obstacle. 
The mtgor. may be permitted to redeom 
whenever the equities in favour of it 
undoubtedly outweigh all that arc 
against it. — Dovekcourt Land Build - 
mo & Saving Co. v. Dunvegan 
Heights Land Co. (1920), 47 0. L. R. 
105 ; 17 O. W. N. 482.— CAN. 

b, On payment of principal 

infcrcflf. 1 — Trinity College v. Hill 
(1884), 10 A. R. 99.— CAN. 

c. Concealment of maieryil 

circuTnafoncM.}— Doft. having appealed 
promptly to open tho foreclosure, & 
it appearing that pltf, & M. were acting 
in collusion to injuro deft., & various 
material facts & 

regard to the accounts not having boon 
brought before the judge who made the 
final order, the foreclosure waa opened. 
—Hill r. Handy (B. C.)^(m4). 27 
W.L. R. 266 ; 6 W. W. R. 244 ; 17 
D. L. R. 87. — CAN. 

(f. Irregularity in proceedings,] 

Where a final Judgment forecloBW 

a mtgor.'s equity of redempUon has 
been obtained vrtthout servlet of tho 
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be at the hearing of the cause ; & their lordships 
being convinced that there had been no want of 
diligence on pltf/s part; — Held: this was evi- 
dence which could not possibly have been used 
when the decree was made ; if adduced it would 
probably have altered the judgment of the ct. ; 
& leave to file a bill of review had been properly 
given. — Thomas v. Rawlings (1864), 11 L. T. 
721 ; 10 Jur. N. S. 1192 ; 13 W. R. 248, L. JJ. 
AnnotcUions : — Befd. Re Hoghton, Hogrhton v, Fiddey (1874), 
L. K. 18 Eq. 673 ; Birch v. Birch (1902), 86 L. T. 364. 

3254. Increase In value of mortgage pro- 

perty before decree absolute.] — Beaton v. Boul- 
ton, [1891] W. N. 30. 

3255. Discretion of court.1 — Abdy v. 

Brown (1894), 39 Sol. Jo. 10. 

(c) Successive Enlargement. 

3256. When granted — On presentation of strong 
case — Though last order peremptory.] — It requires 
a strong case to induce the ct. to make a fourth 
order, enlarging the time for the payment of 
mtge. money, decreed to be paid. If deft, has 
done all he can to obtain the money, &; has been 
baffled in his purpose, by unexpected delays, & 
there appears a strong probability of the money 
being raisable witliin three months, the ct. would 
feel disposed to enlai'ge the time. It is sworn 
that the objections to the title are satisfactorily 
answered, & the solr. also swears, he verily believes 
the sales will be completed within three months. 
The last order does certainly purport to be a per- 
emptory order, but, I think, the ct. has sometimes, 
in these cases, given further time, notwithstanding 
that expression. Let deft, take an order for three 
months further time, on the usual terms 
(Plumer, V.-O.). — Edwards v. Cunliffe (1816), 

1 Madd. 287; 66 E. R. 100. 

Annotations : — Refd. Eyre v. Hanson (184()), 2 Beav. 478 ; 
Ford V. Wastell (1847), 6 Hare, 229. Mentd. Brewln v. 
Austin (1838), 2 Keen, 211. 

3257. •] — Mtgor., who had permitted 

a decree nisi for foreclosure to be made absolute 
against him, he having obtained several enlarge- 
ments of time for payment of the amount found 
due to the mtgee., in all of which he made default, 
was permitted to rehear the original decree upon 
terms, having satisfied the ct. that he had a case 
for a rehearing upon the merits. — ^B ooth v. Cres- 
wiCKE (1842), 6 Jur. 1023, L. C. 

3258. What will be considered sufficient reason — 
Mortgaged property of greater value then Incum- 
brance — Mortgagor having promised not to ask for 
further time.] — ^Anon. (1740), Barn. Ch. 221 ; 27 
E. R. 621. 

3259. Defendant having done all possible 

to raise money — Prevented by unexpected delays.] — 

Edwards v. Cunliffe, No. 3256, ante. 

id) Concurrence of Other Proceedings. 

3260. Appeal by mortgagor — ^Rlght to redeem In 
dispute — Terms on which enlargement granted.] — 

Equitable mtge. by deposit of deed. The ct. 
refused to suspend the execution of a decree, 
obtained by a mtgee., until six months after hear- 
ing an appeal ; but gave six months on bringing 
the money into ct., consenting to a receiver, & 
paying interest & costs, on pltf.’s undertaking to 
repay, if the decree should be reversed. — ^M onk- 


redemption enlarged, on terms, pending an appeal 
to the House of Lords. 

My only doubt has been as to the costs of the 
suit. I think I must order C. to pay into ct. the 
principal & interest found due on the mtge. 
security £4,558. I must then direct it to be 
invested, & the dividends to be paid to F., on his 
undertaldng to repay them if the decree should 
be reversed, & C. must at once pay the costs of 
suit & of this application. Thereupon I will en- 
large the time to redeem until June 1, 1866, with 
liberty to apply (Romilly, M.R.). — Finch v. 
Shaw, Colyer v. Finch (1865), 20 Beav. 565 ; 
62 E. R. 718. 

3262. Exceptions taken to master’s report or 
order — ^Plaintiff negotiating with defendant after 
disallowance of exceptions.] — ^Where, in a suit of 
foreclosure, pending exceptions to the master’s 
report, which are afterwards disallowed, & after 
the time fixed by the report for the payment of 
the money, pltf. negotiates with defts., with re- 
spect to the payment of his debt, he cannot apply 
to have them foreclosed from the day originally 
given them. — Grove v. Cooper (1823), 1 L. J. 
O. S. Ch. 197. 

3263. Form of application.] — Where, in a 

foreclosure suit, exceptions are taken to the 
master’s report, & the time appointed for payment 
of the mtge. money is likely to elapse before the 
exceptions are heard, deft, should apply to the ct. 
upon the exceptions being filed, to have the time 
enlarged until the exceptions are disposed of. — 
Renvoize V. Cooper (1823), 1 Sm. & St. 364 ; 
57 E. R. 146. 

3264. .] — Some time after judgment 

nisi for foreclosure, which directed accounts 
against pltfs. as mtgees. in possession, but con- 
tained no inquiry or direction as to improper 
working of the collieries, it was discovered that 
the mines had been fiooded in consequence, as 
the mtgors. alleged, of the improper working of 
the mtgees. or their sub-lessees in removing the 
pillars. The mtgors. applied to have under the 
foreclosure judgment as it stood an inquiry with 
reference to the flooding, & to charge the mtgees. 
with the injury so caused ; — Held : although the 
application was wrong in form, as such an inquiry 
should have been obtained through a supple- 
mental judgment, or by an addition to the existing 
judgment, yet as a probable case had been made 
out of serious damage to the mtged. property by 
the acts of the mtgees. in possession, the mtgors. 
should not be absolutely foreclosed & left to the 
remedy of an action against the mtgees., or on the 
covenants of the lease against the lessees, but were 
entitled to such an inquiry, &: in taking the 
accounts to charge the mtgees. with the amount 
of the injury. The ct., in order to settle the ques- 
bion cheaply & expeditiously, directed a reference 
bo ascerte^ whether the flooding had been caused 
by the improper working by the mtgees. or lessees 
or any persons acting by their permission, & if 
so what was the amount of loss or damage caused 
bhereby, & added a direction that the mtgees., 
in taking the accounts directed by the foreclosure 

udgment, should be charged with the amount of 
juch loss or damage. — Taylor v. Mostyn (1886), 
33 Ch. D. 226 ; 65 L. J. Ch. 893 ; 65 L. T. 651, C. A. 
Annotation: — ^Mentd. Re Gregory Love & Co., Francis v. 
The Go.. [1916] 1 Ch. 203. 

3265. .] — Pennington v. Cayley, No. 


HOUSE V. Bedford Corpn. (1810), 17 Ves. 380 ; i043, ante. 

34 E R 147 L C ' 

Annotations Refd. Brewin v. Austin (1838), 2 Keen. Beaih of Joint Mortgagee. 

211 ; Hoiford v. Yate (1866), 1 K. & J. 677. 3266. Appointment Of new day for payment.] — 

3261. .] — The time appointed for L foreclosure wa« decreed in default of payment 
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to three mteees., who were entitled “ on a joint 
Mcount. Before the day appointed for pay- 
ment arnved, one of the mtgees. died t—Held: 
the foreclosure could not be made absolute, but 
the ct. appointed a new day for payment to the 

8267. _ .] — Where two joint mtgees. have 

obtamed an order for the payment ot the mtge. 
money, but before the day fixed for the pa 3 rinent 
has arnved, one of them dies, & the mtgor. does 
not attend to pay the money on the day fixed, an 
order can be obtained by the sole surviving mtgee. 
for the appointment of a new day, on the arrival 
of wlu^ch, in case of the mtgor. ’s default, he can 
Mve the order for foreclosure made absolute.— 
Kingspord V. PoiLE (1859), 8 W. R. 110. 

, ^3268. .]— Browell v. Pledge, [1888] W. N 

166. 

(/) Receipt of Benia. 
i. By Mortgagee in Possession. 

3269. Between master’s certificate & day ap- 
pointed for payment.]— A mtgee. received rents 
between the master’s report &; the day fixed for 
payment. Default being made : — Held : the 
mtgee. was not then entitled to an order absolute. 
— Garlick V. Jackson (1841), 4 Beav. 164; 49 
E. R. 297. 

Annotation : — Refd. Alden v. Foster (1842), 5 Bear. 592. 

3270. .] — If a mtgee. receives rents after 

the master’s report & before the day appointed 
for payment, there must bo a further reference 
& account, & a new day appointed for payment. 
— ^Alden V. Foster (1842), 6 Beav. 592 ; 7 .Tur. 

8 ; 49 E. R. 708. 

3271. .] — In a foreclosure suit, the mtgee. 

having received rents between the date of the 
master’s report & the day appointed for pay- 
ment, the ct., on motion, referred it back to the 
master to continue the accounts, to fix a new 
day. — Ellis v. Griffiths (1844), 7 Beav. 83 ; 
49 B. R. 994. 

3272. .] — ^A foreclosure is not complete 

until the final order has been made, & the final 
order cannot be obtained if rents have been re- 
ceived by the mtgee. since the account was taken. 

Where a solr. <& mtgee. took a conveyance from 
the mtgor., a day labourer, who had no inde- 
pendent legal advice : — Held : the deed was not 
valid unless the circumstances were all explained 
to the mtgor., & the onm of showing that this 
was done lay on the solr. — Prees v. Coke (1871), 

6 Ch. App. 645, L. 0. 

3273. ,] — A mtgee. in possession who re- 
ceives a sum by way of rent from the mtged. 
property in the interval between the filing of the 
chief clerk’s certificate & the day fixed for pay- 
ment, thereby opens the account & cannot get a 
final order without getting another certificate 
fixing another day for redemption. — ^Allen v. 
Edwards (1873), 42 L. J. Ch. 455 ; 21 W. R. 
471. 

See, also, No. 3317, post. 

3274. After default on day appointed for pay- 
ment— Before affidavit of default.] —When a 
mtgee. receives rents after default is made in 
payment of the principal & interest on the day 
fixed by the chief clerk’s certificate, but before 
the affidavit of such default is made, an order for 
finnl foreclosure will be granted without further 
account. — Constable v. Howick (1858), 6 Jur. 
N. S. 331 ; 7 W. R. 160. 

Annotations,’ — Proes v, Cok© (1871b App. 645 ; 
Jenner-Ftist v, Needham (1886), 55 L.^ Ch. 407. Folld. | 
National Permanent Mutual Benefit Bldg. Soc. v, Rapor, i 
ri892] I Ch. 54. ' 


3275. 


-.]— National Permanent Mu- 


tual Benefit Building Society v. Raper, 
No. 3174, ante. 

3276. Before final Judgment against second 

mortgagee — & before expiration of time allowed 
mortgagor for redemption.] — Webster v. Patte- 
SON, No. 3113, ante. 

ii. By Receiver. 

3277. Between master’s certificate & day ap- 
pointed for payment — Saving expense of further 
account — Affidavit of amount due to day of notice 
of motion to fix further day.] — Where a receiver 
has received rents of mtged. property between the 
date of the certificate under a foreclosure judg- 
ment & the day fixed for redemption the mtgee. 
is not entitled to the rents so received, except on 
the terms of bringing them into account as between 
mtgee. & mtgor., & a fresh date must be fixed for 
redemption. 

The ct. to save the expense & delay of a further 
reference to chambers allowed mtgees. to file an 
affidavit showing the exact amount which would 
be due to them for principal, interest, & costs, 
after allowing for everything received, brought 
down to the day for which notice of motion was 
given to fix another day for redemption. — J enner- 
Fust V, Needham (1880), 32 Ch. D. 582 ; 55 
Ii. J. Ch. 629 ; 55 L, T. 37 ; 34 W. R. 709, 0. A. 
AnnotatUms : — Distd. Oolonian i). Llowolllti (1886), 34 Ch. 
D. 143. Apld. Poat i5. Nicholflori (1886), 54 L. T. 569; 
lioBB Improvement Cornrs. v. UBborne, 11890) W. N. 92. 
Distd. Ingham r. HuUiorland (189()), 63 L. T. 614. Oonsd. 
Cheston V. WoUh (1893), 62 L. J. Cli. 408. Reid. National 
Permanent Mutual Bonofit Bldg. Soc. v. Raper, 11892] 

1 Ch. 54. 

3278. .] — In a foreclosure action the fact 

that a receiver appointc^d by the ct. had received 
rents since the certificate under the order nm 
is no bar to an immediate order of foreclosure 
absolute on default of payment pursuant to the 
certificate. — Hoare v, Stephens (1886), 32 Ch. D. 
194 ; 65 L. J. Ch. 511 ; 54 L. T. 230 ; 34 W. R. 
410. 

Annotation : — Refd. National Pormauont Mul-ual Bouoht 
Bldg. Soc. V. Raper, [1892] 1 Ch. 54. 

3279. Receipts belonging to party redeeming 

-Or mortgagee foreclosing — Judgment giving 

liberty to apply for payment.] — A receiver having 
been appointed in a foreclosure action relating to 
a mtged. mining property, let on lease at certain 
rents & royalties, a foreclosure judgment nisi was 
given in 1884. This judgment contained a special 
direction that any persons redeeming the premises 
under the judgment, or i>ltfs. in case of foreclosure, 
were to be at liberty to apply for payment of any 
moneys in the hands of the receiver. The mtgor. 
made default in payment at the time fixed for 
redemption : — Held : the judgment for foreclosure 
nisi not having been appealed from, that judg- 
ment must be taken to have decided who was 
entitled to the money in the receiver’s hands, & 
on making the foreclosure absolute, pltfs. were 
entitled to such moneys without any further 
account or further period of redemption being 
allowed. — Coleman v. Llewellin (1886), 34 Ch. 
D. 143 ; 65 L. T. 647 ; 35 W. R. 82 ; sub nom. 
CoLMAN V. Llewellin, 66 L. J. Ch. 1, 0. A. 
Annotations: — Oonfd. Smith v. Poarman (1888), 58 L. T. 
720 ; Cheston v. WoHb, 11893] 2 Ch. 151. 

3280. •] — Where after the 

commencement of a foreclosure action concerning 
certain property, subject to a mtge. which in- 
cluded the goodwill of a business, a receiver & 
manager had been appointed, the ct. directed a 
proviso to be inserted m the order for foreclosure, 
that any person redeeming, or, in the event of 
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foreclosure, pltf. should be at liberty to apply 
to the judge in chambers for payment of any 
money in ct. or in the hands of the receiver. — 
Smith v, Peabman (1888), 68 L. T. 720 ; 36 W. R. 
681. 

3281. .] — Pltf. commenced 

a foreclosure action on Dec. 22, 1882, asking for 
judgment for principal & interest, a receiver, & 
the usual order for an account & foreclosure. A 
receiver ^d been appointed & a statement of 
claim delivered. Deft, had not appeared. l*ltf. 
moved for judgment in default of appearance, 
asking, in addition to the order for j)ayinent & 
the usual foreclosure order, for the direction given 
in Coleman v. Llewellin, No. 3279, ante, “ That 
any person redeeming under this order, & pltf. 
in case of foreclosure, should be at liberty to api)ly 
in chambers for the payment of any moneys in 
ct. or in the hands ot the receiver ” : — Held : this 
direction can only be inserted under special cir- 
cumstances, wliich were not shown to exist in this 
case ; &; the order for payment of principal & 
interest could only be made on production of an 
ailidavit that nothing had been received on account 
thereof since the issue of the writ. — Cueston v, 
WEIJ.S, [1893] 2 Ch. 151 ; 62 L. J. Ch. 468; 68 
L. T. 197; 41 W. R. 374 ; 37 Sol. .)o. 284; 3 
R. 367. 

3282. Receipts representing corpus of 

mortgage property.] — Where the receiver appointed 
after a judgment for foreclosure had a balance 
in his hands which represented corpus of the 
mtged. property, the ct. held that pltf. was entitled 
to have the foreclosure judgment made absolute 
without any further account being taken. — 
Welch v. National Cycle Works Co., I/ro. 
(1886), 55 L. T. 673 ; 35 W. R. 137. 

3283. Omission of rents received from 

accounts — Error discovered after foreclosure abso- 
lute.] — Some months after the usual order for 
foreclosure absolute had been made in favour of 
first nitgees. against the mtgor. & second mtgees., 
& after the first mtgees. acting upon that order 
had actually sold portions of the mtged. property, 
the mtgor. discovered that the receiver had 
omitted from his accounts certain rents which he 
had received. The mtgor. accordingly moved 
that the foreclosure might be re-opened ; & that 
the first mtgees. might be restrained from parting 
with the legal estate of the mtged. property : — 
Held : there was no evidence that the first mtgees. 
had received any of the rents for which the receiver 
had not accounted, & there was no reason why 
the foreclosure should be re-opened merely because 
the receiver, who was not the agent of the first 
mtgees. for all pu^oses, but was an officer of the 
ct., had made a mistake which the mtgor. had not 
discovered before it was too late ; the case did not 
come witliin the authority of Jenner-Fuat v. 
Needham, No. 3277, ante, & therefore the motion 
failed.— Ingham v, Sutherland (1890), 63 L. T. 
614. 

3284. Mortgagee submitting to be charged — 

With certain sum in respect of receipts — Receipts 
not exceeding sum credited.] — Barber v, Jeckells, 
[1893] W. N. 91. 

3285. .] — Christy v, God- 

win (1893), 38 Sol. Jo. 10. 

3286. .] — Simmons v, 

Blandy, No. 3072, ante. 


8287. Liberty to either party to apply 

for payment ot receipts.] — ^When in a foreclosure 
action pltf., in order to avoid opening the fore- 
closure by claiming {payment of rents come to 
the hands of the receiver in the action between 
the date of the certificate & the day fixed for the 
redemption, submits to be charged in accoimt 
with a simi certain in the hands of the receiver 
in respect of such rents, the judgment should 
reserve liberty to either party to apply for payment 
of any money come to the hands of the receiver. — 
Lusk v. Sebright (1894), 71 L. T. 69. 

3288. Partly before & partly after day appointed 
for payment — Receiver & manager.] — The re- 
ceiver & manager, appointed before judgment in 
a foreclosui'e action, received moneys that repre- 
sented the gross takings in the business of the 
mtged. property, which was a leasehold public- 
house. The moneys were received from day to 
day, partly before & partly after the date fixed 
for redemption. 

The ct. made a final order for foreclosure &- 
directed that the receiver & manager should pass 
forthwith his final account, & be discharged, his 
recognisance & bond to be vacated. — II olt & 
Co. V. Beagle (1886), 55 L. T. 592. 

3289. .] — Receiver, appointed before judg- 
ment in a foreclosure action, received rents both 
before & after the day fixed for payment of the 
mtge. money : — Held : a further account must be 
taken, & a further period of one month from the 
date of the new certificate given to the mtgor. to 
redeem. — ^P eat v, Nicholson (1886), 54 L. T. 
569 ; 34 W. R. 451, 

3290. Amount received not sufficient to 

cover receiver’s remuneration Sc expenses.] — 
Ellenor V, Ugle, [1895] W. N. 161. 

3291. After day appointed for payment.] — Ross 
Improvement Comes, v. Usborne, [1890] W. N. 
92. 

Annotation : — Consd . National Permanent Mutual Benefit 

Bldg . Soc. V. Raper, [1892] 1 Ch. 64. 

See Nos. 3274-3276, ante, 

ig) Action on Covenant hy Mortgagee. 

3292. Foreclosure opened — Action after fore- 
closure.] — Re Birch (1726), Gilb. Ch. 186; 25 
E. R. 130. 

3293. .] — Dashwood v, Blythway 

(1729), 1 Eq. Cas. Abr. 317 ; 21 E. R. 1072. 

3294. .] — Perry v. Barker, No. 2072, 

ante. 

3295. .] — Lockhart v. Hardy, No. 

2186, ante, 

3296. .] — Higgs v, Baker (1905), 50 

Sol. Jo. 141. 

(h) Sale under Power. 

3297. Foreclosure opened — Whether agreement 
to sell sufficient.] — ^Mtgee., with power of sale, 
obtained a foreclosure decree, Sc then entered into 
an agreement to sell the estate, with a clause pro- 
viding that as the vendor was mtgee., with power 
of sale, she would only enter into the usual cove- 
nant that she had not incumbered. The pur- 
chaser objected to the validity of the foreclosure 
decree, & insisted upon having the conveyance 
under the power of sale ; Sc on the vendor de- 
clining to convey in that form, instituted a suit 
for specific performance, in which the vendor 
adduced evidence, showing’ that the above-men- 
tioned clause was inserted by inadvertence Sc 
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t^t Bhe never intended to incur the risk of opening 
toe foreclosure by conveying under the power ; — 
^eia: the misapprehension was a sufficient 
defence to the enforcement of a conveyance under 
the power. 

It v^s insisted that the foreclosure was as much 
opened by the agreement to sell under the power 
as it would be by a conveyance. I am by 
no means satisfied that this was the case 
(Turner, C..T.). — ^Watson v. Marston (1853), 4 
De G. M. & G. 230 ; 43 E. K. 495. 


AnrMtatims :^Coiisd, Stevens v. Theatres, [1903] 1 Oh. 
oaT. Mentd. Falckev. Gray (1859), 4 Drew. G51 ; Carroll 
V. Keays, Koays v. Carroll (1873), 22 W. H. 213 ; Hick- 
man V. Bercns, [1895] 2 Ch. 638. 

.] — See, also, No. 2249, ante. 


(i) Fraud. 

3298 . Mortgage In fraud of Judgment creditor.] — 

Bird v. Gandy (1715), 2 Eq. Cas. Abr. 251 ; 7 
Vin. Abr. 45, pi. 20 ; 22 E. K. 213. 

3299 . Gross fraud.] — On suggestion of a gross 
fraud, the ct. will, upon an original bill, overrule 
a plea of a decree, & a report made <& confirmed 
thereon, if the suggestion of fraud be not denied. 
—Loyd v. Mansell (1722), 2 P. Wms. 73; 24 
E. R. 645. 

Armotaiions : — Mentd. Manat-on v. Molosworf-h, Wortlf'y v. 
Mo]e8Worth (1757), 1 Eden. 19 ; Palmer v. Mure (1773), 
2 Dick. 489 ; Henderson v. Cook (1858), 4 Drew. 306. 

3300 . Any unfair conduct.] — The ct. will open 
the foreclosure, if there be any unfair conduct 
in the mtgee. — S oley v. Sajjsbuuy (1725), 9 
Mod. Rep. 153 ; 88 E. R. 372. 

3301 . Necessity to show actual fraud.] — F uller 
V. Willis (1831), 1 My. ^ K. 292, n. ; 39 E. R. 
693. 

Annotation : — Consd. Loith v. Irvine (1833), 1 My. & K. 
277. 

3302 . .]— Patch v. Ward, No. 2978, ante. 

{j) Mortgagee bequeathing Security as a Debt. 

3303 . Foreclosure not opened.] — After a decree 
of foreclosure had been made absolute, & the 
mtgee. for many years in possession, he niade his 
will, & thert^by disposed of the mtge. debt, in those 
words : “if Mrs. S.’s debt be well paid, as I 
doubt not but it will, I order my exor. to pay 
the sum of £4,800 (which was the exact amount 
of the debt) amongst the children of my nephew : 
— Held : this devise did not open the foreclosure, 
& testator’s calling it a debt, did not alter the 
nature of his estate in the premises. — T ooke v . 
Ely (Bp.) (1705), 5 Bro. Pari. Oas. 181 ; 2 K. R. 
613. 

3304. .] — Stuckville v. Dolben (undated), 

cited in 15 Vin. Abr. p. 476, pi. 1. 

AnnoUdim .—Held. Ord v. Smith (1725), Cas. temp. Kim? 9. 

ije) Devise of Mortgaged Land to Mortgagor by 
First Mortgagee. 

3305 . Whether foreclosed mortgage to second 
mortgage opened.]— A. mortgages land to B. & 
after mortgages the farm land to C. B. the 
mtgee. forecloses C. & afterwards devises the 
premises to the mtgor. Qu ~ : whether C. may now 
in equity set aside the first mtge. Cook v, Sadtjer 
( 1691 ), 2 Vern. 235 ; 23 E. R. 752. 


(1) Allegation of Loss of Title Deeds. 

3306. Enlargement granted — Form of order.] — 

Luccrapt 1 ?. Hite (1785), 2 Hare, 14, n. 

B. Conditions of Enlargement. 

3307. On payment of interest — On whole sum 
reported due.] — (1 ) If a mtgor. or puisne mtgee. 
prays to enlarge the time to redeem, he must pay 
interest for the whole sum reported due for 
principal, interest, & costs. 

(2) Where a decree is made for creditors to be 
paid according to their priority, if the estate is 
deficient, the principal only shall bear interest, 
after the confirmation of the report. — Neal v. 
A.-G. (1729), Mos. 246 ; 25 E. R. 376, L. C. 
Amhoiaiion : — An to (2) Apld. Whatton r. Cradock (1836), 

1 Keen, 267. 

3308. & costs of application.] — Deft. 

in a foreclosure suit may obtain an enlargement 
of the time limited for absolute fore(!losure upon 
slight evidence of tlie probability of his being able 
to pay off the mtge. ; but the order will only be 
made upon the terais of his paying a large part 
of the interest due to pltf. within a short specified 
time, &, paying interest upon the aggregate sum 
found to be due to pltf. for prindipal, interest & 
costs from the date of the certificate & the costs 
of the application; that, if he fail to pay the 
specified sum to pltf. for interest at the time 
appointed, he sliall be absolutely foreclosed. — 
Holpoudv. Vate (1855), 1 K. It .1. 677 ; 69 E. R. 
631. 

3309. On payment of Interest & costs due.] — 

Where the amount of prirwdpal & interest due 
upon a mtgc^. has been found by the master’s 
rcjport, the rule now is to compute subsequent 
interest upon tiie ])rincipal only ; & the time for 
payment of the money found duo upon a mtge. 
is enlarged upon the terms of paying the interest 
iVc costs found due. — Whatton v. Cradock (1836), 
1 Keen, 267 ; 6 li. .T. Ch. 178 ; 48 E. R. 309. 
Annoiatvms -FoUd. Bmwln v. Austin (18.38), 2 Koon, 

211. Refd. Elton v. Curteis (1881), 19 Ch. D. 49. 

3310. .] — On bills of foreclosure, when the 

mtgor. asked to enlarge the time appointed for 
paynient, the ct. thought proper to grant the 
application, the practice fownerly was not to 
order any immediatii payment, but to order sub- 
sequent interest to bo computed on the aggregate 
amount of principal, interest, costs already 
rciported. For many years past, however, the 
practice has been to enlarge the time only on the 
terms of first paying the interest & costs already 
reported ; these being paid, subsequent interest 
is to be computed on the principal only, that alone 
remaining unpaid. ... If, for any special reason, 
the ct. should think fit to enlarge the time with- 
out ordering any immediate payment, I conceive 
that it would now be proper to order the subse- 
quent interest to be computed on the aggregate 
amount of principal, interest, & costs before 
computed. — Buewin v. Austin (1838), 2 Keen, 
211 ; 48 E. R. 609. 

& costs of application.] — W akerell 
V. Delight (1803), 9 Ves. 36 ; Coop. G. 27 ; 32 
E. R. 514, L. C. 
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3807 i. On payment of interest-— On 
whole sum reported due .} — In 
olosure proceedings, an order may be 
made that upon payment of Interest 
at the rate set out in the mtge. upon 
moneys due for principal, interest « 
costs, proceedings be stayed until 
conditions improve, & that, In default, 
the lands may be offered for sale at 


an upset price, with liberty to all 
parties to bid. — Benjamin v Maksan 
(1915), 8 W. W. K. 358.— CAN. 

3308 f. dt citsts of applica- 

lion .] — Where there was delay on the 
mt^or.’s part, but ho sliowed a reason- 
able prospect of being able to pay in 
a few months, the time was extended, 
the principal & Intereest were directed 
to be capitalised, & interest on the 


whole paid, & the costs of the applica- 
tion to be paid in a week.— C ahuao 
V. Durib (1869), 2 Ch. Ch. 394. — CAN. 


g. .] — Howard u. 

(1858), 1 Ch. Ch. 27.— CAN. 


Macara 


8300 i. On paymerU of irUerest db oosta 
dne.] — Everson v . Hodgson, [1921] 
1 W. W. R. 825 ; 14 Sask. L. R. 168.-- 

GAN. 
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3312. .] — Wakeman V. Farmer 

(1846), 6 L. T. O. S. 363. 

3313. Within prescribed period.] — Eyre v. 

Hanson, No. 3231, ante. 

3314. Within one month — Enlargement for 

five months.] — Eyre v. Hanson, No. 3231, ante. 

3316. Enlargement three months.] — 

Where, after the second report & day of payment 
fixed in a foreclosure suit, the mtgor. was pre- 
vented by the act of the mtgee from receiving 
the rents of the property, the time of payment 
was ordered to be enlarged for three months, 
upon payment by the mtgor, within one month 
of the interest & costs found due by the last 
report, notwithstanding there was doubt whether 
the value of the security was ample. — Get.dard v. 
Hornby (1841), 1 Hare, 251; 6 Jur. 78; 66 
E. R. 1026. 

3316. Within two weeks — Enlargement four 

months.] — W akeman v. Farmer (1846), 6 L. T. O. S. 
363. 

3317. Forthwith.] — Where a mtgee. re- 
ceives rents between the report & day of payment, 
it is not the practice, on directing the accounts 
to be continued & the time to be extended, to 
order the mtgor. forthwith to pay the arrears of 
interest & costs. — ^Buchanan v. Greenway (1849), 
12 Beav. 355 ; 50 E. R. 1097. 

3318. Notwithstanding infancy of 

mortgagor.] — Even in the case of infants, the ct. 
will only extend the time for payment of the 
mtge. money, upon the terms of immediate pay- 
ment of the interest & costs. — Coombe v. Stewart 
(1851), 13 Beav. Ill; 16 L. T. O. S. 454; 51 
E. R. 44. 

3319. On payment of substantial portion of 
interest due — Within short time.] — Holford v. 
Yate, No. 3308, ante. 

3320. Forthwith.] — Where mtged. premises 

afford an ample security for the mtge. debt & 
interest the ct. will, when there is shown a reason- 
able prospect of the mtgor. ’s being able to dis- 
charge the debt, enlarge the time fixed for fore- 
closure absolute upon immediate payment by the 
mtgor. to the mtgee. of a substantial portion of 
the interest accrued due & costs. — Forrest v. 
Shore (1884), 32 W. R. 350. 

3321. Effect of non-compliance.] — On a bill of 
foreclosure, an order being obtained, enlarging 
the payment of the principal money, on condi- 
tion of the interest being paid, deft, neglecting to 
pay the interest, pltf. obtained the usual decree 
absolute, on motion, as of course. — Jones v. 
Roberts (1825), M‘Cle, & Yo. 567 ; 148 E. R. 
538, Ex. Ch. 

3322. .] — Holford v. Yate, No. 3308, 

ante. 

3323. Computation of subsequent interest.] — 

Where the time fixed by the decree in a fore- 
closure suit for payment of principal, interest & 
costs is enlarged, the ct. will direct subsequent 
interest to be computed on the aggregate sum 
found due for prmcipal, interest & costs. — 
Bruere V. Wharton (1835), 7 Sim, 483 ; 68 
E. R. 922. 
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8328 i. General rule — Time not cn- 
larg ^.] — ^Robson v. Carpenter ( 1866 ), 

11 Gr. 293.— CAN. 

3828 ii. ^.1— The ct. will not 

open foreclosnr© in aid of a deft, who 
has been guilty of laches. Sc shows no 
eitorts to avoid foreclosure, or save 
hlB estate.— Brothers v. Llotd (1867), 


3324. ,] — Whatton V. Oradock, No. 3309, 

ante. 

3325. On payment of interest ordered.] — 

Brewin V. Austin, No. 3310, ante. 

3326. Where no terms imposed.] — Brewin 

V. Austin, No. 3310, ante. 

3327. .] — Where the time for payment 

of principal, interest & costs, under a foreclosure 
decree is enlarged, & no terms are imposed as to 
the payment of subsequent interests, such sub- 
sequent interest is to be calculated upon the 
principal sum due & the unpaid costs & not upon 
the aggregate sum of principal, interest &; costs. 

I — Whitfield v. Roberts (1861), 7 Jur. N. S. 
1268 ; 9 W. R. 844. 

Annot^wns .— Refd. Elton t>. Curtels (1881), 45 L. T. 435. 

Mentd. Hartland v. Murrell (1873), 43 L. J. Ch. 94. 

C. Effect of Acquiescence or Delay. 

3328. General rule — Time not enlarged.] — A 
bill to redeem after a decree of foreclosure made 
absolute, & eleven years acquiescence in the 
mtgee. ’s possession, dismissed with costs. — 
WiCHALSE V. Short (1713), 3 Bro. Pari. Gas. 
558 ; 1 E. R. 1497 ; suh nom. Whishall v. Short, 
2 Eq. Gas. Abr. 177, H. L. 

3329. .] — It is not consistent with the 

rules practice of Gts. of Equity, or warranted 
by precedents, to enlarge the time for redemption 
of a mtge. after the mtgor. ’s acquiescence for six 
years, under a foreclosure by his own consent ; 

especially, after an alteration lias been made in 
the estate, either in pulling down the buildings 
or enlarging them, or otherwise. — Lant v. Grispe 
(1719), 5 Bro. Pari. Gas. 200 ; 2 Eq. Gas. Abr. 
699 ; 2 E. R. 620, H. L. 

3330. .] — ^As F. in a former cause, 

where he might have done it, did not insist on a 
redemption, the foreclosures could not regularly 
be kept open, but on the whole circumstances I 
allow three months (Lord Hardwiche, G.). — 
Fleetwood v. Jansen «fc Mennill (1742), 2 Atk. 
467 ; 26 E. R. 682, L. G. 

3331. .] — The time fixed,by the decree 

in a foreclosure suit, for payment of principal 
interest <fe costs, enlarged by the Vice-Ghancellor, 
notwithstanding the decree had been made abso- 
lute, & the order absolute had been signed & 
enrolled. 

It is quite impossible to lay down any general 
rule as to the circumstances which will induce 
the ct. to open a decree of foreclosure ; but this 
I must observe that the ct. has a very strong 
inclination to give assistance to a mtgor., if he 
applies promptly & the ct. has the means of giving 
the mtgee. immediate payment; & perhaps that 
is the only clue which the ct. has to guide it 
(Shadwell, V.-G.). — Thornhill v. Manning 
(1861), 1 Sim. N. S. 451 ; 20 L. J. Gh. 604 ; 17 
L. T. O. S. 208 ; 61 E. R. 174. 

Annotatums : — ^Folld. Campbell v. Holyland (1877), 7 Ch. 

D. 166. Reid. Ingrham v. Sutherland (1890), 63 L. T. 

614. 

3332. Exceptions to rule— Value of equity of 
redemption much more than amount of mort- 
gage debt — Mortgagor having been distressed.] — ^A 

decree of foreclosure was opened after sixteen 
years, the equity of redemption being worth much 

V. Ramrutton Rot (1859), 8 W. R. 
29, P. C.— IND. 

k. What amount of delay or ac- 
quiescence may prevent enlargement — 
Seven months.] — Seven months after 
the final order the mtgor. moved to 
set it aside, on the ground that several 
mesne Incumbrancers had not been 
made parties, either before decree or 


2 Ch. Ch. 119.— CAN. 

h. Exceptions to rule — Litigation 
pending .] — The existence of litigation 
as to the ownership of the equity of 
redemption is “ good & sufficient 
cause,*’ within the meaning of Regula- 
tion 3, 1793, why a mtgee. should delay 
instituting proceedings for fore- 
closure. — Prannath Rot Chowdry 
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was due upon the account ; & the 
^ distressed, an account was 
S^^t <^en of what was due for principal, 
^ costs, & liberty given to redeen^ — 

2 E!^r«« ® 213 5 

^ 5 2 E, B. 635, H. L. 

mortgagee.]— Mtge. made 
to be redeemed with the mtgor.’s own money ; 
this, as a designed fraud, will let the mtge. be 
redeemed after the usual time prescrib^ for 
rules of the ct. — Ord v. Smith 
(1725), Cas. temp. King, 9; 25 E. B. 193. 

Whitw V. White (1792), 2 Cox. 
QQ*Q^^‘ * Hansard v. Hardy (1812), 18 Ves. 45r». 

3384. ■— — Whether on ground of mere errors In 
lorm.J decree of foreclosure, after an acqui- 
escence of twenty years, shall not be set aside upon 
^ ? A ^®view for errors in form only, & not of 
substance ; & therefore a demurrer to such a bill 
w good. — Jones v. Kenrick (1727), 5 Bro. Pari. 
Cas. 244 ; 2 E. R, 655, H. L. 

Annotation : — Refd. Sonhonse v. Earle (1755), Aiiib. 285. 

3335 , Discretion of court to grant enlarge- 

ment in special circumstances.] — Plp:etwood v. 
Jansen & Mennill, No. 3330, ante, 

3336. What amount of delay or acquiescence may 
prevent enlargement-^Eleven years.]— Wichalse 
V. Short, No. 3328, ante. 

years.] — Lant v. Crispe, No. 

3329, ante. 


3338. Twenty years.] — Jones v. Kenrick, 

No. 3334, ante. 

3339. — ^ — Six months.] — Where deft, in a fore- 
closure suit obtained an order for leave to file a 
counter-claim by way of set-off, & through the 
negligence of his solr., no counterclaim was 
delivered, & a decree of foreclosure was made in 
his absence, an application more than six months 
afterwards for leave to file the counterclaim was 
refused on the ground of delay. — Wilkins v. 
Bedford (1876), 35 L. T. 622. 

3340. Three years.] — Abdy v. Brown 

(1894), 39 Sol. Jo. 10. 


I). Costs of Enlargement, 

3341. Assignment after foreclosure — Costs of 
enlargement payable by assignee.] — James v. 
Harding, No. 2981, ante. 


Sub-sect. 9. — Loss of Bight to Sue p’or Fore- 
closurp:. 

Under Statutes of Limitation — Charges on per- 
sonalty.] — See Limitation of Actions, Vol. 
XXXII., pp. 316-318, Nos. 24-36. 

Mortgages of realty.] — See Limitation of 


Actions, Vol. XXXII., pp. 471-476, Nos. 1350- 
1307. 

Payment or acknowledgment.] — See 

LmiTATioN OF Actions, Vol. XXXII., pp. 411 
et seq. 


Sect. 8.— BANKRUPTCY OF MORTGAGOR. 

Sub-sect. 1. — In General. 

SeCt generally^ Bankruptcy, Vol. IV., p. 364, 
Nos. 3383 et seq. ; Companies, Vol. X., p, 791, 
Nos. 4971 et seq, 

3342. Validity of security — Against trustee In 
bankruptcy.] — Bainbridge v. Pinhorn, No. 2908, 
ante, 

3343. .]— On May 2, 1837, freehold & 

copyhold estates were mortgaged by C. to T., 
subject to a proviso for redemption on payment of 
£10,000 on May 2, 1844, with interest half-yearly 
in meantime. Prior to any default, C. paid to 
T. £7,000 by cheque, &; gave him two bills of 
exchange, drawn by C. k, Co., upon k accepted by 
C. for £1,620 at three months after date, k for 
£1,500 at six months after date, being together 
the total amount of the mtge. debt k interest. 
Upon the receipt of the cheques k two acceptances, 
T. signed the following memorandum : “ Ijondon, 
Doc. 23, 1839 — Beceived this day of 0., the sum 
of £7,000 in cash, k two bills of exchange, as under, 
for £3,120, drawn by C. k co. of M., upon k 
accepted by tlie said C., one dated Dec. 16, for 
£1,620, the other dated Dec. 23, for £1,500, k 
which cheque for £7,000 k bills for £3,120, making 
together £10,120, are in full of principal k intei*est 
due to me upon a mtge. of C^’s freehold property 
in K. & S. for £10,000, & I do hereby undertake 
whenever resquired, to execute a conveyance of the 
said propci4)y. T.” T. gave this memorandum, 
together with the title k mtge. deeds of the 
premises, to C. The cheque for £7,000 was paid, 
but both the bills of exchange were dishonoured ; 
C. afterwards conveyed all his estate to a trustee 
for the benefit of his creditors, k then became 
bkpt. T. never reconvoyed the premises : — Held : 
ixs between T. & C. & his assignee by deed, k Ids 
assignees in bkpey., the receipt of the cheque k 
bills, k the giving the above memorandum, did 
not discharge the mtged. premises from the mtge., 
but that on their dishonour, T, was entitled to a 
decree against thc?m all for the restoration of the 
title k mtg(!. deeds, & to a decree of foreclosure. — 
Teed r. Uarrutherh (1842), 2 Y. & C. Ch. Cas. 
31 ; 6 Jur. 987 ; 63 E. U. 14. 

Annotation : — Mentd. Frail v. EIIIb (1852), 22 L. J. Cti. 467. 

3344. .] — A mtgec. is entitled as 

against ih(j (assignees of a bkjjt. to the proceeds of 


in the master’s ofllco. The applica- 
tion was refused with costs, on the 
Erround of laches &; because the objection 
was not taken In the master’s office. — 
Cameron v. Lynes (1859), 1 Ch. Ch. 
42.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 9. 

I. Detay.] — In Jan. 1841, an 

original decree of foreclosure had boon 
made. In pursuance thereof the 
master made his report, k in May of 
the same year the cause was set down 
for hearing on further directions, but 
the decree then pronounced was not 
drawn up or any entry made thereof. 
A motion now made to allow pltf. to 
draw up & enter nunc pro tunc the 
decree on further direotions, from 
mlnutee alleged to have been prepared 
by the re^trar, was refused. — Drum- 
mond V. Anderson (1852), 3 Gr. 150. — 
CAN. 

J. — VOL. XXXV. 


m. JiigM of subsequent incumbrancer 

— On of rmtrtgagec.] — lii a suit 

for sale of mtged. property, uu incum- 
brancer had proved a claim. Pltf., 
the mtgee., who had been paid iti 
full, having died : — HeUl : on an ap- 
plication by such subsequent incum- 
brancer for the usual order for 
rodompiion & foreclosure after an 
abortive sale, that it was imnocossary 
to revive the suit. — CtoumoN v. 
Shebhey (18G3), 1 Ch. Ch. 216.— CAN. 

n. Mortaaoex sellinq property.l — A. 
lent B. 92,000 k took two mt^. 
from the borrower, each for 91,000, 
on separate property. The mtgee. 
foreclosed on one of the mtges., k 
then parted with the property ; — Held : 
no bar to a foreclosure of the mtge. — 
Bald v, Thompson (1869), 16 Gr. 177. 
—CAN. 

o. Mortgage by purchaser — Mis- 


representation by mortgage.] — In an 
action for foreclosure of a certain 
mtge. of lands, the defence sot up that 
the mtge. was given to sooure a 
bulanco of purohaso-moncy for the 
land due from deft. : that pltf. at tliu 
time of the purchase falsely represented 
that no one was in possession of the 
land : — Held : on account of the mis- 
representations pltf.’s action must be 
dismissed. — K kays v. Emard (1885), 
10 O. R. 314.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 1. 

p. Mortgagee may foreclose,^ — Rus- 
BKL V. Davey (1857), 6 Gr. 166. — 
CAN. 

q. .) — In an action brought, 

by leave, against a co. in liquidation 
under Wtnding-up Act, R. S. C., 1906 
(c. 144) : — Held : pltf. was entitled 
to a final order for foreclosure of 

H Q 
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Sect* 8. — Bankruptcy of mortgagor : Sub-sects. 1, 2 
c£;3.] 

sale of mtged. premises into the possession of 
which he entered several days prior to the bkpey. 
— Re Kbrslake, Ex p. Allum (1853), 1 Bankr. & 
Ins. B. 47. 

3345 . ,] — L., on June 14, 1868, in 

consideration of forbearance of pltf. in not requir- 
ing the immediate repayment of the moneys he 
hc^ advanced to or for him, signed an agreement 
undertaking to give & execute to pltf. a charge on 
the interests to which, by right of marriage with 
Mrs. L., he was or claimed to be entitled in the 
property settled on, or in or to which she might 
be interested or entitled in respect of, her former 
marriage, or the income arising therefrom, as a 
security to pltf. for the repayment of the moneys 
he had advanced to him ; & W. L. pledged himself 
not to incumber his interests in such property or 
income by way of settlement or otherwise. Notice 
of the agreement was on the following day sent 
by pltf. to deft. A., one of the trustees. W. L., on 
Jime 18, 1858, with the knowledge but without 
the consent of i)ltf., executed a post-nuptial 
settlement, by which he conveyed all his interest, 
in right of his wife, in the property settled on her, 
on her first marriage, to trustees, on trusts for her 
for life, then for himself for life, & after the decease 
of the survivor, for the children of the marriage. 
On July 13, 1858, W. L. executed a deed, whereby 
ho charged all the dividends, interest, & annual 
proceeds of the trust funds which were settled at 
the time of his wife’s first marriage, & also his 
share in the trust funds themselves, with the pay- 
ment of £800 & interest from June 14, 1868, to 
pltf. W. L. also assigned the same property to 
the pltf. by way of mtge., with a proviso for 
redemption on repayment of the said sum & 
interest by him : — Held : a valid equitable charge 
was created by the agreement of Juno 14, 1858, 
in favour of pltf., as a creditor of W. L. upon the 
dividends, etc., to which the wife was entitled 
under her first marriage settlement ; the deed of 
mtge. of July 13, 1858, bound the estate of W, L. 
only ; inasmuch as, by the post-nuptial settlement 
of June 18, 1858, the whole of the dividends had 
been subject to the charge, settled to the separate 
use of the wife, & vested in trustees for her benefit, 
it was improper to reserve an equity of redemption 
to W. L. ; yet the deed operated as a recognition 
of the debt due to pltf., &, coupled with the agree- 
ment of June 14, gave plaintiff a right to an 
account, & payment of what should be found due ; 
& in default of payment, a right of foreclosure 
against W. L. & his assignee in insolvency. — 
Oarew V. Arundel (1861), 5 L. T. 498 ; 8 Jur. 
N. S. 71. 

3346. Notice of incumbrance.] — 

Testator, by his will, gave certain property to 
trustees therein named in trust for sale ; part of 
the property was sold, & the proceeds were paid 
into ct. to the credit of the cause. A share of the 
property having been mortgaged by one of the 
parties entitled thereto, notice thereof was given 
by the mtgec. to the surviving trustee. The 
remainder of the property was afterwards sold, & 
the proceeds arising from the sale were also paid 
into ct. The party who created the incumbrance 
became insolvent : — Held : the above notice was 
sufficient to bind his assignees. — ^Matthews v. 


Gabb (1846), 16 Sim. 61 ; 6 L. T. O. S. 42 ; 9 Jur. 
049 ; 60 B. B. 635. 

Annotations : — Mutual Life Ahsco. Soo. v. Langley 
(1884), 26 Oh. D.686. Bdd. Thompson v. Tomkins (1862), 
2 Drew. & Sm. 8. 

3347. Mortgage by deposit of title 

deeds.] — ^Under 6 Geo. 4, c. 16, s. 66, the equitable 
mtgee. of a bkpt. tenant in tail was entitled to 
have his lien made good as against the fee simple 
of premises of which bkpt. was seised as tenant in 
tail . — Be Jackaman, Ex p. Wise (1828), Mont. & 
M. 65. 

3348. Destruction Of security — Insurance moneys 
—Payment Into court.] — ^A. & B. insured, in their 
joint names, certain leasehold premises which A. 
had mortgaged to B., & B. paid the premium on 
the insurance, & the policy was delivered to him. 
Afterwards the premises were destroyed by fire ; 
& then A. became bkpt., & his assignees prevailed 
on the insurance co. to pay the money due on the 
policy to them ; & they afterwards paid it into 
the bank to the credit of the accountant in bkpey. 
B. filed a bill against the assignees, praying that 
the money received from the co. might be ax)plied 
in satisfaction of his mtge. debt. The answer of 
the assignees tended to impeach the mtge. on the 
ground of usury. The ct., however, ordered them 
to pay the amount of the money into ct. — Bogers 
V. Grazebrooke (1842), 12 Sim. 657 ; 11 L. J. Ch. 
329 ; 6 Jur. 495 ; 59 E. B. 1247, L. 0. 

3349. Mortgagee ranks with ordinary 

creditors.] — The lessee of a public-house at Dover, 
being under a covenant to leave deliver up the 
premises with the fixtures, whether trade or other- 
wise, at the expiration or other determination of 
the term, not only insured the premises in pur- 
suance of a covenant contained in the lease, but 
having laid out considerable sums in enlarging &> 
altering the premises, effected separate insurances 
in his own name of the house, of the trade fixtures, 
& of his own household goods. He had also 
mortgaged the premises comprised in the lease. 
A fire took place, & the lessee, having obtained 
part of the insurance money, committed an act of 
bkpey. by absconding, & was adjudicated a bkpt. — 
Inasmuch as the act of bkpey. of the tenant also 
determined the term, the mtgees., having lost 
their security, were permitted to prove for their 
debt. — Re Barker, Ex p. Gorely (1864), as 
reported in 5 New Bep. 22 ; 11 L. T. 319, L. C. 

Annotalums : — ^Mentd. Rayner v. Preston (1880), 14 Ch. D. 
297 ; Westminster Fire Office v, Glasgow Provident 
Investment Soc. (1888), 13 App. Cas. 699 ; Sinnott v, 
Bowden, [1912] 2 Ch. 414. 


3360. Election to claim under mortgage — ^After 
notice of deed of composition — Claim under deed 
barred.] — ^A debtor executed a deed, by which, 
after reciting that he was owner of the lease of his 
house of business, & of the fixtures & stock in 
trade and furniture, he purported to assign the 
property to trustees, in trust for the benefit of 
creditors, parties to the deed ; & the deed con- 
tained a general release from the creditors of all 
claims against the debtor. Certain creditors who 
had notice of the deed, &, after such notice, made 
use of a mtge. security, which had been previously 
given them by debtor in respect of a debt due at 
the time of the execution of the deed, were not 
permitted to take advantage of the deed, after 
having claimed in opposition to it by asserting 
their title as mtgees. in respect of a debt prior 


Canadian Puget Sound Lumber Co., 
Tempijb V. Canadian Puget Sound 
Lumber Co. (B. C.), £1018] 3 W. W. R. 


274.— CAN. 

T. Whether sale stayed,] — ^Hoskins v, 
Johnston (1875), 6 P. K. 257. — GAN. 


property mortgaged by deft. co. by 
way of a trust deed securing a deben- 
ture Issue. — ^Michigan Trust Co. v. 
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to the execution of the trust deed. — ^Pbkrett v. 
Latreille (1834), 3 L. J. Oh. 121. 

growing crops.] — See Bankruptcy, 
Vol. IV., p. 366, Nos. 3396-3398. 


Sub-sect. 2. — Rights to Bents and Profits. 

8361. Equitable mortgagee— From date of petl- 
twn for sale.] — ^An equitable mtgee. is entitled to 
the produce of the mtged. estate from the time of 
^esenwng his petition for a sale. — Be Harvey, 
Ex p. Bignold (1827), 2 Gl. & J. 273. 

An^taiiom Re Keer, Ex p. Blxiiold (1832). 2 
7? */» Gordon, Ex p. Official Receiver 

)}§§?!» Re Postle, Ex p. Bignold 

(1834), 2 Mont. & A. 16. 

3352. Not before sale.] — An equitable 

mtgee. is not entitled to the rents & profits of the 
mtged. estate previous to the sale. — Re Tills, 
Ex p. Alexander (1827), 2 Gl. & J. 275, L. C. 

;^onsd. Re Keer, Ex p. Bignold (1832), 2 
Deac. & Oh. 338 ; Re Norman, Ex p. Burrell (1838). 2 
P®2f Gordon, Ex p. Official Receiver (1883), 61 

L. T. 299. Refd. Re Postle, Ex p. Bignold (1834), 2 Mont. 
& A. 16. 


3353. Before or from order of sale.] — An 

equitable mtgee. is entitled to rents from the date 
of the order for sale . — Be Keer, Ex p. Bignold 
( 1832), 2 Deac. & Ch. 398 ; 1 L. J. Bey. 100, Ct. 
of R. 

An^iationa : — Apld. Re Burris (1851). 18 L. T. O. S. 292. 
Gonad. Rc Gordon, Ex p. Official Receiver (1889), Gl L. T. 
299. 

3354. .] — In general an equitable 

mtgee. is not entitled to the rents prior to the 
date of the order for sale . — Be Postle, Ex p. 
Bignold (1834), 4 Deac. & Ch. 259 ; 2 Mont. & A. 
10 ; 4 L. J. Bey. 1 ; subsequent proceedings (1835), 
4 Deac. & Oh. 262. 

AnnotcUiema : — Refd. Re Gordon, p. Official Rocolvor 
(1889), 61 L. T. 299 ; Pluck v. Tranter, [1905] 1 K. B. 427. 

3355. .] — Where, the bkpt. having 

absconded, an equitable mtgee. enters into 
possession of the premises, & the assignees after- 
wards acquiesce in his continuing in possession, 
he is entitled to the profits before the order of 
sale, & from the time of his entry . — Be Postle, 
Ex p. Bignold (1835), 2 Mont. & A. 214 ; 4 L. .T. 
Bey. 58; previous proceedings (1834), 4 Deac. & 
Ch. 259. 

Annotations : — Refd. Re Gordon, Ex p. Official Receiver 
(1889), 61 L. T. 299 ; Pluck v. Tranter, [1905) 1 K. B. 
427. 

3350. ,] — (1) An equitable mtgee. 

cannot enter on the premises, & is therefore 
obliged to apply for the interposition of tliis ct. 
to direct a sale ; he is held to be entitled to the 
rents from the time of the order for sale, because 
he might then have a receiver appointed, the 
moment he asked it ; & the order of sale, there- 
fore, is considered as equivalent to the appoint- 
ment of a receiver {per CuR.). 

(2) A legal mtgee. can enter, if he chooses, 
immediately on the forfeiture, & must stand on 
his legal right ; he has already sufficient advantages 
over the other creditors {per Cur .). — Be Tombs, 
Ex p. Living (1835), 1 Deac. 1 ; 2 Mont. & A. 
223, Ot. of B. 

Annotation :—A8 to (2) Distd. Re Medley, Ex p. Barnes 
(1838), 3 Deac. 223. 

3357. To time of sale.] — This was 

the common petition by an equitable mtgee., 
praying a sale as usual, & also praying to be 
allowed the rents received by the assignees since 
the fiat issued. . „ ^ 

In this ct. the equitable mtgee. is never allowed 
the rents, except those falling due between the 
date of the order of sale and the time of sale {per 


Our.). — Re Bires, Ex p. Carlon (1837), 3 Mont. 
& A. 328 ; 2 Deac. 333, Ct. of B. 

3358. .] — Re Pearson, Ex p. Scott 

(1838), 3 Mont. & A. 592 ; 3 Deac. 304. 

3359. From date of reference to inquiry as 

to title.] — Where a petition was presented for the 
common equitable mtgee. ’s order, supported ‘by 
evidence that was not satisfactory to the ct., & 
the ct. referred it to the comr. to inquire into the 
circumstances of the deposit : — Held : on the 
comr. finding in favour of the petitioner’s claim, 
the petitioner was entitled to the rents from the 
date of the order or reference. 

The order will be of the usual kind in other 
respects ; the costs of the inquiry before the comr. 
must come out of the mtged. property (KnighT 
Bruce, V.-C.). — Be Feavbr, Ex p. Smith (1844), 
3 Mont. I). & De G. 680 ; 13 L. J, Bey. 21 ; 3 
L. T. O. 8. 264 ; 8 .Tur. 584. 

3360. Legal mortgagee — From date of entry.] — 
Re Tombs, Ex p. Living, No. 3356, ante. 

3361. From date of notice by mortgagee to 

tenant — Notice of mortgagor’s bankruptcy.] — 
A. having after execution of the (iontract, mort- 
gaged the premises <fc become bkpt., of which the 
mtgee. gave B. notice : — Held : lliti mtg(!e. might 
bring an action of use occupation against B. 
for the rent accruing in the half year during which 
the notice was given. — B awson v. Kick (1837), 7 
Ad. & El. 451 ; 2 Nev. & P. K. B. 423 ; Will. 
Woll. & Dav. 675 ; 7 L. J . Q. B. 17 ; 112 E. B. 
539. 

See, also, BANiaiUPTCY, Vol. IV., p. 306, Nos. 
3390-3398. 


Sub-sect. 3. — Uealtsation of Security. 

3362. Sale of mortgaged property— Mortgagee’s 
right to bid.] — Mtgee. of bkpt.’s estate, allowed on 
motion, t(j l)id for same, on a sale of the mtged. 
estate . — Jie Oahljll, Exp. Marsh (1816), 1 Madd. 
148 ; 50 E. B. 56. ^ , 

3303, .] — Mtgee. of premises to bo sold 

under tJie general order, pcrmitttHl to bid at the 
gu,je. — iif> — — , Ex p. Du Cane (1816), Buck. 18. 

3304, ,] — Mtgee. wiio was the sole 

assignee & principal (jreditor, there being 

one other creditor to a small amount, permitted 
to bid for the estate subject to the approbation of 
the masttjr, the mtgee. undertaking to make good 
the deficiency between the sum bid & the price 
to be fixed by the master in case ho should not 
approve of the bidding.— Salisbury, Ex p. 
(1818), Buck. 245. 

3305, .] — Equitable mtgee. of property 

belonging to a bkpt., who has written oyidonce of 
the mtge., will be allowed the costs of his petition 
for the sale of the promises, though the petition 
further prays, tliat he may bo at liberty to be a 
bidder at the sale . — Be King, Ex p. .Iackman 
(1823), 2 L. .1. O. 8. Ch. 11. 

3300, ,] — Where an equitable mtgee. 

is also an assignee, a solr. will be appointed to 
take the account & conduct the sale . — Be Oorless, 
Ex p. Lees (1832), 2 Deac. & Oh. 360. 

3307. .] — Costs of application of 

mtgee. to bid at the sale, ordered to oe paid out of 
the proceeds . — Be Thornton, Ex p. Say (1832), 1 
Deac. & Ch. 32 ; Mont. 364 ; 1 L. J. Bey. 17. 

3308, .] — This ct. has jurisdiction to 

order sale of estate legally mtged., on application 
of mtgee., giving him leave to bid . — Ex p. Bacon 
( 1832), 2 Deac. & Ch. 181. 

8809. .]~-B6 Bell, Ex p. Ashley 

(1833), 1 Mont. ^ A. 82 ; 3 Deac. & Ch. 610 ; 3 
L. J. Bey. 9. 


Q Q 2 
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Sect, 8. — Bankruptcy of mortgagor : Suh-eecL 3. 

Sect 9. Part XIV, Sect, 1: Sub-sects, 1 d2: 

2, A,, B, C, (g).] 

3370. .] — No rule to prevent a mtgee. 

bidding at a sale of the mtged. premises (Bose, J.). 
— lie Ditchman, Ex p. Bull (1833), 2 L. J . Bey. 76. 

3371. Sale under power mtgee. 

with a power of sale cannot be permitted to bid 
unless he waives his power of sale, comes in under 
the hat, & has the premises put up for sale under 
the order of the comrs., when the assignees will 
have the conduct of the sale {per CuR.). — Re 
IlAGLEY, Ex p, Davis (1833), 1 Mont. & A. 89 ; 
3 Deac. & Ch. 504. 

3372. .] — A mtgee. having bid without 

leave, an order to bid nunc pro tunc was made. — 
Re Hadwen, Ex p, Pedder (1834), 3 Deac. & Ch. 
622 ; 1 Mont. & A. 327. 

3373. .] — Where an assignee of a 

bkpt., who was also the second mtgee. of property 
about to be sold by i)ublic auction, under the fiat, 
applied for liberty to bid at the sale, the ct. refused 
to give such permission, but allowed the appet. 
to nam(‘ a price at which he should be at liberty 
to purchase, in the event of there being no bidder 
to that amount. — Re Stokes, Ex p, Hollyman 
(1844), 2 L. T. O. 8. 40.5 ; 8 Jur. 156. 

AnnoMion : — Refd. Itc Worth, Ex p. Young (1845), Po G. 

146. 

3374. Petition for liberty to bid — Costs of 

petition.] — A mtgee. presented a petition for 
liberty to bid at the sale of the mtged. estate in 
the bkpey., & for payment of the costs of the 
apifiication out of the estate. The ct. gave him 
such costs only on the assignees stating that the 
petition was presented at their request. — Re 
Elvins, Ex p. Court (1843), 1 L. T. O. S. 433 ; 
sul> nom. Ex p, CooRT, 7 Jur. 864. 

3375. ,] — An order was made, 

with the consent of the mtgee. of an estate of the 
bkpt., with a power of sale that it should be sold 
in the bkpey. A petition was presented by the 
mtgee. for liberty to bid at the sale, A for payment 
of the costs of the application out of the purchase- 
money ; to which the assignees consented ; — 
Held: petitioner was not entitled to such costs, 
unless the assignees would state that the petition 
was presented at their request. — Re Danks, Ex p, 
Danks (1843), 12 L. J. Bey. 45. 


3376. Petition for sale— Dispute as to priority .1 — 

Petitioner, who was an equitable mtgee., dis- 
covered that the bkpt. had made other mtges. & 
given other liens on the same property, of which 
the legality of some & the priority of others, were 
disputed by the petitioner ; prayed a sale of the 
property & that the proceeds might be applied 
towards the reduction of his debt— & in case the 
other parties should come in & submit to the 
jurisdiction of the ct. ; then that the ct. would 
settle the respective priorities of those parties 
& the petitioner ; — Reid : the ct. could make 
no such order, unless those parties were regularly 
before the ct. ; & it would be disadvantageous to 
bkpt.’s estate to make an order for the sale of the 
property until the interests of the respective 
parties were precisely ascertained. Under these 
circumstances the petition was dismissed with 
costs . — Re Francis, Ex p, Bignold (1836), 1 
Deac. 616 ; 3 Mont. & A. 706. 

AnnotcUion : — Refd. Lloyd v, Attwood, Aitwood v. Lloyd 

(1859), n L. T. O. S. 209. 

3377. Power of sale on notice to repay — Failure 
to give notice.] — Equitable mtgees., under a de- 
posit of title deeds by way of ])ledge, cannot effect 
a valid txssignment of the premises comprised 
therein, in the event of the person so pledging 
them becoming bkpt., unless the assignees of the 
bkpt. join in the conveyance, although a power of 
sale be given by the agreement entered into at 
the time of the deposit, on notice to repay the 
money intended to be secured, if no such notice 
has been given. — Hawkins v, Bamsbottom (1814), 
1 Price, 138 ; 2 Bose, 161 ; 145 E. B. 1357. 

3378. Leaseholds acquired after bankruptcy — 
Mortgagee in possession — Right to sell.] — Mtgee. 
in possession of leaseholds acquired by the mtgor. 
after bkpey. can sell them if the trustee in bkpey. 
hiis not intervened . — Be Clayton & Beaumont’s 
Contract (1895), 2 Mans. 345. 


Sect. 9.— RIGHTS AGAINST INSOLVENT ESTATE 
OF DECEASED MORTGAGOR. 

See Administration of Estates Act, 1925 (c. 23), 
s. 34 ; <£:, generally, Executors, Vol. XXIV., 
pp, 815-823. 


Part XIV. — Discharge of Mortgages 


Sect. 1.— BY REDEMPTION. 

Sub-sect. 1. — Who may Bedebm. 
See Part VII., Sect. 3, ante. 


Sub-sect. 2. — Property Available for 
Bedemption. 

A, On Death of Mortgagor, 

Sec, generally, Execjutors, Vol. XXIII., pp, 
333-348, 473-530, Nos. 3981-4147, 5425-5970. 
Settled estates.] — See Settlements. 


B, Where Several Properties Liable, 
Whether mortgage debt apportioned ratably — 
General rule.] — See Executors, Vol. XXIII., pp. 
493-495, Nos. 5604-5613. 

3379. Provision for primary security in 

mortgage deed.] — The piuchaser of an estate A., 
in order to secure the payment of the purchasc?- 
money, executed a deed, by the first part of which 
another estate B. was mortgaged for the whole 
sum, & by the latter part of which, the estate A. 
was also mortgaged as a further & collateral 
security. Afterwards the two estates became the 


PART XIII. SECT. 9. 

t. LiahUUy for damages,] — The a4- 
nilnistratore of the insolvent estate 
of a deceased mtgor. are not liable in 
damages to his mtgee. as upon a 
aevasfoDif, because they release the 
purchaser of the equity of redemption 


in the mtged. property from his 
liability to Indemnify the mtgor. in 
respect of the mtge., no claim naving 
been made upon them by the mtgee. 
in respect of the mtge. — Higgins v. 
Ojitario Trusts Corpn. (1900). 27 
A. n. 432 ; 20 C. L. T. 347.— CAN. 
a. Bankruptcy rules apply ,] — lloss 


V. Ross (1800), 25 L. R. Ir. 362.— IR. 


b. .] — Be. Browne’S Estate, 

[1903] 1 I. R. 245.— IR. 


0 . EjQfecf of Bcffistry Act.] — Re 
Boone’s Estato (1887), 7 Nfld. L. R. 
196.— NFLD. 
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Part XIV. — Discharge op Mortgages. 


property of two different personR, who respectively 
derived title from the purchaser ; — Held : upon 
the words of the deed, & the circumstances of the 
transaction, the estate B. was the primary security, 
&, as between the owners of the two properties, 
the estate A. was not to be resorted to for the 
payment of any pait of the mtge. debt, till the 
estate B. was exhausted. 

But may not a man make a mtge. of two estates 
in such a way, tliat, though the incumbrancer may 
go against botli or either, yet, if the owner of the 
equity of redemption shall have created, in the 
meantime, two different titles to those estates, so 
that they shall go to different persons, the estate, 
which was the primary security, shall remain the 
primary security as between the persons claiming 
under that mtgor. (Lord Eldon, 0.). — Bute 
(Marquis) v. Cunynohame (182G), 2 Kuss. 275; 
38 E. K. 339, L. C. 

Annotations Expld. Leoniiio v. Leonino (1879), 10 Ch. 1>. 

400; Ha Athill. Athill Athill (1880). 10 Ch. D. 211. 

CODSd. Jie Dunlop, Dunlop v. Dunlop 0882), 21 Cli. D. 


3380. ,] — Testator held shares in a 

banking eo. by whost^ deed of settlement it was 
provided that if any shareholder did not on 
demand pay all moneys due from him to the co., 
the directors might declare his shares forfeited, & 
that nevertheless he should still be liable to pay 
the debt, & it was also provided that a shiu’ehoidcir 
must have paid all moneys due from him to tlie 
co. before lie could transfer lii.s shartis. Testator 
borrowed money from the co., & deposited the 
deeds of certain real estate witli tiieru as security. 
By his will he gave the above estate to his son A., 
& his residuary propeiiy to his other sons. A. 
claimed that testator’s shares in the bank should 
contribute ratably to payment of the debt ; — 
Held : (1) the provisions of the deed of settlement 
did not create a chargti or lien on the shai'es for a 
debt due from tlie lioldor, & no case for contribu- 
tion arose ; (2) also if the deed of settlement had 
charged the shares with all debts due from the 
shareholder to the co., a debt for wliich real estate 
had been specifically mortgaged would still hav<5 
been payable out of the mtged. estate before 
resorting to the shares which wen? only subject to 
a general lien.— /2c Dunlop, Dunlop v, Dunlop 
(1882), 21 Ch. D. 583 ; 48 L. T. 89 ; 31 W. U. 
211 C. A. 

Annotation As to (1) Rsld. Ilopkin.son v. Mortiiuor, 

Harley, [1917] 1 Ch. G4(i. 

3381. Property charged in aid of primary 

security.] — B. mortgaged estate X. for £800, 
on same day, he charged estate Y., in aid, to tlie 
extent of £200. B. died, having devised estate 
Y., but intestai^e as to estate X. i—Held : the 
whole £800 was, as between the devisees & heir, 
primarily chargeable on estate X. 

Harper (1858), 20 Beav. 33 ; 4 .Tur. N. S. 1009 ; 
0 W. B. 703 ; 53 E. R. 808. 

Annotation :—Di8td* Re Athill, Athill v. AtliUl (1880), 43 

L. T. 581. 


3382. Property charged as collateral security 

— Meaning of “ collateral.’*] — The word col- 
lateral, taken by itself, has no such meaning as 
was contended in argument : it is not equivalent 
to “ secondary,” ” auxiliary,” ” subsidiary ” or 
” only to be made use of in aid”: the thwo 
securities were all one transaction, &> the properties 
comprised in the second & third securities must as 
between tliemselves bear tlie mtge. debt ratably. 
There will, accordingly, be a declaration to this 
effect (Hall, V.-C.). — Early v. PIarly, Williams 
V. Early (1878), 10 Ch. D. 214, n. ; 49 L. J. Oh. 
820, n. 

3383. Property subject to general lien only.] 

— Re Dunlop, Dunlop v, Dunlop, No. 8380, 
ante. 

3384. Declaration of primary security by 

mortgagor.] — It is quite clear that cither by special 
agreement to be found in the instrument creating 
the mtge. itself, or by declaration on the part of 
testator, ho can. whew^ two or more properties 
are comprised in tlie same security, direct the 
order in which the securities are to bo applied 
inter se so as to make one the first tSc another the 
S(^cond, &; so fortli, available for the purposes of 
the charge (Lhitty, J.). — Re Dunlop, Dunlop v, 
Dunlop (1882), 21 Ch. 1). 583 ; 48 L. T. 89; 
affd., 21 Ch. D. p. 591, C. A. 

Annotation: — ^Retd. HopkJriHoii v. Mortimer, Harloy, 11917) 

1 Ch. 04«. 

On death of mortgagor.] — A^ee Hub-sect. 2, A., 

ante. 

Marshalling of assets.] — See Hub-sect. 2, C., 
post. 


C, Marshalling of Assets, 

(a) In General, 

See, (fenerally, Equity, Vol. XX., pp. 499-603, 
Nos. 2298-2328. 

3385. Parties to action— Settlement of one estate 
— Subsequent mortgage to plaintiff — Exoneration 
clause.] — 3'wo estalt^s A. & B., wore subject to 
same mtge. ^The owner, on the marriage of his 
son, settled A. in strict setileiiK^nt, & the trustees 
were (*mpowered ‘‘ from iim(} to time, when & as 
occasion should reejuire,” to sell any part of A. ^ 
pay off the mtge., ho as to exonerate B. The 
owner afterwards mortgaged B. to pltfs., but 
without any express rrumtion of the exoneration 
clause. Pltf. having Hied a bill to enforce the 
exoneration clause, without making the trustees 
of the settlemimt paiiies, it was dismissed, with 
(•oats. — JiooKK V, Kenhinoton (Lord) (1850), 21 
Beav. 470 ; 25 L. J. (^h. 300 ; 27 li. T. O. H. 32 ; 
2 Jur. N. H. 755 ; 4 W. R. 409 ; 52 E, R. 940 ; 
on appeal, 25 L. .T. Ch. 507, L. JJ. 

Application to estates of deceased mortgagor.] — 

See Executors, VoI. XXIIl., pp. 525 et seq. 

Application on bankruptcy of mortgagor.] — See 
Bankruptcy, Vol. V., pp. 030, 037, Nos. 5725, 
5720. 


PART XIV. SECT. 1. SUB-SECT. 2.— 
C. (a). 

d. General pHncipleA—nmiEUF^^^^ 

V. KUTHKRFORD (1896), 17 P. K. ^28. 

CAN. 

0 .] — It. & J., the owners of 

estate X., & A., the owner of estate Y., 
by two collateral “tges., mort^^ed 
the estates to T. & Insured the bulldlnfirs 
& chattels on both esta^ with Iom on 
buildings. If any. payable po T. M^r 
interest might appear. & J. ^btw- 
quently mtg^. wtate X. to D. to 
secure an indebtodn^s of L., J. « A. 
to D.. &; covenanted to insure the land^ 
to their full Insurable value & assign IL 


deliver over the policy to D. : — Held : 
D. liavlng security only upon estato 
X., was entitled to Insist that the 
insurance moneys should be so mar- 
Bhalled as to throw T.’s claim flrstly 
upon the fund realised out of estate Y . 
—■Dominion Lumber v* 

(1916). 34 W. L. It. 624 ; 10 W. W. K. 
145. 751.— CAN. 

f. .] — Semble: where the mtgor. 

sells not merely the equity of redemp- 
tion but conveys a portion of the pro- 
perty Itself free from any liability to 
contribute to the mtge. debt, the 
purchaser may Insist upon the mtgee. 
proceeding in the first instance, agairwt 
the property in the hands of the 


mtgor. — Krishna Ayyar r. Mimiu- 
kumarahawmiya Pillai (1905), 1. L. R. 
29 Mad. 217.— IND. 

g. .) — ^Whero there are two 

creditors who have taken securities for 
their respective debts, & the security 
of the first creditor ranges over two 
funds, while tho security of tho second 
is confined to one of these funds, the 
ct. will marshall the assets so as to 
throw the person who has two funds 
liable to his doniand, on that which is 
not liable to the debt of the second 
creditor. — Baldwin v. Belcher, Re 
Cornwall (1842). 3 Dr. & War. 173 ; 
2 Con. 6l Law. 131 ; 0 I. Kq. U. 65.— 
IR. 
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Mortgage. 


Sect, 1 . — By redemption : Siib-sect, 2, C, (b).] 

(b) In Whose Favour Doctrine Applies, 

3386. Second mortgagee.] — Suppose a person, 
who has two real estates, mortgages both to one 
person, & afterwards only one estate to a second 
mtgee., who had no notice of the first ; the ct., in 
order to relieve the second mtgee., have directed 
the first to take his satisfaction out of that estate 
only which is not in mtge. to the second mtgee., if 
that is sufficient to satisfy the first mtge., in order 
to make room for the second mtgee,, even though 
the estate descended to two different persons 
(Lord Hardwicke, C.). — ^Lanoy v, Athol (Duke) 
(1742), 2 Atk. 444 ; 9 Mod. Bep. 398 ; 26 E. B. 
668, L. C. 

Annotations : — Apld. Bamos v. Raostor (1842), 1 Y. & C. 
Ch. Gas. 401 ; Gibson t). Seagrlm (1855), 20 Beav. 614. 
Gonsd. Flint v. Howard, [1893] 2 Ch. 54. Befd. Bugrden 
V. Bigrnold (1843), 2 Y. & C. Ch. Cas. 377. Mentd. Sykes 
V. Meynal (1763), Dick. 369 ; Lechmere v. Charlton (1808), 
15 Ves. 193 ; Graves v. Hicks (1833), 6 Sim. 391 ; Hlckllng 
V. Boyer (1851 ), 3 Mac. & G. 635 ; Loosemore v. Knapmau 
(1853), Kay, 123. 

3337 , .] — Two properties, X. & Y., were 

mortgaged to A., & afterwards X. alone was mort- 
gaged to B. ; — Held : B. was entitled to have the 
securities marshalled, so as to throw A.’s mtge., in 
the first instance, on estate Y. — Gibson v. Sea- 
grim (1855), 20 Beav. 614 ; 24 L. J. Ch, 782 ; 26 
L. T. O. S. 65 ; 52 E. B. 741. 

Annotations: — Consd. Re Lawdor, Hill, etc. (1861), 5 L. T. 
188 ; Flint v. Howard, [1893] 2 Cb. 54. 

3338 , ,] — A second mtgee. of property 

which forms part only of the property comprised 
in the prior mtge., has a right to compel the prior 
mtgee. to resort for payment, first, to the property 
which is not included in the second mtge. — 
Lawrance V, Galsworthy (1857), 30 L. T. O. S. 
112 ; 3 Jur. N. S. 1049. 

Annotation ; — ^Blentd. Nutt v. Easton (1899), 80 L. T. 353. 

3389. Creditors of testator — Mortgage by exe- 
cutor.] — An exor. mortgaged his testator’s 
estate conjointly with his own for £3,000, of which 
£1,000 was declared invalid as against testator’s 
estate. A creditors’ suit was afterwards instituted, 
& the exor. subsequently made a further charge 
on the same estates for £2,500, & which was 
declared invalid, as regarded the testator’s estate : 
— Held : the creditors had no equity to compel the 
mtgee. to obtain payment of his first mtge. wholly 
out of the exor.’s private estate, so as to exonerate 
testator’s estate for their benefit. — Shalcross v, 
Dixon (1838), 7 L. .T. Ch. 180. 

3390. Hepresentatlves of mortgagor — ^Mortgage 
of company’s estate — Subsequent personal bond.] — 
B., & other committee men of a public co., mort- 
gaged the co.’s estate, & covenanted personally to 
pay the money. They afterwards entered into a 
personal obligation, by bond, for another debt. 
B. died, having certain shares vested in him as 


trustee to the co. By the decree, the shares were 
ordered to be sold, & the produce applied in pay- 
ment of the debts of the co., for which the estate 
of B. was liable: — Held: the representatives of 
B. had a right to have the fund applied in pay- 
ment of the bond debt, in priority of the mtge. 
debt. — Lawrence v. Kempson (1844), 7 Beav. 
574 ; 49 E. B. 1189. 

3391. Judgment creditor of mortgagor.] — A., 

who was seised in fee of four estates, mortgaged 
two of them, &i aiterwards executed a settlement, 
on his marriage, of the mtged. estates, & of one 
of the others, under which he took a life interest, 
with remainder to his son B. in tail. There was 
a covenant in the settlement by A. against in- 
cumbrances, but there was no recital showing 
that there were any incumbrances. A. after- 
wards mortgaged the fourth estate, & took the 
benefit of the Insolvent Debtors Act. Soon after- 
wards a judgment creditor, being also equitable 
mtgee. of a mining lease on one of the estates, 
filed a bill against A.’s assignee & B. the tenant in 
tail, & against the other incumbrancers, praying 
a sale in satisfaction of the judgment debt, & of 
what pltf. might pay in discharge of prior incum- 
brances, subject to the estate & interest of B. 
under the settlement : — Held : the settled estate 
must be regarded as exonerated from incum- 
brances as between A. the tenant for life, & B. 
the tenant in tail, pltf. was subject to the same 
equities as A. the settlor, & the judgment being 
of a later date than the settlement, B. the tenant 
in tail, was not affected by such judgment. — 
Hughes v. Williams (1852), 3 Mac. & G. 683 ; 
19 L. T. O. S. 341 ; 16 Jur. 415 ; 42 E. B. 423, 
L. C. 

Annotation : — ^Blentd. Lewis r, McKay, Algate v, Vugler, 

Clark V, Potter (1924), 93 L. J. K. B. 840. 

3392. .] — B., on his marriage, settled 

certain estates then in mtge. on himself for life, 
with remainder to his first & other sons in tail, & 
covenanted against incumbrances ; he afterwards 
mortgaged other estates, & became insolvent. A 
bill was filed by his assignee under the insolvency 
against the several incumbrancers on a;ll the 
estates & against the tenant in tail, praying an 
account of what was due on the several incum- 
brances, that their priorities might be ascertained, 
&; for a sale or redemption, A decree was made in 
the suit, directing that, on pltf. & deft., the tenant 
in tail, paying wdiat was due on the respective 
incumbrances, the unsettled estates should be 
conveyed to the party redeeming, & that the 
settled estates should be conveyed on the trusts of 
the settlement, &, in default of redemption, that 
the bill should be dismissed ; — Held : the decree 
for redemption, being permissive only as against 
the tenant in tail, was correct, & a decree for a 
sale would have been improper. — Chappell v. 


PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (b). 

3386 i. Second mortgagee .] — Ernst 
Brothers Co. v. Canada Permanent 
Mortgage Corpn. (1920), 47 O. L. K. 
362 ; 18 O. W. N. 136.— CAN. 

3386 ii. .] — ^A. was poBsossed of 

two estates, X. & Y. X. was subject 
to a mtge. &. prior Incumbranoes. Y. 
was Bubject to the prior Incumbranoes, 
but not to the mtge. A subsequent 
judgment affected both estates : — 
Held : the mtgee. was entitled to have 
the securities marshalled, so as to have 
the prior incumbranoes paid in the 
first instance, as far as possible, out of 
the produce of the lands of Y. — Re 
SooTT^s Estate (1863), 14 I. Ch. R. 
63.*— IR* 

3891 i, Jttdgment creditor of mort^ 


gagor.y—Re Fox (1856), 5 I. Ch. R. 
641.— IR. 

8391 ii. .] — There being first a 

mtge. by deed affecting lands of A. & 
B. ; secondly, a judgment mtge. 
affecting the lands of A. ; tlilrdly, a 
judgment mtge. affecting both de- 
nominations ; & the lands of A. having 
been appropriated to the payment of 
the prior mtge. : — Held : the first 
judgment mtge. creditor had a right 
to marshal against the second . — Re 
Lynoh's Estate (1867), 1 I. R. Eq. 
396.— IR. 

h. Party ctaiming under voluniary 
settUmerU — Right to throw mortgage debt 
on unsettled estate — Not as against sub- 
sequent mortgagee.] — Re Lysaght’s Es- 
tate, [1903J 1 I. R. 236.— IR. 

k, Verbal representation that 


estate free from incumbrancers. ] — Tiohb 
V. Dolphin, [1906] 1 I. R. 305. — IR. 

l. Purchaser for vedue — Where cove- 
nant against incumbrances.] — ^A., being 
the restored owner of Whlteacre & 
Biackacre Sc other lands, mortgaged all 
to pltf. He then sold Whlteacre to B., 
Sc afterwards Blaokacre to K., cove- 
nanting in each case against all incum- 
brances. The various instruments were 
respectively registered immediately 
after their execution : — Held : B.'s 
right, as between him Sc K., was to 
throw the whole mtge. Sc not merely a 
ratable part on Blackaore. — Jones v, 
Bbok (1871), 18 Gr. 671.— CAN. 

m. .] — Going r. Farrell 

(1814), Beat. 472.— IR. 

-.] — ^A party seised of 
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Rebs (1852), 1 De G. M. & G. 393 ; 20 L. T. O. S. 
67 ; 16 Jut. 417 ; 42 E. R. 003, L. C. 

AnmtatioiM Refd. Re Lloyd, Lloyd v. Llovd, [19031 1 Ch. 
.185. Mentd. Petre r. I»etre (1853), 1 Drew. 371 ; Lewis 
?• McKay, Algato v. Viigler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 


3893. Claiming under creator of voluntary 

settlement.] — Dolphin v. Aylward, No. 3408, 
post. 

3394. Party claiming under voluntary settlement 
— Right to throw mortgage debt on unsettled 
estate.] — 13. executed a voluntary settlement of 
real estate to uses in favour of his four children, 
& he covenanted that the estate should remain to 
those uses & for quiet enjoyment. B. afterwards 
mortgaged the settled estate with his own un- 
settled estates & died : — Held : the children were 
entitled to throw the mtges. on the unsettled estate 
&, as against legatees, to prove under the covenants 
against the settlor’s assets for the damage they 
had sustained by the mtge. — Hales v. Cox (1803), 
32 Beav. 118 ; 55 E. K. 40 ; suh nom. Hales v. 
Cox, Be Haijss, 1 New Rep. 344 ; 8 L. T. 134 ; 
9 Jur. N. 8. 1305 ; 11 W. R. 331. 

Jnnolaticma : — Consd. Re Wallianipton E.wtato (1884), 26 

Ch. D. 391. Apld. Mallott v. Wilson, 11903] 2 Ch. 494. 

Befd. Re Jones, i'arrlngton v. Forrester, [1893] 2 Ch. 461. 

Mentd. Harding v. Howell (1889), 14 App. Cas. 307. 


3395. .] — ^Mtgee. of lands, part of 

which are comprised in a voluntary settlement, 
must first resort to the unsettled lands, 4fe will not 
be thrown upon the settled property, in order to 
favour unsecured creditors, against whom the 
voluntary settlement is good. — Anstey v. Newman 
(1870), 39 L. ,T. Ch. 769. 

3390, .]— In 1888, the settlor mort- 

gaged part of the property comprised in the 
voluntary settlement ; in 1899, this mtge. was 
paid off, & a transfer thereof taken for the benefit 
of the settlor’s estate: — Held: the beneficiaries 
under the settlement were entitled to have the 
settlor’s estate marshalled, & the mtge, discharged 
out of the unsettled portion of his assets. 

I felt somewhat embarrassed by the use of the 
expression “ void ah initio ” ; but 1 ani^ satisiiecl 
now that the true meaning is that, not in regard 
to all persons & for all purposes is the case to be 
treated as though the legal estate had 
passed, but that as regards tho trustee & the 
person to whom the grant was made, he is, in 
respect of his liabilities, his burdens, & his nghts, 
in exactly the same position as though no con- 
veyance had ever been V ’ 

Mallott v. Wilson, [1903] 2 Ch. 494 ; 72 L. J. ( h. 
604 ; 89 L. T. 522. ^ ^ 

3397. Party claiming under charges on estate.] 

In 1805 a lessee for lives, with proviso for renewal, 
charged the hereditaments, subject to his own life 
interest in part, with £1,500, &, subject ther^, 
convoyed the premises in 

testator in the cause. In 1811 W. settled the 
premises, subject to the life interest in part, A as 


to the whole charged with the £1,500, on himself, 
his wife, & eldest son ; & further charged some 
with £2,000 for his younger children. In 1815, 
the tenant for life having died, W. executed deeds 
reciting, erroneously, that the whole of the £1,500 
charges had been paid off, & taking from the 
trustee, in breach of trust, a conveyance of the 
hereditaments to hismelf absolutely, freed from the 
£1,500 charges ; but there was no evidence that 
this deed was ever acted on. In 1818, the cestuis 
que vie having all died, W. obtained a renewal of 
the lease, but without prejudice to^ a question 
whether the lessee had not lost the right of com- 
pelling a renewal. In 1819 W. purchased the 
reversion in fee of the leaseholds, the latter not 
being merged. In 1838 W. was party to a deed 
whereby he recited that he had paid £1,200, part 
of the £1,500, but that when he did so he did not 
intend that same should sink into or be extin- 
guished in the premises. In 1845 he appropriated 
the remaining £300 to himself as part of his share 
in the estate of the cestui que trust thereof , who had 
died. By his will, after reciting to the like effect, 
he devised the hereditaments comprised in the 
deed of 1805, subject to all such incumbrances as 
same might at his decease bo subject to, & from 
the payment of which he exonerated his personal 
e.state, to his son T. absoluUdy, subject to a furtlier 
charge. W. died in 1859. T. entered into posses- 
sion & disputed his liability to pay either the 
£1.500 or the £2,000, but paid interest up to 1869 : 
— Held : if the above sums had been charged on 
the leasehold only, & not on the reversion, the 
rntgees. must have had recourse to the reversion 


It was furtlicr contended that, if the claim of the 
pltfs. should bo held only to extend to the existing 
lease, the rntgees., whose security comprehended 
the reversion, ought to resort tt> that estate in the 
first instance so as io Iciave as much as possible of 
the value of the leasehold for the purpose of 
satisfying such claim ; & this would, I think, be 
consistent with tlio well-established principles 
upon which this ct. directs the marshalling of 
securities so as to preserve the rights of, & do full 
justicci b(itweeii the parties interested (Bacon, 
V,-C.).— Tritmder V. Trumper (1872), L. R. 14 
Eq. 295 ; 41 J. Ch. 073 ; affd. (1873), 8 Ch. App. 
U’jn . A^> T. T nh. ft41 : 29 L. T. 86 : 21 W. R. 


692, L. JJ. . 

3398. Purchaser for value — Where covenant ror 
further assurance.] — The owner of an estate mort- 
gaged it, & afterwards sold an undivided moiety 
of it. The conveyance to the purchaser did not 
mention the mtge., but it contained a coyo^nt 
by the vendor with the purchaser for further 
assurance. The two moieties afterwards devolved 
on different persons. In a partition action : — 
Held : as between the owners of the two moieties, 
the unsold moiety must bear the 
Be Jones, Pakrington v. Forrester, [1893] 2 


several estates, & 
ment, settled one of 
valuable oonrideratiou, with a 
aerainst incumbrances, & subsequ^t^ 
acknowledges other hn 

/feld ; the prior judgments should be 
thrown altogether on the 
estates, & the subsoQuent 
creditors had no right 

settled estate contribute,— A verall^ 

Wade (1835), L. & G. temp. Sugd. 

262.— m. , ^ X XT 

o. .]— A. mtged. B. to V.. 

& gave him as a oollatewl 
ju&ment, which attached onj^oth B. 
& W. Subsequently V. assljnaod hJa 
debt 8c seouritles to O. A. at the same 


time mortgaged V. to C. for a further 
sum, with a covenant against all in- 
cumbrances, except the mtge. to V. : 
Hdd : C., as against a puisne iupn*n’ 
brancor, was entitled to J>o paid the 
debt assigned to bUn by V. out of ^ 
flrat, so 08 to leave B. unimpaired to 
meet the second mtge. 
himself.— He Roddy’s Estate (1861), 
11 I. Ch. H. 369.— IR. 

p .) — Re Rochf/s Estate 

(1890), 2.5 L. R. Ir. 271.— IR. 

a .] — ^M*C.\RTHY «, M'CaR- 

TIE (No. 2), [1904] 1 I. R. 100, liiJ ; 
38 I. L. T. 3.— IR. 
r. Voluntary assignee — Charge para- 


mmwJt to asaignoT*s tUle.} — R. being 
fudsod in fee of L. & other lan^, 
subject to a charge not created by 
himself, by a voluntary deed conveyed 
away the lands of L. & covenanted 
that he. his heirs, & assigns, would do 
any further act for the better 8c more 
effectually assuring the lands to the 
grantee, his heirs 8c assigns; 8c he 
devised the other lands. The cham 
was paid off by sale of part of the de- 
vised lands 7/eW .* the devisee en- 
titled to contribution from the owner 
of L.— Ker V. Ker (1869), 4 I. R. Eq. 
26.— IR. 

t. Assignment of part of mort- 

gaged property---Other pan not liable to 
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Mortgage. 


Sect* 1. — By redemption : Sub-sect. 2, C, (b) & (c) 
i. a.] 

Ch. 461 ; 02 lu J. Ch. 990 ; 69 L. T. 45 ; 3 R. 
498. 

Annotations : — Apld. Re Cook's Mortgagre, Lawledge v. 

Tyndall, [1896] 1 Ch. 928. Diltd. ^ Darby’s Estate. 

Kendall v. Darby. [1907] 2 Ch. 465. Refd. Hill v. HJokln. 

[1897] 2 Ch. 579 ; Re Repington, Wodehouso v. Scobell 

(1904). 73 L. J. Ch. 533. Mentd. Kenrlck v. Mountsteven 

0899). 48 W. K. 141 ; Re Coulson's Trusts, Prichard v. 

Ck>ul8oii (1907), 97 L. T, 754 ; Carnell v. Harrison. [1916] 

1 Ch. 328. 

3899. Voluntary assignee — Charge not para- 
mount to assignor’s title.] — An assignor deposited 
with his bankers the title deeds of certain leasehold 
premises together with a policy of assurance on 
liis own life & certain dock warrants, & executed a 
deed of charge &> memorandum of deposit to 
secure the pa 3 rment of the balance for the time 
being due on any accounts he might have with the 
bank. He subsequently, by a voluntary deed, 
assigned the leasehold premises to his wife. The 
deed contained no rcifercmce to the charge & 
memorandum of deposit, & no covenants for title, 
express or implied. By his will he gave all his 
property to trustees upon trusts for the bemtit 
of his wife &> children. On the death of tlie 
assignor his exors. paid off the debt due to the 
bank. On an application to the ct. for the 
determination of the question whether the widow, 
as assignee of the leaseholds, was liable to con- 
tribute to the payment of the d(‘bt : — Held : the 
charge being one created by the assignor himself, 
& not a charge paramount to liis own title, the 
widow was under no liability to contribute. — 
Re Harby’h Estate, Kendall v. Darby, [1907] 
2 (^h. 405 ; 70 .7. Ch. 089 ; 97 L. T. 900. 

AnmdaHon : — Apld. Re lioHt, 1‘arker v. Best, [1924] 1 Ch. 42. 

3400. .] — An assignor mtgcd. two policies 

of assurance bn his life with trustees of the in- 
surance co. to secure £125 interest, &; entered 
into a personal covenant lor payment thereof. 
Hubseqmmtly hi^ inade a voluntary assignment of 
the policies to his wife, & the deed contained no 
reference to the mtge. On the assignor’s death 
the insurance co. paid to the widow only the 
amount of the policies less the debt & interest : — 
Held : the widow was entitl(?d to be reimbursed 
out of th(^ estate of the assignee the amount so 
deducted. — He Best, Parker v. Best, [1924] 1 
Ch. 42 ; 93 D. J. Oh. 03 ; 130 L. T. 311 ; 08 Sol. 
Jo. 102. 

Equitable mortgagee.] — See Executors, Vol. 
XXIIl., p. 520, No. 5934. 

Surety.] — See Guarantee, Vol. XXVI., p. Ill, 
Nos. 775-780. 

Principal as against agent.] — See Equity, Vol. 
XX.. pp. 501, 502, Nos. 2322-2324. 

Life Insurance society.] — See Insurance, Vol. 
XXIX., p. 309, Nos. 2966, 2907. 

(c) Against TF^om Doctrine Applies. 
i. In General. 

3401. General rule — Only against mortgagor & 
volunteers claiming under him.] — Defts. were 
auctioneers & had sold for a customer a brewery, 
& p^t of the proceeds of the sale was in their hands 
subject to their claim for charges incurred in 
connection with the sale ; they had also in their 


hands the balance of the price of some furniture 
sold by them for the same customer. Pltf. was 
a creditor of defts.’ customer, & he by letter 
charged the proceeds of the sale of the brewery 
in favour of pltf. Defts. wrote to pltf. acknow- 
ledging the receipt of the letter of charge. Defts. 
afterwards paid their customer the balance of the 
price of the furniture, & appropriated the part 
of the proceeds of the sale of the brewery in their 
hands to the payment of their charges : — Held : 
(1) defts., as auctioneers, had a lien for their 
charges upon the part of the proceeds of the sale 
of the brewery in their hands ; (2) defts. were at 
liberty to appropriate the part of the proceeds of 
the sale of the brewery in their hands to the pay- 
ment of their charges, & were not bound to take 
payment of their charges out of the price of the 
furniture in order to enable pltf. to obtain payment 
of his charge, &; the doctrine of marshalling did 
not apply. 

(3) Assets sliall not be marshalled where by so 
doing another man’s right would be prejudiced 
(Bindley, L.J.). — ^Webb v. Smith (1885), 30 Ch. D. 
192 ; .55 L. J. Ch. 343 ; 53 L. T. 737 ; 1 T. L. K. 
225, C. A. 

3402. .] — P., in 1870, conveyed certain 

paper mills to H. by way of mtge. for securing 
£6,000, & by deed of even date assigned ii 
reversionary interest in personalty as collateral 
security for the same debt. In 1882 P. made a 
second mtge. of the paper mills & the reversion to 
pltf. for £5,000 ; & in 1 884 P. made a third mtge. 
of the paper mills only to pltf. for £2,500. In 
1 885 a deed was executed whereby pltf. transferred 
his mtge. for £2,500 to H., & released the paper 
mills from his mtge. for £5,000 ; so that H. became 
first & second mtgee. of the paper mills, as well 
as first mtgee. of the reversion, & pltf. second 
mtgee. of the reversion. P. made subsequent 
mtges. both of the paper mills & the reversion. 
Pltf. foreclosed the mtges. on the reversion which 
were subsequent to liis own, & then brought an 
action claiming to redeem II. ’s mtge. on the 
reversion on payment of £0,000, & to have a 
transfer from him of his first mtge. on the paper 
mills, as a security for what he had paid ; — Held : 

(1) pltf. was entitled t-o redeem the reversion 
paper mills on payment of the £0,000 to 11. ; 

(2) the sum paid by him must be apportioned 
between the paper mills & the reversion, according 
to their respective values ; (3) pltf. was entitled 
to have a conveyance of the reversion absolutely, 
&; of the paper mills to be held as security for such 
part of tlie money paid as should be apportioned 
to that property. 

(4) The right of a subsequent mtgee. of one of 
the estates to marshal ... is an equity which 
is not enforced against third parties, that is, 
against any one except the mtgor. & his legal 
representatives claiming as volunteers under him. 
It is not enforced against a mtgee. or purchaser 
of the other estate. If both estates are subject 
to separate second mtge. the ct. apportions the 
first mtge. between them (Kay, li.J.). — Fi.int v. 
Howard, [1893] 2 Ch. 54 ; 02 L. J. Ch. 804 ; 68 
L. T. 390 ; 2 K. 386, C. A. 

Annotation : — As to (4) Folld. Baglloni r. Cavalli (1900), 83 

D. T. 500. 


contrUnUe.] — Hollinshbad v. Devank 
(1914), 49 I. L. T. 87.— IR. 

a. No covenant to indemnify .] — 

Whore a man morteroeres two properties, 
& subsequently makes a voluntary con- 
veyance of the equity of redemption of 
one of them, but such oonveyouoe 
contains no covenant on his port to 
pay oil the lutge. or to indemnify the 


transferees from it, the doctrine of 
marshallinsr does not apply at tlie in- 
stance of the transferees to compel the 
mtiree. to resort to the part of the pro- 
perty retained by the vendor. — Re 
Stephenson, Sou>mon, etc. e. Trus- 
tees, Executors Sc Agency Co. op 
New Zealand, Ltd. (1911), 30 

N. Z. L. K. 145.— N.Z. 


PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (0) i. 

84011. Oeneral rule — Only ayainst 
mortyagor fb volunteers claiming under 
him.] — Douglas v. Cooksey (1808), 2 
I. R. Kq. 311.— IR. 

b. Assignee in bankruptcy .] — ^The 
puisne mtgee. *8 general right to compel 
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3403. Married woman.] — Husband & wife 
joined in creating two mtges. on the life interest 
of the wife in freeliold & copyhold estates, the 
first mtgee. having a charge on both freeholds 
& copyholds, & the second on the freeholds only : — 
Held: as against the wife surviving, the second 
mtgee. was entitled to require that the firat mtgee. 
should be satisfied out of the copyholds so far as 
they would extend. — Tidd v. Listkr (1853), 3 
De O. M. & G. 857 ; 23 L. T. O. S. 101 ; 2 W. K. 
184; 43 E. R, 330 ; sub nom, Tidd v. Lister, 
Bassil V. I.iSTp, 23 L. .T. Ch. 249 ; 18 ,lur. 543. 
-4nnofa<io^ .•—Distd. Hudson v. Carmichael (1854). Kav. 

613. Mentd. Re Duffy’s Trust (1860), 28 Hoav. 386 ; 
Life Assocn. of Scotland v. Siddal (1861), 3 Do O. F. & .T. 
271 ; Durham v. Crackles (1862), 1 New Rep. 165 ; Re 
Carr’s Trusts (1871). L. 11. 12 Eq. 609 ; Taunton r. Morris 
(1879), 11 Ch. D. 779. 

-.] — Sec, further, Husband &; Wife, Vol. 
XXVIl., pp. 11(1, 153-157, Nos. 933, 123(1-1278. 

3404. Ihirchaser — When legal estate not 
obtained.] — A. became mtgee. of a portion of 
certain lands charged under a will witli debts & 
legacies. The mtgor. was devisee of the lands & 
likewise one of tlie (‘xors. of the will. Tlie samc» 
person acted as solr. for the mtgor. mtgee. 3'ho 
latter received the mtge., & some, but not all the 
material title-deeds of mtged. estaL* (ramt* 
into his possession. Thci mtgor. tifUu'wards mort- 
gaged this & the other portion of the lands to B., 

finally sold the first portion of tln^ lands io luiy 
the legacies which were charged on the whole. H. 
became^ the i)urchaser. Both A. B. acted in 
ignorance of each other’s right s : — Jleld : as 
against the mtgor., he was, in equity, cmtitled tf> 
throw on the other portion of the estate the debts 
legacies ; A: the purcliaser, not having obtained 
the legal estate in the property, was atT(u*ted by 
tliis equity. — C olyeu v. Finch (1850), 5 H. J^. (^as. 
905 ; 20 L. .1. (Ui. 05 ; 28 L. T. O. S. 27 ; 3 .lur. 
N. S. 25 ; 10 E. R. 1159, II. L. ; vanjiuff S. (!. 
sub nom. F’incii v. Shaw, (Solver v, b'lNcii (1851), 
19 Beav. 500. 

Annotati<m8 : — Reid. Thurpo v. Holdsworth (1868), L. U. 

7 Eg. 139 ; Hunter tj. WulterH, Curling r. U'ulterH, Darnell 
r. Hunt-tjr (1870), L. It. 11 Eg. 292 ; Heath r. (!rcalc>ek 
(1873), L. U. 18 Eg. 215 ; Taylor r. lluHNell. 118911 1 CU. 

8. Mentd. (’artcr r. (’urtcr (1857), 3 K. & J. 617 ; J’erry 
Herrick r. Atlwood (1857), 2 De (i. & .1. 21 : Hipkins v. 
Aniery (is60), 2 Clift, 292 ; Hunt r. ElineH (Nn. 2) (I860), 
28 Beav. 631 ; PJullipH r. PliillipH (1861), 4 De (1. F. & .1. 
208 ; Houper v. Cumin, McLellan r. Cumin (1865), 13 
L. T. 187 ; WiikiriKon r. C^aHtle (1868), 37 L. J. Cli. 467 ; 
Dixon r. MuekleHton (1872), 8 Ch. App. 1.55; H. r, 
ShropHhire Union Jty. & Canal Co. (1873), L. It. 8 y. H. 
420 ; CoiHor v. (Cartwright (1875), L. K. 7 H. L. 731 ; 
Heath r. Pugh (1881), 6 y. H. D. 345 ; Re Hawthorne, 
Craharn v. MosHcy (1883), 23 Ch. D. 743 ; Northern 
(/ounties of England Fin? Iiihcc. r. Whlpp (1884), 26 
(’h. D. 482 ; Manners r. Mew (J885). 29 (’h, D. 725 ; Rv 
Rebheck, B<?unett r. llebbwk (1894), 63 L. .1. Ch. .596: 
Re Venn & Furze’s Contract, (1894) 2 CJh. 101 ; Re 
Honson, Cliestorr. Henson, (1908] 2 C3i. 356. 

3405. Purchaser of equity of redemption.] — 

Wood v. West (1895), 40 Sol. Jo. 114. 

3406. .] — Flint x\ How’ahd, No. 3402, ante. 

3407. Surety.] — Mtge. of two funds to A. with 
a covenant by a surety. Second mtge. of onc‘ of 
the funds to B. B.’s fund having been exhaust(?d 
in part payment of A.’s debt & A.’s mtge. having 
been transferred to the suretji on payment by him 
of the balance : — Held : B. had a right to marshal 
the securities as against the surety. — South r. 
Bloxam (1865), 2 Hem. & M. 457 ; 5 New Rep. 


506 ; 34 L. .T. Oh. 369 ; 12 L. T. 204 ; 11 Jur. 
N. S. 319 ; 71 E. R. 511. 

Jano/rt/ioiw Expld. Dixon v. St^l, (1901] 2 Ch. 602. 
Mentd. Re Toogood’s Legacy Trusts (1889), 61 L. T. 19. 

3408. Claimant under voluntary settlement — In 
favour of Judgment creditor claiming under settlor.] 

— ^A. being seised in fee of certain lands, subject 
to a cliarge for marriage portions, gave judgments 
for tli(? amount of the charges upon the occasions 
of the miUTiages. Subse<juently, on his own 
marriage, he executed a voluntary settlement 
reciting those charges & settling the land on him- 
self for life, remainders over in strict settlement. 
A. afterwards executed two separate mtges. of 
the lands, A still later, on the marriage of his son, 
executed aHicles of agreement, inciting the 
voluntary settlement &. the mtges. During A.’s 
life some of the above incumbrances worc^ paid 
out of his life ostatt», aft(‘r his dc'atli a judgment 
creditor whose* d(?bt was later in date than the 
mtge. dcd)ts, A H(*cured by judgment on his life 
estate*, sought that ho mu(di of the mtge. debts as 
had been paid out of the life (*state of A. as shoulil 
be nocessiiry to satisfy the demands creditors 
whose demands alT(»(d.(‘d i;he life estate alone, 
should be raised by sah? of i)art of ilu? inheritance 
in exoneration of the lih* (?siat(* : — Jleld : the 
applt. w’as not entithul to the relief sought, sinct^ 
ets. of equity will not, wliere there has been a 
voluntary settlenuMit, in(»erf(!re to disturb that 
Hettlcment in favour of a p<u*son wdiose claim is 
d(*rived only through the s(‘itlor. 

Yon cannot as against the volunteers, on behalf 
of th(^ judgment cn^ditor claiming under him 
who createcl th(^ voluntary setGcment so marshal 
the w’holo (‘stato as to throw tin* onus on the 
v()hmt<u*rs (Lord Hatuehlkv, i\). — Dolphin v. 
Aylwahd (1870), J.. It. 4 II. J.. 486; 23 L. T. 
636 ; 19 W. JL 49. If. L. 

yiimfftitiUms : Reid. Re Walliainpf.on EnUto (1884), 20 
(.9i. D. 391 ; Re ’J'(>wriloy, Pulillo TruHtec v. Alldcr, (1922] 

J Uli. 154. Mentd. Oodfrey v. Poole (1888), 13 App. Coh. 
497. 

3409. Assignee In bankruptcy— In favour of 

surety.] — A. having eiTected policies upon his own 
life with an assur-ancci olTicc?, mortgaged them to 
th(! olTice as a security for successive loans. In one 
of these mtges. B. biuraiiK? surety for repayrmuit 
of tin? amount borrowed. A. subsequently 
b(*came bkj>f.., A. B. w'as compelled as sur<*ty to 
pay part of th<i debt. 

IJpon A.’s death: — Held: as against A.’s 
assignee in bkpey., B. was entitled to marshal the 
8ecuriti(*s so as to obtain repayment out of tln^ 
balance of thesevt*ral policy moneys of the amount 
which he iiad been cornprdled as 8ur(*ty to pay. — 
JlKYMAN V. Duiiois (1871), L. R. 13 Eq. 158 ; 41 
1.. .1. Ch. 224 ; 25 L. T. 558. 

.] — See, further. Bankruptcy, Vol. V., 

pp. 636, 637, 704, Nos. 5725-5727. 6182. 

3410. Mortgagee.] — Flint v, Howard, No. 3402, 
ante. 

Shareholder of limited company.]— *SVc Gom- 
PANIE.S, Vfjl. IX., p. 346, No. 2188. 

ii. Suhaequent hicurnbrancers, 

3411. General rule — Debt thrown ratably on both 
estates.] — Barnes v. Racstkr, No. 4116, post. 


the prior mtere., who has a Bocond fond 
to reaort to, A the common fund is a 
deficient one, to exhaust the second 
fund before he touches the common 
one, exists wlien the mtsor. has liecome 
bkpt. — Baldwin v. Belcuer, Re 
Cornwall (1842), 3 Dr. A War. 173 ; 
6 1. £q. H. 65.— IR. 


PART XIV. SECT. 1. SUB-SECT. 2.— 
C. (e) ii. 

3411 i. OcMTol rule — Debt ihrwtm 
ratfMbly an both ealaies.] — Re. Lawdkr’s 
Estate (1861), 11 1. Ch. U. 346 ; 13 
Ir. Jur. 210.— IR. 

8411 ii. .] — Ocean Acci- 


DK.vT Sc Guarantee Corpn., Ltd, Sc 
Hewitt t>. Collum, (1913) 1 I. U. 337. 

— IR. 

8411 ill. .] — Re Archer’s 

Estate, [1914] 1 I. R. 285.— IR. 

3411 Iv. .] — The owner of 

two OHtateN, A. Sc B., & his predocossors 
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Sect, 1 . — By redemption: Svb-aect, 2, C, (c) ii. 
evdy-eecte, 3, 4 & 5, Sect, 2 : Svb-sect, 1, A.] 

3412. .] — ^A. being seised in fee of a 

freehold & copyhold estate, borrows various sums 
of money of B., amounting in the whole to £4,000, 
upon mtge. of the freehold estate alone. A. after- 
wards, in 1832, borrows £600 more of B., on the 
security of both the freehold & copyhold estate 
This mtge. is effected by distinct instruments 
relating to each property respectively, neither of 
them referring to the other. In 1833, A. borrows 
a sum of £400 of 0., on mtge. of the freehold 
estate alone, subject to B.’s incumbrances thereon. 
Again, in 1838, A., being indebted to D. in £600, 
executes to him a mtge. for that sum of the copy- 
hold estate alone, without notice of the £500 
incumbrance. In 1837, B. has notice of C.’s 
security, & in 1838, after having sold both the 
estates, under i)owcrs of sale, & received the pur- 
chase-money, he has notice of D.’s security. The 
produce of the freehold estate being insufficient 
to pay B. & C. in full, but that of the freehold 
& copyhold being sufficient for that purpose, 
(1. claims to have the whole of the £500 charge 
thrown upon the produce of the copyhold estate, 
in order that he may receive payment out of that 
of the fretjhold ; on the other hand, D. claims to 
be paid the whole of his debt out of the produce of 
the copyhold estate, in priority to C. : — Held : 
the claim of neither party could prevail to the 
fuUest extent ; but the £500 being by the security 
of 1832 charged on the freehold & copyhold 
estates, ratably, tliat is to say, in proportion to 
their respective net values, & without preference, 
0. had an equity of the nature claimed by him, 
to the extent of that proportion of the £600 which 
is charged upon the copyhold estate, while, in 
other respects, in relation to that estate, D. had 
priority over C. — Bugden v, Bignold (1843), 2 
Y. & C. Ch. Cas. 377 ; 63 E. R. 167. 

Annntai'Um ^ : — Distd. Bowkor t>. Bull (1850), 1 Sira. N. S. 
2». Apld. Wood V. West (1895). 40 Sol. Jo, 114. Reid. 
Flint V. Howard, [18931 2 Ch. 54. Mentd. Hooper v. 
Harrison (1855). 2 K. & J. 86. 

8413. ,] — Where a mtgor. having two 

funds mortgaged both to A., then one to B., then 
both to C., & B. claimed that A. should pay him- 
self first out of the one on which he, B., had no 
charge, C., objecting to B.’s claim, it was refused. — 
Wellesley v, Mornington (Lord) (1869), 17 
W. R. 365, L. O. 

8414. ,] — Where a person mortgages 

Blackacm &> Whiteacre to A., & then mortgages 
Blackacre to B. & Whiteacre to C., the rights 
between B. & C. are to compel the payment of 
A.’s debt out of the two estates ratably, so that 
there shall be left of those estates tlxe proper 
proportion for B. & C. respectively. 

So, also, where there are two funds, either or 
both of which A. has the right to apply in paying 
himself & one of such funds is assigned to B. & 
the other to C., then, whether that right arises 
from a positive charge or by operation of law, in the 
circumstances under which the two funds came 
into A.’s hands, it is a right which he can exercise 
against both B. & C., & an equity to an apportion- 
ment of A.’s debt exists between B. & C. — ' 


Moxon V, Berkeley Mutual Benefit Building 
Society (1890), 59 L. J. Ch. 624 ; 62 L. T. 250. 
Annotation ;-~Folld. Baglioni v. CayalU (1900), 49 W. R. 236. 

8416. .] — Flint v, Howard, No. 3402, 

ante, 

8416. .] — Mtgor. by deed, dated 

Feb. 24, 1894, mortgaged a leasehold house in 
which he was carrying on the business of a 
restaurant keeper to A. This mtge. included the 
lease, the goodwill of the business, the fittings, & 
fixtures. On Aug. 16, 1894, the mtgor. mortgaged 
the house alone to B., & on Aug. 22, 1894, gave a 
charge on the lease, goodwill, fixtures, & fittings 
to C., The interest on the mtge. fell into arrear, & 
the property was sold for £1,300, which in the 
assignment was apportioned £160 for the lease, 
£1,000 for the goodwill, & £140 for the fixtures. 

B., the holder of the second mtge., claimed to 
be entitled to the whole proceeds. It was said 
that it was quite impossible to sever the goodwill 
from the lease. For C. it was said that the 
principle of Barnes v. Racster, No. 4116, posf, 
applied, & that the purchase-money ought fio be 
apportioned between the goodwill & the house ; — 
Held : the purchase-money must be apportioned. 
— Baglioni V, Cavalli (1900), 83 L. T. 500 ; 49 
W. R. 236; 45 Sol. Jo. 78. 

8417. Effect of charge of debts in will.] — B. 
being seised in fee of estates P. & C., & also of 
other estates, made separate mtges. of P. & C., 
A; by his will devised all the estates to trustees, 
upon trust by sale or mtge. to raise money to pay 
his debts & legacies, & subject thereto upon trust 
for his daughter Mrs. H. for life, for her separate 
use, with remainder upon such trusts as she should 
by deed or will appoint. Mrs. H., by virtue of 
her power, mortgaged P. to A. in fee, by a deed 
reciting that testater’s debts & legacies had been 
paid, which was not the fact, & containing an 
unqualified covenant by Mr. & Mrs. H. against 
incumbrances. Subsequently Mrs. H., by virtue 
of her power, mortgaged 0. to D. in fee, & made 
similar mtges, of other parts of the devised 
estates: — Held: (1) however the case might 
have stood if these mtges. had been made by 
virtue of an ownership in fee, the recital & covenant 
in A. ^8 mtge. gave him no right to have P. 
exonerated from testator’s debts & legacies out 
of C. & the other estates, as against D. & the other 
subsequent mtgees. under the power of appoint- 
ment; (2) the charge of debts contained in the 
will did not give A. any right as against Mrs. H.’s 
other mtges., to have testator’s mtge. on P. paid 
out of all the devised estates ratably, but that 
it must be borne by P. — Stronge v, Hawkes, 
Hawkes V, Hawkes (1859), 4 De G. A; J. 632 ; 45 
E. R. 246, L. JJ. 

8418. Effect of assignment subject to prior 
charges.] — Mtgor. being entitled in reversion to 
funds A. A B., made three mtges. Mtge. 1 
Included both funds ; mtge. 2 included A. only ; 
A mtge. 3 included both funds. Mtges. 1 A 2 were 
in the form of assignments of the funds to the 
mtgees., upon trust to receive the same when 
payable, to pay the mtge. debts thereout, A then 
bransfer or pay the surplus to the mtgor. Mtge. 3 
vas an assignment of the funds to which the mtgor. 


in title created inoumbrancoe affootinff 
thoni : the first on A. & B. ; the second 
on A. ; &: tlxe third on A. & B. The 
third Inoumbraucor had notice of the 
prior chartros. A. was sold, but the 
proceeds were not sufficient to par 
more than the first incumbrance A 
part of the second. B. haying been 
subsequently sold : — Udd : the owners 
of the second incumbrance were not 


entitled to marshal, but only to hare 
an apportionment of the first incum- 
brance between A. 6c B.. & to hare a 
recoupment on this basis. — Smtth v, 
Toms, [1918] 1 1. R. 338.— IR. 

>8411 V. .] — Where a person 

mortgaged estates X. & Y. to A., then 
estate Y. to B., & finally estates X. 6C 
Y. to O. : B. obtained a transfer to 


himself of A. *8 securities. Sc under the 

S ower of sale in A.'s mtge. sold both 
ie estates : — Held : he was not 

allowed to apply the proceeds of estate 
X., in payment of the mtge. originally 
giren to A. to the exoneration of estate 
Y., but the first mtge. was to be 
treated as paid ratably out of estates 
X. Sc Y. — Ollivisr V, Colonial Bank 
(1886), 5 N. Z. L. K. 239 (& C.>— N.Z. 
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was entitled under mtges. 1 & 2 after payment 
of the debts thereby secured. Fund A. was 
absor^d in payment of mtge. 1 ; — Held : although 
fund B. was not included in mtge. 2, it must be 
applied in satisfaction of that mtge. in full, in 
privity to mtge. 3 . — Re Mower’s Trusts (1869), 
L. B. 8 Eq. 110 ; 20 L. T. 838. 

3419. Subsequent incumbrancer also first mort- 
gagee.l—Mtg ee. of a life estate &; policies of assur- 
ance had also obtained subsequent judgments, 
bemg charges under Judgments Act, 1837 (c. 110), 
on the life estate. There wei*e intervening 
incumbrances on the life estate only. On his 
fir^ mtge. being discharged out of the life estate : 
— JaeZd ; the next incumbrancer was entitled, on 
the principle of marshalling, to be paid out of tht* 
policies, & the first mtgee. could not by con- 
solidating his securities throw his subsequent 
charges on the policies so as to prevent this. — 
Ford v. Tynte (1872), 41 L. . 1 . Ch. 758 ; 27 Ji. T. 
304. 


Sub-sect. ,3. — Bestrictions on Bkjut to 
Redeem. 

See Part VII., Sect. 4, ante. 


Sub-sect. 4. — Amount RErAVABUE. 
See Part VII., Sect. 5, ante. 


Sub-sect. 5. — Enporcemp:nt of Equity of 
Redemption. 

Sec Part VII., Sect. 8, anic. 


Sect. 2.— BY DISCHARGE OF DEBT. 

Sub-sect. 1 . — Payment. 

A. In General, 

3420. Payment must be true & elTectual — Not 
merely colourable.] — In rjectione fimur on Sj)ecial 
verdict it appeared tliat J. seised in f(?e by d(*od 
indented, enfeoffed W. & his heirs witli a proviso 
that such feofi’ment should b(^ void on payment of 
a certain sum of money by .1. within a year aftcir 
the death of W. to tlj<j lu?irs, exc^rs., or adminis- 
trators of W., W. enfeofTed K. whose estat<5 camt^ 
to G. the lessor of pltf. Afterwards W. died, A 
D. his son A heir, A A. his wife, took out administra- 
tion. D. A A. made a letter of attorney Ui G. to 
demand, etc., the said sum, of which T. gave notice 
to J., A aft€‘rwards A within the year, by agreement 
between J. A 1)., the said sum was paid to D., 


A all was presently repaid except about one-third 
part. J. re-entered, upon whom G. entered & 
made the lease to pltf. who entered A was possessed 
until deft, ousted him, but the specif verdict 
did not convey any interest or authority to the 
deft, under the said J. : — Held : (1) the condition 
ought to be performed by a true A effectual 
payment ; (2) as the heir was expressly named in 
the condition, if all the money had been paid to 
liirn, bond fide, it would have been sufficient, 
although W., his father, conveyed over his whole 
estate in the land. — G oodall’s Case (1697), 6 
Co. Rep. 1)5 b ; Jenk. 201 ; 77 E. R. 202 ; sub 
nom, Goodaek v, Wykt, Cro. Eliz. 383 ; Gouldsb. 
176 ; Moore, K. B. 708 ; Poph. 99, Ex. Ch. 
Annotationa : — As io (2) Refd. Thornborouffh v. Baker (1675), 
3 Swan. 628. Gcncrailu, Mentd. Tumor’s Case (1610), 
8 Co. Rop. 132 a; Foster v. Jookson (1016), Hob. 52; 
Dunoombo V. Wlngflold (1017), Hob. 254; Worledge v, 
Bonbury (1617), ('ro. Jao. 430 ; Clastlo v. Hobbs (1625), 
Cro. Car. 21 ; Brockhains Case (1628), Lltt. 128 ; Kent 
V. Steward (1634), Cro. Car. 368 ; (lyinlott v. Sands 
(1035), Cro. Car. 391 ; Thomason v. Maokworth (1666), 
O’Brldsr. 602 ; Barker e. Keote (1678), Frcom. K. B. 249 ; 
Lodiaro V. Jonnluprs (1727), Ollb. Ch. 256 ; Oamplln v, 
Bullman (1701). Park. 198. 

3421. Payment must be of whole amount due.] — 

Mtgee. assigns Ids mtge. for less than is really 
due to liim. 'J’lie mtgor. sliall not redeem without 
I>aying the wliole money due on the mtge. Where 
thor<‘ are subsequent intjumbrances or creditors 
in the case, a man tliat buys in a prior incumbrance 
shall be allowed only wliat he really paid. But 
otlierwise it is, as between him A the mtgor. or 
his heir. — W illiams v. Hprincfeild (1687), 1 
Vern. 476 ; 23 E. R. 6U2, J.. C. 

AnmdaHon : — Retd. Monvt v. I’aHko (1740), 2 Atk. 62. 

3422. Presumption from non-payment of In- 
terest.] — Although non-pn>Tnent of inixirest for 
twenty years on a mtg(s where clear, A no demand, 
raises a preHumpti(.>n of payment, yet, on doubtful 
circumstances, A the original mtge^. admitted, it 
was rof(‘rr(Hl to the mast/f*!* to inquire whether any 
inG'rest liad bf^en paid.— T rahh v. White (1791), 

3 Bro. il C. 289 ; 29 E. R. 542, \j. C. 

AnnoUititm .'--ASonMA, (UjrlHtoplicrH r. Sparke (1820), 2 Joe. 

A W. 223. 

3423. Set-Off.] — B. was surety for a sum of 
1:7,090, <lue from C. to B. J^aynuint was also 
8(*cured by a mtge. from C, to Jj. The mtged. 
estate was sold by C. io the Moseley Green co., 
who covenanted to pay th^^ mtgii. d(d>t. .^ter- 
wards, tlie co. gave B., the. mtgee., a y)romiHBory 
note for tlie amount' ; hut, before^ it andved at 
maturity, a winding-up order, under the .loint- 
Htock Companies Acts, 1856 A 1857, had been 
made. After the winding-up ordcir B. transferred 
the mtge. A securities, A indoiwjd the note, to X. 
B., having been settled on tlu; list of contributories, 
paid X., A thereupon the mtge, was transferred, 

A the note indorsf3d to liim : — Held : B. was 
entitled io set-off tlie sum due? on the note against 


PART XIV. SECT. 2, SUB-SECT. 1.— A. 

o. PaynieiU must be true dr effectunl,] 
— Gibb r. W^arrbn (1859), 7 Gr. 496. 
—CAN. 

d. -.1 — Cambrox V. Kerr (1878), 

3 A. R. 30.— CAN. 

3421 i. Payment muM be of whole, 
amount due.] — Bjicon r. Shier (1869), 
16 Gr. 485.— CAN. 

3421 ii. .] — Re Kelly & 

COLO.VIAL INVESTMRXT A LOA.V CO. 
(N. W. T.) (1900), 3 \V. L. R. 02.— 

CAN. 

3422 i. Presumption from non-paV' 
ment of interest .] — Where interest on a 
mtfire. has not been paid, A the mtgee. 
has never entered, it will be presumed 
that the money has been paid at the 
day, A consequently that the mtgee. 


has no HiibHlNting title. — D oe d. IHJV- 
IX)P V. McNab (1849), 6 TJ. C. R. 289. - 

CAN. 

e. Order changing place of payment — 
Whether service necessary.]--.! osKU v. 
Bailey (1850), 1 Or. 3.63.— CAN. 

f. .J — Where mtge. money 

was ordore<l to bo paid into an agency 
of a I)ank, A before the day appointcKi 
the agency won closed : — If eld : on a 
motion to substitute another bank, u 
new day for payment must be fixed, A 
the order serx'od. — K ino v. Con.noh 
( 1804), 1 CHi. Ch. 274.— CAN. 

g. discharged by surety — At 
reguesi of pnneipof . PitBSTON v. 
Twioo (1801), II C. P. 281.— CAN. 

h. Order appointing new day for 
payment — Previous order undated, j— 


Wlioro tlio inoHtor'H iHiuort directing 
the payment on a day being six niontlis 
from the date, is not dat4>d, A the 
decree gives six calendar iiiontbs, a new 
<lay must be appointed for payment. — 
Hcori’ V. M(;Kkown {circa 1803), 1 t)h. 
(Jh. 186.— CAN. 

j{. Whether service necessary — 

Absconding defendant .] — Horvlce of an 
order appointing a new day for pay- 
ment will iie dispensed with where the 
mtgor. is an absconding deft., against 
whom tlie bill has been taken pro 
ctmfesso after service by publication. — 
Ei.lwooh V. Hcorr {circa 1863), 1 Ch. 
Ch. 190.— CAN. 

J, Defendant out of juris- 

dictifm.] — Adams v. Eamrr (1864), 1 
Ch. Ch. 260.— CAN. 

ud. Mortgage for purchase-money 
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Mortgage. 


Sect, 2 . — By discharge of d^t: Svb-aect. 1, 

a call made upon him ; & to the extent of the 
amount so set-off the mtge. was satisfied for the 
benefit of the co . — Re Moseley Green Coal 
Coke Co., Ltd., Barrett’s Case (No. 2) (1865), 
4 I)e G. J. & Sm. 756 ; 5 New Rep. 496 ; 34 L. J. 
Bey. 41 ; 12 L. T. 756 ; 13 W. R. 559 ; 46 E. R. 
1116, L. C. 

3424. Payment Into court — By purchaser of 
estate subject to charge.] — B. purchased an estate^ 
subject to a j)ecuniary charge : — Held : he was 
not entitled to pay the amount of the charge 
into ct. under the Trustee Relief Act . — Re 
Buckley’s Trust (1853), 17 Beav. 110; 1 Eq. 
Rep. 18 ; 22 L. J. Ch. 934 ; 21 L. T. O. S. 71 ; 17 
.lur. 478 ; 51 E. R. 974. 

3425. By mortgagor when sued — Mortgage 

Act, 1733 (c. 20).] — Bourton v. Williams, No. 
3431, posl, 

3426. Tender properly made & Improperly re- 
jected — Not equivalent to payment.] — Bank of 
Nkw South Wales v, O’Connor, No. 3475, post. 

Tender generally.]— (>V)ntra(jt, Vol. XII., 
J)}). 319 et ftetf. 

Payment by cheque to debenture-holder.] — See 

(JoMi»ANiEH, Vol. X., p. 813, No. 5194. 

Mortgagee's right to appropriate.] — See Con- 
tract, Vol. XII., p. 483, No. 3956. 

Payment of mortgage on lunatic's estate.] — See 
liUNATics, Vol. XXXIJI., 1 ) 1 ). 216, 217, Nos. 12.38- 
1241. 


li, Paymevl to SoHcilor or Ayaii, 

3427. Whether good discharge of mortgagor — 
Payment to scrivener.] — IIenn v, Conisby (J067), 
J (.’as. in Ch. 93 ; 22 E. R. 710. 

3428. .] — Money paid in by the 

borr<)W(U’ to the scrivener, no good payment to 
conclude the hmder. — BEoa v, Osbaston (1668), 
J Cas. in Oh. Ill ; 22 E. R. 719. 

3429. Delivery of mortgage deed.] — 

Payment of interest of nitgee. to the scrivener is 
good, if he lias th(? bond or mtge. deed. 8o of 
principal, if he deliver up the bond. — W hitlock v, 
Waltham (1708), 1 Salk. 157 ; 91 E. R. 146. 

Consd. WllkliiHon v. CandllHh (IS.'iO), 5 

Kxch. IH. Re!d. lUvor Clyde Trustees v. Duiicuu (1853), 

n L. T. O. S. 37. 

.] — See, also, Aoency, Vol. I., p. 365, 

Nos. 736-713. 


3430. Payment to trustee — Authorised to 

lend on security.] — ^An authority given by testator 
to his trustee to lay out money on security, 
includes in it, an authority to give sufficient dis- 
charges to the borrowers. — Wood v, Harman 
(1820), 5 Madd. 368 ; 56 B. R. 935. 

Annotation : — Consd. Locke t7. Lomas (1852), 5 De Q. &Sm. 

326. 

3431. Payment to solicitor — Action to re- 

cover mortgage debt.] — A husband brought an 
action in the names of himself & wife to recover 
£200 due on a mtge. made to his wife before her 
marriage. Mtgor. obtained an order in the action 
that on payment of the principal & interest into 
ct, the action should be stayed, that a reconveyance 
should then be executed, & that on its execution 
the money should be paid out of the ct. An 
arrangement was made that the wife should receive 
£100, & the husband the rest, <fc the mtgor., on 
being informed by pltfs.’ attorney that pltfs. had 
settled their differences on those terms, consented 
to the payment out of ct. to pltfs.’ attorney. 
The money was accordingly paid out to pltfs.’ 
attorney ; but he, claiming a lien on the £100 for 
some costs, offered the wife only £83, which she 
would not receive. The wife survived her husband, 
&; died without having received any part of the 
money, & without liaving executed a reconveyance. 
A suit for foreclosure having been instituted by 
her exors. devisees : — Held : independently of 
Mortgage Act, 1733 (c. 20), the mtgor. & his estate 
were discharged from the debt, inasmuch as the 
receipt of the. attorney of pltfs. in the action was a 
good discharge. — Bourton v, Williams (1870), 
5 Ch, App. 055 ; 39 L. J. Ch. 800 ; 21 L. T. 781 ; 
18 W. R. J089, L. C. & L. J. 

3432. Holding deeds & receiving 

interest.] — Mtge. was transferred to pltf. without 
notice to defts., the mtgors., who were trustees 
of a charity, the same solr. acting for both the 
mtgt^e. transferee. This solr, was authorised, 
on behalf of the original mtgees,, to i*eceive the 
interest, but had no authority to receive principal. 
On behalf of the transferee he retained the deeds. 
Subsequently tlie mtgors. paid off the mtge. debt 
to the solr., who thereupon handed them the 
original mtge., & all the other deeds except the 
transfer. He never told the transferee or original 
mtgees. of this repayment, but applied the money 
to his own use, Ac obtained from the original 
mtgees. a deed, which they executed, believing it 


— Vurvhimr (nnimbrrt^d with prior 
niortuciQr — IHmretUm of jndgv.,^ — G. v. 
V. (J8««), 2 Oh. Oh. 33.— CAN. 


n. Payment into hank — Didirs of 
hank manager.] — Tlio manager of the 
bank whore mtge. money is directed to 
be paid nliould certify that the money 
lias not been paid before, as well us on 
or since, tlio day appointed. — F akrkll 
i». Stojocs (1803), 1 Oh. (;h. 201.— 


o. Validitjj of hank certificate .] — 

IlTTRD V. Skymouh (1805), 1 Ob. Oil. 
332.— CAN. 

p. Mortgage payable in foreign cur- 
Toncy .] — A mtge. being payable in 
lax^i'ul money of a foreign country, the 
bolder thereof, in seeking to foreoloso, 
is entitled only to claim the amount in 
tlie current money of that country, or 
its equivalent at tlie time of default 
made in payment, or at any time subse- 
quont at his option . — ^morrkll v. 
Wakd, Dow v. Ward (1863). 10 Gr. 
231. — CAN. 


Q. .) — Amrrioan Ciuclr Co. v. 

gOMERVILLB PaPRR BOX CO. (1921), 64 
D. L. R. 647 ; 50 O. L. K. 617.— CAN. 


p. Covenant to release any land sold 
during nuotgoge — General payment by 


Wkubkr r. U’Neil (1804), 
10 Gr. 440,— CAN. 

t. Acceleration of payment — Whether 
mortgagee bound to accept full payment 
hi' fore due .] — A mtgee. Is not obliged 
to accept pay^ment of the wliolo princi- 
pal & interest of a mtge. on which only 
certain interest is due & in respect of 
whioh a bill for foreolosure has been 
Hied. — Green v, Adams (1807), 2 Ch. 
Ch. 134.— CAN. 

a. Payment direct to purchaser.] — If 
the owner. Instead of pa^dug the re- 
demptiou money to tlie comity 
treasurer for the sheriff's vendee, pays 
it to the latter personally. & he accepts 
It, the payment is, in equity, effectual. 
— Cameron e. BABNHAiiT (1868), 14 
Gr. 661.— CAN. 

b. Certificate of discharge — Whether 
must contain payer* s »aw»«.)— Carrick 
V. Smith (1874). 36 U. C. R. 348.— 

GAN. 

0 . Power of executors dr truces to 
give valid discharge of mortgage.}^ 
Ca£' (1875), 6 P. R, 225.— 

d. .] — ^Where a mtge. is made 

to all of the exors. & trustees under a 
will, there is no power in any less than 


all of them, who are living, to give a 
valid dirifduirgc of the mtge., uiilesH 
some special power has been conferi'ed 
upon thorn to do so. — He Spellman & 
LiTovrrz (1U19), 44 O. L. U. 30. — 
CAN. 

e. Talcing note of third party — 
Whether amounts to extinguishment of 
debt .] — The taking by a mtgee. of the 
note of a third party is not of itself an 
extinguishment of the mtge. debt. — 
CoiTON V. Stack (1876), 3 Pug. 424. — 
CAN. 

f. Proof of payment of debt— On 
whom (irs.l-^oLWELL v. Robinson 
(1883), 23 N. B. K. 69.— CAN. 


2 N. B. Eq. Rep. 497.— CAN. 


h. Mortgage to secure payment of 
promissory note — Mortgage discharged 
on retirement of nofe.]— J ack v. Jack 
(1885), 12 A. R. 476.— CAN. 


Is. — Waterous Enqinr 

Works Co. v. Livingston (1904), 24 
C. L. T. 338 ; 7 O. L. R. 740 ; 3 
U. W. R. 670.— CAN. 

i. Mortgage to secure balance of pur- 
chase-money — Extending over Jive years 
— Right to discharge after five prorr.}— 
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to be a mere appointment of new trustees of the 
charity. This deed recited the repayment of the 
mtge. debt, but contained no indorsed receipt. 
The mtgors. regarded it as a reconveyance. 

The mtge. money being lost by the default of 
the solr. ; — Held : the payment to the solr. had 
been made by the mtgors. in their own wrong ; 
it was not a payment to the transferee, & he was 
entitled to foreclose. Qu, : on whom the loss 
would have fallen if the case had been one of an 
account settled directly between the mtgors. & 
the original mtgees. — ^Withington v, Tate (1869), 
4 Oh. App. 288 ; 20 L. T. '637 ; 17 W. R. 559, L. C. 
Ann/Aation Distd. & Expld. Re Southampton’s Estate. 

Alien V. Southampton, liaiifather's Claim (1880), 16 

Ch. D. 178. 

3433, Solicitor acting for both 

parties.] — Pltf. lent to deft. £1,000, upon the 
security of an indenture, which contained a 
covenant by deft, to surrender certain copyhold 
premises to pltf.’s use. No surrender was made. 
D., who acted as attorney for both ])arties, signed 
a receipt for the money, & the title deeds were 
delivered to him, A he prepaivd delivered to 
deft., but without pltf.’s knowledge, a scIicmIuIc 
of the de(?ds, at the foot of which was a memo- 
randum signed by 1)., acknowledging the receipt 
of the deeds, undertaking tc» deliver them up 
on i)aymcnt of the principal money interest. 
The mtge. deed remained in 11. ’s possession, & he 
from time to time received the inter(?st & paid 
it over to pltf. The prin(!ipal money was paid 
to 1)., who appropriated it to his own use, tSt 
died insolvent : — Held : neith<jr the po.ssession of 
the mtge. deed nor the receij>t of interest was any 
evidence of an authority to 1). to rec(»ive the 
principal, & consequently, pltf. was entitled to 
recover it from deft. — Wii.kinson v. (’andt.isi[ 
(1850), 5 Exch. 01 ; 10 L. .1. Ex. 166 ; 155 E. li. 
39. 

Afinotatwns Apld. SliuH V. m utton (Ib.'iO). 5 Exch. 802 ; 

Kent V. ThornuH (IsriO). 1 H. & N. 47«’l. Refd. liutirdfllon 

V. Hoche (18/)8). 27 L. ('h. 081. Mentd. SwootingH v. 

Poarce (1859), 29 L. J. C. I*. 265. 

3434. .1— P., a Holr. 

employed both by a mtgor. & mtgee., rcceivcul 
the interest on the mtg(^ debt luigularly. After 
a time he fraudulently obtained from the mtgor. 
a portion of the principal. At first the mtgee. 
received his interest regularly from P. at his office ; 
but ultimately P. allowed the interest to fall into 
arrear till a large sum became due to the mtgee. 
During this time the mtgee. made no application 
to the mtgor. in consequence of the irregularity 
in i^ayment. In Sept. 1853, the mtgor. paid 
the mtgee. £13 13«. 9d., as a half year’s interest 
on the principal remaining due ; that led to an 
tixplanation & the discovery of the fraudulent 


receipt of the principal by P. The mtgee. did not 
repumate the payment at the time. On Feb. 24, 
the mtgor. wrote to inquire in what way he should 
pay the half-year’s interest just due, expressing 
his fear that P. would not be able to make good his 
defalcations to the mtgee. On Feb. 26, the mtgee. 
wrote requesting pajment by cheque, & on 
Mar. 4, the mtgee. again wrote, saying that ho 
believed that P. was hopelessly involved, & 
suggesting that the loss should be divided between 
them : — Held : P. was the agent of the mtgee. to 
receive the interest but not the princip^ ; & 

in order to bind th(5 mtgee. by the acts of P. in 
receiving the principal, it was necessary to show 
either that what he did was with the intention 
' of adopting the acts of 1^. or that the position of 
the mtgor. was alteivd. — Kent v. Thomas (1856), 
1 H. & N. 473 ; 156 E. R. 1287 

3435. j — ( ii»rtain jiroperty 

was conveyed to j>ltf. as scM urity for an advance, 
the mtge. deed Ixung prepared by pltf.’s solr., who 
kept the deeds A: received the int(»rest from the 
mtgor. on bi6ialf of pltf. ’Plie solr. was in the 
habit of making investnK'nf/S for pltf. on mtge., 
purchase, or otlierwise. A: of ke(‘ping t>he various 
deeds in his possession. The solr., without pltf.’s 
knowledge or authority, gave notice to tlu^ mtgor. 
calling in the i)rinci])al money dut' under th(^ mtge., 
A& the mtgor. repaid the mon(‘y to tlie solr. upon 
being handed a deed of reconveyance purporting 
to be signed by pltf. A: the titli^ dixuls of the pro- 
perty. Pltf.’s signatun; to the*. recH>nv7.’yanco was 
a forgery. A: pltf. nevcT rect‘iv(xl the mon(*y nor 
did he know that it had been paid olT ; — Held: 
the solr. had no autliorit y to recuuve the principal 
money, & pltf. was (mtitled to have the security 
enfonuMl against the* mtgor. --.Iahei) v, Wai.KE 
(1902), 18 T. J.. K. 569 ; MS Sol. .)o. A Hi. 

3436. Mortgagee not disclosed.] 

— A. borrow(‘d £8,000 on ndge. from his solr., Jl. 
Of this money £800 b(‘long(xl to (\,a client of Ik’s, 
who had handed it t-o 11. for inv(‘stment. No notice 
was ever given to A., eithi^r by R. or by (u, that 
the £800 belongi'd to Afterwards A. i)aid olT 
the £8,000, Ai 11. shortly aft.(;r <lied insolvent. On 
a claim mad<*. by for the £800 against A. : — 
Held : as (%, by his neglig» ncc in not giving notice 
of his claim to A., had cuiabled A. to pay back 
the whoU? of the mtge. moiu;y tio 11., he had no 
(jquity to compc;! A. to pay ])art of th(j money 
over again ; ^ claim refused.- Hr Southampton ’h 
(Loud) Estate, Ropeu’s (Jlaim ( 1 880), 50 L. .1 . Ch. 
1 .55; Hub noin. Ahlen v. Houtham^poN (Loud), 
Ropeu’s Claim, 43 L. T. 625 ; 29 \V. JL 210. 
Ajenataium : — Re!d. He Sout.liaiiipleij’H EHUit4\ Allon v, 

8uuthamptoiJ. liarifathor'N c:iaim (1880), 29 W. It. 231. 

See, generally. Solicitous. 


Under a xiitge. glvon to Bocjuro t-lio 
balance of nurchoHC-moncy, in which 
the principal in payable by inNtalniontB 
pxtendinsr beyond live years, the mteror. 
is at any thiie after such last-named 
period, entitled to a dischargro upon 
payment of the principal & interest 
together >%dth three months* additional 
interest. — Tic Parker, Parker v. 
Parker (1894), 24 O. It. 373.— CAN. 

m. Inaccurate Matement of amount 
due — Tender of that anumnt — Whether 
tender valid. )— The tender of the 
amount shown to be due by a statement 
furnished by the holder of a security 
absolute on its face is good, even though 
upon taking accounts there may be a 
large amount due. — J^IcLauouijn v. 
Tompkins (1917), 44 N. B. R. 249. — 
CAN. 

n. Payment overdue — Plaintiff thereby 
retkdered liable on collateral security — 


J^iability of defendant.] — Hos’rVN v. 
Bull, (1920] 3 W. W. it. 882. -CAN. 

o. AftreemeTU <<i jiay off whrde. anumnt 
(many irUereeiday — OjipaidOalanfx ten- 
dered— RUthl to du*chara<.]-VW}mKY 
V. AuELBKRtL [1926] 4 D. L. II. 866 ; 59 
O. L. R. 471.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 1.- B. 

34331. Whether a(fod (liacharye of 
morigayor — Payment to solicitor' — II old- 
iny deeds veeeivino itUereSl — Solicitor 
acting for both parties.]— BomK*u Trus- 
tees V. Watson, (19i3J 8. C. 326 ; 50 
8c. L. 11. 202 ; 1 191 2 J 2 S. L. T. 458. — 
SCOT. 

p, Payment io m(jrtgayee*s 

general agent — before day limited by 
deed.)— Bubrouoii v. CiiANsroK, Cran- 
ston V. BURROUOli (1840), 2 1. Eq. U. 
203.— IR. 


q. Auitutrily to solUitor to collect 
interest — Whether imimics authorUy to 
collect primripal.y—An authority by 
pltf. to Ills attorney to erdieot the 
interest due on a mtge. in pltf.'s, & not 
In the attorney's poHsesHion, <lr>CB not 
entitle the attorney to receive payment 
of the principal. — Palmer v. Win- 
STANLEY (1874), 23 C. P. 586.— CAN. 

r. .1 —He Flint & Jellett 

(1880), 8 P. R. 361.— CAN. 

t. .1 — The onus of showing 

that a solr., who is in possession of a 
mtge. tk collects the int/orest, has autho- 
rity also to collect the nrincipal, is upon 
the mtgor., & unless tfds onus Is clearly 
discharged, the mtgor. Sc not the mtgee. 
must bc»ar the loss arising from the 
solr. *8 misappropriation of the funds. 
— Re Trauy, SufTLLY V . Tract (1894). 
21 A. R. 454.— CAN. 
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Sect. 2. — By discharge of debt : Svb-sect. \^C.& D. ; 
svb-se^. 2 <£? 3. Sect. 3 ; Svh-sect, 1.] 

C. Where Money Advanced on Joint Account. 
See Law of Property Act, 1925 (c. 20), s. 111. 

3437. Payment to co-trustee — In possession of 
title deeds — Not good discharge of debt.] — 

Goldnisy V. BowEit {circa 1828), cited in 30 
L. J. Ch.atp.217. 

Annotation : — Reid. Cottam v. Eastern Comities lly. (18 GO), 
1 John. & H. 243. 

3438. Payment to co-mortgagee — During lifetime 
of other mortgagee — Discharge of debt at law — No 
discharge of security.] — The legal estate in a term 
of years was vested in A., B., & C., as trustees for 

D. & E., mtgees. & joint tenants. By an indenture 
executed by all parties except E., the term was 
merged, the mtge. money being expressed to be 
paid to 1). & E., & I), alone signed the receipt : — 
Held : though the action to recover the money 
was gone by the release of one joint tenant, the 
land was not discharged, & specific performance 
of a contract to purchase the land under that title 
refused. — Matson v. Dennis (1864), 4 De G. J. & 
Sm. 345 ; 10 Jur. N. S. 461 ; 12 W. R. 926 ; 46 

E. R. 952 ; sul) nom. Matson v. Dennis, Matson 
V. WooDTHonPE, 10 L. T. 39.1, L. J.f. 

Annotations : — Consd. Sf oedfl r. Steeds (1889), 22 Q. B. D. 

fi37. FoUd. Powell V. lirodhurHt, (1901] 2 Ch. 160, 

3439. .] — Where mtgees. 

have advanced money on a joint account, payment 
to one of them during the others’ lifetime, though 
a good discharge of the debt at law, only dis- 
charges the security to the extent of the payee’s 
beneficial interest, if any, even though the payee 
ultimately becomes the survivor in the joint 
account. — Powelx. v. Bhodhurst, [1901] 2 Ch. 
160 ; 70 L. J . Oh. 587 ; 84 L. T. 620 ; 49 W. R. 532 ; 
17 T. L. B. 501 ; 45 Sol. Jo. 502. 

D. Effect of Payment, 

ScCf 7LOW, Law of Property Act, 1925 (c. 20), s. 
116. 

3440. Mortgagee trustee for mortgagor.] — ^When 
the mtg(;. money is paid, the mtgee. & his heirs 
are trustees for the mtgor. & liis heirs. — Hall v. 
Dench (1685), 2 Rep. Ch. 297 ; 1 Vern. 342 ; 21 

E. R. 683, L. 0. 

Annotations : — Befd. Lincoln ’a Cose (1«95), Freem. Ch. 202 • 
Banka v. Sutton (1732), 2 P. Wnis. 700 ; Sparrow t». Hard- 
caNtlo (1704), Auib. 224 ; Brydges v. Chandos (1794), 2 
VoH. 417. Mentd. Vernon v. Jones (1691), Freoni. CJh. 
117 ; Lamb v. Parker (170.0), 2 Vern. 405. 

8441. .] — Dimock’b Case (or Hobart v . 

Selby) (1704), Freem. Ch. 273 ; 22 E. R. 1205. 

3442. .]— Baldwin v . Banister (1718), 3 

P. Wms. 251, n. ; 24 B. B. 1050. 

AnnotiiHons : — N.P. Dobson r. Land (1850), 8 Hare, 216. 
Oomd. Shawv. Bunny (1865), 2 De G. J. & Sm. 468. Befd. 
Kirkwood v. Thompson (1865), 2 Hem. & M. 392. 

3443 , Mortgagor tenant at will to mortgagee 

—Real Property Limitation Act, 1833 (c. 27), 
ss. 7, 25, 34.] — (1) When the money due upon a 
mtge. has been paid to the mtgee., but no recon- 


veyance heus been executed, the mtgor. becomes 
from the date of such payment a tenant at will to 
the mtgee. dt the legal estate of the mtgee. is 
extinguished by thirteen years adverse possession 
of the mtgor. 

(2) Above Act, sect. 25, relates to express trusts 
only, & does not apply to the relation between a 
mtgee. whose mtge. has been satisfied & the mtgor. 
— Sands to Thompson (1883), 22 Ch. D. 614 ; 
62 L. J. Ch. 406 ; 48 L. T. 210 ; 31 W. R. 397. 
Annotations: — Consd. Warren v, Murray, [1894] 2 Q. B. 

648. Reid. Charles v. Jones (1887), 35 Ch. D. 544. 

.] — See, also. Nos. 1425, 1425a, ante. 

3444. Cessation of mortgagee’s interest in mort- 
gaged estate.] — Where R., in possession of a shop, 
premises, etc., for the sale of wine &; spirits, 
mortgaged them, with the appurtenances, licences, 
etc., to pltfs., who, upon the bkpey. of the mtgor., 
sold the premises in question & paid themselves 
& another mtgee., leaving a third mtge. creditor 
unpaid ; but the licences, J>eing then suspended 
through the default of the bkpt., were not put 
up for sale, & deft., the assignee of the bkpt., sold 
the goodwill of the premises & the licences, which, 
by an arrangement made with the revenue, he 
had received : — Held : pltfs. could not maintain 
an action for money had & received for the sum 
paid for the licences to deft., inasmuch as pltf.’s 
interest ceased altogether upon the discharge of 
their debt, & the licences, for the sale of which 
they sought to recover, were not the licences 
assigned to them by way of mtge., which were 
forfeited, hut fresh licences obtained by deft., & 
at his expense & trouble. — ^Manifold v. Morris 
(1839), 6 Bing. N. 0. 420 ; 2 Am. 19 ; 7 Scott, 
404 ; 8 L. J. C. P. 218 ; 3 Jur. 362 ; 132 E. R. 
1160. 


Sub-sect. 2. — Accord and Satisfaction. 

Accord & satisfaction generally, see Contract, 
Vol. XII., pp. 437 ct seq. 

3445. Acceptance of composition — Right of 
creditor to retain security — Express stipulation 
necessary.] — Upon a composition between a 
debtor & his creditors, a creditor cannot ostensibly 
accept a composition, & sign the deed which 
expresses his acceptance of the terms, &> at the 
same time stipulate for or secure to himself a 
peculiar & separate advantage which is not 
expressed upon the deed. 

A creditor holding a security for his debt may 
stipulate to have the benefit of it, in addition to the 
amount of the composition offered by a debtor to 
his creditors ; but he must either hold himself 
entirely aloof from the other creditors, or dis- 
tinctly communicate with them on the subject, 
if he at all acts in common with them. 

A debtor entered into a negotiation for a com- 
promise with his creditors, but there did not appear 
to have been any general meeting of them, or any 


PART XIV. SECT. 2, SUB-SECT. 1.— C. 

a. Payvwnt to co-trustee — Whether 
moriffagr discharued.y — Ewabt v. Sny- 
UKR (1867), 13 Ur. 55.— CAN. 

b. . ] — lie Carkw’s Estate, 

Kx p. Meuiuok (1854), 4 I. Ch. 11. 
112, P. C.— IR. 

0 . PaytnerU to co-mortgagee — Without 
knowledge of other mortgagee — Whether 
mortgage discharged.] — The sum duo 
upon a migo. was paid to ono of tho 
two mteroes., &; ho (?avo au aoquittanoo 
writhout the knowlodiro of the other 
mtiree. : — Held : the xntiro. had been 
dUohaivod. — ^B abbkb Makan v. Ra- 
MAT4A Goundan ,(1897), I. L. R. 20 
Mad. 461.— IND. 


d. Mortgage to partners — Dissolution 
of partnership — Rights of mortgagee .] — 
Aluson V. McDonald (1894), 23 
S. C. H, 635.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 1.— D. 

e. Mortgage paid hut not cancelled — 
Wh^her mortgagee beneficial interest in 
pro^rtj/.] — Dok v. Baxter (1852), 7 
N. B. R (2 AU.) 377.— CAN. 

f. Right of mortgcLgor to discharge.] — 
Canadian Northern Investment Co. 
V. Cameron (1916), 34 W. L. R. 866 ; 
10 W. W. R. 959.— CAN. 

m. Payment between order nisi At final 
order — Whether fined order should be 
made .} — ^Where a mt^ror. makes a pay- 


ment to the mtfirec. between the order 
nisi Sc tho application for a final order, 
tho final order should not be made 
unless he has had an opportunity of 
comini? in Sc explaininjf the circum- 
stances under which the payment was 
made. — I nterior Trust Co. e. Osad- 
OHUK, [1925] 1 W. W. R. 957 ; 19 
Sask. L. R. 372.— GAN. 

PART XIV. SECT. 2, SUB-SECT. 2. 

h. Arrangement beitoeen mortgagee <£- 
some of several mortgagora — Position of 
mortgagors not parlies to arrangement.) 
— ^The rule that an arrangement 
between some of several mtgors. & the 
mtgee., whereby the mtgors. are 



607 


Part XIV. — ^Discharge op Mortgages. 


ag^ment entered into by them generally ; one 
of the creditors stipulated that he should have the 
benefit of a mtge. security which he held, in addition 
to the ^ount of composition. He accepted the 
composition, but did not then execute the com- 
position deed; he afterwards realised his mtge. 
security, & then executed the composition deed, 
purported to release his debtor 
altogether, without any reservation of the mtge. 
security ; another creditor subsequently executed 
the composition deed. The agreement was not 
communicated to the other creditors, but there was 
concealment : — Held : on grounds 
of public policy, the creditor was not entitled to 

mtge. security in addition to the amount 
A"® composition.— C ulling WORTH r. Loyd 
48*1? ® Oh. 218 ; 4 Jur. 284 ; 

; — Apid. Bush V. SlnipHon (1844), 14 Sim. ‘i.'JI). 

(1800), 28 Boav. liHl : Sot*. 
G6n6ralo do Pans v. Uern (1883), 8 App. Cas. «0(i. 

3446. Valued for purpose of com- 

position.] — 13. & CO. were ci'editors of a paHnership 
ior £2,400, for which they held a security com- 
prising joint property of the firm &; also separate 
propeHy of one of the j)artners. The linn being 
in difficulties, tlie joint creditors agreed to accept 
a composition, & B. & co. valued their security at 
£800, & proved &. received the composition upon 
the balance. Subsequently they received fi*om 
their security niorc than £800 & interest from the 
date of valuation. Four years after the close of the 
composition debtors brought an action to redeem 
their security. B. & co. claimed to retain the 
security on the separate property until they had 
received payment in full of tlieir claim, on the 
ground that they need not have deducted the 
separate property ; — Held : B. & co. having 
received £800 from the security ic acce])<4‘d tlie 
composition on the balance, their whole debt wiis 
discharged, &. they could not retain t>he separatt^ 
security. — C ouldery v, Bartrum (1881), 10 ('h. I). 
394 ; 61 L. J. Ch. 206 ; 45 L. T. 080 ; 30 W. K. 
141, C. A. 

uinnotations Refd. Sri(!. TtCMi^iralo do l‘uro< r. (*<*(*n (ISH.'t), 

8 App. (’ay. «0(i. Mentd. Jia Button, 70 jt, Vohh (lOO.'i), 

74 L.J. K. B. 403. 

3447. ,] — In 1003 1*. as surety 

executed mtges. of certain property of his own to 
a bank to secure the overdraft of P. Brothers, a 
lirm in which he was not a jiartner. The mtge. 
deeds all contained a provision that the bank should 
be at liberty without affecting their rig} its under the 
mtges. among otlier things “ to vary, exchange or 
release any other securities held or to be held by 
the bank for or on account of the moneys thereby 
secured or any part thereof ” . . . “ Ac to com- 
pound with, give time for payment of, & accept 
compositions from Ac make any aiTangemenis with 
debtors or any of them.” 

In 1908 P, Brothers, being insolvent, called theii* 
creditors together, Ac a scheme was arranged 
whereby a co. was formed who should take over 
certain properties of the firm for realisation & 
should issue debentures to the creditors at the 
rate of 26^. lor each £1 of their debts in full dis- 
charge thereof. The bank in accordance with this 
scheme applied for debenture stock on a form 
which contained an express agreement by appets. 
to accept such debenture stock in full discharge 


of all their claims against P. Brothers. The 
amount of the debt in respect of which debenture 
stock was to be issued was £1,900. This amount 
was arrived at by deducting from the total debt 
due to the bank £1,630 the value put upon securities 
held by them on the property of the firm ; but no 
deducrion was made on account of P.’s mtges. 
The int-erest on the debenture stock not having 
been paid, the bank threatened to sell the prejperty 
comprised in P.’s mtges. In an action by P. for 
reconveyance of the mtged. property on the footing 
that nothing Avas due on the mtge. : — Held : 
as to the £1,900 the debt was completely dis- 
charged As therefore the surety’s property was 
released, but as to the £1,630 the debt remained 
unpaid, although the principal debtor was released ; 
consequently by the cixpress terms of the mtge. 
decids the surety’s i>roj)orty continued liable. — 
Perry r. National Provincial Bank op 
England, [1910J 1 Ch. 464 ; 79 L. J. Ch. 609 ; 102 
L. T. 300 ; 54 Sol. Jo. 233, C. A. 

3448. Devise of equity of redemption — In part 
discharge of mortgage debt — Acceptance of devise.] 
— There may be an acceptance of a devise of an 
equity of redemption by tlie mtgoe. from the 
mtgor. in part satisfaction of the mtge. debt.- - 
Davie v, Mkssiteh (1861), 3 L. T. 874 ; 7 Jur. N. S. 
349, L. C. 

3449. Acceptance of other security — In lieu of 
mortgage.] — Miln t*. Walton, No. 3(i29, post. 

3460. — Securities given by personal 

representative.] — N ational Provincial Bank op 
England r. Sheffield & Scorr (1888), 4 T. L. It. 
629. 

3451. Debentures of company formed 

by mortgagor.] — An insolvent trader assigned his 
business, to ii one man co., for shares ^ debentures, 

Ai induced a horid Jide mtgee. of liis business who 
was no part y to tiio formation of tlie co. to accept 
Homo oif tlie deb(»nturo8 in substitution for his 
Tutge. Shoitly afteiwards the trader b(;came 
bkpt.. At Iiis assignment to the co. was set aside 
as fraudulent uiitior 13 Kiiz. 6, (St as an act of 
bkpey. under Bkpey. Act, 1883 (c. 62), s. 4 (1) (6). 
The co.’b clcjbentures were wortliloHS : — Held : 
the mtgee. was not remitted to Ills original position 
had DO charge on the asKctH of tlie bkpt., but 
only had a riglit U» prove in tlio bkiicy for the 
damages he hod sustaiuod by reason of debtor’s 
fraud in inducing him to accept worthless 
debentures for liiw security. — lie Goldburg, Ex p, 
SiLVERSTONE, [1912] 1 K. B. 384 ; 81 L. J. K. B. 
382 ; 1U5 L. T. il59 ; 19 Mans. 41. 


8UB-HECT. 3. — JlJflLEAbE. 
tSce Sect. 3, pont. 


8ect. 3.— release of SECURITY OR DEBT. 

Sub-sect. 1. — In General. 

See Deeds, Vol. XVII., p. 229, Nos. 439-442. 

3452. What amounts to release — Cancellation of 
mortgage — Deed necessary to reconvey legal 
estate.] — If a mtgee. cancels a mtgi^., A^ it is found 
so in his possession, it is as much a release as 


released from their liability under the 
mtflre. in consequence of payment of a 
portion of the debt or otherwise, does 
not affect rntgors. not parties to the 
arransremont. if their riichts against the 
oo-mtgors. are likely to bo prejudiced 
thereby, has no application, where the 
mtgor., who is not a party, is sought 


to be made liable only for his Just share 
of the debt. — Vkxkatacuklla (/’hktty 
r. Sltl.VIVAHA Varada CffARIAIi (1905), 
1. L. K. 2b Mad. 556.— -IND. 

PART XIV. SECT. 8, SUB-SECT. 1. 

k. Wh(d anumnU to releoBe — Menut- 
randum in handwriting of deceoaed 


riunigagcfr,] — l»ltf., as administratrix, 
sought to forecluH(5 a mtge, made by 
deft., who alleged that deceased mtgoe. 
had deliveitnl to liim a memorandum, 
signed by him, as follows : ** The mtge. 
which 1 hold of W. J. W., bearing date, 
etc., for £200, is not payable to my 
helni, uxors, or administrators alter 
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Sect. 3. — By release of security or dd)t : Sub-sects. 1 

cancelling a bond, but it does not convey or revest 
the estate in the mtgor., for that must be due by 
some deed (Loud Haiidwicke, €.)• — Harrison 
V. Owen (1738), 1 Atk. 520 ; West temp. Hard. 
527 ; 26 E. R. 328, L. C. 

3463. Delivery of mortgage deed — As 

donatio mortis caus&.l — A delivery up of mtge. 
deeds does not cancel the debt ; but the delivery 
up of such deeds &; of a bond, given at the time of 
the mtge., for the purpose of releasing or acquitting 
the debt, in case the donor should not recover from 
the illness with which she was then afflicted, is, 
it seems, an effectual donatio mortis eausd. — 
Hurst v. Beach (1820), 5 Madd. 351 ; 56 E. R. 
929. 

AnnofaJlumH : — Mentd. Lord v, Sutcliffe (1828), 2 Sim. 273 ; 
Guy V. Sharji (18.33), Coop. temp. Bronph. 80 ; Thorn© 
r. Hooke (1841), 2 Curt. 790 ; Suisse v. Lowther (1843), 

2 Haro, 424 ; Kirk v. Kddowos (1844), 3 Haro, 509 ; Loo 
V. J^ain (1845), 4 Han3, 201 ; Koch v. Gallon (1848), 6 
Haro, 531 ; Hayro n. Cramp (1 854), 2 W. R. 438 ; Thumall 
V. Raynor (1 850), 4 W. R. 404 ; Gordon v. Andorson (1858), 
32 L. T. O. S. 119 ; Wilson v. O’Leary (1871), L. R. 12 Kq. 
.525. 

3454. Memorandum in handwriting of de- I 

ceased mortgagor — ^Mortgage debt not to be 
enforced.”] — H. was indebted to testator for £550 
on a mtge., with covenant for repayment, dated 
1 834, & on a promissory note for £100, dated 1830. 
H. i)ajd interest on these sums to testator down to 
his death in 1840, & subsequently to the exors. 
of testator to 1846. An administration suit 
being instituted, a memorandum was discovered 
in th(^ handwriting of testator, but which had 
never been propounded for probate, in which the 
two sums wore mentioned in •one sum, with the 
words in tlie margin, “ not to be enforced ; — 
Held : this was not sufficient evidence of a release 
by testator to relieve H. from accounting for these 
sums to testator’s estate. — Peace u. Hains (1853), 
11 Hare, 151 ; 17 ,Jur. 1091 ; 68 E. R. 1226. 
Afirnttatym -Mentd. lie MIIuoh, Milnos v. Sherwin (1885), 
53 L. T, 534. 


3455. Right of trustee mortgagee to release 
security — On receipt of whole purchase-money.] — 

A trustee mtgee. 1ms power to release part of his 
security on receipt of the whole of the purchase- 
money produced thereby. 

Where, therefore, trust legacies were charged 
by will upon freehold & leasehold properties, & 
the persons entitled to the property subject to the 
charge, one of them being also the trustee of the 
legacies, agreed to sell to a purchaser a leasehold 
house & premises forming part of the estate on the 
terms that the whole purchase-money of this 
leasehold should be received by the trustee of the 
legacies : — Held : the vendors could make a good 
title to the leasehold house & premises freed 
discharged from the trust legacies . — Re Morrell 
& Chapman’s Contrac5T, [1916] 1 Ch. 162 ; 84 
L. J. Ch. 191 ; 112 L. T. 545 ; 69 Sol. Jo. 147. 


Sub-sect. 2. — Right to Reconveyance. 

A. When Arising. 

SeCf noWf Law of Property Act, 1925 (c. 20), 
8. 11.5. 

3456. Tender of mortgage debt — Whether mort- 
gagee entitled to time to peruse reconveyance.] — 

Where there are covenants in a deed of assignment 
on the part of a mtgee., he may refuse to take the 
principal & interest, though tendered, till he has 
had an opportunity of advising with his attorney 
whether ho may safely execute. — Wiltshire v. 
Smith (1744), 3 Atk. 89; 26 E. R. 854; sub 
nom. WiLSHAW v. Smith, 9 Mod. Rep. 441, L. C. 
Annotations ;---€onfd. Wobb v. Cross©, [1912J 1 Ch. 323 ; 
Graham «. Seal (1918), 88 L. J. Ch. 31. Reid. Joy v. 
Birch (1830), 10 Bll. N. S. 201 ; Joiikius v. Jones (1860), 
2 Giff. 99. 

3457. Notice of tender to mortgagee.] — 

It is the duty of a mtgee. on being paid by the 
mtgor. the principal, interest, & costs due upon the 
mtge., & contemporaneously with such payment, 
to hand to the mtgor. the title deeds together with 


my doatli.— I. W. W.'* -.—Ueld : tho 
iiiomoraudum, ovon if Ihoro wore no 
HiiHplcions Rli’cnniHlaiicoB about It, 
woiild not o]>orate us a roloaso of tho 
ml 4 Jro. olthor at law or in equity, & plt.f. 
\ra« entitled t.o a d(H;roc. — Woonwoiw’ii 
r. WOODWOKTU (1879), R. E. 1). 337. — 
CAN. 

l. Jiraisiered ynemorandnm ..] — 

Uapokty & Co., Ltj). V. Bk.mss, 11921] 
S. A. S. R. 252.— AUS. 

m. (Jonvei/ance to third party by 

mortffoffor — liy arrati{/etncnt with vuirt- 
yatfer.] — A. niortiraged land in fee to B., 
& befort) tho time for redemption ex- 
pired, on an arrainromeut with B., A. 
<!oiiveyed these same lands in foe to CJ., 
in full satisfootiou of the debt soonrod 
l)y mtge. No reconveyanoo from B. to 

A. was proved. C. went into possosslon 
& lield for about tliirtoon years, when 

B. made a oonveyonoo in foo of the 
same iiroinlsos to ])., claiming tiio title 
t.lirough this mtgo. : — Held : H. was 
j»ot ontitlod to recover in oj<K?tmont, 
& if necessary a rooonveyanoo from B. 
to A. might bo presumed. — Doic <1. 
MoLkan i>. WiilTlfitilUKS (1830), 5 O. fci. 
02.— CAN. 

n. .] — Haak V. Hicnli£Y (1859), 

18 U. C. R. 494.— CAN. 

o. Necessity for ejoecution .] — Brown 
V. Osborne (1861), 11 G. P . 600. — 

CAN. 

p. NecessUy for seal.] — A discharge 
of mtge., not being under seal, is not 
an estoppel as to the fact of payment. — 
Bigelow v . Staley (1801), 14 C. 1*. 
276.— CAN. 

q. MoiXgaacs bound by Untts .] — A 


mtgor. wrote to his mtgoo. stating that 
a sale had boon arranged of a portion 
of tho property for £100, & urging 
iiim to release the same for tliat sum. 
Snbsoquontly tlie mtgee. released upon 
receipt of £50 only : — Held : tho 
mtgor. was ontitlod to credit on 1)18 
mtge. for £100 inoii tinned in his letter. 
— Ball v. Jarvis (1864), 10 Gr. 668. — 
GAN. 

r. .] — Re Land Titles Atrr 

(Sask.), 11918J 2 W. W. R. 937.— CAN. 

t. .1 — A mtgee. by releasing, 

without any payment, part of the mtge. 
security, deprives lilmsolf of the right 
of demanding payment from one w'ho 
was liablo imdor the mtgo. covenant 
but who was not tho owner of tho land 
at t he t ime of the release or a consent- 
ing party to tho release. — Gronldnd r. 
GiTRLK'rrK (Alt^a.), 11924] 2 D. L. R. 
582 ; [1924] 2 W. W. R. 337.— CAN. 

a. Agreement to release.] — McKenzie 
r. Yielding (1865), 11 Gr. 406.— CAN. 

b. .] — Spinney r. Pcgbley 

(1880), R. E. 1). 398.— CAN. 

0. Presumption of release from cir- 
cumstances.] — Although not distinctly 
shown, yet tho circumstanoos induced 
the b^iof that the arrangement em- 
braced a discharge of tho mtge. debt, 
6c the ot. dismissed a bill of foreolosuro 
filed by the mtgee. several years after- 
wards. — Fair v. Tate (1867), 13 Gr. 
160.— CAN. 

d. .] — Cayley r. McDonald 

(1888), 14 Or. 640.— CAN. 

e. HigM to release after Uxpsc of time.] 
— Bell v. Brown (circa 1873), R. £. D. 


20.— CAN. 

f. Stalvlory discharge nat uffeded by 
min-or alteration.] — Sayles v. Brown 
(1880), 28 Gr. 10.— CAN. 

g. Unifitcntional discharge — IttlcTUitm 
immatcried .] — May r. Sievewrioiit 
(1893), N, B. Dig. 314.— CAN. 

h. Power of court to grant release — 
On payment into court of amount rf; 
interest — Absence of mortgagee.] — He 
Gallagher (1912), 22 O. W. R. 226 ; 
3 O. W. N. 1302 ; 5 D. L. R. 729.— 
CAN. 

к. .] — Rc Worthing- 

ton & AR^LANO (1915), 7 O. W. N. 
837 ; 33 O. L. R. 191. — CAN. 

аа. Necessity for registration.] — Re 
Land Titijcs Act (Sask.), [1918] 3 
W. W. R. 348.— CAN. 

bb. Registration by one of three execu- 
tors of mortgagee.] — A mtge. was made 
to J. C. in 1884. In 1889, after J. C.’s 
death, a discharge of the mtge. signed 
by oj^y one of the three exors. to 
whom probate of J. C.'s will was 
granted, was registered : — Held : the 
disoharge was valid under the enaot- 
ment in force at the time of registra- 
tion. — Re Stair & Yolles, [1925] 3 
D. L. R. 1201 ; 57 O. L. R. 338.— CAN. 

PART XIV. SECT. 3, SUB-SECT. 2.— A. 

CO. Payment of mortgage debt — Pay- 
ment into court — No dispute as to amount 
ourinp.}— In ejectment on a mtge., the 
ot. will not order the prooeedlnm to be 
stayed, a reconveyance to be exe- 
cuted on payment into ct. by deft, of 
the money due upon the bond & mtge.. 
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ft duly executed recQnTeyftuce of the mtsFod. 
property. “ 

Where therefore a mtgor. who had given notice 
to the mtgee. that he would attend for that pur- 
pc^ made a tender of tl\e amount due upon the 
mtge. & the mtgee. refused to hand over to the 
mtgor. then &, there an indorsed reconveyance of 
the mtged. property with the title deeds, & an 
^tion for redemption was subsequently brought by 
tl^ mtgor., the ct. refused to allow the mtgee. 
int^st & costs subsequent to the date of the 
tender & ordered him to pay the costs of the 
action. — Rourke v. Robinson, [1911] 1 Ch. 480 ; 
80 L. J. Oh. 295 ; 103 L. T. 895. 

; — Distd. Webb u. Crosse, [1912] X Ch. 323. 

3458. Tender conditional on execution 

of reconveyance — Persons to whom tender made 
not conveying parties.] — Webb v. Crosse, No. 4029, 
post. 

3459. Previously seen & ap- 

proved by mortgagee.]— -After due notice of his 
intention to pay off a mtge. an offer by the mtgor. 
at the appointed time & place to pay in cash the 
full sum due on the mtge. for principal, intc^Wist 
& costs, he having the cash with him at the time, 
conditionally upon the mtgee. then & there 
executing a reconveyance of the mtged. premises, 
which he has previously seen & approved, & 
handing over the title deeds, is a good legal tender 
to stop interest running ; & it is the duty of the 
mtgee. then & there to execute the rc^conveyancje 
& hand over the title deeds, & his failure tt> do so 
will render him liable to pay the costs of an action 
to redeem. — Graham v. Seal (1918), 88 \j» .1. (’h. 
31 ; 119 L. T. 526, 0. A. 

3460. Payment of mortgage debt — Payment into 
court — Largest sum to which debt can amount.] — 
Estates being conveyed, among other pui*])oses, 
to secure a debt of comparatively small amount, 
the ct. will not direct a release upon payment into 
ct. of the largest sum to which the debt can in 
probability amount ; the incumbrancer being 
entitled to rfjtain the security till the debt is 
discharged. — Postlethwaite v, Blythe (1818), 
2 Swan. 250 ; 36 E. R. 013, L. C. 

Annotations Apld. lilchardH r. Plalcl (1841), Vr. & Pli. 

79. Consd. Bank of Now South WaloH v. 0*C<»imor 

(1889), 14 App. Cos. 273. 

3461. Mortgagee must reconvey at once.] — 

The mtgee. has a right to make use of all his 
remedies against the mtgor. for obtaining payment 
of his money ; but as soon as the mtge. mont^y has 
been fully paid, he is bound to deliver over the 
mtged. estate to the mtgor. (Romilly, M.R.). — 
Palmer v. Hendrik (1859), 27 Beav. 349 ; 54 
E. R. 136. 

Annotations : — Consd. Kliinalrd v. Trollope (1888), 39 Oh. D. 


636 : XUliH* Trasteo v. Dixoa-Jolinson. [1924] 2 Ch. 451. 

Blld. Walker r. Jones (1865), 3 Moo. P. C. C. N. S. 397 

Rudge V. Riohens (1873), L. R. 8 C. P. 358 ; Re Hoyles, 

Rowe. Jagg. [1911] 1 Ch. 179. 

3462. .] — Every mtgor. has the right 

to have a reconveyance of the mtged. property on 
payment of the money due upon the mtge. ; dc 
every mtgee. is charged with the duty of making 
such reconveyance upon wich payment being 
made. — W alker v. Jones (1866), L. R. 1 P. O. 
60 ; 3 Moo. P. C. C. N. S. 397 ; 35 L. J. P. 0. 30 ; 
14 L. T. 686 ; 12 Jur. N. S. 381 ; 14 W. R. 484 ; 
16 E. R. 151, P. C. 

Anmftationa ^onid. Kiiinaird r. Trollope (1888), 39 (>h. IL 

636. FoUd. Rourke v. Hobliison, i 19 11 j 1 Ch. 480. Oonsd. 

Graham v. Seal (1918). 88 L. J. Ch. 31. Refd. Re Oxford 

& C3auterbury Hall Co. (1870), 5 Ch. App, 433 ; Rudge t>. 

Richoiis (1873), L. U. 8 C. P. S.'iS ; Kills* Tnwtoe v ^xon 

Johnson. [1924] 2 Ch. 451 : Amaii r. Southern Ry., [1926] 

1 K. B. 59. 

3463. .] — Rourke v. Robinson, No. 

3457, ante. 

if. Persons entitled to Reconveyance. 

3464. Mortgagor.] — Palmer v . Hendrik, No. 
3461, antv. 

3466. .] — Brecon Corpn. v. Seymour, No. 

3493, post. 

3466. .] — Walker v. .Iones, No. Mii2tante. 

3467. .] — Rourke v. Robinson, No. 3457, 

ante. 

3468. After assignment of equity of re- 

demption— When sued on personal covenant — 
Conveyance subject to subsisting equities.] — ^^Mtgor. 
who has absolutely assigned ids equity^ of 
re<lemption in tiie mtged. property, acquires, 
when Hii(3d by the- mtg(3e. upon the covenant 
to pay i)rincipal A Interest (lontainod in the mtge., 
a new right Uy redecun, & is entitled ui)on jmying 
the iiitgc^ monc*y to a reconveyance to himself, 
subject; to any (upiity of redcunption vesttjd in any 
othcT ])erson, A he is ho emtitU^d, even if aften* 
the assignment of the (‘(piity of rc^demption the 


assigne^e has further charged th(3 piopefty either 
to the original mtgc‘(3. or to somci other person. 
In 1870 defts. mortgage^d propc‘rty to pltfs. to 


secure iJ 1 2,000 A inUu’Cfst, A entered into the usual 
covenants for payment of principal A interest. 
In 1872 defts., for value, absolutedy assigned their 
equity of redemption to B., A he covenanted to 
indemnify tliom against thtj 1^12,000 A interest. 
In 1875 B. furthcjr chargcul the property U> pltf. to 
secure £8,000 A intcu'est, covenanting that it 
should not bo redeemable exciept upon payment 
of the £8,000 os well as the £12,000. B. after- 
wards became insolvent, A the property liaving 
depreciated in value, pltfs. brought an action 
against defts. on the covenant contained in the 
mtge. of 1870, to rcjcover the £12,000 A interest. 
In a special costs stattsd in the action : — Held : 


together with the costs of the action, 
whore the whole amount secured by the 
mtge. is not admitted to he due. — 
Dob d. McKenzie e. Rittherkohd 
(1842), 7 U. C. R. 172.— CAN. 

o. .] — Rumohr V . Marx (1882), 

3 O. R. 167.— CAN. 

p. .] — Qillex V . Roman Catho- 

lic BIpisoopal Corpn. of Diocese of 
Kingston in Canaoa (1884), 7 O. R. 
146.— CAN. 

q. .] — So long as the covenant 

to pay endures, the mtgor. is liable to 
pay when sued by the mtgee. ; Ids 
equitable right is, upon panoent, to 
get the land back, or to have uidui* 
pair^ remedies against his assignee 
if he has sold the laud. — PoiiSTEU e. 
lv*y (1900), 20 C. L. T. 402 ; 32 O. R. 
175.— CAN. 

r. WWund nUUx of a»Bianment.\ 

J.— VOL. ZZZV. 


— Lawton «?. Uowk (1883), N. B. Dig. 
311.— CAN. 

t. Fraudulent assianmeTU ob- 

tained by solicitor.] — McCormick e. 
CoCKBUliN (1900), 31 O. R. 436.— CAN. 

a. Not while debt outstanding. ] — 
Wells v. Ritchie (1839), 6 O. S. 13. — 
CAN. 

b. Absolute title passed to mortgauyee — 
trdeniion to create mwiyaye.) — LlviNU- 
HTON V. Wood (1880), 27 Or. 516.— 

CAN. 

0. .] — Peterki.v e. McFar- 

LANE (1881), 9 A. K. 429. — CAN. 

d. .) — ^SHERLOCK V. Wal- 

lace (1902), 1 O. W. K. 54, 393. - 

CAN. 

s. Appeal from order directing recon- 
veyance.] — Boll v. North British In- 
vestment Co. (1887), 12 P. R. 284.— 

CAN. 


PART XIV. SECT. 8, SUB-SECT. 2.— B. 

84641 . Mortgagor.] — Nelson v. 
Roukrtson (1850), 1 Or. 530. — CAN. 

8464 ii. .] — A iiiigor. or other 

party entitled t<o the equity of re- 
demption lias a right U) obtain at his 
own oxiMuist? trow the mtgee. a recon- 
veyance c»f the mtged. premises, in- 
cluding a covenant against incurn- 
branocs.— McLennan v. McLean 
(1879), 27 Or. 54.— CAN. 

8464111. .1 — Where pltf., the 

mtgor. of c3ortalii lands, sold the same 
for a sum in exesoss of the amount of 
his mtge., the purchaser raising such 
excess by a mtge. to deft., the original 
mtgeo., pi f t. was Iteld entitled to an 
assii^uont of the mtge. made by him 
on his paying deft, merely the amount 
due thereon. — ^Wheeler v. Brooke 
(1894), 26 O. R. 96.— -CAN. 

B B 
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Sect. 3. — By release of security or dd>t: Sub-sect. 2, 
<& C. ; 3, S., C. d? J9«] 

pltfs. were entitled to judgment for the £12,000 
& interest, but only upon the terms that they 
reconveyed the property to defts. subject to such 
equity of redemption as might be subsisting in 
any person or persons other than defts. themselves. 
— Kinnaird V. Trollope (1888), 39 Oh. D. 630 ; 
67 L. .T. Oh. 905 ; 69 L. T. 483 ; 37 W. B. 234 ; 4 
T. L. R. 697 ; evbaequent proceedings (1889), 42 
Oh. D. 610. 

AnnoUdions : — Consd. Ellis* Trustee v. Dixon -Johnsou. 

[19241 2 Ch. 451. Refd. Re Hoyles, Row v. Jagg. [1911] 

1 Ch. 179. 

8469. Trustees of mortgagor — Cestuis que trust 
not necessary parties.] — Mtgor. having conveyed 
his equity of redemption to trustees on trusts for 
sale, by a deed of even date, referred to in the 
conveyance, declared the trusts of the money 
produced by the sale, which trusts were first to 
pay expenses of the trusts, & then debts generally, 
& afterwards to divide the remainder of the money 
among several persons. 

The trustees having sold the estate, made 
application, & paid the m^ee. the debt & interest 
due to him, applied to him, to convey the legal 
estate to a trustee for them. The mtgee., acting 
by the advice of counsel, refused to execute the 
deed, unless the cestuis que trust were made parties : 
— Held : that they were not necessary parties. — 
Angier V, 8TANNARD (1834), 3 My. & K. 506 ; 3 
L. .1. Ch. 216 ; 40 E. R. 216 

3470. Persons claiming under mortgagor.] — 
Equitable mtgees. by deposit of title deeds took, 
at the time of the mtge., a conveyance from the 
mtgor. of the legal estates in the mtged. properties. 
They were subsequently paid olT, when they 
surrendered to the mtgor. his title deeds, but did 
not give up the conveyance. They afterwards 
claimed a right to retain it as against his subse- 
quent mtgees. of the same properties, on the ground 
that it comprised other property besides those 
spocificfdly mtged. to them : — Held : those claim- 
ing under the mtgor. were entitled to a recon- 
veyance of the legal estates in the specifically 
mtged. properties. — Young v. WmTCHURCH & 
Ellesmere Banking Co. (1867), 37 L. J. Ch. 186 ; 
17 L. T. 406. 


3471. Person Interested In equity of redemption — 
i>tom whom payment of mortgage debt accepted.] 

— (1) Mtgee. is not bound to convey the legai 
estate in the mtged. property & to deliver up the 
title deeds to a person from whom he haa accepted 
payment of piincipal, interest, &> costs, if that 
person has only contracted to purchase a part of 
the mtged. estate, & has not accepted the title. 

(2) On tender by a person having a partial 
interest giving right to redeem the mtgee. is bound 
to convey, but the conveyance should reserve the 
equities of the other persons interested. — Pearce 
i;. Morris (1869), 6 Ch. App. 227 ; 39 L. J. Ch. 
342 ; 22 L. T. 190 ; 18 W. R.. 196, L. C. 

Annotatunis : — As to (1) Oonid. Tai*n v. Tupner (1888), 57 
L. J. Oh. 452. As to (2) Od. Hall v. Howard (1886). 32 
Ch. D. 430 ; Kiuuaird v. T^ope (1888). 39 Ch. D. 6*36 ; 
Tam f?. Tumor (1888), 89 Ch. if. 456. Consd. Corbett v. 
National Provident ^stltution (1900), 17 T. L. R. 5. 
field. MaanuH V. Queensland National Bank (1887), 36 
Ch. D. 26 ; Flint v. Howard, [1893] 2 Ch. 64. 

Mortgagee with notice of subsequent Inoum- 
brances.] — Sec Sub-sect. 2, O., post. 


C. Mortgagee wUh Notice of Subsequeni 
IncumbraTicers. 

3472. Not compelled to reconvey to mortgagor — 
Until satisfied that Inoumbranoers paid off.] — 


A legal mtgee. of cm estate, who has received 
notice of subsequent equitable mtges., cannot be 
compelled, upon being paid off his mtge. debt by 
the mtgor., to hand over to him the title deeds of 
the estate &, to execute a reconveyance to him in 
the ordinary form without being satisfied that the 
subsequent equitable mtges., of which he has 
received notice, have been paid off. — C orbett v 
National Provident Institution (1900), 17 
T. L. R. 6. 

3478. Without consent of incumbrancers.] 

— ^Mtgee. is not safe in transferring to the mtgor. 
or his nominee without the consent of puisne 
incumbrancers, of whose charges he has notice. 
Conveyancing Act, 1881 (c. 41), s. 16 & Convey- 
ancing Act, 1882 (c. 39), s. 12, have not altered the 
pre-existing rule in this respect. — Be Magneta 
Time Co., Ltd., Molden v. The Co. (1915), 84 
L. J. Ch. 814 ; 113 L. T. 986. 


Sub-sect. 3. — Right to Delivery of Title 
Deeds. 

A. When Arising. 

3474. On payment of amount due.] — Rourke v. 
Robinson, No. 3467, ante. 

8475. Whether on tender of amount due — 
Tender properly made & improperly refused — Order 
for payment Into court.] — (1) M^ere there has been 
an equitable deposit of deeds to secure repayment 
of a loan an action of detinue cannot be maintained 
therefor prior to repayment. The remedy is by a 
suit for redemption, or by summary application 
for the deeds on terms of substituting for the 
security a sum of money equal to the amount 
secured with a proper margin. In cases of legal 
or equitable mtge., a tender properly made ^ 
improperly rejected is not equivalent to payment. 

Lord Eldon said : “I take it to be contrary 
to the whole course of proceeding in this ct. to 
compel a creditor to part with his security till 
he has received his money. Nothing but consent 
can authorise me to take the estate from pltf. 
before payment.’ ' To some extent the strictness 
of that rule has been relaxed in modern times, & 
it is now the practice, where a proper tender has 
been made & refused, to make an order giving the 
mtgor. liberty to pay into ct. a stated sum sufficient 
to cover the amount of principal interest ^ the 
probable costs of the suit, & then upon payment 
into ct., but not till then, the mtgee. is required 
by the order to deliver up the title deeds. It would 
be contrary to equity to order a mtgee. to deliver 
up the title deeds of property on which he has a 
security upon any other terms (Lord Mac- 
naghtbn). 

(2) [A mtgee.] is also entitled as of rig^t to the 
costs properly incident to an action for foreclosure 
or redemption, though he may forfeit those costs 
by misconduct & may even have to pay the costs of 
such an action in a case where he has acted 
vexatiously or unreasonably (Lord Macnaghten). 

(3) If a mtgee. rejects a tender he rejects it at 
his own risk in an action for redemption he may 
be refused his costs in consequence, or may even be 
ordered to pay costs (Lord Macnaghten). — 
Bank of New South Wales v. O’Connor (1889), 

Cas. 273 ; 68 L. J. P. C. 82 ; 60 L. T. 


14 App. 
467 ; 38 


i8 W. R. 465 ; 6 T. L. R. 342, P. C. 

^nnotofi<ms — As to (1) fieUU Edmondson v. Copland (1911). 
105 L. T. 8. As to (3) FoOd. Orabam v. Seal (1918), 68 
L. J. Ch. 31. 

3476 , Nottee oi tender given.} — ^Boubkb 

V. Robinson, No. 8457, ante. 


3470 1. Potaons dUAmtima under marhitutorA — JoKKa «. Shortkbkd (1907 ). 90. W. R. Ted ; 14 O. L. R. 148. — 0AM. 
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.]— Graham v. Seal, No. 3469. 

ante. 

Persons Entiile^ to Delivery. 

— Dobson v. Land, No. 

3486, post, 

— •]— Brecon Corpn. v. Seymour, No. 

lS4ci70f J)0stm 

8M0. .]— JBe Wade & Thomas, No. 3485, 

post. * 

8481. .] — ^Rourke V. Robinson, No. 3457, 

arUe. 

T7” assignee.] — Chilton v. Carring- 

ton, No. 3492, post. 

J — Greenough V. Littlisr, No. 

3489, post. 

8484. Person interested in equity of redemption — 
From whom payment of mortgage debt accepted.] — 

Pearce v. Morris, No. 3471, ante. 

C. What Documents must he Delivered. 

3485. Aii documents relating to mortgaged 
property — Copy of draft deed of reconveyance.] — 

(1) A firm of soli's, acting for a number of sets of 
persons, ^vc in all, interested in moneys secured 
upon mtge., on the mtge. being paid off, in their 
bill of costs charged the exors. of the int.gor. with 
the cost of five copies of the draft deed of transfer, 
& the taxing master having disallowed the charge 
for four such copies : — Held : the taxing masUjr 
was right in allowing the costs of only one copy. 

(2) Mtgec. or transferee of a mtge., though 
entitled to keep a fair copy of the draft deed for 
his own protection until the transaction is com- 
pleted, has no right to keep copies of the mtge. 
deed or deed of transfer after he is paid off, but 
whatever copies he has are as a general rule (’.opies 
paid for by the mtgor., & to b<3 d(ilivered up to him 
when he pays off the mtge. — He Wade & Thomah ! 
(1881), 17 Ch. D. 348 ; 60 L. J. Ch. 001 ; 44 L. T. 
699 ; 29 W. R. 625. 

3486. Trust deeds transferring mortgages — 
Mortgagee retaining by consent — ^Must furnish 
attested copies — & covenant for production.] — 

(1) Where mtgees. declared trusts of the mtge. 
moneys, & transferred the mtges. by the same 
deeds : — Held : on redemption, the trust deeds 
must be delivered to the mtgor., or in the case of 
one of them, being a marriage stittlemcnt, the 
mtgees. retaining it, by his consent, were bound to 
furnish him, at their expense, with attested copies 
& a covenant for production. 

(2) Mtgor. had, before mtgees entered into 
possession, indorsed to the mtgees. bills cjf exchange 
for the arrears of interest. The bills fell duo after 
possession was taken & were dishonoured : — Held : 
the interest was in arrear when possession was 
taken so as to preclud<3 the mtgor. from claiming 
to have the accounts of the receipts of the mtgees. 
taken with rests. — Dobson v. Land (1851), 4 De 
G. & Sm. 575 ; 64 E. R. 963. 

3487. Former mortgage & reconveyance between 
same parties.] — When there lias been an assign- 
ment of a mtge., & a reconveyance to mtgor., & 
then a remortgage to the same mtgee., upon tlie 
usual order on redemption for delivery up of deeds 
relating to the title of the mtged. property, tlie 
origins mtge. & reconveyance, as they form links 
in the title, ought to be delivered up.— H udson 
V, Malcolm (1862), 10 W. R. 720. 

8488. Soouritlss deposited by way of equitable 
mortgaf^.] — banker holding securities which 
have been deposited with him by way of equitable 
mtge., must deliver up the securities upon being 
paid the amount covered by the deposit . — Re 
Ubobs, Ex p, Adair (1871), 24 L. T. 198 ; affd. 


on other points, svb nom. Re Gross, Ex p, King- 
ston, 6 Ch. Add. 632, L. JJ. 

Annotations : — ^Rud, Cuthbert v. Boborts, Lubbock (1908). 

100 L. T. 62. Mentd. Bailey v. Flnob (1871). L. R. 7 

Q. B. 34 ; Bailey v. Jolmsou (1871), L. K 6 Exoh. 879 ; 

iie Mawiiion. Ex p. Hardoastlo (1881). 44 L. T. 683 ; 

Qroeuwell v. National Provinoial Biuik (1883). Cab. 8c El. 

66 ; Coleman v. Bucks 8c Oxon Union Bank. [1897 ]3 Ch. 

243 ; Bank of New South Wales v, Qoulbum valley Butter 

Co. Proprietary. [1902J A. C. 643. 

3489. Judgment against mortgagor on personal 
covenant.] — In a foreclosure action personal 
judgment for the mtge. debt being given against 
the mtgor., & a foreclosure judgnient against the 
mtgor. a purchaser from him : — Held : the 
purchaser, in the event of his redeeming the mtge., 
would be entitled to have transferred to him the 
personal judgment against the mtgor., as being one 
of the securities held by the mtgee. for the debt, — 
Greenough v. LirruEu (1880), 15 Ch. D. 93 ; 
42 L. T. 144 ; 28 W. R. 318. 

AnnotiUvm : — ^Meutd. Anian v. Southern Uy.. [102Gj 1 

K. B. 60 . 

D. Mortgagee's RighJt of Detention. 

See, now. Law of PiH>perty Act, 1925 (c, 20), 
8. 96( 2). 

3490. Where mortgage deed comprises other 
property — One trust deed transferring several mort- 
gages — Conditions entitling mortgagor to mort- 
gage deed.] — Thrive mtges. on the estates of distinot 
mtgors. Wi^ro vested in the same trustees by one 
deed, which was prepared in the master’s office, in 
a suit for exetJuGng the trust. Upon the applica- 
tion of one of the mtgors. for liberty to rodtjoin & 
to have Ills mtge. deed delivered up to him : — Held : 
he Wfis entitled to have the deed, on his executing 
to the trustees a covenant to produce it, & paying 
the costs of the application ; A the costs properly 
incurred in j)reparing settling the covenant 
should bo borne by the mtgee. ’s estiito, — CAPPER 
V. Terri NGTON (1844), 1 Coll. 103; 13 L. .J, Ch, 
230 ; 8 Jur. 140 ; 63 E. Jl. 340. 

3491. Reconveyance of undivided moiety — 

Covenant by mortgagee for production.] — Mt|i;ee. 
being dec:i-eed to reconvoy one undivided moiety 
of an c'state included in his security, a part of the 
debt being satisfied, to the mtgor., 8c being entitled 
to retain the title deeds of the whole estate, is 
bound to covenant to produce the deeds. — ^Y ates 
V. Plumbb (1854), 2 Hru. A G. 174 ; 65 E. R. 364. 

8492. For payment of fum not covered by mort- 
gage — Sum due on trading account.] — By agree- 
ment between A., a publican, & B., a brewer, it was 
stipulated that A. should deposit the lease of his 
house with B., as sc^curity for an advance of £150, 
for which A. had given B. a promissoiy note, 
payable on demand ; B. engaged not to call 
upon A. to pay tlie £150, or any part thereof, for 
two years, upon condition that the interest thereon 
should b(3 duly paid lialf-yearly, that the rent 
sliould be x>aid ogrc^eably to the covenants of the 
lease, that A. should take of B. all the beer 
consumed upon the premises, & pay for it every 
twenty-eight days. The agreement then provided 
that, in case of failure on the part of A. to perform 
any or either of the above conditions, after fourteen 
days’ notice, B. should be at liberty immediately 
to put the note in force, St, if not paid, with interest, 
to sell the lease ; St that all expenses attending such 
sale, together with the principal St interest due on 
the note, should be deducted from the amount 
realised by such sale, as also any account that might 
be then due St owing for beer : — Held : the power 
of sale not iiaving been exercised, on payment^ or 
tender, of the principal St interest due on the notoy 
A. or his assignee was entitled to maintain detinue 
lor the lease ; St B. could not set up a lien on it 

B B 2 
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Mobtgage. 


Sect, 3 . — By release of security or debt : Sub-aeci. 3, 
D.; sub’sect 4, A. B,f sub-sect, 5, A,^ 

for a balance due on the beer account. — C hilton 
Cabrington (1864), 15 C. B. 95 ; 3 C. L. R. 


138 ; 24 L. J. C.'P. 10 
N. S. 80 ; 3 W. R. 17 


24 L. T. O. 8. 94 ; 1 Jur. 
139 E. R. 355. 


Ac Newton, Ex p. National Provincial 
Hank of KngJand (1896). 12 T. L. R. 619. Mentd. Bank 
of^New South Wales v, O’Connor (1889), 14 App. Cas. 

3403. Sum due on another mortgage — 

Where no right to tackj — Defts. were the holders 
of two mtges., made by the corpn. of Brecon, 
upon their land. One was made before Municipal 
Corporations Act, 1836 (c. 76), & the other sub- 
sequently . This latter mtge. comprised in addition 
lands acquired under a local Act. Defts. brought 
an action to obtain payment of the money due on 
both mtges. The corpn. then paid into ct. the 
sum due on the mtge. made before Municipal 
Corporations Act, 1835 (c. 76). Defts., pltfs. in 
the action, took this money out of ct. & proceeded 
with the action upon the second mtge., A obtained 
a judgment. Defts. refused to rcconvey the lands 
or deliver up the title deeds in the first mtge. ; 
& upon a bill by the corpn. :~Hcld : (1) the first 
mtge. was satisfied before any judgment was 
obtained, & no right to tack had arisen ; & (2) defts. 
must reconvey the lands & deliver up the title 
deeds to the corpn. — ^Bbe(70N (Jorpn. v, Seymour 
(1859), 26 Beav. 548 ; 28 L. J. Ch. 606 ; 6 .Tur. 
N. 8. 1069 ; 7 W. R. 380 ; 53 E. R. 1010. 

3494. Mortgagee with notice of subsequent in- 
cumbrances— Right to detain title deeds— Until 
satisfied that incumbrances paid off.] — Corbett 
V, National Provident Institution, No. 3472, 
ante. 

In cases of acceptance of composition by mort- 
gagee.]— Noe. 3445, 3446, ante. 


Sub-sect. 4. — Statutory Jurisdiction to Stay 
Proceedings on Payment in Discharge. 


A, Action for Possession, 


See Mortgage Act, 1733 (c. 20), ss. 1, 3 ; C. L. P. 
Act, 1852 (c. 76), ss. 219, 220. 

849 5* Jurisdiction to restore possession on pay- 
ment — ^Mortgagor not having appeared — Possession 

recovered against tenant to mortgagor.] If a 

mtgee. recovers possession of the mtged. premises 
under a judgment in an undefended ejectment, the 
ct. has no^ jurisdiction to restore, on payment of 
the debt, interest, A costs, the possession to the 
mtgor., who has not appeared. But if the recovery 
IS had against a tenant of the mtgor., the ct. wifi 
set aside the judgment, & let in the mtgor. to 
defend as landlord, that he may be in a condition 
to apply to the ct. to stay proceedings on the terms 
of the statute. — Doe d. Tube v. Roe (1813), 4 
Taunt. 887 ; 128 B. R. 681. 


3496. Agreement by mortgagor to convey equity 
nf redemption to mortgagee.]— The ct. will not 
stay the proceedings in an ejectment brought by 
a mtgee. against a mtgor. on the latter paying 
principal, interest A costs, if the latter has agreed 
to convey the equity of redemption to the mtgee. — 
Goodtitlb d. Taysum v. Pope (1797), 7 Term 
Rep. 186 ; 101 E. R. 923. 

3497« Application for reconveyance A delivery of 
deeds — Claim by mortgagee disputing right to 
redeem.] — ^This ct. will not interfere under Mort- 
gage Act, 1733 (c. 20), upon an application by the 
mtgor. to compel the mtgee. to reconvey the 
mtged. premises, whore the right to redeem is 


disputed upon the affidavits. — Goodtitle d. 
Fisher v. Bishop (1827), 1 Y. A J. 344 ; 148 B. K, 
703. 

3498 , What claim must show.] — 

Goodtitle d. Leon v, Lonsdown (1797), 3 Anst. 
937 ; 145 E. R. 1087. 

AnnoltUion: — ^Folld. Doo d. Harrison v, Louch (1849), 18 
L. J. Q. B. 278. 

8499. .] — On an application by 

a mtgor. under Mortgage Act, 1733 (c. 20), s. 1 , 
a notice under sect. 3, merely stating that the 
mtgee. insists that the mtgor. has no right to 
redeem, A that the premises are charged with 
other sums than those appearing on the face of the 
mtge., without showing on the face of it, or in the 
affidavit accompanying it, some reason why the 
mtgor. has no right to redeem, or what the other 
sums chargeable on the premises are, is insufficient. 
— ^Doe d. Harrison v, 1a)uch (1849), 6 Dow. A L. 
270 ; 18 L. J. Q. B. 278 i 13 L. T. O. S. 240 ; 14 
Jur. 853. 

8600. When claim may be made.] — 

On applications under Moitgagc Act, 1733 (c. 20), 
s. 1, to stay proceedings in an action on a bond, 
securing the principal A interest payable on a 
mtge., if the mtgee. seeks to obtain interest for the 
interval between granting the rule A the actual 
payment of the principal into his hands, he must 
make his claim to it, at the time of discussing the 
rule, for he cannot afterwards sustain it. — Jordan 
V, Chowns (1840), 8 DowL 709. 

3501. .] — To a rule calling upon 

the mtgee., under Mortgage Act, 1733 (c. 20), s. 1, 
to show cause why, upon payment of principal, 
interest A costs, he should not reconvey the mtged. 
premises A deliver up deeds, etc., it is an answer 
that the mtgee. has delivered a notice in writing 
under sect. 3, that he disputes the right of the 
mtgor. to redeem ; although the delivery of such 
notice has been since the rule was obtained. — 
Filbeb V, Hopkins (1848), 6 Dow. A L. 264. 
Annotation: — N, P, Doo d. Harrison v, Lonth (1849), IS 

L. J. Q. B. 278. 

3502. What payment by mortgagor 

must include.] — Where by a mtge. deed, the 
principal sum was advanced by the mtgee. to the 
mtgor., for three years from the date of the deed, 
the interest to be payable quarterly, A the deed 
contained a proviso, that, if default should be made 
in payment of interest on any of the days appointed 
for the same, the mtgee. might sell the premises 
assigned : — ^the mtgor. having made default in the 
payment of one quarter’s interest, the mtgee. 
brought ejectment, the ct. refused to stay the 
proceedings on payment of the arrears of interest, 

A costs, by the mtgor., as the case did not fall 
within the provisions of Mortgage Act, 1733 
(c. 20), as the principal sum became payable on 
default of payment of the interest. — Goodtitle 
d. Green v. Notitle (1826), 11 Moore, C. P. 491 ; 

4 L. J. O. S. C. P. 187. 

8503. .] — In ejectment by 

mtgee., the ct., or a judge, under the C. L. P. Act, 
1852 (c. 76), can include in the condition of an 
order for stay of proceedings, the payment of the 
costs of abortive attempt at sale under a power. — 
Dowle V, Neale (1862), 10 W. R. 627. 

3504. Must be made by party actually en- 

titled to redeem — Defendant in action.] — ^A party 
applying for assistance of the ct., under Mortgage 
Act, 1733 (c. 20), to compel a mtgee. to reconvey 
the mtged. premises, must be the ve^ party 
entitled to redeem, A also deft, in the ejectment, 
if such an action has been conunenced. An 
authorised agent is not within the provisions of 
the statute. — D oe d. Hubbt v. Cufton (1836), 
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B, Action on Personal Covenant, 

A (c. 20). SB. 1, 3 ; C. L. P. 

Act, 1852 (c. 76), ss. 219, 220. 

8505. Jurisdiction to order reconveyance & de- 
llvery or deeds.] — Rule granted for delivering up 
mtge. deeds on payment of debt, interest & costs, 
m^an action of covenant. — ^Anon. (1818), 2 Chit. 

An^tatian ;-~Refd. Smeeton v, CTollier (1847), 17 L. J. Ex. 

3^6. ,] — A first mtgee. brought an action 

on the covenant in the mtge. deed, havig received 
not^e from a second mtgee. not to deliver up the 
deeds. Mtgor. applied to the ct. to compel pltf., 
under Mortgage Act, 1733 (c. 20), to reconvey the 
promises upon payment of the principal, interest, 
& costs ; &> the ct. held it to be a case within 
statute, & made the order. — D ixon v, ^^"IGRAM 
(1832), 2Cr. & J. 613; 1 L. J. Ex. 233 ; 149 E. R. 
258. 

Anrtpiaiion Sniooton v. Collier (1847), 1 Exch. 

457. 


3507. .] — ^An action of covenant on a mtge. 

deed is within Mortgage Act, 1733 (c. 20), A under 
that statute a judge at chambers has power to 
make an order for the delivering up of the deed. — 
Smeeton v. Collier (1847), 1 Exch. 457 ; 17 
L. J. Ex. 57 ; 154 E. R. 194 ; sub nom, Streeton 
V, Collier, 2 New Pract. Cas. 463 ; 10 L. T. O. S. 
227. 

^nnotefion.? .-—FoUd. Smith v. Bell (1851), 17 L. T. O. a^. 
96. Refd. ASutU)n v. Ilawlliigs (1849), 3 Exch. 407. 
Mentd. Clarke v. East India Co. (1848), 2 Saund. & C. 319 ; 
Re Davlclaon, Ex p, Davidson, [1899] 2 Q. B. 103 ; Cope 
V. Bennett, U911] 2 Ch. 488. 

3508. .]— Smith v. Bell (1851), 17 L. T. 

O. S. 96, 


Sub-sect. 5. — ^Mode op Reconveyance. 

A, Freeholds, 

See Law of Property Act, 1925 (c. 20), ss. 76 (1) 
(P), 115(1), (6). 

3509. Mortgage by married woman — Reserving 
equity of redemption to husband de his heirs — Re- 
conveyance to wile & her heirs.] — A wife agreed 
to join her husband in the mtge. of her real estate. 
She acknowledged the mtge. deed, which reserveil 
the equity of redemption to the husband A Ins 
heirs : — Held : in the absence of any agreement t<» 
vary the estate, rights & interest of the wife, she 
had no intention of altering the descent, dc the 
husband, on paying off the mtge., was not justified 
in taking a reconveyance of the real estate to 
himself his heirs ; & a reconveyance, his 
heir-at-law, was directed to the wife & her heirs. — 
Stansfield V, Hallam (1859), 29 L. J. Ch. 173 ; 
1 L. T. 179 ; 5 Jur. N. S. 1334 ; 8 W. R. 34. 

3510. Equity of redemption in settlement — Re- 
conveyance to tenant for life — Subject to trusts of 
settlement.] — VVhero property, subject to a mtge., 
is settled, the tenant for life is entitled to redeem, 
dc to have the legal estate conveyed to himself. 


but must hold the equity of redemption subject 
to the trusts of the settlement. 

The same principle applies where the security 
is in the form of a trust for sale. 

He, paying off the debt as tenant for life, would 
do so for his own benefit, & would be entitled to a 
reconveyance as in Aynsly v. Reed, No. 923, ante, 
under which he would hold the equity of redemp- 
tion, subject to the trusts of the settlement (Page 
Wood, v.-C.). — Wicks v, Scrivens (1800), 1 
John. & H. 215 ; 70 B. R. 720. 

Annotation .* — ^Reld. Pearce v, Morris (1869), 5 Ch. App. 227. 

8511. Change In title to equity of redemption — 
All interested parties concurring In deed — ^Mort- 
gagor's right to insist on recitals — Incorrect recitals.] 

— A man cannot be required to execute a deed 
containing incorrcH't recitals. Where all the 
persons interested in an equity of redemption 
concur in the deed of reconveyance, the mtgee. 
cannot insist on having the dealings with the equity 
of redemption stated in the deed, or object to the 
deed because it contains no recitals whatever. — 
Hartley v. Burton (1868), 3 Ch. App. 365 ; 16 
W. R. 876, L. C. 

3512. Reconveyance to person interested in equity 
of redemption — Reservation of subsisting equities.] 

— Pearce v. Morris, No. 3471, ante, 

3518. Married woman trustee — Reconveyance as 
feme sole — Trustee Act, 1893 (c. 58), s. 16.] — In a 

mtge, deed of freehold property executed only by 
the mtgees. the Christian name of one of the mtgees. 
was incorrect. After execution the incorrect name 
was erased & the correct name substituted therefor. 
The consideration for the mtge., being moneys 
advanced by trustees, was, subsequently to 1893, 
repaid to the solo surviving trustee, a married 
woman, who reconveyed the property to the 
mtgors. Upon a vendor & purchaser summons 
for a declaration that a good title had been shown 
to the property in question : — Held : the married 
woman on pa>^ent of the mtge. money became a 
bare trustee for the mtgors., & could therefore 
convey as a fejm sole under above — Re 

Howoatk a Osborn’s Con'fract, [1902] 1 Ch. 
451 ; 71 J.. J. (’h. 279 ; 86 L. T. 180. 

AnnotniUm : — Apld. Re WomI & liurcly’H (Vintroct (1903), 

52 W. Jt. 188. 

3514. .] — Two trustees for sale 

of whom one was a lady sold land A next day took 
a mtge. for the purcliasci for a sum expressed to 
belong to them on a joint account. The lady 
having afterwards iruirried sIk? A her co-rntgeo. 
transferred the mtge. He cm a sale; by a person 
deriving title under the transferees the purchaser 
objected that the deed of transfer had not been 
executf^d by the husband of the married woman or 
acknowledged by her. The vendor replied that 
being a mtgee. she could convey as a feme sole : — 
Held : the purchaser’s requisition liad bocm satis- 
factorily answered . — Re West Ik, Hardy’s Con- 
tract, [1904] 1 Oh. 145 ; 73 L. J. Ch. 91 ; 89 L. T. 
579 ; 52 W. R. 188 ; 48 Sol. Jo. 100. 

Raconveyanees by building societies.] — See 
Building Societikh, Vol. VI 1., pp. 480-483, 484, 
Nos. 160-174, 181. 


PART XIV. SECT. 3, SUB-SECT. 5.— A. 

f. Receipt.] — Held: a receipt for 1«. 
in full of dauia8:ee Ik cKMts, iu an action 
In debt, founded upon the covenant in 
a mtge. did not operate as a reconvey* 
ancM) of the estate so as to defeat 
an ejectment brought subsequently 

2 >on the same security. — C arter v. 
cLaurik (1859), 8 C. P. 460.— CAN. 

g. Parties to reeonvevance .] — A final 
order for foreclosure having been 
obtained, some time afterwards the 


mtgor. filed a bill to redeem, A the ct. 
had opened the foreclosure Ik granted 
redemption : — IlrM : on a motion by 
the mtgee. for payment out of ct. of 
the mtge. money, it was unnecessary 
for the wife of the mtgee. to loin in the 
conveyance to the mt«p>r. to bar dower. 
— 8 IMF 80 N e. Simpson (1864), 1 Ch. Cli. 
265.— CAN. 

h. Vesting order .] — A mtgor., who 
has in the course of a foreclosure suit 
duly redeemed the property, is not 
obliged to accept a simple discharge 


of the mtge., but may. at his opinion, 
have a veHilng order of the prop^y. — 
Ellis v. Ellis (1803), 1 Ch. Ch. 257. — 

CAN. 

k. .) — Whore pltf., who was the 

mtgee. In fee of lands sold under the 
decree, liad become the purchaser 
thereof, an order vesting the lands in 
pltf. as such purchaser, although 
acquiesced in by defts., was refused. — 
Bowkn V. Fox (1806), 1 Ch. Ch. 387.— 
CAN. 
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Sect. 3 . — By release of security or debt : Sub-sect. 5, 

B.,C.^D.,E.^F.; sub-sect. Q^A,<tB.dtC.(a).'\ 

B. Copyholds. 

See, now. Law of Property Act, 1922 (c. 16), 
8. 128 (1), Sched. XII. (1) (/) ; Law of Property 
Act, 1926 (c. 20), 8. 116. 

See Copyholds, Vol. XIII., pp. 114 ei seq. 

C. Leaseholds. 

See Law of Property Act, 1926 (c. 20), 8S. 6 (2), 
115, 110, 207 ; Sched. I., Part VIII. 

3516. Mortgage by sub-demise — ^Surrender by 
unstamped endorsement.] — Deft, produced a mtge. 
for years by deed from pltf.*s ancestor upon which 
was this indorsement : “ Received Mrs. M. O. 
£600 on the within recited mtge. & all interest 
due to this day ; & I do hereby release to the said 
M. O. & discharge the mtge. premises from the 
said term of five hundred years.” On a case 
reserved :—-Held : (1) these words amounted to a 
surrender of the term ; such surrender might be 
by note in writing by Stat. of Frauds ; (2) a note 
in writing was not required to be stamped. — 
Farmer d. Earl v. Rogers (1756), 2 Wils. 26 ; 
Bull. N. P. 110 ; 05 B. R. 666. 

yinnottttions : — Js to (1) Re!d. Doo d. Courtall v. Thomas 

(1829)» 9 B. & C. 288 .* Doe d. Emmont v. (Jourtenay 

(1848), 11 Q. B. 702. Oemrally. Refd. Beck d. Fry v. 

l*liIllIpB (1772), 5 Burr. 2827 ; Hodges v. Drakoford (1805), 

1 Boh. & P. N. 11 . 270. 

3616. Necessity for surrender — Cetuis que 

trust not necessary parties.] — Testator by his will, 
after directing all his debts to be paid out of his 
estates Sc effects. Sc after charging his real Sc 
personal estate with the payment of an annuity to 
his wife, gave all his real estates to B. in fee simple, 
Sc directed that as soon as his son J. should attain 
twenty-one, B. should cause a just valuation to be 
made of testator’s several estates, Sc that the same 
should be allotted into three separate shares Sc 
divided equally amongst his three children, J., 
P., & M., & testator directed that J. should have the 
first refusal of all his leasehold messuage, called X., 
or of the moiety or share of the T. estate Sc that 
his son P. should take such of the two estates as 
should remain after J. should have made his 
choice, Sc according to such choice made by his 
two sons, testator gave the same estates to each 
of them, their heirs Sc assigns for ever, or for Sc 
during all his estate & interest therein respectively. 
At the date of the will Sc death of testator, a 
satisfied mtge. term in the T. estate was outstand- 
ing in Y., the mtge. money Sc all interest having 
been paid to Y. by testator, during his lifetime ; — 
Held : Y. was bound to execute a deed of surrender 
of the satisfied term to B. &; the cestuis que trust 
were necessary parties thereto. — Poole v. Pass 
(1839), 1 Beav. 600 ; 8 L. J. Oh. 305 ; 48 E. R. 1074. 
Annotation: — ^Mentd. Tumor v. ColliuH (1871), L. R. 12 Eq. 

438. 

3617. Second mortgagee paid off.] — 

A vendor’s predecessor in title of leasehold property 
created two mtges. for all his unexpired term 
except the last day. The second mtge. was paid 
off during the continuance of the first mtge.. Sc a 
receipt was given by the second mtgee. : — Held : 
Satisfied Terms Act, 1845 (c. 112), did not apply. 
Sc the purchaser was entitled to demand surrender 
by the second mtgee. before he completed. — 
Be Moore Sc Hulm’s Contract, [1912] 2 Oh. 106 ; 
81 L. J. Ch. 603 ; 106 L. T. 330 ; 66 Sol. Jo. 89. 

See, now, Law of Property Act, 1926 (c. 20), 
8. 116. 


D. Other Propeny. 

3618. Stock — ^Mortgaged by Joint mortgagors — 
Reassignment must be to ail.] — G., a stockbroker, 
who was one of three trustees Sc acted as broker 
to the trust, proposed to his co-trustees to sell B. 
stock belonging to the trust Sc re-invest in N. B. 
stock. The tlwe trustees then, on Jan. 27, 1882, 
executed a transfer of the B. stock for a nominal 
consideration to two persons who were officers of 
a bank of which G. was a customer, G. gave the 
transfer to the bank as security for a loan, by them 
to him Sc the transfer was registered. G., in 
Feb. 1882, paid off the loan Sc on Feb. 15, the bank 
transferred the stock to purchasers from G., Sc 
without ^ving any notice to G.’s co-trustees, 
allowed him to receive the purchase-money. He 
invested it in N. E. stock in his own name. In 
1883 he sold the N. E. stock Sc misappropriated 
the proceeds. Shortly after the sale of the B. stock 
G. had given ah account to his co-trustees showing 
the sale of B. stock Sc a re-investment in N. E. 
stock Sc in 1884 he rendered another account in 
which he represented the N. B. stock as still 
forming part of the trust funds. In 1886 he 
absconded. The co-trustees remembered hardly 
anything about the transaction, but admitted the 
genuineness of their signatures of the deed of 
transfer : — Held : the bank had occasioned the 
loss to the trust estate by allowing the purchase- 
money to come to the hands of G. who had no 
authority to receive it, Sc whom they had no 
sufficient reason to believing to have authority 
to receive it. Sc the bank must therefore make 
it good at the Suit of the co-trustees, although 
the co-trustees had been negligent in not seeing 
that the N. B. stock was registered in the joint 
names of the trustees. — Magnus v. Queensland 
National Bank (1888), 37 Ch. D. 466 ; 57 L. J. 
Ch. 413 ; 58 L. T. 248 ; 36 W. R. 677 ; 4 T. L. R. 
248, C. A. 

Annotatum : — Reid. Thorne v. Heard, [1894] 1 Ch. 599. 

3519. Loan of roubles — Subsequent fall In rate 
of exchange — ^Redemption on payment of principal 
Sc Interests in paper roubles — Sc costs in English 
money.] — Pltfs., a British bank, obtained from 
defts., a Russian bank, on the security of certain 
bonds, a loan of 750,000 Russian roubles, in Juno 
1914, when the currency was based on the gold 
rouble. At that time 750,000 Russian roubles 
represented £78,206, but subsequently they became 
almost valueless owing to the issue of paper 
currency uncovered by gold. In an action for 
redemption : — Held : the loan was repayable in 
paper roubles issued by the authority of the 
Russian Govt. Sc in use at the material date. Sc 
upon payment of the principal Sc interest in roubles 
Sc of the costs in English money pltfs. were entitled 
to redemption. — ^B ritish Bank for Foreign 
Trade, Ltd. v. Russian Commercial Sc In- 
dustrial Bank (1921), 38 T. L. R. 65. 

AnnoUUione : — ^Apprrd. He Chesterman's TnuU, Mott v. 

Browninff, [1923] 2 Ch. 466. Diftd. Anderson v. Equitable 

Life Assoe. Soo. of United States (1926), 134 L. T. 657. 

See, generally. Money Sc Money Lending, 
pp. 164 et seq., ante. 

E. Saiiaf action of Registered Charges. 

See Land Registration Act, 1926 (c. 21), ss. 36, 
46, 147 ; Land Registration Rules, 1925, rr. 151, 
267 ; Land Charges Act, 1926 (c. 22), ss. 10 (8), 
19 (1) (b) ; Land Charges Rules, 1926, r. 10. 


PART XIV. SECT. 8, SUB-SECT. 5.— E. 

1. General rule. J — oertlfloate of dls- 
charge Is of no elfeot to revest the legal 


estate until registered. — ^JRe Moobb 
(1878), 8 P. R. 471.— CAN. 
m. .} — ^In respect to dlaoharges 


of mtges., what the Registry Act makes 
tantamount to a leoonveyanoe Is the 
certificate of dlsobsw Sc the registra- 






Paet XIV. — ^Disceakob op Mobtoaoes. 


«]5 


*****s**®^ oluB** Of undarleaso— Dotw- 
mlnanon of underlease — ^RecUflcatlon of resister.l — 

PAirruN V. Evans, [19H] W. N. 80. 


F, Stamps. 

See Stamp Act, 1891 (c. 39), Sched. I., “ Mort- 
gage etc.,’* “ Receipt,” Exemptions (11) : see. 
generallyj Revenue. 

3621. Receipt for all money secured— Not charge- 
* discharge.] — On an indenture securing 
redeemable debenture stock an instrument was 
mdoraed, which was signed by the trustec^s for 
the debenture-holders, acknowledging that all the 
debenture stock secured by the within written 
indenture & all interest thereon had been redeemed, 
paid off, & satisfied : this was not a 

discharge ” within the meaning of that term in 
sub-heading 5 of the heading “ Mortgage ” in the 
schedule to Stamp Act, 1891 (c. 39), &; it was 
therefore not chargeable with ad valorem duty, 
but it was merely a receipt, & being indoreed on a 
duly stamped instrument it was exempt from duty 
under the eleventh exemption to the heading 
” Receipt ” in the same schedule. — Firth & Sons. 
Ltd. V. Inland Revenue Comrs., [1904] 2 K. R. 
205 ; 73 L. J. K. B. (532 ; 91 L. T. 138 ; 52 W. R. 
022; 20 T. L. R. 447 ; 48 Sol. Jo. 4(50. 


Sub-sect. (5. — Vesting Order instead op 
Reconveyance. 

A. Where Mortgagee an Infant. 

See^ 7iotv, Trustee Act, 1925 (c. 19), s. 40. 

3522. Order vesting estate In devisees of equity 
of redemption — Subject to legacies charged.] — 
The legal estate being in the infant heir of a mtgecj., 
the ct., on the petition of the devise(‘s of the equity 
of redemption, ordered th(5 estate to vest in them. 
Re Ellertiiorpe (1854), 2 Eq. Rcq). 114(5; 18 
Jur. 069. 


3623. Order vestlitt estate in executors — To re* 
ooBvey to mortgagor.]— Mtgee. in fee of real estate 
having died intestate as to the mtged. premises, 
which descended on his death to ms infant heir, 
the ct., upon petition by his exors., one of whom 
was a married woman, made, an order under 
Trus^e Act, 1850 (c. 60), vesting the legal estate in 
petitioners, to such uses as they shoiud appoint, 
& in default, to the use of petitioners in fee, 
subject to the equity of redemption, in order to 
enable them to reconvey to the mtgor. without 
the necessity of having the deed acknowledged by 
the married woman under Fines & Recoveries Act, 
1833 (c. 74).— /?e Powell (1857), 4 K. & J. 838 ; 
6W.R. 136; 70E.R. 141. 

3524. Petition for appointment of person to 
convey — Not served on Infant.] — A petition under 
Trustee Act, 1850 (c. 60), for the appointment of a 
person to convey in the place of an infant heir of 
deceased mtgee. need not to bc^ served upon the 
infant.— Rc Willan (1861), 9 VV. R. 689. 

B. Where Mortgagee a Lunatic or Person of U nsound 
Mind. 

See Lunatk^s, Vol. XXXIII., pp. 222, 230, 
Nos. 1311^1321, 1563. 

C. Under Trustee Acts. 

{a) In General. 

See, now. TrustocB Act, 1925 (c. 19), ss. 44, 50, 
67 (1), 70, Hched. II. 

3525. Jurisdiction to make vesting order.] — The 

ct. has jurisdiction to make a vesting order of the 
legal estate in mtg(*d. lands wherc^ a transfer of 
the mtge. debt has been ordered by the ct., it 
is doubtful whether the trustees of the debt have 
power to conv(?y thc^ legal estate. — Re Hdcihbh’s 
HettIaEment Trusts (1865), 2 Hem. & M. 695; 
71 E. R. 033. 

3526. Successive mortgages by sub-demise 

— Assignment of lessee’s Interest.] — rx)ases were 


tlon of It, not tho oxocnitlon of the 
certificate) nieroly. Muhic Hall 
Block, Dumblk d. McIntosh (1884), 8 
O. K. 225.— CAN. 

n. .] — A intge. of a leasehold 

interest in land is effectually discluMvetl 
& the mtKor.’s estate revested hy the 
execution Sc, registration of a certificate 
of cUschargo In the form proscribed hy 
tho Re^stry Act . — Ite Risk. [1(125] 1 
D. L. H. 537 ; 50 O. L. K. 134.— CAN. 

o. Evidence of discharge.] — tiemhle : 
tho certificate of the re^trar of tlio 
dischargru of a mttfe., indorsed on the 
mtge. deed, is a sufficient evidence of a 
reconveyance under tlio statute, with- 
out Bho\%iuK the execution of the dis- 
charge itself. — D oe d. Cbookbhank r. 
Humbekstone (1841), 6 O. a. 103. — 
CAN. 

. 1 —Pltf. purchased at sheriff’s 

e deft.’s interest in certain lands, Sc. 
on ejectment brought in 1856, deft, 
produced a mtge. executed by one B., 
under whom ho had gone Into posses- 
sion to secure repajmient of £28 in 
Oct. 1846. This mtge. had been 
satisfied, as was proved by the mtgee., 
but no discharge had been i*egiBtered : 
— Held: the Jury should have been 
diieoted to presume a reconveyance. 
Sc pltf. should recover. — Colunb v. 
Dempsey (1857), 14 U. C. R. 393. — 
CAN. 

q. .] — Held : from the entry by 

the registrar the certificate, which was 
not produced, must be assumed to 
have been in proper form. Sc such 
entry had the force of a reconveyance. 
— T.ieg V . Morrow (1866), 25 U. C. K. 
604* — CAN. 

X. Duty of registrar .] — The registrar 


is bound Ui reglsf.cr or file a certificate 
of dlHchurgc of a portion of the lands 
contained in a lutgo.- lie Ujuuut 
(1852), 2 V. 1*. 477.— CAN. 

t. .]— Rr Ridiikll (1907), 1 

Mask. L. K. 24; 7 W. L. U. 301.— 
CAN. 

j)ittcharge executed under 

power of aitomey.] — lie. Lanj) Titles 
act, lie. KKaiHTHATK»N OK A PoWRIt 
OK ATrouNEY (Hask.), 11918 j 2 W. W. R. 
947.— CAN. 

b. Omission in affIdavU .] — Tho regis- 
trar having recorded in certificate of 
dlschargo of mtge. under C. 8. IJ. C'., 

c. 89, upon an affidavit which did not 
state the place of execution, as re- 
quired by the statute : — Held : though 
he stiould prooerly liave refused U) 
register it, yet being registered. It w’os 
effectual us a reconveyance of the legal 
estate to the mtgor. — Mauhatii v. 
Todd (1866), 26 U. C. R. 87.— CAN. 

0 . 1.MSS of mortgage deed — Protectiau 
on payment dt registration of discharge, j 
— ^Macauley V. Boyle (1875), 25 
C. P. 239.— CAN. 

d. Certificate by survivor of several 
nwrtgaaees.] — The registration of a cer- 
tificate given by the survivor of several 
mtgees., ufKin payment in money of the 
mtge. debt, effectually discharges the 
mtge. Sc revests the legal estate. — 
Dilrb V. Douoias (1880), 5 A. H. 63. 
—CAN. 

•« Convegemet of equity on same day 
as registration of discltarge. ] — ^The eq uity 
of redemption conveyed by a certain 
deed was subject to a mtge., a dis- 
charge of which was registered on 
the same day as the deed : — Held : the 
deed must be assumed to have been 


delivered befow It was reglsterfxl. Sc 
t ho discharge of the iiitge. on registra- 
tion operated as a reconveyance to the 
grantee*. — I mpekial Bank ok Canada 
1). MktoalKK (1886), 11 O. K. 467. - 
CAN. 

f. Name in affidavit differing from 
that in mortgage. ] — A discharge of nitge. 
was Higiu*d by “ Elisa ** Hwltjser, 
whereas tho rntge. purporting be 
discharged was made to ” Eihsubetii ” 
.Swlt.zer : — Held : there was no valid 
objection to the discJiarge*. for the 
idt*ntlty of tho person signing was 
esDiblishcsl by affidavit U> the satis- 
faction of the registrar. — He C’lauke Si 
CHA.\HIKKLAIN (1889), 18 O. It. 270.— 
CAN. 

g. Omission in certificate.] — He Billh 
& Himh, (1923) 3 D. L. it. 726 ; 53 
O. L. It. 57.— CAN. 

h. lireach of statutory reguiremenis — 
— No intention to mislead.] — Where a 
person entitled to receive mtge. money 
gave a statuUery discharge therefor, 
not in confomdty with all the requlre- 
monts of Itoglstry Act, 1914. but not 
calculated to mislead: — Held: to 
operate as a valid roconvoyanoo. — He 
WOOD Sc Rosenthal, [1923] 4 D. L. H. 
1130 ; 52 O. L. It. 502.— CAN. 

k. Reetmveyance from date of registra- 
Hon of discharge.}— He Ross Sc COL- 
CLOUOU (Out.), (19251 4 D. L. R. 424. — 
CAN. 

PART XIV. SECT. 8, BUB-SECT. 6.— F. 

l. Partial reconveyance — Ad valorem 
duty dtjes not apply.] — ^Munbo (M'Xim- 
MOC’B TRUBIICBH) V. INLAND KK VENUE 
COMRfl. (1896), 23 R. (Ct. of Bess.) 232. 
—SCOT, 
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Sed, 8. — By release of security or dd>t : Sub-sect. 6, 
C. (a)f (b) <£: (c) ; sub-sect. 7. Sect. 4: Sub- 
sects. 1 & 2, A.] 

granted to A. for certain terms of years. He 
snbdemised to C. for the terms, less ten days. 
C. mortgaged to E. co. for securing money, & 
Bubdemised for the last-mentioned terms, less one 
day, with a power of sale, & covenanted to assign 
the last day of each term to a purchaser. The 
mtgees., E. co., sold to G., & assigned the mtge. 
terms. G. then bought of A. the improved 
ground rents, & took an assignment of the leases 
granted to him. C., the mtgor., being abroad, G. 
petitioned under the Trustee Act, 1850 (c. 60), 
that the ct. would declare the last day of each of 
the terms, created by the underlease to him, 
vested in petitioner ; but the ct., dismissed the 

E etition. — lie Propert’s Purchase (1853), 22 
I. J. Cli. 948 ; sub nom. Re Probert’s Estate, 1 
W. B. 237, L. JJ. 

Annotation : — Conid. Re Carpenter (1854), Kay, 418. 

3527. Joint mortgagee out of Jurisdiction.] 

— The ct. has no jurisdiction under Trustee Act, 
1850 (c. 60) to appoint a person to convey lands 
in mtge. for the estate therein of a joint mtgee. 
out of the jurisdiction of the ct. — Re Osborn’s 
Mortgage Trusts (1871), L. K. 12 Eq. 392 ; 40 
L. J. Ch. 706 ; 25 L. T. 151. 

Annotation : — Reid. Re. Barber’s Morteroere Trusts (1888), 
68 L. T. 303. 

3528. Mortgagees also trustees.] — 

One of three joint mtgees., who were trustees, 
went abroad, & in his absence the mtge. was paid 
off, & by a deed, to which he, with the other 
trustees, was named a party, but which he never 
executed, the debt & security, except the legal 
estate outstanding in him, were vested in the 
transferee of the mtge. Afterwards a new trustee 
was by deed appointed a trustee in his place ; — 
Held : the neglect or refusal of the old trustee to 
convey the outstanding legal estate brought the 
case within the Trustee Acts, & the ct. had juris- 
diction under those Acts to vest in the transferee 
the outstanding legal estate. — Re Walker’s 
Mortgage Trusts (1876), 3 Ch. D. 209. 

8526. Appointment of person to convey — Refusal 
of mortgagee to reconvey.] — Where a mtgee. 
refuses, upon the payment off of the mtge. debt, 
to reconvey the mtged. property, the ct. may 
appoint a master to execute the reconveyance on 
his behalf. — Holme v. Fieldsend (1911), 55 Sol. 
Jo. 552. 

Mortgagee an infant.] — See Sub-sect. 6, A., ante. 

(5) Where Heir-at-Law out of Jurisdiction or cannot 
be found. 

See, now, Trustee Act, 1925 (c. 19), ss. 44, 50, 
70. 

8530. Jurisdiction to make vesting order.] — 

The ct., under 1 Will. 4, c. 60, s. 8, has jurisdiction 
to appoint a person to reconvey mtged. premises, 
in the place of the heir of the mtgee., it not being 
known who is such heir. — Re Williams, Ex p. 
Bird (1840), 9 Sim. 642 ; 9 L. J. Ch. 353 ; 4 Jur. 
912 ; 59 E. B-. 506. 

8581. .] — Vesting order made in the exors. 

of deceased mtgee. in fee, whose heir-at-law was 
residing out of the jurisdiction. — Be LiEA’s Trust 
(1858), 6 W. B. 482. 

3582. .] — Mtgee. in fee died intestate as to 

his real estate, & his heir was not known. The ct. 
has no authority under 1 Will. 4, c. 60, s. 8, to 
appoint a person to reconvey the estate to the 
party entitled to the equity of redemption on 1^ 
payment of the mtge. money to the exor. of the 


mtgee. — Jie Goddabd (1832), 1 My. & K. 25 ; 2 
L. J. Ch. 16 ; 39 E. B. 690. 

Annotations : — ^Reld. Re Newman (1834). 4 L. J. Ch. 124 ; 

Re Dearden (1835), 3 My. & K. r508 ; Ex p. Payne (1836), 

6 Sim. 645. 

3588. .] — In consideration of money lent, 

real estate was conveyed to the lender, his heirs & 
assigns, upon trust, in case the principal money 
& interest should repaid by a given day, for 
the borrower, his heirs or assigns ; but, in case 
default should be made, then upon trusts for sale ; 
&> the trusts of the purchase-money were declared 
to be for payment of the principal money, interest 

costs, &, subject thereto for the borrower, ** his 
exors. , administrators or assigns. ’ ’ Default having 
been made : — Held : the trust of the surplus being 
for the borrower, “ his exors., administrators or 
assigns,” & not for him, ” his heirs or assigns,” 
the deed operated to convert the property as 
between his real &> personal representatives. It 
was, therefore, more than ” merely a security for 
money ” — ^more, that is, than a ” mtge, ” as 
defined by Trustee Act, 1850 (c. 60), s. 2, it was a 
deed of ” trust ” within the meaning of sect. 16 of 
the Act ; &; the lender having died intestate, & it 
being impossible to find his heir, the ct. had power 
to make a vesting order under that sect. — Re 
Underwood (1857), 3 K. & J. 745 ; 30 L. T. O. S. 
90 ; 5 W. B. 866 ; 69 E. B. 1310. 

Annotations: — Folld. Re Keeler’s Mortflroere Trust (1862), 1 

New Rep. 44. Refd. Re Grange, Chadwick v. Grange, 

119071 1 Ch. 313. 

8534. Mortgagee In possession before death.] 

— The ct. may, under the Trustee Act, 1850 (c. 60), 
s. 9, make an order vesting in the exors. of a 
deceased mtgee. in fee, who has died intestate as 
to trust estate, the legal estate outstanding in the 
heir-at-law out of the jurisdiction of the ct., though 
the mtgee. had before her death been in the receipt 
of the rents & profits of the mtged. property. — 
Re Skitter’s Mortgage Trust (1856), 4 W. B. 
791. 

(c) Wtiere No Heir-at-Law or Personal 
Representative. 

See, now. Trustee Act, 1925 (c. 19), ss. 44, 50, 70. 

3535. Jurisdiction to make vesting order.] — 
Although 1 & 2 Viet. c. 69, s. 3, provides that 
11 Geo. 4, & 1 Will. 4, c. 60, & 4 & 5 WUl. 4, c. 23, 
shall not be construed to extend to any case of 
a person dying seised of any land by way of mtge., 
other tlian such as are in that Act expressly pro- 
vided for, yet that sect, does not repeal any part 
of the two other Acts ; &, therefore, the cases of 
a mtgee. dying, leaving an infant heir, or where it 
is uncertain whether he left an heir, are not 
affected by the first-mentioned Act. — Re Wilson’s 
Estate, Re Gathorne (1838), 8 Sim. 392 ; 8 L. J. 
Ch. 46 ; 59 E. B. 156 ; sub nom. Re Gaythorne, 
8 L. J . Ch. 45. 

Annotation : — ^Distd. Re Williams, Ex p. Bird (1840), 9 Sim. 

426. 

3586. .] — ^M., mtgee. in fee, after directing 

payment of debts, etc., devised all her real & 
personal estate to B. upon certain trusts. M. was 
illegitimate, & had died without issue. The ct. 
made an order, vesting the legal estate in the 
mtged. premises in a purchaser, the money having 
been paid off. — Re Minchin’s Estate (1854), 2 
W. B. 179. 

3537. .] — ^Mtgee., having a power of sale 

upon non-pa 3 nnent of the money, with a trust to 
hand over the residue to the mt^r., entered into 
possession, &> subsequently died, giving his general 
estate to his exor. , but leaving no heir-at-law. The 
ct. made a vestiw order under Trustee Act, 1850 
(c. 60), B. 15 . — Re Keeler’s Mortqaob Trust 
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®*P' L. J. Ch. 101 ; 9 Jur. 

N. S. 95; 11 W. B. 02. 

8688. Mortgagee trustee ol mortgage aebt.l 

— Mtgee., who was trustee of the mtge. debt, 
devised & bequeathed his residuary, real, &> 
personal estate to his wife, without referring to his 
trust estate. The mtge. was transferredby the 
extrix. of the original mtgee., reconveyed by 
the transferee to the mtgors. on payment of the 
mtge. debt. On a sale by the mtgors. the pur- 
chasers took the exception that the extrix. had no 
legal estate, but that at the first mtgee. 's death 
the legal estate passed to his heir-at-law. The 
mtgors. presented a petition for a vesting order : — 
Held : the legal estate did not pass under the will, 
& vesting ord‘er granted. — Rc Smith’s Estate 
(1876), 4 Ch. D. 70 ; 86 L. T. 890 ; 25 W. H. 294. 

3589. Uncertainty as to personal representa* 

tive— Will disputed.] — ^Mtgee. of freehold land died, 
having made a will by which he appointed exors. 
The validity of the will was disputed by testator’s 
widow, & an action to establish the will had been 
commenced in the Probate Div., but had not yet 
been tried. The mtge. debt had been paid : — 
Held: it was, within Trustee Act, 1893 (c. 53), 
B. 29 (e), uncertain who was the personal representa 
tive of deceased mtgee., &; the ct. had jurisdiction 
to make an order vesting the mtged. land in the 
mtgor. — Re Cook’s Mortgage, [1895] 1 (Ui. 700 ; 
64 L. J. Ch. 624 ; 72 L. T. 388 ; 43 W. K. 461 ; 
39Sol. Jo. 331 ; 13 11.391. 


Sub-sect. 7. — Costs op Reconveyance. 
See Part XVIII., poet 


Sect. 4.-~BY MERGER. 

Sub-sect. 1. — Merger at I-iAw. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 185. 

3549. General rule.] — In all cases where the 
freehold comes to the term, there the term is 
extinguished, & therefore if a man mortgage his 
reversion to the lessee for years A after perform 
the condition, yet the lease for years is utterly 
extinguished (Peryam, J.).— Mounson & West’s 
Case (1588), Gouldsb. 92 ; 1 Leon. 132 ; 75 E. R. 
1017. 

3541. .] — A mtge. term was creatcjd in 1720, 

for one thousand years. The exors. of the mtgee. 
took an assignment of another mtge. term on 
same premises, created in 1725, for five hundred 
years, & assigned both the terms to the trustees 
of a lady who was entitled to them, under E.’s 
Kirill ; — Held : the term for one thousand years 
was merged in the reversionary term for five 


hundred years. — Stephens t». Bridges (1821), 6 
Madd. 66 ; 56 E. R. 1015. 


Sub-sect. 2. — ^Merger in Equity. 

A. In General, 

See, generally. Equity, Vol. XX., pp. 503 ei seq. ; 
Law of Property Act, 1925 (c. 20), s. 186. 

3542. General rule.] — A. devises certain premises, 
subject to a mtge. of £3,500, to Ids three daughters, 
to be divided equally ; one dies ; mtgee. bequeaths 
to the two survivors all the money due on the 
mtge. & the interest, so that it does not altogether 
exceed £4,000, & if it does not amount to £4,000, 
then to be made up ; the other daughter dies 
leaving all her real pei*sonal estate to the third : 
— Held : the charge was merged in the inheritance. 
— Price v, Gibson (1702), 2 Eden, 116 ; 28 B. R. 
840, L. C. 

8543. .] — Hood v, Phillips, No. 3622, post. 

3544 ^ J — A., on her father’s death, became 

seised of real estates as his heir, & entitled under 
his marriage settlement to a sum which the trustees 
of the settlement had lent him on mtge. of the 
estates. Testatrix, by a deed executed shortly 
before her will, charged the estates & the sum 
secured on them with an annuity, &> otherwise 
showed that she intended the mtge. to be kept on 
foot, for the purpo8(% at least, of securing the 
annuity. By her will she devised the estates, 
after the payment of her own debts, iSt after her 
father’s anairs should have been settled, to B., 
died intestate as to her residuary personal estate : 
— Held : as against her next of kin, the incum- 
brance created on the estate, by her father, must 
be considered to have merged in it. — SWABBY v. 
Swabey (1840), 15 Sim. 106 ; 00 E. R. 557. 
jinnotation : — ReM. He French -llrowHtor'H Sottlements, 

Waltcra r. French 'Brewster. lIU04j 1 Ch. 713. 

3545. .] — SWINPKN V, SwiNFEN (No. 3), No. 

3020, poHt. 

3546. .] — Tyrwhitt v, Tyrwhitt, No. 3617, 

poet. 

3547. Estate subject to executory devise.] — 

If a tenant of an estate, subject to an executory 
devise, y>ays off a charge upon the estate, & the 
executory deviwi aftf*rward8 takers effect, his exors. 
will be entitled U) be repaid the amount of the 
charge. — Dhinkwatku v. Gombe (1825), 2 Sim, 

St. 340 ; 3 L. J. O. S. Ch. 178 ; 57 E. R. 376. 
AniwirUums : — Confd. AHtlcy v. MUIcm (1827), 1 Him. 298. 

Apid. Ht Pride. Sliuckell v. Colnutt. [1891] 2 Ch. 136. 

Refd. Ckile v. tstutoly (1842). 0 Jur. 314. 

8548. Title In dispute.] — Where a person 

who claims to be owner of an equity of redemption, 
but whose title to a share? of the property is dis- 
puted in a pending action pays off the mtge. &; 
takes a reconveyance, the ct. will presume an 


PART XIV. SECT. 4, SUB-SECT. 1. 

m. Whether appliciible to land — Mort- 
oaoed under Land Transfer The 

legal doctrine of merger does not apply 
to land held under Land Transfer Act. 
—BeW r. Dobson (1906). 26 N. Z. 
L. R. 69.— N.Z. 


PART XrV. SECT. 4, SUB-SECT. 2.— A. 

3542 i. General rule.)— W oodruff e. 
MtLTA (I860), 20 U. C. R. 31. — CAN. 


8542 11. .3 — Cameron v, Gibson 

(1889), 17 O. R. 233. — CAN. 

3542 ill. .1 — Macklin v. Dow- 

ling (1890), 19 O. R. 441.— 9AN. 


3542 Iv. .) — 

(Bfan.). [19181 3 W. 


Jambs «. Smtth 
W. R. 318.— CAN. 


3542 V, .1 — ^In the alsience of 

express statutory declaration, the 
question whether or not there in a 
merger is a question of intention, 
express or Implied. — ^Ethier v. Nolle. 
[1924 J 2 D. L. R. 322 : [1 924 1 1 W. W. It. 
1133 ; 18 8ask. L. R. 213.— CAN. 

3542 vl. .] — ^Whether a mtge.. 

paid off. lias been kept alive or ex- 
tinguished. depends upon the Inten- 
tion of the parties. — ^Mohesh Lal e. 
Mouant Bawan Dash (1883), 1. L. R. 
9 Calc. 961 ; 13 C. L. R. 221 ; L. R. 10 
Ind. App. 62.— IND. 

3542 vii. .) — Ganoaiihara v. 

SlVABAMA (1884), 1. L. R. 8 Mad. 246.— 
IND. 

3542 viil. .) — Where prwrty 

snblect to two mtges. Is sold & the 


purchaser who undertook to pay oil 
both the mtges. with the purchase 
money, discharges the prior mtge. only, 
he catmot. as against the subsequent 
mtgee. claim to stand in the shoos of 
the prior mtgee. His right to use 
the prior mtge. as a shield is based on a 
presumed Intention to keep alive the 
prior mtge. for Ids own benefit Sc such 
presumption is rebutted wlien he 
undertakes to dlscbaige both the mtges. 

— UOVINDAEAMI TEVAN V. DOHASAMl 
PILLAI (1910), 1. L. R. 34 Mad. 119.— 

IND. 


3642 ix. .1 — Re Lloyd's Es- 

tate. Hill, Fetitioneb, [1903) 1 
1. R. 144.— IR. 


8542 X. .] — McLean v. Elder 

(1888), 7 N. Z. L. R. 48.— N.Z. 
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Sect, 4 . — By merger: Sub-eeol, 2, (70 

intention to keep the mtge. alive against the share 
in dispute. 

In 1813 hereditaments were mortgaged by A., 
& in 1850 the then owner devised them, subject to 
the mtge., to his six children including P. & S. 
P. acquired three of the six shares, & in 1859, S. 
conveyed her share to P. In 1862, S. commenced 
a suit to set aside her conveyance. When the 
suit was pending, a deed was executed, which 
was on the face of it a reconveyance to P., in 
consideration of his paying off the balance due on 
the mtge. ; of five-sixths of the mtged. property 
& a transfer of the mtge. so far as it affected the 
sixth part, which he had not attempted to pur- 
chase. A decree was afterwards obtained in the 
suit setting aside the conveyance of the share of 
S. ; — Held : the mtge. was kept alive as against 
the share of 8. — Re PitiDE, Shackell v. Colnbtt, 
[1891] 2 Ch. 135 ; 01 L. J. Ch. 9 ; 64 L. T. 708 ; 
39 W. K. 471. 

Owner paying off prior charge only.] — See 

Sub-sect. 3, post 

3549. Exceptions to rule — Charge & estate 

not in same Interest.] — Thorne v. Newman (1672), 
2 Bep. Ch. 71 ; Cas. temp. Pinch, 38 ; 21 E. B. 
619, L C. 

Annoiationa : — Refd. Albomarlo v. Bath (1093), 2 Frootn. Ch. 

193 ; Chambera v. Klnerliam (1878), 10 Ch. 1). 743. 

8550, ,] — Where a charge upon land 

shall not be extin^ished by its coming to the same 
person that is entitled to the land, by reason that 
the party has not the same interest in the land as 
he had in the charge upon it ; when he has not 
the same interest in both, there shall be no extin- 
guishment upon this account. — ^P bicb v. Sets 
( 1740), Barn. Ch. 117 ; 27 E. B. 578 ; sub nom. 
Sets v. Price, 9 Mod. Bep. 217, L. 0. 

3551 , j — ^I^lti.’s counsel has said that 

the property was in mtge. ; & that the payment 
off of the mtge. debt & the reconveyance of the 
mtged. property only operated as a release of the 
property from the charge. That might be true 
in a case where the mtge. covered only the same 
property which the devise of the equity of redemp- 
tion has vested in the person who takes the convey- 
ance ; but where the mtgee. conveys a legal 
estate or an equitable estate in property, the 
equity of redemption in which is not vested in the 
person who takes the conveyance, the person who 
BO takes the conveyance has a right larger than he 
would have had under a mere release (Pry, L.J.). 
— Taws v, Knowles, [1891] 2 Q. B. 564 ; 60 
L. J. Q. B. 641 ; 65 L. T. 124 ; 56 J. P. 68 ; 39 
W. B. 675, C. A. 


B, Mortgagor Biecharging Prior Charge, 

8552. General rule.] — ^A first mtgee. is primd 
fcude entitled to a judgment in a foreclosure action 
limiting only one period for redemption, both as 
against subsequent incumbrancers & the mtgor., 
where there are conflicting claims as to priority 
between co-defts. the practice, as settled by 
Bartlett v. No. 3122, ante, is to grant only 

one period for redemption. Where, however, 
defta. have put in a defence or appeared at the 
bar, &; have proved or offered to prove their 
incumbrances, & there is no question of priority 
between them, the ct. will at the request of the 
puisne incumbrancers, but not at the request of 
the mtgor., limit successive periods for redemption. 
A mtgor. has no right in liimself to more them one 
period of six months to redeem. In a foreclosure 
action by the transferee of the first mtgee., the 
statement of claim alleged that defts. other than 


the mtgor. claimed to have some charge upon the 
mtged. premises subsequent to pltf.’s ch^ge. 
None of defts., including the mtgor., put in a 
defence or appeared at the bar ; — Held : pltf. was 
entitled to a foreclosure judgment on the pleadings, 
allowing one period for redemption as against all 
defts. 

A mtgor. redeeming cannot stand in the mtgec.^s 
place against other incumbrancers (Chitty, J.).— 
Platt v, Mendel (1884), 27 Ch. D. 246 ; 51 L. T. 
424 ; 32 W. B. 918 ; eub nom. Platt v. Mendel, 
Gurney v. Canterbury (Viscountess), 54 L. J. 
Ch. 1145. 

Armotation : — ^Reid. Tufdnell v. NiohollH (1887), 50 L. T. 
152. 

8558. Application of rule — ^To Incumbrancers 
ranking pari passu.] — The principle established by 
Otter V. Vaux (Lora), No. 3554, post, a mtgor. who 
pays off an incumbrance created by himself cannot 
set it up against a subsequent incumbrancer or 
creditor, applies equally to a case where an 
existing incumbrancer or creditor ranks pari passu 
with the incumbrancer paid off. — Re Tasker (W.) 
& Sons, Ltd., Hoare v. Tasker (W.) & Sons, 
Ltd., [1905] 2 Ch. 587 ; 74 L. J. Ch. 643 ; 93 
L. T. 195 ; 54 W. B. 65 ; 21 T. L. B. 736 ; 49 
Sol. Jo. 700 ; 12 Mans. 302, C. A. 

An7iotaii(ma : — Reid. Manka v. WTiitelej^ [1912] 1 Ch. 735. 
Mentd. Re Perth Electric Tramways, Lyons v. Tramways 
Syndicate & Perth Electric Tramways, [1906] 2 Ch. 210 ; 
Re Hussion Petroleum & Liquid Fuel Co., Loudon Invest- 
ment Trust V. Hussion Petroleum & Liquid Fuel Co., 
[1907] 2 Ch. 540. 

8554. Mortgagor purchasing on sale by first 
mortgagee — ^Estate not freed from second mortgage.] 

— ^Mtgor. having made two successive mtges. of his 
estate to different persons jiurchased the estate 
from the first mtgee. selling under a power of sale 
contained in his mtge. ; the purchase-money was 
not sufficient to pay off the first mtge. : — Held : the 
mtgor. could not by this purchase defeat the title 
of the second mtgee. — Otter v. Vaux (Lord) 
(1856), 6 De O. M. & G. 638 ; 26 L. J. Ch. 128 ; 
29 L. T. O. S. 59 ; 3 Jur. N. 8. 169 ; 5 W. B. 188 ; 
43 E. B. 1381, L. C. 

Anyiotatums : — Consd. Re Tasker, Hoare r. Tasker J1 905 ] 2 Ch. 
587 ; Whltoley v. Delaney, [1914] A. C. 132. Retd. Bevan 
tr. Habgrood (i860), 1 John. & H. 222 ; Adams v. An^rcU 
(1877), 5 Ch. D. 634; Grierson v. National Provincial 
Bank of England, [1913] 2 Ch. 18. 


C. Purchaser of Equity of Redemption Discharging 
Mortgage. 

3556. Whether intention to keep charge alive 
presumed — ^Notice of subsequent incumbrance.] — 

Purchaser having employed the vendor’s agent 
who had notice of an incumbrance, charged with 
notice, notwithstanding the purchase was made 
under the sanction of the ct., & an infant was 
interested in it. Purchaser of an equity of 
redemption cannot set up a prior mtge. of his own, 
or which he has got in, against subsequent incum- 
brances of which he had notice. — Toulmin v. 
Steere (1817), 3 Mer. 210 ; 36 E. B. 81. 

AnnotcAione : — ^Distd. Squire v. Ford (1851), 9 Hare, 47; 
Otter V. Vaux (1856), 6 De O. M. & G. . 688.. " ^ 


Anderson v. Plgrnet (1872), 8 Cl 
V. Angoll (1877), 5 Ch. D. 634. 


Ch. App. 180. *Diatd. Adams 

J4. Consd. Gokuldoss Gopol- 

doss V. Rambux Seochand (1884), L. R. 11 Ind. App. 126. 
Distd. Thome e. Caun, [1895] A. C. 11 ; Liquidation 
Estates Purchase Co. v. Willoughby, [1898] A. C. 821. 
Consd. Mldteley v. Delaney, [1914] A. C. 182. Rcfd. 
Clarendon v. Barham (1842), 1 Y. & O. Ch. C^. 688 ; 
Allen V. Wedsrwood (1845). 4 L. T. O. S. 492 ; Watts «. 
Symes (1851), 1 De G. M. O. 240 : Wilkins v. Slbl^ 
(1863), 4 Oiff. 442 ; Hayden v. Kirkpatriok (1865), 34 
Beav. 645 ; Stevens e. Mid-Hants Ry., London Financial 
Assocn. V. Stevens (1873), 8 Oh. Aim. 1064 ; Crosbie-HiU 
V. Saver, [1908] 1 Ch. 866. Mentd. vane v. vane (1872), 8 
Ch. App. $88, n. ; Russell v. WatU (1885). 10 App. Gas. 
690. 
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Pakt XIV. — ^Discbarge op Mobtoaoes. 


*®*®* •] — Squibb v. Fobu, No. 3662, post, 

,, •] — ^Where a mtgor. contracts to sell 

tne fee simple of the mtged. estate free from incum- 
Mances» the purchaser* with the concurrence of 
the mtgee. is entitled on procuring a discharge of 
the vendor from all liability in respect of the 
mtged. debt & bearing any extra expense 
occ^ioned by his demand* to require a conveyance 
of the equity of redemption, so as to keep the 
mtge, on foot. — Cooper v. Cartwright (1860), 
John. 679 ; 70 B. R. 692. 

8668. ,] — Thorne v. Cann, No. 3612, post 

8669. .] — ^Liquidation Estates Purchase 

Co. V. Willoughby, No. 3613, post , 

3660. .] — Re Gibbon, Moore r. Gibbon, 

No. 3604. post , 

8661. .] — Freehold property situated in 

Yorkshire was mortgaged by O. to A. to secure 
£300. Shortly after O. gave a second mtge. to 
pltf. M. Both mtges. were duly registered under 
the Yorkshire Registries Acts. O., being pressed 
by A. for pa>Tnent, offered to sell the property to 
his daughter L. for £450, who accepted the offer 
conditionally on her being able to find some one to 
provide £300 to pay off A. She consulted W., a 
solr. & told him sIk? had agreed to purchase the 
property & wanted some one to provide the £300 
to A., instructed him to carry through the 
transaction. W. mentioned the matter to who 
agreed to advance £300 on a flrst mtge. of the 
property, &; W., having received the money from 
F., paid off A. & obtained from him the title deeds 
on F.’s behalf. W. acted for all parties except A. 
None of the J)a^ti€^s except O. had any knowledge 
of the mtge. to M., & he did not disclose it. W. 
prepared three deeds by which (a) A. reconveyod 
the property to O., (6) O. conveyed the property 
to L., & ^c) L. mortgaged the property to F. The 
deeds were (executed three weeks after A. was paid 
off & the first two bore same date, & the third was 
dated a day after. M. brought an action against 
F., L., & O., claiming a declaration that on the 
execution of the reconveyance by A. his mtge. 
became a fii'st charge on the property, &> he was 
entitled to priority over F. — Held : the intention 
of the parties was that F. should have a flrst mtge. 
on the property, but, owing to a common mistake 
caused by O. concealing the mtge. to M., the deeds 
did not carry out the true bargain between the 
parties, & they could have been rectified on the 
application of F. & L. ; by the payment of the 
£300 to A. & obtaining possession of the title deeds, 
F. became equitable transferee of A.’s flrst mtge., 
& the charge to M. ranked after that to F. 

It is now quite? plain that a purchase from a 
mtgor. & the first mtgee. can always, if he chooses, 
keep the first mtge. alive so in*otect himself 
against subsequent incumbrances, whether he 
had notice of them or not (1x»rd Haldane, G.). — 
Whiteley V, Delaney, [1914] A. C. 132 ; 83 
L. J. Ch. 349 ; 110 L. T. 434 ; 68 Sol. Jo. 218, 
H. L. ; revsg , S. C. sub nom , Manks v, Whiteley, 
[1912] 1 Ch. 735, C. A. 


3662. Who li a piirohaser--Triuitet« for erodl- 
tors.] — By a deed conveying the real personal 
estate of a debtor to trustees for the benefit of his 
creditors, the creditors executing the deed cove- 
nanted that it should operate enure, & might be 
pleaded in bar, as a good Sc effectual release Sc 
discharge of all & all manner of actions, suits, 
bills, bonds, writings, obligations, debts, duties, 
judgments, extents, executions, claims, Sc demands, 
both at law & in equity, which they or any of them 
had or might have against the debtor or his estate 
or effects, for or by reason of all or any of the debts 
or engagements to them respectively due or owing 
by him ; such covenant not to destroy any mtge., 
pledge, lien, or other specific security which any 
creditor possessed : — Held: (1) upon the construc- 
tion of the entire deed, such general words had not 
the effect of releasing a judgment previously obtained 
by one of the creditor who executed the deed, 
so as to affect the priority of the creditor as 
between himself Sc a judgment creditor who was 
not a party to the deed, or so as to preclude the 
judgment creditor who executed the deed from 
enforcing the right which the judgment gave him 
as against the estate vested in the trustees. 

A judgment creditor who had executed a deed, 
whereby the real Sc personal estate of the debtor 
were conveyed to trustees for the benefit of such 
of his creditors as should execute the deed, assigned 
I his judgment to such trustees : — Held : (2) the 
trustees could not bo considered as owners of the 
trust instate, so that the assignment by the 
judgment creditor would have the effect of merging 
the judgment ; (3) the judgment creditor having 
assigned his judgment to the trustees of a creditors* 
deed, in trust for the benefit of the creditors who 
had executed the deed, of whom he was himself 
one, was entitled to sue on behalf of himself Sc all 
such other creditors, for the establislimont of their 
rights in respect of the trust estate Sc the execution 
of the trusts. 

(4) It would bo going a monstrous length, to say, 
that the trustees for creditors under the origined 
deed of Dec. 27, 1848, are to be considered as 
owners of the estate, to bring them within the 
principle of the case of Toulmin v. Steers, No. 8665, 
ante (Turner, V.-C.). 

(5) There is no doubt whatever, that the pur- 
chaser of an equity of redemption cannot set up 
against a second incumbrancer a mtge. which he 
has got in (3'urner, V.-C.). — Hquire v. Ford 
(1861 ), 9 Hare, 47 ; 20 L. J. Ch. 308 ; 17 L. T. O, S. 
119; 15.Tur. 619; 68 E. R. 408. 

AnnoiaHtmtt : — Oencrnlly, Beffl. Adams «. Anflroll (1877), 6 

Oh. D. 034. Mentd. Fessard v. Muffnlor (1866), 18 C. B. 

N. 8. 280. 

3503. Truftee in bankruptcy.] — ^Where on 

the bkpey. or liquidation of a mtgor. a first mtgee. 
elects to give up his security altogether, Sc prove 
for the whole of his mtge. debt, the security so 
given up does not merge in the equity of redemp- 
tion for the benefit of a second mtgee., but is 
available in the hands of the trustee in the bkpey. 


PART xrv. SECT. 4, SUB-SECT. S.—C. 

85661. Whether itUerUion to keep 
charge alive preaurMd .] — Where two 
mtffes. had been created, on a leasehold 
interest in rectory lands, the equity of 
redemption in which was afterwards 
sold at shcrlir’s sale under common 
law process, & the purchaser paid off 
the prior mortsase : — Held : the pur- 
chaser, beinfr bound to protect the 
mtffor. asalnst both the incumbrances, 
was not at liberty to keep alive the 
prior mUre. as asamst the second mtse. 
— ^McDonau> V, Retnolps (1868), 14 
Or. 691.~CAN. 


8566 ii. .J — The purchaser of an 

equity of redemption in reference to 
immovable property situated In the 
Hyderabad Assignad Districts, paid off 
the flrst mtge. thereon with notice of a 
second mtge. : — Held : ho must be 
assumed, according to the rule ot 
justloe, eouity. Sc good conscience 
there applicable, to have intended to 
keep the flrst mtge. alive, 6c therefore 
he was entitled to stand in the place of 
the flrst mtgee. Sc to retain possession 
against the second mtgee. until r^ay- 
ment . — GomvhDoas Gopaldom «. Ham- 
BUX Sbochand (1884), L. H. 11 Ind. 


App. 126.— IND. 

8566 ill. It is now Mttled 

law that whore in India there, are 
several mtges. on a property, the owner 
of the property suDjeot to the mtges. 
may. if he pays oil an earlier charge, 
treat himself as buying It Sc stand In 
the same position as hu vendor, or, to 

I mt it In another way, ho may ktep the 
nonmbranoe alive for his benefit Sc 
thus come in before a later mtgee. — 
MaURSPDI ATTABEDPI V. OOPAIA- 
KRisuNAYTA (1923), L. K. 51 Ind. 
App. 140.— IND. 
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Sect, 4 . — By merger: Svh-aect. 2, C., D. & E,] 

or liquidation for the benefit of the general 
creditors. — C racknall v, Janson (1877), 6 Ch. D. 
735 ; 46 L. J. Ch. 652 ; 37 L. T. 118 ; 25 W. R. 
904. 

An/notcUion : — Hentd. Re CrosB, Exp. Payne (1879). 11 Ch. D. 
539. 

Person not personally liable discharging mort- 
gage.] — See Sub-sect. 2, D., post. 


D. Person Not Personally Liable Discharging 
Mortgage. 

3564. By stranger — New mortgage taken.] — 

A deed was executed by a legal mtgee. of 
leaseholds, the exor. of the mtgor., & a new 
mtgee., whereby in consideration of the pay- 
ment by the new mtgee. of the old mtge. debt, 
the discharge of which the old mtgee. thereby 
acknowledged, &> in consideration of a further 
advance to the exor. of the mtgor. by the new 
mtgee., the old mtgee. & the exor. assigned the 
mtged. premises to the new mtgee., with a new 
covenant by the exor. of the mtgor. for payment 
of the aggregate sum, & a new proviso for redemp- 
tion. The deed contained no assignment of the 
old mtge. debt, but.the operative words extended in 
the usual way to all the right & title of the old 
mtgee. in the premises : — Held : the old mtge. was 
not extinguished as far as regarded priority over a 
subsequent incumbrance. — ^Phillips v, Gutte- 
RIDOE (1859), 4 De G. & J. 531 ; 45 £. R. 206, 
L. tlJ. 

Annaiaiiona : — Gonsd. Liquidation Estates Purchase Co. v, 
Willoughby, [1896] 1 Ch. 726. Refd. Lipscomb v. Lips- 
comb (1868), 38 L. J. Ch. 90 ; Crosble-Hlll v. Sayer, 
[19081 1 Ch. 866 ; Hanks v. Whltoley, [1912] 1 Ch. 735. 
HentA Foster r. Harvey (1863), 2 New Rep. 443 ; Re 
Boden, Boden v, Boden, [1907] 1 Ch. 132. 

8666. .] — Trustees of an equity of redemp- 

tion were called upon by the mtgee. to pay off part 
of the mtge. debt. They, with the consent of the 
beneficiaries, borrowed £600 from third parties, 
who were trustees of another fund, & paid off the 
mtge. to that extent. The beneficiaries subse- 
quently obtained an assignment of the equity of 
redemption, & the lenders now claimed against 
them a charge on the property for £600 A interest, 
& a declaration that the mtge. was kept alive in 
their favour to that extent. Interest had been 
paid to the lenders continuously since the advance : 
— Held : if the trustees of the equity of redemption 
had paid the £600 themselves, they would have 
been entitled to have the mtge. kept on foot for 
their benefit, & the lenders, who had paid it at 
their request, had a right to stand in their shoes. — 
Patten v. Bond (1889), 60 L. T. 583 ; 37 W. R. 
373. 

Annotaiiona : — Consd. Butler v. Rice, [1910] 2 Ch. 277. 
Refd. Chetwynd v. Allen, [1899] 1 Ch. 363. 

8566. .] — The statutory receipt given by a 

building society under Building l^cieties Act, 
1874 (c. 42), s. 42, on payment off of a legal mtge. 
vests the legal estate in the person having the best 
right to call for a conveyance thereof. A third 
party who pays off a legal mtge. at the request of 
the mtgor. has primd fade a better right than the 
mtgor. to call for a conveyance, & becomes, in 
default of evidence of intention to the contrary, 
entitled in equity to stand in the shoes of the mtgee. 
The mere fact that as part of the same transaction 
the mtgor. executes in favour of the third party 
a memorandum of equitable charge containing an 


agreement to give a legal mtge. when called upon 
does not abrogate this primd fade right. 

In 1902 D. mortgaged freeholds to a building 
society. In June, 1905, D.’s bankers, at his 
request, paid off the mtge. The building society 
delivered the title deeds other than the mtge. deed 
to the bank, & D. executed in favour of the bank 
a memorandum of equitable charge containing an 
agreement to execute a legal mtge. when called 
upon. Shortly afterwards the building society 
handed the mtge. deed to the bank, indorsed with 
the receipt authorised by Building Societies Act, 
1874 (c. 42), s. 42. The receipt was dated the day 
of payment off, though in fact executed afterwards. 
In Nov. 1905, by means of forged title deeds, D. 
obtained an advance from defts.’ predecessor in 
title, & executed what purported to be a legal mtge. 
of the property to him. In 1906, pltfs. paid off 
the moneys owing to the bank. D. executed a 
mtge. of the property to them, & the bank handed 
them the title deeds, but did not convey the legal 
estate to them. Pltfs. were in ignorance of the 
transaction with defts.’ predecessor, & he was 
ignorant of the bank’s claim when he advanced his 
money to D. : — Held: (1) the statutory receipt 
operated to vest the legal estate in the bank & 
(2) the bank’s mtge. was still alive for the purpose 
of giving pltfs., as having the best right to call for 
the legi estate, priority over the incumbrance 
vested in defts. — Crosbie-Hill v. Sayer, [1908] 
1 Ch. 866 ; 77 L. J. Ch. 466 ; 99 L. T. 267 ; 24 
T. L. R. 442. 

AnnoUUicm : — Oenerally, Reid. Hanks v. WWteley, [1912] 1 

Ch. 736. 

3567 . Request by mortgagor immaterial.]-;- 

If a stranger pays off a mtge. on an estate there is 
a presumption that he intends to keep the mtge. 
alive for his own benefit. The facts that the owner 
of the property, the mtgor. has not requested the 
stranger to make the payment, that the stranger 
intended to take a legal mtge. instead of an equit- 
able charge, & that the stranger’s mtge. was to be 
on only a part of the original mtged. property, are 
not material. — ^Butler v. Rice, [1910] 2 Ch. 277 ; 
79 L. J. Ch. 652 ; 103 L. T. 94. 

3568. By son expecting devise of absolute in- 
terest — Rebuttal of presumption by other dealings.] 
— ^A son paid off a mtge. upon an estate belonging 
to his father, the son being at the time expectant 
devisee of the absolute interest in the estate, 
though afterwards, by an alteration in his father’s 
will, he became only tenant for life of the estate ; — 
Held: from the dealings between the parties an 
agreement was to be inferred that the son paid 
off the mtge. debt in settlement of pecuniary 
transactions between himself & his father, & 
consequently the presumption that the son paid 
it off for his own benefit was rebutted, & he was 
not entitled to any lien upon the estate for what 
he so paid off. — C row v. Pettingell (1869), 
20 L. T. 342 ; 17 W. R. 562, L. JJ. 

3569. By trustee in bankruptcy.] — trustee in 
bkpcy. does not by purchasing from the first mtgee. 
of the bkpt. extinguish the first mtge., & make the 
second mtgee. the first incumbrancer on the 
estate. But such a purchase does not extinguish 
the right of the second mtgee. to redeem. — ^B ell 
V. Sunderland Building Society (1883), 24 
Ch. D. 618 ; 53 L. J. Ch. 609 ; 49 L. T. 555. 
Annotatum : — Retd. Ledbrook v. Passman (1888). 57 L. J. 

Ch. 855. 

3570* By puisne Incumbrancer — Necessity to 
keep first mort^^ige alive.] — ^A. contracted for the 
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sees J. By stranger,] — Re Howard's Estate (1892), 29 L. B. Ir. 266. — IR. 
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purcha^ of certain lands, which were subject to a 
iirst mtge. to M., & to a second mtge. to P. ; one 
of the terns of the agreement being, that out of 
the purchase-money A. should retain in his hands 
the sum of £5,010 in order to pay off these incum- 
brances; & by indentures of lease & release, 
lilting the mtges., the estate was conveyed to him. 
Afterwards M., in consideration of £3,220 stated 
te have been paid to him by A., conveyed, by A.*s 
direction, the premises to G. in fee, & it was 
d^larod, that a trustee of an outstanding term 
should hold that term in trust for G., to attend the 
mhentence. By another indenture of the same 
® executed at the same time, reciting that 
agreed to purchase of A. an annuity of 
£500 for £5,000, that the £3,220 was in fact the 
money of W., & part of the £5,000, & was paid to 
M. by W.’s agent, at A.*s request ; A., in considera- 
tion of the £3,220 & of £1,780, granted to W. an 
annuity of £500, to be issuing out of the lands ; A: 
G,, by A.’s direction, demised the premises to a 
trustee for 500 years, upon trust, to 8ecu^t^ t.he 
rentcharge : — Held : P. was now the first incum- 
brancer, & W. was not entitled, to the extent of 
the money paid to M., to have M.’s mtge. considered 
as still subsisting, & to have what might be payable 
in respect of it, applied from time to time in 
satisfaction of the arrears of his annuity. — I^ahhy 
V. Wright (1828), 5 Russ. 142 ; 38 E. R. 981 ; 
ffub nom. Parry v. Wright, 1*arry r. Parry, 0 
L. J. O. 8. Ch. 174, L. C. ; affg, 8. C. mih tiom. 
Parry v. Parry, Paiuiy v. Haddocks (1823), 1 
L. J. O. 8. Ch. Kil, 

Annniationa : — Cozuid. Squire r. Ford (1851). S) Hare, 47. 

Retd. Scjorle t*. (7olt (1841), 1 Y. & C. Ch. Ciw. 30 ; St^iveiiH 

V, Mld-Haiits Ry., Loadufi Financial Ahhocii. v. SI^^vouk 

(1873), 8 Ch. App. 1064 ; AdaiuH r. AuroII (1877), 5 Ch. D. 

634 ; Smithottr. Henkoth (1H90), 44 Ch. D. 161. 

3571. Annuity redeemed by mortgagee.] — In 
1820, H. secured an annuity on trust funds, A in 
1841, he, for a valuable consideration, assigned his 
interest in the same funds in trust to raise £1,109, 
A; redeem the annuity, A hold the residue on trusts 
for his family. The trustees accordingly raise<l 
the £1,100 by mtge. A redeemed the annuity, A 
the trust funds were assigned to the rntgees., but 
no transfer was made of the annuity. The mtge. 
deed stated that the consideration to have been 
“ for the repurchase A extinction of the annuity.” 
The annuity had originally priority over certain 
claimants, but the deed of 1841 had not : — Held : 
to the extent of the moneys paid for the repurchase 
of the annuity, the rntgees. had priority over those 
claimants. — I rby r. Irby (No. 3) (1858), 25 Beav. 


632 ; 32 L. T. O. S. 141 ; 4 Jur. N. S. 080 ; 6 W. B. 
853; 53E.B. 778. 

Annoiaiions .'--Add. Ite Pain, Qustavsoii v, Haviland, [1919] 

1 Ch. 38. Mentd. Re Caiew, Carow v, Carew, [18961 1 Ch. 

527 : Re SewBll, Wliito v. Sewoli, [1909] 1 Oh. 806. 

3572. By assignee of benefioiary of trust fund.] 

— ^The claim of an assignee imder an assignment 
by a benedciary of an interest in a trust fund, the 
assignor not being a trustee of the fund A the 
assignment being duly notified to the trustee, 
has priority over a claim by the trustee against 
the assigned interest for a debt incurred by the 
assignor to the trustee since the assignment. — 
He Pain, Gustav.son r. Haviland, [1019] 1 Ch. 
38 ; 87 L. J. Ch. 550 ; 110 L. T. 647 ; 63 Sol. Jo. 
178. 

Annt4aiion : — Mentd. Re .Towoll's Sotilint., Watts r. Public 

Trustee, 110191 2 Ch. 101. 

Purchaser of equity of redemption discharging 
mortgage.] — Sec Sub-sect. 2, C., ante. 

See, alfio, No. 3639, jtost, 

H. Mortgagee Purchwiing Equity of Hcdctnpiion* 

3573. Whether prior charge kept alive — Question 
of intention.] — If a subsequent incumbrancer 
advanct; money, A it is part of his contract that 
he shall have an assignment of tlie prior incum- 
brances then he is entithnl to stand in the place 
of that incumbran<;er whose debt is paid off by 
tlie money wJiich he advances, A whose incum- 
brance he possesses to be assigned to himself 
(IjORD <VH.IiKNHAM (\). — MACKKNZIK V» GORDON 

(1839), 6 Cl. A Fm. 875 ; 7 E. R. 927, II. L. 

3574. .J — After a decree in a fore- 

closure suit to which both the mtgor. A the first 
A second rntgees. wc*re i>arties, pltf., the first 
migee., purchased the equity of redemption from 
the trustee in bkpey. of the mtgor., A by the deed 
of assignment, in consideration of £1 ,380, the sum 
due on the first mtge. retained by the first mtgee. 
” in full satisfaction of ” his debt, A of £20 paid 
te> ih(i trustee, making the purchase-money of 
£1,400, the irusteH; assigned the mtged. property 
te> the first intgc^e. ” subject to the aforesaid claim ” 
of the second mtgee. The value of the mtged. 
property did not exceed £1,380. The second 
mtgee. contended that the olTcsct of this purchase 
was to extinguish the first mtge. debt, A to let 
in his own charge as a first incumbrance. A 
correspondence took place between the solrs. of the 
first rntgees. A the trustee at the time of the pur- 
cliase i—Hcld : looking at the surrounding cir- 
cumstances the conveyance sufficiently expressed 


PART XIV. SECT. 4, SUB-SECT. 2. -E. 

n. General rule,] — If the mtgee. jmr- 
choses the equity of redemption at 
sherifl’H sale, the mtge. debt is ex- 
tinguished. — A1<’Phklim r. Wklpon 
(1862), 6 All. 358.— 43AN. 

3673 i. Whether prior charge kejH 
alive — Queelion of irUention,] — Re Vk*- 
TORiAX Fahmkrh’ Loan A Aoe.vcy 
Co., Ltd. (1897), 22 V. L. R. 629.— 
AUS. 

3873 ii. . 1 —Where a mtgee. 

of lands buys up the equity of redemp- 
tion, taking a conveyance to himself, 
hl-t charge will merge or not, according 
to the bargain between the parties at 
the time of his obtaining the transfer. — 
Fixj-ayson V. Mills (1865), 11 Gr. 
218.— CAN. 

3573 Ui. .) — Elliott r. 

JaYNK (1865), 11 Gr. 412.— CAN. 

3573 iv. J — Barkkr r. 

Ecclkh (1870), 18 Gr. 440.— CAN. 

3573 V. .J ~ Hakt r. 

McQubsten (1875), 22 Gr. 133.--CAN. 

3573 vi. .1 — Wbaveb r. 

Vamdusen, Wills v. Aoebman (1880), 


27 Gr. 477.— CAN. 

3573 vli. .J -Noimi of 

S<'OTLA.Ml MOKTUAOE ('O. V. GF.UMAN 
(1880), 31 CJ. P. 349.— CAN. 

3573 viil. — -.J- Noirni ok 

Scotland Mortoaoe Co. r. Udell 
(1882), 46 V, C. H. 611.— CAN. 

3573 ix. .J — Macdonald 

V. Hullivant (1884), 10 A. K. 582. — 
CAN. 

3673 X. — — . j — W'hcn the 

ow’iier of an estate in fee pays off a 
cliarge, or the owner of a charge 
acquires the equity of redemption, the 
rtjsult is that the cliarge merges A lets 
in any subsequent incumbrance, unless 
an intention to keep the charge alive 
is expressed In some way, 5c the onus 
of proving such intention rests on the 
party contending that there lias been 
no meiger. — ST. John’s Oatubdral 
(Dban & CiiAiTTfiB) V. Mac Amu UK 
(1893), 9 Man. L. II. 391.— 4]AN. 

3573 xi. .1 — A conveyance 

of the equity of redemption by a mtgor. 
to a mtgee. of lands does not con* 
sUtute a discharge of the mtge. by 
merger, unless it is made to appear 


that such a result was iiiDuided by the 
parties.— He Majou (1897), 5 li. C. R. 
244.— GAN. 

8578 x11. .] — Generally, 

slight evidence wdll suffice to show that 
the prior mtgee. Intended to retain the 
benefit of his mtge. The fact that the 
mtge. -deed remains with the mtgee. 
who purchases, is evidence that he 
intends to retain the teueflt of his 
mtge. — S hantapa v. Balapa (1880), 
1. L. K. 6 Bom. 561.— IND. 

3573 xUi. .J — A mtgoo. 

purchasing the o(|ulty of redemption 
may indicate Ids intention to keep his 
clmrgo upon the property alive other- 
ulso than by express words. — ^M ul- 
CIIAND Kubbkv. Lallu Tuikam (1882), 
1. L. n. 6 Bom. 404.— IND, 

3678 XlV. .J — PUBNAMAZ. 

ChllTND V. Vbnkata Bubbahayulu 
( 1807), 1. h. R. 20 Mad. 486.— IND. 

o. Kxpres* cantraci to pay off 

charge ,] — The purchaser of an equity 
of redempUon subject to a charge which 
is his own proper debt, or which he is 
under any contract, express or im- 
plied, to discharge, cannot keep such 
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Mobtgaoe. 


Sect, 4 , — By merger: Svb-aed, 2, E. <fc F, (a),] 

an intention to keep the first mtge. alive Toulmin 
V. Steere, No. 3665, an/e, did not apply. — ^A dams v, 
Angbll (1877), 6 Oh. D. 034 ; 46 L. J. Oh. 362 ; 
36 L. T. 334, 0. A. 

AnnotcUiona Re Pride, Bhackell v. Colnett, [1801] 

2 Oh. 135 ; Minter v, Carr, [1894] 3 Oh. 408. Apprvd. 

Thome v. Oann, [1895] A. 0. 11. Oonid. Liquidation 

Estates Purchase Oo. v. Willoughby, [1898] A. 0. 321. 

Reid. The liipon aty, [1898] P. 78 ; Ingle v. Vauglian- 

Jenkins (1900), 69 L. J. Oh. 618 ; Nicholas v. Pidley, 

[1904] 1 Oh. 192 ; Crosbio-Hlll v. Sayor, [1908] 1 Oh. 866 ; 

Whiteley v. Delaney, [1914] A. 0. 132. 

3575 , ,] — ^Xhe holder of a puisne 

mtge. on Whitcacre & Blackacre, against whom 
the holder of several prior mtges. on those pro- 
perties has a subsisting right to consolidate, may, 
upon taking a transfer of a mesne incumbrance, 
not subject to consolidation, on Whitcacre, keep 
such incumbrance alive against the prior mtgee., 
& thus acquire the right to redeem Whiteacre 
without redeeming Blackacre. 

The question whether the mesne incumbrance 
has been^o kept alive on the transfer depends 
solely on the intention of the transferee. — Minter 
V. Carr, [1894] 3 Oh. 498 ; 63 L. J. Oh. 706 ; 71 
L.T.626 ; 7 R. 668, 0. A. 

Annotation Mentd. Pledge v. Wlilto (1896), 74 L. T. 323. 

3576 , Knowledge of subsequent incum- 

brances.] — Toulmin v, Steere, No. 3565, ante, 

^hll. Covenant to discharge other incum- 

brances.^ — ^A second mtgee. took a conveyance of 
the equity of redemption, in consideration of the 
debts due to himself the other mtgees., which 
he thereby took upon himself & covenanted to 
pay : — Held : his debt was extinguished, &>, 
therefore, in a foreclosure suit instituted against 
him, by the parties entitled to the first & third 
mtges., he was not entitled to be paid his debt, 
in priority to the third mtge. — Brown v. Stead 
(1832), 5 Sim. 536 ; 2 L. J. Oh. 46 ; 68 E. R. 439. 

Annotation : — ^Refd. Squire v. Ford (1851), 9 Hare, 47. 

3573 , ,] — ^A. made an equitable mtge. of 

certain premises to B., he afterwards entered 
into an agreement to grant a lease of the premises 
to 0., who had notice of the prior charge. A. 
became bkpt. before the lease was executed, & on 
the petition of B. an order in bkpey. was made, 
under which the premises were sold, & B. became 
the purchaser, & retained the amount of Ids 
equitable mtge out of the purchase-money : — 
Held : on a bill filed by 0. for specific performance 
of the agreement, B. having become the purchaser, 
& therAy united his equitable mtge. with the 
equity of redemption, was bound to perform the 
agreement. 

No doubt, the interest of bkpt. might have been 
so sold as to keep the equitable mtge. of deft, 
distinct from the equity of redemption ; but deft., 
by becoming the purchaser, has united those 
interests. ... 1 am of opinion that they cannot 
bo separated (Lord Langdale, M.R.). — Smith v, 
Phillips (1837), 1 Keen, 094 ; 0 L. J . Oh, 253 ; 48 
E. R. 474. 

3570 , .] — A. & B. mortgaged their estate 

to 0. Afterwards B. conveyed all his interest in 
the estate to A. in consideration of a second charge 
on the estate. A. afterwards sold conveyed the 
equity of redemption to O. in consideration of 
the mtge. debt : — Held : C.’s first mtge. was not 
thereby extinguished as against B. so as to give | 


B. priority over 0. — ^Hayden v. Kirkpatrick 
(1866), 34 Beav. 645 ; 13 L. T. 66 ; 11 Jur. N. S. 
836 ; 13 W. R. 1010 ; 65 E. R. 784. 

3530. .] — s. recovered judgment against a 

railway co., sued out an elegit, & delivered it to 
the sherifi, who found that the co. were possessed 
of the railway, which was in the occupation of 
another co. under a working agreement. The writ 
was duly registered. After this a scheme of 
arrangement was confirmed by the ct. which 
scheme authorised the co. to create certain 
amounts of debenture A. stock debenture B. 
stock. Debenture A. stock was to be applied, 
first, in payment of the mtge. debentures of the 
co., Sc certain costs ; the stock applied to those 
purposes having priority in payment of interest 
over the residue of that stock, whic^ residue was 
to be applied in paying unpaid vendors of land. 
Debenture B. stock was to be applied in paying 
off debentures which were not mtges. on the under- 
taking, Sc other debts. The income of the co. 
was to be applied, (a) In paying rentcharges 
granted to vendors of land, {h) In payment of 
the interest on preferred debenture A. stock, 
(c) In payment of the interest on the residue of 
that stock, (d) In payment of interest on debenture 
B. stock, (e) In payment of dividends to share- 
holders : — Held : S. was not bound by the scheme, 
but as it did not lessen his rights, neither did it 
increase them ; he therefore was not entitled to 
such priority as he claimed ; but, subject to the 
rights of unpaid vendors, the income must, in the 
first place, to an amount equal to that of the 
principal, interest. Sc costs due to vendors of land 
who had accepted payment in A. debenture stock, 
Sc of the principal, interest. Sc costs due to holders 
of debenture mtges. issued before the filing of 
the sheriff’s return, be applied according to the 
scheme. — Stevens v. Mid-Hants Ry. Co., London 
Financial Assocn. v. Stevens (1873), 8 Ch. App. 
1064 ; 42 L. J. Ch. 694 ; 29 L. T. 318 ; 21 W. R. 
868, C. A. 

Annotatione : — Conid. Re Bast & West India Dock Co. 

(1890), 44 Ch. D. 38 ; Thorne v. Cann, [1895] A. C. 11 ; 

Capital He Counties Bank v. Rhodes (1902), 71 L. J. Ch. 

573. Re!d. Adams v. Anaroll (1877), 5 Ch. D. 634 ; 

Whltoloy V. Dalanoy, [1914] A. C. 132. 

F, Charge acquired by Limited Owner, 

(a) Tenant for Life, 

3581. Becoming entitled to charge — ^No merger.] 

— ^A mtge. deed to secure advances made for pay- 
ment of expenses incurred in obtaining Sc carry- 
ing into execution an inclosure Act is not rendered 
void by 41 Geo. 3, c. 109, s, 30, although it does 
not contain a proviso Sc covenant in the terms of 
that sect., if it contains nothing contrary thereto. 

A. a married woman, being tenant for life of 
lands allotted & exchanged under an Inclosure 
Act, in 1810, mortgaged them for one thousand 
years to B. to secure £105 advanced by him to 
pay her share of the expenses of the inclosure. 
B. died in 1812, Sc the husband of A. was his exor. 
Sc one of his residuary legatees. The term passed 
to A.’s husband as exor.. Sc he died in 1824. After 
the death of B. no interest was paid. Sc upon the 
death of A. the remainderman took possession. 
A.’s husband bequeathed all his property to A. Sc 
made her one of his exors., but she did not prove. 
In ejectment upon demises by the exor. of A. Sc 


oharge alive against a mesne inoum- 
branoe, wbioh, by the terms of the 
oontraot of purchase, express or im- 
plied, the purchaser was also bound to 
tiUsohaige.— B laks «. Bsatt, Bsatt 
V. Blajob (1S56), 5 Or. 359.-^AN. 
p. Validity of plea ,} — ^To an action 


upon covenant in a mtge. deft, pleaded 
that he had oonveyed the equity of 
redemption to B., who oonveyed it to 
the mtgee. in dlsoharge of the debt : — 
Held: a good equitable plea. — F or- 
BBST e. QiBSON (1890), 6 Man. L. R. 
612.— CAN. 


PART XIV. SECT. 4, SUB-SECT. 2.— 
F. (a). 

8681 i. Beeomino entUled to duurge — 
No werper.]— RjsDiNOTONr v, Rkdinq- 
TOM (1809), 1 Ball Sc B. 131.— IR. 
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Past XIV.— Dischabgb of Mobtgages. 


^BO by the exors. of A.'s husband t—ATeM .* the 
term OT one thousand years had not merged in 
A. 8 estate for life. Sc otat. Lunitations did not 
d. Francis v. Hare (1850), 16 
Xi« O* S* 203* 

Owner in lee subject to prior 

Ufe toteresta] — ^Testator, being the absolute bene» 
ncial owner of a trust fund, subject to his wife’s 
interest therein if she should survive him, borrowed 
part of the fund from the trustees on the security 
of a mtge. of an estate of which he was seised in 
fee.^ He afterwards made his will, whereby he 
devised the real estate to his wife for life, with 
remainder to pltf. in fee; & bequeathed “all 
& every the shares & sums of money in the public 
funds, or upon Govt, or real securities,” which 
he should die “ possessed of, or in anywise entitled 
to,” in trust for his wife for life, with remainder 
to pltfa for life, remainder to pltf.’s wife for life, 
remainder to pltf.’s children absolutely. The 
testator’s wife survived: — Held: there was no 
merger of the mtge. debt in the real estate. — 
Wilkes v. Collin (1869), L. li. 8 Eq. 338 ; 17 
W. R. 879. 


3588. Paying off charge — Charge kept alive.] — 

Where tenant for life pays off an incumbrance 
upon the estate, he shall be considered as a 
creditor for the money so x>aid, but where tenant 
in tail pays, it is in exoneration of the estate of 
which he may make himself absolute owner. — 
Jones v. Morgan (1783), 1 Bro. 0. C. 206 ; 28 1 
E. B. 1086. 

Annotations : — Refd. Burgos v. Mawboy (1823), Turn. & H. 
167 ; Aatloy v. Millufl (1827), 1 8ini. 2«8 ; Oolc v. Stutoly 
(1842), 6 Jur. 314j KouHlnffton v. Bouvorlc (1859), 7 
H. L. OaA. 558. Mentd. Dodson v. Hay (1791), .3 Bro. 
O. C. 405 ; Goodtitio d. Sweot v. Herring (1801), 1 East, 
264 ; Wykhani v. Wykham (1811), 18 Ves. 395 ; Hoo d. 
Thong V. Bedford (1815), 4 M. 8c S. 362 ; Jcrvolso v. 
Northumberland (1820), 1 Joe. & W. 559 ; Mollish r. 
Mollish (1823), 3 Dow. & Hy. K. B. 804 : Doo d. Bugnall 
e. Harvey (1825), 7 Dow. & Ry. K. B. 78 : Fethorston v. 
Fetherston (1835), 3 Cl. & Fin. 67 ; Douglas v. Congreve 
(1838), 1 Beav. 50; Kno v. Eiio (1847), 6 Hare, 171 ; 
Evans V. Evans, 11892] 2 Ch. 173 ; Van GrutUme. Foxwell, 
Foxwell V. Van Grutten, [1807] A. C. 658 ; lie Hobbs, 
Hobbs V. Hobbs, [1017] 1 Ch. 669. 


3684. .] — (1) A charge not ex- 

tinguished for the benefit of the estate, though 
satisfied by the tenant in tail, with the intention 
of extinguishing it, under the erroneous supposition 
that he was tenant in fee simple. 

(2) If a tenant for life pays off a charge on tlio 
estate, primd facie he is entitled to tliat charge 
for his own benefit with the qualification of having 
no interest during his life ; If a tenant in tail, or 
in fee simple, pays off a charge, that payment 
is primd fade presumed to be made in favour of 
the estate ; but the presumption may be rebutted 
by evidence (Lord Eldon, C.). — Buckingham- 
shire (Earl) v . Hobart (1818), 3 8wan. 186 ; 36 
E. R. 824, L. C. 

Annotations :~-As to (1) Consd. CHlTopd v. ClifTord (1852), 
9Harer675. As to (2) CSdmA. Astlcy r. Mlllos (1827), 
1 Sim. 298. RMd. Colo v. Stately (1842), 6 Jur. 314 ; 
Grice v. Shaw (1852), 10 Haro, 76. 

3585. •] — Tenant for life discliarging 

an incumbrance upon the estate is presumed to 
have intended to keep the charge alive against the 
inheritance for his own benefit, & the absence of 
an assignment will not conclude him ; but a similar 
presumption does not arise from the payment by 
a tenant for life of bond debts, which, even if 
assigned, only place him in the same position, as 
any other bond creditor. 

Testator, being indebted by bond, devised 


certain real estate to his son for life, with remainder, 
subject to a term for the payment of legacies, to 
his grandson in tail, & died. Upwards of twenty 
years after the date of the latest of the bonds, the 
tenant for life his assignee for value filed their 
bill against the tenant in tail & the legatees, 
alleging that the tenant for life had paid off the 
bonds, &> seeking to stand in the shoes of the 
obligees as against the inheritance. The tenant 
in tail pleaded the Stat. limitations, the other 
legatees did not : — Held : the payment of the 
bonds by the tenant for life did not constitute him 
an incumbrancer on the estate, & the bonds 
themselves, being more than twenty years old, 
the presumption was tliat they had been satisfied. 

Semble : the plea of the Stat. Limitations, under 
the circumstances, by the tenant in tail, enured 
for the benefit of all defts. — Morley v, Morlby 
(1856), 5 Do G. M. G. 610 ; 1 Jur. N. S. 1097 ; 
4 W. R. 75 ; 43 E. R. 1007 ; sub nom. Morx^KY v, 
Morley, Hariand r. Morley, 25 L. J. Ch. 1, 
L. C. 

Annotations : — Conid. He Taakcr, Houro v. I’aaknr. [1905] 

2 Ch. 587. Mentd. Roddam v. Morley (1856), 2 K. & J. 

336 ; Lawton r. Ford (1866), L. R. 2 Eq. 97. 

35 ge. Though ultimate fee in tenant 

for life.] — Pitt v. Pirr, No. 8621, post, 

8587. Though parent of remainder- 

men.] — When a tenant for life pays off a mtge. 
on the estate, the fact that he is the jiarent of those 
entitled in remainder is not of itself sufficient to 
rebut the pn^sumption that he intends to keep 
the charge alive for his own benefit . — He Hahvky, 
Harvey v, Hobday, [1896] 1 (Ui. 137 ; 65 L. J. Ch. 
370 ; 73 L. T. 613 ; 44 W. R. 242 ; 40 Sol. Jo. 
157, C. A. 

3588. Proof of intention.] — Gifford (Lord) 

IK Eitzhardingk (Ja>kd), No. 3689, post . 

3680. Reconveyance absolutely discharged 

from mortgage — Proof of intention to keep charge 
alive.] — A reversionary interest in trust funds was 
mortgaged by the reversioner. Ho afterwards 
on his marriage assigned the same interest, 
subject to the mtge., to trustees, on trust for his 
wife for h(*r life*, with nunainder to Idmself for 
his life, with rtimainders over. After the marriage 
ho paid off the mtge. debt out of his own moneys, 
& the rntgee. executed a deed which xmrported to 
reconvey th(j mtge^d. x>roi)erty to him “ aWolutoly 
discharged from ” the mtge. debt &> all claims 
under the mtge. deed. The solrs. who prepared 
the reconveyance were ignorant of the existence 
of the settlement. In an action by the reversioner, 
claiming to have the reconveyance set aside or 
rectified, he gave evidence tliat lie did not intend 
to pay off the mtge. debt for the benefit of the 
settlement, but that lie intended to keep the 
charge alive for his own benefit ; — Held : notwith- 
standing the form of the reconveyance, pltf* 
was entitled to liave the charge kept alive for his 
own benefit, & the sum secured by the mtoe* 
constituted a charge on the proxiorty having 
Xiriority over the settlement, ^ a declaration was 
made to that effect. — Gifford (Lord) v* Fitz- 
hardinge (IxiRD), [1899] 2 Ch. 32 ; 68 L. J. Oh. 
529 ; 81 L. T. 106 ; 47 W. R. 618. 

3590. Effect of lapse of time.] — Morley v. 

Morley, No. 3585, ante. 

8591. Charge for succession duty.] — ^In 

1864 J. purchased certain land in B., Ik on Aug. 4, 
1864, conveyed this land to the trustees of the 
will of testator P. by way of mtge. On Sept. 7^ 


858S i. Paying off charge^ Proof 
of intention.}— hisiMAr v- Wick^w 

(Eabl) (1873), 7 I. E. Eq. 192.— m. 
3^11. ,] — SuiTB o. Smith 


(1887). 19 L. R. Ir. 514. — IR. whether charge kept alive— Charge ex- 

anguished.^ — Re Toppin's Estate. 
q. Property demised without mention- 11915] 1 1. 11. 330. — IR. 
ing charge — Matter of indifference 
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Sect, 4. — By merger: Suh-eect, 2, F, (a) <£:(&),<£? G, 
(a) & (b) i.] 

1898, by an indenture made between J. of the one 
part, A E. of the other part, J. conveyed the said 
land in B. unto E. in fee simple subject to the 
payment of the principal moneys & interest 
secured by the indenture of mtge. of Aug. 4, 1864. 
By another indenture of same date, & made 
between the same parties, J. released unto E. his 
life estate & interest of the residuary estate ot 
testator F. Succession duty had not been paid 
by E. : — Held : the mtge. debt of £400 had not 
become merged in the said land in B., but passed 
by the residuary bequest of the personal estate 
of E. — Re Simmons, Dennison v, Orman (1902), 
87 L. T. 694. 

Land tax .] — See Land Tax, Vol. XXX., 

p. 311, Nos. 112, 113. 

8592. Paying Interest in excess of rents.] — 

Tenant for life in possession, having power to 
charge the inheritance with £20,000 & interest 
for his own benefit, executed the power, & assigned 
the charge as part security for a larger sum. 
The rents received from the estate were insufficient 
to pay the interest, & the tenant for life paid to 
the assignees of the charge this interest out of 
other moneys of his own ; but did so without 
giving any notice whatever to the remainderman 
of his intention to make the deficiency a charge 
on the inheritance. After the death of the tenant 
for life the remainderman claimed to redeem, & 
the assignees of the charge sought, as against the 
inheritance, to charge it with the amount of the 
deficiencies ; — Held : they were not entitled to 
do so. — Kensington (Lord) v, Boitverib (1859), 
7 11. L. Oas. 657 ; 29 L. J. Oh. 537 ; 34 L. T. O. S. 
16 ; 6 Jur. N. S. 106 ; 11 E. R. 222, IJ. L. 
Annoiaiiom : — Reid. Mayor v. Murray (1878), 8 Ch. D. 424 ; 

Noyo8 V. Pollock (188(1), 82 Ch. D. 53. Mentd. Bowlin v, 

Sheppard (1870), ID W. Ji. 253. 

(b) Tenant in 'Tail, 

3593. General rule — ^Payment of charge pre- 
sumed for benefit of estate.] — Jones v, Morgan, 
No. 3583, ante, 

3594. .] — Buckinghamshire (Earl) 

V, Hobart, No. 3684, ante, 

8595. Payment of charge — Under erroneous 
belief that he was absolute owner.] — Bucking- 
HAMSHIRE (Earl) v, Hobart, No. 3584, ante, 

8596. Tenant in tail in remainder — ^After- 

wards becoming entitled in possession — ^Assign- 
ment of mortgage term.] — Tenant in tail in 
remainder, after estates to A- for life, & to his 
first & other sons in tail, pays off a mtge. during 
the life of the tenant for life, takes an assignment 
to himself of the mtge. term, & afterwards comes 
into possession of the estate, A dies without 
issue : the mtge. is a subsisting charge for the 
benefit of his personiJ estate, there being no act 
to show a contrary intention. — Wigsell v. Wigsbli. 
(1826), 2 Sim. & St. 364 ; 4 L. J. O. S. Ch. 84 ; 67 
E. R. 886. 

Annotaliona : — Apld. Horton v. Smith (1858), iK, &. J, 624. 

Refd. Astley v. MilleB (1827), 1 Sim. 298. 

3597. .] — Tenant in tail in 

remainder expectant upon a preceding estate tail, 
purchased a mtge. on the estate A took an assign- 
ment to himself of the mtge. debt of the term 
by which it was secured. He subsec^uently became 
entitled to the estate as tenant in tail in possession, 
A. as such continued for six years in receipt of 


the rents ; after which he died without barring the 
entail or doing any other act indicative of an 
intention as to whether the charge should merge : — 
Held : the charge was kept ahve for the benefit 
of his personal representative. 

Whatever discrepancy may exist between the 
earlier & the later authorities, it is clear, according 
to the latter, that in all cases of a tenant in tail in 
possession paying off a charge upon the estate, 
unless he indicates, at the time of making the 
payment, or at all events subsequently, an intention 
to the contrary, it wiU be assumed that he intended 
such payment for the benefit of the estate. But I 
am not aware of any case in which it has been 
determined that where a tenant in tail in remainder 
pays off a charge before he becomes entitled in 
possession to the estate, the charge shall sink 
for the benefit of the estate (Page Wood, V.-C.). — 
Horton v. Smith (1858), 4 K. &; J. 624 ; 27 
L. J. Ch. 773 ; 6 W. R. 783 ; 70 E. R. 259. 

8598. Out of income — Before & after dls- 

entailment & resettlement.] — In 1904 pltf. became 
entitled as tenant in tail to the family estates, 
which were subject to heavy incumbrances. 
With his consent a considerable part of the 
income was applied in the reduction of the charges. 
In Feb. 1909, pltf. came of age &> disentailed & 
resettled the estate, becoming the first tenant for 
life. The same course as to payment off of 
incumbrances out of the income was continued : — 
Held: the presumption in favour of a limited 
owner who pays off incumbrances had not been 
rebutted, & the payments out of income were a 
charge on the inheritance in favour of the pltf. — 
Williams v, Williams-Wynn (1915), 84 L. J. Ch. 
801 ; 113 L. T. 849. 

Infant tenant in tail — ^Redemption of land tax.] — 

Sec Land Tax, Vol. XXX., p. 308, No. 92. 

G, Rebuttal of Presumption in favour of or against 
Merger, 

(a) Express Intention, 

8599. Express declaration prevents merger.] — 

A. mortgaged for five hundred years to B. After- 
wards he mortgages in fee to pltf., & B. assigned 
his mtge. to deft., who advancing more money, 
took a conveyance of the inheritance, with an 
agreement that the five hundred years term should 
be kept on foot as an additional security, but the 
term was never assigned over to a third person. 
It was agreed, that if the term had been kept 
regularly on foot, deft, would have been in the 
care of a third mtgee. taking in the first incum- 
brance to protect lumself by which he would have 
had the law on his side ; whereas here the term was 
merged upon the grant of the inheritance, there- 
fore at law it would be with pltf., who had the first 
mtge. in fee : — Held : pltf .*s conveyance of the 
inheritance interposing between the term &, deft.’s 
grant, the grant of deft, was void in law, the 
grantor having nothing in him, & the term could 
not be merged in a void grant of the inheritance, 
Ai deft, must be first paid his whole money. — 
Haskett v. Strong (1726), 2 Eq. Gas. Abr. 613 ; 

2 Stra. 689 ; 22 E. R. 515. 

3500 ^ .] — 'Qy the settlement in question, 

the father had charged a sum of £5,000, owing 
by him to his sister A. S., upon the estate, A, 
subject thereto, had settled the estate upon him- 
self for life, A then upon his daughter A her issue. 
He subsequently paid off the chaj^, A a deed was 
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executed by the settlor & the trustees of the 
settlement, by which it was declared that the 
trustees should hold the property to secure pay- 
ment of the said £5,000 to the settlor, as part 
of his personal estate, as it was secured by the 
settlement to the said A. 8. : — Held : the settlor 
had power to keep alive the charge, & the charge 
was still subsisting, & passed under a residuary 
bequest contained in the will of the settlor. — 
.Tameson V, Stein (1855), 21 Beav. 5 ; 25 L. .1. Ch. 
41 ; 25 L. T. O. 8. 300 ; 52 E. R. 759. 

3601. .] — By a settlement dated in 1821 

copyhold lands, which had been conditionally 
surrendered for securing certain mtges., were 
settled by testator, subject to the mtges., he at 
the same time covenanting to pay off same ; 
& there was a proviso, that as between testator, 
his heirs, exors., &; administrators, & the persons 
entitled under the settlement, the lands were to 
be the primary fund for payment of the same mtge. 
debts. In 1826 testator paid off the debts out of 
his own moneys, satisfaction was duly entered 
on the court rolls of the conditional surrender. 
In 1831 the lands were, under a power in tlie first 
settlement, resettled by testator his wife, 
but no notice was taken of the fact of repayment 
of the mtges. By his will testator directed all 
his debts, etc. to be paid out of the personalty 
only : — Held : the amount of the mtge. debts was 
to be considered as kept on foot as part of test/itor's 
personal estate. — P ears r. Weiuhtman (1856), 

2 Jur. N. S. 586. 

3002. Conveyance to trustee.] — Mtgee. 

purchasing an equity of redemption, preserves his 
mtge. unmerged by taking a conveyance to a 
trustee, with a declaration of his inUmtion to that 
effect. — B ailey c. Kicuaudson (1852), 9 ilare, 
734 ; 68 E. R. 711. 

Annotations : — ^Mentd. Barnhart r. (Jr^eiiHhleUlH (18ri3), i 

9 Moo. 1*. C. C. 18 ; Knifcht v. Bowyor (I8r>«), 2 Do (1. & J. 

421 ; Huntr. Luck, 11902J 1 Cli. 428 ; (IriMju v. Kiiolnbonr 

(1911), 104 L. T. 149. 

3003 . Declaration made before union of 

charge & estate.] — TyuwHirr v. TYuwiurr, No. 
3617, post 

3004 . Declaration that charge to be kept 

alive — ^For protection of mortgagee his heirs & 
assigns.] — Although a mtgee., who purchases the 
equity of redemption in the j>roperty, may by a 
declaration keejj the charge alive, the declaration 
cannot have the effect of converting tlie living 
charge into real proptu’ty & making it descend to 
his heirs in the event of his dying inUistate ; even 
though tlie declaration is tf) the effect that th«i 
charge is to be kept alive as a protection to the 
mtg^*., his heii-s A assigns, against subsequent 
incumbrancei*s, if any such there be, but for no 
other purpose. 

In 1866 A. mortgaged freeholds to 1). in Bm*. 
In 1867 D. charged his mtge. debt A created a 
term of 1,000 years to secure the charge;. In 
1868, D. foreclosed A., & between 1870 6c 1872 
mortgaged the fee to G. to secure sums amounting 
to £5,411. In 1872 1). by his marriage settlement. 


«dso charged the fee with £5,000, which sum, 
in the events which happened, became held in 
trust for him. In 1874 D.’s equity of redemption 
under his mtges. of 1870 to 1872 & his interest in 
the £5,000 were conveyed to G. subject to all 
existing charges & with a declaration against 
merger. In 1900 G. took a transfer of the charge, 
then reduced to £9,800, & term of years created 
by the mtge. of 1867 with a declaration against 
merger, & in 1902 iie deposited the deeds of 1866, 
1867 6c 1900 with a memorandum of deposit with 
M. by way of equitable mtge. On G.’s death, 
intestate, the question arose between his real 6c 
personal representatives whether the above- 
mentioned three charges of £9,800, £5,411 6c 
£5,000 or any of them had merged in the fee : — 
Held : the charges of £5,411 6c £5,000 had merged 
in the fee, for that it would be a fraud on M. to 
keep them alive against him in favour of G. his 
mtgor. — Re Gibbon, Moore v. Gibbon, [1909] 
1 Ch. 367 ; 78 L. J. Ch. 264 ; 100 L. T. 231 ; 53 
Sol. Jo. 177. 

(b) Implied Intention of Absolute Owner* 
i. Benefit of Owner, 

See Equity, VoI. XX., pp. 510, 511, Nos. 2383- 
2402. 

3605. Intention presumed from what Is beneflolal 
to owner.] — Gwillim v. Holland (1741), cited in 
18 Ves. p. 393 ; 34 E. Jt. 366, U C, 

Annotation Apld. KorboN r. Muirutt (1811). 18 Ven. 384. 

3606. .] — ^VVliere an old mtge. term of one 

l/liousand ytsars, creaU;d in 1727, was recognised 
in a marriage settlement of the owner of the 
inheritance in 1751, by whicli a sum was appro- 
priaU;d to its discharge ; no further notice was had 
>f it till 1802 ; when a deoci, t/O which the then 
owner of the inh(;ritanc(; 6i tiu; representatives 
>f the; ttirmors were part;ie*8, reciting that the term 
w'as still subsisting, conveyc;d it to others to secure 
i intge;. : — Held: it could not be prc;sumed to 
lave been surrendered against the t)wner of the 
nheritane;e, who wiis interested in upholding It. — 
OoE d. Graham v. Scoit’ (1809), 1 1 East, 478 ; 
103 E. H. 1088. 

■Inwdatum : — Reid. Doo (1. Bimlott v. Wrlicbto (1819), 2 
B. 8: Aid. 710. 

3607. .] — Mtge;. not m(;rg(;d by union with 

/he fee : the; actual inttuiiion, not established by 
/he acts of the party, preKutiu;d fr<»m the great(;r 
M.dvantag(; against mc*rger in favour of the personal 
reprtJseniativc;. . 

The (|uestion is upon the intention, actual or 
iresumed, 6c the p(;rs(jn in whom thtj interests are 
united. In most instances it is, witli reference to 
he party himself, of no wirt of use to have a charge 
»n his own est/ate ; 6c wluTe tills is the case, it 
will be held to sink, unlf;HH something shall have 
been done by him to keep it on foot (Grant, M.K.). 

When; no intention is f;xpr(;ssed, or the party 
:H incapable of expressing any, the ct. considers 
wliat is most advantageous to him (Grant, M.R.). 


PART XIV. SECT. 4, SUB-SECT. 2.— 
G. (b) i. 

3605 1. Intention presumed from whut 
is beneficial to aum«r. I—Croakek Sl 
Ubydon V. Bank of Nkw South 
Walks (1889), 10 N. S. W. Eq. 195 ; 
G N. S. W. W. N. 63.— AUS. 

3606 ii. .} — Emmons r. Crooks 

(1850), 1 Gr. 159. — CAN. 

8605 lii. .1 — Campbell r. .Spur* 

OKON (1878), 29 C. P. 8tf.— CAN. 

8605 iv. .1 — The question of 

interest governs merger in the absence 
of express intention. — ^M ac'Len.va.v r. 

J.— VOL. XXXV. 


OKAY (1888), 16 O. It. 321.— CAN. 

3605 V. .1 — Hkkvks v. Ko.nh- 

uui:k (1909). 10 W. L. Jt. G80 ; 2 
.Sask. L. K. 125.— CAN. 

3606 vi. .) — (lOPAL CriANOEK 

HRF.KMANY V, UkKEMBO CllUNUBK 
Holukr (1889), I. L. K. 16 Calc. 623. — 
IND. 

3605 vil. .1 — Where a mtgee. 

pays off prior incumbrances on the 
mtged. property, it Is to be presumed 
that lie does so with the intention of 
keepifig these incumbrances alive He 
using ttiem as a shield should occasion 


arise. — Ouu Nauain v. Hhaoi Lal 
( 1911), 1. L. U. 34 All. 102.— IND, 


3606 vill. — If it Is to the 

advantage of the person paying that 
the secnirity should tie kept alive, tlie 
law will uresuriie that he intended to 
keep it alive. — Mahaijikbumammal e. 
sriman Maihiwa Hiuhanta Uonaiiini 
Niiiiii, lyTD. (1912), 1. L. H. 35 Mad. 
642.— IND. 


3606 lx. .] — He Nunn*h Estate 

(1888), 2.3 L. K. Ir. 286.— IR. 

3605 X. .1 — He Qoplbt's Es- 

tate, (18961 I 1. R. 45.— IR. 


B B 
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Sect, 4 . — By merger : Svb-aecU 2, G. (6) i., it. 

Hi,] 

— ^Forbes v. Moffatt, Moffatt v. Hammond 
(1811), 18 Ves. 384 ; 34 E. it. 362. 

Annotations: — ^Apld. Clarendon v, Barham (1842), 1 Y. & 
C. Ch. Cas. 688 ; Davis v. Barrett (1851), 14 Bear. 542. 
Consd. Grioe v. Shaw (1852), 10 Hare, 76 ; Horton v. 
Smith (1858), 4 K. & J. 624 ; Richards e. Richards (1860), 
John. 754. Reid. Cole v. Stutely (1842), 6 Jur. 314 ; 
Faulkner v. Daniel (1843), 3 Hare, 199 ; Byam v. Sutton 
(1854), 19 Boav. 556 ; Johnson v. Webster (1854), 4 
De G. M. & G. 474 ; Swinfen v. Swinfen (No. 3) (1860), 
29 Beav. 199 ; Patten v. Bond (1889), 60 L. T. 583 ; Re 
French-Brewster's Settlmts., Walters v. Freiioh-Brewster, 
[19041 1 Ch. 713 ; Whlteley v, Delaney, [19141 A. C. 132. 
Menta. Graves v. Hicks (1833), 6 Sim. 391 ; Keoerh v, 
Keogh (1874), 22 W. R. 508 ; Ingle v. Yaughan' Jenkins 
(1900), 69 L. J. Ch. 618. 

8608. .1 — By a marriage settlement, 

£20,000, the fortune of the wife, was assigned to 
trustees upon trust, subject to life interests of the 
husband & wife, as to one moiety for the eldest son 
of the marriage, & as to the other moiety for the 
younger children. By the same settlement, a 
certain plantation in Jamaica, of which the 
husband was seised in fee simple, was conveyed to 
the use of trustees for a term of five hundred 
years, upon trust, if the husband should so appoint, 
to raise £10,000 for his absolute use, & subject to 
such term, & to the life interests of husband & 
wife, to trustees for one thousand years, upon 
trust to raise £20.000 for the eldest son, £10,000 
for the younger children, & again £10,000 for the 
eldest son. The settlement contained a proviso 
that the portions should be raised according to 
their priority, as stated in the settlement. Soon 
after the marriage the husband exercised his right 
of raising £10,000 for his own use, & for that pur- 
ose the trustees of the five hundred ycars^ term 
orrowed of the trustees of the wife’s fortune 
£10,000, & executed to the latter a mtge. of the 
premises comprised in the five hundred years’ 
term. The husband & wife died, leaving five 
children of the marriage ; the husband having 
by his will, after directing payment of his debts, 
& devising certain property not situated in 
Jamaica, (le vised all his residuary real & per- 
sonal property to his eldest son J., & appointed 
him his exor. Upon the death of testator, J. 
proved the will, acted as exor., & entered into 
ossession of the estates in Jamaica, of which he 
ept possession, paying the interest of the younger 
children’s fortunes, until 1837, when he became 
a lunatic, shortly after which he died intestate & 
unmarried, leaving the four younger children 
surviving him, of whom W. was his heir at law. 
No arrangement had ever been entered into 
amongst the children relative to the chargee in the 
settlement, nor was there any strong evidence of 
the intentions of J. as to the extinguishment of 
those charges to which he was entitled : — Held : 
under the foregoing circumstances, it was most for 
the benefit of J. that his charges on the Jamaica 
estate should be considered as not having been 
extinguished in the inheritance, & consequently 
they were not extinguished. — Clarendon (Earl) 
r. Barham (1842), 1 Y. & C. Ch. Cas. 688 ; 62 
E. R. 1073 ; sub nom, Ciarendon (Earl) v. 
Db Clifford (Dowager Lady), 6 Jur. 962. 

Annotations : — Apld. Davis v. Barrett (1851), 14 Beav. 542. 
Conid. Grice v. Shaw (1852), 10 Hare, 76. Reid. Byom 
V. Sutton (1854), 1 9 Beav. 666 ; Johnson v. Webster (1854), 
4 De G. M. &; G. 474. Mentd. Re Hunt, Ex p. Bimpson 
(1844), 14 L. J. Boy. 1 ; Hickling v. Boyer (1861), 3 Mao. 
& G. 635 ; Bond v. Enfirland (1855), 2 K. & J. 44 ; Swain- 
son «. Swainson (1856), 6 De G. M. & G. 648 ; Swalnson v, 
Swalnson (1858), 4 Jur. N. S. 1011 ; Richards v. Riohards 
(I860), John. 754 ; Ingle v. Vaughan- Jenkins (1900), 
69 L. J. Oh. 618. 

3609. .] — ^Merger of a charge in the inherit- 

ance is not to be assumed, if it would^be^contrary 


to the interest of the owner of the estate & charge. 
— ^Davis V. Barrett (1861), 14 Beav. 642 ; 61 
B. B. 394. 

Annotations : — Refd. Johnson v. Webstar (1854), 4 Do G. M. 

8l G. 474 : Richards v, Richards (1860)gJohn. 754. Mentd. 

Nelson v. Booth (1857), 6 W. R. 722 ; Kirkwood r. Thomp- 
son (1865), 5 New Rep. 445. 

8610. .] — Swinfen v, Swinfen (No. 3), 

No. 3620, poet, 

3611. .] — ^Tyrwhittv.Tyrwhitt,No.3617, 

post, 

3012. .] — Where the owner of an equity of 

redemption pays ofE a mtgee. &; takes an assign- 
ment of the mtge., & the documents or circum- 
stances show an intention to keep alive the security, 
it is not extinguished but enures for the benefit 
of the owner of the equity of redemption. 

Nothing, I think, is better settled than this, 
that when the owner of an estate pays charges 
on the estate which he is not personally liable to 
pay, the question whether those charges are to be 
considered as extinguished &; as kept alive for his 
benefit is simply a question of intention. You 
may find the intention in the deed, or you may 
fin(i it in the circumstances attending the trans- 
action, & you may presume an intention from 
considering whether it is or is not for his benefit 
that this charge should be kept on foot (Lord 
Macnaghtbn). — Thorne v, Cann, [1895] A. C. 11 ; 
64 L. J. Ch. 1 ; 71 L. T. 852 ; 11 R. 67, H. L. 
Annotations : — Consd. Crosble-Hill v. Sayer, [1908] 1 Ch. 

866. Refd. Liquidation Estates Purchase Co. v. 

Willoughby, [1896] 1 Ch. 726 ; The Ripon aty, [1898] 

P. 78 ; Capital & Counties Bank v. Rhodes, [1903] 1 Ch. 

631 ; Re Tasker, Hoare v. Tasker, [19051 2 Ch. 687 ; 

Whlteley v. Delaney, [1914] A. C. 132. Mentd. Thellusson 

V. Liddard, [1900] 2 Ch. 635 ; Re Routledge, Hummel v. 

Routledge, [1904] 2 Ch. 474. 

8618. .] — The purchaser of an equity of 

redemption took an assignment of a charge upon 
the property & paid off the incumbrancer. There 
being no evidence in the deed or the circumstances 
of any intention to extinguish the charge & it 
being for the purchaser’s benefit to keep it alive : — 
Held : the charge was not extinguished. — Liquida- 
tion Estates Purchase Co. v, Willoughby, 
[1898] A. C. 321 ; 67 L. J. Ch. 251 ; 78 L. T. 329 ; 
46 W. R. 589 ; 14 T. L. B. 296, H. L. 

Annotations : — Oonsd. Crosbie-Hlll v. Sayer, [1908] 1 Ch. 

866. Refd. Re Tasker. Hoare v. Tasker, [1906] 2 Ch. 687 ; 

Manks v, Whlteley, [1912] 1 Ch. 735. Mentd. Re Rout- 

ledge, Hummel v. Routledge (1904), 53 W. R. 44. 

3614. .] — By an indenture of lease dated 

Aug. 20, 1880, W. demised certain property to M. 
for a term of ninety five years at the rent of 
£222 5«. 6d. By a mtge, dated June 24, 1881, M. 
demised the term, less three days, at a peppercorn 
rent to H. to secure £2,000 & further advances. 
£8,000 was now due on the security. M. procured 
a conveyance of the fee on Mar. 27, 1882, & in 
1885 sold to F., the conveyance being expressed 
to be subject to the lease of Aug. 20, 1880, In 
July, 1902, M. became bkpt., his trustee disclaimed 
the lease, & on May 6, 1903, an order was made by 
the registrar of the Warwick county ct. that H.’s 
representatives should be excluded from all interest 
in the lease, dt that same should be vested in a 
purchaser from F., unless H.’s representatives 
declared their option to accept a vesting order of 
the lease. H.’s representatives did not appeal 
from the order in bkpcy., but now asked (a) a 
declaration that the term created by the lease of 
Aug. 20, 1880, subject to the sub-term created by 
the mtge. of June 24, 1881, became merged A 
extinguished on the conveyance of the fee to M. ; 
& (b) a declaration that H.’s representatives were 
entitled to the premises for the residue of the 
term created by the mtp[e., subject only to a p^per- 
comj^rent & the equity of redemption : — Held : 
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even if there were no estoppel, there was no 
merger, as it was for the benefit of M. & his 
intention to keep the term subsisting. — Lea v» 
Thursby, [1904] 2 Ch. 67 ; 73 L. J. Ch. 618 ; 90 
L. T. 667 ; 20 T. L. R. 470 ; 11 Mans. 161. 
Annot^i^ : — ^Reld. Re Fletcher, Reading v, Fletcher, [1917] 

3616, .] — Re Gibbon, Moore v. Gibbon, 

No. 3604, ante. 


ii. Subsequent Dealings with Property Charged, 

3616. General rule.i — Swinpen v. Swinpen 
(No. 3), No. 3620, post. 

3617. Only consistent with charge being kept on 
foot.] — ^Where a charge on an estate becomes 
vested absolutely in the owner of the inheritance 
of the estete, the three tests usually applied for 
ascertaining whether the charge has merged are : 
(a) whether there has been an actual expression of 
intention to that effect ; (h) whether the acts done 
by the owner of the estates are only consistent 
with the charge being kept on foot ; & (c) whether 
it is for the interest of the owner that the charge 
should not merge in the inheritance. 

A fund which was held in trust for A. for life, 
with remainder to B. absolutely, was lent by the 
trustees, B. & C., to B., on mtge. of his fee simple 
estates. By the mtge. deed, the trustees declared 
that they would hold the fund after the decease of 
A. for “ B., his exors., administrators & assigns, for 
his & their absolute benefit.” B. survived A. & 
died : — Held : this was not a sufficient indication 
of a contrary intention to prevent the merger of the 
charge in the inheritance. 

Three tests are usually applied for the purpose 
of ascertaining whether the owner of the charge 
intended that it should merge in the inheritance, 
at the time when he become entitled to the absolute 
interest of the charge. First, any actual expression 
of that intention ; secondly, where the form 
character of the acts done are only consistent with 
keeping the charge on foot ; & thirdly, such an 
intention may be presumed, when, though a total 
silence in all other respects pervades the matter, it 
appears that it is for the interest of the owner of the 
charge that it should not merge in the inheritance 
(Bomilly, M.B.). — Tyrwhitt v. Tyrwiiitt (1863), 
32 Beav. 244 ; 1 New Rep. 458 ; 32 L. J. Oh. 
653 ; 8 L. T. 140 ; 9 Jur. N. S. 346 ; 11 W. R. 
409 ; 55 E. R. 90. 

3618. Not referring to charge — Mortgage In fee — 
Subsequent will not referring to charge.] — A. 

devised his real estates to B. in fee, charged with 
£1,000, which he ga^ to B. in trust to be laid out 
for the separate use of C., his sister, for her life, 
&, after her decease, as she should by her will 
appoint, &, in default of appointment, to be 
retained by B. B. devised the estates to trustees 
in trust for C. & D. as tenants in common in fee, 
subject to his debts, etc. ; & by a codicil he directed 
his personal estate to be first applied in payment 
of his debts, legacies, etc. After B.’s death, the 
trustees conveyed the estates to C. & D. as tenants 
in common in fee, subject to the £1,000, & other 
incumbrances. C. & D. having agreed to make 
partition, one moiety of the estates was conveyed 
to C., in fee, subject to a term for indemnifying 
D. from the £1,000, & the other moiety was con- 
veyed to D. in fee. C. afterwards moitgaged her 
moiety in fee ; & by her wiU, without referring to 
the £1,000, disposed of her personal estate in general 


terms: — Held: the £1,000 was merged. — ^T ylbr 

V. Lake (1831), 4 Sim. 351 ; 68 B. R. 131. 

Annotation : — Apld. Rc Gibbon, Moore v. Gibbon, [1909] 

1 Ch. .307. 

3619. Devise of fee.] — ^A party who would 

become entitled to an estate, in the event of the 
death of certain persons without issue, paid off some 
mtges. to which the estate was subject, & had them 
assigned to trustees, in trust for liimself. He 
afterwards became absolutely entitled to the estate 
in possession. & being in possession of it, devised 
all his estates by his wiU, without in any way 
referring to the incumbrances on this estate : — 
Held : under the circumstances of the case, the 
incumbrances were no longer subsisting. — 
Selsey (Lord) v. Lake (Lord) (1839), 1 Beav. 
146 ; 8 L. J. Ch. 233 ; 48 E. R. 895. 

Annotation Refd. Rc Sharp, Maddlson v. Gill, [1908 

1 Ch. 372. 

3620. .] — ^Whon the owner of an estate 

in fee simple becomes entitled to a charge on that 
estate, prtmd facie the charge, in equity at least, 
merges in the inheritance uifiess the owner of the 
estate does some act to keep it alive, or unless, 
from the circumstances of the case, it would be 
for his interest that it should continue to be a 
subsisting charge. 

Devise by the owner in fee without mentioning 
a charge on it to which he was absolutely entitled, 
held to be some indication of his intention to merge 
it. Testator was owner in fee of an estate on which 
there was a charge of £6,000 to which he was 
absolutely entitled, & a subsequent charge of a 
jointure in favour of B. Testator devised the 
estate in fee to B. ; — Held : she took discharged 
of the mtge. — S winpen v. Swinfen (No. 3) (1860), 
29 Beav. 199 ; 4 L. T. 194 ; 7 Jur. N. S. 89 ; 9 

W. R. 175 ; 54 E. R. 603. 

Annotations : — Refd. Kooifh v. Koogrh (1874), 22 W. R. 508. 

Mentd. Northojr v, Paxtou (1888), 00 L. T. 30. 

3621. Devise for life — Charge vested In 

trustee for owner.] — (1) A mtge. on an estate was 
paid off by a party having a life interest, with an 
ultimate remainder to himself in fee, & having 
power to appoint to his wife for her life, which 
he afterwards exercised. The debt & a mtge. 
term were assigned to a trustee for him, who 
executed a declaration of trust : — Held : the debt 
had been kept alive for his benefit. 

(2) A mtge. created on an estate for the payment 
of the greater part of the purchase-money, was 
afterwards paid off by the owner in fee & assigned 
to a trustee for him. He afterwards, by will, 
devised a life interest in all his real property to his 
wife, & subject thereto, devised the same upon 
trust for other persons ; — Held : this charge was 
merged in the inheritance. — ^P itt v. Pitt (1856), 
22 Beav. 294 ; 27 L. T. O. S. 257 ; 2 Jur. N. S. 
1010 ; 52 E. B. 1121. 

iii. Transfer of Charge to Trustee. 

3622. General rule.] — Where the same person 
becomes absolutely entitled to an estate &; a sum 
of money charged upon it, the charge will be 
deemed extinguished, unless it appears that the 
owner intended otherwise. 

For the purpose of showing the Intention, 
evidence direct & presumptive may be resorted to. 
A transfer to a trustee must be considered as one of 
the groimds rebutting the presumption of merger ; 
but does not amount to decisive evidence against 
the presumption. 
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Sect 4. — By merger: Svb-sect. 2, 0, <6) UL & iv., (c) 
(d ) ; sub-sect, 3, A. <fe BJ] 

A., the owner in fee of an estate, paid off a 
mtge. in fee existing on it, which in 1807 was 
transfer] ed to a trusts, in trust for A., her heirs, 
exors., administrators, & assigns, respectively ” ; 
& the trustee convenanted to convey to A., her 
heirs or assigns, or unto such other person or 
persons, & in such manner form as A., her 
heirs, exors., administrators, or assigns should 
direct. A. devised the estate to a trustee to pay 
certain specified legacies, & subject thereto, she 
devised it to C. in fee, & upon or for no other use, 
trust, intent, or purpose whatsoever.” A. died 
in 1832 : — Held : the mtge. had merged. 

The presumption being, that when the owner of 
an estate pays off a charge, he does it for the relief 
of the estate, a contemporaneous transfer of the 
charge to a trustee must be considered as one of 
the grounds upon which the presumption may be 
rebutted ; but no instance has been cited in which 
such a transfer has of itself been held to be decisive 
evidence against the presumption, & I am of 
opinion that it ought not to be so (Lord Lanq- 
DALE, M.B.). — Hood v. Phillips (1841), 3 Beav. 
613 ; 49 E. R. 202. 

Jnnotatims Pitt r. Pitt (1856), 22 Beav. 294. 

Reid. He Tasker, Hoare v. Tasker, [1905] 2 Ch. 587. 

8628. Subsequent devise for life.] — ^Pitt v. Pitt, 
No. 3621, ante. 

iv. Other Acts of Ovmer, 

3624. Devise bequest by mortgagor of all real 
& personal estate to mortgagee — Mortgagee retain- 
ing part of debt out of personalty — Devise by mort- 
gagee with liabilities.] — A., the owner of a freehold 
estate, subject to a mtge. in fee to secure £1,300, 
devised & bequeathed his real & personal estate 
to B. the mtgee, B., in his residuary account, 
stated that he had retained £467, out of the personal 
estate, towards payment of his mtge. debt. After- 
wards, B. devised the property to three relatives 
of A., ” provided they undertake to receive the 
same with all the liabilities attaching thereunto ” : 
— Held : ( 1 ) under the circumstances, the mtge. had 
not merged in the fee ; (2) the three took the estate 
subject to the payment of the balance of the mtge. 
debt. — Hatch v. Skelton (1855), 20 Beav. 453 ; 
62 E. R. 678. 

8625. Devise subject to mortgage — ^Mortgagor 
appointed executor & residuary legatee of mort- 
gagee — ^Nonpayment of interest after mortgagees 
death— Deeds in hands of mortgagor.] — By his 

will dated Aug. 5, 1919, testator devised his lands 
in Herts unto & to the use of trustees upon trust 
for sale as therein mentioned & to hold the pro- 
ceeds of sale “ upon trust to pay the costs of such 
sale & to discharge repay all mtge. debts secured 
on the said estate,” then subject to certain 
other payments upon trust to pay the net proceeds 
of sale to his brother. By a codicil dated Sept. 7, 
1920, testator, after maJdng certain devises 
bequests not material to be stated, confirmed his 
will. Part of the property in Herts had been 
charged by testator’s predecessor in favour of 
M. G. to secure a loan of £2,500 by a deposit of 
title deeds coupled with a memorandum under- 
taking to execute a legal mtge. when required to 
do so. Testator had himself also charged another 

art of the estate to M. G. to secure a loan of £5,000 

y a deposit of title deeds & an agreement b^ which 
he agreed to repay the principal money & interest 
& also agreed to execute a legal mtge. when 


I required to do so. By her will dated Nov. 11, 
I 1919, M. G., who died without either of the 
equitable mtges. having been paid off, appointed 
testator & another her exors. & residuary legatees. 
The will was duly proved by both exors. on Aug. 27 , 
1920, & testator died on Sept. 18, 1920. There 
was evidence that testator’s share in the residue 
of M. G.’s estate would exceed the two principal 
sums, but that the estate had not been fiuly 
administered at the death of testator. The title 
deeds deposited to secure the loan of £2,500 were 
after testator’s death found amongst his papers. 
The other title deeds were in the hands of M. G.’s 
solrs. No interest had been paid on the mtges. 
since M. G.’s death, but it had been regularly 
paid by testator up to then : — Held : the result 
of testator being the mtgee. ’s exor. was that he 
had to be treated as having in his hands on the 
mtgee.’ 8 death the amount owing on the mtges. 
as part of her estate, but on the evidence he must 
be treated as having intended to discharge them 
out of his share of the mtgee. ’s estate. The 
charges were therefore no longer subsisting at the 
date of his death, — Re Greg, Fobdham v. Greg, 
[1921] 2 Ch. 243 ; 91 L. J. Ch. 48 ; 126 L. T. 826. 

(c) Incapacity of Owner, 

Infant owner.] — See Equity, Vol. XX., p. 509, 
Nos. 2367-2370. 

Lunatic owner.] — See Equity, Vol. XX., pp. 
509, 610, Nos. 2371, 2372. 

(d) Evidence, 

3626. Proof of intention — By correspondence 
between solicitors.] — After a decree in a foreclosure 
suit to which both the mtgor. & the first & second 
mtgees. were parties, the pltf., the first mtgee., 
purchased the equity of redemption from the 
trustee in bkpcy. of the mtgor., & by the deed of 
assignment, in consideration of £1,380, the sum 
due on the first mtge., retained by the first mtgee, 
” in full satisfaction ” of his debt, & of £20 paid to 
the trustee, making the purchase-money of 
£1,400, the trustee assigned the mtged. property 
to the first mtgee., ” subject to the aforesaid 
claim ” of the second mtgee. The value of the 
mtged. property did not exceed £1,380. The 
second mtgee. contended that the effect of this 
purchase wae to extinguish the first mtge. debt, 
& to let in his own charge as a first incumbrance. 
A correspondence took place between the solrs. 
of the first mtgee. & the trustee at the time of the 
purchase : — Held : the question being one of 
intention, a correspondence between the solrs. 
of the first mtgee. & the trustee in bkpcy. at the 
time of the purchase, was admissible in evidence, 
on the question whether it was intended to keep 
the first mtge. alive. — Adams v, Angell (1876), 
6 Ch. D. 634 ; 46 L. J. Ch. 54 ; 25 W. R. 139 ; 
affd, on other groimds (1877), 6 Ch. D. 644, C. A. 
AnnotatwnB : — ^Refd. Re Pride, Shackell v. Colnett, [1891] 

2 Ch. 135 ; Mlnter v. Carr, [1894] 3 Ch. 498 ; Thorne v. 

Cann, [1895] A. C. 11 ; Liquidation Estates Purchase Co. 

V. Willoughby, [1898] A. C. 321 ; The Bipon aty, [1898] 

P. 78 ; In^le v. Vaugrhan 'Jenkins (1900), 69 L. J. Ch. 618 ; 

Nicholas v. Kidley, [1904] 1 Ch. 192 ; Crosbie-Hlll v. 

Sayer, [1908] 1 Ch. 866 ; Whlteley v. Delaney, [1914] 

A. C. 132. 

Sub-sect. 3. — ^Merger of Lower in Higher 
Security. 

A, In General, 

3627. General rule.] — It is a general rule of law, 
that a party by taking or acquiring a security of 
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r. ReUaee — Strong evidence negativing inteniion^To keep charge alive .] — Bucklby v. Wilson (1861), 8 Or. 666.— CAN. 
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^her nature in legal operation than the one 


a t 

he already possesses, merges & extinguishes his 
leg^ remedies upon the minor security or cause of 
action, that is to say the taking a bond or covenant 
or the acquiring a judgment for a simple contract 
^Dt m^ges & extinguishes the simple contract 
(I^RD Turner, 0.). — Owen v. Homan (1851), 
3 Mac. & G. 378 ; 20 L. J. Oh. 314 ; 18 L. T. O. S. 

S ^15 Jur. 339 ; 42 E. 11. 307, L. C. ; affd. 
on other grounds (1863), 4 H. L. Cas. 997, H. L. 

Newton v. Chorlton (1853), 2 Drew. 
33^ NorUi British lusoe. v. Lloyd (1854), 10 Exch. 523 ; 
p^es V. Stalnbank (1855), 6 De G. M. &: G. 679 ; Price 
(1855), 24 L. J. Q. B. 130 ; Gardner v. Chapman 
(I860), 6 Jur. N. S. 1254 ; General St.eam Navigation Co. 

® ^ N. S. 650 ; Way i?. Hearn (1862), 
IJ C. B. N. S. 774 ; Lee v. Jones (1864), 17 C. B. N. S. 
482 ; Bateson v. Gosling (1871), L. R. 7 C. P. 9 ; Oriental 
Ilnancial Corpn. v. Overend, Gurney (1871). 7 Ch. App. 
142 ; Muir v. C^a^vfo^d (1875), L. R. 2 Sc. & Div. 456 ; 
Duncan, Fox v. North & South Wales Bank (1880), 6 
^PP* Cas. 1 ; Rouse v. Bradford Banking Co., [1894] 
2 Ch. 32 ; Nicholas v. Ridley. [1904] 1 Ch. 192 ; Viola 
V. Anglo-American Cold Storage Co., [1912] 2 Ch. 305. 

3628. .] — Pltfs. lent M. £650 on the security 

of a mtge. of certain property, with a covenant by 
M. to repay the £650, with interest at 5 per cent., 
on June 22, 1864 ; & as the mtge. was not a 
sufficient security for more than £500, the loan 
was made on the further security of tlie pro- 
missory note of M. two sureties for £150, pay- 
able on demand, with interest at 4i iier cent 
The promissory note, which it was agreed between 
pltfs. & M. should be a collateral security to the 
mtge. deed, was made & given to pltfs. on I)cc. 7, 

1 863, when £150, part of the loan, was advanced to 
M. ; but the mtge. deed was not executed until 
Dec. 22, 1863. The deed contained no reference 
to the note, A the sureties who signed the note 
were not parties to the deed : — ffe/d : the debt 
secured by the note did not merge in the deed, 
&, though the remedy on the covenant could not 
be enforced before June 22, 1864, time was not 
given to M. so as to discharge the liability of the 
sureties on the note. — Boaler v. Mayor (1805), 19 
C. B. N. S. 70 ; 34 L. J. C. P. 230 ; 12 D. T. 457 ; 
11 Jur. N. S. 565 ; 13 W. 11. 775 ; 144 E. K. 714. 

Annotationa : — ^Re!d. Stamps Comr. v. Hope, [18911 A. 

476 ; Westmoreland Green & Bine Slate Co. v. Fcllden, 
[1891] 3 Ch. 15. 


3629. Mortgage for part of debt — ^Not merged in 
subsequent mortgage for whole debt.] — Creditor 
having a mtge. on tlie funds of his debtor for part 
of his debt, does not necessarily surrender that 
mtge. or lower its priority, by taking a subsequent 
mtge. on the same funds for the whole of the debt. 

A., a creditor, having a security for his debt 
upon funds of debtor, takes afterwards, either 
alone, but on behalf of himself &; B. another 
creditor of the same debtor, or jointly with B., 
a security for both debts on the same funds which 
were the subject of A.’s separate security. A. 
does not thereby necessarily relinquish the separate 
security or alter its precedence. — Miln v, Walton 
(1843), 2 Y. & C. Ch. Cas. 354 ; 7 Jur. 892 ; 63 
E. R. 156. 


B, Mortgage to Secure Existing Debt, 

3630. Specialty liability not co-extensive with 
simple contract liability — Joint & several promis- 
sory note — Mortgi^e by one of the makers.] — 

Where B,, being indebted to A., procured C. to 


join with him in giving a joint & several pro- 
missory note for the amount, & afterwards 
having become further indebted, &; being pressed 
by A. for further security, by deed, reciting 
the debt, & that for a part a note had been given 
by him (B.) & C., & that A. having demanded 
payment of the debt, B. had requested him to 
accept a further security, assigned to A. all his 
household goods, etc., as a further security, with 
a proviso, that he should not be deprived of the 
possession of the property assigned until after 
three days’ notice ; — Held : this deed did not 
extinguish or suspend the remedy on the note, but 
that A. might, notwithstanding the deed, sue 0. 
at any time. — Twopenny v. Young (1824), 3 
B. & C. 208 ; 5 Dow. & Ry. K. B. 259 ; 107 E. R. 


711. 

Annataiwna .•—Apld. Ansell v. Baker (1850), 15 Q. B. 20. 
Reid. Re Barrow & Goddes, Ex p. ChriRty (1832), 2 Deac. 
& Ch. 166 : Price v. Moultmi (1851 ), 10 C. B. 661 ; Stamps 
Comr. V. Hope, [1891] A. C. 476. Mentd. Boil v. Banks 
(1841). 3 Man. & G. 258 ; Re Keasley, fJxp. Pounell (1841), 

2 Mout. 1). & De G. 273 ; Owen v. Homan (1851), 3 Mac. 
& G. 378 ; Newton v. Chorlton (1853), 10 Hare, 646 ; 
Bingham v. Corbitt (1863), 11 W. li. 232 ; Oriental 
Financial Corpn. v. Overond, Gurney (1871), 7 Ch. Anp. 
145, n. ; Westmoreland Green & Blue Slate Co. v. Fieiden 
(1891), 65 L. T. 428. 

3631. .]— If one of two makers of 

a joint & several promissory note gives the holder 
a deed of mtge. to secure the amount, with a 
covenant to pay it, the other maker is not tlieroby 
discharged ; for the remedy on the specialty is not 
co-extensive with the remedy on the note. — 
Ansell V. Baker (1850), 15 Q. B. 20 ; 15 L. T. O. S. 
559; 117 E. R. 365. 

AnnotcUima : — Apld. Sliarpo r. Gibbs (1864), 16 C. B. N. S. 
627 ; Boaler v. Mayor (1865), 19 C. B. N. H. 76. Mentd. 
Westmoreland Green & Blue Slate Co. v. Folldon, [1891] 

3 Ch. 15. 


3632. Mortgage by two of three debtors.] — 

Three persons were owners of some propei’ty, & 
they employed pltf. to let it for them, & two of 
them executed a mtge. deed securing to him the 
amount of his bill ; in an action of assumpsit 
against the three for the amount of the bill : — 
Held: the action would lie, as the specialty 
liability not being co-extensive with the simple 
contract liability, the latter was not merged in the 
former. — Sharpe v, Gibbs (1861), 16 C. B. N. S. 
527 ; 12 W. R. 711 ; 143 K. K. 1234. 

Annotation : — Apld. Boaler v. Mayor (1805), 19 C. B. N. S. 
76. 


3633. Question of intention — Deposit of under- 
lease as security — Subsequent deposit of head lease 
to secure further advance.] — Bkpt. being the 
lessee under a lease for forty-six years subject to 
a former lease for twenty years deposited it by 
way of equitable mtge?. He afterwards pur- 
chased the remainder of the term granted by the 
first lease, deposited that lease also with the 
same parties for securing a further sum : — Held : 
the first lease was not under these circumstances 
merged in the second, & the depositaries were good 
equitable mtgees. under both deposits. 

Merger & extinguishment are now considered 
as matter of intention (Sir .John Cross). — Re 
Dix, Exp. Whitbread (1841), 2 Mont. D. & De G. 
415, Ct. of R. 

3634. Presumed intention — Bill of sale securing 
sum secured by earlier bill of sale & further 
advance.] — At the time when a bill of sale was 
executed, the mtgee. had notice of an act of 


PART XIV. SECT. 4, SUB-SECT. 3.— B. 

t. Oeneral raU .\ — There 1 h no merger 
of a simple contract debt in a higher 
security, if such security is merely 
collateral, & the remedy is left on the 
simple contract debt. — ^Wexbourne v. 
J. I. Cabb Thbbshing Machine Co. 


(Alta.), 11917] 2 W. W. K. 160; 34 
D. L. H. 363. -can. 

a. PromUaory note initt nwrtgaye .] — 
Faikman V. Maybee (1858), 7 C. V. 
407.— CAN. 

b. .] — Bank of Upper Canada 

V. Babtleti &, 0*Harb (1862), 12 


C. P. 238.— CAN. 

0. .] — Gore Bank v. McWiiik- 

TEH (1868), 18 C. P. 293.— CAN. 

d. .J — Northern Crown Bank 

V, Elfobd & COKNIHH, [1917 ] 2 W. W. R. 
109 ; 10 Sask. L. R. 96 ; 34 D. L. R. 
280.— O AN. 
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XV,] 

bkpcy. committed by the mtgor., upon which he 
was afterwards adjudicated a bkpt. The money 
secured by the deed consisted in part of a sum paid 
by the mtgee. in dischai'ge of the claim of the 
holder of two prior registered bills of sale executed 
before the act of bkpcy. was committed. The 
old bills of sale were not transferred to the new 
mtgee., & satisfaction of them was entered up. 
The new bill of sale was registered : — Held : the 
new bill of sale was valid as against the trustee in 
the bkpcy. to the extent of the sum paid to the 
prior mtgee. — lie James, Ex p. Harris (1874), 
L. B. 19 Eq. 253 ; 44 L. J. Bey. 31 ; 31 L. T. 621 ; 
23 W. R. 536. 

Sccy also. Bonds, Vol. VII., pp. 192 ct aeq.. 
Contract, Vol. XII., pp. 515 ci seq. 

C. Effect of Judgment for Mortgage Debt 

3635. Judgment obtained on covenant — ^Mort- 
gage security still available.] — A mtgee., who 
recovers judgment upon his bond or covenant, 
cannot, so long as the judgment remains in force, 
sue his debtor upon the same bond or covenant, 
but he does not thereby lose his collateral secuiity 
(WiGRAM, V.-O.). — Lloyd v. Mason (1845), 4 
Hare, 132 ; 14 L. J. Ch. 257 ; 9 Jur. 772 ; 67 
E. B. 590. 

AmKitaJLions : — Mentd. Morgan v. Taylor (1859), 5 C. B. N. S. 

65;i ; O’Brien v. Lewis (1863), 3 De G. J. & Sm. 606. 

.] — See, further, Judgments, Vol. 

XXX., pp. 164-165, Nos. 334, 336-338. 

3636 , ,] — Costs & expenses properly 

incurred by a mtgee. in relation to the mtged. 
projierty, <to which the mtgor. will be compelled 
to pay as a condition of being allowed to redeem 
the property, do not constitute a debt in respect 
of which an action can be maintained by the 
mtgee. against the mtgor. 

No doubt if the debtor in his character of mtgor. 
claimed to redeem the mtge., the ct. would not 
grant him that which originally was an indulgence, 
a departure from the strict tenor & his legal right, 
without imposing upon him the condition of pay- 
ing the mtgee., not only the debt wliich he had 
contracted to pay by his covenant but any 
expenses which had been properly incurred by 
the mtgee. in her position as such. But that is 
an entirely dilierent thing from saying that an 
action of debt could be maintained by the mtgee. 
against the mtgor. for those expenses (Cotton, 
L..J.). — Re Sneyd, Ex p, Fewinqs (1883), 25 
Ch. D. 338 ; 53 L. J. Ch. 545 ; 50 L. T. 109 ; 32 
W. R. 352, C. A. ; revsg, 8. C. sub nom. Re Sneyd, 
Exp. Oxford (Bp.), 62 L. J. Ch. 724. 

Anjwkdions : — Coiud. Wales v. Carr, U»02] 1 Ch. 860. 

Reid. Arbuthiiot v. Bunsllall (1890), 62 L. T. 234 : Faber 

V. Lathom (1897), 77 L. T. 168; Eoonomio Life Assco. 

Soc. V, Usborno, [1902] A. C. 147. 


3637. Void legal mortgage — ^E()ultable mortgage 
revived.] — ^An equitable mtge., with agreement for 
legal mtge. Then an act of bkpcy. ; then a legal 
mtge. : — Held : legal mtge. invalid, but that 
equitable mtge. was not merged, but revived. — 
Re Emery, Exp. Harvey (1839), Mont, dfc Ch. 261 1 
3 Deac. 547 ; 4 Deac. 52, Ct. of R. 

3638. Deposit of policy as security lor costs — 
Subsequent mortgage of policy for advances only.] — 
A Bolr. took a deposit of a policy of assurance 
from a client to secure costs, but without a memo- 
randum to that effect. Subsequently a mtge. was 
executed, assigning the policy as a security for 
sums already advanced & thereafter to be 
advanced, but it made no mention of the costs : — 
Held : the deposit for costs merged in the subse- 
quent mtge., & after the payment of the sums 
advanced oy way of loan the solr. had no further 
lien on the proceeds of the policy. — ^Vaughan v. 
Vanderstegen (1854), 2 Brew. 289 ; 61 E. B. 
730 ; 8uh nom. Vaughan v. Vanderstegen, Be 
Annesley, 2 Eq. Rep. 1257 ; 23 L. T. O. S. 
328. 

AnnotaHon : — ^Msntd. London Chartered Bank of Australia 

V. Lornpridre (1873), L. R. 4 P. O. 672. 

3630. Loan to pay off legal mortgage — Secured 
by equitable mortgage.] — C. held two properties, 
one. The Cedars, as trustee for his wife, pltf., & 
the other, the Riding School, in his own right. 
These properties were, with the consent of Ids wife, 
mortgaged to T. for £2,000. Afterwards C. came 
to M., &> without disclosing the above facts, 
borrowed £1,200 from him on the representation 
that he woidd with it pay oft* a mtge. of that 
amount on The Cedars & transfer the mtge. 
to M. M. advanced the £1,200 & with £1,000 of 
it C. paid off half of his principal to T. In Jan. 
1893, C. informed M. that the £1,200 did not 
entirely pay off T.’s charge, & C. on same day 
executed an equitable mtge. on The Cedars to 
M. to secure the £1,200, merely reciting that the 
£1,200 had been advanced to enable C. to pay off 
a then existing mtge. : — Held : the charge on 
The Cedars & the Riding School was kept alive 
in equity in favour of M. to the extent of £1,000 
in BO far as that could be done without prejudicing 
the rights of T. or pltf. ; & that M. did not lose 
this charge by taking the equitable mtge. for 
£1,200, there being thereby no release or ex- 
tinguishment of the prior charge, & no merger 
of the securities, neither the debts secured 
nor the securities being identical, nor the remedies 
given by them co -extensive. — Chbtwynd v. 
Allen, [1899] 1 Ch. 353 ; 68 L. J. Ch. 160 ; 80 
L. T. 110 ; 47 W. R. 200 ; 43 Sol. Jo. 140. 
Annotation Apld. Butlorr. Rice, [1910] 2 Ch. 277. 

3640. Charges kept alive to preserve priority.] — 
Crosbie-Hill V. Sayer, No. 3666, ante. 
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Part XV. — Avoidance of Mortgages. 


Bankruptcy of mortgai^or.] — See Bankruptcy, 
Vols. IV., V., pp. 53, 66-60, 878, Nos. 444, 480- 
684, 7293. 

Bargains with expectant heirs.] — See Fraudu- 
lent & Voidable Conveyances, Vol. XXV., pp. 
270, 275, 276, 277, 278, Nos. 948, 990-1004, 1011- 
1023, 1028-1030, 1034, 1036. 

Circumstances arising from relationship of parties 
—Parent & child.]— Contract, Vol. XII., p. 
103, No. 629. 

Husband & wife.] — See Husband & Wife, 

Vol. XXVII., p. 168, Nos. 1368, 1369. 

Infant & guardian.] — See Infants, Vol. 

XXVIII., p. 194, No. 628. 

Solicitor & client.] — See Solicitors. 

Immoral consideration.] — See Contract, Vol. 

XII., p. 277, No. 2273. 

3641. Fraud — Want of consideration.] — A solr., 
A., was intrusted by a client, B., with money to be 
lent on nitge. ; A. appropriated it to his own use, 
& afterwards, being pressed by B., obtained from 
another client, C., fraudulently, & without con- 
sideration, mtges. of equitable estates belonging 
to C,, which he handed over to B. A. soon after 
became bkpt., & nearly three years afterwards C. 
discovered, for the first time, the nature of the 
transaction between A. & B., whereupon he filed 
a bill against the latter to be relieved from the 
mtges. ; — Held : ho was entitled to the relief 
sought & his claim had not been barred by 
acquiescence or confirmation whilst he was 
ignorant of the facts constituting his equity. — 
Wall v. Cockerell (1863), 10 II. L. Cas. 229; 
1 New Kep. 486 ; 32 L. J. Ch. 276 ; 8 L. T. 1 ; 
9 Jur. N. 8. 447 ; 11 W. B. 442 ; 11 E. B. 1013, 
H. L. 

Anruiiations : — Distd. London Freehold & Leaseliold Pro- 
perty Co. V, Suffleld, [1897] 2 Ch. 608. ReW. Spaight v. 

Cowne, Edwards v. Spnight (1863), 1 Hern. & M. 359; 

Mollettr. Robinson (1870), L. R. 5 0. P. 64(5. 

3642. Misrepresentation — Fraud.] — Pltf. redying 
upon a false representation of her solr. that it was 
necessary to raise money to pay off an old mtge. 


on her sister’s estate, & that she herself would not 
incur any liability by so doing, executed a mtge. of 
her estate in favour of deft. The solr. applied the 
mtge. money for his own purposes, & the fraudu- 
lent nature of the transaction was not discovered 
until his death : — Held : the mtge. must be set 
aside.— Lee v. Angas (1866), 7 Ch. App. 79, n.; 
15 L. T. 380 ; 15 W. B. 119 ; affd. (1868), 7 Ch. 
App. 80, n., L. JJ. 

3643. Registered tlUo.]— A son who 

was heir-at-law to his father, who was one of the 
exors. & trustees of his father’s will, though he had 
not proved the will, & whose Christian names & 
description were identical with those of his father, 
after his father’s death, executed mtges. of fr©®* 
hold & leasehold property of the father & appl^d 
the mtge. money to his own purposes. He 
handed over the title deeds to the mtgees. The 
transaction took place without the knowledge of 
his mother ^ sister, who were co-trusteos & co- 
extriccs. with him, & who had proved the will. 
The will had not been registered in the Middlesex 
Begistry, though the property was situate in that 
county. The mtge. deeds were registered. They 
purported to the executed by the absolute owner 
of the property, &> the solr. who acted for both 
parties believed the son to bo the absolute owner. 
The son told him nothing about the father’s will. 
The solr. searched the Middlesex Begistry. The 
son took a beneficial interest under the trusts of 
the father’s will. After the son’s death the fraud 
was discovered, & the mother & sister, as trustees 
of the father’s will, brought an action against the 
mtgees., claiming a declaration that the mtges. 
were voi<i against them, & delivery up of the 
title deeds. The other beneficiaries under the 
will were made defts . : — Held : the son in executing 
the mtge. deeds was personating his father ; the 
dcicds were forgeries & passed nothing to the 
mtgees., except the son’s beneficial interest under 
the father’s will ; & the mtgees. could obtain no 
title by virtue of Middlesex Begistry Act, 1708 


PART XV. 

e. Circumstancea arising from re- 
lationship of parties — Husband d: wife,] 
— Smith v. Doll (1911), 16 W. L. 11. 
471 ; 3 Alta. L. R. 383.— CAN. 

1, .] — Royal Trust Co. 

r. Lloyd (1915), 32 W. L. 11. 354 ; 9 
W. W. R. 122; 25 D. L. R. 802.— 
CAN. 

g, .] — ^A wife at tho request 

of her husband executed a mtge. in 
favour of a bank in order to relieve 
the husband from pressure by the bank 
for payment of a debt. The evidence 
disclosed that there was no undue 
influence exercised by the husband, but 
she signed the instrument without 
obtaining any independent advice. In 
an action to set aside the mtge. : — 
Held : a mtge. executed in the cir- 
cumstanoes was binding upon the 
maker. — Simmons v. Royal Bank of 
Canada (1915), 33 W. L. R. 363 ; 22 
B. C. R. 369.— CAN. 

h. Duress,] — ^A person having 

been arrested on a charge of obtaining 
money imder false pretences, agreed, 
in presence of the magistrates who had 
issued the warrant, to execute a mtge. 
on his farm to secure the amoiuit, 
whereupon he was discharged, & ho, 
with complainant, went &. 'gave iri- 
struotious for the conveyance, whicti 
he subsequently execute. The ct., 
under the ciroumstanoes, refused to 


lot aside the mtge. as obtained by 
liiroHR.— Boddy V, ViNhKY (1862), 9 
Ir. 162.— CAN. 

k. IrUoxicaiion.] — J*ltf. gave 

left, a mtge. & 8ul>soqucntly executed 

1 convoyauco to him of the equity of 
pedomption. Pltf. assorted that the 
3 ouvoyauoe was obtained from him bv 
fraud &; while iutoxloated through 
Irink supplied to lilm by the deft., at 
tils, doft.'8, hotel : — Held : the evi- 
[lenco did not establish the fraud 
Bharged. — McIlroy v, Davis (1884), 1 
Man. L. R. 53.— CAN, 

l. Mortgage by nwrtgagor dt his 

laife d son,] — Held .* deft, had failed 
bo discharge the onus on him of proving 
bhat the contracts which ho alleged, tSc 
ivhich were contrary to the face of the 
locuments, wore fully & intelligently 
explained to & understood by pltfs. 
Even if they had boon strangers in 
blood to the principal mtgor. they 
ivould have been entitled to such ex- 
planation, & as they were In fact his 
wife 6c unemancipated child they were 
much more so entitled. J udgmont was 
fivon sotting aside the a-Pplts. 
—Schwartz v. Gukbin (Alta.), 11922] 

2 W. W. R. 145 ; 65 D. L. 11. 415. — 
CAN. 

3642 i. MisrepreserUation — Kratid .] — 
Muluolland V. Morley (1870), 17 Ur. 
293. — CAN, 

8642 ii. .1 — PRINCK v. 


Tuaoicy (Man.) (1913), 25 W. L, R. 
412.— CAN. 

3642 iii. .] — Reft, executed 

a rntgo. to M. to secure the cash instal- 
ment of an agreement for purchase of 
certain laud from parties for whom M. 
purported to act as agent without 
authority, wldcli purolioso deft, under- 
stood to DO conditional upon tho sale, 
wliioh was never eflEectod, of certain land 
of deft, by M. The ct. held that the 
transaction was in essence a fraudulent 
sohome by M. ; — Held : the mtge. was 
null 6c void even in the hands of a 
bond fide assigneo for value. — Jacobson 
V. Williams (Alta.), [1919] 2 W. W. 11. 
891 ; 48 R. L. R. 61.— CAN. 

m. Second nfwrtgage represented 

to be first.] — Reft, owing pltf. no bills 
6c notes, executed to hini a mtge. for 
the amount, which pltf. accepted on 
deft.*s representation that it was a 
first claim on the land, but on searching 
at once ho found a prior incumbrance, 
6c told deft, he would not accept tho 
mtge. : — Held : pltf. could not there- 
upon sue on tho original cause of actlom 
but should at least have tendered 
a reconveyance. — Adams v. Nbibon 
(1862). 22 U. C. R. 199.— CAN. 

n. Insolvency of mortgagor,] — In pro- 
ccediugs to sot aside an equitable 
mtge. on the ground of the Insolvency 
of the mtgor. at tho time of the mtge., 
the fact of the insolvency must be 
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MoitTOAaE. 


(c. 20). — lie Cooper, Cooper v. Vesey (1882), 20 
Ch. D. 611 ; 51 L. J. Ch. 862 ; 47 L. T. 89 ; 30 
W. R. 648, C. A. 

Annotations : — Consd. Manners v. Mew (1885), 20 Ch. P. 

725. Apld. He do Peeuw, Jakens r. Central .Advance & 

Piaconnt Corpn., (1922] 2 Ch. 640. Reid. Brockleaby v. 

Temperance Bldg. See. (1893), 3 Ch. 130 ; Re Ingham, 

Jones V. Ingham, [1893] 1 Ch. 352. 

3644. Estoppel of mortgagor.] — Two 

trustees advanced money on a mtge. of realty. 
S., one of the trustees, paid the money to E., a 
solr., who produced to him the mtge. deed executed 
by K. as the mtgor. The deed, which contained 
the usual receipt for the money in the body of it, 
was handed over by E. to S., who retained it. 
K., who was not a man of much education, & 
employed E. from time to time in relation to his 
property, & had implicit confidence in E., had 
signed the deed on his advice, but did not know 
that it was a mtge. & had not instructed E. 
to obtain a mtge. E. misappropriated the 
money & absconded. On discovery of the fraud 
K. brought an action against the trustees to set 
aside the mtge. : — Held : under the circumstances 
K. was estopped by his conduct from denying 
that the mortgage was valid, & E. had authority 
to receive the mtge. money. — King v. Smith, 
[1900] 2 Ch. 425 ; 69 L. J. Oh. 598 ; 82 L. T. 815 ; 
16 T. L. R. 410. 

Annotation : — Reid. Howateon v. Webb, [1907] 1 Ch. 537. 

3645. By conduct.] — W. was solr. & banker 

of pltf. CO., & was also its managing director, & 
as banker & manager he kept the co.’s accounts. 
He was also one of the four trustees of a settle- 
ment & solr. to the trust. In 1892 W., as solr. to 
the settlement trustees, received £9,000, part of 
the trust funds, & paid it into his own account at 
his private bank pending re-investment. Subse- 
quently, on W.*s advice, the directors of the co. 
resolved to replace certain existing mtges. of their 
property by one mtge. at a lower rate of interest, 
leaving the mode of raising the money entirely 
to W. W. then, without the knowledge of the 
directors, made an entry in his ledger purporting 
to transfer the £9,000 to the credit of the “ mtge. 
account ” of the co., & he also prepared a mtge. by 
the CO. to himself & his co-trustees to secure the 
£9,000, with interest, on the co.’s property. At 
a meeting of the directors in June, 1893, W. pro- 
duced the mtge. engrossed for execution, & it was 
then & there sealed with the co.’s seal & signed by 
two directors as well as by the co.’s secretary, 
a clerk of W.’s, but no cash actually passed, as the 
directors knew. The deed was then given to or 
left with W., who kept it in his own possession, & 
wrote to one of his co-trustees informing him of 
the mtge. investment of the £9,000. The deed 
was not entered on the co.’s re^ster of mtges. 
In 1895 W. absconded & was adjudicated bkpt., 
when it was discovered that he had misappro- 
priated the £9,000. 

In an action by a co. to set aside a mtge. on the 


grounds (a) that the mtge. was only an escrow 
& not intended to become operative as a complete 
deed until the money was paid to the mtgors. ; 
& (6) that the mtgees. never gave & that the co. 
never got the mtge. consideration : — Held : the 
mtge. was valid & binding on the co., for it was 
sealed &> delivered by the co. to W. as a perfect 
deed & immediately operative, & was not merely 
an escrow ; & the co. had by their conduct enabled 
W. as their manager & banker to represent to the 
mtgees., that their, the mtgees.’, money was 
invested on the security of the co.’s property. — 
London Freehold & Leasehold Property Co. 
V. SUPPIELD, [1897] 2 Oh. 608 ; 66 L. J. Ch. 790 ; 
77 L. T. 445 ; 46 W. R. 102 ; 14 T. L. R. 8 ; 42 
Sol. Jo. 11, C. A. 

3646. As to nature & contents — ^Plea of non 

est factum.] — W., who was formerly a managing 
clerk to H., a solr., was his nominee & trustee in 
respect of certain building speculatiohs on land 
at E. belonging to H. W. left H.’s employment 
& was shortly afterwards requested by H. to 
execute certain deeds transferring the E. property, 
which he did. One of the deeds signed by W. 
was a mtge. between him & P. This mtge. was 
subsequently transferred to A., who sued W. to 
recover payment of the principal & interest which 
he as mtgor. had covenanted to pay in the usual 
form. W. set up a plea of noii> estfactunh the deed 
having been signed under a misrepresentation as 
to its nature & contents : — Held : W. executed 
the deed knowing it purported to deal with the 
property, & therefore it was not sufficient for him, 
in order to support a plea of non est factum^ to 
show that a misrepresentation was made to him 
as to its contents. — H owatson v» Webb, [1908] 
1 Ch. 1 ; 77 L. J. Oh. 32 ; 97 L. T. 730 ; 52 Sol. 
Jo. 11, C. A. ; affg,, [1907] 1 Ch. 537. 

Annotaiwna: — Distd. Bagot v. Chapman, 13907] 2 Ch. 222. 

Mentd. Carlisle & Ciimborland Banking Co. v. Bragg, 

aOll ] 1 K. B. 489 ; Browne v, Lewi? (1918), 86 L. J. K. B. 

326. 

3047 , .] — A married woman 

entitled to a reversionary interest was induced by 
her husband to execute a document which he 
represented to be a power of attorney enabling 
him to raise money at some future time. It was 
in fact a mtge. of a reversionary interest to which 
she was entitled for £ 12,000 containing a personal 
covenant for payment by the wife. The wife 
knew that if her husband did eventually raise 
money under the document it would be raised out of 
her reversionary interest. She did not intend to 
create a present charge or incur any personal 
liability. The mtgees. brought this action against 
the husband & wife for foreclosure & judgment in 
their covenants. The wife pleaded, among other 
defences, non est factum : — Held : the husband’s 
misrepresentation was as to the nature & character 
of the deed, & the plea was good as to the whole 
deed, &, even if the charge on the wife’s reversionary 
interest were valid, the defence ought to prevail 


proved by legal evidence, & in case of 
doubt the mtgee. is entitled to an issue. 
— Jones v. Mackenzie (1859), 7 W. R. 
717.— AUS. 

o. Insolvency of surety . — Commer- 
cial Bank v. Poore (1858), 6 Gr. 514. 

—CAN. 

p. Who may avoid.] — Held : where 
lands subject to a mtge. were sold by 
the sheriff under execution in a suit 
against t.he exors. of the mtgor., & 
conveyed by the sheriff to the pur- 
chaser in Oct. 1858, this sale was 
validatcxl by 27 Viet. c. 13, &; the heirs 
of the mtgor. could, not impeach the 
same. — M cEvoy v. Clunk (1874), 21 
Gp. 616.— can. 


q. Mortgage impeached by judgment 
creditor — Proof of amaunt doe.}— E l- 
liott V, Hunter (1876), 24 Gr. 430. — 

CAN. 

p. Consideration — IlUgatitv — Betting. 1 
— Question as to legality of mort- 
age given to secure debt incurred 
y betting on horse race, no evidence 
being given that horse racing was 
illegal in State of Maine, nor evidence 
given as to construction of statute by 
the ct. : — Held : the sheriff, in the 
absence of any such evidence, was 
wrong in directing the jury that the 
mtge. given was void. — Baiucv v. 
MoDuppek (1878), 18 N. B. 11. (2 1». & 
B.) 26.— €AN. 


Whore it was shown that the wife of a 
person against whom criminal charges 
were about to be instituted, executed 
a mtge. on her lands in order to prevent 
such charges being proceeded T^th, the 
ct. refused to enforce payment of tho« 
security, & dismissed a bill filed by the 
mtgees. for that purpose. — Watts v, 
Mitchell (1879), 26 Gr. 570.— CAN. 

a. Failure of .] — ^Ayles worth 

V. Lee (Sask.) (1912), 21 W. L. K. 48 ; 
3 D. L. K. 286.— CAN. 

b. No proof of signature of mortgage.] 
— Mitchell v. Strath y (1880), 28 
Gr. 80.— CAN. 
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as to hep covenant to pay principal & interest. — Freehoi.d & Leasbhold Property Co. v, 
Bagot V. Chapmax, [1907] 2 Ch. 222 ; 76 L. J. Ch. Sufeteld, No. 3645, ante. 

523 ; 23 T. L. E. 662. .]—See, genercOly, Deeds, Vol. XVII., 

Annotaium Retd. Howatson v. Webb, [1908J 1 Ch. 1. pp. 211-213, Nos. 239-251. 

•] — See, generally. Misrepresentation & Unregistered money-lender as mortgagee.] — See 
PP' ^ Money & Money-Lending, p. 205, No. 304, 

3648. Deed delivered only as escrow.] — London ante. 


Part XVI.- 

Sect. l.^ENERAL ACCOUNTS. 

Sub-sect. 1. — In General. 

3649. Necessity for — In action for redemption.] — 

P. being indebted to H., assigned to him certain 
leaseholds, reserving a power to repurchase by a 
certain day, on three months’ notice, & payment 
of what should be found due after deducting rents 
& sale moneys received by H. in the interval ; & 
it was stipulated that time should be of the 
essencie of the contract, & that the transaction 
should be taken as a sale, not a mtge. P. gave 
notice of repurchase, & demanded an account, 
which was at first refused, & when delivered was 
imperfect. Without having made tender, he filed 
his bill on the day before that on which the right 
of repurchase would, under the terms of the 
arrangement, expire, praying for an account & 
reconveyance. Demurrer for want of equity 
overruled, on the ground that an account was a 
necessary part of the transaction. — 1*onsford v. 
Hankey & Harrison (18rtl), 2 Giff. 004 ; 5 
L. T. 172 ; 7 Jur. N. S. 938 ; 9 W. R. 358 ; 66 
E. R. 253 ; affd„ 3 De G. F, & J. 544, L. JJ. 

3650. What is credited to mortgagor — ^Not 
amount expended in preserving property.] — As 
a general rule a mtgor. can have no lien on the 
property mortgaged for money expended in 
preserving the property ; but money so expended 
enures for the benefit of the mtgee. — Norris v. 
Caledonian Insurance Co. (1809), L. R. 8 Eq. 
127 ; 38 L. J. Ch. 721 ; 20 L. T. 939 ; 17 W. R. 
054. 

Annotafion : — ^Refd. Jic Leslie, Leslie v, French (1883), 23 

Ch. I). .'>52. 

What is debited to mortgagor.] — See Sub-sect. 4, 
post 

3651. Effect of acquiescence by mortgagor — 
Accounts corrected by mortgagee In own favour.] — 

Where an account was made out by a mtgor., & 
corrected by the mtgee. in his own favour, & 
returned to the mtgor., & notliing more done by 
either party for fnany years, it was held that 
the parties were bound by acquiescence in the 
accounts. — ^Bonds v. Slyman (1847), 8 L, T. O. S. 
357, L. C. 

3652. Account of arrears of rents Sc profits — 
Right of mortgagee — Where receiver appointed — 
Not after death of mortgagor.] — Mtgee. of an estate 
over which there is a receiver omitting to take the 


-Accounts. 

necessary steps for the satisfaction of his debt 
& interest during the life of the mtgor., is not 
entitled to a retrospective account of rents & 
profits after the death of the latter. — ^Flight v. 
Camac (1856), 25 L. ,T. Ch. 654 ; 4 W. R. 664, L. C. 
Annotaium : — Reid. lie Hoai*o, Hoaro v. Owoii (1802), 67 
L. T. 45. 

3653. Liability of mortgagee — ^Mortgage of 

life Interest — Notice of forfeiture.]— A., the equitable 
tenant for life of Blackacre, joined with his trustee 
in mortgaging his intei*est to B. A.’s life interest 
was liable, under the instrumcmt by which it was 
created, to cesser in the event of his alienation, 
but B. liad no notices when he took liis security, 
of the clause of forfeiture. Many years afterwards 
the persons entitled in remainder in the event of 
the cesser of A.’s life interest, filed a bill to assert 
their rights, & recover possession of the property : 
— Held : the account of rents & profits ought to 
be carried back as against A., & his trustee to the 
time when pltfs.’ right accrued, but as to B., only 
to the time when he first received notice of the 
clause of forfeiture ; & an inquiry was directed 
for that purpose. — Hennessey v, Bray (1863), 
33 Beav. 96 ; 9 L. T. 41 ; 9 Jur. N. S. 1065 ; 11 
W. R. 1053 ; 55 E. R. 302. 

3654. Account taken at Instance of second mort- 
gagee — To be taken as at instance of mortgagor.] — 
(1) In a redemption action by a second mtgee. 
against the first mtgee., the account to be taaen 
at the instance of the second mtgee. must be taken 
in all respects as though it wore being taken at the 
instance of the mtgor. himself, & the second mtgee. 
may assert such equitv as the mtgor. himself 
might have had to exclude any paHicular item 
from the account. 

(2) The amount stated in the mtge. deed to be 
advanced is never conclusive (Kay, J.). — ^Main- 
land V, Upjohn (1889), 41 Ch. D. 126 ; 58 L. J . Oh. 
361 ; 60 L. T. 614 ; 37 W. R. 411. 

AnnotaiUms : — As in {Y) Coxud. The Jiouwoll Tower (1895), 
72 L. T. 664. Generally, Refd. Field v. Hopkins (1890), 
59 L. J. (Jh. 174; Eyre v. Wymi-Maokonzle, [1894] 1 
Ch. 218 ; Biggii v. Hoddlnott, Hoddiootb v. Biggs, [1898] 
2 Ch. 307 ; Hantley v. Wilde, 11899] 2 Ch. 474 ; Rice 
V. NoakoH, [1900] 2 Ch. 445 ; Carriti v. Bradley, [1901] 
2 K. B. 550 ; Cheo.ne v. Keen. [1908] 1 Ch. 245. 

3655. Mortgage by Joint lessee — ^Rights of mort- 
gagee against co-lessees.] — Mtgee. of the share of 
a joint lessee in a colliery is entitled in equity to 
call the co-lessees to account for the rents & profits, 


PART XVI. SECT. 1, SUB-SECT. 1. 

0 . Mortgage money re-advanced — 
After part payment — Mortgagor estopped 
from proving payment — Of any portion 
of original sum advanced.] — Inolis v. 
Gilchrist (1863), 10 Gr. 301. — CAN. 

d. New accounts — When ordered .] — 
Gilmour r. O'Briex (1864). 1 Ch. Ch. 
244.— CAN. 

•. Compensation awarded to nuwtgagee 
— MuA be brought itdo acamnX .] — A 
nit^ee. of laud, part of which was taken 
by a railway co., was offered £100 as 


compensation for the land so taken, 
which lio refused, & the matter havinx 
been referred to arbn. £30 only was 
awarded. On a bill filed to redeem : — 
Held : in the circumstances, ho was 
cliargreable only with the sum awarded. 
— GuxN V. McDonald (1805), 11 Gr. 
140.— CAN. 

f. When account ordered — Against 
mortgagor.] — Where a w'roiig lot was 
ijitfired. throiiffh error, the jutKor. own* 
lug: only the land intended to bo em- 
braced in it, & having no title to that 


actually conveyed, & he subsequently 
sold the land to which ho had the title : 
— Held : lie must account for the pro- 
ceeds of the sale not exceeding the 
mtge. money secured, with the interest 
& costs. — L undy v. McKamis (1865), 
11 Gr. 678.— CAN. 

g. Payment of rent to mortgagee — 
Lialnlity to account to assignee of eguity.] 
— GiLMOUliv. UoE (1874), 21 Ur. 284. — 
CAN. 

h. llight of mortgagor — To detailed 
statement of amount owing,}— Whew a 
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SecU 1. — GenercJ. €uscouwl8 : Svb-aecU. 1, 2 <fe 3.] 

& has exactly the same remedies against them as 
the original lessee had. — ^Bentley v. Bates (1840), 
4 Y. & 0. Ex. 182 ; 9 L. J. Ex. Eq. 30 ; 4 Jur. 
652 ; 160 E. R. 971. 

Avjwtatiom Eefd. Redmayne v. Forster (1866), 35 L. J. Ch. 

847 ; Bod^ V. Preston (1888), 69 L. T. 718. Mentd. 

19 Water Board (1908), 25 T. L. R. 

3656. Mortgage of share in patent— Liability of 
mortgagee to account for profits — ^When no royalties 
received.] — R., who was assignee of a moiety of a 
patent, & claimed to be owner of the other moiety 
by purchase from a mtgee. of S., the owner of 
that moiety, made machines according to the 

S atent, & sold them at a profit, but did not grant 
cences or receive royalties. S. brought hia 
action to impeach the sale & to redeem. At the 
trial it was admitted that the sale of the second 
moiety to R. was bad, & that he could only be 
treated as transferee of the mtge. By consent 
judgment was given, directing (a) an account of 
what was due on the mtge. ; ( 6 ) an account of 
profits “ come to the hands of R., as such mtgee. 
as aforesaid.” R. filed an affidavit stating that 
he had worked the patent in the exercise of hia 
nghts as co-owner, & submitted that the profits 
he had made were not received by him as mtged., 
& that he was not liable to account for them : — 
Held : as^ R. liad not received royalties, &> the 

g rofits which he had made were derived only from 
IB using the patents, which as co-owner he was 
entitled to do, they were not profits received by 
him as mtgee. ; & he was not liable to account for 
them.— Steers v. Rogers, [1892] 2 Ch. 13 ; 61 
L. J. Ch. 676 ; 66 L. T. 602 ; 36 Sol. Jo. 306, 
C. A. ; ajgrd., [1893] A. C. 232, H. L. 
Jn^tcUiqmj^Vlentd. Heyl-Diav. Edmunds (1899), 81 L. T. 
679 ; National Soc. for Distribution of Electricity by 
Secondary Generators r. Gibbs, [1899] 2 Ch. 289 ; Edwards 

Heath^s Patent (1912), 
66 Sol. Jo. 5J8 ; Diamond Coal Cutting; Co', v. Mining 
Appliances Co. (1915), 85 L. J. Ch. 232. 

3657. Mortgage of share In partnership — Right 
of mortgagee to account of share of partnership 
assets — On dissolution of partnership.] — ^A partner 
mortgaged his share in the partnership assets with 
the knowledge of the other partner .* 

the mtgor. could not, on the dissolution of the 
partnership, sell his share to the other paii^ner for 
a fixed sum without the consent of the mtgee., 
who was entitled to an account of the share of 
the partnership assets to which the mtgor. was 
actually entitled. — Watts v, Driscoll, [1901] 
1 Ch. 294 ; 70 L. J. Oh. 157 ; 84 L. T. 97 ; 49 
W. R. 146 ; 17 T. L. R. 101 ; 45 Sol. Jo. 98, C. A. 
•] — See, generally, Partnership. 


Sub-sect. 2. — On Whom Binding. 

3658. Subsequent incumbrancers — In absence of 
fraud or collusion.] — ^Mtgee. bound by the account 
between the first mtgee. & mtgor. — ^Needler r. 
Deeble (1677), 1 Cas. in Ch. 299 ; 22 B. R. 810, 
L. C. 


3659. .1 — Williams v. Day (1680), 

2 Cas. in Ch. 32 ; 22 E. R. 832, L. C. 

Annotatiom : — Mentd. Bernard's Case (1716), Free, Oh. 454 ; 

Aston V, Aston (1749), 1 Yes. Sen. 264. 

3660. .] — In a suit against a first mtgee. 

So mtgor., the first mtgee. refused to set out the 
accounts between himself So the mtgor. on the 
ground that they had been taken in a previous 
suit, &; pltf., who claimed under mtgor. was bound 
by them : — Held : the rule under which deft, 
who submits to answer, must answer fully, applied ; 
& deft, must set out the accounts. — ^W ood v, 
SURR (1853), 1 W. R. 189. 

3661. Heir of mortgager.] — Mtgor. brings a bill 
redeem, obtains a decree for an account, etc., 

in the usual manner. So the account is accordingly 
token by the master. Before any further proceed- 
ings, pltf. dies, & his infant son So heir revives So 
carries on the suit ; — Held : he is bound by the 
account already taken ; but he shall be at liberty 
to surcharge So falsify it if he can. — ^B adham v, 
Odell (1742), 4 Bro. Pari. Cas. 349 ; 2 E. R. 237, 
B. L. 

3662. Specific legatee of mortgagee.] — Specific 
devisee of a mtge. is not bound by an account 
settled between the representatives of the mtgor. 
So those of the mtgee. — L angley v. Oxford (Earl) 
(1743), Amb. 17 ; 27 E. R. 9, L. C. 

3663. Assignee of mortgage — Assignment with- 
out consent of mortgagor.] — (1) Assignment of a 
mtge. without the privity of the mtgor. ; the 
assignee takes subject to the account between the 
mtgor. So the mtgee. 

(2 ) A settled account between attorney So client 
opened upon general allegation by the client of 
error, admitted ; though no specific errors were 
pointed out. 

(3) As between mtgee. So persons claiming under 
him, without the privity of the mtgor. they 
cannot add to what is due, settle the account, 
or turn interest into principle. — ^M atthews v. 
Wallwyn (1798), 4 Ves. 118 ; 31 E. R. 62, L. C. 
Annotations: — As to (1) Refd. Jones v. Gibbons (1804), 9 

Ves. 407 ; Munjdos v. Dixon (1852), 3 H. L. Cas. 702 ; 
Re Richards, Humber v, Richards (1890), 59 L, J. Ch. 
728 ; Dixon v. Winch, [1900J 1 Cb. 736 ; Tumor v. Smith 
[19013 1 Ch. 213 ; Do Lisle v. Union Bank of Scotland, 
[1914] 1 Ch. 22. As to £3) Re!d. Choeso v. Keen, [1908] 

1 Ch. 245. Oenerally^ Refd. Re Daintry, & liylo. Re 
llavenscroft, Ex p. Arkwright (1843), 3 Mont. D. & De G. 
129 ; Wheatley r. Bastow (1865), 7 Do G. M. & G. 261 ; 
Withirigton v. Tate (1869), 17 W. R. 569 ; Bickerton v. 
Walker (1885), 34 W. 11. 141. 

3604 ., Though assignee gets legal 

estate.] — Where a man takes an assignment of a 
mtge. So gets the legal estate ; even in tliat c^ 
he has not done sufficient for his perfect seemity 
to take it without having communication with So 
obtaining the concurrence of, the mtgor. ; for, 
whatever be the state of the account, although he 
gets a transfer of the legal estate he is boimd by 
the state of the account (Lord St. Leonards, 0.). 
— ^Mangles v. Dixon (1852), 3 H. L. Cas. 702 ; 19 
L. T. O. S. 260 ; 10 B. R. 278, H. L. 

Annotalwns : — ^Refd. Higgs v, Assam Tea Co. (1869), L. R. 4 
Exch. 387 ; Rodger v. Comptoir D'Esoompto de Paris 
(1869), L. R. 2 P. C. 393 ; Leask v. Scott (1877), 2 Q. B. D. 
376 ; Watts v. Driscoll, [1901] 1 Ch. 294. Mentd. Rolt 


suit has been commenced for fore- 
closure of a mtge., deft, offering to 
pay the amount due, is entitled to be 
furnished with a detailed statement of 
the amount of prinoipal. Interest & 
costs. — Smith, etc. (Executors) v. 
Cormier (1886), 25 N. B. R. 487.— 
CAN. 

k. .] — Tlie assi^ee of a 

mtge. obtained a release of the equity 
of redemption which he sold for a sum 
oonsiderably in excess of his claim 


against the assignor. In a suit to 
foreclose : — Reid : he was bound to 
account for the proceeds of such sale. — 
McLbax V, Wilkins (1887), 14 S. C. R. 
22.— CAN. 

l. Accauni taken ai instance of seemd 
mortgagee.} — Strothers v. Barrow- 
MAN (1917), 38 O. L. R. 12.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2. 

m. Assignee of mortgage ,] — ^An as- 


signee of a mtge. takes it subject to tho 
actual state of the accounts between 
the mtgor. & mtgee. — ^London Loan 
Co. V. Manley (1896), 26 S. C. R. 443. 
—CAN. 

n. .] — ^A sum was reported due 

for arrears of an incumbrance in a suit 
in which insolvent, but not his assignee, 
was deft. Insolvent afterwards pro- 
cured from the assignee a re- 
iwslgnment. In a subsequent suit 
respecting the incumbrance : — Held : 
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Part XVI. — ^Accounts. 


sm. 360 ; Watson e. Mid 
S^5“.?:y-.(18^67^L. R. 2^C^P. S»3 : 8tod4art«. Union 


Trust (1911^1 

3665. Co-defendants 


T« o Au ; redemption action.] — 

in a suit by the heir of the mtgor., against different 
Classes of mtgees. & incumbrancers on the estate, 
Of. whom were in possession, a decree for 
• coemption was made, under which certain of 
aelts. were declared entitled to a lien on the 
esmte, & the accounts were directed to be 
^Ken, & upon pltf. paying to defts., the incum- 
brancers, what should be found due to them 
respectively, within the time thereby limited, they 
ordered to convey the estates to pltf. ; but 
in default of pltf. making such payment, his bill 
was ordered to be dismissed with costs. In a 
supplemental suit, brought by some of defts. to 
the original suit against pltf. & the other defts., 
* o^ree for carrying on the accounts was made : — 
pltfs. in the supplemental suit, who were 
mcimbrancers subsequent to other defts., were not 
cntiUed, under the decree, to exhibit interrogatories 
for the examination of their co-defts. in the original 
suit, the prior incumbrancers, who were mtgees. 
m possession, as to their receipts in respect of the 
mtged. premises, such examination not being 
necessary for the purposes of the suit. — Cotting- 
11^ V, SiiREWsiuJitY (Earl) (1843), 3 Hare, 621 ; 
15 L. J. Ch. 441 ; 61 E. K. 530 ; affd. (1840), 15 
E. J . Ch. 445, L. C. 

AmMtatimis l^elly ii. Wathen (1849), 7 Hare, 351. 

Jttentd. Lcniiard v. Ciirzon (1847), I Do U. & Sm. 350. 

3666. Account between mortgagee & transferee 
of mortgage — Not binding on mortgagor.] — 

Macclesfield (Eaul) v . Fm^oN (1083), 1 Vern. 
108 ; 23 E. R. 392. 

Res judicata.]— -/See Estoppel, Vol. XXI., p. 
110, No. 247, ^ 


judgment, finding the amount due from the mtgors.^ 
& the day fixed for redemption, rents of the mtged. 
property were received by a receiver appointed in 
the action at the instance of the mtgees. 

The mtgees., after the day for redemption had 
passed, applied that the order for foreclosure 
might be made absolute, & that the receiver might 
be discharged without passing his accounts, 
might be ordered to pay the money in his hands to 
them : — Held : the mtgees. having verified the 
amount received by the receiver at any time 
before the application to the Ct. of Appeal, the 
receipt of rent by the receiver was equivalent to 
a receipt by the mtgees., & the mtgors. must have 
one calendar month from the date of the judgment 
of the Ct. of Appeal in which they should be at 
liberty to redeem on payment after deduction 
of the amounts received by the receiver ; the 
receiver, on paying the amounts in his hands to the 
mtgees., should be discharged without passing his 
accounts ; the mtgees. must forego their claim to 
interest from the day of the judgment on appeal, 
& the receiver must make an affidavit showing that 
he had received no further sum. — J ennbr-Fust 
V. Needham (1886), 32 Ch. D. 582 ; 55 L. J. Ch. 
629 ; 55 L. T. 37 ; 34 W. R. 709, C. A. 

AnruitatimiH : — Distd. Coloman d. Llowollin (1886), 34 Ch. D. 
143. Polld. l»oat r. NIcKoIhou (1886), 64 L. T. 669. 
DlStd. XiifrJitim V. Suttiorlaucl (1890), 63 L. T. 614. Apld. 
Kohh liijprovcnioiit (^oiuph. v. Usboriio, [ISIKM W. N. 92 : 
ChoHtoii u. WollB (189.3), 62 L. J. Ch. 468. Reid. National 
Dormanoiit Mutual Houoflt iiliig. ,Soc. v. llapcr, [1892] 

1 Ch. 64. 


Sub-sect. 3. — Application of Money 
Received by Mortgagee. 

3667. General rule — Money received by virtue of 
security— To be applied thereto.] — It may well be 
that an incumbrancer is bound to apply what ho 
receives by virtue of his security to tlie security 
by virtue of wJiich he receives it (Turner, L.J.). — 
Knight v . Bowyer (1850), 4 De C. & J. 610 ; 45 
E. R. 241, L. JJ. 

3668. Profits by widow of mortgagee as owner — 
Not applied in satisfaction of mortgage.] — Smith 
V. Hanbury (1672), Nels. 70 ; 3 Rep. Cli. 82 ; 21 
E. R. 792. 

3669. Receipts after order for account — To be 
brought into account.] — In decrees against a mtgee. 
on a bill for redemption, or against an exor. to 
account, it is the course of the ct. to direct it with- 
out future words ; & yet if the person decreed to 
account receive any thing subsequent to the decree, 
it is inquirable before the master, & they must 
bring such sums to account. — B ulstrode v , 
Bradley (1747), 3 Atk. 582 ; 26 E. R. 1136, L. O. 

3670. .] — OxENHAM V, Ellis, No. 

3780, post. 

3671. .] — Between the date of the 

cortificate of the clnef clerk, under a foreclosure | 


3672. Mortgagor Indebted to mortgagee on 
account other than mortgage — Appropriation of 
payments to non-mortgage account.] — ^A person, 

haying purchased an estate for the purpose of 
building upon it, mortgaged it to a joint stock 
banking co. with whom ho dealt, to secure sums 
then duo, & all sums thereafter to become due from 
him to them, on any banking or other account 
whati^vor, “ so as the whole amount of principal 
moneys to be ultimately recovered or recoverable 
by virtue of that security, should not exceed the 
sum of £6,800, together with interest.” By the 
iritge. deed a power of sale was given to the co. 
The mtgor. built ilireo houses on the land, which 
were successively sold to difteront purchasers. 
The purchase-moneys wore not paid to the mtgor., 
but to the CO,, who gave the mtgor. credit for them 
in his account ; — Held : these sums were recovered 
by the co. by virtue of the mtge. security, &, 
so far as they were applicable as principal moneys, 
must be considered as received by them in dis- 
charge of the sum of £5,800, & not merely on the 
general account between them & the mtgor. — 
Johnson v. Bourne (1843), 2 Y. & C. Ch. Oas. 
268 ; 7 Jur. 642 ; 63 E. R. 118. 

AnTiotation : — Beld. Hopkineon v. licit (1861), 9 H. L. Oas, 
614. 


8678. 




^ B., an equitable mtgee., lent 

the title deeds to C., the mtgor., to enable him to 
arrange a sale of the property. C. was indebted 
to B., both on the mtge. & on a trade account. 
C. paid to B. a part of the produce of the sale ; 
but there was no evidence of his having made any 
express appropriation of that payment: — Held: 
it must be understood that the payment was made 


he was bound by the former account. — 
Bybne V , Carew (Lord) (1849), 13 
I. Eq. R. 1.— IR. 

o. Puisne mortaagee.] — Dick v. Bui’- 
LER (1827), 1 Mol. 42.— IR. 

PART XVI. SECT. 1, SUB-SECT. 3. 

p. Jiight to account — Puisne incuni- 
brcmcer.j — The owner of land mtered. 
the same, & in pursuance of a covenant 


in the deed, Insured the buildiniTs 
on the land. The policy provided that 
the loss, if any, should be paid to the 
mtgees. The buildings were shortly 
afterwards destroyed by fire, & the 
insurance moneys paid to the mtgees., 
who assigned the mtge. to trustees of 
tlie insurance co., & they thereupon 
proceeded to foreclose. On appeal by 
a puisne incumbrancer from the report 
of the master : — Held : pltfs. were not 


bound to give credit for the amount 
paid to the mtgees. — ^Westmaoott v. 
Hanlky (1875), 22 Or. 382.— CAN. 

q. Judgment creditor .] — Where 

one having obtained an assignment of a 
judgment against a mtgor. brought an 
action in his own name against the 
mtgee., who had sold under the power 
of sale, to make him accoimt for certain 
surplus moneys left in his hands after 
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on the mtge. account, & B. had no right to appro- 
priate it to the trade account. — ^Young v. English 
(1843), 7 Beav. 10 ; 13 L. J. Ch. 76 ; 49 E. R. 965. 

3674. ,] — K. & CO. accepted bills for 

L. & CO., & L. & CO. mortgaged to K. & co. an estate 
in Guiana to secure a cash credit, granted by K. & 
co. to the extent of 76,000 dollars. There was a 
general current account between the two firms. 

K. & CO. &; L. & CO. each became insolvent: — 
Held : under the circumstances the mtge. was a 
security for money advanced to meet the bills ; 
& the holders of the bills were entitled to the 
benefit of the mtge. securities, & to have the 
money received from the mtge. security applied 
in payment of the bills. — City Bank v. Luckie 
(1870), 6 Ch. App. 773 ; 23 L. T. 376 ; 18 W. R. 
1181, L. C. 

Appropriation of payments.] — See Contract, 
Vol. XII., pp. 474 et seq. 

3675. Mortgage by solicitor for client on supposed 
insufficient security — ^Payment of dividend out of 
solicitor’s estate — Security subsequently proving 
sufficient — ^Refund of dividend to solicitor’s estote.] 
—A solr. invested the money of one of his clients 
without his knowledge on an improper mtge. 
security. The client, believing the security to be 
insufficient, proved against the estate of a partner 
of the solr., which was being administered in 
Chancery, for the whole amount of the debt, &, 
under a compromise, received a dividend out of 
the estate. Afterwards it turned out that the 
security was sufficient to pay the client in full : — 
Held : the dividend must be repaid to the solr.*s 
estate, & did not enure for the benefit of the 
subsequent inciunbrancers on the mtged. property. 
— Sawyer v. Goodwin (1876), 1 Ch. D. 351 ; 46 

L. J. Ch. 289 ; 34 L. T. 635 ; 40 J. P. 228 ; 24 
W, R. 493, C. A. 

Annotation : — Apld. He Partington, Partington v. Allen 

(1887), 57 L. T. 654. 

Mortgage to building society.] — See Buii.ding 
Societies, Vol. VII., p. 479, Nos. 161, 152. 


Sub-sect. 4. — ^What may be allowed to 
Mortgagee. 

A. In General. 

3676. General rule.] — ^An equitable mtgee. is not 
entitled to have out of the estate his costs of an 
unsuccessful attempt to defend an action at law 
for recovery of the mtged. premises. 

This ct., in settling the account between mtgor. 
& mtgee., will give to the latter all that his contract, 
or the legal or equitable consequences of it, entitle 
him to receive, & all the costs properly incurred in 
ascertaining or defending such rights, whether 
at law, or in equity. But even as to costs in equity 
this ct. exercises a discretion, refuses him his 
costs if his conduct has been improper ; &, in 
some cases, orders him to pay them (Lord Cottbn- 
HAM, C.). — Dryden V. Frost (1838), 3 My. & Or. 
670 ; 8 L. J. Ch. 235 ; 2 Jur. 1030 ; 40 E. R. 1084, 
L. 0. 

Annotations : — Oonid. National Provlnoial Bank of England 

V. Games (1886), 31 Ch. D. 582. Distd. Wales v. Carr, 


Ch. 860. Reid. Woods v. Woods (1840), 12 
; Hewitt v. Loosemoro (1851), 9 Hare, 449 ; 
Saunlon (1877), 7 Ch. D. 188. Mentd. Watson 
(1853), 4 De G. M. & G. 242. 

3677. Any money paid to preserve property.] — 

Be Leslie, Leslie v. French, No. 3698, post. 

3678. All proper charges dc expenses.] — (1) It 

is well settled that . . . the mtgor., if he desires 
to redeem the mtged. property, must pay {a) the 
principal debts ; (b) the interest thereon ; (c) all 
proper costs, charges, & expenses incurred by the 
mtgee. in relation to the mtge. debt or the mtge. 
security ; (d) the cost of litigation properly 

imdertaken by the mtgee. in reference to the mtge. 
debt or security ; (a) the mtgee. ’s costs of the 
redemption action (Fry, L.J.). 

(2) Mtgee. who had entered into possession of 
the mtged. property would be entitled to charge 
the commission of a receiver for receiving the 
rents ; but, if he chose to collect the rents himself, 
he could not make any charge for so doing (Fry, 
L.J .). — Re Wallis, Ex p. Lickorish (1890), 25 
Q. B. D. 176 ; 59 L. J. Q. B. 600 ; 62 L. T. 674 ; 
38 W. R. 482 ; 6 T. L. R. 291 ; 7 Morr. 148, 0. A. 


[1902] 1 
Jur. 994 ; 
Wilkes V. 
V. Alloock 


Annotations: — As to (1) Apld. Stone u. Lickorish, [1891] 

2 Ch. 363. As to (2) Oonid. Re Doody, Fisher v. Doody, 

Hibbert v. Lloyd. [1893] 1 Ch. 129. Befd. Eyre v. Wynn- 

Mackenzie, [1894] 1 Ch. 218. 

3670. Renewal of lease.] — Mtgee, for lives can- 
not compel mtgor. to fill them up as they drop, 
but may do it himself, & add the expense to the 
mtge. money. — Lucan v. Mertins (1743), 1 Wils. 
34; 95 E. R. 477, L. C. 

8030, ,] — Bishop v. Mantell (1807), 3 

Seton’s Judgments &> Orders, 7th ed. 1886. 

3681. Redemption of land tax— Mortgagor bound 
to elect.] — Knowles v. Chapman (1816), 3 Seton’s 
Judgments & Orders, 7th ed. 1906. 

3682. Fines of copyholds.] — Farrow v. Vipan 
(1836), Donnelly, 48 ; 47 E. R. 218. 

3683. Costs of transfer of mortgage — When in- 
terest not in arrear — ^Transfer without notice to 


mortgagor.] — When the interest of a mtge. is 
regularly paid, & the mtgor. has never been called 
on to discharge the principal, the costs of a transfer 
of the mtge., made by the mtgee. without any com- 
munication with the mtgor., are not properly 
chargeable against him . — Re Radclipfb (1866), 
22 Beav. 201 ; 27 L. T. O. S. 61 ; 2 Jur. N. 8. 


387 ; 52 E. R. 1086. 

3684. Costs of valuation— By auctioneer mort- 
gagee.] — A deed of mtge. & further charge con- 
tained a recital that the mtgees., who were a solr. 
& an auctioneer, had taken transfers of certain 
mtge. debts at the request of the mtgors., & on 
the terms that they should advance the money 
therefor, & “ should be entitled to make the 
same charges & receive the same remuneration 
respectively for all business done by them 
respectively in & about these presents as they 
would have been entitled to make & receive if 
they had not been mtgees.” ; & the mtgors. 

covenanted to pay the existing mtge. debts, 
together with a further advance, & also ” every 
other sum which may hereafter be advanced or 
paid by the mtgees., or either of them, to or 
become owing to them or him by the mtgors., 
or either of them; & the mtgors. charged the 
mtged. property with the aggregate of the mtge. 


such sale: — Held: pltf. was entitled 
BO to sue. — H arper t?. Culbert (1881), 
5 O. R. 152.— CAN. 

r. Fraudulent acquisition of equity — 
LiabilUy to accuimt on sale .] — Wilkins 
V, McLean (1887), 14 S. O. R. 22.— 
GAN. 

PART XVI. SECT. 1, SUB-SECT. 4.— A. 
8677 i. Any money paid to jire- 


serve property .] — ^Trimleston (LoRD)e. 
Hamill (1810), 1 Boll & B. 377.— IR. 

8678 i. All proper charges d: ex- 
penses .] — Whore money is lent on 
securities of a speculative or un- 
satisfactory nature, bonuses or oom- 
missions deducted by the lender at the 
time of the advance, together with 
bonuses or commissions charged 
agreed to for an exteusioa of time, 


which form part of the consideration 
of the mtge. security, are properly 
chargeable In an accounting between 
borrower & lender, provided they were 
made part of tho oontract. — Gardiner 
V. Munro (1896), 28 O. R. 375.— CAN. 

8679 i. Renewal of lease. ] — Hamilton 
V. Denny (1809), 1 Ball & B. 199.— IR. 

t. Surety's r^ht to account — to 
insist on sale^Before being called upon 



Part XVL— Accounts. 


637 


debts A; further advance, & with any other sum 
mtge. money was advanced 
iJ^tgees. as tnistees, & prior to the mtge., 
which was prepared by the solr. mtgee., a valua- 
tion of the property was made by the auctioneer 
mtgee. on the instructions of the solr. The 
mtgees. afteiwards entered into possession : — 
Held : in taking the mtgees.’ accounts in a fore- 
closure action the following charges ought to be 
disallowed : the costs of an order, made sub- 
sequent to the mtge., appointing trustees under 
Settled Land Act, 1882 (c. 36), for the purpose 
of leasing part of the mtged. property ; costs 
incurred by one of the mtgors. to the solr. mtgee. 
as her solr., subsequently to the mtge. & in 
matters unconnected with it ; a fee paid by the 
solr. mtgee. to the auctioneer mtgee. for his valua- 
tion ; the ct. holding that the recital & covenant, 
read together, did not cover any of these charges. — 
Field v. Hopkins (1890), 44 Ch. D. 524 ; 62 
L. T. 774, C. A. 


Aniwtationft : — Refd. Re Wallis, Ex p, Lickorish (1890). 25 
Q. B. D. 176 ; Eyre v. Wynn -Mackenzie, 11894] 1 Ch. 218 ; 
Bljafsr. Hoddlnott, Hoddluottv. Bigrgs, 11898] 2 Ch. 307. 
Mentd. Re Gray, [1901] 1 Ch. 239. 


3685. On bankruptcy of guarantors of mort- 

gage debt — Express provision in guarantee.] — 

Where a guarantee society contracted to pay the 
principal & interest due on a mtge. on the mtgor. 
making default in payment thereof, it was held 
that the guarantee society did not contract to 
indemnify the policy-holder against any loss under 
her security, & accordingly, that in the winding-up 
of the guarantee society the costs of valuing her 
security & proving her claim came under the 
heading of mtgee. ’s costs or costs of proof, & must 
be disallowed because under the winding-up 
rules creditors are not entitled to the costs of 
proving their claim . — Re Law Guakantee Trust 
& Accident Society, Ltd. (1913), 108 L. T. 830 ; 
67 Sol. Jo. 628. 

3686. Advances for maintenance of live stock.] — 

A. gave his acceptance to B.for £18,700, payable, 
six months after date, on Feb. 5, 1867, & it was 
discounted by the Bank of C. A. mortgaged a 
station & also mortgaged the stock upon it to B. 
to secure the repayment of £18,700, with interest 
at 12 i per cent., on the day above mentioned, & 
to secure the payment of any bill which the mtgee. 
might receive, take, make, or indorse by way of 
renewal or in substitution for the acceptance, or 
on account of all or any part of the sum therein 
mentioned, or on any other account incidental 
thereto. It was also stipulated in the mtge. of 
the stock that if default should be made in pay- 
ment by the mtgor. of the licence fees, or rent, 
charges, fines, penalties other charges which 
should become payable in respect of the station 
or run, or the stock thereon, or in relation thereto, 
the mtgee. might pay it, ^ the run, stock, etc., 
should be chargeable therewith. The bill was 
renewed from time to time, B. paying the dis- 
count to the bank on A.’s behalf, Ac debiting A. 
with the amount in an account current rendered 
to A., in which he charged A. with interest & 
mercantile commissions: — Held: (1) notwith- 
standing this mode of keeping the accounts, the 
amount of the advances for discounts was secured 
by the mtge. ; (2) advances for payment of Govt, 
rent due & for scab licences for sheep might be 
charged to the mtgee., but sheep- wash could not. 


— Fenton v. Blackwood (1874), L. B. 6 P. C. 
167 ; 22 W. R. 562, P. 0. 

3687. Advances for carrying on business — Com- 
pany mortgagor in liquidation — Whether payable 
in priority to debenture holders.] — Under agree* 
ments made between a co. & G., from whom the 
CO. had previously bought its works, G. was to 
advance money to the co., &; all moneys due to 
the CO. were to be received by G., who was to apply 
these moneys & also the money to be advanced 
by him in paying wages & salries & other outgoings 
for the business of the co., Sa subject thereto was 
to repay himself. An order was made for winding 
up the CO., under which G. & the liquidators, with 
the sanction of the Vice-Cliancellor, made an agree- 
ment for an advance by G. of further sums on 
similar terms. G. advanced money for the pay- 
ment of rent, rates, wages, & outgoings ; a large 
balance remained due to him. The leasehold 
proi)erty, machinery, &; plant of the co. were sold 
by the liquidators : — Held : the costs of carrying 
on the business were not payable out of the mtged. 
property in priority to debentures as costs of 
preservation, & subject to the costs of realising 
the property, the fund belonged to the debenture 
holders in priority to the claims of G. or the 
liquidators for the costs so incurred. — Re Regent’s 
Canal Ironworks Co., Rx p, Grisseix (1876), 
3 Ch. D. 411, C. A. 

A7motatUm8 : — Conid. Hand r. Blow, [1901] 2 Ch. 721. 

Refd. Re Staflordshiru GaH & ('loke Co.. [1893] 3 Ch. 52.3. 

Mentd. Re General South Atnerioan Co. (1876). 34 L. T. 

202 ; Rc New (?lty (kuiHtltutlonal Club Co., Ex p. Pursaell 

(1887), 34 Ch. D. 646 ; Re Ormerod, Grierson, [1800] 

W. N. 217 ; SoourltloH & Properties Corpn. r. Brikhtoii 

Alhambra (1803), 02 L. J. Ch. 566 ; Davy v. Soarth, [19001 

1 Ch. 55. 

3688. Costs of leasing part of property — Appoint- 
ment of trustees.] — Field v, Hopkins, No. 3684, 
ante* 

Interest.] — See Part XVII., post. 

Costs.] — See Part XVIII., poeU 

Expenses of mortgagee In possession.] — See 

Sect. 2, sub-sect. 4, post, 

B, Repairs atid Improvements, 

3689. Cost of repairs — Not when carried out by 

receiver — Without authority of mortgagee.] — First 
mtgees. of leasehold premises, acting under the 
powers of Conveyancing & Law of Property Act, 
1881 (c. 41), appointed as receiver the manager 
of a guarantee society which liad guaranteed them 
against loss on their mtge. The mtgors. were 
under covenant with their lessor to keep the 
premises in repair, & were under covenant with 
the first mtgees. to observe the covenants of the 
lease. The premises being out of repair, the 
receiver put them into repair. Sc paid the cost 
out of moneys found by the society. Tliese 
repairs were not authorised in writing by the 
firat mtgees., Sc the cost of them was in excess 
of the rents & profits in the hands of the 
receiver. In an action for foreclosure by the 
first mtgees. against the second mtgee. Sc the 
mtgors. : — Held : in taking the account of what 
was due to the first mtgees. under their security, 
the cost of these repairs, assuming them to be 
necessary Sc proper, ought not to be allowed, 
whether such cost was to be treated as a payment 
by the receiver or by the first mtgees. themselves. 
— ^Whitb V, Metcalf, [1903] 2 Ch. 567 ; 72 

L. J. Ch. 712 ; 89 L. T. 164 ; 62 W. R. 280. 


— J’o pay any further amounts ,] — 
Tbkteb V. St. John (1863), 10 Or. 85. 

—CAN. 

a. Advances to prevent eviction .] — 
Hill v, Browne (1844), 6 I. £q. R. 


403 ; Drury temp, Sug. 426. — IR. 

PART XVI. SECT. 1, SUB-SECT. 4.— B. 

b. Cost of repairs,] — CJompton v. 
Pope (1861), 1 P. K. 1. 181.— CAN. 


0 . Improvements — Brick dwelling ,] — 
Harrison v. Jones (1863), 10 Gr. 99. — 

CAN. 

d. .) — McLaren v. Fraser 

(1870), 17 Gr. 667.— CAN. 
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Mortgage. 


Sect, 1,—rOeneral accounts: Sub-sect. 4, B., C. D. 

When mortgagee in possession.] — See Sect. 2 
sub-sect. U, B., post. 

C. Insurance Premiums* 

See Law of Property Act, 1925 (c. 20), ss. 101, 
108. 

3690. Allowances made lor premiums.] — 

Mab8hau:i V . Nunn (1853), 3 Seton’s Judgments & 
Orders, 7th ed. 1885. 

3691. .] — Bates v. Johnson (1859), 3 

Seton’s Judgments & Orders, 7th ed. 1885. 

3692. Ule Insurance premiums — Where express 
provision in mortgage deed — Failure of mortgagor 
to pay — Effect of limit of amount payable on mort- 
gage.] — In a mtge. security, H. covenanted with C. 
& CO. to pay the principal sum £6,648 Ss. 4d. & 
interest thereon at 5 per cent., etc., & that he 
would pay during the life of R. the premiums on 
three policies of insurance, & that in case of 
default it should be lawful for C. & co. to pay any 
sums requisite for keeping on foot or renewing the 
policies, & it was fuither agreed, that the sums 
that should be so advanced should be charged 
upon the mtged. premises, & carry interest at 6 
per cent., &; be raised in like manner as the other 
moneys thereby secured : provided, that the total 
amount of the moneys secured &; to be ultimately 
recoverable by virtue of the mtge. security, 
exclusive of the sums of £3,000 & £2,000 secured 
by bonds, being part of the said principal sum, in 
respect whereof the proper ad valorem stamp duties 
had been already paid, should not exceed the sum 
of £3,000 ; the stamp impressed on the mtge. 
security covered only the sum of £8,000 ; — Held : 
the master was correct in finding the amount due 
to ^e mtgees. to consist of the principal sum 
originally advanced, & a further sum, being 
the amount of moneys advanced in payment of 
certain only of the premiums due on the three 
policies of assurance, altogether amounting to the 
sum of £8,000, & also of the further sums of 
£3,417 175. Id. & £497 145, 6d., being interest due 
respectively on the original principal sums of 
£6,648 35. 4d. & £1,351 165. 8d., the amount paid 
in respect of such premiums. — ^Richabds v. 
Macclbspord, Cocks v. Edwards (1841), 10 
L. J. Ch. 329, L. C. 

3693. .] — A tenant for life, with 

remainder to his first & other sons by his then wife 
in tail male, remainder to lumself in fee, being 
desirous of raising a sum of £12,500 on the security 
of his estate, applied , to a life assurance society, 
& a deed of mtge. was entered into between the 
rntgor. of the one part &> four persons of the other 
who were trustees of the society, but were not so 
named in the mtge. deed. The deed recited that 
there was no probability of the rntgor. having issue 
by his then \me, recited that a policy of assur- 
ance in the said society had been effected, whereby 
three directors of the co. assured to the said four 
persons, trustees, the sum of £13,000 in case of 
the death of the rntgor. leaving male issue by his 
then wife, & in case the mteor. should keep up 
the annual premium regularly. The deed then 
witnessed tlmt, in consideration of £12,600 the 
life estate, & also the reversion of the rntgor., 
were conveyed to the four trustees by way of 


mtge. ; & it was provided that, in case the rntgor. 
should neglect or refuse to pay the premiums, it 
should be lawful for the mtgees. to pay them, & 
that all such sums so paid by them should be 
charged on the hereditaments thereby conveyed. 
Another mtge. was made shortly after between the 
same parties by way of further charge, accompanied 
by a similar policy. The rntgor. paid the premiums 
on the policies for about four years ; the directors 
then reduced the amount of the premiums he 
continued to pay the reduced amount for three 
years longer. He then ceased to pay the premiums 
altogether. The co. debited his account in their 
books with the annual amounts, & added them to 
their mtge. debt. The rntgor. died without 
leaving issue male, & on taking the accounts 
in a mtgees.* suit against the estate, the chief 
clerk dis^owed to the assurance co. the amounts 
with which they had debited the estate on account 
of the premiums : — Held : the co. were entitled, 
by the terms of the mtge. deed to be allowed the 
sums with which they had so debited the rntgor. ’s 
estate. — ^Fitzwilliam (Earl) v. Price (1858), 31 
L. T. O. S. 389 ; 4 Jur. N. S. 889. 

3694. Right to recover by action.] 

— Deft, by deed of mtge. reciting a loan of £12,500 
by pltfs. to deft, upon the security of a demise of 
deft.’s life-interest in certain property & a con- 
veyance of a reversion in fee, & also by a policy 
for £13,000 in the Norwich Union Life Assurance 
Office, payable within three months after the 
death of deft. ‘‘ in case he should leave issue male 
by his then present wife living at his death,*’ deft, 
covenanted that he would “ from time to time 
during liis natural life, &> so long as the said sum 
of £12,500, or any part thereof, or any interest for 
the same, should remain due & owing on the said 
security, continue & keep on foot the benefit of 
the said recited policy of assurance, & pay or cause 
to be paid the yearly & other premiums, etc., & 
would not permit or suffer or do any act whereby 
the said policy might be forfeited or vacated,” 
etc. The deed also contained a proviso, that, in 
case deft, should neglect to pay the premiums, it 
should be lawful for pltfs. to pay the same, & to 
charge the payments so made upon the heredita- 
ments thereby charged. The deed contained no 
covenant by deft, to repay pltfs. the sums they 
might pay to keep the policy alive. Deft, paid the 
interest & premiums regularly down to the year 
1848, but since that time, there being then no 
possibility of his having any issue by his then wife, 
he had mscontinued to pay the premiums. The 
annual premiums accruing up to the present time 
were placed to the credit of the office in an account 
kept by them, called their ” Policy Premium 
Account,” &: regularly debited year by year by 
the office in the mtge. account of deft., according 
to the practice of the office, but deft, haid no notice 
of this course of dealing. Pltfs. having brought 
an action against deft, upon his covenant for pay- 
ment of the premiiuns, deft, pleaded payment of 
l5. into court. Upon a special case steting these 
facts ! — Held : assuming pltfs. to have paid 
the premiums, they were not entitled to more 
than nominal damages. Semble : the course 
of dealing stated did not amount to evidence 
hat they had paid them. — ^Browne v. Price 
1868), 4 0. B. N. S. 698 ; 27 L. J. 0. P. 290 ; 31 


PART XVI. SECT. 1, SUB-SECT. 4.— C. 

8690 i. Allowances made for pre- 
miums .] — Under the head of ** Just 
allowances/* the master may on taklucr 
the account of subsequent interest^ & 
iMxing subsequent costs on a first or 
subsequent foreclosure, allow a sum 


paid for insurance since the last fore- 
closure. — Bethune V. Caloutt (1868), 
3 Gr. 648.~-CAN. 

3690 ii, .] — English & Scot* 

TisH Investment Co. v. Gray (1879)» 
8 P. R. 199.— CAN. 

•. Whether credit need he Qiven.] 


— ^A mtsee. insuring the mtged. pre- 
mises out of his own funds is entitled 
to receive the amount of the policy in 
the event of loss for hie own benefit, 
without giving credit therefor upon the 
mtge. — Russbli. v, Robertson (1859), 
1 Ch. Ch. 72.— CAN. 
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Part XVI. — ^Accounts. 


uJE.^,®i2l£f ’ ^ ' 8 721 ; 

3695. . Whether oonunlssion to insur- 

ance agent included.] — Pltf. mortgaged her life 
mterest in a fund to defts., it being part of the 
agreeme^ that a policy should be effected on her 
life, & the premiums be secured on the mtged. 
property. In an action for redemption the chief 
clerk found that £178 19s. Id., “ premiums paid 
on policies,” was due from pltf. to defts. L., 
a & agent to all the parties, paid the premiums 
to ttie insurance offices, receiving from them 5 per 
cent, commission. On summons to vary the chief 
clerk s certificate by the amount of the com- 
mission, on the ground that the “ premiums paid 
^ policies” only amounted to £165 5.9. Od. 
Held : after the premiums had been paid to the 
insurance offices, the mtgor. had no interest in 
them. The insurance offices received the 
preniiums, & paid the commission out of them to 
their own agent. — Leete v. Wallace (1888), 58 
L. T. 577. 

3696. Insurance company mortgagees — 

Extra premiums.]— By an indenture dated Nov. 14, 
1837, in consideration of a sum of £0,800 advanced 
by an assurance co., G. covenanted to pay to the 
CO. an annmty of £800 during his life, & he further 
assigned his interest in certain sums of stock to 
secure payment of the same. G. further 
covenanfed that in case the co. should, at any 
time thereafter, insure any sum or sums of money 
not exceedmg £6,800 on the life of G. & should pay 
any additioi^ insurance by reason of G. going 
beyond the seas, he, G., would pay to the co. all 
such sum & sums of money as sh^l be advanced by 
them as & for an additional premium in respect of 
his going abroad, etc. ; & that all & every the sums 
so advanced should be a charge upon the premises 
thereinbefore assigned. In the year 1842 G. went 
to reside abroad. In Jan. 1842, when he was 
about to embark, one year’s additional premium 
was paid to the co., upon the understanding from 
an officer of the co. that the co. had paid, or would 
immediately have to pay, an additional premium 
to that amount. The co., however, effected no 
insurance except with itself. This was done by 
means of a policy dated in 1837, & executed in the 
same form as all other policies, whereby in con- 
sideration of an annuity of £329 per annum to 
be paid during the life of G., the sum of £6,800 was 
assured to be paid to one branch of the co. by 
another branch of the same co. A further sum 
of £958 was insured on the life of G. by a policy 
effected by one branch of the co. with another 
branch of the same co. in Nov. 1839. The co. 
claimed the annual payments of the additional 
premiums, which they alleged had been advanced 
by them from 1843 to 1855, when G. returned to 
Europe : — Held : the co. were not entitled to 
charge for alleged payments in respect of policies 
effected by one brancn of their office with another 
branch of the same office. — Grey v. Ellison 
(1856), 1 Giff. 438 ; 25 L. J. Ch. 666 ; 27 L. T. O. 8. 
165 ; 2 Jur. N. 8. 511 ; 4 W. R. 497 ; 65 E. B. 
990. 

Annoiaiion : — Consd. J'itzwilliara v. Price (1858), 31 L. T. 

O. S. 389. 

8697. Right to payment on death of 

assured.] — By a marriage settlement a policy of 
assurance on the life of C. was assigned to trustees 
for the benefit of the wife, for her separate use, for 


life, & after her death as she should appoint. The 
husband covenanted that he would pay the 
premiums, & in default the trustees were authorised 
to apply the income for that purpose. Subse- 
quently, the wife appointed the reversion in the 
policy by way of mtge. to secure sums of money 
advanced to her, with interest at 6 per cent. The 
husband & the trustees refused to pay the 
premiums, & they were paid b^r the mtgees. On 
the death of 0. the mtgees. claimed to be repaid 
out of the policy moneys the sums they had 
advanced for keeping the policy on foot, with 
interest at 5 per cent. ; — Held : they were entitled 
to immediate payment of the premiums paid by 
them, with interest at 4 per cent., & to a charge 
for the remaining 1 per cent, upon the reversion 
of the policy moneys. — Gill v. Downing (1874), 
L. B. 17 Eq. 316 ; 30 L. T. 157 ; 22 W. B. 360. 
Annotations : — Expld. Falcko v. Scottish Imperial Insoe. 
(188G), 34 Ch. D. 234. Re!d. He Leslie, Leslie v. French 
(1883), 23 Ch. D. 562. 

3698. Right to add to security.]— When a 

person, not the sole beneficial owner, pays the 
premiums to keep up a policy of life insurance, he 
is entitled to a lien on the policy or its proceeds in 
the following case. By reason of the right of a 
mtgee. to add to his charge any money paid by 
him to preserve the property . — Re Leslie, Leslie 
V. French (1883), 23 Ch. 552 ; 52 L. J. Ch. 762 ; 
48 L. T. 564 ; 31 W. B. 561. 

Annotations : — Consd. Re Wlnohllsea's Policy Trusts (1888), 
39 Ch. D. 168 ; Strutt v. Tippett (1890), 62 L. T. 476. 
Apld. Rc Jones* Settlement, Stunt v. Jones, [1915] 1 (3h. 
373. Refd. Falcke v. Scottish Imperial Insoe. (1886)« 
34 Ch. D. 234 ; The Illpon City, [18981 P. 78^; Re 
Fitzgrerald, Surman v. Fitzgerald (1904), 90 L. T. 266 ; Re 
l»earoe, [1909] 2 Ch. 492. Mentd. Leigh v. Dickson (1883), 
12 Q, R. D. 194 ; Konriok v. Mountstoven (1899), 48 
W. 11. 141 ; Rt McKerroU, MoKerrell v. Gowans (1912), 
82 L. J. Ch. 22 : He Pldlllps, [1914] 2 K. B. 689 ; Re 
Stokes, Ex p, Melllsh, [1919] 2 K. B. 256. 

3699. Effect of covenant of mortgagee 

to pay.] — ^An employee was indebted to his firm, 
& by way of security for the debt he assigned a 
life policy to a member of the firm, in which 
assignment the mtgee. convenanted to pay the 
premiums on the policy with a proviso that the 
premiums so paid were to be debited to the mtgor. 
in the books of the business ; — Held ; the covenant 
by the mtgee. to pay the premiums did not deprive 
him of the right to add the premiums to the debt. — 
Shaw v, Scottish Widows’ Fund Assurance 
Society (1917), 87 L. J. Ch. 76 ; 117 L. T. 697. 

Fire Insurance premiums — Right to add to 
security .] — See Insurance, Vol. XXIX., p. 312, 
Nos. 2573-2577. 

D, Expenses of Sale. 

3700. Sale by equitable mortgagee— Bankruptcy 
of mortgagor.] — The clerk of a creditor claiming 
as equitable mtgee. drew up & signed the msmo- 
randum accompanying the deposit of a lease by 
the bkpt. ; but it was not signed by the bkpt. 
himself, nor was it alleged that the clerk was 
authorised by the bkpt. to draw up such memo- 
randum, or that it was ever shown to the bkpt. : — 
Held : under these circumstances, the equitable 
mtgee. was not entitled to the costs of the sale. — 
Be Mills, Ex p. Bbid (1832), 1 Deac. & Ch. 250, 
Ct. of K. 

8701. Abortive sale.] — 7 Geo. 2, c. 20, s. 1, 
which enables a mtgor., after action brought, 
to obtain a reconveyance of the property upon 
payment of the principal, interest, & costs of suit, 
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8701 1. Abortive sale .] — An action of 
ejectment by a mtgee. against a mtgor. 
will only be stayed upon payment of 


the costs of an abortive sale under 
the mtge. — Trust & Loan Co. v. Mc- 
Gillvray (1878), 7 P. R. 318.--CAN. 
8701 ii. .1— Where a mtgee. had 


offered property for sale under a power 
of sale, & the sale proved abortive, he 
was entitled to the costs, the attempt 
to sell having been bond fide . — 
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Sect 1. — General accounts: Sub-sect 4, D. & E,; 
sub-sects. 5, 6 7, A, BJ] 

applies only to cases in which the mtgee. is not in 
possession, & in which ho has not attempted to 
exercise the right of sale. 

Where a mtgee., in pursuance of a power of sale, 
attempted to dispose of the property, but without 
success, the ct. refused to compel him to reconvey 
the premises &; deliver up the deeds, except on 
payment of the costs of the abortive attempt at 
sale, & of showing cause against the rule. — 
Sutton v, Rawlings (1849), 3 Exch. 407 ; 6 
Dow. & L. 673 ; 18 L. J. Ex. 249 ; 12 L. T. O. S. 
426. 

Annotation : — Folld. Dowle v. Neale (1862), 10 W. R. 627. 

3702. Effect of negligence of mortgagee — 

Payment by cheque.] — (1) On a sale by auction 
on behalf of a mtgee., in exercise of the power of 
sale contained in his mtge. deed, the acceptance 
by the auctioneer, on behalf of the vendor & with 
his concurrence, of a cheque, which was dishonoured 
on presentation, in lieu of cash for the deposit is 
not, having regard to the common practice at 
sales by auction, unreasonable, & is not such an 
act of negligence on the part of the mtgee. as to 
deprive him of his right to the costs of the abortive 
sale. 

(2) [In] an action which, like this, combines the 
double form of an action on the covenant & an 
action for foreclosure ... 1 think that the proper 
course , . . will be that the costs should be limited 
to those which would have been properly incurred 
had the action been one on the covenant only 
(Baggallay, L. J. ). — Parker v. Lacy, Hartland 
& Co. (1885), 31 Ch. D. 42 ; 65 L. J. Ch. 149 ; 53 
L. T. 515 ; 34 W. R. 22 ; 2 T. L. R. 11, C. A. 

Annotaiiom : — As to (2) FoUd. Blssett v. Jones (1886), 32 

Ch. D. 635 ; Jones v. Harris (1887), 55 L. T. 884 ; Faith- 

full V. Woodley (1889), 43 Ch. B. 287. Generally, Refd. 

Instoue i>. Klmslle (1886). 54 L. T. 730 ; Poulett v. Hill, 

[1893] 1 Ch. 277 ; Powell v. Brodhurst, [1901] 2 Ch. 160 ; 

Williams V. Hunt, [1905] 1 K. B. 512 ; White & Pill v. 

Stennlngra, [1911] 2 K. B. 418. 

8703. Sale by auctioneer mortgagee.] — The 

mtgee. having been employed by the mtgor. as 
auctioneer in several attempted sales before his 
power arose, & also having paid money on the 
mtgor. ’s account : — Held : he was not entitled 
under the decree to have an account of his costs 
incurred in respect of such sales, of the moneys 
so paid by him. — Thompson v. Rumball (1839), 3 
Jur. 53. 

-.] — See Auction & Auctioneers, Vol. III., 
p. 32, Nos. 233-235. 

Sale by solicitor mortgagee.] — See Solicitors. 

Sale of ship.] — See Shipping. 

Amount recoverable — Sale by auction.] — See 
Auction A: Auctioneers, Vol. III., p. 33, No. 239. 

Application of proceeds of sale generally.] — See 
Part XIII., Sect. 2, sub-sect. 10, ante. 

E. Interest on Expenses. 

See Part XVII., Sect. 2, post. 


Sub-sect. 6. — ^Proop op Debt. 

See^ generally^ Evidence, Vol. XXll., pp. 191 
et seq. 


8704. Whether receipt in mortgage deed suffi- 
cient.] — Goddard v. Complin (1669), 1 Cas. in Ch. 
119; 22B. R. 722. 

Annotation : — ^Hentd. Hart v. Middlehurnt (1746), 3 Atk. 

371. 

3705. Fraud.] — ^A bond or mtge. is primd 

fade a good evidence of a debt ; but in case fraud 
appears, the obligee, etc., ought to prove actual 
payment. — ^Piddock v. Brown (1734), 3 P. Wms. 
288 ; 24 E. R. 1069, L. C. 

3706. Not conclusive.] — Mainland v. Up- 

john, No. 3654, ante. 

8707. Foreclosure by third mortgagee 

against second — ^After purchase of first mortgage.] 

— Third mtgee. buys in the first, & brings bill to 
foreclose the second. He need not prove the 
money actually lent on the third mtge., the pro- 
ducing an acquittance being sufficient. — Holt v. 
MiiJ. (1692), 2 Vem. 279 ; 23 E. R. 781. 

8708. Parties in fiduciary relationship.] — 

Lewes v. Morgan, No. 3723, post. 

.]— >Sfee Deeds, Vol. XVII., pp. 370-373, 

Nos. 1807-1832. 

3700. Deposit of deeds subsequent to debt — 
Whether evidence of security — Where subsequent 
advances.] — In a case of doubt, & where there is 
no memorandum in writing accompanying the 
deposit of deeds, the ct. leans against the deposit, 
as a security for an antecedent debt, though it 
favours it, in regard to subsequent advances. — 
Re Cowderoy, Exp. Martin (1835), 4 Deac. & Ch. 
457 ; 2 Mont. & A. 243 ; 4 L. J. Bey. 85, Ct. of R. 

3710. Running security — ^Admissions of mort- 
gagor.] — Bond & mtge. given by an only son to his 
father i — Held : in the circumstances of the case 
to be a running security for advances actually 
made, & not a security for the precise amount 
expressed in the instruments, & there being no 
evidence against the son as to the amount of the 
actual advances, he was charged in that respect 
to the extent of his admissions only — ^Melland v. 
Gray (1843), 2 Y. & C. Ch. Cas. 199 ; 63 E. R. 87. 


Sub-sect. 6. — Right to Set-Off. 

8711. Right of mortgagee — ^Debt due to mort- 
gagor.] — ^A. executed a mtge. in favour of his 
bankers, M. & B., to secure any balance which 
might at any time be due upon his banking account, 
either to them or to the persons who should for 
the time being constitute the banking firm. A. 
became indebted on his account with M. &: B., 
A; also, after B.’s death, with M. & D., & in 1838, 
the balance on his account exceeded £3,000, when 
the banking business, with all debts & securities 
due to or held by the firm, was assigned to pltfs. 
They afterwards employed A., & became indebted 
to hum for work & materials. A. became bkpt. ; 
& the property comprised in the mtge. was not 
sufficient to pay the balance due from A., after 
paying off several prior incumbrances, the amount 
of which had not yet been ascertained : — Held : 
pltfs. were entitled to set off the debt due from them 
to A., against the balance due from A. to the 
banking firm. — Clark v. Cort (1840), Cr. & Ph. 
164 ; 10 L. J. Ch. 113 ; 41 E. R. 449, L. C. 
Antiotations: — Oonfd. Hunt v. Jessel (1854). 18 Beav. 100. 

Apld. Alcoy & Qandia Ry. &: Harbour Oo. v. Qreenhill 


Gameron V. McIlroy (1884), 1 Man. 
L. R. 242.— CAN. 

8701 ill. .] — Mtrod. property 

sold under a power of sale, default 
having arisen, was bid in by an agent 
of the mtgee.. So subsequently conveyed 
by him to the mtgee. In a suit for 
redemption: — Held: the mtgee. was 
entitled to be paid the costs of the 


abortive sale, except an amount 
charged for the conveyance. — ^Pat- 
OHRLL V. Colonial Investment So 
Loan Oo. (1907), 2 E. L. R. 417 ; 3 
N. B. Eq. Rep. 429.— GAN. 

L Under statutory moriyaae .] — 
Beattt V. O'Connor (1884), 5 O. R. 
731.— CAN. 


g. Retease of claim — Of second mart- 
gagee.] — Laws v. Toronto General 
Trusts Corpn. (1904), 8 O. L. R. 522 ; 
4 O. W. R. 164 ; 24 C. L. T. 395.— 
CAN. 

PART XVI. SECT. 1, SUB-SECT. 6. 

h. Bight of mortgagor — To set off 
value of crops — Crops taken by lessee of 
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0897), 76 L. T. 542. Beld. Dodd v. Lydall, Lydall v. 
Dodd (1842), 1 Hare, 333 ; Coohrano v. Green (1860), 9 
C. B. N. S. 448 ; Re Agra & Masterman’s Bank, Rx p, 
Anderson (1866), 36 L. J. Ch. 73 ; Middleton v. Pollock, 
Rx p. Nugee (1875), L. K. 20 Bq. 29 ; Thornton v. May- 
nard (1875), L. R. 10 C. P. 695. 

8712. Right of mortgagor — General rule.] — In 

taking the accounts between mtgor. & mtgee., 
whether in a foreclosure or in a redemption suit, 
the mtgor. is entitled to the benefit of set-off. — 
Be Agra & Masterman’s Bank, Anderson’s 
Case (1866), L. R. 3 Eq. 337 ; 36 L. J. Ch. 73 ; 

16 W. R. 246. 

AuTiotation Refd. Mersey Steel & Iron Co. v. Naylor (1882), 

9 Q. B. D. 648, 

3713. Damages for breach of covenant in 

lease.] — Brandling v, Owen (1704), 2 Vern. 462 ; 
23 E. R. 896. I 


Sub-sect. 7. — Re-Opening Accounts. 

A. In General 

See, generally, Equity, Vol. XX., pp. 271-277, 
Noe. 310-369. 

3714. Oi]^ what ground re-opened — Particular 
errors to be alleged.] — Jointure made of an equity 
of redemption ; tlie husband bt)comes a bkpt., 
& the assignees of tlie comrs. state an account with 
the mtgee. If the jointress will be relieved against 
this account, she ought in her bill to assign 
particular errors ; but leave given to amend the 
bill. — Knight v. Bampfeild (1683), 1 Vern. 179 ; 
23 E. R. 399. 

Annotation :—'ReU. Bourko v, Hddffomari (1729), 1 Barn. 

K. B. 272. 

3715. .] — Bill to open a settled account 

must state specific errors. — Taylor v. Haylin 
(1788), 2 Bro. C. C. 310 ; 1 Cox, Eq. Cas. 435 ; 
29 E. R. 170, 

Annotations .-—Reid. GiiUdtig v. Kolghloy 0878). 9 Cli. D. 

547 ; Yourell V. Hibonilau Bank, 11918] A. C. 372. 

3710. .] — (1) An assignee of a mtge., 

in general cases, takes it entirely at his own risk iis 
to what is due from the mtgor. to the mtgee., but 
if the mtgor. makes no objection to the demand for 
a length of time, A deals with the iissignee of tlu^ 
mtge. without objecting to the account of th(.‘ 
original mtgee., he cannot have a decree to sur- 
charge & falsify against tliat assignee, but must 
resort for redress to the original mtgee. 

(2 ) Accounts settled ^ signed cannot ^ be 
falsified except for error ; but if error be manifest, 
the ct. will correct it, notwithstanding any stipula- 
tion between the paHies. Error must be 
specifically charged in the bill, & proved ; otlier- 
wise the ct. will not open an account. 

(3) A mtgee. cannot have profit, by way of 
commission, for receiving the produce of the mtged. 
estate.— Chambers v. Goldwin (1804), 9 Ves. 
254-1 Sm^ K. B. 252 ; 32 E. R. 600, L. C. 

(2) Retd. Quarrel] r. Beckford (1807). 

13 Vos. 3*77 f Faulkner v. Daniel (1843), 3 Hare, 199 ; 

Blaerave v. Koutli (1856), 2 K. & J. 509. (,^^ Consd. 

FoSt o Elwes (1816), 2 Mer. 68. D»td. .Sayers v. 

WiSeld (18ii9), 1 Knapp, 133. Consd. Leith v. Irvine 


(1833), 1 My. & K. 277 ; Mainland Upjohn (1889), 
41 Ch. D. 126. Refd. Eyre v, Huffhos (1876), 2 Ch. D. 
148 ; Ward v. Sharp (1884), 53 L. J. Ch. 313 : Btes v, 
Hoddinott, Hoddlnett v, Biggs, [1898] 2 Ch. 307 ; Kw- 
linffor V, New Patagonia Meat & Cold Storage Co., [49141 
A. C. 25. Oenerallu* Mentd. Denton v* Bavy (1836). 1 
Moo. P. C. C. 15 ; Robertson Vt Norris (1858), 1 Pf®* 421 ; 
Warner v. Jacob (1882), 46 L. T. 656 ; British South 
Africa Co. v. De Boors Consolidated Minos (1910), 80 
L. J. Ch. 65 ; lie Morris, Mayhow v. Holton, [19211 1 Oh. 
172. 

3717. .]— The rule in equity is, that 

if a party seeks to open a settled account so as to 
surcharge & falsify it, he must in his bill specifically 
charge at least one definite & important error, & 
support that charge with evidence confirming it 
as laid. — Parkinson v, Hanbury (1867), L. R. 

2 H. L. 1 ; 36 L. J. Ch. 292 ; 16 L. T. 243 ; 15 
W. R. 642, H. L. 

Amiotatiom :—RM, Kirkwood v. Thompson (1865), 2 

Hem. & M. 392 ; White v. Ahrens (1884), 26 Cln p- 717 , 
Sachs in Spellman (1887), 37 Ch. D. 295 ; He Colnbrook 
Chomloal & Explosives Co., A.-(l. r. The Oo., U923] 2 Ch. 
289. Mentd. sWw m Bunny (1865), 2 De G. J. & Sm. 
468 ; Loltch in Abbott (1886), 31 Ch. D. 374 ; fatten in 
RusHcll (1888), 38 Ch. D. 334 ; Solwyn v. Garflt (1888). 38 
Ch. 1). 273 ; Bailey v. Barnes, [1894] 1 Ch. 25 ; Gaskoll 
in Gosling, [1896] 1 Q. B. 669. 

3718. Fraud.] — On the ground of fraud a 

general account was decreed ; & the securities 
to stand only for the balance ; though the vouchers 
had been destroyed by general consent. — Wharton 
V. May (1799), 5 Ves. 27 ; 31 E. R. 454, L. C. 

.—Refd. Curling ^^^Townshond (1816), 19 yen. 
628 : Bernal in JDoiK'gaJ (1827), 1 Bli. N. b. '>94. Mentd. 
Ih^rnal in Donegal (1815), 3 Dow. 133 ; Portarllngton v. 
Soulby (1834), 3 My. & K. 104. 

37^9. Mistake.] — In the absence of special 

agreement simple interest only can be charged 
in a mtge. account. Whe^re such mtge. account 
had been settled on the footing of compound 
interest with half-yearly rests, both parties wrongly 
understanding the mtge. deed to require the same : 
— Held : such settled account might be re-opened. 
— Danieli.. V. Sinclair (1881), 6 App. Cas. 181 ; 
50 L. J. P. C. 50 ; 44 L. T. 257 ; 29 W. R. 669, 
P. 0. 

A n nut al ions .—Diiid, Voiiroll in Hlborniaii Bank, 11918J 
X a 372. rW. Ward r. bharn (1 884), 53 L. J. Cli. 313 ; 
Jfe Bayley-Wortiilngton & Cohen’s Contract, [1909] 1 
Ch. 648. 

Mortgage to building society.] — See 

Building Societies, Vol. VII., p. 483, No. 173. 

3720. Leave to surcharge & falsify — Mortgagor 
not confined to mistakes In fact.]— A party who is 
at liberty to surcliarge & falsify, is not merely 
confined to errors in fact, but may take advantage 
of errors in law. — Roberts v. Kussin (1740), 2 
Atk. 112 ; Bam. Ch. 259 ; 26 E. R. 470, L. C. 
Annoluiions : — Mentd. Gibbon r. f^ffd»on (1853), 13 C. B. 

20.5 ; lie IlobBoti, Robson in Hamllt/on, [1891] 2 Ch. 659. 

3721 . Whether granted against assignee of 

mortgage — Effect of acquiescence In mortgagee’s 
accounts.] — Chambers v. Goldwin, No. 3716, ante, 

B. Parliefi in Fiduciary Relationship. 

3722. Solicitor & client — General allegations of 
error.] — Matthews v. Wau.wyn, No. 3663, 
ante. 


mortgagee.}— Uoou% v. Meiuutt (1858), 
6 Gr. 550.— CAN. 

Goods supplied to mortgagee 

— After assignment to co-morlgag^.] 
Where two persons were mtgees., & one 
assigned his interest to the other, the 
mtgor. was allowed credit, as against 
the assignee, for goods delive^d to the 
assignor, until notice of the 
mwt. — GAX.BRA1TH V. Mokrison ( 1 860), 
8 Gr. 289.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 7. — A. 

I. On what ground re-opened — Agree - 

J. — ^VOL. XXXV. 


ment to discharge mortgage — Failure of 
action to enforce.] — Where, after an 
order nisi in a mtge. action deft, is 
permitted to bring an action to enforce 
an alleged agreement to dischargo the 
mtge., 8c fails thereon, pltf. is entitled 
to have the accounts, in the mtge. 
action opened up dc to an allowance 
therein of the costs in the other action. 
— UlLLABOUOH V. DeLANEY (Sosk.), 
[1018] 1 W. W. li. 795.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 7.— B. 

Z122 i, Solicitor dt client — Oencral 


allegatiims of error.] — In ordinary oases 
the rule Is, that ttio establlsliment of 
one mistake is sulficient to induce the 
ct. to give a decree entitling the party 
to surcharge & falsify an account. 
But where the relation of attorney & 
client subsists, the ordinary rule does 
not prevail, for there, though the party 
only alleges generally that the accounts, 
as settled, are erroneous, the ct. will, 
if sufficient cause be shown, make a 
decree ope^ng those accounts. — Law- 
less V. Mansfield, Mansfield v. 
Lawless (1841), 1 Dr. & War. 657. — 
IR. 
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3728. Balance in favour of solicitor.] — 

(1) Settlement of accoimts between attorney & 
client, not conclusive ; the nature of their con 
nection, excepting their accounts from the opera- 
tion of the general rule in equity. Therefore 
accounts settled & signed, & where vouchers are 
delivered up, & a note given for the balance, will be 
re-opened at a very considerable distance of time 
after such settlement, where the parties stand in 
the relative situation to each other of attorney & 
client, agent & principal ; & where the balance is 
in favour of the former under the peculiar circum- 
stances affecting this case. 

(2) Now, I apprehend, that, in the dealings & 
transactions of parties of tliis description, & when 
an account of those dealings & transactions has 
been ordered to be taken by the ct., a person 
standing in the situation of solr., agent, general 
manager, & director, & having [the management 
of] the whole concerns of the other party, &> having 
made such other party execute instruments of 
this sort, which are therefore liable to suspicion, 
it becomes necessary not merely to rely on the 
instruments themselves, but to show that the 
advances were actually made (Lord Redesdale). 
—Lewes v. Morgan (1817), 5 Price, 42 ; 146 E. R. 
530, H. L. 

Annotations: — As to (2) Apld. Hlles v. Moore (1848), 17 
L. J. Ch. 385 ; Greeloy v. MoueUjy (1862), 3 Do G. F. &; J. 
433. Reid. Datoman v. Hunt, [1904] 2 K. B. 530. 
Ocnerally, Refd. Blagrave v. RouUi (1860), 2 K. & J. 609 ; 
Cheese v. Keen, (1908J 1 Ch. 245. M6ntd. Hare v. Bruford 
(1824), 13 Ih'ice, 277. 

3724. .] — J , had been W.’s solr., & his agent 

in obtaining money on mtges. <fc otherwise, & also 
receiver of the rents of his estates ; on a bill filed 
by W. against him & the mtgees., a decree was 
made for a general account against J. & for the 
taxation of his bUls of costs, notwithstanding there 
were settled accounts, signed by W. & securities 
given by him, & the vouchors delivered up to him. 
—Morgan v, Evans (1834), 8 Bli. N. S. 777 ; 

3 Cl. & Fin. 169 ; 5 E. R. 1132, H. L. 

An7ioiatimis .—-Refd. Booth v. Leicester (1838), 3 My. & Cr. 
459 ; Blograver. Routh (1856), 2 K. & J. 509. Mentd. 

(1852), 3 H. L. Cas. 663 ; Shedden v. A.-G. 
(1860), 30 L. J. J*. M. & A. 217. 

8725. No Independent advice — ^Misrepre- 

sentation as to Identity of mortgagee.] — ^Accounts 
between a mtgee. & mtgor. in the position of solr. 

& client, although stated & signed more than 
thirty years ago, were opened on the grounds that 
the client had no independent advice & signed 
without examination or explanation, that the 
accounts contained improper charges, & that a 
third person was represented to be the mtgee. — 
Ward v. Sharp (1884), 53 L. J. Ch. 313 ; 60 L. T. 
667; 32W. R. 684. 

3726. ,] — K. was a builder, & from 

1883 to 1004 employed 0. as his solr., who financed 
him in numerous transactions. No bills of costs 
were delivered, but from time to time accoimts 
were stated between them, & the amoimt due for 
loans, interest & costs were agreed, & C. took 
mtges. for the agreed amounts. By 1904 all the 
mtges., except two, had been paid off, either by 
sales or by K!. paying off & taking reconveyances 
of the mtges., & on each occasion the amount 
due was agreed. In 1905 0. died, & in 1900 his 
exors. brought an action against K. to enforce the 
two subsisting mtges. K. counterclaimed for an 
account of all the transactions & dealings between 
luniself & 0. from 1883, alleging, as the fact was, i 
that he had had no independent advice, & in some i 
of the settled accounts he proved errors in respect 


prior to 58 A: 59 Viet. c. 26 : — ffeld : K. was 
entitled to open all the accounts A to tax, surcharge 
A falsity, A his right was not barred by Stat. 
Limitations, although all the settled accounts 
but one had been agreed more than six years 
before the date of his counter-claim. — C heese v. 
Keen, [1908] 1 Oh. 245 ; 77 L. J. Ch. 103 ; 98 
L. T. 316 ; 24 T. L. R. 188. 

8727. Effect of acquiescence.] — General 

rule, that a mtgee. shall not charge for receiving 
the rents personally ; though he may have a 
receiver at the expense of the mtgor. Liberty 
was therefore given to surcharge A falsify an 
account settled, with that allowance ; acquiescence 
having no effect ; the mtgee. being the attorney 
of the mtgor. — L anqstaffe v, Fenwick, Fen- 
wick V, Langstappe (1806), 10 Ves. 405 ; 32 E. R. 
902. 

Annotations : — Consd. Barrett v. Hartley (1866), L. R. 2 Eq. 

789. Refd. Sayers v. Whitfield (1829), 1 Knapp, 133. 

3728. .] — A client executed a mtge. 

to his solr. for a specified sum, being the amount at 
which past costs in a suit had been estimated, 
without the bills having been delivered, the solr. 
undertaking to deliver the bills by a certain time, 
which he did. Four years afterwards the client 
changed his solr. A obtained an order for taxation 
of subsequent costs, but declined the offer of the 
solr. to have the costs secured by the mtge. 
included in the taxation, A obtained the order 
without prejudice to any question as to those 
costs. Two years aftei'wards the client filed a 
bill against the solr., to have the latter costs 
investigated A the account between the parties 
re-opened, but did not allege any specific over- 
charge or error : — Held : the suit was precluded 
by length of time A acquiescence. — B lagrave v, 
Routh (1850), 8 De G. M. A G. 620 ; 20 L. J. Ch. 
80 ; 28 L. T. O. S. Ill ; 3 Jur. N. 8. 399 ; 6 W. R. 
95 ; 44 E. R. 529, L. 3J. 

Annotations : — Refd. Morgran v. Higgrlne (18.59), 1 Gifl. 270 ; 
Eyrt) V. Wynn -Mackenzie, [1894] 1 Ch. 218. Mentd. 
Watson V. llodwoll (1878), 7 Ch. D. 625 ; Ward v. Sharp 
(1884), 60 L. T. 657. 

3729, Principal & agent.] — L ewes v, Morgan, 
No. 3723, ante. 

-.] — See, generally, Agency, Vol. I., pp,445- 
447, Nos. 1351-1300. 


Sect. 2.— ACCOUNTS BY MORTGAGEE IN 
POSSESSION. 

Sub-sect. 1. — Liability to Account. 

A, In General. 

3730. Liability to account from the beginning.] — 

Talbot v. Braddill (1683), 1 Vern. 183; 23 
R. 402. 

Annotation : — ^Refd. Cowdry v. Day (1859), 1 L. T. 88. 

3731. Mortgagee acting through agent — Account 
>f sums received from agent not sufficient.] — Lefts, 
lad by the judgment in the action been held to be 
atgees. in possession of certain mtged. estates, A 
.he usual accounts A inquiries as against mtgees. 
in possession were directed. Lefts, brought in an 
account purporting to show their receipts in respect 
of the rents A profits of the mtged. estates, but 
which in fact only showed certain lump sums 
received by them from B., then deceased, their 
agent. On motion by the pltf. for a further A 
>etter account : — Held : defts. were bound to 
ender the further account, for the receipts of B. 
vere as between pltf. A defts. the receipts of defts- ; 
lefts, were bound to deliver an account showing 
tiot only what they had received from B. but what 
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he had received from the tenants, & it was a 
question not of technicality but of substance, for 
without the knowledge derived from such an 
^count pltf. would be imable to proceed on the 
inquiry as to wilful default, which was a matter of 
surcharge, & the death of deft.’s agent could not 
excuse defts. from this liability. — N oyes v. 
Pollock (1885), 30 Ch. D. 336 ; 55 L. J. Ch. 54 ; 
63 L. T. 430 ; 33 W. R. 787, C. A. 

3732. Effect of purchase by mortgagee.] — To a 
bill by the devisees of the equity of redemption 
of a plantation in the West Indies, against parties 
alleged to be mtgees., praying an account & 
reconveyance defts. pleaded, that judgment had 
been obtained against exors. of testator in the 
colony, & execution issued, under which the 
plantation had been sold to defts., & averred, that 
the proceedings, etc., were in conformity with, & 
according to, the due course of law in the said 
island. The ct. allowed the plea. — ^V erchild v. 
Paull (1836), 1 Keen, 87 ; 6 L. J. Cb. 284 ; 48 
E. R. 239. 

3733. Mortgagee must be in possession as mort- 
gagee.] — He [mtgee.] was . . . made to account 
not only for what he actually received, but for 
what he might without wilful default have 
received. ... It follows . . . that cts. of Equity 
were very slow to decide that possession had been 
taken & would not do so unless satisfied that the 
mtgee. in possession took possession in his capacity 
of mtgee. without any reasonable ground for 
believing himself to hold in any other capacity 
(Rigby, L.J.). — Gaskell v. Gosling, [1896] 1 
Q. B. 669 ; 65 L. J. Q. B. 435 ; 74 L. T. 674 ; 
12 T. L. R. 335, C. A. ; revsd. on other grounds, 

fiom. Gosling v. Gaskell, [1897] A. C. 575, 
H. L. 

Annotations : — Mentd. Paforson v. Gas Lipht & Coke Co. 

(1896). 74 L. T. 640 ; Re Hale, Lllloy v. Koad (1899), 68 

L. j. Ch. 617 ; llobiiiHou l‘rlutiiig Co. v. Chic, 11906] 2 

Ch. 123 ; Doyos v. Wood, [1911 J 1 K. B. 806 ; ThoinaH v. 

Todd, [1926] 2 K. B. 511. 

J3, After Assignment, 

3734. Whether mortgagee remains liable — 
General rule.] — A mtgee. in possession assigned 
the mtged. premises to the son of the mtgor., a 
woman, upon an account stated & payment of the 
amount due to him ; in a suit for redemption by 
the mtgor. against the mtgee. & her son, the mtgor. 
insisted that the assignment was a breach of trust ; 

Held : the mtgee. must account for all the 

profits both before & after the assignment, & 
reconvey or procure reconveyance to the mtgor. — 
Venables v. Foyle (1661), Nels. 60; 1 Gas. in 
Ch. 2 ; Freem. Ch. 152 ; 1 Rep. Ch. 178 ; 21 
E R 789. 

* 3735 . .] — ^A. mortgaged leaseholds to 

B., who entered into possession, received the rents, 
& sold a part under a power. A. afterwards 
mortgaged the equity of redemption to C., & A. 
& B. then assigned tlie premises & mtge. debt to D. 


-Accounts. 

In a foreclosure suit by 0. : — Held : B. might be 
called upon to account for the rents dt purchase- 
moneys received by him. — Hindb v. Blake (1841), 
11 L. J. Ch. 26. 

Annoiaiions : — Mentd. Lodwick v. Day (1844), 3 L. T. O. S. 

4 ; Pace v. Pace (1891) 67 L. T. 383. 

3736. .] — (1) A mtgee. is account- 

able, not merely for ms actual receipts whilst in 
possession of the mtged. property, but also for 
whatever is received by those to whom he transfers 
possession under an arrangement inoperative to 
transfer title, & in derogation of the rights of the 
mtgor. 

(2) A mtgee. who in a redemption suit sets up 
& fails to prove an absolute title to the mtged. 
property, So is then found to have been at the date 
of the suit, overpaid as mtgee., will not only not 
be allowed his costs of suit but may have costs 
given against him. — National Bank op Aus- 
tralasia V. United IIand-in-Hand & Band of 
PIOPE Co. (1879), 4 App. Cas. 391 ; 48 L. J. P. 0. 
50 ; 40 L. T. 697 ; 27 W. R. 889, P. C. 

3737. Not where assignment by order of 

court.] — (1) The liability of a mtgee. in possession, 
who assigns his mtgo., to account to the mtgor. 
for the profits of the estate after the assignment, 
exists only where the assignment is volunatry, A? 
not where it is made by order of the ct. 

(2) In an action to redeem a mtge., the mtgee. 
raised a defence under which he no longer treated 
himself as mtgee., but laid claim to part of the 
mtged. estate : — Held : he might properly be made 
to pay the costs of the action. — Hall v, Hewabd 
(1886), 32 Ch. D. 430 ; 55 L. J. Ch. 604 ; 64 L. T. 
810 ; 34 W. R. 571, C. A. 

Annotations : — Reid. Lodbrook v. PaHHinau (1888), 57 L. J. 

Ch. 855 ; Klrmaird v. Trollope (1889), 42 Oh. D. 610 ; 

Hoath V. (Jhltuj (1908), 98 h. T. 865. Mentd. Carltou 

Main Oolllory (Jo. v. Clawloy, [1917] 2 K. B. 691. 


C. To Subsequent Incumbrancers, 

3738. When arising — Where mortgage after 
entry — Prom date of second mortgage.] — Mad- 

DOCK8 V. Wren (1680), 2 Rep. Ch. 209 ; 21 E. R. 
659. 

3739. Where mortgage before entry — From 

date of entry.] — Mtgee. enters, & therc^by prevents 
subsequent incumbrancers from entering, & yet 

ermits the mtgor. to receive the profits. He shall 
e charged with all tlie profits he had or might 
have received since his entry.- — Copprino v, 
Cooke, Cooke v, Knight (1684), 1 Vern. 270 ; 
23 E. R. 463. 

3740. In respect of surplus rents — After bill filed 
by second mortgagee.] — ^After bill filed by second 
incumbrancer, first incumbrancer in possession 
cannot pay surplus rents to debtor. — Parker v, 
Calcraft, Dunn v. Same (1821), 6 Madd. 11 *, 66 
E. R. 992. 

Annotation .—Reid. Hole r. Boxloy, Whitfield v. Bowyer, 
Whitfield r. KulRlit (1855), 20 Beav. 127. 


PART XVI. SECT. 2, SUB-SECT. 1.— A. 

8733 i. Mortgagee must he in posses- 
sion as mortgagee .] — In a redemption 
suit by the second mttfee. agrainst the 
first, it appeared that the equity of 
redemption had become vested in the 
first mtgee., & that he had entered into 
possession & had cut & removed timber 
10 a greater value than the amount due 
on Ms mtge. i—Held : he was bound 
to account only for the value of such 
timber & occupation rent as was taken 
or reooivod by him as mtgee. not as 
owner of the ©J.'fity of redemption.— 
Stkinhopf V . Brown (1865), 11 Gr. 
114.-~’CAN. 

m. When liabUUy crises. )— It is not 


always necessary for a mtgoo. who has 
boon in possession to produce his 
accounts on taking proceedings to 
foreclose. This necessity arises, first, 
when the mtgor. has deposited the 
principal, leaving the question of 
interest to be settled on an adjustment 
of the account ; secondly, when he 
lias deposited all that he admits or 
alleges to be due; tlilrdly, when he 
pleads &. undertakes to prove that the 
whole of the principal & interest has 
been liquidated by the usufruct of the 
property. — Forbes v. Amebroonissa 
Begum (1866), 14 W. It. 481, P. C.— 
IND. 

n. Mortgagee in possession under 


power of attomeg.] — A mtgee., who 
wont into possession under a power of 
attorney from his mtgor. subsequently 
to the mtge. : — IJela : liable to be 
charged as a mtgee. in possession. — 
Re M‘Kinley'8 Estate (1873), 7 I. R. 
Eq. 467.— IR. 

PART XVI. SECT. 2, SUB-SECT. 1.— C. 

3739 1. IFAcn arising — Where mort- 
gage before entry — From date of entry. ]— 
A prior mtgee. who has obtained leases, 
subsequent to a puisne mtgee., Sc who 
has entered into possession, will, as 
against the latter, be charged as mtgee. 
in possession.— Grboq v. ABBOTT (1835). 
L. 8l a. temp. Sugd. 246.— IR. 

T T 2 
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Sect, 2. — Accounts by mortgagee in possession : Sub- 
sect. 1, C. D.; suh-sects, 2 cfe 3, A,] 

3741. In respect of overpayment.] — Arch- 
deacon V. Bowes, No. 4285, post, 

D. Welsh Mortgage. 

8742. When profits exceed interest.] — A. con- 
veyed lands to B., who was put into possession, 
but under an agreement, that if A. paid the money 
in ten years, B, should reconvey. The profits 
appearing to be much more than the interest, upon 
a bill by the heir to redeem, B. decreed to account 
for the profits, & not permitted to set the profits 
against the interest. — Fulthrope v. Foster 
(1687), 1 Vern. 476 ; 23 E. R. 602. 

Annotations: — Refd. Donovan v. Frlokor (1821), Jac. 166; 

Alderson r. White (1858), 2 De G. & J. 97. 


Sub-sect. 2. — How Taken. 

3743. Whether on footing of wilful default.]— 

Morley V. Elways (1668), 1 Gas. in Ch. 107 ; 22 
E. R. 717. 

3744. .] — Row V. Cockayne (1703), Colies. 

310 ; 1 E. R. 301, H. L. 

3745. .] — Trustee to be only charged for 

actual receipts ; mtgee. for what he had or might 
have received. — H arnard v. Webster (1725), 
Cas. ie7np. King, 53 ; 25 E. R. 218. 

3746. Mortgagee not to speculate.] — Mtgee. 

in possession, though answerable, beyond fraud, 
for wilful default, is to take the fair rents & profits, 
not bound to engage in, & will not be allowed for 
speculation & adventure. — H ughes v. Williams 
( 1806), 12 Ves. 493 ; 33 E. R. 187, L. C, 

Annotations : — Refd. Wraprsr v. Denham (1836), 2 Y. & C. Ex. 

3 17 ; Cocks v. Gray (1857), 5 W. R. 749 ; Mlllett v. Davey 

(1862), 31 Boav. 470. 

3747 . .] — In a case of adverse possession 

it is unusual in a decree to charge a party with 
rents & profits which he might have received but 
for his wilful default. The party charged is 
entitled to have a direction inserted in decree, that 
master in taking the accounts shall make him all 
just allowances. Mtgee. in possession & trustee 
guilty of a breach of trust, are the only cases where 
parties are charged with what they might have 
received but for their wilful default. — H owell v. 
Howell (1837), 2 My. & Cr. 478; 1 Jur. 492; 
40 E. R. 722, L. C. 

8748. .] — The mtgee., when he enters, 

enters under a condition imposed on him by this 
ct. of exercising the utmost diligence for the 
benefit of himsefi & the mtgor. (Turner, L.J.). — 
Sherwin V. Shakspear (1854), 5 De G. M. & G. 
517 ; 2 Eq. Rep. 957 : 23 L. J. Ch. 898 ; 24 L. T. 
O. S. 45 ; 18 Jur. 843 ; 2 W. R. 668 ; 43 E. R. 
970, L. JJ. 

Annotations : — ^Retd. Regent’s Canal Co. v. Ware (1857), 23 

Beav. 675 ; He London Corpn. & Tubb’s Contract, [1894] 

2 Ch. 524. Mentd* Vickers v. Hand (1859), 26 Beav. 630 ; 

Palmerston v. Turner (1864), 33 Beav. 624 : Herbert v. 

Salisbury & Yeovil Ry. (1866), L. R. 2 Eq. 221 ; Williams 

V. Glenton (1866), 1 Ch. App. 200 ; He PhiUipH, Ex p. 

Kiveton Coal Co. (1872), 7 Ch. App. 730 ; Met. Ry. r. 

DeMes (1877), 2 Q. B. 1). 189 ; He Riley to Streatfleld 

(1886), 66 L. T. 48 ; Bennett v. Stone, [1903] 1 Ch. 509. 

3749, ,] — Gaskell v. Gosling, No. 3733, 

ante. 


8750. On sale by mortgagee — ^Mortgagor not 

thereby entitled to question propriety of sale — Or 
adequacy of amount.] — In an action for account by 
a mtgor. against a mtgee. in possession who has 
sold, the mtgor. is entitled to an account of the 
proceeds of sale received by the mtgee. or by his 
order or for his use, “ or which without his wilful 
default might have been so received ” ; although 
wilful default may not have been charged in the 
pleadings & proved at the trial ; but such an 
account does not entitle the mtgor. to question 
the propriety of the sale or the adequacy of the 
amount for which the property has been sold. — 
Mayer v. Murray (1878), 8 Ch. D, 424 ; 47 L. J. 
Ch. 605 ; 26 W. R. 690. 

Annotations: — ^Expld. He Symons, Luke v. Tonkin (1882), 

21 Ch. D. 757. Distd. Re Wrlghtson, Wrlghtson v. Cooke, 

[1908] 1 Ch. 789. Refd. Barber v. Mockrell (1879), 12 

Ch. D. 634. 

3751. What amounts to wilful default — Refusal 
to let.] — Mtgee. shall not account for more than he 
actually receives, unless where he has been guilty 
of a wilful default ; as if he has turned out or 
refused a sufficient tenant. — ^Anon. (1682), 1 Vern. 
45 ; 23 E. R. 298. 

3752. Mortgagee acting through 

agent.] — (1) Where a mtgee. in possession of 
leaseholds, being resident at a distance, employs an 
agent, & the property is advertised & let at 
intervals, but vacant for a long period, the mtgee, 
acting on the agent’s advice in not letting, such 
mtgee. is not chargeable under a decree for wilful 
default in non-receipt of rent. But where a tenant 
is suffered to remain for several years in possession, 
paying no rent, A; none being demanded by the 
mtgee., he is liable for wilful default as to such 
rent. 

(2) Where a mtgee. in possession pays rent to 
the ground landlord, he is to be allowed such rent 
in account, but not after he has purchased the 
reversion ; but he will be allowed payments made 
to a person for taking charge of the premises to 
save them from deterioration, 

(3) The onus lies, primd facie, on the party 
charging wilful default in not letting, to prove it ; 
but if he shows that the property can be let, or 
has been let, the onus is transferred to the other 
party to show that he has not been guilty of wilful 
default, but has been vigilant. — Brandon v. 
Brandon (1862), 10 W. R. 287. 

8758 , ,] — If the mtgee. is in receipt of 

the rents & profits the account is taken against 
him as if he were in possession, & he is answerable 
not only for what the tenants pay, but for not 
letting the property if he could have done so, & 
for not getting full rents from the tenants if they 
could have paid them ; & he is looked upon as if 
he had taken upon himself the control & manage- 
ment of the estate as between those in actual 
occupation of the mtgor., so as to put an end to any 
right which the mtgor. has of dealing with the 
estate in the way of management, including letting 
& making allowances to tenants, & getting the 
best rent from them (Cotton, L.J.). — Noyes v. 
Pollock (1886), 32 Ch. D. 53 ; 55 L. J. Ch. 513 ; 
54 L. T. 473 ; 34 W. R. 383, C. A. 

3764. Eviction of suitable tenant.] — Anon. 

(1682), No. 3761, ante. 


PART XVI. SECT. 2. SUB-SECT. 1.— D. 

o. Refusal to give account of rents .] — 
A person in possession of land under an 
ufirreement in the nature of a Welsh 
mtge. having: refused to grlve any state- 
ment of rents received or information 
as to the amount due on the a 9 i*eement, 
a bill was filed by the mtg:or. for an 


account. Although on taking the 
account a balance was found still due 
to deft., the ct. ordered him to pay the 
costs. — ^Morrison v. Nevins (1856), 6 
Gr. 677.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 2. 

8751 i. What amounts to wilful default 


— Refusal to let .] — If mtgee. dealt with 
the mtged. premises as his own he is 
only chargeable with the rent reserved 
unless he was guilty of wilful default, 
as by leaving the premises vacant, 
which would throw upon him the proof 
that no tenant ofFeied. — ^Metcalf v. 
Campion (1828), 1 Mol. 238.— IR. 
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S756. - — . Refusal to levy execution.! ^Mtoee 

? ejectment., bTta^comfc 
out^execnHnn te^t m possession refuses to take 
^wer •»® compeUed so to do, or 

in case of wilful default.— 
E^lf 463^*^^ (1684), 1 Vern. 258 ; 23 

8766.—- por part of amount.]— A. 

^igns to B., as a security for a debt due to him 
gom A., a judgment recovered by A. against C, ; 

execution upon the judgment ; but, 
instead of levying the whole amount, entei»s into 
negotiations with C. ; he receives part of the sum 
due upon the judgment, but C. dies insolvent before 
the residue of it is obtained :—Held : B. will be 
restrained from suing A/s representatives, upon 
nis covenant for this residue, & B. must account 
to A. s representatives, not merely for what he 
received upon the judgment, but for what, without 
his wilful default, he might have received. — 
Williams v. Puice (1824), 1 Sim. & St. 581 ; 2 
L. J. O. S. Ch. 105 ; 57 E. R. 229. 


Annotatum : — Apld. Mayer v. Murray (1878), 8 Ch. D. 424. 

3767. Refusal to defend action of replevin — 

Property of stranger seized under distress.] — A 

first mtgee. in possession of a livery stable-yard 
& premses let the same to a tenant. He afterwards 
distrained for rent, taking possession under sucli 
distress of divers horses <& carriages standing at 
livery on the premises. On being threatened with 
legal proceedings by the owners of the chattels at 
livery so seized, he restored such chattels to them : 
— Held : in taking the accounts in a suit by a 
second mtgee. to redeem the premises, the first 
mtgee. was not answerable as for wilful neglect 
& default in not realising the chattels which he 
had seized & afterwards restored to the owners. — 


for keeping on foot the lease & the licenses, be 
applied in payment of the principal A; interest 
due on the mtge., & subject thereto, in payment of 
the principal A interest duo to a second mtgee., 
& that the surplus should be paid to the mtgor., 
“ provided always that the total amount to be 
recovered by the mtgee, under these presents shall 
not exceed £900.” The property was sold under 
the power, <fc on tlie account being taken by the 
ct. it was certified that at the time of the completion 
of the sale there was due to thti mtgees. £1,415 
principal & £015 interest, & that they had or might 
have received £890 for rents & profits. The 
property sold for £2,650. The £1,415 included 
the £700 lent A £8S for goods supplied, the rest 
of it was made up of payments of rent & fire 
insurance : — Held : the proviso limiting the 
amount recoverable did not apply to interest, or to 
outgoings incident to tlio possession of the premises 
which the mtgor. was bound to reimburse to the 
mtgees., & as the sum duo for moneys hmt & goods 
supplied did not exceed the limit, the mtgees. were 
entitled to i‘etain out of the proceeds of sale the 
balance due to them, 

[The mtgi^es.] liave a right to S(‘t off against the 
rents & i)rofils they have received, any . . . 
expense put upon them by reason of their being 
obliged to take <fc keep i>ossession (Loud Esher, 
M.K.). — White r. City of IjOndon Brewery 
Co. (1889), 42 Ch. D. 237 ; 58 L. J. Ch. 855 ; 61 
L. T. 741 ; 38 W. R. 82 ; 5 T. L. R. 553, C. A. 

3762. Onus of proof — On party charging wilful 
default.] — Brandon v. Brandon, No. 3762, ante. 

When rests will be ordered.] — See Sect. 2, sub- 
sect, 5, post. 


Cocks v. Gray (1857), 1 Giff. 77 ; 26 L. J. Ch. 607 ; 
3 Jur. N. S. 1115 ; 5 W. R. 749 ; 65 E. R. 831. 

3758. Allowing tenant to remain without 

payment of rent.] — Doughty v. Cotton (1699), 
Colles, 85 ; IE. R. 193, H. L. 

3759. .] — Brandon v. Brandon, No. 

3752, ante. 

3760. Failure to get full rent.] — Noyes 

V. Pollock, No. 3753, ante. 

3761. Tied lease of public-house.] — 

(1) Mtgees. in possession, who were brewers, let 
the premises with a restriction that the tenant 
should take his supply of beer entirely from them : 
— Held : the mtgees. must account for such 
additional rent as they would have made if tlie 
premises had been let without restrictions, but 


Hub-sect. 3. — What may be Charged 
AGAINST Mortgagee. 

A. In General. 

3763. On death of mortgagee — Profits received 
during life.] — A. for £550 makes an absolute 
assignment of a lease for throe lives to B., & B. by a 
writing under his iiand agrees that if A. pays B. 
£600 at tlie end of the year, B. will reconvey ; B. 
dies leaving C. his son & heir, two of the lives die, 
& the lease is twice renewed ; yet redemption 
decreed on payment of the £550 & the two fines 
with interest, A during th(i life of B. the profits 
to be set against the interest of the £550. — Man- 
LOVB V. Bale & Bruton (1688), 2 Vern. 84 ; 23 
E. R. 664. 


not for the profit which they made by the sale of 
beer to the tenant 

(2) The mtge. was of a leasehold public house 
to secure £70(), & such further sums as might be- 
come due from the mtgor. to the mtgees. for money 
advanced, goods sold, or otherwise. The mtge. 
contained a power of siile, & it was declared that 
the sale moneys should after payment of the costs of 
sale, or in anywise consequent on the mtgor. ’s 
default, & the re-imbursement to the mtgees. of all 
moneys paid by them for insurance or repairs, or 


3764. Estate let by mortgagee — Value deemed to 
remain the same — Unless shown otherwise.] — 

If mtgee. lets the estate, that shall bo always 
supposed the value, unless ho shows otherwise. — 
Blacklock V. Barnes (1725), Cas. temp. King, 
53; 25 E. R. 218, L. C. 

3765. Mortgagee tenant for life — Property in dis- 
repair.] — Testator, who died in 1878, devised some 
cottages & marsh lands upon trust for his wife for 
life, she out of the rents &; profits keeping ” the 
premises in good tenantable repair & condition,*' 


3760 i. Failure to get full rent.] 

— Bukkb V. O’Connor (1855), 4 

I. Ch. li. 418.~IR. 

PART XVI. SECT. 2, SUB-SECT. 3.— A. 

p. Eents dt pro/Us .] — mtgeo. taklug 
pousession & evicting a tenant of the 
mtgor. who is willing to remain & pay 
rent, will be held accountable for the 
rents from that time. — P enn v . Lock- 
wood G850), 1 Gr. 547. — CAN. 

q. .] — Robertson t\ Scobie 

(1864), 10 Gr. 657.—CAN. 


r. .] — After default on a mtge. 

a tenant put in possession by the 
mtgor. promised to pay the mtgee. 
rent, but failed to do so : — Held : the 
mtgee. was not chargeable with such 
rent. — Waddell v. McColl (1868), 14 
Gr. 211.-~CAN. 

t. .] — One of several devisees 

claimed to bo solely entitled, & mort- 
gaged the property. The mtgees. 
entered into the receipt of the rents : — 
Held : they must account to the other 
devisees for their shares of the rent. — 


McIntosh v. Ontario Bank (1872), 19 
Ur. 155.— CAN. 

a. .) — Rice v. George (1872), 

19 Gr. 174,~-CAN. 

b. .] — ^Mtgoo. “Will not be held 

responsible for any greater rent than 
he has actually received, unless it is 
clearly established in evidence that he 
knew a great rent might & could have 
been ol)tained, & that he refused or 
neglected to obtain the same. — ^M eb- 
RlAM V. Cronk (1874), 21 Gr. 60. — CAN. 

0 . .] — Four persons joined in 
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Sect, 2. — Accounts by mortgagee in poeaeasion : Stib- 
sect 3, A., B. cfer C, ; sub-aect, 4, AJ] 

So after her death upon trust for C. in fee. In L 882 
0. mortgaged his reversion in fee to the widow, 
who was in receipt of the rents So profits of the 
property as tenant for life. She died in 1897, & 
her exors. brought an action of foreclosure against 
0., who had made no payment either of principal 
or interest since the date of the mtge., So who set 
up the Statutes of Limitations. At the trial C. 
submitted to the usual judgment for foreclosure 
with arrears of interest limited to six years prior 
to the date of the writ, but counterclaimed damages 
against the estate of the tenant for life for non- 
repair of the cottages So depreciation of the marsh 
lands, alleging that the latter had been con- 
tinuously mown against all custom. So had thereby 
been greatly impoverished, So offered to redeem 
on the footing that any damages awarded him 
should be set off in account against what was due 
on the mtge.. So contended that on redeeming he 
was only bound to pay six years’ arrears of interest 
prior to the date of the writ. Testator had in 
1874 granted a seven years’ lease of the marsh 
lands, with a covenant by the lessee not to mow 
them oftener than once in any one year, but to 
keep them during the term in good condition, So 
the tenant for life in granting subsequent leases 
of the same lands had inserted covenants as to 
mowing similar to that in testator’s lease. The 
cottages were out of repair, So the marsh lands 
had been depreciated to some extent by mowing : — 
Held : C. was entitled to damages for non-repair 
of the cottages, but not for depreciation of the 
marsh lands, the tenant for life in her dealings with 
the latter having followed the course that had been 
adopted by testator. — Dingle v. Coppen, Coppen 
V. Dingle, [1899] 1 Ch. 726 ; 68 L. J. Oh. 337 ; 
79 L. T. 693 ; 47 W. E. 279. 

AnnotcUions -Reid. Powell v. Brodhurst, flOOl] 2 Ch. 160 ; 

He Lloyd, Lloyd v. Lloyd, (1903] 1 Ch. 385. 

Wilful default,] — See Sect. 2, sub-sect. 2, ante, 

B. Occupation Rent, 

3766. General rule — Only when mortgagee In 
actual occupation.] — Semhle : in a suit to redeem, 
against a mtgee. in possession, the ct. will not 
direct the master to fix & charge deft, with an 
occupation rent, unless pltf. alleges So shows, not 
only that deft, has been in possession of the mtged. 
estate So in receipt of the rents So profits of it, but 


also that he has been in the actual occupation of it 
or part of it. — T bulock v. Bobby (1846), as 
reported in 15 Sim. 266 ; 60 B. E. 619 ; on appeal 
(1847), 2 Ph. 396, L. C. 

AnrhotaHona : — Consd. Shepard v. Jones (1882), 21 Oh. D. 

469. Mentd. Green v. Jenkins (1860), 1 Do G. F. & J. 

454. 

3767. Not when property In uninhabitable con- 
dition.] — ^Marshall v. Cave, No. 3816, post, 

3768. Refusal of tender — Money due less than 
amount tendered.] — Where a mtgee. was in 
possession So refused a tender made to him by the 
mtgor. In a suit for redemption; — Held: if it 
should turn out that less than the amount tendered 
was due at the time the tender was made, the 
mtgee. must pay all the costs of the suit, being 
allowed all sums laid out for necessary repairs So 
lasting improvements & being charged with 
occupation rent. — H osken v. Sincock (1865), 34 
L. J. Oh. 435 ; 12 L. T. 262 ; 11 Jur. N. S. 477 ; 
13 W. E. 487. 

3769. Sale by mortgagee under power — Pur- 
chaser let into possession before completion.] — 

(1) If a mtgee. in possession, or a mtgee. selling 
under his power of sale, has reasonably expended 
money in permanent works on the property, he is 
entitled on primd Jade evidence to that effect to 
an inquiry whether the outlay has increased the 
value of the property, So if it has done so, he is 
entitled to be repaid his expenditure so far as it 
has increased such value ; So in such case it is 
immaterial whether the mtgor. had notice of the 
expenditure. Notice to the mtgor. is only 
material when the expenditure is unreasonable, 
for the purpose of showing that he acquiesced 
in it, 

(2) A mtgee. in possession sold the property 
under his i)ower of sale, a day being fixed for the 
completion of the sale & for letting the purchaser 
into possession. At the request of the purchaser 
the mortgagee let him into possession four months 
before the appointed day, but did not require him 
to pay any rent ; — Held : in an action by the 
mtgor. for ascertaining tlie amount of the balance 
due to him, the mtgee. could not be charged with 
an occupation rent for the interval during which 
the purchaser had been in possession before the 
appointed day. 

A man need not be in what is called personal 
occupation but occupation, like most other things 
in law, is a complex term, So it is impossible for a 


executing a mtge. of their joint estate, 
& subsequently the interest of throe 
of them was sold under executions at 
law : — Held : the purchaser at the 
sheriff's sale, who was also the mtgee., 
having gone into possossion of the 
mtged. estate, was bound to account 
for the rents & profits. — C ronn v. 
Chamberlin (1880), 27 Gr. 551. — CAN. 

d. .J — Independent Order of 

Foresters v, Pego (1900), 19 P. R. 
254.— CAN. 

•. .) — Re Allen’s Danporth 

Theatre (Ont.), [1925] 4 L. L. R. 
566.-~CAN. 

f. .] — A mtgee. of leasehold 

land who takes actual physical pos- 
session of the land is liable for the whole 
rent to the same extent as the ori- 
ginal lessee. — National Mortgage & 
Agency Co. op New Zealand, Ltd. v. 
Kaiapoi (Mayor, Councillors & 
Burgesses op) (1888), 7 N. Z. L. R. 
231.— N.Z. 

g. .] — A mtgee. in possession of 

the mtged. property has a duty to 
take care of the property & to collect 
all rents 6o profits. — J udes v. S. A. 
Breweries, Ltd., [1922] W. L. D. 1. — 


h. Proceeds of sale of timber. ] — ^Whero 
a second mtgee. in possession bad cut 
down timber & sold it, & subsequently 
in an action on the first mtge. a sale of 
the property proved insufficient to 
satisfy the amount thereof : — Held : 
the second mtgee. was bound to account 
for the value of the timber cut & re- 
moved by him prior to the action. — 
McLeod v. Avby (1888), 16 O. R. 
365.— CAN. 

k. Abortive sale — Surplus from second 
sale.] — ^A mtgee., his power of sale on 
default having arisen, sold the mtged. 

f )remi8eB ostensibly to a third person, 
n reality to himself. Subsequently he 
sold a portion of the premises to a third 
person for an amount in excess of the 
mtge. debt: — Held: the sale by the 
mtgee. to himself was abortive. So he 
was a mtgee. In possession, So should 
account to the mtgor. for the surplus 
from the second sale. — ^M itchell v, 
Kinnear (1897), 1 N. B. Eq. Rep. 
427.— CAN. 

1. Negligent cultivation,] — A mtgee. 
in possession of agricultural land held 
liable in damages to the mtgor. for his 
gross negligence in respect to cultiva- 
tion.— Eddy V. Trust & Loan Co. 


(Sosk.), [1926] 3 W. W. R. 227.— 

CAN. 

PART XVI. SECT. 2, SUB-SECT. 3.— B. 

3766 1. General rule — Only vdien mort- 
gayee in actual occupation .] — Cummer 
V. Tomlinson (1863), 1 Ch. Ch. 235.— 

CAN. 

3766 ii. .]— Where the pltf., 

a mtgee., is in occupation of the mtged. 
promises, the master should charge 
him with oocupation rent up to the 
day appointed for payment. — ^P ipe v, 
Shafer (1864), 1 Ch. Ch. 251.— CAN. 

3766 iii. .]— Tho rule that 

a mtgee. in actual possession of the 
mtged. premises is chargeable with an 
occupation rent, should be applied In 
a redemption action to a mtgee. who 
has obtained title to the mtged. lands, 
so long as he remains in actual occupa- 
tion thereof. — Bolton v. Postnikoff 
(Sask.), [1926] 4 B. L. R. 22 ; [1926] 
2 W. W. R. 744 .— C/)lN. 

8766 iv. .1 — U mtgee. 

occupied, a fair oocupation rent should 
be charged him, — ^I^toalf v. Cam- 
pion (1828), 1 Mol. 238.— IR. 
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man to be in occupation if somebody else is in 
occupation (Jessbl, M.R.). — Shepard v , Jones 
(1882), 21 Ch. D. 469 ; 47 L. T. 604 ; 31 W. R 
308, 0. A. 

Annotaticn^ : -As to (1) Folld. Henderson v. Astwood 
Astwood V. Oobbold, Cobbold v, Astwood, [1894] A. C 
150. Refd. Powell V. Brodhnrst (1901), 70 L. J. Oh 
^7. ^8 to (2) Apld. Bright w. Campbell (1885), 54 L. J 
Ch. 1077. 

3770. Improvements by mortgagee — Occupation 
rent not increased — Unless improvements allowed.] 

— ^Where a first mtgee. in possession, after decree 
for redemption, has exi)ended money on permanent 
improvements on the mtged. property, he is not 
to be charged with an increased occupation rent 
by reason of the value of the property having been 
increased by the improvements he has effected, 
unless the expenditure in improvements is allowed 
to him. — ^Bright v. Campbell (1885), 51 L. J. Ch. 
1077 ; 53 L. T. 428, C. A. 

C. Interest. 

8771. Interest on surplus — ^Mortgagee holding over 
after payment of mortgage debt.] — (1) Mtgee. in 
possession holding over, after payment of his 
principal & interest, charged with the balance, & 
interest. 

The mtgee., as soon as he is paid, becomes a 
more naked trustee, holding the legal estate for the 
benefit of the cestui que trusty the mtgor. (Plumer, 
V ."C. ). 

(2) The mtgee. himself is allowed interest which 
he is not entitled to by contract. 1 mean, the 
interest upon lasting improvements (I^lumer, 
V.-C.). — (^UARUELL V. Beckford (1816), 1 Madd. 
269 ; 56 E. R. 100. 

Annotalionii : — As to (1) Folld. Anduleacon r. Bowes (1824), 
M‘Clo. 149. Refd. WilBon v. Motcalfo (1820), 1 Russ. 
530 ; LoweH v. Morgan (1829), 3 Y. & J. 394 ; Smith v. 
I’ilkiiigtou (1859), 1 Do G, h\ & J. 120 ; Gliarlos v. Jouob 
(1887), 35 (;h. 1). 544 ; Eloy v. Road (1897), 70 L. T. 39. 
Ckjiernlly, Refd. Wood v. Siirr (1854), 19 Beav. 551 ; 
Bagot V. (!)haT>mau, [19071 2 Cli. 222. Mentd. Krohl v. 
Park (1875), 10 Ch. App. 334 ; Brown v. Burdett (1887), 
37 Ch. D. 207. 


3777. .] — ^Mtgee., after the death of the 

mtgor. & the person supposed to be hie heir, found 
the mtged. premises, which had been left vacant 
& out of repail’, occupied by lodgers placed there 
by M., the owner of the adjoining house, who had 
entered by breaking through the party wall. 
Possession having been obtained by the mtgee., 
M. entered vith a band of men & recovered 
possession. The mtgee. brought ejectment, upon 
the advice of counsel against M., & obtained a 
verdict. M. had previously brought an action of 
trespass against the mtgee., in which he was 
nonsuited : — Held : the mtgee. was entitled to 
receive the costs of the proceedings in ejectment 
out of the estate of the deceased mtgor., but not 
the costs of defending the action of trespass. — 
Owen v. Crouch (1857), 5 W. R. 545. 

3778. Expenses of working mines.] — (1) A 
mtgee. in possession of mines expended largo sums 
beyond the amount covered by his security in 
working ilio mines, paying agents, etc. ; & also 
in keeping down the interest of prior incumbrances ; 
— Held : the mtgees. W(;re rightly allowed these 
svmis with interest. 

(2) It requires a very special case of vexatious 
conduct to induce the et. to make a mtgee. pay 
the costs of a redemption suit. 

An overstatc’inent on the part of mtgees. in 
possession of a colliery as to the balance repre- 
sented by them as remaining due on thc3ir mtge., 

their refusal to furnish accounts to the mtgors., 
except on being paid the expenses of so doing ; — • 
Held : not siudi vexatious conduct as to deprive 
tliem of their costs of a redemption suit. — Norton 
V. Voormi (1854), 5 De U. M. & O. 728; 26 
li. J. Oh. 121 ; 2 W. R. 659 ; 43 E. R. 1053, L. JJ. 

3779. Not when opened by mortgagee.] — 

A mtgee. in pfjsaession, who had opened & worked 
mines on the mtged. estate, clxarged with his 
receii)ts but disallowed his exponses. — Thoiinby- 
CROFT V. Crockett (1848), 16 Sim. 446 ; 12 

B. T. O. S. 288 ; 12 Jur. 1081 ; 60 E. R. 946. 


3772. Mortgagee overpaid.] — Archdeacon 

V. Bowes, No. 4288, po.s7. 

3773. .] — Mtgee. in posst^ssion, who 

becomes overpaid pending a suit to redo(?m, will be 
charged witli interest on the balance, from the? 
date of the report, & on the rents subsequently 
received by Jiim, from the respective times when 
those rents were received. — J jLoyd v. .Tones (1842), 
12 Sim. 491 ; 59 E. K. 1221. 

3774. .] — In a suit to redce.m, against 

a mtgee. in possession, deft., in his answer, set up 
an unfounded claim to the equity of redemption, 
& denied that the mtge. had bcjen satisfied , although 
a balance was due from him when he filed his 
answer. The ct. ordered him to pay the costs 
occasioned by his claim, the costs of the suit 
subsequent to the liling of his answer, & also 
interest on the balances in his hands since the time 
when the mtge. was satisfied. — Montgomery v. 
Calland (1844), 14 Sim. 79 ; 8 Jur. 436 ; 60 


E R 287 

Annotaiwn .*—Refd. National Bank of Australasia v. United 
Haud-in-Hand & Band of Hope Co. (1879), 4 App. Cas. 


391. 


Sub-sect. 4. — What may be Allowed to 
Mortgagee. 

A. In General. 

8776. General rule — Any expense incurred by 
reason of taking possession.] — White v. City of 
London Brewery Co., No. 3761, ante. 

3776. Costs of ejectment.] — H orlock v. Smith, 
No. 3861, post. 


Annotations : -Consd. Hood v. lOaston (1850), 2 GUT. 693. 
Refd. Millott r. Davoy (1862). 31 Boav. 470. 


3780. Payments to outgoing tenant for crops, etc.] 

— (1) Where a mtgtjo. receives rents after the 
a<5count has been taken, ho must account, on 
affidavit, fur the amount. 

(2) After the amount due to a mtgee. had been 
ascertained & paid, the mtgee?. was held entitled 
to some allowance for crops, manure?, e^tc., for which 
ho remained liable to pay to an oiitgoing tenant 
of the mtged. property. — O xenham v. l^LLis 
(1854), 18 Beav. 593 ; 62 E. R. 233. 

3781. Payments of Interest of prior Incum- 
brances.] — Norton Cooper, No. 3778, ante. 

3782. Cost of defending action of trespass.] — 
Owen v. Crouch, No. 3777, ante. 

3783. Ground rent,] — Brandon v. Brandon, 
No. 3752, ante. 

3784. Expenses of caretaker.] — Brandon v . 
Brandon, No. 3762, ante. 

3786. Insurance premiums.] — 8ciioi.efield v. 
Lockwood, No. 3810, post. 

3783. Effect of proviso In mortgage deed — 

Umlt of amount payable.] — White v. City of 
iONDON Brewery Co., No. 3761, ante. 

.] — See, generally. Sect. 1, sub-sect. 4, 0., 


post. 

3787. Expenses of obtaining profits — When 
necessarily incurred.] — With regard to profits, 
clearly profits could not have been obtained 
without this expenditure, & of course, in allowing 
expenditure, all that must be allowed which was 
incidental & necessary for the purpose of obtaining 
the profits (Cotton, L.J.). — ^Bompas v. Kind 
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Sect 2. — Accounts by mortgagee in possession : Sub- 

(1886), 33 Oh. D. 279 ; 66 L. J. Ch. 202 ; 65 L. T. 
190 ; 2 T. L. K. 661, C. A. 

3788. Charges for drawing notice to tenants.] — 
Where a mtgee* takes possession Sc. serves the 
tenants with notice he is not entitled to charge 
for drawing more than one notice. — Ee Tweedie’s 
Taxation (1908), 53 Sol. Jo. 118. 

3789. Annual charge fixed by mortgage.] — (1) If 
a mtgee. unequivocally refuses a proposed pay- 
ment of the amount due, the mtgor. is not bound to 
make a formal tender of it, & the mtgee. cannot 
recover interest accruing subsequently. But a 
letter arguing that payment was not necessary, 
having regard to an unenforceable provision in the 
mtge., namely, that upon a default the mtgee. 
can purchase the property for the outstanding 
amount, is not a refusal which dispenses with the 
necessity of a tender. It was therefore not neces- 
sary to decide whether the above rule applied 
where the mtgor. had not the money or the control 
of it. 

(2) A term in a mtge. whereby the mtgee. in 
possession can charge a fixed annual sum in 
respect of several charges & expenses of a variable 
amount is not invalid as giving the mtgee. an 
advantage which he is not entitled to exact. — 
CHAI.1KANI VENKATARAYANIM V, TUNI (ZAMINDAR) 
(1922), L. R. 60 Ind. App. 41. 

Mortgage of ship.] — See Shipping. 

jB. Expenses of Management 

3790. Whether personal remuneration allowed — 
General rule.] — Where a mtgee. or trustee manage 
the estate themselves, there is no allowance to be 
made them for their care & pains ; but if they 
employ a skilful bailiff, & give him £20 per annum 
that must be allowed, for a man is not bound to be 
his own bailiff (per Cuu.). — Bonithon v. Hock- 
more (1685), 1 Vem. 316 ; 1 Eq. Cas. Abr. 7, pi. 1 ; 
23 E. R. 492. 

Jnnotaiions : — Refd. Leith r. Irvlno (3 833), 1 My. & K. 277 ; 

Barrott v. Hartley (1866), 14 W. 11. 684. 

3791. .] — (1) Mtgee. shall not be 

allowed for his trouble in receiving the rents of 
the estate himself ; but if the estate lies at such 
a distance as obliges him to employ a bailiff to 
receive them, what he paid to the bailiff shall be 
allowed. 

(2) He [the mtgee.] may add to the principal 
of his debt a sum expended in suppoi’t of the 
mtgor. ’s title where it is impeached & it shall 
carry interest. — Godfrey v, Watson (1747), 3 
Atk. 617 ; 26 E. R. 1098, L. C. 

Annoiaiions : — As to (l)^ReId. Leith v. Irvine (1833), 1 My. & 

K. 277. OeneraHVt Reid. Booth v. LeycebU^r, Palmer v. 

Leycestor (1836), DonnelJy, 65 ; Barrett v. Hartley (1866), 

14 W. II. 684. 

3792. .] — Chambers v, Goldwin, No. 

3716, ante, 

3793. .] — La-NGSTafpe v. Fenwick, 

Fenwick v, Langstaffe, No. 3727, ante. 

3794. .] — (1) Mtgee. in possession of a 

West India estate is not entitled to charge the 
mtgor. with commission on the amount of bills 
paid, on the value of the consignments, or on the 
costs & insurance of supplies shipped for the use 
of the estate ; but stands in precisely the same 
situation as a mtgee. in possession of an estate in 
England. 


(2) Principles on which the expense of the home 
management of such estates is to be calculated. 

It is plain that the mtgee. can charge nothing 
for his own trouble or superintendence in any 
way ; it is equally certain that for necessary 
expenses to which he has been put he may charge. 
The question arises upon the manner in which 
these shall be reckoned. If he chooses to be 
consignee himself, he has no commission ; if he 
employs another, as there must be a consignee, 
that consignee’s commission may be charged. 
It cannot, therefore, be at all admitted that the 
gain to the estate is the measure of the right to 
charge, for the estate would gain by saving the 
consignee’s commission, if the mtgor. were himself 
consignee ; & yet be could not, on that account 
charge it (Lord Brougham, 0.). — Leith v. 
Irvine (1833), 1 My. & K. 277 ; 39 E. R. 686, 
L. 0. 

Annotations : — As to (2) Apld. FaulKnor v. Daniel (1843), 3 

Hari), 199 ; Bertrand v. Davies (1862), 31 Boav. 429. 

Refd. Arnold v. Gamer (1847), 9 L. T. O. H. 289. Gene- 

rally, Refd. Honckell v. Daly (1828), 1 Moo. P. C. C. 51. 

Mentd. Irvine (or Douglas) v. Kirkpatrick (1850), 17 

L. T. O. S. 32. 

3795. .] — A person lent money to a 

business firm on the security of a deed of trust for 
sale of the i)er8onal proi>erty of the firm, without 
any proviso for redemption or repayment ; which 
deed gave him full power to manage the business, 
& authorised him to pay off various debts, & to 
retain the money due to himself. He assisted in 
the management of the business, & charged in 
account certain annual sums for his assistance, 
under the designation of “ bonuses,” On bill 
filed by a surviving partner of the firm : — Held : 
the ” bonuses ” must be disallowed, & the pro- 
perty must be reassigned, on payment of the sum 
wliich, exclusive of the bonuses, should be found 
due. — ^Barrett v . Hartley (1866), L. It. 2 Eq. 
789 ; 14 L. T. 474 ; 12 Jur. N. S. 426 ; 14 W. R. 
684. 

Annotations : — Refd. James v. Kerr (1889), 40 Ch. D. 449 ; 

Mainland v. Upjohn (1889), 41 Ch. D. 126 ; Barnes i\ 

Kichards (1902), 71 L. J. K. B. 341. Mentd. Wheeler v. 

Sargeant (1893), 3 Pt. 663. 

3796. .] — Ec Wallis, Ex p. Lick- 

ORISH, No. 3678, ante, 

3797. Effect of special contract.] -- The ct. 

will not allow a mtgee. more than his principal 
& intci'est, notwithstanding the mtgor. has agreed, 
he shall be i)aid for his trouble of receiving the 
rents. — French v. Baron (1740), 2 Atk. 120 ; 26 
E. R. 475, L. C. 

Annotations: — Refd. Leith v. Irvine (1833), 1 My. 8c K. 

277 ; Barrett v. Hartley (1866), 34 W. K. 684 ; .lames v. 

Kerr (1 889), 40 Cli. D. 449 ; Biggs v. Hoddinott, Hoddinott 

V. Biggs, 11898J 2 Ch. 307. 

3798. Deed prepared by solicitor mort- 

gagee.] — Stipulations for commission on receipt 
of rents & conversion of arrears of interest into 
principal inserted by a solr. mtgee. in a mtge. deed 
prepared by himself, & insisted upon by him as the 
condition of any further advance to his client, will 
not be allowed in taking the account between the 
solr., as mtgee. in possession, Sc his client in a fore- 
closure suit. Upon a proper case for opening 
signed accounts made by a mtgor. by his answer 
Sc evidence in a foreclosure suit in issue before 
Nov. 2, 1875, the ct. has power, imder the Jud. 
Act, 1873 (c. 66), s. 24 (2) (3), to entertain this 
equitable defence in the same manner as if a cipss 
bill, or, under the new procedure, a counterclaim, 
had been filed for the purpose. Form of the 
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8790 i. Wheiher personal remunera' 
tvon allowed — General rule .] — Comyns 
J. COMYNS (1871), 6 I. R. Eq. 683.— 


3797 i. Effect of special con- 

iraci.] — Held: the agreement of 1878, 
being a new contract for a fresh con- 
sideration, had not the effect of im- 
posing a fetter on the equity of re- 


demption by reason of making the 
mtgee. the agent of the mtgor. to 
receive the rents, & empowering him 
to charge agency fees. — ^M axwell e. 
Tipping, [1903J 1 I. R. 499.— -IR. 
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* case.— E yre e. Hughes 

9lf 5 J- Ch. 395 ; 34 L. T. 

211 , 24 W. K. 597 ; 2 Char. Pr. Cas. 33. 
Annotation: — Reid. Jones v. Linton (1881), 44 L. T. 601. 

•]-~lf the contract between the 
4 -? commission he 

may claim it, either in takmg the accoimt of what 
IS due on the mtge., or under the head of just 
allowances. But where the only commission to 
wm^ a mtgec. was entitled was upon any renewal 
of the mtgor. s promissory note which he might 
accept, &, though payment was not demanded 
upon Its becoming due, the note was not in fact 
renewed :—-Held ; the fact that the mtgor. had 
beneficial a position as if the note 
had been renewed, did not make the commission 
payable.-~BucKNELL v. Vickery (1891), 01 L. T. 
701, P. 0. 

3800. Payments to agent — BallilT.] — Bonitiion 
V, Hockmore, No. 3790, ante, 

. .]— Godfrey v, Watson, No. 

3791, ante. 

3802. Receiver.]— Langstaffe v, Fenwick, 

Fenwick v. Langstaffe, No. 3727, ante, 

3803. .] — Mtgee. allowed the expense 

of a receiver, the mtged. property consisting of 
small houses at small rents, <te the mtgee. living at 
a distance. — Davis v. Bendy (1818), 3 Madd. 170 ; 
56 E. R. 173. 

Annotaiiom :-:-Consd. Stains v. Banks (18G3), 9 Jtir. N. S. 

1049. Refd. Uillun't v. Dynoloy (1841), 3 Man. & G. 12 ; 

Nicholson r. Tutin (1857), 3 Jur. N. S. 235. 

3804. .] — Leith v. Irvine, No. 3794, 

ante, 

3805. .] — Stains v. Banks, No. 3951, 

•post. 

3806. ,] — Union Bank op London 

V. Ingram, No. 3952, po.sL 

3807. .] — Re Wallis, Ex p. Lick- 

ORiSH, No. 3678, ariie. 

3808. Not when trustee for creditors 

of mortgagor.] — Certain real estates, subject to 
incumbrances, the interest of which more than 
exhausted the rents, were conveyed by the mtgor. 
to trustees, upon trust for his crciditors. After 
the execution of this creditors’ deeds, one of the 
trustees thereof was employed by the mtgees. as 
their agent, to collect the rents ; — Held : he could 
not be allowed any commission out of the rents. — 
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Nicholson v. Tutin (No. 2) (1857), 3 K. & J. 169 ; 
3 Jur. N. S. 234 ; 69 E. R. 1063. 

An^iiati^ Refd. Biron v. Mount (1857), 24 Boav. 642 ; 
Brandlir^ r. Plummer (1857), 6 W. R. 117; Bath v. 
Standard Land Co., [1911] 1 Ch. 618. Mentd. Whitmore 
1 ^ Turquand (1861), 3 De G. F. & J. 107 ; Re Composition 
Deed, Ex p. Shettlo (1862), 7 L. T. 366. 

3809. Director of mortgagee company.] — 

By an arrangement between pltf. & deft, co., the 
latter, who were mtgees. of pltf.’s property, 
arranged to manage, develop, & realise that 
property on certain terms. Deft. co. employed 
one of its directors who was a solr. paying him 
profit costs, & other of its directors at salaries & 
commissions to do necessary work in the course 
of such management : — Held : in taking the 
accounts between pltf. & deft. co. pltf. was not 
entitled to a declaration disallowing such salaries, 
commissions, & profit costs. — ^Bath v. Standard 
Land Co., Ltd., [19111 1 Ch. 618 ; 80 L. J. Ch. 
426; 104L. T. 867; 27 T. L. R. 393 ; 65 Sol. Jo. 
482 ; 18 Mans. 258, C. A. 

C, Repairs and Improvements. 

3810. General rule — Improvements allowed.] — 

A mtgee. in possession is entitled, under the usual 
directions for all just allowances, to be allowed 
moneys expended in insuring the premises, in the 
absence of any express powers in the deed ; also 
to an accouht of moneys properly expended in 
improving the property. — ^Scholefield v. Lock- 
wood (1863), as reported in 33 L. J. Ch, 106 ; 8 
L. T. 409 ; 9 Jur. N. S. 738 ; 11 W. R. 409 ; on 
appeal, 4 De G. J. & Sm. 22, L. C. 

3811. — ; .] — Id taking the accounts under 

the decree in a redtunplion action against a mtgee. 
in possession, th(‘. mtgee. is entitled to “ necessary 
repairs,” under the lioad of ” just allowances ” ; 
but to tmtitlo him to ” permanent improvements,” 
or ” sui)stanUal rci)air8,” he must make out a 
case for them at the trial. — Tipton Green 
Colliery Co. v. Tipton Moat Colliery Co. 
(1877), 7 Ch. D. .192 ; 47 L. J. Ch. 152 ; 26 W. R. 
318. 

3812. Permanent Improvements.] — Talbot v. 
Braddill (1683), 1 V(‘rn. 183 ; 23 E. R. 402. 
AnnoUdiun : — Refd. Cowilry r. Day (1859), 1 L. T. 88. 

3813. .J — Nkwling V, Abbot (1728), 2 

Eq. Cas. Abr. 596 ; 1 Vin. Abr. 185 ; 22 E. R. 
501, L. C. 


3809 i. Pay7iic-ni to agent — Director of 
mortgagee evinpang,] — Kavanaiui 
W oKRINGMAX’S BENEFIT BUILDING 
Society, [1896] l 1. K. 56.— IR. 
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3810 i. General rule — Jrnproveirients 
allowed. ] — iSemble : when a niLgree. Ih 
charged with rtJUtH & profltH received 
from improvemiuitH made hy liiiuHolf, he 
should be allowed the expense of such 
improveriionts to a corFcspoiiding 
amount. — Constable v. Guest (1858), 
6 Gr. 510.— CAN. 

3810 ii. . ] — Where the 

mtgee. in possession liad planted fruit 
& ornamental trees, suitable for carry- 
ing out improvements commenced by 
the mtgor., ho was allowed the cost 
price of the same, & a reasonable 
amount for care tfc cultivation, but not 
tno value thereof at the time of re- 
demption. — ^P aul V. Johnson (1866), 
12 Gr. 474.— CAN. 

8810 ill. .] — ^As between 

mtgor. & mtgee. in possession, an 
allowance is properly made for reason- 
able lasting improvements, especially 
where the effect is to increase the 
revenue from routs & profits. — P atteb- | 
SON V. Dart (1911), 20 O. W. It. 213 ; | 


3 O. W. N, 127 ; 24 O. L. H. 609.— 

CAN. 

3812 i. Permanent improi^cmcnts .] — 
Romanes v. Hekns (1875), 22 Gr. 409. 

—CAN. 

381211. .] — Mtgors. released 

their equity of rcidempticin to the 
mtgee., who about two iiioiithH after- 
wards signed a memorandum agreeing 
to recoil vey upon being paid principal 
& intero.st & all costs of improvements 
by her : — Held : on a bill to redoem, 
tlio mtgee. was entitled to recover for 
all porinanent & lasting improvements, 
although the ostato might not have 
been increased in value to an amount 
equal to the sum expended thereon. — 
Buotijerto.v V. Hetuekinoton (1876), 
23 Gr. 187.— CAN. 

3812 ill. .] — Whore the selling 

price of land sold imder mtge. sale pro- 
ceedings under Land Titles Act has 
been increased by expenditures made 
by the mtgee. in ploughing the laud, 
the mtgee. is entitled to retain out of 
the proceeds of the sale an amount 
equal of such increase. — Waterloo 
Manufactukino Co., L'J’d. Holland 
(fciask.), U917J 3 W. W. R. 198; 36 
D. L. R. 216.— CAN. 

3812 iv. .] — The planting of 


trees on a mtged. property by a mtgee. 
in possesHlou is not such an improve- 
ment as entitles him to claim com- 
pensalion from the mtgor., but he is 
ontitlod to cut down & remove those 
trees. — JIaghunandan Rai, etc. v, 
Ragjiunanj^an J'andk (1921), 1. L. R. 
43 All. 638.— IND. 

3812 V. .] — Muri'iiy v. Meade 

& WiHK (1836), 1 Jo. Ex. Ir. 620.— IR. 

3812 vi. .] — In proceedings to 

rtHlooni a mtge. the mtgee. being in 
possession, the mtgee. will not be 
allowed in the accounts for expenditure 
upon improvoineutH on the land mort- 
gaged unless tlie expenditure is reasou- 
abJe in amount He reasonable with 
reference to the existing purposes of 
the property 6c unless tiie improvement 
is a lasting one. — Woods v, Robeiitson 
(1901), 21 N. Z. L. R. 137.— N.Z. 

m, EeceasUy for conaerU of 

nwrigayor.] — mtgee. in possession of 
a grist mill 8c other property erected a 
carding 6c fulling mill. This was dis- 
allowed to lilrn, as be^ag an improve- 
ment that a mtgee. could not make 
without consent. — K erby v, Kekby 
( 1856), 5 Gr. 587.— CAN. 

n. .] — Held : deft, was 

entitled to bo paid for his Improve- 
ments, but not to the full extent of the 
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Sect. 2. — Accounts by mortgagee in possession : Sub- 
sect, 4, C. ; sub-sect 6, A. <& B. (a).J 

8814. .] — Spurgeon v. Collier (1758), 1 

Eden. 65; 28 E. B. 606. 

Annotations: — Mentd. Warden v. Jones (1857), 2 De G. & 

J. 76 ; He Holland, Greg« v. Holland, [1902] 2 Cli. 360. 

8815. .] — Stephenson v. Green (1801), 3 

Seton’s Judgments & Orders, 0th ed. 2081. 

8816 . ]i|ew buildings substituted for old.] — 

(1) A mtgee., who has taken possession, will be 
allowed in his accounts the expense of buildings 
substituted for decayed old buildings, even though 
the new erections should be on an improved scale. 

(2) A mtgee. of a house, having taken possession 
of it, will not be charged with an occupation rent 
for it during a time when it was in so ruinous a 
state, that rent could not have been obtained for 
it. — M arshall v. Cave (1824), 3 L. J. O. S. Ch. 57. 

3817. .] — Townley V. Moore (1856), 3 

Seton’s Judgments & Orders, 7th ed. 1885. 

3818. .] — Glencross v. Pulman (1859), 3 

Seton’s Judgments & Orders, 7th ed. 1906. 

3819. .] — Hosken V. SiNCOCK, No. 3768, 

ante. 

3820. .] — Tipton Green Colliery Co. v. 

Tipton Moat Colliery Co., No. 3811, ante. 

3821. .] — In a foreclosure action by a first 

mtgee., who was also third mtgee., against the 
second mtgees., the fourth mtgee., & the mtgor., 
pltf. having entered into possession of the mtged. 
property & laid out sums of money in lasting im- 
provements, an account was directed of all sums 
of money “ propeily ” laid out by the pltf. “ as 
mtgee. ” in lasting improvements upon the 
property. — Houghton v. Sevknoaks Estate Co. 
(1884), 33 W. B. 341. 

3822. .] — (1) Where a mtgee., whose 

interest is in arrear, puts the mtged. property up 
to auction, & goes through a form of sale with one 
who is in reality acting on his behalf, the trans- 
action, although not necessarily a fraud or evidence 
of fraud, is inoperative. A subsequent sale by 
the mtgoe. to an innocent third party is, therefore, 
good. 

(2) In taking an account in an action between a 
mtgor. & a mtgee. in possession, allowance must 
be made for permanent improvements made by 
the latter while in possession, so far as the value of 
the premises is thereby enhanced. — Henderson 
V, AsTWOOD, ASTWOOD V. COBBOLD, COBBOLD V. 

Astwood, [1894] A. C. 150 ; 6 R. 450, P. C. 

Annotations: — As to (1) Consd. De verges v. Saiidoman, 

Clark, (1902] 1 Ch. 570. As to (2) Bold, rowell v. Brod- 

hurst (1901), 70 L. J. Ch. 587. 

3823. Necessity for consent of mortgagor-— 

Improvements to be strictly proved.] — ^A mtgee. in 
possession will be allowed for repairs necessary for 
the support of the property, & for doing that which 
is essential for the protection of the title of the 
mtgor. If he has got the consent of the mtgor. or 
has given him notice in which he acquiesces, he 
may be allowed for money laid out in increasing 
the value of the property, but he is not justified 
in increasing the value of the estate by improve- 
ments so as to cripple the mtgor. *s power of 
redemption. 

Mtgee. in possession, claiming upon a bill for 
redemption, to be allowed for substantial repairs 


& lasting improvement, but adducing no proof of 
any such expenditure : — Held : not entitled to any 
inquiry on the subject. — Sandon v . Hooper 
(1843), 6 Beav. 246 ; 12 L. J. Ch. 309 ; 49 E. B. 
820 ; affd. (1844), 14 L. J. Oh. 120, L. C. 

Annotations : — Consd. Tipton Green Colliery Co. v. Tipton 

Moat Colliery Co. (1877), 7 Ch. D. 192 ; Shepard v. Jones 

(1882), 21 Ch. D. 469. Apld. Bright v. Campbell (1886), 

54 L. J. Oh. 1077. Reid. Felly v. Wathen (1849), 7 Hare. 

351 ; Eyro v. Hughes (1876), 2 Ch. D. 148. 

3824. When improvements reason- 

able.] — ^A mtgee. under a power of sale contained 
in the mtge. deed, put up the estate for sale by 
auction, but as there was no bidder he entered 
into the receipt of the rents, & expended money 
in repairs & the erection of new buildings. On 
the mtgor. filing a bill for redemption, the mtgee. 
claimed for the money he had expended in the 
repairs & the erection of new buildings. In the 
bill it was alleged that these were not done with 
the consent or knowledge of the mtgor., but there 
was no statement made in the bill that they were 
unnecessary &> improper : — Held : as the mtgor. 
had not stated in his bill that the repairs dt the 
erection of the new buildings were unnecessary 
improper, he could only have the ordinary decree, 
in which deft, would he allowed for what he had 
expended in necessary repairs & lasting improve- 
ments. — ^Powell v . Trotter (1861), 1 Drew. 
Sm. 388 ; 4 L. T. 45 ; 7 Jur. N. S. 206 ; 62 E. B. 
428. 

Annotation : — Befd. Tipton Green Colliery Co. v. Tipton 

Moat Colliery Co. (1877), 47 L. J. Ch. 152. 

3625 . .] — Shepard v. Jones, No. 

3769, ante, 

3326. .] — Lamacraft v. Smith 

(1916), 140 L. T. Jo. 501. 

3827. Substantial improvements— Not if nature 
of property changed.] — (1) A mtgee. will be 
allowed sums expended in substantial improve- 
ments, but he will not be allowed sums expended 
in changing the nature of the property, as for 
instance, in converting shops into an iron wai'e- 
house, although by so doing he may have con- 
siderably improved the value of the property. 

(2) Where it appeared that the interest was paid 
haU’ yearly & there was half a year’s interest due 
when the mtgee. entered ; it was held that that 
was sufficient arrear to protect him from annual 

(3) A mtgee. is ordinarily allowed his costs, but 
he may deprive himself of them by setting up a 
groundless defence. — Moore v . Painter (1842), 6 
Jur. 903. 

3828. .] — Tipton Green Colliery Co. v , 

Tipton Moat Coij:jery Co., No. 3811, ante, 

8829. Repairs.] — Stephenson v. Green (1801), 
3 Seton’s Judgments & Orders, 6th ed. 2081. 

3830. When necessary.] — Sandon v . 

Hooper, No. 3823, ante. 

3831. .] — Townley v . Moore (1856), 

3 Seton’s Judgments & Orders, 7th ed. 1885. 

3382 . .] — Glencross v . Pulman 

(1859), 3 Seton’s Judgments & Orders, 7th ed. 

3833. .] — Powell v . Trotter, No. 

3824, ante. 

3834, .] — Hosken v . Sincock, No. 

3768, ante. 


money expended thereon ; it was not 
Bhown that pltfs. had acquiesced in the 
extensive improvements made. — Mani - 
TOBA Lumber Co. v. Emerson (1912), 
21 W. L. R. 503 ; 18 B. C. R. 96 : 6 
D. L. R. 337 ; 2 W. W. R. 419.— CAN. 

8829 i. Hepaira.] — Though a mtgee. 
without any agreement is not allowed 
to charge the mtgor. with all sums 


which he may think fit to expend in 
the repair or the improvement of the 
mtged. property, yet he may charge 
the mtgor. for necessary repairs. — 
Ameeroollah V. Ram Dose (f867), 2 
Agra, 197.— IND. 

8829 ii. .] — ^Whore a mtgee. of 

agricultural land had, with the consent 


of his mtgors., spent money In repairing 
a well on the property which had been 
rendered useless from natural causes : 
— Held : such mtgee. was entitled to 
add the amount so expended to the 
mtge, debt. — Durga Singh v. Nau- 
RANG Singh (1896), I. L. R. 17 All. 
282.— IND. 
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3885, ,] — Tipton Green Colliery 

Co. V, Tipton Moat Colliery Co., No. 3811, ante. 

8836. Effect of proviso in mortgage deed — 

Limit of amount payable.] — ^W hite v. City op 
London Brewery Co.. No. 3761, ante. 

3887. Party in possession taking transfer of 
mortgage.] — In 1833, A, died intestate as to his 
real estate, but having appointed by will, never 
proved, his brother, B., his exor., & leaving two 
infant daughters his heirs in coparcenary. In 
1834, one of the daughters, while still an infant, 
died, whereupon her moiety of her father’s real 
estate descended upon her surviving sister, who 
married during infancy & was still under the dis- 
ability of coverture. Upon the death of A., B. 
entered into possession of the whole of A.’s real 
estate, &> received the rents thereof from that 
period up to his death in 1858. B., during his 

possession, paid the interest on a mtgo. created by 
A. Considerable sums had also been laid out in 
improvements by B. Upon B.’s death, liis widow 
continued in possession of A.’s real estate, she 
paid off & took a transfer to herself of the above 
mtge. In 1860 a bill was filed by the surviving 
daughter of A. & her husband against B.’ widow 
Sd administratrix & his infant heir for an account 
of the rents of A.’s real estate from his death in 
1833. B.’s infant son, by his answer, claimed the 
benefit of Real Property Limitation Act, 1833 
(c. 27), as to the whole of A.’s real estate, but at 
the bar the right of the female pltf. to the moiety 
of the lands which descended upon her from her 
father was admitted : — Held : the entry of B., 
who was named as the oxor. in A.’s will, <fe was the 
uncle of his infant daughters, could not be con- 
sidered as that of a stranger, & an account was 
directed of the rents of A.’s real estate received 
by B. as bailiff from A.’s death up to his 
death in 1858, <Sc by B.’s widow, as mtgee. in 
possession since the death of B., & an inquiry 
was also directed as to the sums laid out in 
improvements by B. — Pelly v. Bascombe (1803), 
4 Giff. 390; 2 New Rep. 263; 33 L. J. Oh. 
100 ; 9 L. T. 317 ; 9 Jur. N. S. 1120 ; 11 W. R. 
766 ; 66 B. R. 758 ; ajfd. (1865), 5 New Rep. 231, 
L JJ 

3838. Second mortgagee in possession — No right 
to charge as against first mortgagee.]— A second 
mtgee. who enters into possession &; does work by 
way of improvement on the mtged. land, which 
may result in its protection the improvement of 
its value, is not entitled as against the first mtgee. 
to any charge in respect of the money so expended 
by him. If that were so, we should have in almost 
every case of a second mtgee. in possession, an 
inquiry whether any sum of money laid out in 
permanent improvements by the second mtgee. 
was not to be deemed to be salvage (Fry, J.).— 
Landowners West of England & South 
Wales Land Drainage & Inclosuhe Co. v. 
Ashford (1880), 16 Ch. D. 411 ; 50 L. J. Ch. 276 ; 
44 L. T. 20. 

Annotaiims Rt Romford Canal Co . 

Claim, Trlckett’s Claim. Oirow’s Claim 24 Ch. D. 

86: Re Patent Ivory Manufacturingr 

Patent Ivory Manufacturing Ct^ (1888), J8 Ch. V. 156; 

Re Mersey Ily. (1895), 64 L. J. (IJh. 62 j. 

3839. Sale by mortgagee to himself — Subsequent 
sale to third party.]— Hp:nder 80 N v. Astwood, 
ASTWOOD V. CoBBOLD, COBBOLD V. ASTWOOD, No. 
3822, ante. 


Sub-sect. 6.— Accounts with Rests, 

A. In General. 

3840. When account may be taken with rests— 
By direction of the Court.] — Mtgee. by entering 
into possession, by his own act makes himself 
accountable ; it is in this case the direction of 
annual rests is given. — Robinson v. Cumming 
(1742), 2 Atk. 409 ; 26 B. R. 646, L. C. 

Annotaiiotis : — FoUd. Wobbor r. Hunt (1815), 1 Madd. 13. 
Mentd. Booth v, Leyooster (1838), 3 My. & Cr. 469 ; Re 
Stevens, Cooke v. Stevens, [1898] 1 Ch. 162; Jacobs u. 
Davis, [1917] 2 K. B. 5;12 ; Cohen v. Sellar, [1926] 1 K. B. 
536. 

3841. Master cannot order.] — Fowler 

V. WiGHTWicK (1810), cited in 1 Madd. at p. 14 ; 
56 E. R. 6, L. C. 

Annotation : — Folid. Webber v. Hunt (1815), 1 Madd. 13. 

3842. .] — On a decree against a 

mtgee. in possession to “account, rests cannot be 
made by the master, unless directed by the decree. 
— Webber V. Hunt (1815), 1 Madd. 13 ; 56 E. R. 6. 

3843 . Effect of omission In order.] — 

Stephens v. Welltngs, No. 3859, post. 

3344, .] — Nelson v. Booth, No. 

3864, post. 

3845 , .J— WiUGLEY V. Girx, No. 

3884. post. 

3343 , — Though parts of mort- 

gaged property sold.] — In a redemption action 
against a intgee. in possession, wlio has from time 
to time sold parts of the mtg(Kl. property, where a 
decree has been made directing the usual accounts 
& inquiries, but giving no direction as to rests, the 
mtgor. is not entitled to have rests made in the 
account of rents & profits, even though there may 
have been sales from time to time. — ^Ainsworth 
V. Wilding, [1905] 1 Ch. 435 ; 74 L. J. Ch. 250 ; 
92 L. T. 679 ; 49 Hoi. Jo. 222. 

Annotation: — Refd. Wrljflcy v. (fill, [1906] 1 Ch. 105. 


IJ. When Ordered. 

{a) In General. 

3847. Not as of course.] — The master is not 
obliged for every trilling small exceed of interest, 
to apply it t^> sink the principal ; nor do 1 know 
that the ct. has ever laid it down for an invariable 
rule, that the master must always in taking such 
accounts, make annual rests (1x)KD Hardwicke, 
0 .). — (iouLD V. Tancred (1742), 2 Atk. 533 ; 26 
E. R. 720, L. C. 

Annotations :~-Con»d, Wobbor v. Hunt (1815), 1 Madd. 13. 

Mentd. Wowo v. Bradley (1790), 2 Dick. 570. 

3848 . .] — A purchase being set aside for 

fraud & the purchaser decreed to pay an occupa- 
tion rent, ri^ceiving back his purchase-money with 
interest, there being a considerable excess of rent 
above the interest, annual rests directed to be 
made in the accounts, until the excess of the rent 
should liquidate the principal. 

Rests not necessarily directed in accounts against 
mtgees. — Donovan v. Fricker (1821), Jac. 105 ; 
37 B. R. 813. 

Annotation : — Diltd. Noosom v. ClurkHon (1845), 4 Hare, 97. 

3849 . .] — To the best of my recollection it 

is by no means of course in a decree for an account 
against a mtgee. in possession to introduc e an y 
particular clauses of that kind (Lord Cotten- 
HAM, C.). — SCHOLEPIELD V. iNGHAM (1838), Coop. 
Pr, Cas. 477 ; 47 E. R. 605, L. C. 

3850 . In absence of special circumstances.] 

— Wrigley V. Gill, No. 3884, poet. 


PART XVI. SECT. 


2, SUB-SECT. 6.— 
(a). 


o. As of course.] — Graham r. 
Walker (1847), ll 1. Eq. K. 416. — IR. 

p. On rents received by moriaagee .] — 


In taking the account in the inaster’e 
ot&ce it is improper to charge a mtgee. 
in possession with annnal rests on 
rents received by him until he is paid 
off in full. — CoLDWKLL V. Hall (1862), 
9 Gr. IIO.—CAN. 


Q. .] — Whore the master had 

taken the accoimt against the mteee. 
with rests, & on appeal it appeared that 
at the date of the mtge. a balance was 
due to the mtgor., dc that the mtgee. 
went Into possession, part of the 
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Sect. 2 . — Accounts by mortgagee in poaaeaaion : Sub- 
sect. 5, B. (a), (b), (c), (d) (e).] 

3851. Every circumstance to be considered — 
Question of Interest in arrear not conclusive.] — 

(1) The ct. under special circumstances, & con- 
sidering itself bound by the terms of previous 
decrees, declined to give a mtgee. her costs of an 
ejectment brought to recover the mtged. premises, 
in which she had, after much dilhculty & opposi- 
tion, recovered a verdict. 

(2) The mere fact of an arrear of interest being 
or not being due to the mtgee., when the mtgee. 
takes possession, is not decisive upon the question 
of rests, but every circumstance must be regarded 
(Knioiit-Bhuce, V.-C.). — Horlock v. Smith 
(1844), 1 Coll. 287 ; 03 E. K. 422. 

Annotation :—A8 to (1) Expld. Wllkos v. Saunlou (1877), 7 

Oil* U* lo8i 

3852. Whether in account of occupation rent.] — 

Wilson v. Metcalfe, No. 3877, post. 

3858. Not when mortgagee in possession as 
tenant only.] — 13. mortgaged certain premises to 
L. The premiscis were required to be partly pulled 
down & rebuilt : P. undertook to perform the 
work, but required security for the jjayment. An 
agreement was entered into between 13., L. P., 
by which L. constmted to bcjcome tenant of part 
of the premises when rebuilt, & to take a lease of 
them from P., to whom 13., had assigned liis 
interest for a term of years, to pay P. £1,000 
for the lease, & £250 a year for rent. The premises 
having been rebuilt, h. entered into j)osses8ion, 
but as no lease was granted by P., did not pay the 
£1,000 nor the £250 a year rent. In a suit after- 
wards instituted by P., & to which both B. & Li. 
wore ijarties : — Field : ( 1 ) the accounts of what 
was due to L. on the mtge. were not to be taken 
with annual rests, as the accounts on the other 
side could not be taken in the same manner either 
as to the £1,000 or the £250 a year rent ; (2) L. 
was a mere temant, <fe though at the time a mtgee., 
was not mtgee. in i)ossession, the i^ossession being 
in respite! of the tenanc.y not of the mtge., & 
the agreement not having the effect of changing 
tJi(} relative situation of the parties in that resriect. 
—Page v, Linwoou (1837), 4 Cl. & Fin. 399 ; 7 
E. K. 154, II. L. 

3864. Not unless claimed In pleadings.]— The ct. 

will not direct the account to be taken with annual 
rests where no special case for that form of decree 
had been made on the pleadings. — Neksom v. 
Claukhon (1845), 4 Hare, 97; 9 Jur. 822; (57 
E. K. 570. 

3855. Rests ordered In previous action for re- 
demption — Abandonment of action — Subsequent 
action for foreclosure.] — In a suit by a mtgor. for 
redemption, a decrets was made for an account 
with annual rests. Pltf. died & the suit was 
abandoned ; after which the mtgee. instituted a 
suit for foreclosure : — Field : the decree must be 
the same & with annual rests. — Morris v. Islip 
(1855), 20 Beav. 054 ; 52 E. R. 75(5. 

3856. Conveyance on sale treated as mortgage — 
Agreement for receipt of rents in lieu of interest.] — 
Pltf,, in 1842, executed an absolute conveyance of 
certain property to deft, in fee, as on a sale. In 
18(50 ho liled his bill to have the transaction treated 


as a mtge. transaction & to redeem. The ct. being 
satisfied by parol evidence that the real agreement 
between the parties had been that deft, should 
only hold the estate as a security for the money 
which he paid & should receive the rents in lieu 
of interest ; — Held : the case was not to be treated 
as one of conditional sale, but deft, must accoimt 
as a mtgee. in possession & with rests, being 
allowed interest at 5 per cent, on the money he 
had advanced, & he had been rightly ordered to 
pay the costs of the suit. — Douglas v. Culver- 
well (1802), 4 De G. F. & J. 20 ; 31 L. J. Ch. 
543 ; 6 I.. T. 272 ; 10 W. R. 327 ; 45 E. R. 1089, 
L. JJ. 

dnnotationa : — Apld. Tic Unsworth’s Trust (1865), 2 Drew. & 

8m. 337. Consd. Macleod v. Jones (1884), 53 L. J. Ch. 

534. 

8857. Property claimed by mortgagee.] — Wrig- 
LEY V. Gill, No. 3884, post. 

(b) Interest in Arrear on Entry into Possession. 

3858. General rule — Rests not ordered.] — Shep- 
hard V. Elliot, No. 3867, post. 

3850. .] — (1) Where the interest on 

a mtge. is in arrear at the time of the mtgee. taking 
possession, annual rests will not be directed. 

(2) A direction to the master to make annual 
rests between mtgor. &; mtgee. will not, after a 
decree, be given on motion. — Stephens v. Wei.- 
LiNGs (1835), 4 L. J. Ch. 281. 

3860. .] — Generally, annual rests are 

not directed against a mtgee. in possession, when 
the interest is in arrear at the time he took posses- 
sion ; & in the absence of special circumstances, 
if a mtgee. is not liable to account with annual 
rests, when he enters into possession, he docs not 
become so liabhi, until the whole of the mtge. debt 
has been paid off. 

Where, however, a mtgee. in possession came 
to an account with the mtgor., whereby all the 
arrears of interest, etc., were converted into 
principal, leaving thereby no arrears, Ac he con- 
tinued in possession, the rent being more than 
sufficient to keep down the interest, the ct. 
directed annual rests. — Wilson v. Cluer (1840), 
3 Beav. 130 ; 9 L. J. Ch. 333 ; 4 Jur. 883 ; 49 
E. R, 53 ; subsequent proceedings (1841), 4 Beav. 
214. 

Annotation Refd. Wrigloy r. GUI (1904), 74 L. J. Ch. 160. 

3861. .] — Finch v. Brown, No. 3876, 

post. 

3862. .] — Moore v. Painter, No. 3827, 

ante. 

3863. .] — An account against a mtgee. 

in possession will not be ordered to be taken with 
rests, unless it satisfactorily apjjears that he took 
possession of the mtged. property when there was 
no arrear, or no material arrear, of interest due, 
or, that the annual rents greatly exceeded the 
annual interest on the mtge. money. Semble : 
if the master, in taking the account, shall find that 
the annual rental received greatly exceeded the 
interest, the ct. may, on the order on further 
directions, direct the account to be again taken 
with rests, from the time when the principal & 
interest was thereby paid off. — Uttermarb v. 
Stevens (1851), 17 L. T. O. S. 115. 


arrangomont bclug that ho ahould apply 
the rontfi, etc., to the paying off of two 
prior lutges., but It was not shown that 
tliey were duo when the moneys were 
received, so that the holder of the 
iwoumbranoos oould liave been oom- 
peiiod to accept payment, the ct. 
ordered a reference back to the master 
to ascertain this fact.—WiLUAMS v. 


Haun (1864), 10 Gr. 563.— CAN. 

r. Possession necessary for protection 
of mortgagee .} — Where It is necessary 
that a mtgee. should, for his own pro- 
tection, take possession, he is not 
chargeable with rests ^ this even 
though the mtge. was not in arrear. — 
Gordon e. Eakins (1869). 16 Gr. 363. 
— CAN. 


PART XVI. SECT. 2, SUB-SECT. 6.— 
B. (b). » 

t. Exception to rule — Rests ordered — 
Mortgagee setting up adverse title .} — 
iNCOKPORATED SOCIETY IN DUBLIN V. 
Kicuaiu)S (1841), 1 Dr. 8c W ar. 258. — 
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8864. .] — (1) A decree for redemption 

having been made against a mtgee. in possession, 
without directing annual rests : — Held : a direc- 
tion to take the account with rests could not be 
made in chambers under 16 & 16 Viet. c. 80, s. 54, 
or under General Ords., Oct. 16, 1852, Ord. 20. 

(2) Semhle : an account will not be directed with 
rests against a mtgee. in possession, except in the 
case of no arrear of interest having been due when 
he took possession. — N elson v. Booth (1858), 
De G. & J. 119 ; 27 L. J. Ch. 782 ; 32 L. T. O. S. 
45 ; 5 Jur. N. S. 28 ; 0 W. R. 845 ; 44 E. R. 1214. 
L. J J. 

Annal^unift : — As to (2) Distd. National Bank of Australnfia 

V. United Haud-ln-Haud & Band of Hope Co. (1879), 4 

App. Ca«. 391 ; Carter r. .Tames (1881), 29 W. }{. 437. 

Refd. Wrlgley v. GUI, [19051 1 Ch. 241. Oeiicrally, Mentd. 

Fopter r. Foster (18C7), 3 Ch. App. 330. 

3865. .] — SCHOLEFIELD V, LoCKWOOD 

(No. 3), No. 3882, post. 

3866. What constitutes interest in arrear — Pay- 
ment by bills of exchange before entry — Bills sub- 
sequently dishonoured.] — Dobson v. Land, No. 
3486, ante. 

(c) Interest Not in Arrear on Entry into 
J*osses8ion, 

3867. General rule — Rests ordered.] — In this 
case the account must be directed witli rests, in 
order that tin* ex(U‘.s.s of rent beyond the* int<*rest 
may be applied in sinking tin* i)rincipal. The* ct.. 
sometimes relaxes this rule, wheu’e tlie inter(‘.st is 
in arrear when the mtgee. takes pos.session (J jcach, 
V.-C.). — Shephaud r. JOlliut (1819), 4 .Ma<id. 
254 ; 56 E. it. 699. 

Annotation . : — Apld. Cnrtcr r. Janies (1881), 29 W. H. 4.37. 

3868. .] — IJlTEHMAHE V. StKVKNS, No. 

3863, ante. 

3869. .] — A mtge(‘. in po.sHe.sKion 

brought a fortnilosure action, in his statement of 
claim he did not allegt? that th(* interest was in 
arrear when he took po.ssession. The mtgor., in 
his statement of defence, alleg(*d that the* r<‘nt 
received greatly ex(;(‘eded th<; interest: — Held: 
the accounts must be directed to b(^ takc'ii with 
annual rests. — (’Ain’Ei: r. James (1881), 29 \V. H. 
437. 

3870. Entry to prevent forfeiture of lease Pos- 
session as purchaser— Subsequent transfer of mort- 
gage.] — A mtgee. of leaseJiolds may take p(issession, 
even when there is no arrear of interest due, under 
circumstanc(*s which may not render him liable to 
account with annual rests, as when he <*nt<*rs in 
order to prevent a forfeiture for non-payment 
of ground rent or for non-assurance, etc. 

A. agrceci to become the purcliast*r of some 
leasehold property which was subject to mtges. 
He entered into possession, A aftca* tla? contract 
had been put an end to, la* (ibtained a transfer 
of the mtges., liaving all along continued in 
possession : — Held : although tla? circumstances 
would have justified the mtgees. in taking 
possession, stUl A. was not entitled t/O st/ind in the 
same position, A he was directed to account as 
mtgee. in iiossession with annual rests from the 
date of the transfer to him of the mtges. — I ^atc h 
V. Wild (1861), 30 Beav. 99 ; 5 L. T. 14 ; 7 Jur. 
N. S. 1181 ; 9 W. K. 844 ; 51 E. R. 826. 

(d) Rents Exceeding Interest. 

3871. Whether rests ordered— When possession 
recovered by ejectment.] — The mere circumstance 
that a mortgagee has recovered the mtged. 
property by ejectment, A has retained possession, 
is not sufficient to induce the ct. to direct annual 
rests to be made in the accounts between a mtgor. 


A mtgee., although the rents exceed the interest. — 
Baldwin r. Lewis (1836), 4 L. J. Ch. 113. 

3872. When great excess.] — Uttermare 

V, Stevens, No. 3863, ante. 

3873. .] — Carter v. Jaaies, No. 3869, 

ante. 

(c) Mortgagee Not Originally Liable. 

3874. General rule — Rests not ordered subse- 

quently.] — ^Annual rests are not directed in the 
accounts against a mtgee. in possession from the 
middle of the time, but only from the beginning in 
a special case, or not at all. — D avis v. May (1815), 
lOVes. 383; Coop. G. 238 ; 34 E. R. 560. 
AnmAatiom : — Apld. r. Danhwood (1834), 6 Sim. 

402. Refd. Wehbor r. Hunt (1 815), 1 Madd. 1 3 ; Donovan 

V. Frlcker (182J). .lac. 105; Thornoycroft v. CriHJkott 

(1848), 2 H. L. Cos. 239. 

3875. .] — A. conveyed his estates to 

B., in trust to sell A pay off a mtge. A other 
incumbrances on tlie estates, A retain a debt 
due to B., A, until the sale, to apply the rents in 
keeping down the interest on the charges, A to 
pay the surplus to A. B. took a transfer of the 
mtge., A entered into A remained in possession for 
twenty-four years, but did not sell the cstatr^s. 
For the first ten years the rent.s were loss than the 
interest ; but aft/crwards they exceeded it. A. 
filed a bill for an account, of the rents received by 
B., with yearly rests, A for a reconveyance of the 
estates. But the ct. refused to direct the rests. — 
LA'rrKH V. Dahhwood (1834), 6 Sim. 462; 3 
L. J.Ch. 149; 58 E. R. 667. 

3876 . Though arrears of Interest paid 

off.] — The ordinary rul(‘ t>t^tweeu mt.gor. A mtgee. 
in j>oH8('ssion is, that the ct . will not direct an 
account with annual rests, if tht‘re was an arrear 
of interest due on th(i mtg(^ at tlu^ time of tho 
mtgee.’s taking possession. 

A property was subject to a mtge. for £1,000 ; 
B. agreed with tlu5 mtgor. for the purchase of a 
[portion of this property, A (‘ntertnl into possession 
without, paying las purcluise-money. In 1813 B. 
bought u]) t he wliole mtge. for £1,000, on which an 
arrear of interest of £101 was ilue. ^Therci was at 
the same time due from B., in r(!Si)ect of his pur- 
cliase, £365. Nothing furtluu* being paid by tho 
lutgor., B, in 181 (> n^covered poHserssion of the 
propiiity. Tlie rents exctM'diid the amount of 
interest-, A in 1823 th(^ whole arrc.'ar of interest had 
been paid otT. 3'he ct. refused to direct annual 
rests. — F inch v. Brown (1840), 3 Beav. 70 ; 49 
E. a. 27. 

3877. On payment of principal A Interest.] — 

(1) After the tiiim is ascertaimnJ at which the 
mtge. debt of a mtgee. in possession was jiaid off, 
annual rests from that date will be made in the 
accounts against him, tliuugh rests were not 
direcU^d by the [)r(;vious orders A decrees under 
which those accounts taken. Annual rests 

are directed in an account of occupation rent, os 
well as in an account of rents A profits received. 

(2) Where a ]>rior decree luis orderc^d th(5 costs 
of a deft, mtgee. to be taxc;d, he will be entitled to 
his costs, though it appeal^ at the hearing on 
fiu4her directions, that his debt was paid off before 
the commencement of tlie suit, A that he has set 
up an improper defence. — W ilhon r. Metcalfe 
( 1826), 1 Russ. 530 ; 38 E. R. 204. 

AnfuHations : — Ah to (l / Diitd. iloiffblnflrton v. Grant (1840), 

5 My. U Cr. 258. Folld. Ashwerth v. Lord (1887), 36 

Ch. D. 545. Retd. Utt/C^nnaro v. rtteveriH (1851), 17 L. T. 

O. a. 115. Ah to (2) Diitd. AHhwortb v. Lord (1887), 36 

Ch. D. 545. (Jeneruily, Mentd. Brown r. Burdott (1887), 

37 Ch. D. 207. 

3878. .] — Wilson v. Clueh, No. 3860, ante. 

3870. .J — UTfERMARE V. Htevens, No. 3863, 

ante. 
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Sect. 2 . — AccounU hy moriga^ee in poaaeesion: Sub- 
sect. 5, B, (e)i <Sc C. Secta. 3 dg 4»] 

3880 . .] — In a redemption action against 

mtgees. in possession pltfs., who claimed to 
represent the ori^nal mtgor., alleged that defts. 
had been overpaid. Defts. by their statement 
of defence denied the title of pltfs. to redeem ; 
pleaded statute of limitations ; asserted that a 
large amount was still due to them. At the trial 
pltfs.’ title to redeem was not disputed, & the 
defence of the statute was overruled. The 
judgment directed the taking of the ordinary 
accounts in a redemption action against mtgees. 
in possession, including an account of what was 
due to defts. for principal & interest, & their 
taxed costs of the action ; & that, on payment by 
pltfs. within six months after the certificate of the 
balance, if any, which should be found due to 
defts., defts. should reconvey the mtged. property 
to pltfs., & that, in default of payment, the action 
should be dismissed with costs. But, in case it 
should appear on taking the accounts that defts. 
had been overpaid , the further consideration of the 
action was to be adjourned. The chief clerk found 
by his certificate that the mtgees. went into 
I^oHsession in May, 1S57 ; that the mtge. debt was 
fully repaid in Nov. 1 800 ; & that at the date of 
the certifica»ie there was a balance of £618 due from 
defts. : — Held : ( 1 ) the account must be taken 

against defts. with annual rests from the date at 
which the mtge. debt was fully paid ; (2) defts. 
must iJay the costs of the action. — ^Ashworth v. 
Lord (1887), 30 Oh. D. 545 ; 57 L. J. Oh. 230 ; 
58 L. T. 18 ; 36 W. 11. 440. 

Annotations : — A» to (D Refd. Eloy v. Road (18U7), 70 L. T. 

As to (2) Beld. Heath v. Chinn (1908), 98 L. T. 855. 

3881 . Subsequent agreement between parties — 
Arrears of interest converted Into principal.] — 

WiLHON V. ('LUER, No. 3800, ciuic. 

3882 . — I — .] — ( 1 ) Where the liability of a mtge(‘. 
in possession to account without annual rests 
once begins, it continues until changed by some 
further agreenumt come to between the mtgor. & 
mtgeci. 

(2) 1 think it impossible to charge the intgee. 
with annual rests ; it being admitted that, at the 
time she took possession, the interest was in arrear, 

that she did not receive within some weeks any- 
thing to pay off any capital (Komidly, M.E.). — 
ScHOLEPIELD V. LocKWOOD (No. 3) (1803), 32 
Beav. 439 ; 8 L. T. 409 ; 11 W. li. 555 ; 55 E. K. 
172. 

3883 . Sale of part of property.] — A mtgee. in 
possession, who sells part of the mtged. property 
under a power of sale in the mtge., must apply the 
proceeds of sale, lirst, in payment of interests & 
costs, & then either pay the balance to the mtgor., 
or apply it in reduction of the principal due on the 
mtge. ; &, in taking an account against the mtgee., 
who has retained sale moneys beyond the interest 
& costs due, a rest must be made at the time of 
the receipt of the proceeds of sale, even although 
he may have entered into possession when the 
interest due to him was in arrear. The same rule 
applies where two distinct mtges. are held by the 
same person, who sells one of the mtged. estates. — 
Thompson v. Hudson (1870), L. R. 10 Eq. 407 ; 
40 L. J. Oh. 28 ; 23 L. T. 278 ; 18 W. R. 1081 ; 
on appeal (1871), 0 Ch. App. 320, L. J J. 

Annotaiions : — El]^d. Ainewopth r. Wilding. [1905] 1 Ch. 

435 ; Wrlgloy v. Gill, fl905J 1 Ch. 241. Mentd. He 

Aooldoiital Death Insoe. (1878), 7 Ch. D. 568 ; Wilding v, 

Sanderson (1897), 77 L. T. 57. 

3884 . .] — (1) Under a proviso in a mtge. 

for the capitalisation of interest in arrear for 
twenty-one days, a mtgee. in possession, through 


the default of the mtgor., is not entitled, on the 
accounts being taken, to charge the mtgor. with 
compound interest, unless he can prove that after 
crediting the rents received each half-year the 
interest was actually in arrear at the times specified 
in the proviso. 

(2) The sale by a mtgee. in possession of part 
of the mtged. property does not of itself entitle 
the mtgor. to an account with a general rest of the 
rents & profits as well as of the proceeds of sale, 
as on the date of the receipt thereof. 

(3) Unless rests have been directed in the 
judgment the account of rents & profits, following 
the usual rule, goes on without rests. 

The ordinary rule is admitted that in the absence 
of special circumstances the account against a 
mtgee. in possession is not directed with rests, 
that is to say, the account of the rents & profits 
runs on from beginning to end without reference 
to the question whether he has at any particular 
time had in his hands more than sufficient to pay 
the interest or not, the reason being that a mtgee. 
is not bound to accept payment by driblets, but 
is entitled to have the account taken as a whole, 
& not to be treated as repaid until that account 
I has been so taken. It is said there are certain 
exceptions. One of those is where the mtgee. 
has himself claimed the property, that is to say, 
has insisted that the mtgor. is not entitled to 
redeem (Warrington, J.). — ^Wrigley v. Gill, 
[1905] 1 Ch. 241 ; 74 L. J. Ch. 100 ; 92 L. T. 491 ; 
.53 W. R. 334 ; on appeal, [1900] 1 Ch. 105, C. A. 
Annotation: — As to (3) FoUd. Ainsworth v. Wilding, [1905] 

1 Ch. 435. 

3885 . Sale of one of two mortgaged properties.] — 

Thompson v. Hudson, No. 3883, ante. 

C. Effect of Order. 

3886 . Time when rests made — Whether between 
annual rests — Order for application of excess in 
reduction of principal.] — (1) Wliere a decree 
ordered, that, in taking the accounts of a mtgee. 
in possession, annual rests should be made, & that 
the rents & profits of the premises, as often as they 
exceeded the interest ac(;rued due on the debt, 
should be aj)plied in reduction of the principal ; 
a rest ought to be made at the date of the receipt 
by the mtgee. of a sum exceeding the interest, 
though occurring in the interval between the 
annual rests. From that date the subsequent 
annual rests ought to be computed. 

(2) An equity of redemption, being subject to a 
trust for sale, the mtgee. with some of the ceatuia 
que truat of the equity of redemption, filed a bill 
for the sale of the premises, alleging that the whole 
of his principal, with an arrear of interest, was due 
to him, Ad suppressing the fact, that he had been 
for several years in possession ; the result of the 
account was, that nothing was due on the mtge. 
when the bill was filed : — Held : the mtgee. must 
pay to defts. the costs of so much of the suit as 
related to the mtge., & the accounts inquiries 
concerning it. — ^Binnington v. Harwood (1825), 
Turn. & R. 477 ; 37 E. R. 1184, L. C. 

Annotation : — GhneraHv. Rsfd. Heighiugton v. Grant (1840), 

6 My. & Cr. 268. 

3887. Mortgagee charged with compound interest.] 

— Gotham v. W'est (1839), 2 Seton’s Judgments 
Orders, 6th ed. 1160. 

Annotaium : — Comd. HoigMugtou v. Grant (1840), 5 My. & 

Or. 268. 

3888. .] — Under a direction, in a decree, 

that the master shall ascertain balances in the 
hands of a party at the end of each year, & shall 
compute interest on such balances, & shall in 
taking the said accounts ” make annual rests. 



Pabt XVI. — ^AcX30XJNTS. 


666 


followed by a direction that the party shall be 
charged with interest “ after the rate & in manner 
aforesaid upon such balances *’ ; the interest 
computed on the balance due at the end of the 
first year is to form part of the balance due at the 
end of the second year, & upon which interest is 
then to be computed, & so on from year to year, 
to the end of the account. — Heighington 
Grant (1840), 5 My. &. Cr. 258 ; 10 L. J. Ch. 12 ; 
4 Jut. 1052 ; 41 E. R. 309, L. C. ; revsg, (1839), 
1 Beav. 228. 

AnnotcUioM : — Conid. Foltharn v. Turner (1870), 23 L. T. 
345. Mentd. Jesus Collcgro v, Kinir (1830), 3 Y. C. Ex. 
662 : A.-Q. r. (^rrlngrton (1843), 6 Beav. 454 ; Hardy r. 
Hull (1853), 17 Boav. 355 ; Knight r. Purssoll (1879). 49 
L. J. Ch. 120 ; Saner i\ Bilton (1870), 48 L. J. Ch. 545. 


Sect. 3.— INTEREST. 

See Part X\"1T., post. 


Sect. 4.— PRACTICE. 

See R. S. C., Ord. 15. 

3889. Whether claim barred by lapse of time.] — 

Pearson v . Pulley (1008), 1 (Vis. in C^li. 102; 
22 E. K. 714. 

Annotatimm ;--Apld. Whiting r. White (1702), 2 Cox, Eq. 

Cos. 200. Refd. Aggas v. I’ickoroII (1745), 3 Atk. 225. 

.] — See, generally, Limitation of Actions, 

Vol. XXXII., pp. 470 et scq. 

3890. With what action claim may be joined — 
Action against purchaser of mortgaged estate.] — 
Bill for an account of testator’s estate. also to 
set aside sales made by the exor. A truH((H*, to 
himself to another ])erson, h(‘ld to be multi- 
farious. — Salvidgk r. Hyde (1821), Jac. 151 ; 37 
E. R. 807, L. C. 

AnnoicUiona : — FoUd. Ellleo r. Goodson (18.38), 2 Jur. 127. 

Mentd. Cainjihdl v. Maekuy (1836). Donnelly, 158; 

A.-(i. V. Cradoek (1837), Donnelly, 231 ; Miller r. Craw- 
ford (1840), 0 L. J. Ch. 105 ; Miller r. Walker (1843), 0 

Jur. 107 ; Lund r. BlaiiKhard (1844), 4 Hare, 0 ; Bouek r. 

Bonck (1866), L. K. 2 Kq. 10 ; MurNhalli'. (Ulliard (1866). 

14 1j. T, 618; i’ointon v. I’olnloii (1871), L. U. 12 K<i. 

547. 

3891. Action against trustees & executors 

of mortgagor — By devisees & legatees.] —I )<‘vise(is 

legatees a bill agairnst t,rust(*(*s A. exors. 
of the will A a mtg(H*. in possession of jiart of t he 
estates, alleging that the trustees A exors. colluding 
with the mtgee., refused to makt* him account, 
for the rents which he had received or to redeem 
the mtge., A praying for an account of t.(*stat.or’H 
assets, A that the mtge. might be redeemed. A 
demurred', by the mtgee. for multifariousness, wits 
allowed. — Peause r. Hewitt (1835), 7 Sim. 471 ; 
7 L. J. Ch. 280 ; 58 E. K. 918. 

AnnotatiaiLH : — Refd. Lund v. BlaiiHhard (1844), 4 Hare, 0 ; 

Jurdein v. Bright (1861), 2 John. A H. 325. 

3892. By creditors.] — Answer being 

put into an original bill, objection taken that the 
demurrer ought not to be to the whole of the 
amended bill disallowed. In a suit instituted by 
the creditors for the administration of A.’s estates 
against parties who are in possession or have dealt 
with the estate, being the r<ial A personal 
representatives, or deriving title through them, 
amongst the parties made defts., are certain 
mtgees. of A.’s estate, having become so subsequent 
to the death of A. A demurrer put in by one of 
these for multifariousness allowed on the ground 
of his having no concern with the accounts prayed 
against the other mtgees., nor with scjverai other 


PART XVI. SECT. 4. 

8896 i. Form of order .} — A flat by a 
local master providing for a reference 


matters in the bill. — Ellice t>. Qoodsok (1837), 
7 L. J. Ch. 147 ; 2 Jur. 127 ; affd- (1838), 3 My. A: 
Cr. 653 ; 7 L. J. Ch. 148 ; 2 Jur. 249, L. C. 
AnnntcUicms : — Mentd. Creasy r. Boa van (1842), 13 Sim. 354 ; 

Slade 1 ?. Slade (1842), 11 L. J. Ch. 143 ; IWollv. Cockerell 

(1846), 4 Hare, 557. 

3893. Who may bring proceedings — Subsequent 
judgment creditor — Not without offer to redeem.] — 

A judgment creditor cannot sustain a bill for a 
general administration A account against a prior 
incumbrancer, unless the bill contains an offer to 
redeem ; as redemption is the only relief in equity, 
to which a subsequent incumbrancer is entitled, as 
against a prior mtgee. — G ordon r. Horsfall 
(1847), 5 Moo. P. C. C. 393 ; 13 E. R. 542 ; aub 
nom, Gordon r. Horsfall, IIoiisPAiJi Dun- 
stone, 11 .liir. 509, P. C, 

Annotation : — Refd. National Bank of AiiHtralasla v. United 

Hand -ill -Hand A Band of Hope Co. (1879), 4 Ajqi. C!a8. 

391. 

3894. Who should be parties — Corporation pur- 
chasing property for public Improvements — Sum 
paid into court.] — C. obtained an agrt'ement for a 
lease of some warehouses A lU'emises, wiiich was 
depo.sited with his solr., who subsequently agreed 
to advance .4:300 to C ■. for the rejiairs of th(» premises, 
upon his signing a memorandum charging them 
with that amount A with all further advances not 
exceeding £500. The premises were afterwards 
taken by the Corpn. of London, by virtue of an 
Act of iVirlianu'nt, for making public improve- 
ments A in cons(5quenct‘ of questions betwocm C. 
A his solr. respecting the amount due upon the 
security, A also in conse(|uenco of notice of 
judgment debt due by C., t!io puro)ias(?-monoy 
was paid into ct. A upon a petition by C. asking 
for an account, A Hiat £500 might set apai^ 
to auHWid' what- should be found due from him to 
his soil'., A t hat Hie surplus, aft tu' jiayment of the 
judgment debt, miglit be paid to (\ : — Held: the 
amount of debt betweim H. A his solr. must be 
ascertained by the master, A t he corpn. need not 
attend, but it must pay the costs of the petition 
but not of the allidavits made relating to the claims 
of the paHies. — Kx j), Collins (1850), 19 L. ,1. Ch. 
244 ; euh noni. He loNDON City Improvement 
Act, 1817, He Lands Clauses Consolidation 
Act, 1815, Ex p. Collins, 15 L. T. O. H. 302. 

3895. Purchaser with concurrence of second 

mortgagee — Counterclaim by first mortgagee.] — 
First mtgees being soh? deft-. 1.o an act-ion by second 
mtgttes. for an account of what was due to them 
respect iveJy A to havt; a contracit for sahi imtorod 
into by the first mtgf^e. coinplet-itd, A the sale 
moneys apiilied accordingly, madij the purchaser 
co-deft, with pltfs., to a counterclaim for specific 
ptJi'formance by the purchaser with the concurrence 
of jiltfs., alleging that their concurrence was a 
term of the contract, A that the purchaser refused 
to complete without it. ’riie dehmee A counter- 
claim having been served on the purdiaser under 
K. 8. H. Ord. 22, rr. 5, 0, let moved undiT Ord. 22, 
r. 9, 1-0 have so rnucli of tiie counterclaim as 
allectcjd him excluded ; — Held : there being a 
question bed-ween deft. A jiltfs. ‘‘ along with ” the 
purchaser which deft, was entitled to raise by 
cross action, the purchaser was propcqly made a 
deft, to the counterclaim, A the motion refused 
with costs accordingly. -Dear v. Hworder, 
Hwordkr V, Dear (1870), 1 Ch. D. 470 ; 40 L. J. 
Ch. 100 ; 25 W. K. 124. 

3896. Form of order.] — Scjiiuldt v. Kent (1854), 
3 Heton’s Judgments A Orders, 0th ed. 1900. 


OH of the date of the rcforouoe, tSc the 
reglatrar fthould take into account both 
advanccH which had been made iiy the 
intgee. A the iniitaimenU which hod 


to the local rogintrar to aHoertaiu t)ie 
amount due to pltf. in a mtge. forc- 
cloHure action, Hhould direct the 
rtjglHtrar to OHcertain the amount due 
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Mortgaoe. 


SbcI* 4. — PtacticB, Pdvt X.VII, Sect, 1.] 

8897. .] — ^Arthur v, Higgs (1856), 3 

Seton’s Judgments & Orders, 7th ed. 1887. 

8808. What particulars ordered — Receipts by 
mortgagee on bills of exchange & open account.] — 

It was alleged by counterclaim to a redemption 
action that the mtge. comprised : a certain com- 
mission, a sum also secured by bills of exchange, 
a sum due on open account, & that the mtgee. had 
received divers sums in respect of the bills of 
exchange & on the open account. The mtgee. 
counter-claimed for an account & foreclosure or 
sale. Particulars of the sums received by him on 
the bills of exchange & open account were ordered 
to be given. — Kemp v, Goldberg (1887), 30 Ch. 1). 
605; 56L. T. 730 ; 36 W. R. 278. 


8809. When proceedings stayed — ^Amount due 
exceeding value of property — Unless security for 
costs given.] — Order made staying until further 
order, with liberty to apply, the prosecution of 
accounts & inquiries directed by a judgment in 
the nature of a foreclosure judgment, unless 
defts. would give security for the costs of the 
proceedings, on the ground that it was shown 
to be highly probable that the amount due 
to pltfs. would greatly exceed the value of the 
property, & that the costs of further proceedings 
would be thrown away. — Exchange & Hop Ware- 
houses, Ltd. V, Assocn. op Land Financiers 
(1886), 34 Ch. D. 195 ; 66 L. J. Ch. 4 ; 35 W. R. 
120 . 

Annotation : — ^Befd. Stevens v. Theatres, [1903] 1 Ch. 

837 


Part XVII. — Interest on Mortgages 


Sect. 1.— IN GENERAL. 

8900. Interest payable — Where account stated.] 

— Stated accounts shall carry interest, especially 
in the case of mtges., more strongly when settled 
by a master pursuant to any order. — Stroud v. 
Moor (1717), 2 Eq. Oas. Abr. 529 ; 22 E. R. 447. 

8901. Interest accrues from day to day.] — Had 
it continued a mtge., the purchaser would liave 
been entitled to his d(miand, for there interest 
accrues every day for forbearance of the principal. 
— Pearly v. Smith (1745), 3 Atk. 200 ; 20 E. R. 
962, L. C. 

Annotation Shorrard v. Shcrrard (1747), 3 Atk. 

502. 

8902. Release by mortgagee— Liability of mort- 
gagor after death of mortgagee.] — A voluntary 
declaration by a creditor that he intends to release 
his debtor from a debt, though not amounting to 
a release at law, may nevcHhelcss be held in equity 
to be a representation which the creditor is bound 
to make good. Where, therefore, a mtgee., on 
hearing that his son in law, the mtgor., was about 
to sell the mtged. j)roperty, a house occupied by 
the mtgor., in order to i)ay off the debt, wrote that 
he might continue i-o live there without paying 
any rent : — Held : the mtgor. was entitled to 


redeem, on paying the principal, together with 
interest from the last day on which interest fell 
due, previously to the death of the mtgor. — 
Yeomans v, Williams (1805), L. R. 1 Eq. 184 ; 
35 Beav. 130 ; 35 L. J. Ch. 283 ; 55 E. R. 844. 
Annotation : — Mentd. Goddard v. O’Brien (1882), Do 

(Jolyar’H County Court Cases, 110. 

3903. Deed providing for increased Interest — 
Executed after intermediate mortgage — Receiver 
appointed under first mortgage.] — A first mtge. 
was made to secure a principal sum, with interest 
at 5 per cent., & was accompanied by a receiver- 
ship deed in the common form. A subsequent 
mtge. was made to M., containing a stipulation 
that if the interest should be in arrear forty days, 
the receiver under the former deed should act, & 
should stand i^ossesscd of the rents, after payment 
of interest on the first mtge., in trust to pay the 
interest on M.’s mtge., & pay the ultimate surplus 
to the mtgor. The first mtg(*e8. & the receiver liad 
notice of this deed. By a subseciuent deed the 
property was charged, in favour of the first mtgees., 
with an extra 1 per cent, inttuest on the sum 
secured by the first mtge. The receiver at times 
took possession at the instance of tlie first mtgees., 
& from the date of the last-mentioned deed interest 


fallen due since the issue of the writ. — 
C^.ANADA Life Assuuance Co. v . Mac- 
Donald (Sask.), 1192111 3 D. L. K. 
984 ; 11910J 3 W. W. U. 21.— CAN. 

a. What may he stumm on taking 
account .] — TJio master, on a reference 
to take an account of what was due, 
required the production of tlie accounts 
on the footing of wliioh the debt 

was created : — Held : the parties wore 
primdfade bound by the amount stated 
in the mtge. as the true debt. — 
Pollock r. Pkiuiy (1850), 5 Gr. 691. — 
CAN. 


b. .1 — Whoi*e a reference is 

directed to take an account on a 
mtge., the parties may show the real 
objeot for which it was made, if not 
apparent on its face. — S tkhlino v. 
lULKY (1802). 9 Gr. 343.— CAN. 

0. How taken .] — A mtgor. paid the 
mtgoo. from time to time money, in 
pursuauoc of an agreement, con- 
temporaneous with the mtge., that 
five per cent, per annum, in addition 
to the legal rate of interest, should be 

S aid on the auLount loaned. In taking 
tie account in a suit brought by the 
mtgee. to foreclose, the master gave 
credit for the money thus paid, as so 
much money paid on account of prinoi- 
ped legal interest : — Held : the 


master was right in his mode of taking 
the accomit. — S timbon v. Kehby 
(1859), 7 Gr. 510.— CAN. 

d. .) — A mtgee. in bringing Ids 

accounts into the master’s offlee, 
should charge Idmself with the net 
proceeds only of any rents or profits 
received by 1dm out of the iidgod. 
liroiidses, leaving the incumbrancer to 
surcharge if he oonsiders tlie mtgor. 
eutitlod to a larger credit. — Phillips 
r. 1‘KOUT (1898), 12 Man. L. li. 143. — 
CAN. 

e. Onus of proof.] — The decree 
directed a reference to the master at 
B. to take on account of the amount 
due upon the mtge. in question : — 
JScTnhle : the onus of proof under such 
a reference rests upon the holder of 
the mtge. — ELUorr v. Hunter (1869), 
15 Gr. 640.— CAN. 

f. .] — In taking an account on 

mtge. in a suit for redemption, where 
the mtgee. had been in possession, it lies 
upon the mtgee. to prove what is duo 
from the mtgor. in respect of principal 
& interest. — Ganoa Mulik v. Bayaji 
( 1882), 1. L. R. 6 Bom. 669.— IND. 

PART XVll. SECT. 1. 

g. Agreement to reduce rate of interest 
— Mortgage overdue — Whether (finding.] 


— Wliere a intge. is overdue, a verbal 
baigain between the mtgor. & mtgee. 
to reduce the rate of interest, act>ed 
upon for some time is binding in equity. 
— Lewis v. Levy US76), 2 V. L. li. 
(Eq.) no.— AUS. 

h. Proof of agreement for inicresi — 
Admission of parol evidence.] — ^A vendor 
executed an agreement to convey cer- 
tain premises 6c receive back a iiilgo. 
for part of the price payable bv instal- 
ments. tlie agreement not stating that 
the mtge. shoidd be payable with 
interest : — Held : parol evidence was 
admissible to show that the real under- 
standing was that interest should be 
payable. — Gould v. Hamilton (1855), 
5 Gr. 192.— CAN. 

k. Exorbitant interest — Whether court 
will grant relief.] — Qu. : whether the 
amount of interest reserved by a mtge. 
may not be so great as to evidence such 
a case of oppression as would induce 
the et. to refuse to Interfere in behalf 
of the mtgee., leaving him to his 
remedies at law, notwithstanding the 
repeal of the usury laws. — Goodhue 
V. WIDDIFIJCLD (1861), 8 Gr. 631.— 
CAN. 

l. Bargain for extra interest between 
derivative mortgagee dt mortgaffor — 
Wh^ha insurer to (fenefit of original 
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at the increased rate was uniformly paid to the 
first mtgees., sometimes by the mtgor., & at other 
times by the receiver with his consent, no notice 
ever having been given to the receiver to pay 
interest to M., or that his interest was in arrear. 
A foreclosure suit having been instituted by the 
first mtgees., a decree was made directing the usual 
accoimt of what was due on the first mtge. The 
Chief Clerk certified the whole principal to bo due, 
but the V.-C. directed him to review his certificate, 
& to charge the first mtgees. with everything tliey 
had received from the receiver in excess of 5 per 
cent. : — Held : this decision could not be main- 
tained, for that whether the extra 1 per cent, 
was rightfully received or not, it was neit iier paid 
nor received in respect of the jirincipal moneys & 
interest secured by the first mtge., &; could not be 
attributed to it, nor taken into account in ascer- 
taining what was due on the first mtge., & that 
M.’s claim, if any, in respect of such extra pay- 
ments must bo enforced by some independent 
proceeding ; M. had no such claim, for that the 
trust to pay M.’s interest out of the surplus rents 
did not attach unless & until the receiver had notice 
that such interest was in arrear. 

It was contended on behalf of defts., M., that 
the appointment of the receiver by the deed of 
even date with pltfs.’ first mtge. . . . did not 
constitute the receiver for all purposes the agent of 
the mtgor. & that, in fact/, the receiver must be 
deemed when in possession to have received th<‘ 
rents as agent of the pltfs., & that the only object 
& effect of the receivership deed was to prevent 
pltfs. from being charged in tiie account-s for wilful 
neglect or default. No direct authority was cited 
for this proposition <fc if it were nec'essary now to 
decide it I should hold that it could not be main- 
tained & that th(5 receiver must be treated as 
being for all purposes the agent of tlu; mtgor. 
(Holt, L.J.). — Law v. Glenn (18(17), 2 (’h. App. 
634, L. JJ. 

Annotafum lie Halo. LilU'y r. Foud, flSUl)] 2 (Jh. 

107. 


3904. Receipt of rents by mortgagee In possession 
— Whether equivalent to payment of Interest — In 
absence of appropriation — Rents exceeding Interest 
on mortgage.] — The receipt of rents by a mtgee. 
in possession, even when the rents are more than 
the interest on the mtge., is not by itself equivalent 
to a payment of inku'ost in the absence of appro- 
priation. — CocKBUHN r. Edwards (1881 ), 18 Oh. D. 
449 ; 51 L. J. Ch. 46 ; 45 L. T. 500 ; 30 W. R. 
440, C. A. 

Amwiaiinns : — Apld. Bright u. Campbell (1880). 41 Gh. D. 
288. KJ. Wrlgh'y t«. Gill, flOOU] 1 Oil. 185. Mentd. 
Craddock r. UourcrM (1884), 58 L. J. Ch. 908 ; Pooley’a 
Trusts V. Whotnam (1880), .83 Ch. D. Ill ; Andrews v, 
Bamos (1888), .80 Ch. 1). 133 : Simtnons v, London Joint 
Stock Bank, Little r. London Joint Stock Bank. [1891] 
1 Ch. 270; Stokes r. Prance. (1898| I Ch. 212; The 
.Swlftsuro (1900), 1(» T. L. U. 275 ; Nooton v. Ashburton, 
[19141 A. C. 932. 

3905. .] — Wrigley v. Gill, No. 

3884, ante. 

3906. Interest fixed sum per annum.] — Hutton 
V. Brown (1881), 45 L. T. 343 ; 29 W. It. 928. 
Annotation : — Expld. Schiller r. PctcrHcn, [19241 1 Ch. 394. 

3907. A charge on mortgaged property.] — A 

mtgee. is entitled to treat interest du(‘ under a 
mf ge. as a charge upon the mtge. property in the 
absence of any contract to the? contrary. 

In a suit- to redeem two mtg(*s. of propoi*t/y in 
the possession of the mtgec'. undt*r earlier usufruc- 
tuary mtg(^8. the d(*ed8 provided for the annual 
payment of ink^rcst, the mtgor. could redeem 
upon payment t>f the mt ge.-mom^y : — Held : the 
above gtuioral rule was not displaced, &; the interest 
was a charge upon tlu^ prop(3rty payable upon 
redemption. — Ganoa Ham v, Natiia Hinuh (1924), 
L. H. 51 Ind. App. 377, l\ O. 

Interest on bankruptcy.] — Bankruptcy, Vol. 
IV., pp. 378, 379, Nos. 3188*^3495. 

Exorbitant interest as ground for impeaching 
mortgage deed .] — Ser Fraudulent Voidable 
CoNVKYANtuos, Vol. XXV’., pp. 275, 276, Nos. 
996-1001. 


mortgaace.] — A bargain for extra in- 
terest made between a derivative 
mtgeo. & ndgor. innixjH to the bonellt 
of the original mtgee . — (ikaiiamk r. 
Anderson (1868), 15 (ir. 189. — CAN. 

m. Mortgagee exerrisirig power of sale 
— Right to retain arrears of iiUercst .] — 
A mtgee. sold the mtged. property 
under a power of sale : — IJehl : the 
mtgee. was entitled to retain arrears of 
Interest for more than six years. — 
Ford r. Alucn (1869), 15 (Jr. 565. — 
CAN. 

n* Partition suit — Purchase by nwrt’ 
gagor — Right of mortgagee to interest — 
Until pagment of purchase -rnuney into 
court.] — In a partition suit the intgors. 
of an undivided sliare became the pur- 
chasers, but they did not iiay the 
purchase-money into ct. until long after 
the day named in the master’s report : 
— Held: the mtgee. though a party 
to the suit, was entitled to interest at 
the rate reserved In the mtge. until 
notice of such payment into ct. — 
McDermid V. McDEitMiD (1879), 7 
P. R. 467.— CAN. 

o. Proviso for irUcresi for one year 
only — Rate of interest payable fur subse- 
Quent years.] — The covenant provided 
lor payment of interest at 9 per cent, 
up to the end of a year from the date 
ox the mtge. : — Hdd : there being no 
evidence why such rate of interest was 
provided for, Sc 9 per cent, not being 
excessive, the same rate of interest 
should be allowed for the years subse- 
quent to the expiry of the first year. — 
McDonald v. Kluott (1886), 12 O. U. 
98.— CAN. 

J. — VOL. XXXV. 


p. Proof of payment of interest.] 
Markle V. UoHH (1889), 13 1*. K. 1.85. — 

CAN. 

q. Time of ctmimencemerU of interest 
— When money advanced.] — Under 
onlinary circunistanecs a migeo. can 
claim IntcTcst only from the time the 
money is advancjcd. — Edmondh v. 
Hamilton J’rovidk.nt A Loan Sociictv 
(1891), 18 A. U. 347.— CAN. 

r. Imrreuse o/ rtde — Jty parol of/ree- 

menl — Whether valid.] — A parol agn*».‘- 
mont to Incn^oso the of Interest 

reserved by a mtge. upon land will not 
be enforced as agaiiist the land.-- 
Murchik V . Tiieiuaclt (1898), 1 

N. B. Eq. Hep. 588. — CAN. 


t. Mortgage in arrears — PaymeiU on 
account — Application to pnymevt of 
interest.] — Where money is paid by u 
mtgor. to a mtgee. on account of the 
mtge. indehtediiesK, the mtge. ladiig 
arrears in respect of both principal Sc 
Interest, 8c no appnipriatlon is niade by 
the mtgor. at the time of payiiierit, it is 
the duty of the iiitgoe. to apply it to 
payment of interest. — B uroe r. Fines 
W. L. U. 813 ; 10 W. W. U. 




s. Compliance with Interest Act, 
96, s. 6.)— Canada MoR'roAOK 1 n- 
STMKNT Co. V. Baird (1916), 34 
. L. 11. 985 ; 10 W. W. ll. 1195.— 


b. .] — Standard Reliance 

Mortoaok Cortn. V . Cowrie, [19171 
3 W. W. R. 238 ; 10 Sask. L. li. 263. — 


CAN. 


0. Stciipm i». Hi'andard Re- 

liance Mortoaok ('ori*n., [19171 3 
W. W. ll. 402.~CAN. 

d. .1— C/'ANADIAN Mortoaok In- 

VKHTMENT C.’O. 1). (.’AMKRON (Alta.), 

[19171 3 W. W. H. 521.— CAN. 

•. .] — I‘oAi*HT V. Biirrisii Col- 

UMRiA Permanent Loan Co., [19201 
2 W. W. R. 5.82.— CAN. 

f. Uisfretion of court as to rate of 
interejtt — On proving preliminary decree. ] 
— Unless f»»r some legal reason it sees 
fit to inUirfere with tlie (umtruct os to 
t he rate of inlen^st, a et. passing a pre- 
liminary decree In a mige. suit has no 
power to award inUtrest at other than 
ttie contruetual rate up to the date 
fixed for payment. — U a.jwanta K un- 
war V. .SillAM NaIIAIN SlNOlI (1914), 
1. J.. It. 36 All. 220.— IND. 

g. Relief grunted by court — Where 
interest armtunts to penalty.] — It is com- 
jietent to a ct. to grunt reilef whenever 
the stipulation for riuyment of interest 
at a spfcUied rate appears to the ct. to 
be a stipulation by way of penalty. — 
Krishna Chauan Barniau v. Han at 
Kumar Das (1917), X. L. R. 44 Calc. 
102.— IND. 

h. Mortgagee of bankrupt* s esitde — 
Right to recall rents from assignee — Por 
payment of interest.] — Kx p. Calwkll 
(1828), 1 Mol. 259. — IR. 

k. Successive transfers to mortgage — 
Default by ultimate transferee — lAability 
of original mortgagor to pay interest .) — 
Knuckey V. Baddklky (1910), 29 
S. Z. L. li. 710.— N.Z. 


U U 
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Sect. 2.— DTIIEREST ON MORTGAGE DEBT. 

Sub-sect. 1. — Express Provision for 
Payment. 

See Part IV., Sect. 2, anie. 


Sub-sect. 2. — No Express Provision for 
Payment. 

8908. Interest payable.] — solr. paid off witli 
his own money a mtge. debt on a client’s property, 
which was thereupon reconveyed to the client. 
The solr. took the title deeds by way of equitable 
mtge. with a written memorandum. Afterwards 
he induced another client to advance a smaller 
sum on a proposed mtge. of the property. The 
money was paid to the solr. by the second client, 
& a mtge. was prepared for execution by the first 
client, who, however, never executed it, nor was 
aware of the intended security. The title deeds 
were kept by ilie solr. apart from other deeds of 
the mtgor., but were not placed in any box of the 
proposed mtgee. On the solr. becoming bkpt. : — 
Held : the second client had a valid security on the 
property as against the assignees, & the property 
having been sold by arrangement, he was entitled 
to be paid his princif)al 6^ interest & costs in 
priority to any claim on the part of the assignees 
in respect of the residue of the sum secured. — 
He Every, Ex p. Hihtzee, Ex p. Hine (1858), 3 
l)e G. J. 404 ; 44 E. R. 1347, L. JJ. 

Annntaiion : — Apld. lie Drax, Savllo v. Drax, 11903] 1 Ch. 

7«1. 

3909. Agreement to secure money “ with 

interest ” — Covenants for payment restricted to 
principle.] — A mtge. deed recited an agreement to 
secun? the money “ with interest,” but the proviso 
for red(?mption on a day certain, & the covenant 
to pay & t he trusts of the produce of a sale, were 
restricted to the principal only : — Held : interest 
was payable. — Ashweli. v. Staunton (1801), 30 
lieav. 52 ; 54 E. K. 808. 

3910. Assignment absolute In terms — 

Actually by way of mortgage.] — ’J"he solr. to the 
trustees & exors. of testator advanced money to 
legatees entitled subject to a life interest, & charged 
no interest. He took assignments from such 
legatees, in terms absolute, & died insolvent. A 
creditor’s suit was instituted to administer his 
estate, & the question was, it being admitted at 
the bar that the assignments were not absolute 
under the circumstances, whether interest was 
payable at 5 or 4 per cent., & how the costs should 
be borne : — Held : interest at 5 per cent, must be 
allowed, the general costs to be borne by the 
assignees’ estate, those of a principal creditor by 
the assignors. 

Semble : the ct. will lay down no general rule 
as to the rates of interest in cases of assignments 
redeemable. — Re Unsworth’s Trust (1805), 2 


Drew. & Sm. 337 ; 12 L. T. 49 ; 13 W. R. 448 ; 
62 E. R. 649. 

Annotation: — Apld. Macleod v, Jones (1884). 53 L. J. Ch. 

534. 

3911. Mortgage by deposit of title deeds — 

Subsequent memorandum not mentioning interest.] 

— ^A CO. had borrowed from a bank a sum of money, 
to be repaid with interest, & deposited a lease as 
security. Afterwards a document was drawn 
up by the co., stating that the lease had been 
deposited as security for the loan, without men- 
tioning the interest. The bank refused to give 
up the deed until the whole of the interest as well 
as the loan had been repaid : — Held : in an action 
of detinue for the lease, the written document was 
not conclusive against the bank as to the terms 
of the loan, & parol evidence was rightly admitted 
to show that the lease had been intended as 
security for the interest as well as the principal. — 
Pentreguinny Fuel Co. v . Young (1866), 12 
Jur. N. S. 56. 

3912. Mortgage of insurance policy — 

Premiums paid by mortgagee — Interest on debt & 
premiums.] — Where a policy of assurance was 
deposited to secure a simple contract debt, without 
any agreement as to interest, & the creditor paid 
the premiums down to the death of the debtor : — 
Held : the policy was charged not only with the 
original debt & the amount of the premiums, but 
also with interest on both sums at 4 per cent. — 
Be Kerb’s Policy (1869), L. R. 8 Eq. 331 , 38 
L. J. Ch. 539 ; 17 W. R. 989. 

Annotations : — Apld. He Drax, Savlle v. Drax, [1903] 1 Ch, 

781. Refd. Lippard v. lUckottH (1872), L. 11. 14 Eq. 291. 

Biantd. Sadlor v. Worley, (1894] 2 Ch. 170. 

3913 . Charge on land payable at fixed day — 

Instrument silent as to interest — Interest from day 
fixed for payment.] — Where money is charged 
upon land under any instrument or contract to be 
paid at a fixed date, the general rule is that, as 
between the owner of the charge & the owner of 
the land, the charge carries interest from the time 
when the money becomes payable, though nothing 
is said in the instrument or contract as to interest. 

I — Be Drax, Savile v. Drax, [1903] I Ch. 781 
72 L. J. Ch. 505 ; 88 L. T. 510 ; 51 W. K. 612 
47 Sol. Jo. 405, C. A. 


Sect. 3.~-INTEREST ON SUMS OTHER THAN 
MORTGAGE DEBT. 

Sub-sect. 1. — In Genpiral. 

3914. Rents dc profits.] — This ct. will not allow 
interest for rents & profits. — Micklethwait v. 
Boatman (1660), 1 Rep. Ch. 184 ; 21 E. R. 544. 

3915. Costs.] — Interest computed on costs. — 
Bickuam V. Cross (1752), 2 Ves. Sen. 471 ; 4 
Bro. C. C. 319, n. ; 28 E. R. 301, L. C. 

Annoiatimis : — Conid. Creuze v. Huutor (1793), 2 Ves. 157. 

Distd. Whattou v. Craddook (1836), 6 L. J. Ch. 178. FoUd. 
Elton V. Curteis (1881), 19 Ch. D. 49. 


PART XVIl. SECT. 2, SUB-SECT. 2. 

1. Interest payable — Marlgojoe by de- 
posit of title deeds.] — If deeds are de- 
posited by way of equitable mtge., to 
seoupo a simple contract debt, the debt 
beai*8 interest from the date of the 
deposit, & by reason of it, though 
there be no express contract that the 
demand should bear interest.*— CaRby 
V. Doynk (1856), 5 I. Ch. R. 104.— IR. 

3913 i. Charge an land payable 

at fixed day — Instrument silent as to 
interest — Interest from day fixed for 
payment.} — Where no interest is re- 
served by a mtge., none is recoverable 
until aftw the day appointed for pay- 


ment of the principal. — Rbu> v. 
Wilson (1881), 9 P. R. 166.— CAN. 

3018 ii. .)— 

McDermott v. Keenan (1887), 14 
O. R. 687.— CAN, 

8913 ill. .]— 

B. C. Land & Investment Agency, 
Ltd. V. Robinson, [1922] 2 W. W. R. 
1185.— CAN. 

3918 iv. .]— 

Bikramjit Tbwari V. Durga Dyal 
Tewari (1893), 1. L. R. 21 Calc. 274.— 

IND. 

m. Mortgage to secure balance of 
planier*s accoufU — Whether interest 
cluurgcable.y—A planter to increase tlie 


security of a merohant, for advances 
for the fishery, gave him a mtge. on 
Ids land. In an action seeking a fore- 
closure, the merchant claimed interest 
under the mtge. though the instrument 
contained no covenant for interest : — 
Held: no interest was chargeable. — 
McBride v. Coluns (1868), 5 Nfld. 
L. R. 221.— NFLD, 

PART XVIl. SECT. 3, SUB-SECT. 1. 

n. Possession by mortgagee after pay 
meni — Liability for interest.) — It a 
mtgee. retains possession of the pro- 
perty after being paid In full, the 
general rule is, to charge him with 
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m 


& charge!.] — ^Mtgee. enters, Sb the 

pronts are not sufficient to answer the interest, 
yet the arrears shall not carry interest, but the 
costs & charges must. — Procter v. Cooper (1700), 
Ch. 116 ; 2 Vem. 377 ; 1 Eq. Gas. Abr. 314 ; 
24 £i. xv. 56. 

.-^Beid. v . Hugcll (1729), 1 Barn. K, B. 

272 ; WhltiniT v. White (1792), 2 Oox, Eq. Gas. 290. 

3917. Taxed costs directed to be added to 

security — Carry interest from date of taxing master’s 
certificate.] — Mtgee. is not entitled, in carrying in 
his accounts under a foreclosure judgment, to 
charge interest on his taxed costs unless they are 
directed to be added to his security, & then they 
carry interest from the date of the taxing master’s 
certificate, &; not from the date of the judgment. 
An action by a mtgor. against a mtgee. to set 
aside the mtge. having been dismissed with costs, 
which were ordered to be paid by pltf. to deft., 
judgment was given for foreclosure on deft.’s 
counterclaim, & an account was directed of what 
was due to deft, for principal, interest, the mtge. 
reserving 5 per cent., &, the taxed costs of the 
action. On appeal the judgment was affirmed 
with costs, the Ct. of Appeal giving deft, leave to 
add the taxed costs of the appeal to his security. 
In carrying in his accounts deft, charged pltf. with 
interest at 4 per cent, on the taxed costs under the 
original judgment from the date of the judgment, 
& also intertjst at 4 per cent, on the taxed costs of 
the appeal from the date of the judgment of the 
C’t. of Appeal : — Held : no interest on the costs 
under the original judgment could be charged by 
deft., the mtgee. ; but as to the costs of the appeal, 
interest at 4 per cent, was chargeable, though only 
from the date of the taxing master’s certificate, 
& not from the date of the judgment of the Ct. of 
Appeal. — Eaiidley v. KNKiHT (iS89), 41 Ch. 1). 
537 ; 58 L. J. Ch. 622 ; 60 L. T. 780 ; 37 W. K. 
704. 

Annotation : — Reid, lie Drax, Savilo v, Drax, [1903] 1 Ch. 

781. 


.] — Sec Nos. 3995-3998, poet. 

3918. Balance found due from mortgagee — Re- 
demption improperly resisted.] — VVhenj a mtgee. 
improperly resists redemption, A on taking the 
accounts a balance is found to be in his hands, the 
ct. has power to charge him with interest on such 
balance, though he has not been in possession 
of the mtged. premises.— Smith v. Pilkington 
(1859), 1 De G. F. A J. 120 ; 29 L. J. Ch. 227 ; 
24 J. P. 227 ; 45 E. K. 304, E. C. A L. JJ. 
Annotations .•—’Reid. Matterwon r. Eldorttold (1869), 20 

L. T. 50.3 ; Eloy r. Rcjad (1897 ). 76 L. T. 39, 

3919. Redemption of land tax.]— Knowles v. 
Chapman (1815), 3 Seton’s Judgments A Orders, 
7th ed. 1905. 

3920. Life insurance premiums.] — By the same 
deed A. agreed that B. should insure lier life, A 
that the costs of such insurance, A the jiayments 
for keeping same on foot, should be paid out of the 
property charged, A she directed the trustees to 
make the necessary payments for effecting A 
keeping on foot the policies. The trustees did 
not make the payments, but the policy was kept 
on foot by B. : — Held : he was entitled to interest 
thereon at 4 per cent. — Hodgson v. Hodgson 
(1837), 2 Keen, 704 ; 7 L. J. Ch. 5 ; 48 E. R. 800. 
AnnaUUum : — Keiltd. Bolton v. Salmon, [1891] 2 Ch. 48. 

3921. .] — Marshall v. Nunn (1853), 3 

Seton’s Judgments A Orders, 7th ed. 1885. 


8922. .] — ^Batbs V. Johnson (1859), as 

reported in 3 Seton’s Judgments A Orders, 7th ed. 
1885. 

Annotations: — ^Kontd. West London Commercial Bank e. 
Reliance Permanent Blci^:. 8oc. (1884). 53 L. J. Ch. 860 : 
Taylor V. Russell, [1891] 1 Ch. 8 ; Bailey v. Barnes, [1894] 
1 Ch. 25. 

Fines A premiums in mortgages to building 
societies.] — See Building Societies, Vol. VII., 
pp. 469, 470, 475, 476, 480, Nos. 91-100, 132, 159. 


SuB-sECT. 2 . — Repairs and Improvements. 

3923. Repairs.] — The mtgee. shall bo allowed 
interest for money bestowed on repairs, as for a 
sum in gross ; the mtgor. having the benefit of 
improvement upon account, if it bo thereby 
increased. — Campion v. Ippon (1677), Freem. Ch. 
146 ; 22 E. R. 1118. 

3924. .] — Eyre r. TIitghes (1876), 2 Ch. D. 

148 ; 45 L. J. Ch. 395 ; 34 E. T. 211 ; 24 W. R. 
597 ; 2 Char. Pr. Cas. 33. 

Annottition Retd. Jones r. Linton (1881), 44 L. T. 601. 

3925. Lasting improvements.] — Stephenson v. 
Green (1801), 3 Seton’s Judgments A Orders, 6th 
ed. 2081. 

8926. .] — Quaureu. r. Beckpord, No. 

3771, ayite. 

3927. .] — Townley v. Moore (1856), 3 

Seton’s Judgments A Orders, 7th ed. 1885. 

3928. ,] — Glenchohs v, Pulman (1859), 8 

Seton’s Judgments A Orders, 7th ed. 1887. 


Srii-KKCT. 3 . — Rate op Interest. 

3929. General rule — Rate recovered by mort- 
gage.] — Money disbui’sed by a mtgee. shall carry 
same interest as the original sum. — W oolley v. 
Drag (1795), 2 Anst. 551 ; 145 E. R. 904. 

3930. .] — Htki’hknson v. Green 

(1801), 3 Setun’s Judgments A Orders, 0th ed. 
2081. 

8931. .] — Knowlkh V, Chapman 

(1815), 3 Seton’s Judgments A Ordei*s, 7th ed. 
1965. 

8932. .] — Mahhiiau^ v. Nunn (1853), 

.3 Seitjn’s Judgments A Orders, 7th ed. 1885. 

3933. .] — Townley v, Moore (1866), 

3 Soton’s Judgments A Orders, 7th ed. 1885. 

3984. .] — Glencrohh v. PuutfAN 

(1850), 3 Seton’s Judgments A Orders, 7th ed. 1887. 

3935. .] — Eyre v. Hughes (1876), 

2 Ch, D. 148 ; 45 E. J. Ch. 395 ; 34 L. T. 211 ; 24 
W. It. 597 i 2 Char. Pr. Cas. 33. 

AnnoiMm : — Retd. JonoH v. LinUiii (1K81), 44 L. T. 601. 

3936. Interest on insurance premiums — 4 per 

cent.] — Hodgson v, Hodgson, No. 3920, ante. 


Sect. 4.— RATE OF INTEREST. 

Sub-sect. E — Reduction on Punctual 
Payment. 

3987. Validity of covenant for reduction.] — 

Broadway v, Morbcraft, No. 3969, poet , 

3938. Agreement may be by paroL] — A. lenda 
money upon a mtge. at a certain rate of interest, 
A afterwards by parol, agrees to reduce the rate 


interest A rests in respect of his subse- 
quent receipts. — C rippen r. Ooilvie 
(1869), 16 Or. 568.— CAN. 

o. Mortgage to secure overdrawn 


account — Whether overdrawn account 
chargeable with interest ,] — Bank ok 
Montreal v , Dunlop (1902), 22 
C. L. T. 327 ; 2 N. B. Eq. Rep. 388.— 

CAN. 


PART XVII. 8E(rr. 4. 8UB-8E(rr. 1. 

3987 I. Validitg of covenant for re- 
duction ,] — Hakooastle v , Curlbit 
(1903), 22 N. Z. L. R. 825.— N.Z. 
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Sect, 4 . — Rate of interest: Svib-seda, 1 2« ] 

of interest ; this agreement, though not in writing, 
is binding. — ^Milton (Lord) v, Edgworth (1773), 

5 Bro. Pari. Cas. 313 ; 2 E. R. 700, H. L. 

Annotation : — Mentd. Pember v. Mathers (1779), 1 Bro. C. C. 

52. 

8989. Payment must be made punctually — 
Whether relief given.] — Mtge. at 6 per cent, 
with covenant to pay 6 on default of paying the 
interest within sixty days after due. If the 
interest is behind sixty days, the mtge. shall carry 
interest at 6 per cent. & the ct. will not relieve 
against it. — Halijpax (Marquis) v, Higgens 
(1689), 2 Vern. 134 ; 23 E. R. 604. 

AnnotaiionR Diltd. Holies v. Wyso (1693), 2 Vem. 289 ; 

Anon. (1694), Kroom. Ch. 197. 

8940. .] — Holles (Lady) v, Wyse, 

No. 3056, poeL 

8941. ,] — Strode v, Parker, No. 3958, 

post, 

8942. .] — mtge. was made for 

security of money with interest at 5 per cent, with a 
covenant that in case the money were not i)aid 
within one month after it became payable, that 
then 6 per cent, should be paid for interest ; & 
upon a bill to redeem, the question was only 
concerning interest, whether 6 or 6 should be paid, 

6 decreed that in this case 5 per cent, only should 
be paid, because the original agreement was for 5, 
& the covenant to pay 6 but a nomine posnee. 
But where tlie original agreement is to pay 6 per 
cent, with a proviso that if the money be paid 
within one or two months, etc,, after it becomes 
payable, that tlien the mtgee. will accept 5, there, 
unless the money be paid within the time agreed, 
the ct. will allow (5 per cent. — Anon. (1694), 
Freem. Ch. 107 ; 22 E. R. 1157. 

8948. .] — ^A mtgee. lends money at 

6 per cent., & in the deed agrees to take 5 per cent, 
if it be paid within three months after it became 
due ; if the mtgor. fail to pay at the precise time, 
he must afterwards pay 6 per cent. — Joky v, Cox 
(1701), Prec. Ch. 160; 24 E. R. 77; sub nom. 
Anon., 2 Eq. Cas. Abr. 011. 

8944. .] — (1) Mtgor. reserving 0 per 

cent, with proviso to take 5 per cent, if paid within 
three months after due ; if a great arrear ct. will 
not relieve ; secus if but a small slip of time. 

(2) Interest computed by the master’s report 
sh^l carry interest. But where the mtgor. signed 
an account, whereby so much is admitted to be 
due for interest, this will not caiTy interest unless 
the mtgor. by any letter or writing under his hand 
agrees to make it principal. — Brown v, Barkham 
(1720), 1 P. Wms. 652 ; 24 E. R. 655, L. C. 

8945. .] — Where a mtge. is at 4 i per 

cent, with a proviso that if the interest be paid 
after each half year before three quarters of a 
year become due, the mtgee. will accept of 4 per 
cent, if the mtgor. fails of paying the interest at 
the appointed time, he cannot be relieved in this 
ct. 

But if the mtge. had been made, with a reserva- 
tion of 4 per cent, interest, with a proviso that upon 
non-payment thereof, within a certain time after 
it is due, the mtgor. shall pay 5 per cent., such 
proviso would not be good, & has been determined 
several times ; because where the interest is to 
be increased, if not paid at the day, that is but 
as a nomine pamwj & relie vable in equity (Lord 
Hardwicke, C.). — Nicholls V, Maynard (1747), 
3 Atk. 519 ; t26 E. R. 1100, L. C. 

8946. .] — There is a distinction in the 

Ct. of Ch., that if 6 per cent, be reserved for interest 
on a mtge., with a condition to accept 4 if 


punctually paid ; this condition must be strictly 
performed & the debtor shall not have relief in 
equity after the day of payment is elapsed, because 
the 1 per cent, was to be abated upon a condition 
which is not performed. But if 4 per cent, be 
reserved, with an agreement that if the 4 be not 
punctually paid at the day, the mtgee. shall pay 
5, that shall be considered as a penalty added & 
the ct. of equity will in such case relieve against 
it (Lord Mansfield, C.J.). — ^Bonafous v, Rybot 
(1763), 3 Burr. 1370 ; 97 E. R. 878. 

Annoiationa Refd. Re Dixon, Heynes v. Dixon, ri900] 

2 Ch. 561. Mentd. Preston v. Dania (1872), L. R. 8 Exch. 

19. 

8947. .] — So upon a mtge. at 5 per 

cent, with condition for 4, if regularly paid, or at 

4 per cent., to have 5, if not regularly paid ; the 

5 per cent, regarded in this ct. only as a penalty 
to secure the 4, & relief given upon that principle. — 
Seton V, Slade, Hunter v, Seton (1802), 7 
Ves. 265 ; 32 E. R. 108, L. C. 

AnnotalionB : — DiBtd. Hioks v. Gardner (1837), 1 Jur. 541. 

Consd. Stains v. Banks (1863), 9 Jur. N. 8. 1049. Distd. 

Leeds & Hanley Theatre of Varieties v. Broadhent, 118981 

1 Ch. 343. Befd. Roberts v. Berry (1853), 3 De G. M. & G. 

284. Mentd. Halsey v. Grant (1806), 13 Ves. 7*3 ; Hall 

r. Smith (1808), 14 Ves. 426 ; Jenkins v. Reynolds (1821), 

6 Moore, C. P. 86 ; Hipwell v. Knight (1835), 1 Y. & C. Ex. 

401 ; Laythoarp v. Bryant (1836), 2 Bing. N. C. 735 ; 

Parkin r. Thorold (1851), 2 Sira. N. S. 1. 

8948. Rate only affected for Instalment not 

paid punctually.] — De(3d of mtge. at 5 per cent, 
contained a proviso that as often as the interest 
should be paid half yearly on the days appointed, 
or within three months next after each, so much 
should be deducted as would make the interest 3 J 
per cent. By a separate agreement, mtgee. 
covenanted not to call in the money witliin live 
years, unless the interest should be in arrear. 
The first half year’s interest not having been 
tendered till after the three months, but the second 
half year’s interest before: — Held: (1) mtgee. 
was only entitled to interest at 5 per cent, for the 
half year which had been tendered after the time ; 
(2) in consequence of the default, he was entitled 
to call in his monev. — Stanhope v. Manners 
(1703), 2 Eden, 197 ; 28 E. R. 873, L. C. 

Annniation : — Generally, Refd. Williaius v, Morgan, [1906] 1 

Ch. 804. 

3949. .] — AVhere there is the common 

proviso for reduction of the interest payable on a 
mtge. debt, in case of i)unctual payment ; a failure 
in such punctual payment only affects the rate of 
interest, payable for the half year in wliich such 
condition was not fulfilled. — Wayne v. Lewis 
(1855), 3 Eq. Rep. 1021 ; 25 L. T. O. S. 264 ; 3 
W. R. 600. 

8950. .] — By a bond & disposition in 

security dated Nov. 9, 1910, a loan was elTected 
on the security of a Scottish estate, the loan to be 
repaid on the following Whit Sunday with interest 
during non-payment at the rate of 5 per cent, per 
annum, payable on Feb. 1 , May 1 , Aug. 1, & Nov. 1 , 
in each year ; & by a minute of agreement of even 
date with the bond it was agreed (1) that on the 
punctual payment of interest as thereafter 
modified the loan should not be called in for 
fourteen years, & (2) that the 5 per cent, interest 
stipulated for in the bond should be modified to 
4 per cent, so long as the interest at said lower rate 
was punctually paid. By a letter of Apr. 29, 1918, 
the lenders demanded payment of the instalments 
of interest due on Feb. 1 & May 1 , 1918, respectively 

6 stated that unless the interest were in future 
regularly & punctually paid interest at the rate 
stipulated for in the bond would be exacted. 
On May 1 3 payment of interest for the two quarters 
at the lower rate was made & was accepted without 
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. demw. _ On Aug. 7 the borrower sent a cheque 
for the interest due on Aug. 1, but it was returned 
as being neither timeous nor sufficient : — Held : 
(1 ) default had been made in the punctual payment 
of interest, & (2) the lenders were not estopped by 
their conduct from insisting on their strict rights 
under the bond. — ^Maclaine r. Gatty, [1921] 
1 A. C. 376 ; 90 L. J. P. C. 73 ; 124 L. T. 385 ; 37 
T. L. B. 139 ; 26 Com. Cas. 148, H. L. 

8951. Mortgagee in possession — Right to charge 
higher rate.] — (l) In taking the accounts of a 
mtgee. in possession, the chief clerk disallowed three 
claims inade for commission, at the rate of 1^5 per 
cent, paid to agents for receiving the rents ; A: on 
application to the ct. before certificate, the dis- 
allowance of the chief clerk was confirmed. 

(2) Wliere the mtgee. was in possession, & there 
was a stipulation in the riitge. deeds for the 
payment of interest, at £4 10.s. per cent, if jiaid 
regularly. A: £5 per cent, if not, the ct. confirmed 
the chief clerk’s decision, allowing £4 10s. per cent. 
—Stains v. Banks (1863), 9 Jur. N. 8. 1049; 
revad,, see 16 Oh. D. p. 55. 

Annoiaiiun : — Ja to (1) & (2) N.P. Union Hank of London 

V. Ingram (1880), l(i (^li. 1). .'>3. 

3952. .] — Under a proviso in a mtge. 

deed for reduction of interest on i)unctual ]>aym<‘nt. 
a mtgee. in ])oss(,'ssion through the default of the 
mtgor. is entitled, on the at^cemnts being taken 
(1) to charge the mtgor. with the lugher rate* of 
interest ; (2) in a proper case*, w'ith the com- 

mission paid to a receiver for collecting th(^ rents. 

It is not a matter of course that a mtgin*. can 
pay an agent to collect the rents for him (Jk^^sel, 
M.K.). — Union Bank of JiONDON r. Inoham 
(1880), 16 Oh. 1). 53 ; 50 L. J. Oh. 74 ; 43 L. T. 
659 ; 45 J. P. 255 ; 29 W. K. 209. 

Annotatioiui : — .I.s to (1) Apld. brijeht. r. Cainplndl (ISSil), 

41 Ch. D. 388. Distd. WrlgU y v. (iill, 113UGJ I C’h. Uiit. 

3953. Though interest not In arrear 

when possession taken.] — A j)roviso in a mtge. for 
reduction of Intercast on punctual payment does not 
apply to the ca.so of the mtgee. taking i)os8esKion 
A receiving the rents, wli(‘ther lie doc’S so by 
arrangement with tin; mtgor. or otherwise ; iV 
accordingly tlu: mtgee. will be allowed, in Ids 
accounts as mtgt^e. in yjossession, the higlier rate 
of inl-ere.st, even though tht‘rt* was no int-<*rest in 
arrear at the time of taking iiossession. BimaiT 

Oampuell (18S9), 11 Oh. iJ. 3S8 ; 60 I.. T. 731 ; 
37 W. R. 745. 

Aniuitoiions Apld. lie Atkinson, bnrbcrK* Co. v. (irost - 

Smith (iyU4), ‘JO L. T. 82o. Distd. WritcU-y r. (Hll, IP.HMH 

1 Ch. 1U5. 

3954. Acceptance of lower rate after default — 
By mortgagee trustee.] — In a mtge. to^ senrure a 
debt, interest was i*eserved at the rate of 5 j)er cent., 
with a proviso for reduction of the raU* to 4 per 
cent., oil punctual payment. "I'lie mtgee., who 
was a trustee, was held justified in act^ejiting 1 per 
cent, after default made in punctual payment. - 
Booth v. .^Vungton (1856), 6 Be G. M. A G. 613 ; 

5 W. R. 107 ; 43 E. R. 1372 ; aub mmu Booth r. 
Alinoton, Alington V, Booth, 26 U. .1. Cli. 13S ; 
28 L. T. O. 8. 211 ; 3 Jur. N. 8. 49, L. O. 

Annotatums : — Mentd. Miller r. HuddlcHUnie 10 

\V. K. 478 : Do LIhIc v, Hodges (1874), L. it. 17 E«|. 410 ; 

Gilbert v. Wbitlleld (1882), 52 L. J. Ch. 210 ; VVilsofi r. 

Konrlck (188.5), 31 Ch. D. 658 ; Re .‘^auridorH’lJavioH, 

Saundors-Davies r. Saunders-Davies (1887 ), 34 ( D. 482 ; 

Rc Cruddas, /te Smith, Cruddas r. Smlt h ( 1 900), 60 L. J . Ch. 

355. 

3955. .] — Maclaine r. Gatty, No. 3950, 

ante. 


Sub-sect. 2. — Increase on Failure of 
Punctual Payment. 

3956. Proviso not enforced — If amounting to 
penalty.] — Interest reserved at 5 per cent, but if 
not duly paid, then to answer interest at 0 per oent. 
per annum. Great arrear of interest. Mtgor. 
decreed to pay but 5 per cent., the reservation 
at 0 per cent, being only as a nomine poance* But 
where interest 'was reserved at 0 per cent., & if 
duly paid, then agreed to take 5 ; interest not duly 
paid, & ct. allowed 6 per cent. — Holles (Lady) v. 
WY8E (1693). 2 Vern. 289 ; 23 E. R. 787. 

AnnAetiion : — Distd. Oonoral Credit & Discount Co. v, 

Glofirg (1883), IS L. T. 182. 

3957. .] — Anon. (1604), No. 3942, 

ante, 

3958. . I — A mtge. is made with interest 

at 5 ]H*r cent. pi*ovided that if tlie interest be not 
paid within two months aftt>r due, then to pay 
5i, this is in nature of a i>enalty, & the ct. will 
relievo against it ; otherwise if 5^ per cent, be 
n^sf'rvod originally, tSt to be lessened to 6 per cent, 
if duly i)aid witliin two months after due. — 
8TUODE V, Parker (1604), 2 Vern. 316 ; 23 E. R. 
804. 

Annotation : — Distd. Gciioral Crt»dlt & Disoount Co. c. Qlogff 

(1883), 48 L. T. 182. 

3969. .j -Nicholls v. Maynard, No. 

3915, an/e, 

3960. .]— Bonafous Rybot, No. 

3916, an/c, 

3961. .] — 8im)N V, HiiADE, Hunter t>. 

SI5TON, No. 3917, an/c, 

3962. ~ - PlLKINGTON V, BAKER 

(No. 2), [1877] W. N. 210. 

3963. .]- The other question which 

was much argued before your lordships was the 
question of piuialty. 1 appridiend that there 
again tlK‘ case is cpiih^ clear. The illustration of 
tlie form adopUul in mtges. is a v<3ry good illustra- 
ti(»n, 1 think, of wliat the true principle is. The 
form adoyiUnl long since, I do not know whether 
it is still continued or not, in mtges., was when 
you wished to refl(*rve in reality intesrest at 4 per 
cu'iit., to reserve the intt*re8t by contract at 6 per 
ctent., but to mitigate the seventy of tliat contract 
in the* evemt of the money being paid by a certain 
day. Jt is not a penalty on non-payment, though it 
seems a fine distinction, when you say that your 
cemtract shall Ik* made for inttjrest at 5 per cent, 
t-o be reduced, in thf» (ivent of your punctual 
payment, to 4 per cent. ; but it is a relaxation of 
tlu* t(*i*ms of that original contract, not taking 
it by way of penalty at all, but a redaxation of your 
contract which you would merit A purchase by 
}>aying at a dellnite A fix(*d time. If that definite 
A fixed time* were exceculed, then the original 
cH>ntra(;t revived in all its force. Hometimes mtge. 
deeds, being somewhat unskilfully drawn, interest 
at 4 per cent, was resc^rve^d by the contract to be 
r/iise<i to 5 per cent, if there was non-payment at 
a particular day ; A although tliat brings the case 
to an extrc^mely fine A nice distinction, it all the 
bett^jr illustrates the rule wliich has been applied 
at all times by the cts., with reference to this 
question of penalty. If thei*e liad been indulgence 
at any time upon given terms, as long as those 
terms are observed, the indulgence lasts. When 
those terms are departed from the indulgence at 
once fails, A the original contract is revived in 
full force (Lord Hatuerley). — Wallinoford v. 


PART XVII. SECT. 4, SUB-SECT. 2. 

3966 i. Proviso not enforced — If 
amouniinff to penalty .] — Knai’P r. 


CajiKRO.n (1858), 6 Gr. 559.~-CAN. 

3966 ii. .) — McLaren v. 

Miixer (1874), 20 Gr. 637.— ^AN. 


8966 lil. .1 — Schwartz v, 

Williams (1015b 35 O. L. R. 83 ; 9 
O. W. N. 236.-^AN. 
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Sect* 4. — Bate of interest: Sub-eecte. 2 <£r 3. Sects. 
5<fe6.] 

Mutual Society (1880), 6 App. Oas. 685 ; 60 
L. J. Q. B. 49 ; 43 L. T. 268 ; 29 W. R. 81, H. L. 
AnnotatUma : — Hentd. Edmunds v. Wallingford (1885), 14 
Q. B. D. 811 ; Speers v. Daggers (1885), Cab. & El. 603 ; 
Purkiss V . Low (1886), 3 T. L. H. 63 ; Qunga Narain 
Gupta V. Tlluckram Chowdhry (1888), L. R, 15Ind. App. 
119 ; Steadman v. Hakim (1888), 58 L. J. Q. B. 57 ; 
Manger v. Cash (1880), 5 T. L. R. 271 ; Lawranoe v. 
Norreys (1890), 15 App. Cas. 210 ; Arnold 6c. Butler v. 
Bottomley, (1908) 2 K. B. 151. 

3964. Validity of covenant for increase.] — 

Broadway v. Morbcrapt, No. 3969, post. 


SuB-SEC?r. 3. — On Sums other than Mortgage 
Debt. 

See Sect. 3, sub-sect. 3 ante. 


Sect. 6.— COMPOUND INTEREST. 

See, generally. Money & Money-Lending, pp. 
109-201, ante. 

3966. Whether compound interest allowed.] — 

Proud v. Combes (1604), 3 Rep. Ch. 18; Nels. 
100 ; 21 E. R. 715 ; suh nom. Combs v. Proud, 1 
Cas. in Ch. 54. 

3966. .] — If a mtge. is twenty years old, 

the mtgee. shall have no interest on interest. 
But herein he is not satisfied, especially in this 
case, where deft, could not get into possession by 
reason of the estate for life to D., who lived 
till 1668, & was clearly of opinion that pltf. ought 
not to be admitted to redeem. & made great 
difference between parties that came to redeem, 
who are no parties to the mtge., & those that 
are parties to the mtge. & so the bill was dismissed 
{per Cur.). — Roscarrick v. Barton (1672), 1 
Oas, in Oh. 217 : 22 E. R. 769. 

Annotations : — Retd. Hhorman v. Cox (1674), 3 Hop. Ch. 83 ; 
Reynoldson v. Perkins (1769), Amb. 504. Mentd. Sals- 
bury V. Bagott (1677), 2 Swan. 603. 


8967 .]— Anon. (1676), 1 Oas. in Ch. 268 ; 

Preem. Oh. 142 ; 22 E. R. 789. 

8968. .] — Procter v. Cooper, No. 3916, 

ante. 

3969. .] — A covenant in a mtge., that at 

the end of every year, if the interest is not paid 
within three months after it becomes due, it sheXL 
bear interest, is a void covenant. Or, that on 
non-payment of the interest at the day, it should 
be turned into principal, & bear interest. Or, 
that in default of payment, the interest shall be 
advanced from 5 to 6 per cent. Or to pay 6 
per cent., but if the money is paid at the day, 
to pay only 6, & there is no dinerence in reason 
between the two last covenants. — Broadway v. 
Morbcrapt (1729), Mos. 247 ; 25 E. R. 377. 
Annotation : — Mentd. Bosanquett v. Dashwood (1734), Cas. 

temp. Talb. 38. 

3970. Interest accrued during infancy.] — 

Bill to foreclose an infant. By decree it is sent to 
a master to see what due. Master reports what 
is due for principal, interest Sc costs. Whether 
upon a subsequent order to carry on interest, the 
former interest during the infancy shall carry 
interest. — Bennet v. Edwards & Selby (1700), 
2 Vem. 392 ; 23 E. R. 852. 

3971. Agreement by Infant’s rela- 

tions.] — Chesterfield (Earl) v. Cromwell 
(Lady) (1701), 1 Eq. Cas. Abr. 287 ; 21 E. R. 
1050, L. C. 

Annotation Consd. Cottrell v, Finney (1874), 9 Ch. App. 
541. 

3972. Necessity for agreement by mort- 

gagor.] — Chesterfield (Earl) v. Cromwell 
(Lady) (1701), 1 Eq. Cas. Abr. 287 ; 21 E. R. 
1050, L. C. 

Annotation : — Consd. Cottrell v. Finney (1874), 9 Ch. App. 
541. 

3973. After Interest accrued.] — 

Proviso, that future interest, if not paid, shall be 
taken as principal. Sc bear interest, is void. 

To make interest principal, it is requisite that 
interest be first grown due & then an agreement 


3964 i. Validiiy of covenant for in- 
crease .] — Quinlan ij. Goudon (1861), 
20 Gr. App. I.— CAN. 


8964 ii. .] — Tottkn v. Watson 

(1870), 17 Gr. 233.— CAN. 


8964 iii. .1 — Wilson v. Camp- 

bell (1893), 16 1>. R. 254.— CAN. 

8964 iv. .] — Trust & Loan Co. 

V. McKenzie (1896), 23 A. 11. 167.— 


8964 V . .] — Sparling v. Cun- 
ningham (Y. T.) (1906), 4 W. L. 11. 
836.— CAN. 

8964 vi. McKenzie r. McLeod 

(1909), 4 N. B. Eq. Rep. 72 ; 5 K. L. R. 
172; 6 E. L. R. 653; 39 N. B. R. 
230.— CAN. 


8964 vii. .] — Porter & Sons, 

Ltd. V. Mackenzie (1920), 37 B. C. R. 
287.— CAN. 


8964 vlil. .] — Whopo a mtge. 

deed provided for repayment of the 
debt in four instalments with interest 
at 6 per oent. & In default of payment 
of any instalment on the due date, for 
interest at 12 per oent. from the date 
of the bond : — Held : the stipulation 
being reasonable, pltf. was entitled on 
default to recover the higher rate of 
interest from the date of the bond. — 
BaBAVATTA V . SUBBARAZU (1888), 
1. L. R. 11 Mad. 294.— IND. 


8964 ix. . 1 — Oatty V . Maclaine, 

[1920] S. C. 441.— BOOT. 


p. Whether increase amounts to pen- 
alty .] — ^Where a mt^. stipulated that 
up to a oertaln day the Interest should 
be 8 per oent. ; & it the principal were 
not then paid, 12 per oent. should be 
thereafter charged : — Held : the stipu- 
lation tor payment of 12 per oont. was 


not by way of penalty, but an agree- 
ment to pay that rate from the day 
named. — W addell r. McColl (1868), 
14 Gr. 211.— CAN. 

q. Payment toitfunU interest — Whether 
interest payable on default. ] — ^McDonell 
V. West (1868), 14 Gr. 492.— CAN. 

p. Hate of interest charqedble .] — 
I’EOPLE’s Loan & Deposit Co. v. 
Grant (1890), 18 S. C. R. 262.— CAN. 

t. . ] — Manitoba & North West 

Loan Co. v. Barker (1892), 8 Man. 
L. R, 296.— CAN. 

a. .] — Credit Foncikr Franco - 

Canadien V. Schultz (1893), 9 Man. 
L. R. 70.— CAN. 

b. .) — Hanford v. Howard 

(1896), 1 N. B. Eq. Rep. 241.— CAN. 

0 . .] — Biggs v. Freehold & 

Savings Co. (1901), 21 C. L. T. 222 ; 
31 S. C. R. 136.— CAN. 

d. .] — ^McKenzie v. McLeod 

(1908), 5 K. L. R. 172.— CAN. 

e. .] — ^iife Anderson Furniture 

Co. (1908), 39 N. B. R. 139.— CAN. 


PART XVII. SECT. 6. 

8965 i. Whether compound interest 
allowed .] — Where a mtge. to secure the 
repayment of money with interest at 
10 per oont. provided that should 
default be made in payment of the 
principal money or interest then the 
amomit so overdue & unpaid should 
bear interest at the rata of 20 per cent, 
per annum uiftil paid: — Held: the 
proviso was not invalid, or reliovable 
against on the ground of forfeiture. — 
Downbt V. Parnell (1882), 2 O. R. 
82.— CAN. 


8965 11. .] — Kino v. Keith 

(1898), 1 N. B. Eq. Rop. 538.— CAN. 

3965 iii. .] — Umesh Chandra 

Khasnavis V. Golal Lal MrSTAFI 
(1903), I. L. R. 31 Calc. 233.— IND. 

3965 iv. . ] — The cts. do not lean 

towards compound interest, they do 
not award it in the absence of stipula- 
tion, but where there is a clear agree- 
ment for its i)ayment, it is in the 
abseuoe of disentitling circumstances 
allowed. — H ari r. Ramji (1904), I. L. R. 
28 Bom. 371.— IND. 

3965 V. .] — McCarthy v. Llan- 

DAFF (Lord) (1810), 1 Ball & B. 375. 
— IR. 

8965 Vi. .] — Clancarty (Lord) 

V. Latouchb (1810), 1 Ball & B. 420. — 

IR. 

3972 i. Necessity for ayreemenl 

by mortgayor.] — Interest duo on a 
mtge. cannot be added to the principal 
& interest charged upon that interest, 
unless the mtgor. has entered into an 
express agreement to that effect. — 
Thomson v. O'Toole (1888), 21 

N. S. R. 1.— CAN. 

8972 11. .1 — Thomas c. 

Girvan (No. 2) (1896), 1 N. B. Eq. 
Rop. 257.— CAN. 

8972 ill. .1 — Jackson t?. 

Richardson (1896), 1 N. B. Eq. Rep. 
325.— CAN. 

8972 iv. .] — Richardson 

V. Jackson (1897), 34 N. B. R. 301.— 

CAN. 

f. What amounts to agreement for 
oompottnd interest.}- — ^Wilson v. Camp- 
bell (1879), 8 P. R. 154.— CAN. 

g. .>— Where a mtge. provides 

for payment of interest half-yearly 6 c 
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concerning it may make it principal (per Oun.)* — 
OssuLSTOK (Lord) v, Yarmouth (Lord) (1707), 
2 Salk. 449 ; 01 E. E. 388, L. C. 

Annotation : — Refd. Rullopd v. Bishop (1829), 5 Russ. 346. 

3974. .] — Though compound 

interest cannot be taken under an antecedent 
contract, accounts may be settled, even half-yearly, 
upon that principle. — Ex p, Sevan (1803), 9 Ves. 
223 ; 32 E. R. 588, L. C. 

AnrMMiona : — Consd. Ruflord r. Bishop (1829), 5 Ru.ss. 340. 
Beld. Eaton v. Bell (1821), 5 B. & Aid. 34 ; Forgusson 
V , Fyfte (1841). 8 Cl. & Fin. 121. 


8975. Agreement confirmed by 

deed.] — Where the interest due upon a mtge. liad 
become in arrear, & in the mtgee.’s account of 
arrears, rests were made from time to time, on 
which interest was calculated, & ultimately a 
general account of all arrears, calculated on the 
footing of those rests, was signed by the mtgor. & 
confirmed by a deed, executed by him three years 
afterwards, for securing repayment of the balance 
to the mtgee. : — Held : these transactions were 
not usurious, & the mtgor. was liable for the 
balance. — B lackburn v. Warwick (1830), 2 
Y. & 0. Ex. 92 ; 0 L. J. Ex. Eq. 17 ; 100 E. R. 
325. 

3976. Agreement at time of mort- 

gage.] — A. & B., reversioners after a life interest in 
C., mortgaged their property & covenanted that 
interest in arrear should be capitalised & bear 
interest after the same rate, & C. also assigned her 
life interest as part of the security : — Held : the 
covenant was good valid, & tlu^ mtg<»e. was 
not limited to six years’ interest.- -(’la ukson v, 
Henderson (1880), 14 Ch. 1). 318 ; 10 L, S. Ch. 
289 ; 43 L. T. 29 ; 28 W. K. 907. 

Anntdaiums : — Ooiud. M»ilnland v, Upjohn (1889), 11 Uli. 1». 

126. Refd. lie Mlddloabroiififli Bldg. Soc. (1SS4), Cyi 

L. J. Ch. 592. 


8977. Agreement must be express.) — 

Award not to bo impeached for allowing com- 
pound interest ; for it may be allow(.*(l in cas(' of a 
contract for it either express or to bc^ inferr(‘d from 
the nature of the dealings between the parties ; 
as if it is according to the course of their trade ; 
therefore it is a conclusion of fart, on whic h the 
judgment of the arbitrat/ors is final : hut tliis 
doctrine as to interest has no relation to mtges. — 
Morgan v, Mather (1792), 2 Ves. 15 ; 30 E. K. 


500. 

Annutaiions RulTord v. Bi.shois Bishop r. riuffoid 

(1829), 7 L. J. O. S. Ch. lOS. Mentd. He Plows & 
Middleton (1845), 6 Q. B. ^45 ; He Whilclcy & Robert 'm 
Arbitration, [1891] 1 Ch. 558. 

3978, .]— Daniell v, SiNCLAUt, 


No. 3719, ante. 

8979. Writing under hand of 

mortgagor.] — Brown v, Baukham, No. 3944, ante. 

3980. Payment extracted under duress.)- - 

A mtgee., where the mtge. was only i i per cent, 
compelled the mtgor. to turn the Intercast into 
principal at 5 per cent, at the end of every six 
months, & at the time the mtge. was paid off, 
insisted on an advance of six incjnths interc.‘8t, 
over above the interest which was due. The bill 
was brought for relief against the mtgee., & to set 


aside the grant to deft, of the place of steward to 
a manor of pltf.’s, as obtained by fraud. Lord 
Hardwick relieved pltf., both in respect to the 
transactions relating to the mtge., Sc also in regard 
to the grant of the stewardship. — Thornhill v, 
Evans (1742), 2 Atk. 330 ; 9 Mod. Rep. 331 ; 
26 E. R.601,L.C. 

Annotations : — Retd. Blackburn tJ. Warwick (1836), 2 Y. & 
C. Ex. 92. Mentd. Konnody r. Broun (1863), 13 C. B. 
N. S. 677. 

3981. Proof in bankruptcy of mortgagor.] — 

Be Fane, Ex p. Hope, [1888] W. N. 231, 0. A. 
Annotation : — Mentd. He Loudon, Windsor & Oroonwlch 
Hotels Co., Quartoruiaino’s C^aso, [1892] 1 Ch. 639. 

3982. What amounts to agreement~<Not mere 
signing of account — Admitting interest due.] — 

Brown v. Barkiiam, No. 3944, attie. 

8988. Not mere intimation by mortgagee — 

Of intention to charge.] — Upon a correspondence 
between mtgee. Sc mtgor., in which the former 
states his intention, if the interest is not paid, 
to add it to the principal. Sc to charg<>! same intorost 
upon the amount as the mtge. b<»ars, Sc the latter 
replies that he cannot pay tlie inbuHist, & that it 
must be added to the claim of tht^ mtgor. : — Held : 
there was nothing amounting to an agreement 
to pay compound interest, Sc the claim of the mtgee. 
was not allowed. — Tompson v. IjEITH (1858), 32 
L. T. O. 8. 100 ; 4 Jur. N. 8. 1091. 

Annotation : — Refd. He Morris, Mayhow v. Ilalton, 11021] 
1 Ch. 172. 

8984. Order for payment of principal Sc Interest 
Into court — Extension of time — Interest during 
extension on principal only.] — B., on whoso estate 
pltf. had a charge for piincipal & inti?rest, being 
desirous of paying it instoad of having it raised out 
of the estate, was ordert^d to pay it into ct. by a 
given day. Ho made default, Sc applied for an 
ext-emsion of the time, which was granted : — Held : 
pltf. was not entitled to siibsc^quent interest on 
the aggrc'gato of principal Sc intcjrest duo, but on 
the ])riDcipal only. — Wilkinson v. Charlbswohth 
(1810), 2 Beav. 470 ; 48 E. H. 1203. 

AfnudutionH Wbltflcia t\ Kobcrl.H (1861), 7 Jur. 

N. S. 1268 ; Arden v. Ardon (1885), 29 Ch. D. 702. Apprvd. 
CrcMliam Life Ahhcc. Hoc. if. Crowthor, (1915) 1 Ch. 214. 
Refd. Elton V. CuilolH (1881), 45 L. T. 435. 

Interest after master’s report.] — See Beet. 10, 

post. 

Interest after transfer.]— Hoct. 11, post. 
Interest as against puisne incumbrancers.] — 

See Beet. 12, post. 


SECT. 0. -OVERPAYMENTS AND UNDER* 
PAYMENTS. 

8985. Interest received at rate lower than re- 
served — Mortgage deed mislaid — Underpayment 
made good to mortgagee.) —Where a mtge. deed 
had been mislaid for many years, Sc interest had 
been paid Sc reccfivtul at a lower rate than that 
reserved by the deed, the payment having been 
mtide during a piiition of the time under a decree 
in an administration suit on an erroneous affidavit 
as to the contonts of the missing deed : — Held : 


that, “ on default in payment of any 
Instalment of interest, such intercHt 
shall at once become principal & boar 
Interest at the rate aforesaid,” the 
account in the master’s office should be 
taken with half-yearly rests, the 
interest being compounded half-yearly. 
— Canada Permanent Loan & Hav- 
ings Co. r. Hilliard (1885), 3 Man. 
L. R. 32.— CAN. 


li. Imperial Trusts Co. e. 

New York Security Sc Trust Co. 
(1905), 5 O. W. R. 213 ; 10 O. L. R. 


289.— CAN. 

k. .] — Where a mtge. deed 

provides only for the payment of 
simple interest, the assent of the mtgor. 
to accounts of interest in arrear, prcf- 
parod by the mtgee. St computed with 
half-yearly rests, does not amount to 
a contract to pay compound interest 
where such assent was given under the 
mistaken belief that such a charge was 
authorised by the mtge. deed. — Hi.v- 
CLAiK V . Daniell (1880), O. B. (k F. 
(C. A.) 1.— N.aL 


PART XVII. SECT. 6. 

I. Interest received at rate higher than 
rcHcrvcd — After pHnHjJul due.] — A 
mtge. Itavitig properly borne interest 
at 8 per cent, during its currency. Sc 
this having boon regularly paid, the 
parties went on after the mtge. fell 
due, the one paying Sc the other 
rewdvlng the 8 iH?r ootii. tor a lom 
period, in ignorance tliat the liability 
was to pay only 6 per cent. ; — Held : 
the money could not be recovered 
back by the mtgor. as money paid 
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7, 8,9, lOcfcll.l 

the case not being one to which Stat. Limitations 
applied, a tenant for life of the interest on the mtge. 
debt, who was. not shown to have agreed to take 
less than the reserved interest, was entitled to 
payment of the difference since she became tenant 
for life. — Gregory v. Pilkinoton (1856), 8 
De G. M. & G. 616 ; 26 L. J. Oh. 177 ; 6 W. R. 
57 ; 44 E. R. 528, L. JJ. 

3986. Interest on amount greater than held 
charged — Overpayment not in reduction of prin- 
cipal.] — Internist was paid on a mtge. of £360 
from 1829 to 1852, but the ct., in 1857, decided, 
that £110 of the £360 was not well charged on the 
property : — Held : in taking the accounts, the 
interest, thus paid for twenty three years on the 
£110, ought not to be treated as payments in 
discharge of the capital of the remaining £250. — 
Blandy V. Kimber (No. 2) (1858), 25 Beav. 537 ; 
53 E. R. 742. 


Sect. 7.~INTEREST BY WAY OF DAMAGES. 

3987. General rule.] — There is no authority 
. . . that whore a security for money payable at 
a certain date stipulates for th(i allowance of a 
cei’tain rate of interest up to the day fixed for 
payment, interest at the same rate is implied to 
be payable aftenvards. On the cjontrary the 
distinction 8(M?ms to be well established between 
cases where the interest is expressly reserved in 
the instrument, where it is not. In the latter 
case it is recoverable not as interest according to 
the contract, but as damages for the breach of it 
(Lord Chelmsford).— Cook v. Fowler (1874), 
L. R. 7 n. L. 27 ; 43 L. .T. Ch. 855, II. L. 
uinnoifdiona : — Consd. lie Dixon, Hcyiios v. Dixon, (1000] 

2 Ch. 601. Refd. Wallinprlon r. (Jook (1878), 47 L. .T. Ch. 

608 : (loldstrom r. Tnllcrinan (1880). 18 Q. H. D. 1 ; Di 

Fnrdinanilo v. Simon, SmltH, |1020] 3 K. B. 409. 

3988. Rate of Interest allowed — 5 per cent.] — 

Mtgor. covenantt‘d to pay the principal & interest 
at the rate, of 5 per cent, per month on a fixed day, 
«S: charged a reversionary interest, with payment 
of tlie xu’incipal & interest, “ at the rate aforesaid,” 
but there was no further covenant for payment of 
interest. In taking accounts in a mtgee.’s action, 
the mtgee. was allowed interest after the fixed 
day at the rati* of 5 per ccuit. per annum only. — 
Wallington V. Cook (1878), 47 L. J. Ch. 508. 

3989. ,] — By a mtge. deed reciting 

an agreement for an advance at 10 per cent, the 
mtgor. covenanted for payment of the principal 
sum at the expiration of twelve months, k for the 
payment of interest in the meantime at the rate 
of 10 }K*r cent, per annum^ but there was no 
covenant as to payment of interest in the event 
of the principal sum, or any part of it, remaining 
unpaid after the day named for repayment. The 


money was not repaid on the day, but interest at 
10 per cent, was paid for several years. The mtgor. 
havi^ died, & a decree having been made for 
adminMration of his estate, the mtgee. proved as 
a creditor for the principal sum & interest : — 
Held : interest was recoverable only as damages, 
& ought to be limited to 6 per cent. — Re Roberts, 
Goodchap V* Roberts (1880), 14 Ch. D. 49 ; 42 
L. T. 606 ; 28 W. R. 870, 0. A. 

Anmiaiums : — Gonsd. Re King, Ex p. Furber (1881), 17 

Ch._D. 191 ; Mellersh v. Brown (1890), 45 Ch. D. 225. 

Refd. Re Frisby, Allison r. Frisby (1889), 43 Ch. D. 106. 

3990. .] — A mtge. of reversionary 

interests in personal estate contained a covenant 
by the mtgor. for payment of the mtge. money 
with interest at 5 per cent, on a specified day ; 
but there was no provision for payment of any 
subsequent interest. No interest was ever paid. 
Fourteen years after the date of the mortgage an 
action was brought for foreclosure & the usual 
decree was made : — Held : redemption could only 
be allowed on payment of interest at 6 per cent, 
for the whole period of fourteen years. — Mellersh 
V. Brown (1890). 45 Oh. D. 225 ; 60 L. J. Cb. 43 ; 
63 L. T. 189 ; 38 W. R. 732. 

Anruitaiion : — Apld. Re Stucley, Stucloy v. Kekewlch, [1906] 

1 Ch. 67. 

3991 to execute legal mortgage — At 

stated : interest .] — Re Kino, Ex p. Furber, 
No. 497, ante. 

3992. Covenant not to transfer until payment.] — 

Mathura Das v. Raja Narindar Bahadur Pal 
(1896), 12 T. li. R. 609, P. C. 


Sect. 8.— INTEREST ON REDEMPTION. 

See Part VII., Sect. 8, sub-sect. 3, B. (a), ante. 


Sect. 9.— INTEREST AFTER JUDGMENT. 

See .Judgments, Vol. XXX., pp. 164, 165, 
Nos. 334-339. 


Sect. 10.— INTEREST AFTER MASTER’S REPORT. 

3993. On what amount payable — Amount found 
due for principal & interest.] — Brown v. Bark- 
ham, No. 3944, ante. 

3994. .] — Subsequent interest on a 

mtge. to be calculated upon the principal & interest 
reported due. — Perkyns v. Baynton (1784), 1 
Bro. C. C. App. 674 ; 28 E. R. 1305, L. C. 

Annoifition : — Reid. Whatton r. Cradock (1836), 1 Keen, 267. 

3995. & costs.] — What is due for 

principal, interest, & costs on a mtge. shall carry 
interest from the confirmation of the report, & the 
principal shall bear interest from the date to the 


uiidor a luiHtako, nor could the cxcoas 
of ijitorost b(^ uiipliod in reduction of 
the principal in a redemption action. — 
WTttWAKT V. FKltGUBOxV (1899), 31 

0. U. 112.— CAN. 

m, Right to recover overpay’ 

/ec .lONKS’S ESTATK, 11914] 1 

1. H. 188.— m. 

n. Interest on amount greater Hum 
held charged — Overpayment in reduction 
of 2)nncipal.] — Re Carroll’s Estate, 
[1901] 1 1. 11, 78.— IR. 


PART XVII. SECT. 7. 

3087 i, Oeneral rule.] — Where a 
Tutge. contains no covenant to pay 
interest after the date llxed for re- 


dotnption, the mtgee. after default is 
entitled to recover damages for non- 
payment of the principal ; these 
damages will not bo less than the 
amount of interest at the rate of 5 
per cent, per annum on the mtge. 
debt. — M cDherson v. Summerville 
(1905), 6 S. R. N. S. W. 1 ; 22 N. S. W. 
W. N. 224.— AUS. 

3987 il. .) — By the terms of a 

mtge. in wliich the principal was pay- 
able by instalments, interest was 
reserved at the rate of 8 per cent, per 
annum “ until payment in full ** : — 
Held : these words related to the 
period fixed for the payment of princi- 
pal, &, interest was recoverable after 
that time only as damages. — ^P owell 


V. Peck (1888), 15 A. R. 138.— CAN. 

3987 iii. .] — A mtge. contained 

no proviso for payment of interest at 
the rate therein specified after maturity, 
but merely a covenant to pay same” at 
the day & time & in manner above 
mentioned ” : — Held: interest after ma- 
turity was recoverable only as damages 
for detention of the principal, at the 
statutory rate of 6 per cent.— C un- 
ningham e. Hamilton (1897),5B. C. R. 
539.— GAN. 

PART XVll. SECT. 10. 

39931. On what amount payable — 
Amount found due far principal d: 
interest.] — Uniaoke t. Bbundioe 
(1856), 2 Thom. 57.— CAN. 
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confirmation. — ^Jacob v. Suffolk (Earl) (1728), 
Mos. 27 ; 25 E. K. 260, L. C. 

3996. — I — ,] — After the report of 

prmcipal, interest & costs on mtge., & time 
enlarged, with order to compute subsequent 
interest, this subsequent interest shall be com- 
puted on the aggregate reported sum of principal, 
interest, & costs, & not on the principal only ; 
& agreed the practice in Chancery to be the same. 
— ^Bobinson V, Pennyman (1790), 7 Sim. 483, n. ; 
68 E. R. 922. 

3997. — Rule as to the com- 

putation of subsequent interest, where the amount 
of the principal, interest, & costs, due upon a 
mtge., has been found by the master’s report. — 
Brewin r. Austin (1838), 2 Keen, 211 ; 48 E. 11. 
609. 

3998. .] — Elton r. Curteis, No. 

4016, post . 

3999. On principal only.] — Wiiaiton t*. 

Cradock, No. 3309, ante . 

4000. At what rate payable — Rate In deed re- 
duced where other mortgagee & creditors.] — 

A decree for a sale of an estate in mtge., the mast<er 
repor^d a stated sura duo to the intgee. for 
principal & inttirost, A. report confirmed ; as the 
mtge. is at Ci per cent, there is another mtgee. 
& creditors be8ide.s, from the time of th<' mtuster’s 
report being confirmed, it shall carry only 4 per 
cent. — H arris v. Harris (1750), 3 Aik. 722 ; 26 
E. R. 1214, L. 0. 

^nnointinrui : — Consd. Ellon r. OirtclH (1881), 19 (’h. I). 19. 
Refd. What ton r. Uradook (1890), 1 Keen, 207. 

4001. From what date payable — From confirma- 
tion of report.] — Jacob v. Suffolk (Earl), No. 
3995, ante . 

4002. .] — Harris v, Harris, No. 1000, 

ante . 


Sect. 11. --INTEREST AFTER TRANSFER. 

4003. Arrears due at transfer paid by transferee — 
Whether capitalised.] — Mtgee. assigns over for 
£1,500 the amount of the principal, intt^rest shall 
be paid to the assignee on ivdemption. — Anon. 
(1660), Preem. Ch. 145 ; 22 E. K. 1118. 

4004. .] — All money really due &; 

paid by the assignee to mtgee. to be taken as 
principal against the mtgor. from tin? time »)f the 
assignment. — Smith v. Pemberton (1065), 1 

Cas. in C)i. 67 ; Fixjcm. Ch. 184 ; 1 Kq. Cas. Abr. 
287 ; 22 E. R. 698, L. C. 

^inmftaiion : — Refd. PorUrr. Huhhart (ld72), .'1 Itep. ('h. 78. 

4005. . 1 - Anon. (1675), 1 (’tis. in (’h. 

258 ; Freem. (’h. 112 ; 22 E. K. 789. 

4006. .] — A mtge. made for £450 

payable at the end of five years, witli interest at 
5 per cent, in the m(*antime. About two months 
befort? the end of tiie five years, the mtgee. atwigned 
over the mtgcr. for £50(}, being the principal & 
interest then due. The £500 sliall carry int<m?st, 
though the five years wc.*re not elaijsed ; tlie mtge. 
being forfeited by the non-payment of the interc^st. 
— Gladwyn V. IIiTCHMAN (1690), 2 Vem. 135 ; 
1 Eq. C&8. Abr. 287 ; 23 E. K. 695. 

4007. Necessity for concurrence by 

mortgagor.]— A. mortgages to B. for scjcurity of 
£500, the interest nins on for seven years unpaid, 
so that the money due to the mtgee. is then £710 ; 
then the mtgee., upon receipt of this £710 from S. 


assigns this mtge. to him : — Held : S. shall not 
reckon interest for £710 from the time of the 
assignment, but only for the £500 which was the 
original principal, for if that should bo allowed, 
by that means the mtgee. might assign over every 
six months, & by that device have interest upon 
interest. — Anon. (1674), Freem. Ch. 303 ; 22 
E. R. 1225. 

4008. ^ .] — Mtgee., after money is 

incurred for interest, assigns over to one that pays 
him his principal & interest : the question was, 
whether or no tins assignee, upon tlio redemption, 
should have inteiesst for the interest, this 
difference was taken, that when a mtgee. assigns, 
with tlie constmt of tlio mtgor., to one that pays 
him the principal interest, there* the interest & 
principal are* consolidated by t-lie consent of the 
mtgor., &, the*re, upon redemption, the assignee 
shall liave interest for the whole sum that he dis- 
burses ; so it is, if the mtgor. &. mtgee. state 
their account & come to an agrc*cmcnt to continue 
tlie money longer. But if a mtgee. assign over 
without the consent of the mtgor., there no 
intc^rt'st shall be allowed t^) the assignee for wliat 
lie pays for inic^rest ; for if that should bo allowed, 
the 8criv(»n(‘r8 of Jxmdon would make a trade of 
assigning f‘V('ry six months, & so turn their interest 
intx) principal, & by that means j*eceivo interest 
upon int(‘i‘e8t. — Fortku r. Hobuahd (1677), as 
reported in Freem. Cli. 30 ; 22 E. R. 1039. 

4009. .]- Mac(?licbfikli) (Earl) 

V. Futon (1683), 1 Vern. 1(J8 ; 23 E. R. 392. 

4010. — .]— The general rule is, 

wliere a man inakt's a security on mtge., & there 
is an arrear of iriier(*.st th(?reon, if the incumbrancer 
assigns the same, with the coiKuirnmco of the 
mtgor. the inteix^st paid t/o the intgcu?. by the assignee 
shall ho tiiken as principal, (jarry interest 
. . . ; hut wh(?re it is assigned without the consent 
of the mtgor., the assignee must take it only 
ufKin the same; tc'nns with the assignor (IjOHD 
IIaRDWICKE, (\). — AhHKNHURHT V. .fAMR.S (1746), 
3 Atk. 270 ; 26 E. R. 958, J.. C. 

4011. ~ .) Maithewh V. Wall- 

WYN, No. .3663, ante . 

4012. Effect of mortgagor’s 

refusal to pay or join In transfer.]-- Mtge. assigned 
with or witliout. th<* privity of tlut mtgor., the 
dilTeiimce as to inU‘n?Ht. 

If a (ronsiderahh* sum lx* due for intcu*e8t on a 
mtge., A the; mtge<‘. atwigns ovt?r for the considera- 
tion of so much as tlu? principal A interest come 
to, if this assignment lx; without tlx; privity of the 
mtgor. then the intcTost sluill be carried on only 
upon the principal ; but if the mtgc;c*. hod applied 
to the mtgor. before, A demanded ids money, A 
required him tf> join in the assignment, if the 
mtgor. refuses either to pay or jciin, thj; itssigneo 
shall carry inter(;8t both on th<; principal A 
interest. — Anon. (1719), Bunb. 41 ; 115 E. R. 688. 

4013. Transfer taken to prevent sale.] 

— An (;8tiit(; 8ubjc;ct to a mtgr;. was vested in O. 
upon trust to mt apart out of the rents a fixed 
yearly sum, out of which h<; was to pay thf* intesrest 
on the mtge. A a^;cumulat(; th<; residue as a sinking 
fund to pay off the principal. In June, 1864, the 
interest being in arrear, the rntgees. advertised 
the property for sale. C. thereupon applied to P. 
to pay off the mtgecs. A take a transfer, which 
he agreed to do. The mtgees. would not stop 
the sale unless the whole arrear of interest A their 


4 4 of * niUfO. bcarioR H per cent. tliat at the time of the creation of the 

PART XVll. SECT. 11. trauBfeiTod the Maine Uj u private incumbrance tiic co. only could legally 

o. Transfer to privaie person--- Jiy individual i—Hcld : ilio OMslifnee woh have roHorvod such a rate of intenwt;— 

loan oompanu — RwM to same rale of entitled to enforce payment of the Rkio r. Wiutriikad (1864), 10 Or. 

iiUerraf.J— A loan co., being the holderd Mtipulatcd interest, uotvdtliHtanding 446. — CAN. 
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Sect. 11 . — Interest after transfer. Sects. 12» 13 
& 14.] 

costs were paid them, which F. at once did ; & 
he subsequently paid them the interest down to 
Sept. 1864. The transfer was not made till Aug. 
1865, & it purported to transfer the principal sum 
with interest only from Sept. 1864. A con- 
temporaneous deed was executed by which C. 
purported to charge the estate with the payment 
of a principal sum made up of the payments by 
F. in 1864, & the costs & interests thereon. It was 
admitted that this deed was invalid, as being 
beyond the powers of the trustee. A bill for 
redemption having been filed by the beneficial 
owners : — Held : ¥. was entitled to charge in his 
accounts the sums paid by him in 1 864 for interest, 
notwithstanding the form of the deeds of 1865, 
& the fact that 0. was guilty of a breach of trust 
in allowing the interest to be in arrear. — Cottrell 
V. Finney (1874), 9 Ch. App. 541 ; 43 L. J. Ch. 
562 ; 30 L. T. 733, L. JJ. 


Hect. 12.-~INTEREST AS AGAINST PUISNE 
INCUMBRANCERS. 

4014. Whether Interest added to principal — Prior 
incumbrancer taking possession — No Interest de- 
manded from mortgagor.] — A. mortgages to B., 
& after to C., then B. entei*s, & after suffers A. 
the mtgor. to receive the profits for several years, 
without requiring interest. Tliis interest shall not 
be charged on the lands to keep out C. — Bentham 
V, IlAiNcouRT (1691), Free. Ch. 30 ; 1 Eq. Cas. Abr. 
320, pi. 2 ; 24 E. R. 16. 

4016. Prior Incumbrancer with notice of 

subsequent incumbrancers.] — Prior incumbrancer 
cannot turn interest into principal against a sub- 
sequent incumbrancer, having notice. — Digby v. 
CiiAGGS (1703), Amb. 012 ; 2 Eden, 200 ; 27 E, R. 
396, L. C. 

4016. Redemption by puisne incumbrancer.] 

— When a judgment for foreclosure, obtained by 
a first mtgee. against subsequent mtgees. & the 
mtgor., directs successive redemptions, & fore- 
closures in default of redemption, & a puisne 
mtgee, fails to pay the amount found due from him 
to the prior mtgee. for principal, interest, & costs, 
& is accordingly foreclosed, in taking the account 
against the person next entitled to redeem, subse- 
quent interest ought to be computed on the whole 
sum found due from the person who has failed to 
redeem, i.e., upon the interest found due from him, 
as well as upon the principal & costs. — Elton v. 
CuRTEis (1881), 19 Ch. D. 49 ; 51 L. J. Ch. 60 ; 
45L. T. 435; 30 W. R. 316. 


Sect. 13.— INTEREST ON MORTGAGES OF 
SETTLED PROPERTY. 

4017. Neglect to obtain Interest from tenant for 
life — Recovery of arrears from remainderman.] — 
Incumbrancer entitled to arrears of interest 
against remainderman, though by laches he 


omitted to obtain interest from the tenant for 
life. — ^Rob V. POGSON (1816), 2 Madd. 467 ; 66 
E. R. 403. 

4018. Mortgagee husband of tenant In tail- 
interest during wife’s tenancy — Redemption by 
reversioner after wife’s death.] — (1) Husband of 
tenant in tail takes in a mtge. &; is in receipt of the 
rents & profits. On a bill to redeem by reversioner 
after the wife’s death, no interest allowed to the 
husband during his wife’s life time. 

(2) As to tenant for life keeping down the interest 
of an incumbrance. Real estate rendered by a 
testator primarily liable. — ^Ambsbury v. Brown 
(1760), 1 Ves. Sen. 477 ; 27 E. R. 1162, L. C. 
Annotaiwns : — As to (2) Befd. Jones r. Morgan (1783), 1 
Bro. C. C. 206. OenercUly, Befd. Burges v. Mawbey 
(1823), Turn. & K. 167. Mentd. Davies v. Ashford (1845), 
15 Sim. 42. 

Liability as between tenant for life & re- 
mainderman.] — See Settlements. 


Sect. 14.— EFFECT OF TENDER. 

4019. General rule — Interest ceases to run from 
date of tender.] — Mtgee. refusing to receive his 
money on tender after forfeiture, shall lose his 
interest from the tender. — Manning v. Burges 
(1663), 1 Cas. in Ch. 29 ; Freem. Ch. 174 ; 22 E. R. 
678. 

Annotations : — Folld. Webb v. Crosse, [191211 Ch. 323. Befd. 

Graham v. Seal (1918), 88 L. J. Ch. 31. 

4020. .] — Johnson r. Evans, No. 4379, 

post. 

4021. .] — Rourke V. Robinson, No. 

3457, ante. 

4022. Money must be kept continuously available 
— No profit made.] — A deed in nature of a mtge. 
covenant to reconvey on payment ; the money was 
tendered at the day & place, & refused ; decreed 
the money without interest from the time of the 
tender & to reconvey, though pltf. ought to make 
oath that the money was kept, & no profit made of 
it. — Lutton V. Rodd (1675), 2 Cas. in Ch. 206 ; 22 
E. R. 913. 

4023. .] — As to tender of mtge. money, 

there ought to be reasonable notice of paying it in ; 
& if the tender be insisted on to stop interest, the 
money must be kept dead from that time, because 
the party is to be uncore prist. Six months’ notice 
given to pay in the mtge, money at Lincoln’s Inn 
Hall, though this be not the place mentioned 
in the proviso of the deed, yet where money was 
lent in town, & no objection made to the notice, 
no reason for a personal tender, or to make a man 
carry a great sum to a person in the country. — 
Gyles r. Ham. (1726), 2 P. Wms. 378 ; 24 E. R. 
774, L. C. 

Annotations : — Apld. Ktnnalrd r. Trollope (1889), 42 Ch. 1). 

610. Bold. Bank of Now South Wales r. O’Connor (1889), 

14 App. Cas. 273 ; Yungmanii v. Briesemann (1892), 67 

L. T. 642. 

4024. .] — Edmondson v. Copland, 

No. 4277, post. 

4025. .] — Kinnaird ?\ Trollope, No. 4028, 

post. 

-.1 — See Contract, Vol. XII., p. 322, Nos. 
2661-2666. 


PART XVII. SECT. 13. 

p. Arrears .] — ^A mtge. liad been 
created by a married vfomBXL upon her 
estate ; after her death, a suit praying 
a sale of the mtgod. premises was 
brought against her husband Sc her 
ohildron ; Sc the ct., in directing a 
sale of the mtged. property, refused to 
make the estate of the cMldren liable 
to arrears of interest for more than 
six years. — Tatlor v. Hargrave 


(1872), 19 Gr. 271.— CAN. 

q. .J — Caulpikld V. Maguire 

(1845), 2 Jo. Sc Lat. 141.— IR. 

PART XVII. SECT. 14. 

4019 i. General rule — Interest ceases 
to run from date of tender. ]— Craukam 
Venkatarataxim V. Zamixdar of 
Tuni (1922), I. L. R. 46 Mad. 108.— 

IND. 


4019 ii. .1 — Ramabhadra 

THEVARO. ARIMACHALAM PiLLAl (1926), 
I. L. R. 49 Mad. 609.— IND. 

4022 i. Money must he kept eon- 
tinuously avaUable — No profit made .] — 
In equity a tender by a mtgor. stops 
interest, unless the mtgee. shows that 
the money was afterwards used by the 
mtgor. Sc a profit made of it. — Knafp v. 
Bower (1871), 17 Gr. 695.— CAN. 
r. After commencement of suit for 
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4026. Necessity lor strict tender.]— If strict 
te^er not made by mtgor., interest is not stopped. 
— &8HOP V. Church (1751), 2 Ves. Sen. 371 ; 28 
E. R. 238, L. 0. 

AnmMi 4 ^ Klnnalrd v. Trollop© (1889), 42 Ch. D. 

610. Mentd. Hoar© i>. Contoncln (1779), 1 Bro. C. C. 27 ; 

V^J?***^ ^798), 3 Vos. 573 ; Ball r. 8torie (1823), 

1 Sim. & St. 210 ; Devaynes r. Noble (1831), 2 Russ. & M. 

7to.TVx V. Browning, Browning r, Beresford 

(1875), L. R. 20 Eq. 564. 

4027. .] — Interest on mtge. not stopped 

but on proper tender & notice. Not upon pro- 
I^sals to deduct upon open account on the other 
side, nor costs. — Garporth v . Bradley (1755), 
2 Ves. Sen. 675 ; 28 E. R. 430, L. C. 

AnnotcUu^ Consd. Kinnaird v. Trollope (1889). 42 Ch. D. 

610. Mentd. Mitford v. Mitford (1803). 9 Ve.s. 87 ; 

Richards u. Jllchards (18,31). 2 B. & Ad. 447 : Scarpellinl 
Atchoson (1845), 7 Q. B. 864 ; Fitzgerald v. Fitzgerald 

(1849), 8 C. B. 592 ; Do Wahl r. Bruune (1856), 1 II. & N. 

178 ; Fleet V. l*orrin.s (1869), L. H, 4 Q. B. 500. 

4028. Summons to stay proceedings.] — 

Defts. mortgaged leasehold property pltfs., 
& afterwards sold & assigned the equity of redemp- 
tion therein to B., who further charged the pro- 
perty in favour of pltfs. B. having become 
insolvent, pltfs. brought an action against defts. 
upon the covenants in the original mtge. for the 
principal money & interest thereby secured. 
Defts. then took out a summons asking that, 
upon payment within one month of the i>riiieipal 
money claimed in the action, with intf'rc'st down 
to the date of payment, A" costs, all fuitluT pro- 
ceedings in the action might be stayed, A that 
pltfs. upon such payment might n*cf)nvey tht^ 
mtged. property to defts. Pltfs. refused to iH^con- 
vey, except upon pajment of tlie mon<‘ys payable 
under the further charge, as well as thos(* payable 
under the mtge. A special case was tlien stated 
in the action, upon which the question was decided 
against pltfs., the costs being reserved. Accounts 
were then taken in the action as between pltfs. 
& defts., including an account of what was due 
under the mtge, A in taking such acitounts the 
Chief Clerk computed A cru'tifled intcu’cst on the 
principal moneys secured by tlu; mtgts down to 
the date of payment, l.’pon a summons taken 
out by defts. to vary the (liief Clerk’s ceitiflcaif*, 
by disallowing all int<*rest subsequiuit to the date* 
of the summons to stay proceedings : — //r/d ; 

(1) the summons for the stay of proceedings was 
not equivalent to a tender by defts., A interest 
must be paid by them down to the date of the 
payment of the principal ; (2) wheue no actual 
offer of money is made, nor any payment inU^ ct. 
under R. 8. C., Ord. 22, rr. 1, 3, the ct. must, 
before allowing a plea of tender, be satisfied of that 
continued readiness to pay wliich, both at law A 
in equity, is essential to the success of such a plea. 

(3) Upon the further consideration of the 
action : — Held : pltfs. were not cmtitled to such 
part of the costs of the action as were occasioned 
by their ha^ing unsuccessfully disputed defts.’ 
right to redeem. — Kinnaird r, Trolujpe (1889), 
42 Ch. D. 610 ; 58 L. J. Ch. 556 ; 60 U. T. 892 ; 
6 T. L. R. 513. 

AnnoiiUuma : — As to (3) B0fd. Saritley r. Wild© (1899), 43 

Sol. Jo. 262 ; Rourko v. Robinson, (1911 J 1 Ch. 480. 

4029. Tender insufficient as defence to 

action at law.] — (1) A tender by a mtgor. to a 
mtgee. of mt^e. moneys due need not, in order to 
prevent further interest running, necessarily be 
such a tender as would afford a defence to an action 
at law. 


(2) Where the tender is made conditional on 
the execution of a reconveyance, a reasonable 
time must be allowed to obtain the execution of 
the deed, especially when the conve 3 ring parties 
are not the persons to whom the tender is to be 
made. 

(3) As a general rule, the costs of reconveyance 
fall on the mtgor., A the costs of obtaining a vesting 
order of land where the legal estate is in an 
absconding trustee mtgee. are no exception to the 
general rule. — Webb r. Crosse, [1912] 1 Ch. 323 ; 
81 L. J. Ch. 259 ; 105 L. T. 867 ; 66 Sol. Jo. 177. 

AnnokUions : — As to (1) Consd. Urahain v. Soul (1918), 88 

L. J. Ch. 31. .In lu (2) Consd. Graham r. Soal (1918)» 

88 L. J. Ch. 31. 

4030. Unequivocal refusal of proposed pay- 

ment.] — CllALlKANl VeNKATAUAYANIM V. TUNI 
(Zamindar), No. 8789, mile. 

4031. Letter contesting necessity for pay- 

ment.] — Chalikani Venkatarayanim t’. Tuni 
(Zamindar), No. 8789. ante, 

4032. Payment into court.] — Mtgec^ having 
refused to i*econvey A deliver up tlio title deeds, 
though the amoiint of the mtge. money A interest 
was tendered to him on the day on which the mtg(^. 
was rt>deemable, a decree was made against him, 
w'ith costs ; A the money having bec'h paid into 
ct., no interest was allowed to him subsequent to 
the temder.— Rob ARTS v, .Ieffkrys (1830), 8 
L. J. O. 8. Ch. 187. 

Anntitalion : — Mentd. He Taylor, Stilonuin A IFii'.lorwood, 

11S91 1 I Ch. 590. 

4^33. .] — KiNNAiui) r. Trollope, No. >1028, 

ante, 

4034. — .J — Edmondson v, (>)pland, No. 
1277, ante, 

.J — See CoNTRAtn’, \^)1. XII., p. 822, Nos. 

2607-2672. 

4035. Payment delayed by conduct of mortgagee.] 

— Where a mtgor. did all that was incumbent on 
him for the purposi* of. but was prtjvented from 
distdiarging liimself of the mtge. debt by the act 
of the mtgee., by whose comluet he was subse- 
quently driven to file a bill to 1 * 0 ( 100111 , the ct. 
(leclaDid, that, the int(»rest on tiie mtg<3. debt 
stopped on thej day on wliicli thci mtgor. had 
perf(*(jted all that w/is incumbent on him for so 
discharging hiinscdf, A or(ler(*d th(* rntgei^ to pay 
him his costs of thi^ suit. v. Wadsworth 

(1843), 2 Y. A C. Ch. (Jas. 598 ; 7 Jur. 1908 ; 68 
K. R. 268. 

4036. .] — Therc^ having bcum a mtge. cwjated 

by pltf., in rcjspect of wliich pltf. was indebted, 
th<* amount due upon th(t mtge. was paid by pltf. 
A in an ordinary ca8<5 luj would bcj cmtitleu to 
the boneiit of tlio ordinary rights arising out of 
that state of circumstance. . . . That conse- 
quence was prtjventcjd by the conduct of deft,, A 
we an.* now asked to allow him intfU*ost in rcjspect 
of a delay arising from his own wrong. 1 think 
tliat the claim urg«Ri by [counsel] cannot be 
maintained (Knioiit Bruce, U .,),), — Thornton 
V, Court (1854), 8 De G. M. A G. 293 ; 22 L. J. Ch. 
361 ; 20 L. T. O. 8. 818 ; 17 Jur. 151 ; 43 E. R. 
151, L. J.l. 

AnnoiatUm : — Mentd. Walker v. Jonos (1866), L. R. 1 P. C. 

50. 

4087. OmlBsion to attend to receive money — At 
time Sc place fixed.] — In a suit to redeem, the 
mtgee. having, by mistake, omitt<id to attend at 
the time A place fixed by the master for payment 
of the sum computed to be due to him for principal, 


foreclosure,] — W'ben a uitgc. becomes 
forfeited by noQ-pajTneut of the 
interest, A a suit for foreclosure is 
brought, the suit can only be ter- 


minated by payment of the principal, 
interest A costs, A in Much a case, a 
tender of the Interest due A costs of the 
suit is of no avail. — W abx- 


A Dock Co. A Maritimb 
Bank of Dominion of Canada v, 
Nictiiolson (1884), 24 N. B. It. 170. — 

CAN. 
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Sect, 14 . — Effect of tender. Sects, 15 10. Part 

XVIII, Sect, 1.1 

interest & costs,, the ct., upon motion, with notice, 
appointed a new time & place for the payment of 
the money ten days after the date of the order. — 
Hughes v, Williams (1853), Kay, App. iv. ; 69 
E. R. 313. 

Mortgagee refusing to reconvey.] — See Part VII., 
Sect. 8, sub-sect. 3, B. (c), ante. 


Sect. 1 5.- EFFECT OF STATUTES OF 
LIMITATION. 

See Limitation op Actions, Vol. XXXII., pp. 
421-424, Nos. 984-1009. 

Acknowledgment by one of two executors & 
trustees.] — See Executoks, Vol. XXIII., p. 303, 
No. 4301. 


Sect. 10.— OTHER CASES. 

4038. Bond for mortgage debt & arrears of in- 
terest — Receipt for Interest indorsed on mortgage — 
Bankruptcy of obligee — Right to Interest notwith- 
standing indorsement.] — Mtgee., upon the trust 


premises, under a title prior to the devise, having 
a great arrear of interest due upon her mtge., in 
1778 accepted a bond from M. the bkpt., for the 
payment thereof mth interest, & at the same time 
indorsed upon the mtge. deed a receipt of the 
interest up to that time. The bond remained 
unpaid at the time of the bkpey. ; — ffeld : the 
mtgee. was entitled to interest on the mtge. not- 
"withstanding the indorsement. — Hardwick v. 
Mynd (1794), 1 Anst. 109 ; 145 E. H. 815. 

4039. Arrear of Interest on legacy from mort- 
gagee to mortgagor — Right of devisee of equity of 
redemption to set off — Against interest due on 
mortgage.] — Devisee of an equity of redemption 
not entitled to have an arrear of interest upon a 
legacy from the mtgee. to the mtgor. set off against 
the interest due upon the mtge. — Pettat v. Ellis 
(1804), 9 Ves. 563 ; 32 E. R. 721. 

Annotation : — Reid. Wallis v. Bastard (1853), 4 Do G. M. & G* 

251. 

4040. Mortgage debt secured by bond — Interest 
beyond penalty of bond.] — Interest beyond the 
penalty of a bond upon a mtge. for the same debt ; 
though by a surety. — Clarke v, Abingdon (Lord) 
(1810), 17 Ves. 106 ; 34 E. R. 41. 

Anrwtationa Refd. Grant v. Grant (1830), 3 Sim. 340; 

HuicrhoB V. Wynne (1832), 1 My. & K. 20 ; Mathews v. 

Keblo (1867), L. 11. 4 Eg. 467 ; Re European Gontral Ity., 

Exp, Oriental Einanrial Corpn. (1876), 4 Ch. D. 33. 


Part XVIII. — Costs, Charges, and Expenses 

Sect. 1.— IN GENERAL. 


Sec, (jeneraUy, R. S. C., Ord. 65. 

4041. To what mortgagee entitled — General rule 
— All costs & expenses reasonably incurred.] — 

(1) Mtgee., though entitled to costs in general, 
deprived of costs occasioned by improper conduct ; 
& even compelled to pay costs. 

A mtgee. acting reasonably as such, is to have 
his reasonable expenses (Loud Eldon, 0,). 

(2) The first obligation upon deft., standing in 
that relation to pltf., is, a duty upon his part 


perfectly easy, that his accounts ought to have 
been quite clear. The conclusion ujion his answer 
to this bill for an account, that Ids accounts would 
not be ready for six weeks, is, that he had not done 
his duty (Lord Eldon, 0.). — Detillin v. Gale 
(1802), 7 Ves. 583 ; 32 E. R. 234, L. C. 
Annotations: — As to (1) Apld. Harvey v. Tol)butt (1820), 
1 .Tac. & W. 197 ; Dryden v. Frost (1838), 3 My. & Cr. 670. 
Refd. Taylor v. Baker (1818), Dan. 71; Archdeacon r. 
Bowes (1824), M‘(/lo, 149; Iloborts v. Williams (1841), 
5 ,Iur. 1057 ; National Ih-ovlncial Bank of England r. 
Games (1886), 31 Ch. D. 582 ; Wales v. Carr, [1902] 1 
Ch. 860. Generally, Mentd. Abbey r. Fetch (1842), 1 
Y. & (?. Ch. Cas. 258. 


PART XVII. SECT. 16. 

t. Computation of interest — Payment 
after default,] — Wlioro a mtere. contains 
a covenant for payiiiont at a future 
dat<e, which has not arrived, & for pay- 
ment of interest in the meantime, &: 
whore the mtgor., after default & 
notice pays off principal & intorost 
before such future date, the mtgeo. is 
entitled to payment of interest only 
up to the date at which the principal 
money comes into his hands. — Ewart 
V. Gunkral Finance, etc., Society 
OP Australasia (1889), 15 V. L. 11. 
625.— AUS. 

V, Mc- 

Faul (1912), 13 S. K. N. S. W. 171 i 
30 N. S. W. W. N. 4.— AUS. 

a. Payment after hill filed for 

foreclosure.] — Where a bill is Hied to 
foreclose a mtge. payable by instal- 
ments, Sc deft, moves to dismiss on 
payment of the instalment Sc interest 
then due, the interest upon the mtge. 
money is only to be computed up to 
the day named for payment lii the 
mtge., h not to the time of making the 
application. — Strachan r. Murney 
(1868), 6 Gr. 378.— CAN. 

b, Covenant to pay principal 

iTUerest in instalmetUa.] — Hall r. 

Brown (1868). 15 U. C. 11. 419.— CAN. 

0 . Whai amounts to payment of 
interest — Acceptance of drajt — Subse- 
quent dishonour,}— CAMXXton v. Kkapv 


(1858), 7 C. F. 502.— CAN. 

d. Date when interest ce.asejs to he 
payaldc — Mortgagor unable to redeem — 
Loss of tUle deeds. ] — Where a mtgor. is 
unable to redeem at the time fixed for 
redemption, owing to the mtgee. not 
being able to hand over the title deeds, 
interest stops running iu favour of the 
mtgoo., whether the loss of the deeds 
is attributable to negligence on his part 
or not. — Peri»etual Trustee Co., 
Ltd. r. Grkqo (1914), 14 S. R. N. S. W. 
266 ; 31 N. S. W. W. N. 97.— AUS. 

e. Interest payable half-yearly 

in advance — Bill for sale filed by uwrt- 
gagee.] — Trust Sc Loan Co. v, Kirk 
41880), 8 P. 11. 203,— CAN. 

f. Power of distress for arrears of 
interest — Exercise of pouter by mort- 
gagee,] — La Vassaire v. Heron (1880), 
45 U. C. 11. 7.— CAN, 

g. Appeal from master — Whether 
more than six yenrs* intere^ allowed ,] — 
On an appeal from a report of a master 
who had allowed more than six years’ 
arrears of interest in taking an account 
of what was due on a mtge. containing 
a covenant to pay interest. In a fore- 
closure suit: — Held: interest when 
due tor more than six years should be 
allowed iu taking the mtge. account 
instead of allowing it for six years only. 
Sc oompelling pltf. to bring another 
action on the covenant to recover the 
balance. — ^Macdonald r. McDonald 


(1886), 11 O. U. 187.— CAN. 

h. Action for instalment of interest 
within jurisdiction — Outstanding instal- 
mcriis bringing amount outside jurisdic- 
tion .] — A mtgee. cannot sue In the 
dlv. ct. for the amount of an instalment 
of interest within the jurisdiction of 
that ct., when otlier instalments of 
interest are duo w’hlch bring the whole 
amount beyoud the jurisdiction. — Re 
Heal Estate Loan Co. v. Guard- 
house (1898), 29 O. R. 602.— CAN. 

k. Failure of mortgagee to prevent 
mortgagor from redeeming — Whether 
mortgagee entitled to interest.] — Wil- 
liams r. Box (1913), 24 W. L. 11. 93 ; 
4 W. W. 11. 244 ; 12 D. L. R. 90.— 
CAN. 

PART XVIII. SECT. 1. 

4041 i. To what mortgagee entitled — 
General rule — All costs db expenses 
reasonably incurred.] — Where It is 
shown that a mtgee. has, for the bond 
fide purpose of preserving the mtge. 
promises from destruction or dilapida- 
tion, instituted proceedings at law to 
obtain possession, ho ^viU not be 
deprived of his costs in oguity. — 
Dallas v. Gow (1858), 1 Ch. Cu. 65. — 
CAN. 

4041 li. .]— Nixon v. 

Hunter (1870), 17 Or. 96.— UAN. 

l. Costs of ascertaining dt dc- 
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4042. 


3676. ante, 

4043 

Fewings, No. 3636, ante 


•.] — Dryden V , Frost, No. 
.] — Sneyd, Ex p. 


4044. 


-.] — National Provincial 


T» ’ TT, ’J lUWAL JTROVIN 

V. Games, No. 4048, post, 
‘rTT” ascertaining & defending 

unsuccess£ul.]~-DuYDENr. Frost, 

No. 3676, ante, 

- — Bill to have benefit of former suit — 
Joinder of unnecessary parties.]— Where a mtgee. 
mes a bill against the mtgor. & other parties to 
na^ the l^nefit of a former suit, & makes persons 
pames to the suit who are unnecessary, & the bill 
against them with costs, he is not 
entitled to charge those costs as between himself 
& the mtgor. — ^Booth v. Creswicke (1844), 13 
L. J . Ch. 217 ; 2 L. T. O. S. 493 ; 8 Jur. 323, L. C. ; 
8ubaeque7it proceedings, 3 L. T. O. S. 198, L. C. 

<< Effect of including costs in security — 

Just allowances. *’]• — A mtge. deed pi’ovided that 
it should be a security not only for the principal 
sums advanced, & interest, but also for the ct)8t*8 
of preparing the deed, &; for all costs whic.h might 
be incurred by the mtgee. in selling the property, 
or in any actions or suits itdating to it. 'rhe mtgor. 
filed a bill to redt‘em, & a decree was made directing 
an account of wliat was du(‘ to deft, for principal 
& interest under the mtge. deed. A: an account of 
sale moneys, ivnts, & profit ixureived by deft. In 
taking the accounts deft, cairied in a claim for 
costs incurred in legal proceedings relating to tiu* 
property, which the chief clerk refused to entertain, 
& deft, then appealed from tlie decree : — Uvtd : 
(1) the decree was right, for that all costs ])ro})erly 
incurred in the actions might be claimed under it 
as “ just allowances”; (2) the costs might be 
claimed under the d(‘cree as prim'ipal moneys due 
under the deed.— B lackpouj) v. Davis (1869), 4 
Ch. App. 304 ; 20 L. T. 199 ; 17 W. K. 337, L. ,1.1. 


Annotations : — ( Jeucrally , Refd. Uc'ch r. M(‘troiKilit 4 in board 
S80). 14 Ch. i>. 372 ; liislono r. JOIiuhUo (I8.S«), 


of Works (1880). 
.54 L. T. 730. 


4048. Costs of correspondence- Relating to 

security.] — In an action to foreclose a mtge. by 
deposit of title deeds, ae.coinj>anU*d by a memo- 
randum by whicrli the mtgor. agre(*(l U} €'X(‘cui4‘ a 
legal mtge. of hi.s estate.* A intorest at Hit? request 
of the mtgee., tht? taxing master di.sallowed the 
following chai ges in the mtg(*es.’ bill of costs : 

(а) Costs of an action in th<? B. Div. for recov'ery 
of the debt. (6) Costs of c-orrcsjiondence witli a 
surt^ty who had giv(*n a promissory noto for paid) 
of the debt, (c) Costs of inve.stigating the mtgor.’s 
title, id) Costs of pi*eparing a legal mtge. whi<?h 
the mtgor. r<.‘fu8<*d to execute, (e) (Josts of <*om*- 
spondence with the mtgor. as to tht? legal mtge. : — 
Held : a mtgee. is entitled to be allowed in account 
the costs of all pmceedings reasonably taken by 
him to enforce his rights under the mtge. contnwrt, 
including proceedings to obtain the mtge. money 
or any part thereof, either from the mtgor., or from 
a surety, or out of the estato, K therefoi-e heads 

(б) , id), & (c) must be allowed, (a) Would 

ordinarily be a proper cliarge, but in the present 
case it could not be allowed as it was excluded by 
the special terms of the order directing taxation, 

(c) could not be allowed, as an investigation of 
the title was not necessary for the purpose of 
preparing the legal mtge., but the mtgees. must bo 
allowed all expenses properly incurred with I 


reference to the preparation of the legal mtge., 
which would include the expense of such inspeouon 
of the title deeds as was necessary for preparing 
it » — National Provincial Bank op England v. 
Games (1886), 31 Ch. D. 582 ; 66 L. J. Ch. 676 ; 
64 L. T. 690 ; 34 W. R. 600, C. A. 

Wallh, Kx p, Llckorlsh (1890), 
Ashby (1903), 88 L. T, .393. 
(1900), 82 L. T. 142 ; Wales v. Carr 
(1902), < 1 L. J. Ch. 4S3. 


4049. Anticipatory costs.] — (1) The solr. to 

a mtgee. whose security included costs, charges & 
expenses of or incidental thereto, delivered to the 
mtgor. a bill containing an item of 2 guineas in 
anticipation of future work. This was subse* 
quently increased to 4 guineas, &. an explanatory 
bill was deliv(‘red to account for tlio 4 guineas so 
cliarged. On taxation the taxing mostor refused 
to allow the second 2 guineas charged in anticipa- 
tion, &, treating the explanatory bill as a bill 
delivered to be taxed, disallowed it ; — Held : 
the 4 guineas was properly charged in anticipation, 
&; the bill was explanatory only, ^ not to be taxed. 

(2) (-bsis of certain attendances at meetings of 
the mtgor.’s crt*ditorB, A: of advice as to the applica- 
tion of the proceeds of salt? of part of the ratgo. 
security, were disallowed by the taxing master : — 
Held : in tiu* circumstances such costs wore pro- 
perly incurretl, A: w»»r<‘ pay. able bv the mtgor. — 
He Paice A: (‘uohh (1914), 58 Hoi. .Jo. 593. 

4050. Attendance at meetings of mort- 

gagor's creditors.] —AV I'AIVIO A. (^HOHS, No. 4049, 
ante, 

4051. Advice as to application of proceeds 

of sale.]— A> Paick At- Crosh, No. 4049, ante, 

4052. Time for claiming costs by mortgagee.] — 
On a motion for a rt*f(»rt?nce under 7 Geo, 2, c. 20, 
the ct. ri*fuHed t-o diri*ct Hie mast'Or to take into 
the account, costs incurred at law, no mention of 
jiroceedings at law bt‘ing made in the bill ; but 
the ct . gave leave to aiu(?nd Hie hill in that respect. 
At directod t4i(? motion to stand f>vc?r until thii bill 
was amended. — Millard v, Magor (1818), 3 
Madd. 433 ; 56 K. K. 564. 

4053. — ^,] — If ti mtgee. of leaseholds, before 
he fib*H a bill of foreclosure, is under the necessity 
of citing the next of kin of the deceased mtgor., 
before the ecclesiastical <?t., in order to compel 
them to take out administration to the decreased ; 
this ct. will not allow him the costs of the citation, 
unless he states his case for them, on his bill. — 
Ward v. Barton (1841 ), 1 1 Him. 534 ; 10 L. J. Ch. 
163 : 5 .Jur. 40 r> ; 59 K. it. 980. 

4054. Costs a matter of contract— Not discretion 
of court.] — ’Die right of a trustee to his costs, like 
that of a mtgee., is a matHjr of contract At is not 
in Hie diMcr(?tion of the judge, although ho may be 
deprived of them for misconduct. — 'ruRNEIt v, 
Hancock (1882), 20 Ch. D. 303 ; 51 L. J. Ch. 617 ; 
46 L. T. 750 ; 30 W. H. 480, C, A, 

Anmtati nis DutUm v. Thompson (1883), 62 

L. J. Ch. «(Il ; /te. Woall, Aridrows v. Woall (1889), 42 

(3i. D. «74 ; Ji/i lioddoo, Downos v, Cottarn, (1893J 1 

Ch. 647 ; Jic Joiiorf, ChriHtniaH v. JonoH (IK07), 46 W. R. 

.598 ; lU liuddock, Newliorry v. MatiMllold (1910), 102 

L, T. 89 ; Jir KiiKlarid’s Hottlomcnt I’nintn, Dotib v, 

Eiifirland, |1«I8J l Ch. 24 ; Jn the Estate oj Plant, Wild v, 

Jdant. (192GJIM39. 

4055. For what mortgagee liable — Costs of mis- 
taken claim In bringing in accounts — hlistake bonk 
fide.] — W.,the owner At occujjierof a public-house, 
gave to 11. At co., brewers, a mtge. to secure 
JC 1,300, At also all sums which should at any timt! 


fending rights ,) — ^Where joint tenants 
Join in mortga^ug their joint property, 
the mtgee. is entitled to add to the 
amount of the mtge. debt as against 
all the mtgors., the costs reasonably 


incurred by him in realising & enforcing 
his security, although such emis wc^re 
wholly caused by the factious opposi- 
tion of one only of the mtgors . — Vstos 
Finan'ck Assocx. e. Howakth (1903), 4 


H, K. N. H. W. 31 ; 21 N. 8. W. W. N. 

AUS. 

m, .) — FoHsrrH e, McIn- 

tosh (I860), 9 C. P. 492.— CAN, 
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Se ct. 1 . — In general. Sect, 2: Sub-sects. 1 d: 2.] 

be owing to them from W., '' his exors., adminis- 
trators, or assigns ” on any account whatsoever. 
W. died giving, by will, all his property to his wife, 
for life, without any directions as to carrymg on 
his business. Letters of administration, with the 
will annexed, were granted to the widow. The 
widow carried on the business, & was supplied 
with beer by H. & co. to whom she from time to 
time made payments which discharged the moneys 
due to them from W. at his decease other than 
the £1,300, but a balance of £138 was due from 
her to them at her decease for beer supplied. 
H. & CO. sold the property under a power of sale, 
&> claimed to retain not only the £1,300 but the 
£138. The question was raised on summons in 
an action for the administration of W.’s estate. 
The chief clerk was prepared to make an order 
without costs against H. & co. to pay into ct. 
the balance of purchase-money in their hands 
without deducting the £138 ; but H. & co. insisted 
on having the case heard by the judge. Kay, J., 
held that they must pay in the balance without 
deducting the £138, & ordered them to pay the 
costs of the adjournment to him as being in the 
nature of an unsuccessful appeal. On appeal : — 
Held : as the widow was assign of the public- 
house, the £138 was covered by the security, & 
H. & co. were entitled to retain it ; the adjourn- 
ment to the judge was not in the nature of an 
appeal, it being the right of H. &; co. to have the 
point heard by the judge personally, & even if they 
had been wrong on the merits they ought not to 
have been ordered to pay costs, for that a mtgee. 
cannot be deprived of costs merely because he 
claims bond fide something more than the ct. holds 
him entitled to. — He Watts, Smith v. Watts 
(1882), 22 Ch. D. 6 ; 52 L. J. Ch. 209 ; 48 L. T. 
167; 31 W. R. 262, C. A. 

Annoiaiiona : — Apld. Bird v. Wonn (1886), 33 Ch. D. 215 ; 
Lodbrook v. PuHNiiian (1888), 57 L. J. Ch. 855 ; Stooo v, 
Lii'korish, 118U1] 2 Ch. 363. Distd. Squire v. Pardoe 
(1891), 66 L. T. 243. Reid. Kinnalrd w. Trollope (1889), 
42 Ch. D. 610 ; Lloyd’s Bauk v. Princess Royal CJolllory 
Co. (1900), 82 L. T. 559. 

4056. Whether constituting debt — ^For which 
action maintainabie — By mortgagee against mort- 
gagor.] — Re Sneyd, Ex p, Pewinos, No. 3636, ante. 
Jurisdiction of court to order delivery of bill of 

costs.] — See Solicitors. 

Where mortgaged land compulsorily purchased — 
Costs of investment.] — See Compulsory Pur- 
chase OP Land, Vol. XI., p. 268, Nos. 1678-1684. 


Sect. 2.~COSTS OF MORTGAGE TRANSACTIONS. 

Sub-sect. 1. — In General. 

4057. Completed mortgage — General rule — ^Mort- 
gagor liable.] — When a mtge. is completed the 
mtgor. is liable to pay to the mtgee. the expenses 
incident to the mtge. transaction. The mtge. is 
primarily liable to his own solr. for those expenses. 
The mtgor. is liable to pay over to the mtgee. what 
he pays to his own solr., but there is no debt until 
the transaction is completed. Indeed, it has been 
decided that, if the transaction falls through, the 
intending mtgee. cannot recover his expenses from 
the intending mtgor., & to avoid that difficulty 


it has for many y^ears become the practice of solrs. 
before engaging in a mtge. transaction to obtain 
an undertal^g by the intending borrower’s solr. 
to pay the expenses { Jessbl, M.B .). — Re Oowburn, 
Ex p. Firth (1882), 19 Ch. D. 419 ; 61 L. J. Ch. 
473; 46L. T. 120; 30 W. R. 629, C. A. 

Annotations : — Consd. Wales v. Carr, [1902] 1 Ch. 860. Aldd. 
Re Foster, Barnato v, Foster, [1020] 3 K. B. 306. Msiltd. 
Re Sharp, Ex p. Sharp (1893), 10 Morr. 114 : London Sc 
Provinces Discount Co. v. Jones, [1914] 1 K. B. 147. 

4058. Mortgage set aside by court.] — 

Wyatt v. Cook, [1868] W. N. 237, L. C. ; affq., 
3 L. J. N. C. 75. 

Annotations : — Consd. Wales v. Carr, [1902] 1 Ch. 860. 
Refd. Re Doody, Fisher v. Doody, Hibbert v. Lloyd, [1893] 
1 Ch. 129. 

4050. Primary liability of mortgagee to 

own solicitor.] — Re Cowburn, Ex p. Firth, No. 
4057, ante. 

4000. .] — The primary liability is that of the 

mtgee. & while the work is being done no other 
person is chargeable (Scrutton, L. J . ). — Re Foster, 
Barnato v. Foster, [1920] 3 K. B. 306 ; 89 L. J. 
K. B. 958 ; 36 T. L. R. 721 ; 64 Sol. Jo. 600, C. A. 

4061. Investigation of mortgagor’s title.] — 
National Provincial Bank op England v. 
Games, No. 4048, ante. 

4062. Negotiations — Deposit with memorandum 
— ^Debt discharged — Subsequent verbal agreement to 
continue deposit as security for further debt.] — 

Where equitable deposit is made, accompanied 
with memorandum, for debt subsequently dis- 
charged, & on fresh debt contracted, it is verbally 
agreed that deposit shall continue as security for 
latter debt, mtgee. is not entitled to the costs out 
of produce of sale. — Re Ramsey, Ex p. Pigeon 
(1832), 2 Deac. & Ch. 118 ; 2 L. J. Bey. 3, Ct. of R. 
Annotation : — ^R.P. Re Halls, Ex p. Cobham (1839), 3 Doac. 
609. 

4003 . Surveyor’s fee — Surveyor mortgagee.] 

— Field v. Hopkins, No. 3684, ante. 

4064. Personal liability of mortgagor.] — 

A mtgee. ’s solr.’s costs of negotiating the loan & 
preparing the mtge. deed become, on completion 
of the transaction, simple contract debt at common 
law due to the mtgee. by tlie mtgor. ; & cannot 
be added by the mtgee. to his security as part of 
the costs, charges, & expenses properly incurred 
under or by viitue of his mtge. — Wales v. Carr, 
[1902] 1 Ch. 860 ; 71 L. J. Ch. 483 ; 86 L. T. 288 ; 
50 W. R. 313. 

Annotation ; — Oonsd. Re Foster, Barnato v. Foster, [1920] 

3 K. B. 306. 

4065. Solicitor-mortgagee — Scale.] — Pro- 

perty belonging to D. was in mtge. N., a solr., 
arranged that the mtge. should be paid off, that 
the property should be reconveyed to D. & that 
N. shoidd lend his own money to D. on mtge. of 
the same property ; & this was done. N. had 
not a partner with him in his business as a solr. : — 
Held : Mortgagee’s Legal Costs Act, 1895 (c. 25), 

8. 2, expressly provides for such a case, & entitles 
a solr. practising alone to charge the scale fee for 
negotiating a locm to his client where the solr. 
himself advances the sum secured by the mtge. — 
Re Norris, [1902] 1 Ch. 741 ; 71 L. J. Ch. 187 ; 86 
L. T, 46 ; 60 W. R. 316 ; 46 Sol. Jo. 248. 

4066. Costs of preparing deed — ^Effect of order 
of court that mortgagee shall have his costs.] — 
W^here the ct. had oMered in a suit that money 
should be raised by mtge. &; the mtge. deed was 


PART XVlll. SECT. 2 , SUB-SECT. 1. 

n. Unnecessary coate.] — A mtge. 
should not create unneoossaiy expense 
against the mtgor., by executing 
several powers of attorney. — Gooduub 
V. Cabtkr (1856), 1 Ch. Oh. 13.— CAN. 


o. Costs of proceedings to obtain sale 
— Charge on {and.}— The costa of pro- 
ceedings to obtain a sale of mti^. 
premises are such a charge upon the 
estate as will entitle the mtgee. to 
proceed to a sale of the property in the 
event of non-payment. — ^Thompson v. 


Holman (1880), 28 Gr. 35.— CAN. 

p. Costs of preparing deed — lAability 
of mortgagee .} — There is no genera) rule 
that a mtgee. iuoun no liability for the 
payment of the costs of preparing a 
mtge. It is a matter of eWd^oe, de- 
pending on the facts involved in each 
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subimtted to counsel on behalf of the mtgee., 
the fees for settling the deed were directed to be 
aUowed by the officer in taxing the mtgee. ’s costs, 
the mtgee. having been ordered to have his costs, 
cb^es & expenses. — ^Nicholson v. Jetes (1863). 

Bep. 34 ; 22 L. J. Ch. 833 ; 1 W. R. 278| 

4067. Solicitor mortgagee.] — Gregg v. 

Slater, No. 4202, vost 

4068. ,j — client mortgaged property, 

which was at the time subject to a first mtge., to 
his solrs., who prepared the mtge. deed to them- 
selves. Afterwards the mtgor. made a third 
mtge. to another person. In an action by the 
solrs. against the first & third mtgees. & the mtgor. : 

Ifeld : they were entitled only to their ordinary 
costs as mtgees., & they had no lien on the mtge. 
deed for the costs of its preparation or other costs 
due to them from the mtgor. — Sheffield v, 
Eden (1878), 10 Ch. D. 291 ; 40 L. T. 283 ; 27 
W. R. 477, C. A. 

4069. _ Profit costs.] — ^A solr. cannot 

charge his client with profit costs for the prepara- 
tion of a mtge. from the client to himself . — lie 
Roberts (1889), 43 Ch. D. 52 ; 38 W. R. 225 ; eub 
nom, He Roberts, Hx p. Evans, 59 L. J. Oh. 25 ; 
8uh nom. Re Roberts, Evans v. Roberts, 02 
L. T. 33. 


■Apld. Field v. Hopkins (1890), 44 Ch. D. 524. 
SValliH, Ex p. Llckorish 0890), 25 Q. B. D. 

lit Doody, FiHher v. Doody, Hilibert v. 
1 1 Oh. 129. Reid. EyrtMf. Wynn-Maokonjsle, 
218 ; CheoHO v. Keen. [1908] 1 Ch. 245. 

4070. Solicitor acting for himself 

& co-mortgagee.] — Held : (1) by Sterling, J., & 
Ct. of Appeal, a solr. mtg(*e. acting as s(9r. for 
himself & his co-nitgee. cannot charge any profit 
costs against the mtgor. either as to proceeding 
in an action or business done out of ct . Rut 
(2) by Sterling, ,T., in principle there is nothing 
to prevent a partner of the solr. mtgCH*. from 
receiving remuneration for his trouble & in the 
absence of any agreement that the solr. mtgee. 
is not to share in the profits arising from the trans- 
action in question the proper course is to ascerta-in 
what the profit costs are &; then to allow the other 
partner the same share in them as he is entitled 
to in the general profits of the partnership 
business. — Re Doody, Fihher v. Doody, Hibbert 
V. Lloyd, [1893] 1 Ch. 129 ; 02 L. J. Ch. 14 ; 08 
L. T. 128 ; 41 W. R. 49 ; 9 T. L. R. 77 ; 37 Sol. Jo. 
49 ; 2 R. 100, C. A. 

Annotations: — As to (2) FoUd. W«llby v. Still (1803). 37 
Sol. Jo. 481. Apia. Eyre v. Wynn-Mackuuzie, [1804] 
1 Ch. 218. 


Annotations : — 

Apprvd. He ^ 
176. Consd. 
Lloyd, [1893 
[ 1894 : 


94] 1 Ch, 


4071. .] — ^A solr. mtgee. cannot 

in the absence of express agi^emeut charge the 
mtgor. with any profit costs either for work done 
in respect of the mtged. property as solr. for the 
mtgee. including the preparation of the mtge. to 
hk^elf or, where the mtge. is of a life interest of 
collecting, receiving distributing the income as 
agent for the mtgor. ; but semble : this rule doi*s 
not preclude a partner of the solr. mtgee. from 
receiving remuneration for his trouble. — Eyre 
V. Wynn-Mackenzie, [1894] 1 Ch. 218; 63 

L. J. Ch. 239 ; 69 L. T. 823 ; 42 W. R. 220 ; 8 
R. 53 ; subsequent proceedings^ [1896J 1 Ch. 135, 
C. A. 


Annotation : — ^Befd. Cbeo6e r. Keen, [1908] 1 Ch. 245. 


4072. .] — Field v. Hopkins, No, 3684, 

aytte* 

4078. Partner of mortgagee soUoitor.] — 

Re Doody, Fisher v. Doody, Hibbert v. Lloyd, 
No. 4070, ante, 

4074. .] — Wellby v. Stilt. (1893), 37 

Sol. Jo. 481. 

4076. .] — Eyre v, Wynn-Mackenzie, 

No. 4071, anfe, 

4076. Refusal of mortgagor to execute.] — 

National Provincial Bank op England v. 
Games, No. 4048, ante, 

4077. Personal liability of mortgagor.] — 

Wales v. Carr, No. 4064, ante. 


Sub-sect. 2. — Abortive Negotiations. 

4078. Liability of mortgagor — To mortgagee.] — 

Re CowBURN, Ex p. Firth, No. 4057, ante, 

4079. Agreement to pay all “ fair 6c 

reasonable expenses in ascertaining value — 
Default of mortgagee.] — In a nogotialion for the 
advance of a sum of money by way of mt^o., 
w here the proposed mtgor. umlertakes, in writing, 
U) pay to mtgee. all “ fair Si reasonable <'.x 7 )ense 8 
in iiscertaining the valuta of the property ” ; if 
the negotiation goes off, by the (i(‘fault of the 
mtget\, th(^ mtgor. is not bound to pay such 
expenses. — 8t. Lecjkr v. Robson (1831), 9 L. J. 
O. S. K.B. 184. 

4080. Costs of investigating tltle.J — 

A party proposing to borrow money on security, 
does not bind himself by implication of law, to 
pi*oduc(* a security of any iiarticular degrcje of 
safety or of any particular title, as in the case of 
a contract of sah^ when^ prhnd facie the vendor is 
to make out a tith^ in fee. On the contrary, the 
transaction of borrowing implies that a security 
of any di^gree of safety may be made available by 
a term compensating for tlie increased risk. 

Where a treaty for loan on specified securities 
go(»s off, the hmder not being satisfied with the 
title, thcjro being no contract by the ])rop08ed 
borrowMT to maki^ any otlier or betUT title than 
he ha<l, the lender not being bound to accept 
the scHHirity unhjss he found it satisfactory, & no 
stipulatJon to pay c'osts in t he (?verit of the treaty 
going off, the proposed borrowcjr is not liable for 
the costs incidental t-o the investigation of the 
titles. — Melbourne r. (Jotitiej.l (1857), 29 L. T. 
O. H. 293 ; 5 W. R. 884. 

4081. .] — Tlie ct. sanctioned the 

raising of money by mtge. of an infant’s estate, 
but afUsr cixpenses had been incurred by the 
intended rntgecs. in investigating the title, the 
matUsr went off without his default. He was 
allowed his costs out of the estattj. — < Braggs v. 
Gray (1866), 35 Beav. 166 ; 55 E. R. 858. 

4082 . Refusal of mortgagor to com- 

plete.] — Where the negotiations for a mtge. are 
broken off owing to the proposed mtgee. being 
dissatisfied with the security upon investigation, 
the proposed mtgor. has no claim upon the pro* 
posed mtgee. for the costs attending trie investiga* 
tion, but if the negotiations go off without such 
reason, the proposed mtgee. may recover his costs 
reasonably incurred. — (Barter v, Merrion (1876), 
32 L. T. 663 ; 39 J. P. 647. 


case. — Re Hodge & Gibson, Ex p, 
Hodoe (1883), 2 N. Z. L. K. 206 (». C.). 

—K.Z. 

Q. Stamp duty .] — ^The rale of law 
that the expenses incident to a mtae. 
are payable by the mtgor. applies to 


the Ktamp duty imposed upon nitges. 
by Finance Act, 1915, notwithstanding 
that the person made primarily liable 
for the duty by the Act ht the mtgee. — 
Deabmc V. Gower, (19161 N. Z. L. R. 
751.— N.Z, 


PART XVIII. SECT. 2> SUB-SECT. 2 , 

407S i. lAabilUv of murtoagor — To 
mortgauee ..] — British Columbia Pro- 
vincial Loan Ahhocn. v. Chaunogk, 
29 C. L. T. 16.5.~-CAN. 
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4088. .] — National Provincial 

Bank of England v. Games, No. 4048, ante, 

4084. To solicitors of mortgagee — Under- 

taking to pay expenses — ^Alleged lien of solicitors on 
title deeds.] — ^A. wishing to borrow money on a 
mtgc. of land, delivered the title deeds to B. the 
intended mtgee. for examination & said that he 
would pay all expenses. B. handed the deeds 
to his own attorneys to be investigated. The 
negotiation went off, &> the attorneys being 
requested by A, to return his deeds, refused to do 
so till he paid their bill of costs. On assumpsit 
brought by A. against the attorneys, to recover 
back the money so paid : — Held : defts. could 
not be considered as having acted for both parties 
in the negotiation, & therefore had not a lien 
against A,, as his attorneys : supposing A., liable 
to B. for the costs incurred, B. could not com- 
municate to his own attorneys a lien upon A.*s 
deeds, by handing them to the attorneys for 
investigation : the undertaking of A. to B., if it 
amounted to a promise to pay these costs, did not 
entitle B.’s attorneys to detain the deeds, as it 
established no privity between them & A. : & 
A. might have brought trover for the deeds & was 
entitled to recover in this action. — Pratt v. 
Vizard (1833), 5 B. 4fc Ad. 808 ; 2 Nev. & M. K. B. 
455 ; 3 L. J. K. B. 7 ; 110 E. R. 989. 

Annotations: — Distd. Wakeflold v. Nowbon (1844), 13 

L. J. B. 268. FoUd. Hulletf- v. Charnberlayno (1848), 

12 L. T. O. S. 272. Refd. Webb v. PhodoB (1837), 4 

8oott, 497 ; Sniith v. Hleaji (1844), 12 M. & W. 585 ; Oates 

V. Hudson (1851), 0 Exoh. 340; lie Foster, Barnato v. 

FoHtor, [1920] 3 K. B. 300. 

4085. Reasonable costs.] — An 

intended mtgor. agreed to pay the reasonable costs 
of the mtgee. ’s solr., if the matter went off : — 
Held : this did not include the expenses of with- 
drawing the money from a banker’s & of remitting 
it to London for payment. — Re Blakesley & 
Beswick (1863), 32 Boav. 379 ; 8 L. T. 343 ; 27 
J. P. 436 ; 9 Jur. N. S. 1265 ; 1 1 W. K. 656 ; 55 
E. R. 148. 

4086. ,] — Re Cowbuhn, Rx 

Firth, No. 4057, ante, 

4087. Negotiations broken off.] — 

Pratt v. Vizard, No. 4084, ante, 

4088. .] — ^A. wishing to borrow 

a sum of money on mtge. of leasehold premises 
applied to B. a solr. who promised to obtain the 
money for him. A. delivered an abstract of his 
title which underwent investigation. The negotia- 
tion went off & B. brought an action against A. 
for his costs & recovered a verdict which was after- 
wards set aside & a non-suit entered. — Hallett v, 
Chamberlaynk (1848), 12 L. T. O. S. 272. 

4089. Default of mortgagor.] — The 

proposed mtgee. ’s solr. has no claim for his charges 
against the proposed mtgor., where the negotia- 
tion for the mtge. goes off through the default of 
the latter : he must look to the person who retains 
him, leaving him to his remedy against the party 
who occasioned the fruitless expense. — -Wilkin- 
son r. Grant (1856), 18 C. B. 319 ; 25 L. J. C. P. 
233 ; 27 L. T. O. S. 108 ; 139 E. R. 1392. 

4090. To solicitor of proposed mortgagor — 

Action for money paid by solicitor.] — Kirby v. 
Williamson (1852), 19 L. T. O. S. 203. 

4091. Liability of mortgagee — To mortgagor — 
Default by mortgagee — Security Inadequate.] — 
Carter v, Merrion, No. 4082, ante. 


Sub-sect. 3. — ^Discharge op Mortgage. 

4092. Costs of reconveyance — Vesting order — 
Person to reconvey under disability.] — The infant 
heir of a mtgee. in fee, having been found by the 
master, to be a trustee of the mtged. estate for the 
exor. of the mtgee., the exor. petitioned that the 
infant might be ordered to convey the estate to 
the mtgor., on payment of the principal &> interest 
due on the mtge., & costs : — Held : the costs of 
the proceeding before the master, must be paid 
by the mtgor . — Ex p, Ommaney (1841), 10 Sim. 
298 ; 5 Jur. 647 ; 59 E. R. 629 ; sub nom. Re 
Ommaney, 10 L. J. Ch. 315. 

Annotation .•—Retd. Webb V. Crosse, [1912] 1 Ch. 323. 

4093. Person to reconvey not ascer- 

tainable.] — The costs of the petition & order under 
1 Will. 4, c. 60, for the reconveyance of a mtged. 
estate to the mtgor., or his representatives, upon 
payment of the mtge. money, are to be borne by 
the mtgor. or his estate, although such proceedings 
were rendered necessary by the circumstance that 
the mtgee. had devised the legal estate in the mtged. 
premises to three trustees, one of whom could not 
be found. — King v. Smith (1848), 6 Hare, 473 ; 18 
L. J. Ch. 43 ; 12 L. T. O. S. 145 ; 12 Jur. 1083 ; 
67 B. R. 1251. 

Annotation : — ^Reld. Webb r. Crosse, [1912] 1 Ch. 323. 

4094. Person to reconvey absconded.] 

— ^Webb V, Ororse, No. 4029, ante. 

4095. Mortgage covering several properties 

— ^Redemption of one property by one mortgagor — 
Cost of covenant to produce title deed.] — Capper 
V, Terrington, No. 3490, ante, 

4096. Title deed In court In administration 

action — Costs of obtaining deed out of court.] — 
A suit was instituted to administer the estate of 
testator, who had appointed A., B., &; C., his 
exors. ; 6c a decree was made therein. After the 
decree A., B., <&; C., lent money, forming part of the 
estate of their testator, to N. on mtge., N. not 
having any notice at the time of their character of 
exors., or of any suit, or any decree affecting 
the money. After the mtge., the title deeds of 
the mtged. estates were, in pursuance of an order 
made in the suit, deposited in the master’s office. 
N. paid off the mtge. debt : — Held : N. was 
entitled to be paid, by the mtgees., the costs 
attending the getting of the title deeds out of the 
master’s office. — Reed v. Freer (1844), 13 

L. J. Ch. 417 ; sub nom, Reade v, Freere, 3 
L. T. O. S. 320 ; 8 Jur. 704. 

4097. Costs of removing deeds out of court — 
Administration of mortgagee's estate.] — Where 
deeds relating to mtged. property, the mtge. being 
absolute at law, come into the custody of a ct. 
of equity, by means & in the course of a reason- 
able & proper administration of the mtgee. ’s 
estate, the costs of removing them out of ct., 
upon the mtge. being paid off, must be borne by 
‘the mtgor. — Burden v, Oldaker (1844), 1 Coll. 
105 ; 13 L. J. Ch. 240 ; 2 L. T. O. S. 517 ; 8 Jur. 
418; 63E. R. 341. 

Annotation : — Dirtd. Heed v. Freer (1844), 13 L. J, Ch. 417. 

4098. Costs occasioned by refusal to reconvey — 
By trustee of mortgagee — At direction of mort- 
gagee.] — Trustee of a term in trust for securing to 
a mtgee. in fee, with a power of sale, his mtge. 
money, & subject thereto in trust for the mtgor., 
his heirs, etc., decreed, in a plain case, to pay the 
costs of a suit brought against him to compel 
him to execute a deed for surrendering the tenn to 


PART XVlIl. sect. 2, SUB-SECT. 8. 

r. Collection /<•>««.) — Where mtfire. 
moiioyB were made payable at T. but 


were paid to the oo.*8 solr. at E. by 
whom no procoediugB were taken : — 
Held : the mtgor, oouJd not be called 
upon to pay the ooUeotion foe oharged 


by the Bolrs. against the co. — Canadian 
Northern Investment Co. v. Came- 
ron (1916), 34 W. L. H. 866; 10 

W. W. R. 969.— CAN. 



673 
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a purchaser from the mtgee. — Hampshire r. 
Bradley (1845), 2 Coll. 34 ; 03 E. R. 624. 


Sect. 3.~C0STS OF FORECLOSURE. SALE 
AND REDEMPTION. 

Sub-sect. 1. — In General. 

See R. S. C., Ord. 65, r. 1. 

4099. General rule — ^Mortgagee entitled to costs.] 

— Grubb v. Woodhouse (1692), Preem. Ch. 187 ; 
22E.R.1151. 

4100. .] — decree for costs necessarily 

follows a decree for payment of principal k 
intei'est. — India Co. v. Ekins (1718), 2 Eq. Cas. 
Abr. 238 ; 6 Vin. Abr. 365, pi. 13 ; 22 E. R. 202. 

4101. .] — Moore r. Painter, No. 3827, 

ante, 

4102. .] — Where the ct. finds a course 

of misconduct on the part of the mtgee. in the mt ge. 
transaction, the mtgee., notwithstanding the 
general rule that the mtgor. is liable to all costs, 
will be directed to pay costs. — D unstan r, 
Patterson (1847), 2 Ph. 341 ; 16 L. J. Ch. 404 ; 
9 L. T. O. S. 469 ; 11 Jur. 595 ; 41 E. U. 974, L. V, 


Annotation : — Mentd. Toovan i\ Smith (1882), 47 L. T. 208. 

4103. .] — Barlow v. Gains, Morris 

V. IsLlP, No. 4284, post, 

4104. .] COTTERELL V. STRATTON, 

No. 4393, post 

4105. .] — Bank of New South Walks 

V, O’CoNNOK, No. 3475, ante. 

4106. .] — Williams v. Jones, No. 


4371 , post, 

4107. Limited to costs Incurred by him 

as mortgagee.] — Deft, to a creditors’ suit, being 
ma<le a party as mtgee. with power of sale, dc also 
as claiming to be entitled to two other mtges. on 
the estate, which were set aside, sold und<‘r his 
power, & receiv(id the purchase-money The 
judge then made an order in chambers, directing 
an account of the purchase-money, ic of what 
w'as due to the deft, for principal, inten^st A: costs, 
as mtgee., other than the co.sts of Die suit, after 
deducting such principal, interest A co.stH out of 
the moneys in his hands, payment of the balance 
to jiltfs. ; — Held : the order w'as right A deft, 
had no right to retain generally his costs of suit. — 
Wickp:nden v, Raybon (1856), 25 L. J. Ch. 641 ; 
27 L. T. O. S. 50 ; 4 W. R. 443, L. C. 

4108. Priorities as to costs — Sale by consent.] — 
Under a bill by the first mtg(.*e., the second A 
third mtgees. consenting to a sale, the fund 
proving deficient, the costs are paid in the fii-st 
place. — K enebel v, Hcraitton (1807), 13 Vcs. 
370 I 33 E. R. 332, L. O. 

Annoiationa :—COTad, Hepworth r. HcmIoji (1844), 3 

485: Ford v. Cht«U*rfii'ld (1856), 21 Boav. 420. Refd. 
Tipping V. Power (1842;, 1 Haro, 405; ArniHtnmK v, 
Storor (1851), 14 Boav. 535; Macrao v. EUvrtoii (J858), 
6 W. U. 85 C 


4109. .] — A first mtgee. filed a bill 

against the mtgor. A subsequent mtgees. for a 
foreclosure, but at the hearing he consented to a 
s^e. The proceeds being insufficient to pay pltf. 
his principal A interest, the ct. refused to give 
defts. their costs, A directed the whole fund to be 
transferred to pltf. — Upperton v, Harrison 
(1836), 7 Sim. 444 ; 58 E. R. 008. 

Annotations : — ^Refd. Tipping v. Powor (1812). 11 L. J. Ch. 

257 : Hopworth r. H(«s)op (1844), 3 Haro, ; Ford V, 

Chwtorfleld (1856), 21 Boav. 420 

4110. .] — A decree for sale of an 

encumbered estate, does not, of itself, alter the 
rights of parties. 

Mtgee. of estates on which the incumbrances 
were numerous A of a complicatt'd nature, filed 
a bill for foreclosure A redemption, A, by consent, 
the estate was sold : — MeUl : the costs of sale ought 
not to be paid, in the* first place, out of the general 
fund, but the money arising fi*om the sale of each 
separattdy encumben>d estate, ought to be treated 
in the same mannt»r os the t^stat/O itself would have 
be<‘u, A the mtgees. ought to be paid th(»ir principal, 
iiiG'rost, A costs, according to their ixispectlvo 
priorities. — Wild v, UorivHART, Lee r. IjDCKUART 
(1817), 10 Beav. 320 ; 16 L. .1. (’h. 519 ; .50 E. R. 
605. 

4111. — •] — Ecpiiiable mtgee. of part of 

inU'stale's estate, who had not b<?en made a 
party to Die suit, but had cou8(»nt^Ml t-<> the SiUe 
of the mtgt^l. est/ate, j>re8(*nted a petition for 
payment, to him out of ct. of the moneys arising 
from th(‘ sail', A s(*rved the assignees with the 
petition. The product* of the sale t>f the iritged. 
estate was insuflicient to satisfy the principal A 
intert si found due upon the mtge. The lussignees 
appear(‘d upon the petition, but w(*re not allowed 
their costs.- “(’AUR r. Ukndkuson (1818), 11 Beav. 
415 ; 18 L. .1. Ch, 39 ; 12 L. T. O. H. 529 ; 50 
E. R. 877. 

4112. .] — Mtgee. of one-thousand 

years’ term filed a bill for foretrlosure. At the 
healing, by arrangement-, a deert't* was made for the 
sale of the fee. It produced a liillts more than 
sufficient U) pay the mtgt*. Defts, declining an 
inquiry as t^> the value of t ht^ reversion in fet* : — 
Held : pJtf.’s costs had priorit y over those of deft. — 
Gutfield V, UicifARDH (1858), 26 Beav. 211 ; 53 

E. R. 890. 

4113. .] — Where, at the instance of 

mtgeci. pltf., a decriMj is rnadt; for sale of the mtgod. 
property, A a puisne rntgi'C. concurs in a conveyance 
to a purchaser under the decree, sucii puisne 
incumbrancer is not (uitith^d to any costs in respect 
of such concurifince unl(?88 the prior incum- 
brancer has been paid in full. — Woniiam v, Macuin 
(1870), L. R. 10 Eq. 447 ; 39 J.. J. Oh. 789 ; 23 
L. T. 479 ; sidf nom, Wanham v, Ma( bin, 18 W. R. 
1098. 

4114. .] — lif^gal mtgees. liaving filed 

a bill for for«;cloBurc only, amended their bill by 
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40991. General rule — Morigaoee en- 
titled to cost8,y—A» a general rule, a 
mtgee. i« ortitled to hia coata In a Hult 
for the redemption of hla intgc*. — 
Livinostoxe V . Ba-vk or Nkw Bucnh- 
wiCK (1865), 6 All. 252. — CAN. 

4099 11. •) — A mtgor. 

coming to redeem is liable for the coata 
of suit where a balance ia found In 
favour of deft.— Little v, Brunkek 
(1880), 28 Or. 191.— CAN. 

t. Reservation of costs.}— Where a 
mtgoe. files a bill to forecloae, & a 
quMtion arises at the hearing whether 
he has not received sufficient to pay 
off the Incumbrance before the com- 

J. — ^VOL. XXXV. 


ineiicoiucnt of the suit, the coata will 
b<* rcm*rvod, — (Ioodekham v. De 
(iKASHi (1850), 2 Gr. 135.— CAN. 

a. Costs at law equity — Whether 

both allou'ed.}— Where a nitgoe. pro- 
ceeds boUi at law & in equity, ho 
cannot, in the abaeiice of apociaJ cir- 
cumatancea to Justify the proceediuga. 
elect to take the chancery coata inatead 
of tboao at law. If deft, object. — W kir 
r. Tavlor (circa 1865), I Ch. Ch. 371. 
—CAN. 

b. .] — A mtgo. was vested 

in truateea. One of them sued at law 
on the mtge. aa pltf.’a attorney. A 
bill was afterwards filed by another 
solr. to forecloae the mtge. ; — Held : 
pltfs. were not entitled to the coats at 


liiw in uddltbiii to thoae in equity. — 
Ontario r. Wi.vnaker (1867), 13 Gr. 
443.— CAN. 

0 . (Uaiis on appeal — Failure, on main 
pr/int.l — Where an appeal from the 
nq»ort in a f(»rocloHure auit failed on 
the main point. tSc auccoeded only in 
roHpcct of a redemption, the ct. gave 
reapa. the coata of appeal. — B rownlee 
r. CuN.viNUUAM (1867), 13 Gr. 586. — 
CAN. 

d. Costs of redemption suit — By 
second moriaauee '..] — A/, first mtgoe. Is 
entitled as ogalnat the owner of the 
equity of redemption, to add to Ids 
debt the neoeasary coata of a aidt to 
redeem brought by a aecond mtgee., A 
dismissed with costs for default of 
X 
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Bed, 3 . — Costs of foreclosure^ sale and redemption : 
Svb-eects. 1 2.] 


stating that they had, with deft.’s consent, con- 
tracted to sell the property. Sc prayed that the 
purchase might be carried out under the sanction 
of the ct. By a consent decree, the ct. ordered 
the sale to be carried out. The purchase-money 
being sufficient only to pay the principal & 
interest with a small balance over : — Held : pltfs. 
were entitled to their costs of suit so far as the fund 
would go, before defts. were paid any costs. — 
Cook v. Hart (1871), L. B. 12 Eq. 469 ; 41 
L. J. Oh. 143 ; 24 L. T. 779 ; 19 W. R. 947. 

4116. Transfer of mortgage — Payment by 

transferee of interest in arrear through breach of 
trust.] — Cottrell v, Finney, No. 4013, anie» 

4116. Sale by order of court.] — (1) The 

costs of several mtgees. held to be payable accord- 
ing to their priorities, although the estates were 
by order of the ct. sold. Sc the purchase-money was 
paid into ct., & formed one general fund. 

(2) A. having two estates, mtged. both to B., 
then one to C., then both again to B. to secure both 
the original & a further advance, then both to D. 
The puisne incumbrancers had notice of the prior 
charges. The estates were not sufficient to pay 
all the mtges., but one of the estates called No. 32 
was sufficient to pay B. in full. The ct. will not, 
as between C. & 1)., marshal the securities by 
directing B. to take his full payment out of No. 32, 
so as to leave C. the first incumbrancer on the other 
estate, but B.’s debt must be thrown ratably 
on both estates. — Barnes v. Bacster (1842), 1 
Y. & C. Ch. Cas. 401 ; 11 L. J. Ch. 228 ; 6 Jur. 
695 ; 02 E. R. 944. 


Annoiaitona : — Aa to (2) Apld. Wellesley r. Momiugtoti (1869), 
17 W. H. 355 ; Flint v. Howard, [1893] 2 Ch. 54. Retd. 
Ruffdon V. Blgrnold (1843). 2 Y. & C, Ch. Cas. 377 : Bowker 
V. Bull (1850), 1 Him. N. 8 . 29 ; (libsnn v. Heafrrim (1855), 
20 Boav. 014 ; Wood v. West (1895), 40 Sol. Jo. 114 ; 
Baglloni v. Cavalli (1900), 83 L. T. 500. 


4117. Trustees' costs—Mortgagee claiming 

under cestui que trust.] — Trustees’ costs have 
priority over the claims of a mtgee. claiming under 
their cestui gue trust. — Rose v. Sharrock (1803), 
1 New Rep. 419 ; 11 W. R. 350. 

4118. Conveyance by mortgagor to 

trustee for sale — ^Trustee obtaining transfer of some 
incumbrances & legal estate.] — The trustee of a 
mtgor. is not entitled to avail himself of the legal 
estate for the purpose of altering the priorities of 
the mtgees. 

The owner of a farm mortgaged it in succession 
to three persons, the third mtgee. having no 
notice of the second mtge. By a deed made 
between the mtgor. & P., in order, as was recited, 
to stop a forced sale by the mtgees., the equity of 
redemption was conveyed to P. upon trust for 
sale, with power to postpone the sale & raise money, 
by mtge. or otherwise, to pay off the mtgees., & 
the proceeds were to be held by P. upon trust to 
pay his costs & expenses, & after payment of the 
same & the mtges., to pay the residue to the mtgor. 
P., liaving notice of the second mtge., paid off the 
first & tliird out of his own money & took 
a transfer of the benefit of them, Sc he subse- 
quently got in the legal estate. Upon an action 
by the second mtgee. for redemption ; — Held : P. 


acted as a trustee for the mtgor., & he was not 
entitled to tack to the prejudice of the second 
mtgee., but he was entitled to add his costs to his 
security. — ^L edbrooe v . Passman (1888), 57 

L. J. Ch. 855 ; 69 L. T. 306. 

4119. Costs of issue directed on exceptions to 
master’s report — Mortgagee unsuccessful.] — On 
a bill to redeem, the mtgee. insisted that B., the 
heir-at-law stated in the bill to be dead, was alive. 
By the decree, a reference was made to the master, 
to ascertain whether he was dead. He reported 
he was dead. Exceptions were taken to his report. 
Sc master directed to review the same. In reviewed 
report he continued of opnion B. was dead. 
Exceptions were taken to the same, Sc an issue was 
directed whether B. was dead, etc. The jury 
found he was dead. Exceptions were then over- 
ruled ; Sc held, the mtgee. ought not to pay th»^ 
costs of the issue. — Wilson v. Metcalfe (1818), 
3Madd. 46; 66 E. R. 426. 

4120. Apportionment of costs — Mortgage to 
secure debt of partners.] — Where deeds were 
deposited, with a written memorandum, to secure 
the debt of two partners. Sc after the death of 
one, it was verbally agreed that the deposit should 
be extended to secure the separate debt of the 
surviving partner : — Held : the costs should be 
apportioned as to the sums respectively due from 
the joint &; separate estate, in the one case as on 
a deposit with a written agreement & in the other 
as on a deposit by parol. — Re Taylor, Ex p. Ford 
(1843), 3 Mont. D. Sc De G. 457, Ct. of R. 

4121. Separate mortgages of two estates.] — 

An action was brought by a mtgee. for the fore- 
closure of two mtges. of two distinct estates, 
executed by the same mtgor. to secure two 
different advances. Both mtges. were executed 
since Conveyancing Act, 1881 (c. 41 ), came into 
operation : — Held : the whole of the costs of the 
action ought to be included in the account relating 
to each estate, Sc the mtgor. could not redeem 
either estate separately without paying the whole 
of the costs of the action. — Clapham v. Andrews 
(1884), 27 Ch. D. 679 ; 53 L. J. Ch. 792 ; 51 I.. T. 
86 ; 33 W. R. 395. 

Annotation : — Overd. De Caux v. Skipper, T<ic v. Do (Jaux 

(1886), 31 Ch. D. 635. 

4122. No consolidation.] — When a 

mtgee. brings an action to foreclose two mtges. of 
two distinct estates, but which mtges. are by force 
of the statute or otherwise not liable to be consoli- 
dated, the costs of the action are not to be charged 
against each estate, but must be apportioned 
ratably between the two estates. Clapham v. 
Andrews, No. 4121, ante, overd. — De Caux v. 
Skipper, Tee v. De Caux (1886), 31 Ch. D. 635 ; 
54 L. T. 481 ; 34 W. R. 402, C. A. 

4123. Redemption suit — Provision for costs of 
pending foreclosure suit.] — Ainsworth v. Roe 
(1860), 15 L. T. O. S. 451 ; 14 Jur. 874. 

4124. Costs of specific performance action — 

By mortgagee against defaulting purchaser.] — 
Mtgee. had a x>ower of sale. Sc of refining his costs, 
chc^es Sc expenses. He sold ; but the pui^chaser 
resisted the completion, on the ground of mis- 
description. Being advised by counsel that the 
objection was untenable, he filed a bill for specific 
performance, which was dismissed with costs. 


pltf. thoroin. — M cKinnon v. Andkr- 
SON (1870), 17 Or. 636.— CAN. 


0 . Summary application — in g 
iiona of costa — Application to ynorli 
auita.] — ^McLean v. Cross (1871) 
Ch. Ch. 432.— CAN. 


I. 3 


f. Costa of argument — On joinder 
^ parties.)— M broh ANTS Bank v. 
Sparkbs (1880). 28 Qr. 108.— CAN. 


g. Costs of release — Release unneces- 
sary .] — Hudson’s Bay Go. r. Ruttan 
(1884), 1 Man. L. R. 330.— CAN. 

h. Coals subseQuetU to date of decree — 
Jurisdiction of court .] — ^A Judge han no 
Jurisdiction to add to an order made 
hr another Judge for redemption of a 
mtge. on payment of the debt Sc costs 
to date of decree, a further term adding 


subsequent costs Sc requiring their pay- 
ment as a further condition of redemp- 
tion Sc charge upon the lands. — Leh- 
man V. Wilkinson (1893), 3 B. C. R. 
19.— CAN. 

k. Rule of court — Allowing one set of 
costs — Against inheritance — Exception 
to.}— C ane v. Brownrioo (1840), 2 
I. Eq. R. 413.— IR. 
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Upon a redemption : — Held : he could not charge 
the costs of the suit. — ^Peebs v. Ceeley (1852), 
16 Beav. 209 ; 61 E. K. 517. 

4125. Costs of affidavit of documents — Required 
by mortgagor.] — When a mtge. is to be paid oft 
under the order of the ct., if the mtgor. requires 
an affidavit of documents from the mtgee., he 
must pay the costs occasioned by such an affidavit, 
Sl ought to give some notice of his intention to 
require its production. — Weeks r. Stourton 
(1866), 5 New Rep. 426 ; 12 L. T. 71 ; 11 Jur. 
N. S. 278; 13 W. R. 489. 

4126. Order appointing Settled Land Act trustees 
—Made subsequent to mortgage.] — Field v. Hop- 
kins, No. 3684, ante, 

4127. Costs between mortgagor & solicitor’s 
mortgagee— Not relating to mortgage transaction.^ 

— Field v, Hopkins, No. 3684, ante. 


Sub-sect. 2. — Piaintiff’s Costs. 

4128. Whether payable out of proceeds of sale.] — 

Upon an application for the sale of an €^quita.blo 
mtge., the costs of the assignees are to be paid out 
of the i)roceod8 of the ostfite. 

As the necessity of the applicati(jn was oi*eab»d 
by the defect of petitioner’s tith', the ex])enso8 of 
it, & of all fail* inquiries int/O the validity of the 
seciu’ity should be satisfied out of the^ pi*oct‘etls 
of the sale, unless indeed where the assignee's by 
an unnecessary <5c vexatious i*esi8tance shtndd call 
for a deviation from that prat^tice (Loud Ki.don, 
C .). — Ex p. Gahbuti' (1814), 2 Rose, 78, L. 

4129. Petition for sale as against assignees 

— Assignees opposing on frivolous grounds.] — 
Equitable mtgee. praying a sale of intgod. estab*, 
I)ays th<^ costs of th(i i»c‘tition, & of tlui assignee's 
appearance to it, not out the; produce of the 
mtgod. estatiO, but personally ; but if the assignees 
oppose the petition on frivolous or mistaken 
grounds, they pay the costs occasioned by such 
opposition . — Ex p. llouNE (1810), i Madd. 622 ; 

56 E. R. 229. r 

4130. Mortgage of shares.] - Ee Leyhuun, 

Ex p. Vauxiiau. Bridge Co. (1821 ), 1 01. ^ .1. 101. 

/--Distd. Gregory, Ex (^43), 

3 Mont. I). & Do G. 2»7. Hentd. Drockbank r. Dilwnrlh 

ns‘2*D 8 L J. O. S. C-h. 1 ; Uf liaMliinocr, hx p. Vallamu* 

1837): 3 Mont. & A. 2*24 ; Bradley r. U 

7 L. J. Ex. 153 ; Baxter r. Newman (184.>), ( ox be Atk. 

8C. 

4131. Plaintiff asking leave to bid.]— /te 

Clark, Ex p. Brown (1832), 1 Deac. & Ch. 34, 

4132. .1 - The costs of an application 

by a legal mtgee. for a sale of his security, ^ 
leave to bid at the sale, will not be allowed out of 


PART XVIII. SECT. 3, SUB-SECT. 2. 

4128 i. Whether payat/lc out of j/ro- 
ceeds of sole, 1 — Grangk v. Bakukii 
( 1864), 2 Ch. Ch. 189. — CAN. 

4128 ii. .1 — JoYCK V. Dk 

Moleyxs (1846), 3 Jo. & hat. 698.— 
IR. 

4128 lii. -1 — ^^^’here an action for 

forecloauro & iwilo is iuHtitutod by a 

E uisne mt^ree. & afterwards adopted 
y a prior mtgee., the costs of the 
puisne mtgoe. are payable out or the 
proceed!* of the sale of the mtged. 

g remises, although they are insullicieiit 
> pay the prior mtge.— H utohinso.v 
t7. Cummins (1920), 54 I. L. T. 168. 
IR. 

1. Costs of reference nutster^As io 
other incuwhroneesA — Where pkf. in 
suits for foreclosure or sale asks lor a 
rdfeienoe to the master to Inquire ss 


the proceeds . — He Keeshnbr, Ex p. Mabtbsxxi 
(1842), 6 Jur. 352, Ct. of R. 

4133. .] — A mtgee. of a bkpt.*s estate 

presenting a petition for liberty to bid is not 
entitled to the costs of the petition. — FIELD, 
Ex p. Smith (1840), 18 L. J. Bey. 17 ; 13 Jur. 
1044. , 

4134 . Consent of assignees.]— The 

rule of practice is, tliat if the assignees consent, 
costs may be paid out of the estate ; if they do 
not, m'titioner must pay them (Erskine, C.J.).— 
He Hall, Ex p. Williams (1832), 1 Doac. & Ch. 
480 ; Mont. 514, Ct. of H. 

4135 . .] — On the usual petition 

of an equitable mtgee. for a sale, & leave to bui, 
the c’osts come out of the estati^ though the 
assigm'es do not consent. — 7iV Deacon, Ex p. 
Berkeley (1831), 2 Mont. A: A. 54, Ct. of R. 

4136. Mortgage by deposit with memo- 

randum — Substitution of other deeds without 
memorandum.] — W'hert' there is a deposit of title 

( deeds with a writb*n memorandum, Si otlier deo^ 

1 are subatitut.ed without a fresh memorandum, the 
equitable mtg(‘<‘. is not- entitled to the costs of the 
sale.— Hall, Ex v Cobuam (1839), 3 Doac. 
609 ; 8 L. .1 . Bey. 51 , l^t. of U. 

4137. Memorandum lost.] — lie 

Gregory, Kx p. RoDOEits (1843), 3 Mont. D. & 
Do G. 297 ; 1 L. T. O. S. 151 ; 7 .)ur. 406. 

4138. Costs of sale Expense of assignees 

attending 8ale.j---WoNHAM c. Macuin, No. 4113, 

^ 4139. Payment of costs of former unsuccessful 
suit -As condition precedent to award In •©oond 
suit.) - A mtgee., after llUng a fortMilosuro bill, 
unsuci^essfully moving for a receiver. A:- rendering 
hiiiiw'lf liubU- to the <5ostH of tho motion, died, & 
ilis exors., without rt'viving the suit, llled a now 
hill for foD'closun* of th(< »4wm* «^Htatfj : Held : 
<lefta., not by pli‘a to thc^ new bill insisting upon Ukj 
hirmer suit, {»ut <*laimiug by thc*ir answers the 
beiwflt <jf the ohi<*(t(.iori as if tluiy had pleaded it, 
the ct. would not rc*fus(^ the clecri*!^ in the second 
suit, or stay thc< proceedings th(rrt?in until tho 
former cosG' shouhi l>e paid ; the (^t., not approving 
of the <*.ourse taken by pitfs., would giv<* th<»m no 
costs of the w'cond suit, unless they subrnitUjd 
to pay the costs t-o whieh tlu* mtgtM*. was liablo m 
the first suit. — JiONu v. Htohie (1852), 9 IlaDJ, 
.542 ; 21 Ii. J. Ch. 521 ; 19 L. T. O. H. 135 ; 16 
.fur.’319 ; 68 K. R. 627. 

4140. Foreclosure suit stayed- -Plaintiff obtain- 
ing lull payment In administrative proceedings.! — 

A dt'cree was made in a suit for tlio administration 
of a mtgor.’H estaU*. The mtgee. afbjrwards filed 
a fon^cloHure bill, but subsc'ciucmtly obtained full 
payment in tint administration suit ; — //c/a ; ho 

~ (1885), 9 O. n, 548.— CAN. 

o. Hrearh of covetutrU — Third party 
Jnhu’M — Whether colds incurred are 
nt'ccsHurij cort-Hequcncc — Of breach, ] — 
i'AJlKKK tf. McDONALU (1861), 11 C. P. 
47 8.— CAN. 

p. AHHiui*xr*H actionr~ On covenant for 

(didiiy “ 


Ut other IncuiuhraocaH, ho IftkoH such 
reference at the peril of coHt»<, if tli<!r<3 
are in reality no other incimihraiiooH. - - 
Hamilton v. How'akd, BruNsiui:; r. 
Lund (1854), 4 Or. 681. — CAN. 

m. Action brouffht in wrmty court-- 
Whether costs aUtw:eA .\ — Where pitf. 
flkw tt bill in the Ct. of Ch. to foreclose 
a intge. for u sum within the Jurto- 
diction of the county ct.. no chimU will 
iM» allowcxl liim.— CuNNKLL r. Cukran 
( 1856), 1 Ch. Ch. 11. — CAN. 

n. .J — The practice of 

bringing an action for an amount duo 
on a mtge. within the Prop?/ 
poteiice of the dlv. ct. in the High Ct., 
by making a claim for poesmsioD of the 
land, hi one that muHt bo carefully 
guarded; & except In casea cleply 
indicating the neccMlty for propeedlngM 
In the High Ct., no oo»U will be given 
to pltf.— VANDKWATI6BS V. HOKTON 


vmiuuy ftj IT’*.'/ .Y*"' ST M 

BlTNKK (1801), 110. P. lOi. — GAN. 

a. Full costs — Demand not exceeding 
£50.}— Where a bill ii» filed Ui foreclose 
in respeed of a demand not excwdiug 
£.'i0, pltf. will l>e entitled to his full 
ooHtH If It appear that there 1» an in- 
cuiiitirance lioyond that Hum.— H yman 
V. Roots (1866), 11 Or. 202. — GAN. 

r. Of proof of lossr--Of title deeds. >— 
MuDoNi^ V. HiMK (1868), 15 Gr. 72. 
—CAN. 

t. Of hearinfh--On disputed facts.}^ 
Where deft, eubmitted by answer to be 
X X 2 
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was entitled to stay proceedings in his own suit 
& to have the costs of it. — Bbooksbank v. Higgin- 
BOTTOM, Bent v. Buckley (1862), 31 Beav. 35 ; 
64 E. R. 1050. 

4141. Plaintiff failing to bring proper parties 
before court — Costs of the day.] — Where pltf. in a 
foreclosure suit brought the cause on for hearing, 
without having all the proper parties before the 
ct., he was ordered to pay the costs of the day. — 
Caddick V. Cook (1863), 32 Beav. 70 ; 1 New Rep. 
463 ; 32 L. J. Ch. 769 ; 7 L. T. 844 ; 0 Jur. N. S. 
454; IIW. R. 305; 55 E. R. 27. 

4142. Costs of abortive attempt to sell — Payable 
out of money paid into court — By second mortgagee 
applying for sale.] — The money paid into ct. by a 
second mtgee. in order to obtain an order for sale 
under 15 & 16 Viet. c. 86, s. 48, held to be applicable 
to indemnify the first mtgee. for his costs in an 
abortive attempt to sell. — Corsellis v. Patman 
(1867), L. R. 4 Eq. 156 ; 16 L. T. 446 ; 15 W. R. 
828. 

4143. What costs Included — Costs not being costs 
of action.] — Where a bill in a foreclosure suit 
alleged that there were costs, charges & expenses 
properly incurred by the mtgee., besides costs in 
an action on the mtgor.’s covenant for interest, & 
the mtgor. by his answer admitted that such was 
the fact : — Held : there must be an inquiry in the 
decree for foreclosure as to the “ costs, charges & 
expenses properly incurred,” but that such inquiry 
was not of course ; the ct. refused to decide whether 
the costs of the action at law could be allowed until 
a question with respect to them had been raised 
before the taxing master. — Meruiman v. Bonner 
(1864), 10 L. T. 88 ; 10 Jur. N. S. 634 ; 12 W. R. 
461. 

AmuilcJion : — ^Retd. National Provincial Bank v. GamoH 

(1880), 31 Ch. B. 582. 

4144 ,. .] — Mtged. property, the subject 

of a foreclosure action, was purchased by a public 
body under their statutory powers, & the sum 
which had been assessed for compensation was 
paid into ct. : — Held : the mtgee. was only 
entitled to the ordinar^j^ inquiry whether anything 
& what was duo to him for any & what costs, 
charges, & expenses properly incurred by him in 
respect of his mtge. security, & ho was not entitled 
to an express direction for the allowance of liis 
extra costs, beyond those allowed on taxation 
between himself & the public body, of the inquiry 
to assess the compensation. — Rees v. Metro- 
politan Board op Works (1880), 14 Ch. D. 372 ; 
40 L. J. Ch. 620 ; 42 L. T. 685 ; 28 W. R. 014. 

4145. .] — Pltf. in a foreclosure action 

is as a general rule entitled to an account of only 
principal & interest due to him on his mtgo., & of 
the costs of the action. To entitle him to an 
account of any other costs he must make out a 
special case. 

Where pltf. was the transferee of a mtge., on 
which interest was overdue at the date of the 


transfer, & the mtgor. was a bkpt. : — Held : pltf. 
was entitled to an accoimt of costs generally. — 
Bolingbrokb V. Hinde (1884), 25 Ch. D. 796 ; 
53 L. J. Ch. 704 ; 32 W. R. 427. 


Sub-sect. 3. — Dependant’s Costs. 

A. In General. 

4148. Costs of parties claiming under mortgagee 
— Action to redeem.] — Mtgor. filing a bill to 
redeem, must pay the costs of persons, defts., 
claiming under the mtgee. — Wetherell v. Collins 
(1818), 3Madd. 255 ; 56 E. R. 502. 

Annotations : — ^Apld. Bartlo v. Wilkin (1836), 8 Sim. 238 ; 

Burden v. Oldaker (1844), 1 Coll. 105. Distd. Reed v. 

Freer (1844), 13 L. J. Ch. 417. Reid. Webb v. Crosse, 

[1912] 1 Ch. 323. 

4147. Costs of assignee of bankrupt mortgagor.] 

— In a foreclosure suit, to which the provisional 
assignee of the Insolvent Debtors’ Ct. is made a 
party, as representing the owner of the equity of 
redemption, the costs of the provisional assignee 
will be ordered to be paid by the pltf., who will 
add them, along with his own costs, to the sum due 
on the mtge. — Peake v. Gibbon (1831), 2 Russ. & 
M. 354 ; Taml. 505 ; 9 L. J. O. S. Ch. 168 ; 39 
E. R. 429. 

Annotation : — Overd. Apploby v. Duko (1843), 1 Ph. 272. 

4148. .] — Mtgor. having taken the benefit 

of the Insolvent Act, the provisional assignee was 
made deft, to a suit to foreclose. He put in an 
answer claiming no interest in the premises : — 
Held : pltf. ought to pay him his costs &> add them 
to his debt. — Woodward v. IIaddon (1831), 4 
Sim. 606 ; 1 L. J. Ch. 106 ; 58 E. R. 227. 
Annotations : — ^FoUd. Weaving v. Count (1834), 6 Sim. 439. 

Overd. Apploby V. Duko (1843), 1 Ph. 272. 

4149. .] — The provisional assignee of an 

insolvent debtor having been made deft, to a suit 
by a mtgee. to foreclose the insolvent & those 
claiming under him ; — Held : to be entitled to 
his costs, to be paid by pltf., who was to add them 
to his security. — Boswell v. Tucker (1839), 1 
Beav. 493 ; 48 E. li. 1031. 

Annotation : — Overd. Apploby v. Duko (1843), 1 Ph. 272. 

4150. Security deficient.] — The official 

assignee & the creditor’s assignees of a bkpt., who 
are necessary parties to a suit for foreclosure in 
respect of their interest in the equity of redemption 
of premises of which the bkpt. was the mtgor., 
& which are an insufficient security for the amount 
of the mtges. thereon, are not entitled to their 
costs of the suit from pltf. — Cash v. Belcher 
(1842), 1 Hare, 310 ; 11 L. J. Ch. 106 ; 6 Jur. 190 ; 
66 E. R. 1051. 

Annotations: — Consd. Tipping w. Power (1842), 1 Hare, 

405. Reid. Massey v. Moss (1842), 1 Haro, 319. 

4151. .] — When the provisional 

assignee under the Insolvent Act is made a deft, 
in that character to a bill of foreclosure, in respect 
of the equity of redemption, he is not entitled to 
his costs from pltf. ; although he may have 
received no assets of insolvent wherewith to pay 


redeemed on payment of costs, & made 
statements which, if true, would have 
entitled lilm to costs : — Held : pltf. 
was Justified in going to a hearing to 
prove facts which entitled him to costs 
against deft. — Brand v. Martin (1869), 
16 Or. 566.— CAN. 

a. Time for payment.) — Dornvn v. 
Fralick (1874), 21 Gr. 191.— CAN. 

b. Improper defence — Personal order 
for costs .) — Where In a suit to foreclose, 
deft, improperly resists the claim of 
pltf.. the costs occasioned thereby will 
be ordered to be paid to pltf. whether 


deft, redeems or not. — B ryson r. 
Huntington (1877), 25 Or. 266. — 

CAN. 

0 . What costs allowed — Action for 
foreclosure <£' ejectment .) — A bill prayed 
forooloBuro & ejeotment. The answer 
attacked the mtge. & claimed title in 
defts. At the hearing defts. submitted 
to foreclosure, but contended that 
ejectment ought not, upon the frame 
of the bill, to be decreed & pltf. did 
not press for it : — Held : pltf. should 
have tiio costs of a simple foreclosure 
merely. — Eden v. Edkn (1890), 6 
Man. L. K. 596.— CAN. 


PART XVlll. SECT. 3, SUB-SECT. 3.— 
A. 

4147 i. Costs of assionee of bankrupt 
mortgagor .) — In a foreclosure suit, the 
provisional assignee having been made 
a deft., in consequence of the insolvency 
of one of the mtgors., was declared 
entitled to his costs against pltf., the 
latter to have them over against the 
fund. — Sfboule v. Oats (1839). 2 
1. Eq. R. 323.— IR. 

4147 il. .] — ^Lahby r. Bell 

(1842), 5 1. Eq. R. 108.— IR. 
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them.— APPI.BBY v. Duke (1843), 1 Ph. 272 ; 13 
L. J. Ch. 9 ; 2 L. T. O. 8. 73 ; 7 Jur. 985 ; 41 
E. B. 636, L. C. ; affg. (1842), 1 Hare, 303. 
Ar^tf^uma : — Apld. Cash v, Bclchcr (1842), 1 Hare, 310 : 
Cla^ V. Wilmot (1843), 1 Ph. 270. Distd. Orlgg i?. 
Stiir^ (1846), 5 Haro, 93 : Ohrly v. Jenkins (1847 ), 11 
Jur. 1001. Apld. Talbot v, Kemshead (1859), 32 L. T. O. S. 
60. Reid. Massey v. Moss (1842), 1 Hare. 319 : Gabriel 
V. Sturgris (1846), 15 L. J. Ch. 201. Mentd. Gloucester 
Corpn. V, Woods (1843), 3 Hare, 131. 

4152. .] — Judgments Act, 1837 (c. 110), 

s. 68, does not make it the duty of a mtgee., as 
against the provisional assignee of an insolvent 
mtgor., to obtain an order from the comrs. of the 
Insolvent Debtors’ Ct, for a conveyance of the 
equity of redemption ; & an offer by the 

provisional assignee to facilitate the proceedings 
in such an application does not entitle him to his 
costs in a suit subsequently instituted against 
him for foreclosure. — Grigg v. Sturgis (184()), 5 
Hare, 93 ; 6 L. T. O. S. 478 ; 10 Jur. 133 ; 67 
E. R. 841. 


4153. Settlement of mortgage debt — Costs of 
settlement trustees.] — A sum due on mige. was 
settled on a marriage. The husband, aftei*^-a.rda, 
obtained a decree of foreclosure in a suit in whi<*h 
the mtgor. & the trustee of the s(*ttloment w<u*e 
defts. The trustee’s costs were ordered to be paid 
by pltf. A: added to the mige. debt. — Bartlk r. 
Wilkin (1836), 8 Sim. 238 ; 59 E. H. 95. 


Annoiatio7i : — Apld. Sniltli r. Chlohentcr (1812), 2 I>r. & War. 
393. 


4154. Costs of assignee of mortgagor pendente 
lite — In ex parte application.] — The jissigncte of l h<‘ 
mtgor. ’s interest, 'pendente Ute^ may be allowed to 
attend the master under a reference in a foreclosun* 
suit, upon payment of the costs of tlie application. 
& of all costs occasioned by sucii attendance?. — 
Whitehurst v . Honest (1840), 9 L. J. Ex. Eq. 
43. 

4155. Additional costs — Occasioned by plaintiff.] 

— Phillips v , Davies, No. 4190, 

4156. Costs of assignee of bankrupt mesne Incum- 
brancer.] — An oHicial assignee, made deft, to a 
foreclosure suit, as representing the intt‘rest of a 
mesne incumbrancer who had liecoim* bkpt., lield 
not to be entitled to his costs from pltf., although 
he disclaimed absolutely at the Iiearing. — (’ i*akkk 
V, Wilmot (1843), 1 J^h. 276; 13 E. J. Gh. 10; 
2 L. T. O. S. 145 ; 41 E. H. 637, L. V, 

Annotationa : — Folld. Staffiirth r. Pott (1848), 2 (J. A Sin. 

571. Reid. Gabriel r. Stunrls (1810), 15 L. .1. Uh. 2t)J. 

4157. Infant defendant- Suit In nature of partial 
administration.] — H ackhouse v . Walton (1h59), 
cited in 7 W. K. 542. 

Annotation :~Distd, Wuko r. Ward (1859), 33 L. T. O. .S. 

218. 

4158. Security deficient.] — Where iTitg<*d. 

property was clearly not worth the^ money 
advanced upon it, the ct., at the hearing of a 
foreclosure suit, made an immediate decree for 
foreclosure absolute against the infant heir of the 
mtgor., the mtgee. paying the infant’s costs. — 


Croxon r. Lever (1863), 3 New Rep. 238; 9 
L. T.597 ; 10 Jur. N. S. 87 ; 12 W. R. 237. 
Annotation Folld. Bennett r. Harfoot (1871), 24 L. T. 

86 . 

4159. .] — Wliere, in a foreclosure 

suit against the infant heiress at law of the mtgor., 
the property was insufficient to satisfy the mtge. 
debt the ct., at the instance of pltf., upon his 
offering to pay defts. costs, made an immediate 
& absolute foreclosure decrcje. — ^BENNETT v. 
Harfoot (1871), 24 L. T. 86 ; 19 W. R. 428. 

4160. .] — To a bill by a mtgee. for a parti- 
tion, an infant deft, had not appeai*ed, & the solr, 
t-o the suitors’ fund was appointed guardian 
ad litem, under Ord. 28 of Oct. 26, 1842. At the 
hearing of the cause, it was directed that pltf. 
should pay the infant’s costs & add them to his 
debt. — Kobinson r. Aston (1845), 5 L. T. O. 8. 
36 ; 9 Jur. 224. 

4161. .] — Where the solr. to the suitors* 

fund has been appointed to act, & acts as guardian 
f<3r infant defts. in a for<*clo8iiii? .suit, at the i^equest 
of pltf., under Ord. 28. Oct. 1842, the ct., upon 
making a decree^ of foreclosure, will dirt>ct pltf. 
to pay the guardian’s costs, A: to add them to his 
own, even wliere the security is inadequate. — 
Harris v. Hamlyn (1849), 3 Do (», A; Hm. 470 ; 

15 J.. J. Oil. 403 ; 13 L. T. O. H. 399 ; 14 Jur. 
55 ; 64 E. R. .566. 

4162. ,] — The costs of t he solr. t o the? suitors* 

fund, who liatl be(*n made guardian for infant deft, 
on his non-app(‘aranc(» t-o t.h<» writ of summons, 
must be paid in the first instance by t he equitable 
mtgee., A those costs added to the amount of 
his security. — N EwnuHGH ( Earl) v, Moutgn ( 1 850), 

16 1.. T. O. S. 482 ; 15 .lur. 16tl. 

Annotation Retd. Mellor r. Porter (188.3), 25 (*h. 1). 158. 

4163. Mortgagee only realising security.] — 

(1 ) Whert? a mtgot?. only seeks by his bill to realise 
las stKnirity against the heir of his mtgor., the heir 
is not entitl<?d to his costs of the suit, as against 
the mtgee. ’s debt A costs. Where, however, a 
v<?sting order liad been made in the suit under 
Tnistee Act, 1850 (c. 60), Ik? was entitled to his 
costs of such order. 

(2) Where an equitable mtgee. by deposit 
institutes a suit m(?iM?ly to realim? his security, A 
not for th(? administration of th(‘ general estate 
of dec(?aac*d mtgor. ; A a sale of the mtged. property 
having l)ec*n directed, tin? procc?eds of the sale 
prove insufficient to satisfy both ; tlie mtgo<?. is 
entitled t ;0 tlie payment of his debt, int(?rest A 
costs before* the payment of the costs of deft, 
infant heir of the mtgor. — Wadk v. Ward (1859), 

4 DwiW. 602 ; 29 L. J. Oh. 42 ; 7 W. H. 542 ; 62 
E. It. 231 ; tnd) nom. Wake v, Waui>, 33 L. T. O. S. 
218. 

4164. Costs of vesting order.] — Wade v . 

Ward, No. 4163, ante, 

4165. Costs of puisne mortgagee defendant — In- 
sufficiency of produce of sale.] — A int(;e. in fee was 
made to pltf. A a power of sale was given to him ; 


4155 i. AddUUmal coals — Occasioned 
by plaiiUiff. h-A,-G. v. Redmond & 
Buchanan (1836), 2 Jo. Ex. Ir. 254. — 


d. Action to redeem — Attegaiiona of 
/raiid.)— Where a mtgor. seeking to 
redeem land alleged to have been sold 
by the mtgee., proved that the alleged 
sale was, on technical points. Invalid, 
but his bill contained charges of fraud 
A collusion against the mtgee. A the 
purchasers which were not proved : — 
Held : though entitled to a redemption 
doOToe, ho should pay the costs of both 
the mtgM. A the purchaser. — Roes v, 
ViCTTOBIAN PEKMANSNT I^aOPEBTY IN- 


VESTMENT Bia)U. .Soctkty (1882), 8 
V. L. R. (L.) 254.— AUS. 

a. Compromise of suit . ) — Robertson 
tj. Beamish (1869), 16 Ur. 676.— CAN. 

f. IJefavlt of assignees of equity of 
redemptum .] — Campbku. v. Robinson 
(1880), 27 Or. 634.— CAN. 

g. Of dispute as to rate of interest .) — 
A rat(^. will not bo deprived of bis 
costs In a redemption suit made 
necessary by a dispute os to the rate 
of interest to which ho was entitled. — 
Thomas v. Girva.n (No. 1) (1896), 1 
X. B. Eq. Rep. 314.— CAN. 

h. Unnecessary party joining of own 

a«yW.l— CocKSUUTT Co. o. 


Bkdinopk (Sask.) (1922), 70 D. L. R. 
514.— CAN. 

k. Persf/nal liabilUy of morigagor.y—^ 
It is contrary to tlio scheme of the 
Transfer of l^roucrty Act to make the 
mtgor. personally liable for costa in any 
case before the sale proceeds have 
proved insufficient to satisfy tlio xntge. 
claim. — Kamalamma v. kamandur 
Narasimiia Charlu (1907), 1. L. R. 30 
Mad. 464.— IND. 

l. .1 — Gosts iocurrod in proceed- 

logs in execution of the final uooreo in 
a mtge. suit are not chargeable against 
the mtged. property, but are payable 
by the lodgment debtor personally. — - 
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Sub-sect S, A. dt B.] 

the mtgor. subsequently incumbered his property. 
The first mtgee. filed this bill against the mtgor. 
& all the subsequent claimants, for a sale under the 
power, when the property produced less than the 
amount of the first mtge. : — Held : the subsequent 
incumbrancers were nevertheless entitled to their 
costs out of the produce. — ^Alston v, Parker 
(1835), 5 L. J. Oh. 3. 

4166. .] — On a suit brought by a first 

mtgee. with power of sale, for the sale of the mtged. 
premises, in this ct. : — Held : the subsequent 
mtgees. were entitled to their costs, although a 
sale had been ordered with their consent, & the 
produce of the sale had not been sufficient to 
satisfy the first mtgee. — Cooke v. Brown (1840), 
4 Y. 4& C. Ex. 227 ; 9 L. J. Ex. Eq. 41 ; 160 E. B. 
989. 

4167. Effect of motion by puisne mortgagee 

— How costs paid.] — In a suit for foreclosure & 
redemption by one of several successive mtgees., 
upon motion by a subsequent incumbrancer, the 
bill was ordered to be dismissed with costs against 
all other defts., without j)rcjudice to any other 
suit, ui)on jjayment by deft, moving of a cei-tain 
sum of money into ct. on or before a certain day, 
such money to be invested & accumulated. Pltf. 
to pay the taxed costs of all the other defts., & to 
have them over from deft, moving, who was 
ordered to pay to pltf. & other defts. their costs of 
this application ; <fe deft, moving, by his counsel, 
undertaking to indemnify pltf. against any pro- 
ceedings which might be taken in the meantime by 
any part/y for redeeming pltf.’s securities, a 
reference was directed, to ascertain what was due 
to pltf. for principal & interest ; & the taxing 
master was ordered to tax his costs & those of the 
mtgees. other than deft, moving, who, as well as 
pltf., were to have liberty to apply. — Jones v. 
Tinney (1845), Kay, App. xlv ; 09 E. B. 336. 
Annoiaiwn : — ^Reld. Paynter v, Carew (1854), Kay, App. 

xxxvl, 

4168. Costs of executors & devisees of mortgagor 
— Mortgagee proving in administration action — 
Security deficient.] — A mtgee. of freeholds with 
power of sale, by deposit of deeds, of lease- 
hold premises, having failed after repeated trials 
to sell under his power, filed his bill for fore- 
closure, or for a sale of the mtged. property, 
against the exors. & devisees in trust of the mtged. 
premises und<»r the will of the mtgor. Pltf. also 
went in & proved his debt in another suit, which 
had been instituted for the general administration 
of the mtgor. ’s estate. The fund, realised under 
a decree for sale made in the suit, was insufficient 
to pay the mtge. debt ; — Held : nevertheless, 
defts. were entitled to their costs out of the fund. 
— Macrae v. Ellerton (1858), 27 L. J. Oh. 777 ; 
32 L. T. O. S. 101 ; 4 Jur. N. S. 967 ; 6 W. B. 
851. 

Annotations : — Distd. Cutfleld v. Richards (1858), 26 Boav. 

241 ; Cook v. Hart (1871), L. U. 12 Eq. 459. 

4160. Defendant having afi^reed to assign mort- 
gage — Transfer not executed.] — A first mtgee. 
having notice that A., a second mtgee. had agreed, 
for valuable consideration, to transfer his mtge. to 
B., but had not executed a transfer, made A. a 
deft, to a foreclosure suit. Before appearing, & 


again immediately after appearing, A. told pltf. 
that he had no interest in the property, & offered 
to disclaim, & being served with interrogatories, 
he put in an answer & disclaimer. Afterwards 
he executed a transfer of his mtge. to B., & pltf. 
then offered to dismiss the bill against him without 
costs : — Held : A., until he executed the transfer, 
was a necessary party, & he was not entitled to 
his costs. — Boberts p. Hughes (1868), L. B. 6 
Eq. 20. 

B. Defendant having No Interest, claiming No 
Interest 

4170. General rule — Defendant entitled to costs.] 

— In a foreclosure suit against an insolvent mtgor. 
& the provisional assignee of the Insolvent Ct. 
who claims no interest, pltf. must pay the costs of 
the assignee & add them to his debt. — ^Weaving 
V. Count (1834), 6 Sim. 439 ; 3 L. J. Ch. 148 ; 58 
E. B. 659. 

Annotation : — ^Refd. Appleby v. Duke (1843), 1 Ph. 272. 

4171. .] — Where in a foreclosure suit 

a deft, by his answer properly disclaims all interest 
in the mtged. property, the ct. will give Iiim his 
costs, to be paid by pltf., & by him added to his 
mtge. debt. — Silcock v, Boynon (1843), 2 Y. & C. 
Ch. Cas. 376 ; 7 Jur. 548 ; 63 E. B. 166. 

4172. .] — Mtgor. devised the mtged. 

estate to a person who did not accept the devise, & 
did not take or claim any benefit under the will. 
A bill of foreclosure was filed against him, without 
any allegation that he had been asked to accept 
the devise. He put in a disclaimer & the cause 
was brought to a hearing : — Held : he was entitled 
to his costs, to be paid by pltf. — Higgins p. 
Prankis (1850), 20 L. J. Ch. 16 ; 16 L. T. O. S. 
358 ; 15 .lur. 277. 

4173. .] — A.’s solr. agreed with B. 

that £1,000 of A.’s money should be advanced to 
B. on a second mtge. of property already in mtge. 
for £1,000. A mtge., dated Feb. 16, 1842, was 
prepared accordingly, & executed by B., no money 
passing. As soon as A. heard of the transaction 
he repudiated it, but agreed to advance £2,000 
on a transfer of the first mtge. & a further charge. 
This was carried out by a deed of transfer & further 
charge, dated Feb. 28, 1842. The deed of Feb. 16 
was not cancelled, but remained in the possession 
of A.'s solr. In 1844 the solr. advised C. to advance 
£1,000 on a transfer of the security of Feb. 16, 
1842. C. paid the money to the solr., who handed 
over to C. the deed, with a memorandum, which 
he had fraudulently induced A. to sign, under- 
taking tiO transfer the mtge. The solr. employed 
the money for his own purposes. In 1848 the 
solr., by fraud, induced A. to execute to C. a deed 
of transfer of the mtge. of Feb. 16, 1842, & to sign 
a receipt for the £1,000. This deed contained 
words sufficient to pass the legal estate, which A. 
liad in him by virtue of the deed of Feb. 28, 1842 : 
— Held : (1 ) A. must pay all the costs of the suit 
instituted by C. to obtain her rights, except the 
costs of the mtgor. & those of a deft, who ought 
not to have been made a party ; (2) the mtgor. was 
to blame in not having taken care, that the deed 
of Feb. 16, 1842, was cancelled, & he therefore 
must bear Ms own costs. 

Deft., who had been a mtgee. of the equity of 
redemption of the property, disclaimed by his 


Hbt Ram V. Raja Dutt Prasad (1926), 

I. L. R. 48 All. 682.— IND. 

m. Addition of parHea .] — In a re- 
demption suit, pltf. as a sronoral rule 
must pay the ooets of all nooeBsary 
partleB.— Wynne v. Brady (1848), 5 
jl. Eg. R. 23».~qB. 


n. Plaintiff paid before bill filed .] — 
Gosts of a redemption suit inetltuted 
by a puisne inoumbranoer aflrainst a 
mtfireo. in possession, given to the 
mtgee. up to the filing of his answer, & 
against him afterwards ; he having 
been, before answer, overpaid the sum 
due to him at the fiUug of the bill ; the 


balance being against him ; Sc Us con- 
duct being against oonsclenoe. — SxAoa 
e. Fbizsll (1846), 8 Jo. Sc Lat. 383.— 
IR. 

o. Untenable defence.] — Guardian 
Assurance Co. v. Avonmobk (Lobd> 
(1873), 7 I. R. Eq. 49& — IR, 
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answer, stating that his mtge. had been satisfied 
before the bill was filed, &>, if any application had 
been made to him before making him a party, he 
would then have disclaimed : — Held : he was 
entitled to his costs. — H iorns r. Holtom, Port- 
NUM V. Holtom (1852), 16 Beav. 259 ; 20 L. T. 
O. S. 188 ; 16 Jut. 1077 ; 51 E. R. 778, 

4174. .] — If a disclaiming deft, shows 

that he never had & never claimed any interest, 
or, having an interest, that he had disclaimed or 
offered to disclaim before the institution of the 
suit, he is entitled to his costs. But if, having an 
interest, he neither disclaims nor offers to disclaim 
till he puts in his disclaimer, he is not entitled. 
These rules prevail, though pltf. never applied to 
deft, to disclaim prior to the institution of the suit. 
In a foreclosure suit by second mtgee., a subsequent 
judgment creditor, by his answer, disclaimed all 
interest, & stated that he had never been applied 
to by pltf. to disclaim, previously to the filing of 
the bill ; but he did not add, that if he had been 
so applied to he would have disclaimed, or that 
he had never claimed an inttirest : — Held : he was 
not entitled to his costs from pltf. — Poitn v. 
Chesteufielu (Earl) (1853), Ifi Beav. 516 ; 22 
L. J. Ch. 630 ; 20 L. T. O. 8 . 288 ; 1 W. H. 217 ; 
51 E, R. 878; subifequent proceedingH (1856), 21 
Beav. 426. 

Annoiatimia : Bellamy v. Brickendoti (1H58), 4 

K. & J. 670 ; CUarko r. Tolemau (1872), 42 L. J. Ch. i.C 

4175. Application of rule— Defendant having had 
interest — Assigning before action.] — A supple- 
mental bill being filed against tlie assignees of 
deft, to the original suit, who had become bkpt., 
they put in their answer, stating that the^ Imd 
re-assigned their interest to bkpt., & disclaiming 
all interest. Pltf. then made bkpt,, who had got 
his certificate, a deft., & he put in his answer 
admitting the re-assignment, A claiming the 
interest which had vested in the assignees. Pltf. 
filed replications to both answers, but no evidence 
was gone into \ -^Held : on the hearing of the 
supplemental suit the assignees were cntitlt*d to 
have the bill dismissiMl as against th<*m, with 
costs, notwithstanding there was no evidence of 
the re-assignment to bkpt. — (iLoVEii v. Rooeiw 
(1847), 17 L. J. Ch. 2 ; 10 L. T. O. S. 302 ; 11 Jur. 

4170 . ,] — In a suit instituted for 

redemption of prior & foreclosure of subsc'quent 
incumbrances, cr<*ditors by judgment ^ by deposit 
of title deeds, who had parted with their inU^mt 
in the si^curities befon^ they were made parties 
to the suit put in their respective answers ilis- 
claiming all interest in the estates mortgaged : 
Held : they were entitled not only to the gtmer^ 
costs of the suit, but also to ilie costs of the 
evidence which one of them had gone into to 
support the statements in hU answer, which had 
been replied to.— U urst v. Hu« 8 T (18i> 2), 18 
Beav. 372 ; 22 D. J. Ch. 538, 548 ; 1 W. H. 10 .> ; 

vlnfS/ritoJif-Beld. «t Bodlngfcia Sc Herrin*'* Contrttct. 

4177 . ( 1 ) In a foreclosure 

suit by mtgees., judgment creditors, who not 
issued execution, were made defts. i-^Held . tney 
were unnecessary parties & havmg disclaimed all 
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interest upon being served with a copy of the bill* 
they were dismissed with costs. 

(2) Other judgment creditors were made defts., 
who, after issuing execution, had assigned away 
all their interest before bill filed & disclaimed by 
their answer : — Held : they were enUtled to their 
costs. — C ork (Earl) r. ftussELL (1871), L. R. 
13 Eq. 210 ; 41 L. J. Ch. 226 ; 26 L. T. 230 ; 
20 W. R. 104. 

Annotation : — .4^ /o (1) Refd. Hatton v. Haywood (1874), 

43 L. J. Ch. 372. 

4178. Trustee never having acted — Costs 

additional to general costs of suit.]— A trustee put 
in a disclaimer to a bill of foreclosure, & set out a 
correspondence to show that he had always 
refused to act : — Held : he was entitled to the 
whole costa, for pltf. might have shown by the 
bill that a simple disclaimer was sufficient.— 
Benbow r. Davies (1848), 11 Beav. 360 ; 60 B. R. 

^ 4179. Judgment creditor not having Issued 

execution— Disclaiming Immediately after service.] 

—Cork (Earl) v. Russell, No. 4177, ante. 

4180. Second mortgage paid off.] — h ore- 

closures bill against mtgor. & second mtgee. After 
bill filc‘d the second mtgee. stotod that ho had 
paid off & offered to disclaim at pltf.’s cost. This 
was refused, Ac the second mtgee. ill<‘d a disclaimer : 
— Held : lu^ was entitU^d to his c^osts. — D ay v. 
GunoEN (1876), 2 Ch. D. 209 ; 46 Ij. .1. Ch. 263 ; 
24 VV. R. 425. 

AnnotaiUm : — Diltd. Lowiii r. Jones (1884), iS3 L. J. Ch. 1011. 

4181. Proper form of disclaimer —Allegation that 
defendant “has not & never bad “ Interest.]— 
HOiCoCK V. Roynon (1843), 2 \ . tfc 0. Oh. Gas. 
376 ; 7 Jur. 548 ; 63 E. H. 166. 

4182. - The pixipor fonn of a dis- 

claimer, to entitle didt. to (’.osts against pltf** W a 
disclaimer of all right Ac inteivst, legal Ac oqui^blo, 
Ac that deft, does not Ac never did claim. There- 
foi*c, where, in a foreclosure suit, deft, statos in 
her answer simply that she “ disclaims all 
right Ac intenrst, Ac pltf. afterwards discovers tliat 
such deft, has, in fairt, no intorest, Ac amends his 
bill so 08 to show that fact ; — Held : deft, was nob 
entitled, on the bill being dismissed as against 
her, to liave it dismissed with costs. — VALE v, 
Mkhideth (1851), 18 .lur. 992. 

4103, ,| — Kiduway V. Kynnbrsley, 

^ 4 I 84 ! VSneffor disclaimer— Whether after action 
brought.! “In suits for redemption to ontltlo a 
deft., who hiis never claimed an inteiMJsb, to his 
costs, hi^ is not be.>uud to show tliat he lias dis- 
claimed, or given notice to tliat elTect, before no 
was made a deft, to the suit. 

A devisee of mtge. listatos, in a suit for redemp- 
tion, disclaimed after the suit iiad l>pon reeved 
against him, denying tliat he ever ^ or claimed 
any interest he was entitled to costo, 

notwithstanding persons who liad acted as his 
solrs. in other matters, on being appUed to by 
pltf 8. before he was made a deft., to know whether 
he claimed an interest, had neglected to return 
an: answer to such applicatmn.— B bixamy v, 
BUICKENDEN (1858), 4 
278. 


K. Ac J. 670 ; 70 B. R. 


PART XVIII. SECT. 8. SUB-SECT. 8.— 
B. 

4176 i. Application of rule~-Drfer^' 
ant having had interMt--A3ngm^ 
before actwn .] — When a 
or othen%i 80 dlspofles of hl» 
security, belniir aware that the intgor. 
parted with 

bound to communicate that inTorn^- 
tion to hla aeaisiiee otherwise, in the 


event of euch ttfwlgnoe filing a bill to 
foreclose aguinat the mtgor., who dl»- 
clalins any Interoiit In the pniperty, 
the mtgee. will to bound to pay the 
coetB of the mtgor. — v. Kobli.n 
(1845), 2 O. 8. 41. — CAN. 

4175 it 'J — ^ mtgor. 

woe mode deft, in a forecloeuro auit. 

appeared thereto & * 

oloil^ng any interest In the property. 


On iiiotioii dismiss the bill M 
against the mtgor. :—JIcld : m pltf. 
either know or hod the means of know- 
ing, before commencing the suit, 
the mtgor. hod conveyed away his 
equity of redemption In the property, 
the mtgor. was entitled to his ooatB . — 
WiLsojI V , Hob.vbrook & McKenna 
(1866), 12 N. B. K. (I Han.) 167. — 
CAN. 
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. 3 . — Coats of foreclomrey sale and redemption : 

Svb-aect. 8, C* dt 2>.] 

4135. .] — Ward v, Shakeshaft, No* 

4196, poat, 

4185, ,]— Cork (Earj.) v. Bussell, 

No. 4177 , ante. 

4187. .]-~Day V. Gudoen, No. 4180, 

ante. 

C. Defendant having Interest disclaiming before 
Action, 

4188. Right to costs.] — Pierson v, Grundell 
(1822), 3 Seton's Judgments & Orders, 7th ed. 
1918. 

4189. .] — Thompson v, Kendall, No. 4216, 

post, 

4190. .] — (1) If a mtgec. by the fr^e of 

his bill seeking a fort^closure, occasions additional 
costs, he must pay them. 

(2) A trustee, having disclaimed by his answer, 
was allowed his costs of suit against pltf., who was 
held to be entitled to be repaid them. — Phillips 
V, Davies (1843), 12 L. J. Ch. 232 ; 7 Jur. 52. 

4191. .] — Ford v. Chesterfield (Earl), 

No. 4174, ante, 

4192. Inquiry to determine date of notice 

of disclaimer.] — A. insisted by his answer that B., 
claimant of the property in question, should be a 
party ; B., on being made a j)arty, stated by his 
answer that he had given notice of disclaimer to A. 
before the suit began, but did not enter into 
evidence ; the ct. cannot determine the question 
of costs on the answers, but may direct an inquiry 
to ascertain when the notice of disclaimer was 
giv(in. — Perkins r. Bradley (1842), 1 Hare, 219 ; 
OJur. 264 ; 00 E. B. 1013. 

Annotations : — Consd. C»iHh i’. Rolchor (1842), 1 Hare, 310. 

Mentd. Fuller v. Heuett (1843), 2 Hare, 394 ; Eaqulmalt 

& Namalino lly. v. Wilson, 11920] A. C. 358. 

4198. Sufllciency of offer to disclaim.] — 

In a foreclosui'e suit, brought by mtgees. against, 
amongst other parties, the assignees of a tenant 
for life who had executed the mtge. deed, the 
assignees, by their answer statcnl, that before & 
since the filing of the bill they had olTerod to pltfs. 
to disclaim by deed, & they disclaimed by their 
answer ; — Held : the assignot^s were entitled to 
their costs. — Lock i\ Lomas (1851), 15 Jur. 102. 

4194. .] — If a deft, seeks by his 

disclaimer to entitle himself to costs, he must 
either say that he has not & never had claimed any 
interest, or he must show that before bill filed 
he had disclaimed in some mannei* which ought 
to have satisfied the pltf., & under circumstances 
wliich either established actual notice of such 
disclaimer against him or showed that with 
ordinary care & prudence he might have had 
such notice (Page Wood, V.-C.). — Kidgway v. 


Kynnersley (1866), 2 Hem. & M. 565 ; 71 E. R. 
583. 

4195. .] — Where a subsequent incum- 

brancer, deft, in a foreclosure suit, offers to disclaim 
or release his interest before suit, he will be entitled 
to his costs. — ^Bradley v, Borlase (1868), 32 
L. T. O. S. 166 ; 7 W. R. 125. 

4196 . Disclaimer before answer — Defendant 

compelled to appear & disclaim by answer.] — (1) A 
mtgee. who answers the bill, but does not then 
disclaim, & who afterwards files an affidavit 
offering to do so, on payment of his costs, is not 
entitled to them. 

(2) A., before service of a copy of the bill on 
him, but after it was filed, undertook to appear. 
Pltf. knew that A. had no interest in the suit, but 
he compelled him to put in an answer. By that 
answer A. disclaimed all interest in the suit, & 
stated that no application had been made to him 
by or on behalf of pltf. before bill filed : — Held : 
A. was entitled to his costs. — Ward v, Shakeshaft 
(1860), 1 Drew. & Sm. 269 ; 2 L. T. 203 ; 8 W. R. 
335 ; 62 E. R. 381. 

Annotation : — Mentd. Taylor v. Roo, [1894] 1 Ch. 413. 

D, Defendant having Interest disclaiming only after 
Action, 

4197. Whether entitled to costs— Defendant 
properly made party.] — Clark v, WiiJtfOT, No. 2970, 
ante, 

4198. .] — Tipping v. Power, No. 4360, 

post, 

4199 . ,] — In a suit by a second mtgee. 

to foreclose & redeem, certain defts., including 
the provisional assignee of the insolvent mtgor., 
disclaimed. They were, however, brought to a 
hearing, A it then appearing that there was 
insufficient to pay the first mtge., pltf. declined 
taking the account. The bill was dismissed as 
against the disclaiming defts., without costs, & the 
first mtgee. alone was entitled to his costs. — 
Gibson v, Nicol (1846), 9 Beav. 403 ; 15 L. J. Ch. 
195 ; 7 L. T. O. S. 108 ; 10 Jur. 419 ; 50 E. R. 
399. 

Annotation .-—Retd. Ohr]y v. Jenkins (1847), 11 Jur. 1001. 

4200. .] — In order to entitle a party 

disclaiming to his costs, in a foreclosure suit, he 
must, on the first notice of the proceedings, inform 
pltf. of his disclaimer. — Whitcombe v, Deakin 
(1846), 7 L. T. O. S. 109. 

4201. .] — The assignee in insolvency 

of a sub-mtgor. disclaimed : — Held : he was not 
entitled to his costs. — Stapijtjrth v, Pott (1848), 
2 Do G. & Sm. 571 ; 64 E. R. 255. 

4202. .1 — In a suit for foreclosure, a 

party interested in the equity of redemption dis- 
claimed & stated, he did not, &; never did, claim 
any interest. The bill being brought to a hearing : 


PART XVIII. sect. 3. SUB-SECT. 3.— 
C. 

4188 i. HigtU to costs .] — Whoro a 
(left., having: an intoivst in the property 
in question in a forecloBure Bult at the 
time of the hlingr of the bill, puts in a 
diBolaimer, ho will not bo entitled to 
any costs. — B brrie v. Macklin (1863), 
1 Ch. Ch. 351.— CAN. 

4188 ii. .] — A person intore«ied 

in an equity of redemption informed 
the nitffoe. before suit that he was 
williiigr to release to him liis Intorosi in 
the property. The mtgree., notwith- 
standing, made him a deft, to a bill for 
sale of the intged. promises, & he filed 
an answer setung forth his willingness 
to release. Sc that he had before suit 
informed the pltf. of such willingness : 
— Held : he was entitled to costs. — 
■Waring v , Hubbs (1866), 12 Gr. 227. — 
CAN. 


4188 iii. .] — To a foreclosure 

bill alleging that deft. C. was the 
assignee of the equity of redemption, 
& was entitled to redeem, deft. C. 
filed a disclaimer & asked to be dis- 
missed with costs : — Held : upon a 
hearing on bill & answer, deft. C. should 
pay the costs occasioned by the dis- 
claimer. — Wilton v , Wilton (1886), 
4 Man. L. R. 227.— CAN. 

4188 iv. .] — ^Where a judgment 

creditor, having registered a memorial 
of Ids judgment, is made a party to a 
suit lor the foreclosure of a mtge. 
given previously by the judgment 
debtor, & disolauns, he is not entitled 
to costs on the dismissal of the bill as 
against him. — ^Nicholbon r. Kkid 
( 1899), 1 N. B. Eq. Hep. 607.— CAN. 

4188 V. .) — There must be 

material before a judge to justify him 
In awarding ooets against an encum- 


brancer who, in what is in effect a 
foreclosure suit, promptly disclaims 
all interest in the land & submits to the 
relief sought. — Q ibhon v , Snaitii 
( 1915), 8 W’. W. R. 247 ; 25 Mon. L. 11, 
278.—CAN. 

4193 Stifflciencv of offer to 

disclaiin.h—To a bill of foreclosure, an 
assignee in Insolvency filed an answer 
8c (Uficlaimer, admitting the statements 
of the bill, & alleging that he was 
willing, & offered before being served 
with the bill, to release his right to the 
property, but not alleging that he had 
made the offer to pltf., or to whoro he 
did make it : — Held : he was not en- 
titled to costs. — Drury v . O’Neil 
(1868), 16 Gr. 123.— CAN. 

4193 ii. .1 — Manitoba In- 

VESTBIENT ASBOON. V. MOORK (1886), 
4 Man. L. R. 41.— CAN. 
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■r> WAS Dot/ ont/itlGd to liis costs.** — 

58; 

4203. -— -— .]-~PaHies properly made defts. 
to a suit in the first instance, & afterwards giving 
notice to pltf. that they do not claim any intei’est, 
are not entitled to their costs, notwithstanding 
such notice was given before putting in their 
answer, unless they have gone on to offer their 
cogent to have the bill dismissed against them 
without costs up to the date of such notice, & it 
rests with defts. to offer such consent, & not with 
pltfs. to ask it. — Talbot v. Kemshead (1858), 
4 K. & J. 93 ; 32 L. T. O. S. 60 ; 6 W. R. 203 ; 
70 E. R. 39. 


An ^ tgti ^: — Polld. Dillon v. Ashwln (1861), 0 L. T. 7i»3 
Reid. Durham v. CrackloH (1862), 11 W. Jl. 138. 

•] — Ward v. Shakesh.\pt, No. 

4196, ante. 


4205. ,] — Where a registered judgment 

creditor, made a deft, to a foreclosure suit, dis- 
claims by answer, the course i.s to dismiss the 
bill against him without costs up to the filing of 
the answer, but with the costs subsequently 
incurred, & it makes no difference that ho has made 
a previous disclaimer by letter, — G owjng r. 
Mowbray (1863), 2 New Rep. 381 ; 8 L. T. 531 ; 
9 Jur. N. S. 844 ; 11 W. R. 851. 

4206. Through own default or negli- 

gence.] ~-A judgment creditor, who8(‘ debt had 
been satisfied but who had not ent.erf‘d satisfaction 
on the rolls, was made a deft, to a for(‘closure suit. 
He disclaimed : — Held : lie wfis not entitled to 
his costs, in consequence of his negligence in not 
entering up satisfaction of his judgment. — 
Thompson v. Hudson (1864), 31 Beav. 107; 55 
E. R. 574. 


4207. —* .]~In 1870, cerUin 

chambers in Gray’s Inn, wore, by deed, assigned 
for the residue of a term of years to deft. A. in 
trust for deft. B. In 1871 B. mortgaged his 
interest in the chambers to jiltf., wlio gave notice 
of her mtge. to A. 

A.’s name was never substitutcnl for that of the 
assignor in the books of the society, A, by an order 
of pension made in 1873, a previous order 
permitting the assignment to A., w'as rctscinded. 
A. gave no notice of this Iatt(?r order to 

To a foi'eclosure bill filed in 1874, by pltf., A. ; 
put in an answer & disclaimer, A claim(*d to 1m* 
dismissed with costs : — Held : A., as he had giv<*n 
pltf. no notice of the order of pension made in 
1873, was not entitled to any costs.— Slipper v. 
Gough (1877), 36 L. T. 92. 

4208, Bill against puisne mortgagee by 

prior incumbrancer.]— A substuiucnt mtgc*e. who. 
in his answer to a bill of foreclosure by a prior 
incumbrancer, disclaims A offers to assign on 
having his costs paid, may be brought to a h(;aring, 

A will not be allowed his costs. — i-/ANi> v, Wck>I) 
(1823), 1 L. J. O. S. Ch. 89. 

4200. .] — In a foreclosure suit by the 

first mtgee. against a second mtgee. A the intgor., 
the second mtgee. discjlaimed, A was bi*ought to 
the hearing of the cause by pltf. : — Held ; jdtf. 
was lx)und to pay the disclaiming })arty his costs, 

A was entitled to add them to tiie mtge. debt. — 
Dalton v, Lambert (1840), 15 Sj. .1. Ch. 208 ; 7 
L. T. O. S. 3. 

4210 . .] — Where, on a bill of fore- 

closure by a first mtgecs against a stjcond mtgee. 

A the mtgor., the second mtgee., by his answer, 
disclaimed, yet pltf. brought the second mtgee. 
to the hearing, no costs were given to the second 
mtgee. on the decree against him, upon the 
preponderance of modem decisions, though, 


formerly, the practice was to give such disclaiming 
second mtgee. deft, his costs, pltf. adding such 
costs to his owTi. — Ohrly r. Jenkins (1847), 1 
De G. A Sm. 543 ; 17 L, J. Ch. 22 ; 10 L. T. O, S. 
155 ; 11 Jur. 1001 ; 63 E. B. 1185. 

ateo. Nos. 4212, 4225, 4220, 

post, 

4211. Declaration by defendants that If 

applied to they would have disclaimed.] — Assignees 
of an insolvent mtgor. are not entitled to the costs 
of a suit for fort'closure, though they by their 
answer disclaim, A say that if they had been applied 
to, they would have released the equity of redemp- 
tion.— C otjjns r. Shirley (1830), 1 Russ. A M. 
638 ; 39 E. R. 245. 

.4nnatations : — Ck>llld. TIioiupKoii r. Kendall (1840), 9 Sim. 
H97 : Hochfon r. Baltor«by (1849), 2 H. L. Cas. 388. 
Refd. Apploby V. Duke (1 84 2). 1 1 L. ,1. Oh, 194 ; Molbouriio 
Bankliur Ourpn. r. Bruu;rhu)n (1S79), 4 App. Cos. 166. 

4212. .1 — In a foreclosure suit by a 

first nitgt‘ 0 . against the lulgor. A puisne incum- 
braiuH^rs, pltf. allegi*d that, application bad been 
made t-o dtdis. to pay the del>tr, inten^st A costs, 
but that they had refusc*d so to do. The second 
intgees., by their ausw<*r A: disclainu'r, alleged that 
no api>lieation had been made tK> them, but that 
had they Imm'u applieil t o t hey would have ndeased 
A discharged all interest. On the suit being 
brought, h) a hearing ; — Held : th(‘y w<*re entitled 
t.(» their costs.- (luUNKY r. .Ia(UvHON (1852). I Hm. 
A G. 97 ; 22 L. .1. Oh. 117 ; 20 L, T. O. S. 176 ; 
17 Jur. 204 ; I W. R. 91 ; 65 K. R. 13. 

Junotntiim — CODld. Ford r. ClicHlcrMcId (1863), 16 Bmv. 

616. 

4213. - ,]- Th(‘ assignees of a bkpt. 

intgor. who bad no assets disiJairtUMl, A said that 
they would have <lisclaim(*d before suit, if any 
applanation had be(*n made to them : — Held : 
nev(‘rUM‘!e8H, tlu'y were not- entith*d to costs. — 
Kohi) ?'. White (1H52), 16 Beav. 120; 51 K. R. 

I 723. 

AnnotulhmB Mentd. B(‘iiham r. Kcaiir ( 1 801 ), 1 John. A H. 
0iS5 ; ('hadwhtk v. Turner (1800), 1 (!li. App. 810; tie 
Monolithic HulldiiJk Co., Taoon v. Tho <;o., 11916J 1 Ch. 
013. 

4214. .] — Ford v. Ohesterftki.I) 

(Earl), No. 4174, ante, 

4215. Defendants consenting to foreclose.] 

— Where a suit for foroclosurin was instituted by 
first intgi'es. against the assignenes of tho mtgor.. 
who was a banknipt, A scjcond mtgees., A the* 
iMwignees l>y tiieir answer stat/cd t hat there wen? 
no assets, A constuit^ul to a fonudosure, but claimed 
their costs : —Held : they were not. entithul to their 
costs. — G aunt v, Allen (1839). 3 .lur. 840. 

4216. Defendants consenting to Join In con- 

veying estate- A distribute assets. I The assignee 
of an insolvent mtgor., wlio by his answer tf> a bill 
of foreclosure disclaimed, A, before* the bill was 
filed, had conwrit-eul te) join in convex ying the estate 
t'O the mtgiir., A had distribuUul the insolvent's 
estate; amongst tlie (;r(;diG>rH, was ordered at the 
hearing t^i be paid his costs of the; suit by pltf. — 
THOMP.SON V. Kkndali. (1840), 9 Sim. 397 ; 9 
L. J. Vh. 318 ; 4 Jur. .551 ; 59 K. R. 4 11. 

AniuAiUvm : Bitd. Apphdiy i;. Duke (1842). 11 L. J. Ch. 

194. 

4217. Disclaimer In answer to amended 

bill.] -Where, in a foreclosure suit, a deft., who 
had' answered, A who had been called upon to 
answer the amended bill, statf.;d in bis further 
answ(*r, that, liaving regard to his fomier answer, 
it w'as unnecc'ssary A vexatious to call upon him 
to answer the amended bill ; A that the costs of 
such answer ought, without reference to the result 
of the suit, to lie paid by pltf. ; the ci. ordered 
such costs to be taxed A paid by pltf., A not to bo 
allowed to him as part of his costs. 
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Sect. 3 . — Costa offorecloaure, sale and redemption: 

Sub-sect. 3, JP. ; aub-aect. 4:^ A., B.dh C.] 

Where no objection had been taken by another 
deft., required under similar circumstances to 
put in a further answer, the ct. refused to make any 
order. — C ocks v. Stanley (1857), 4 Jur. N. S. 
942; 6W. B. 45. 

4218. Costs incurred subsequent to dis- 

claimer.] — Talbot v. Kemshead, No. 4203, ante. 

4219. .] — In a suit for foreclosure, the 

assignees of a mtgor. disclaimed, & offered to be 
dismissed without costs. Pltfs. having brought 
them to a hearing, were ordered to pay their costs 
subsequent to the disclaimer. — Davis v. Whit- 
more (1860), 28 Beav. 617 ; 2 L. T. 687 ; 6 Jur. 
N. S. 880 ; 8 W. B. 596 ; 54 E. B. 603. 

Jnnoiaiitms : — Distd. Maxwell r. Wlghtwlck (1866), L. R. 

Kq. 210. N.F. Clarke v. Toleman (1872), 27 L. T. 599. 

4220. .] — Howkins v. Bennet (1863), 

2 Hem. & M. 567 ; 71 E. B. 583. 

4221. .] — Gowino V. Mowbray, No. 

4205, a7iie. 

4222. .] — Deft, to a foreclosure suit, 

who had assigned pendente lite^ & offered to have 
tlie bill dismissed as against him, without costs 
up to the date of the notice of the assignment, 
allowed his costs subsequent to such notice. — 
Dillon v. Ashwin (1864), 3 New Bep. 359 ; 9 
L. T. 753 ; 10 Jur. N. 8. 119 ; 12 W. B. 366. 

4223. .] — In a foreclosure suit, the 

official assignee of the mtgor. having been made a 
party to the suit, & served with the bill & inter- 
rogatories, wrote to say that he claimed no interest 
wliatever in the subject-matter of the suit, that, 
if an answer was insisted upon, he should apply 
for costs against pltf. The interrogatories not 
having been withdrawn, the official assignee put 
in an answer & disclaimer, & applied at the hear- 
ing for his costs : — Held : as he had not been 
content simply to disclaim, but had put in an 
answer & appeared for the purpose of claiming 
his costs, he was not entitled to any costs. — 
Maxwell v. Wightwick (1866), L. B. 3 Eq. 
210 ; 15 L. T. 348 ; 15 W. B. 304. 

4224. .J — Deft, to a foreclosure suit 

who disclaims will not be entitled to his costs of 
appearing on subsequent proceedings, even though 
served with notice of them. Davis v. Whitmore, 
No. 4219, ante, oxerd . — Clarke v. Toleman (1872), 
42 L. J. Oh. 23 ; 27 L. T. 599 ; 21 W. B. 66. 
Animlatum : — Folld. Lcwiii v. Jones (1884), 53 L. J. Cli. 

1011. 

4225. .] — A x)uisne mtgee. disclaiming 

is entitled to all costs incurred subsequent to 
offer to disclaim. — Greene v. Poster (1882), 22 
Ch. D. 566 ; 52 L. J. Oh. 470 ; 48 L. T. 411 ; 31 
W. B. 285. 

Annotation: — Distd. Lowlii v. Jones (1884), 53 L. J. Cli. 

1011. 

4226. .] — ^A puisne mtgee., who had 


disclaimed in a foreclosure action, appeared on 
motion for judgment. Judgment was given 
against him without costs. — Lbwin v. Jones 
(1884), 63 L. J. Ch. 1011 ; 61 L. T. 69. 


SuB-SECJT. 4 . — ^Where Mortgagee deprived 
OP, OR ORDERED TO PAY COSTS. 

A. Default in Reconveying. 

4227. Mortgagee ordered to pay costs — Redemp- 
tion action — After payment under protest.] — 
Bourkb V. Robinson, No. 3467, ante. 

4228. .] — Graham v. Seal, No. 3469, 

ante. 

4229. .] — Holme v. Fieldsbnd, No. 3529, 

ante. 

B. Unreasonable or Vexatious Conduct. 

4280. General rule.] — Answer of mtgor. cannot 
be read against mtgee. on the subject of costs. 

If the mtgee. was to be deprived of his costs 
for misconduct there must be proof of such mis- 
conduct (Plumer, M.B.). — ^Wright v. Jones 
(1822), Coop. Pr. Cas. 493 ; 47 E. R. 614. 

4231. .] — Dunstan V. Patterson, No. 4102, 

ante. 

4232. .] — Norton v. Cooper, No. 3778, ante. 

4233. .] — COTTBRELL V. STRATTON, No. 4393, 

post. 

4234. .] — Bank op New South Wales v. 

O’Connor, No. 3475, ante. 

4235. Oppressive use of legal process.] — A 
creditor being decreed to reconvey on payment) of 
what was due on an estate in the West Indies, 
acquired by an unconscientious use of legal pro- 
cess, was deprived of costs subsequent to the pay- 
ment of money into ct. — Cranstown (Dord) v. 
Johnston (1800), 5 Ves. 277 ; 31 E. R. 686. 

4236. Withholding accounts.] — Detillin v. 
Gale, No. 4041, ante. 

4237. Unless expenses of production paid.] — 

Norton v. Cooper, No. 3778, ante. 

4238. Usurious contract.] — Where, on a bill for 
redemption, a party is brought before the ct. in 
the character of mtgee., but lias acquired his 
interest in the subject-matter of the suit by an 
usurious contract, he will not be allowed his costs. 
— Johnson v. Williamshurst (1823), 1 L. J. O. S. 
Ch. 112. 

4239. Discharge by mortgagor hindered.] — 
Cliff v. Wadsworth, No. 4035, ante. 

4240. Overstatement of amount due — Accounts 
refused except on payment of expenses of pro- 
duction.] — Norton v. Cooper, No. 3778, ante. 

4241. Joinder of unnecessary parties.] — In a 
foreclosure suit, the parties to the mtge. deed & 
those claiming under them ought alone to be made 
parties. 


PART XVIII. SECT. 3, SUB-SECT. 4.— 
B. 

4230 1. General rule .\ — In cases of 
positive misoonduct on the part of the 
intsree., he may not only be deprived 
of costs, but ordered to pay them. — 
Page v. Ohambbbs (1879), 1 11. & G. 
232.— CAN. 

4230 ii. .] — In an action to en- 

force two land mteres. by foreclosure, 
In default of payment, judi^mont was 
given for pltf. for the amount of 
principal & intorest secured by the 
mtges., subject to be reduced by 
credits allowed to deft. Pltf. was de- 
prived of costs on account of mis- 
conduct. — B urton v. Macpib (1911), 
19 W. L. R. 707.— CAN. 

4230 iii. .] — A mtgee. is always 


entitled to costs, unless there bo 

E ositive misoonduot on his part. — 
lOFTus V. Swift & St. Patrick’s 
Hospital (Governors) (1806), 2 Sch. 
& Lef. 642.— IR. 

4235 i. Oppressive use of legal pro- 
cess .] — ^Where a bill had been fllod on 
a mtge. on which only a small sum for 
interest had become due two days 
previously, Sc deft.*s solr. had called 
at pltf.’s solr.’s office Sc left word that 
he was ready to pay the money, the ct. 
refused pltf. his costs. — ^M cLean v. 
Cross (1871), 3 Ch. Ch. 432.— CAN. 

4235 ii. .) — ^Where a first mtgee. 

has oommenoed a foreclosure suit, Sc 
has obtained an order for foieolosure Sc. 
sale, a second order for foreclosure Sc 
sale will not be granted to a second 
mtgee. in a second action in respect of 


the same lands. Such an order is 
unnecessary Sc oppressive. The second 
mtgee. is not entitled to add to his 
claim the costs of his foreclosure suit. — 
Wentworth v. Walsh, 20 C. L. T. 
340.— CAN. 

4235 iii. .] — Grant v. W’aibh, 

20 C. L. T. 341.— CAN. 

4235 iv. .] — Bank of Hamilton 

V. Leslie (No. 2) (N. W. T.) (1906), 7 
Terr. L. R. 303 ; 3 W. L. R. 401.— 
CAN. 

4236 i. Wiiliholding accounts.}— C as- 
sidy c. Sullivan (1878), 1 L. R. Ir. 
313.— IR. 

42411. Joinder of unnecessary par- 
ties .] — On a motion for a final 
decree. It appeared that several un- 
necessary parties were added in the 
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Part XVIII. — Costs, Charges, and Expenses. 


As against deft., Amelia Horn, I must make 
the usual decree for foreclosure, but I am of 
opinion I must accede to the application of Mr. 
Fischer upon the subject, &, except from that 
decree the costs of the evidence gone into by 
pltf., which, as against dafts. added by amend- 
ment, who are not affected by the mtge. deed, was 
unnecessary, & as respects deft., Amelia Rossiter, 
afteiwards Amelia Horn, was improper, as she 
admitted, without qualification, the full title of 
pltf. In truth, all this evidence was gone into 
for the sole purpose of proving the case of pltf. 
as against the other defts., who had either not 
admitted, or were incapable of admitting, the facts 
alleged by pltf. (Romilly, M.R.). — Audsley r. 
Horn (1868), as reported in 26 Beav. 196; 28 
L. J, Ch. 293 ; 32 L. T. O. S. 202 ; 53 E. R. 872 ; 
on appeal (1859), 1 De G. F. & J. 226, L. C. 
Annotations : — Mentd. Newill t’. Ncwill (1871), L. 11. 12 

Jflq. 432 ; He Adam’s Policy Trusts (1883), 23 Ch. 1>. 

525 ; Re Wilniot, Wilmot <?. Betterton (1897), 76 L. T. 

415. 

4242. Necessity for proof of misconduct.] -— 

Wright v. Jones, No. 4230, 


C\ Unsuccessful Resistance to Claim to Redeem, 

4243. General rule.] — Price v, Beriungtos 
(1849), 7 Hare, 394 ; 16 L. T. O. S. 320 ; 68 E. R. 
163 ; on appeal (1851), 3 Mac. & G. 486, L. C. 
Annotations : — Mentd. .Tacdhs v, llicliards, .lacolw r. I‘(»rtc‘r 

(1854), 18 Beav. 300 ; Elliot r. Ince (1H.'»7), 7 Dc G. M. 
& G. 475 ; York Glass Co. v. Juhb (1925), 134 L. T. 36. 

4244. .]— COWDRY V. Day (1859), 1 GitT. 

310 ; 29 L. J. Ch. 39 ; 1 L. T. 88 ; 5 .Tur. N. S. 
1199 ; 8 W. R. 55 ; 65 E. R. 936. 

4245. .] — Pltf., a second mtgoo., obtaimMl 

the costs of so much of a suit for red(*m])ti<)n as 
had been incurred by defts., th<? first intge(?H. un- 
successfully disputing his rigiits to r(*(h*em. But 
the ct., instead of ordering those c()sts to lx* paid 
to pltf. personally, directed them t-o b(* set oft in 
case of pltf.’s redeeming. — Wheaton r. Graham 
(1857), 24 Beav. 483 ; 53 E. R. 444. 

Annotation : — Apld. Forbes v. Jackson (1882), 19 Ch. 1). 

615. 


4246. .] — Kinnaiud v. Trollope, No. 3468, 

ante. 

4247. Mortgagee wrongfully claiming to be 
owner.] — Mtge., redemption resisttjd, ^ mtgee. 
ordered to pay costs. — Baker v. Wind (1748), 
1 Ves. Sen. 160 ; 27 E. R. 956, L. C. 

AnnotcUion : — Distd. Williams v. Owen (1M40), 5 My. A Cr. 
303. 


4248. .] — Conveyances held upon tin* cir- 

cumstances & answer of deft, to be mtg(‘.s., A not 
absolute conveyances ; & deft, having insistiHl 

upon their being absolute conveyances ; pltfs. 
were allowed to redeem with costs. — E noianij v . 
CODRINGTON (1758), 1 Eden, 109 ; 28 E. R. 649. 

Annotaiions : — ^Refd. Dryden v. Frost (183M), 3 My. 8: c:r. 
670 ; Lincoln r. Wright (1859), 28 L. J. (3i. 705. 

4249. .] — Montgomery v, Callaxo, No. 

3774, ante. 

4250. .]— National Bank of Austra- 
lasia V, United Hand-ix-Hand & Baxd of 
Hope Co., No. 3736, ante. 

4251. .] — Hall v. Heward, Iso. 3737, an/c. 

4252. Subsequent admission of holding as 

mortgagee — Costs up to time of admission.] In 


1850, H. conveyed certain estates to two trustees 
for the benefit of creditors, & Y., who prepared 
the deed, was appointed the solr., & acted in the 
matters of the trust. Y. in Jan. 1857, in reply 
to inquiries on behalf of H. stated that he had, 
in Feb. 1853, purchased interests in the property, 
& was willing, on I’eceiving the amount that 
would be due to him, to deUv’^er up all the deeds in 
liis possession, but limiting the offer to that 
month. The statement of account sent with the 
letter was disputed. Y. refused to furnish a 
copy of the deed of 1850, alleging that the docu- 
ment was his title deed. The original bill of H. 
was filed in Mar. 1859, & wiis dismissed in July 
following, he ivsiding abroad, & not being able 
to comply with an order obtained by Y. requiring 
security for costs. The bill was again filed in 
July, 1862, & i)rayt*d for declarations that Y. 
was a mtgee. in possession & entitled to such sums 
as had been actuallv paid by him, for *iecounts, 
ot<;. On Dec. 6, 1862, Y. put in his answer, 
stating that. h(' (“eased to be the solr. to the trustees 
in Oci. 1852 ; that the int.erest s in the ('states & 
certain i)olici(‘s wi'iv (x>nv^'y(*(l k- assigned to him 
in Apr. 1853 ; that. )u* had iiew'i* sv't ui» any title 
iis purehasiT, but was willing tt> be treated as a 
mtgee. On .Ian. 7, 1863, V. filed a bill for fore- 
closure, to which n. j)ut in an answ(M* in the 
following Mar. H. tlU'd an amended bill in Fijb. 
1863, s-tting forth all th(* coiTespondemm, for the 
pur]>ose of showing that- V. had insisti'd upon his 
posit.ioii of ]>ur(‘hasi*r. A: to that bill Y. filed a 
voluntary answ(‘r in Mar. following : ; 11. 
was (*nt.itl(^(l to ri‘de(un, Y. must pay tlio costs 
of tlu' litigation up U> the t.imo of tiling his answtjr 
in D(‘c. 1862, wlxui he consented to hi* (JOttsidered 
iLS a intgec^. in ))()H.session, At 11. must pay all the 
costs of the 8uV)S(*qu(‘nt lit igation ; & orth^red the 
usual accounts to be t4tk.(‘U. — Yeti’s i\ lIiLTON, 
Ilij.ToN ?’. Skwei.l (1863), 9 li. T. 502 ; 9 Jur. 


N. S. 1273. 

4253. Foreclosure decree obtained colluslvely.l — 

Mtg(H*, resisting the right to nxlemption, on the 
ground of a d(-ci’(‘e of foixailosun^ collusivcly 
obtained, decr(‘(*(I to pay so much of the costs os 
wtis occ.aHioued by liis resistance. -l^ARVEY r. 
Teubuti' (1820), 1 .lac. iV W. 197 ; 37 E. R. 350. 

AnNoiniinns : ~Ap\A. nolicriH r. WlUlaiim (1841). 11 L. J. 
(3i. 6.5; Perkins d. hradicy (1812), 1 Hart;. 219; Pnc(» 
V. BorrliiirUm (1849), 7 Ihirc, 394. Cooid. 

(1853), 16 B(jav. 569 ; PowolJ v. JlolwrtH (1869), 
L. H. U Eq. J69. 

4254. Defence not connected with title ai 

mortgagee.] - ; in a nxhfrription suit, the 

uitg(*(?. will be ord(?r(!(l to pay tin* (josts oceasioned 
by a d(jfenc(s in which )i(‘ fails, not conn(ict«i(l with 
liis title as mtge(^. ItoHEiiTH v. WILLIAMS (1841), 
11 Ij. .1. Ch. 65 ; 5 ,Jur. 1057. 

Ann/iioJinn : — Consd. JlarnnT r. Priestley (1 853), 16 B(5av, 


4265. Refusal on ground of puisne Incumbrancer 

desiring to redeem.! -Mtgee. ndused to allow hte 
8(jcurity to bl^ r(Mli!ern(^d by an assignee of the 
mtgor., on the ground that a siibscsquent ii^iim- 
branc(?r was d(5sirous U) nxh^em himr -Heta; 
this was a ground for making liim pay the costs 
of the suit for nuhmipiion. -ToMLixaox v. Gregg 


(1866), 15 W. R. 51. 


master’s office. The motion was re- 
tased. Sc the costs thus caused were 
deducted from pitf.'s bill.— K ick r. 
Brooks (1859), 1 Ch. Ch. <1. — CAN. 


PART XVIIL SECT. 3, SUB-SECT. 4.— 
C. 

42481. General ruk.}— A mtgee. who 
jmpufrns his mtgor. 's right to redeem 


must, if unsucc(5HHful, pay th(! costs of 
the suit . — lie U.vjibhwooiPh Will 
(1889), 10 N. 8. W*. E(|. 227.— AU8. 

4248 11. .1 — Pltf. alleged several 

grounds for relief which ho failed to 
establish, although he succeeded In 
showing a right to redeem, wtdeh right 
deft, had contested. The ct. refused 
costs to either party up to the hearing, 
St gave deft, the subseguont costs as of 


r(«loniption suit whore the right to 
deem is adrnitlod.— B oswki.l v. 
HAVLEY (1869), 16 Gr. 623. — CAN. 
4247 i. Mortarmc utrong fully claiming 
be oiwwjr.H-A intgiw. who takes a 
wd absolute In fonii, & tiicii fraudii- 
ntly denies the right of redemption, 
ill be made to pay the costs of the 
lit.— L b Taiwe V. Vk Tvyll (1852). 
Gr. 59.5, — ^AN. 
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Mortgage. 


Seci, 3. — Costa of foreclosure ^ sale and redemption: 
Sub-sect. 4, C., D. cfe E.] 

4256. Redemption by surety — Mortgagee retain- 
ing securities for further advances.] — Forbes v . 
Jackson (1882), 19 Ch. D. 615 ; 51 L. J. Ch. 690 ; 
48 L. T. 722 ; 30 W. R. 652. 

AnnitcUiofM : — Mentd. LoweR V. Mangrhan & Pearon (1884), 
Cab. 8c El. 340 ; Lclcestershlro Bankins: Co. v. Hawkins 
(1900), 16 T. L. R. 317 ; Nicholas v. Ridley, [1904] 1 Ch. 
192. 

4257. Redemption by lessee of mortgagor — 
Lease not binding on mortgagee.] — Pltf. brings his 
action undoubtedly on an allegation that deft. T. 
is found to grant him his lease. 1 think there is 
no case for that at all, & if it had been asked for, 
I tliink the judge would have dismissed that por- 
tion of the action with costs. But as regards re- 
demption I think the judge was right in following 
the ordinary course in directing T. to pay the 
costs up to the hearing. I cannot think there can 
be any great costs incurred as a consequence of 
asking for specific performance, when he had no 
right to it (Cotton, L.J.). — Tarn v. Turner 
(1888), 39 Ch. D. 456 ; 57 L. J. Ch. 1085 ; 59 
L. T. 742 ; 37 W. R. 276 ; 4 T. L. R. 735, C. A. 

4258. Whether treated as separate Item — Set-off 
as against other costs of action.] — Wheaton v . 
Graham, No. 4245, ante. 

Unsuccessful claim to tack.] — See Nos. 4260- 

4262, post. 

Unsuccessful claim to consolidate.] — See No. 

4263, post. 


D. Mortgagee setting up Unienedde Claim. 

4259. General rule.] — Moore v. Painter, No. 
3827, ante. 

4260. Unsuccessful claim to tack.] — I am . . . 
of opinion that pltf. is entitled to redeem Brown’s 
mtge. upon payment only of what is due upon 
that security ; & as the whole of this litigation 
has arisen from the claim of deft, to tack his debt, 
which I am of opinion he is not entitled to, he must 
pay the costs up to the hearing, incluchng the 
costs of the hearing. The decree must be varried 
accordingly (Lord Cottenham, C.). — Lacey v. 
Ingle (1847), 2 Ph. 413 ; 41 E, R. 1002, L. O. 

4261. .]— Graham v. Horn, [1866] W. N. 

166. 

4262. .] — An owner of lands in Yorkshire 

mortgaged them to secure repayment of an advance 
of £1,100. The mtgee. registered a memorial of 
his mtge., not stating the amount of it, & after- 
wards he made a further advance, for which he 
received a memorandum of further charge upon 
the some lands, which he did not register. The 
mtgor. subsequently mortgaged the same lands 
to another person to whom he gave no notice of 
the further charge to the first mtgee., merely 
saying that the first mtge. was for £1,100. The 
second mtgee. I'egistei’ed his mtge. & gave notice 
of it to the first mtgee. The first mtgee. having 
refused to be redeemed except upon payment of 
the amount due upon both his mtge. & his further 
charge, the second mtgee. filed his bill for redemp- 
tion : — Held : the second mtgee. was not bound, 
when he found the memorial of the first mtge. 
on the register, to inquire how much was due to 
the first mtgee., & the first mtgee., having refused 
to be redeemed except upon payment of both his 
mtge. & liis further charge, was not entitled to 


his costs of the suit. — Credland v. Potter (1874), 
10 Oh. App. 8 ; 44 L. J. Oh. 169 ; 31 L. T. 522 ; 
39 J. P. 73 ; 23 W. R. 36, L. 0. L. JJ. 

AnnotcUicyns : — CODld. Kinnaird v. Trollope (1889), 42 Ch. 

D. 610. Betd. Carlton Main Colliery Co. v. Clawley, 

(19171 2 K. B. 691. Mentd. Kettlewell v. Watson (1882), 

21 Ch. D. 685 : Rodffer v. Harrison, [1803] 1 Q. B. 161 ; 

Re Calcott & Eivin's Contract, [18981 2 Ch. 460 ; Fullerton 

V. Provincial Bank of Ireland, [1903] A. C. 309. 

4263. Wrongful claim to consolidate.] — Deft. 
& pltf., were respectively first & second mtgees. 
of the A. estate, & deft, was also a mtgee. of the 
B. estate, belonging to the same mtgor. Pltf., 
before action brought, made deft, a definite offer 
to redeem deft.’s mtge. on A. Tliis offer deft, 
refused, claiming to be entitled to consolidate 
his mtge. on B. with his mtge. on A., & requiring 
pltf. to redeem both. Pltf. then brought an action 
for redemption of deft.’s mtge. on A., & to have it 
declared that deft, was not entitled to consolidate : 
— Held : deft, was not entitled to consolidate ; 
&, as the litigation had been solely caused by the 
refusal of deft, to accept an offer rightly made to 
redeem him, deft, should pay pltf.’s costs of the 
action up to & including the trial as well as the 
costs of the appeal. — S quire v. Pardoe (1891), 66 
L. T. 243 ; 40 W. R. 100 ; 36 Sol. .To. 77, C. A. 

4264. Statement of wrong date of taking posses- 
sion.] — (1) When mtgees. have gone into posses- 
sion Sc having sold under powers of sale in their 
mtge. deeds, a surplus remains in their hands, but 
they nevertheless make claims of various amounts 
as due to them from the representative of their 
mtgor., & state a wrong date as that on which 
they have taken possession, they will, in an action 
for redemption brought by the legal personal 
representative of their mtgor. more than nine 
years after his death, to which statutes of limita- 
tion are pleaded, be held by their conduct to have 
forfeited their otherwise absolute right to costs, 
Sc will be given no costs down to judgment, except 
as to a particular issue as to which the action was 
dismissed, but, in such circumstances, will not be 
ordered to pay any costs to that date. 

(2 ) If on taking the accounts under the judgment 
the mtgees., notwithstanding the fraud of their 
agent prevents them ascertaining the tnith, per- 
sist that a balance is due to them, they must pay 
the costs of action subsequent to judgment, sub- 
ject to a set-off of the costs of the particular issue, 
Sc simple intcu'est at 4 per cent, on the surplus 
balance from thcj date when they were overpaid. 

(3) If the balance on taxation of costs should 
prove to be in the mtgees.’ favour, the balance of 
costs ought to be deductcid tmm such surplus 
balance & the interest thereon as at the date of 
the writ in the action, inasmuch as no costs could 
be incurred until the action was commenced, & 
not as on the date when they were first fully paid. 
— Heath v. Chinn (1908), 98 L. T. 855. 

H. Refusal of Tender. 

4265. General rule.] — Shuttleworth v. Low- 
THBR (undated), cited in 7 Ves. at p. 586 ; 32 
B. R. 236. 

Annotations: — ^Refd. Detlllln v. Gale (1802). 7 Ves. 583 ; 

Taylor v. Baker (1818), Dan. 71 : Harvey v. Tebbutt 

(1820), 1 Jac. & W. 197 ; Harmer v. Priestley (1853), 

16 Beav. 569. 

4266. .] — Exceptions to the general rule, 

entitling a mtgee. to costs. 

If the conduct of the mtgee. shows, that, though 


PART XVIIl. SECT. 3, SUB-SECT. 4.— 
E. 

4265 i. OeneraJ rule .] — To relieve the 
mtffor. from liability to oosts be most 
make an nnoondltional tender of the 
amount actually due. — Daionbau v . 


Daonenais (1903), 23 C. L. T. 90; 5 
O. L. R. 265.— CAN. 

4266 ii. .1 — ^A mt«ree. rightfully 

oommenoing an action to enforce his 
mtge. security is entitled to ph>secute 
tiiat action until ho b«s boon paid or 


tendered his money ; 8c he cannot be 
compelled to tax his costs until ho 
gets it. — ^W estern Trust Co. v. Pop- 
ham (1912), 21 W. L. R. 187; 2 

W. W. R. 297 ; 3 D. L. R. 326 : 4 
CAN. 
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repeated tenders should be made, he will not act 
upon them, I would apply the doctrine of law to 

that case (Lord Eldon, C.)* v.T^bcothick 

(1813), 2 Ves. & B. 181 ; 35 E. R. 287, L. C. 
Annotation: — ^Re!d. Dryden v. Frost (1838), 3 My. & O. 
670. 

4267. Tender before action.] — Robarts v. 

Jbfferys, No. 4032, ante, 

4268. .] — Decree against a mtgee. in 

possession, with costs ; a tender having been made 
before suit, &, it having been found, upon taking 
the accoimts with annual rests, which was the 
point in the cause, that nothing was, at that time, 
due to the mtgee. — ^Wilson v, Cluer (1841), 4 
Beav. 214 ; 49 E. R. 320. 

Annotalion : — Refd. Harmor v. Prlostloy (1853), 16 Beav. 
669. 

4260. .] — An incumbrancer, to whom 

a sum, greater than the balance found due to him, 
had been tendered before the bill was filed, ordered 
to pay the costs. — Roberts v. Williams (1844), 

4 Hare, 129 ; 67 E. R. 589. 

Annotation: — Refd. Harmer v. Priestley (1853), 16 Beav. 
569. 

4270. .] — First mtgee., after the usual 

notice given him by the second mtgee. to i*odeem, 
filed a bill of foreclosure. At the end of the ti^mi 
mentioned in the notice, the second mtgee. 
tendered the mtge. money &; costs to the first 
mtgee., which the latter declined to accept: — 
Held : under all the circumstances of the case, 
the first mtgee. was not entitled to the costs of 
the suit after the tender. — Smith v. Green (1844), 
1 Coll. 555 ; 63 B. R. 541. 

Antwtations :—Conad, Payaf^jr v. Carow (18.54), Kay, Ai» j». 
xxxvl. Refd. Harmer v. IMieslIey (1853), 1(> Beav. 569 ; 
Wicks V. Scrivons (1860), 1 .lahn. & II. 215; IVarre r. 
Morris (1869), 5 Cli. App. 227. 

4271. •! — After action brought by 

mtgee., a solr., against mtgor., for his bill of costs 
on ofTecting the mtge., £35 taken out of ct. in 
that action by mtgee., in satisfaction of his demand, 
& after second action brought between tint saiiu^ 
parties to recover the mtge. mont;y, costs in 
that action taxed at £19 16.v. 4d., mtgor. tendered 
to mtgee. principal, interest, sum of £19 16.v. Id. 
& £10, for any other costs & expenses that might 
be due : mtg(‘e., however, refused to reconvey, 
because the bill of costs, the subj<*ct of tla^ first 
action, had not been satisfied, K the? taxed costs 
of the second action were only costs as bittvye<^ri 
party & party. Cpon a bUl filed by mtgor. against 
mtgee., to compel a reconveyance //c/d ; th«* 
mtgee. must pay the costs of the suit. JVIorlev 
V . Bridges (1846), 2 Coll. 621 ; 11 dur. 706; 63 

E. R. 888. ^ , 

4272. .J — When? a mtgcu-. makes an 

unconditional tender to the intgecf. of a sum, ik 
the mtgee. refuses to accept it, he dot;s so at his 
own peril ; & if tlie amount tendcTcd was all that 
was due, the mtgee. must bear the costs of a sub- 
sequent suit for redemption. — Harmer J’* / 

LE^Y (1853), 16 Beav. 569 ; 22 ’ 

L. T. O. 8. 177 ; 1 W. K. 343 ; ol . j 

Annotaiumn Hosken r. (1 ^ 

Ch. 435. Could. Oreemvood v. Sutcliffo, (18J-J J 

4273. .] lloSKEN V. SlNfJOCK, >o. 

^*^4^4. •] — A mtge. of a reversionary 


interest is but a sale of it pro tanto, & is governed 
by the ordinary rules of the court which regulate 
such sales. 

Pltf. mortgaged a reversionary interest in real 
estate to deft. ; but, as it afterwards appeared^ 
the security was made to extend far beyond the 
actual advances. On the occasion of the mt^. 
pltf. employed his own solr. Fending certain dis- 
putes which aioso out of the transaction, pltf. 
offered to pay deft, more than he was ultimately 
held entitled to ; but deft, refused that offer. 
Pltf. then filed a bill to set aside the mtge. ; — 
Held : the mtge. must stand as a security for so 
much only as was actually advanced to pltf. ; 
but deft, must pay the costs of the suit. — Emmet 
t». Tottenham, Tottenham v. Emmet (1865), 12 
L. T.838; 14 W. K. 3. L. C. ^ , 

Annotatuoin : — Montd. Ayli'afcnl v, Morris (1872), 42 L. J. 
Ch. 146 ; Beyiioii r. CJook (1875), 32 L. T. 363. 

4275. — .] — Lewis v, Webber, [1876] 

W. N. 187. 

4276. .] — Bank of N e w South Wales 

r. 0’(\iNNOR, No. 3475, ante, 

4277. Tender at time when mortgagor en- 

titled to pay off. I — On Mar. 15 the solrs. for the 
iiitgors. wrote to t-he solrs. for tht» mtgee* & said 
that they wtTo willing to complete & pay the 
money on 1 lu^ luixt day upon an undertaking being 
given* by tlie solrs. for Hie mtgee. to obtain execu- 
tion of the detid of rtiassignment. On Mar. 16 
there was a meeting at the olTlce of the solrs. for 
the mtgee. t«‘nder was made of the principal S& 
inter(\st up to tliat datcj. In the argument before 
me \i was ult-imat-ely conceded that having regard 
to tht^ authorities it is perfectly clear that on this 
occasion there was a good legal tender of the proper 
amount. 

Well this (tjnder was rrdused, although it was a 
perf< 5 ctly good tcmdtjr. 1 think that when such a 
notice be given or demand made as there was hero 
mere failure to i)ay within or on the day of the 
expiration of tin? three months docs not render 
the nit-gor. liable) to pay iwi additional six months’ 
interest or anything of the kind ; At most certainly 
is this not so wlH?r(? the failure to jiay happens 
or is occasioned in t he manner in which it was in 
the prestint case. ThtU’efore on this point as to 
temler At demand for further interest the mtgee. 
was wrong At has remainttd wrong throughout. At 
she certainly must i>ay tht* general costs of the 
action. . . . 1 think it clear that, even after tender 
improperly refused, it would bo unreasonable that 
the mtgor. should have At make full use of the 
mtgee.’H money without paying any interest. On 
tlie whole I think that, in order te avoid payment 
of intertfst afU^r tender imfiroperly refused, the 
mtgor. must either pay the money into ct., if 
there be any proceedings in which that could be 
done, or keep the money ready, At either make no 
profit, or, if he make profit ... he must account 
for such profit U) the mtgee. (JOYCE, J.). — 
Edmondson v, (Copland, [Hill] 2 Ch. 301 ; 80 
L J. Ch. 5,32 ; 105 L. T. 8 ; 27 T. L. K. 446 ; 65 
Sol. Jo. 520. 

jntMtalion : — Refd. Oralmm v. Soal (1018), 88 L. J. Ch. 31. 

4278. Necessity for express formal tender,] — 

It must be an actual tender to excuse costs. — 


4277 1 . Tender at time v'hen 

mortgnoor entitled to jtay off.] 
contained a covenant for payment oi 
interest by equal quarterly payments 
BO long a» the principal remained un- 
pald.^After the day fixed lor Ptty<nent 
of principal, between ‘w" 
quarterly days for payment of 

months* notice to redeem was 


iriveu. At the end of six iiionthM, 
principal & IntcroHt to date wore 
tendered 6 ^ refuwd by the who 

InHiBtod on hl» right Ut Interest up m 
next quarterly day of payment, on 
bill to rodeem //cW • the ammjrit 
tendered was Bufflclent, Ac the m^or. 
was entitled to his of Hult.j- 

CoNRoy V. Marsh (1871), 2 V. ll. (Lq.) 


93.-~AUS. 

p. Tender of imri of money due — To 
exectUoru of nuirtaagee — Pari atready 
paid Ut one executor. \ — Mtgor. having 
paid ofT part of the principal to one of 
several exoni. of the mtgee., tendered 
the remainder, which the other exort. 
refuBod, InBisting that the whole ram 
was due. On bill for redemption a 
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Sect 3 . — Costa offoreclo8ure,8ale and redemphon: 
Svb-aect, 4. J&.. F, G. ; svb-secta, 5 <fc 6.] 

Gammon v. Stone (1749), 1 Ves. Sen. 339 ; 27 
E. R. 1068, L. C. 

Annotation: — Mentd. Wofflnfirton v. Sparks (1764), 2 Ves. 
Sen. 509. 

4279. Offer without tender.] — The point 

in dispute was, whether a mtgee. was entitled to 
six years’ or twenty years’ arrears of interest. 
Deft., the mtgor., was willing before suit to pay 
the principal & six years’ interest, but made no 
tender. At the hearing the mtgor. succeeded on 
the point of interest : — Held : as there had been 
no tender, the mtgee. must pay the costs. — 
Hodges v, Croydon Canal Co. (1840), 3 Beav. 
80 ; 49 E. R. 34. 

Annotations : — Consd. Kinnaird v. Trollope (1889), 42 Ch. 
D. 610. Mentd. Hunter v. Nockolds (I860), 1 Mac. & Q. 
640 ; Toft V. Stevenson (1854), 6 De G. M. & G. 735. 

4280. Costs of application for stay.] — The ct. 

will not, on staying proceedings under 7 Geo. 2, 
c. 20, in an ejectment brought by a mtgee., compel 
the mtgee. to pay the costs of the rule, because he 
had refused a tender of the sum due. — Doe d. 
Simpson v. Bunn (1838), 1 Will. Woll. & H. 49. 

4281. Motion to dismiss creditor's suit — Tender 
after bill filed.] — Wainwright v. Sewell (1863), 
11 W. R. 5(50. 

F. When Mortgagees fully paid. 

4282. Mortgagee resisting redemption.] — Wood- 
ROJ'T V. Boys (undated), Beames’ Costs in Equity, 
2nd ed. 26, n. 

4283. .] — Wilson v. Cluer, No. 4268, ante. 

4284. .] — In a suit for redemption a mtgee. 

is entitled to his costs, if it be found that any- 
thing was due to him at the filing of the bill, 
although the accounts be directed to be taken 
against him wit/h annual rests. 

Where on a bill for redemption nothing is found 
due to the mtgee., lie must pay the costs of the 
suit. 

Mtgor. obtained a decree for redemption, but 
did not prosecute it, &; died. The mtgee. then 
instituted a second suit against the representative 
of the mtgor. for foreclosure, & a similar decree 
was made. It was found that a balance was due 
to the mtgee. at the institution of the first suit, 
but none at the second. The mtgee. obtained 
his costs of the first suit, but was ordered to pay 
those of the second. — Barlow v. Gains, Morris 
V. IsLiP (1856), 23 Beav. 244 ; 53 E. R. 95. 
Annotation : — Retd. Heath v. Cliluii (1908), 98 L. T. 855. 

4285. .] — Ashworth i;. Lord, No. 3880, 

ante. 

4286. At suit of representatives of deceased 

mortgagor — Mortgagor tenant for life.] — The 

tenant for life of property subject to a mtge. filed 
a bill against the mtgee. in possession, & others 
to redeem the property. The decree made gave 
her a right to redeem & also directed an inquiry 
whether any past rents were due to her from the 
mtgee. in possession in respect of her life estate & 
declared that for what, if anything, should be so 
found due to her she was entitled to a charge 
on the property. After the decree she died with- 
out having redeemed. The suit was revived by 
her personal representativcis, & the inquiry was 
prosecuted, & the chief clerk found that £285 


was due to deceased pltf. in respect of her life 
estate : — Held : her representatives were entitled 
to the costs of the suit. — ^P awley v. Colyer 
(1867), 16 W. R. 114, L. J. 

4287. Payment Into court — Costs up to 

payment In.] — Mtgor. filed a bill to redeem & 
alleged that he had paid off part of the debt. Sc 
prayed an injimction against proceedings at law. 
The injunction was granted until answer, on his 
paying a sum of money into ct. Deft., by his 
answer, denied that the part payment had been 
made to any person authorised to receive the 
money, & on his motion the injunction was dis- 
solved. The money paid in by pltf. was taken out 
of ct. by deft., & when the accounts were taken, 
it was found that deft, had been overpaid. On 
further consideration it was ordered {inter alia) 
that the costs of the suit up to the time when the 
money in ct. was paid out to deft, should be paid 
by pltf. ; that, from that date to the decree, 
there should be no costs to either party, & that 
the subsequent costs should be paid by deft.. 
The taxing master included in the costs to be paid 
by pltf. those of the two motions to obtain & 
dissolve the injunction, &, their lordships decided 
that they were rightly included, as they were 
costs incurred at a time when pltf. was in the 
wrong. — Webbter v. Manby (1869), 4 Ch. App. 
372 ; 20 L. T. 387 ; 17 W. R. 545, L. JJ. 

4288. Costs of proceedings caused by mortgagee 
after payment.] — (1) Mtgee. let in possession by 
mtgor. till he should be paid the sum lent & 
interest, overpaid in two, & holding over thirty- 
four years longer, charged with the balance, & 
interest from the date of a notice to pay the 
receipts to a prior mtgee. 

(2) Only 4 per cent, interest allowed, though 
the overpaid mtgee. had purchased two small 
shares of a prior mtge. on the same estate ■which 
had been paid off with interest at 5 per cent. 

(3) Mtgee. in possession entitled to costs in- 
curred by him in that character, but charged with 
the costs of 8ubse(iuent proceedings, rendered 
necessary by his conduct when overpaid. 

It is a general, but not an universal rule, that 
a mtgee. in possession, party to a suit, is to have 
his costs. — Archdeacon v. Bowes (1824), M‘Cle, 
149; 13 Price, 353; 148E. B.62. 

4289. Costs of proceedings instituted by mort- 
gagee — Sale.] — Binninoton v. Harwood, No. 3886, 
ante. 

4290. Foreclosure.] — Barlow^ v. Gaiks, 

Morris v. Islip, No. 4284, ajiie. 

4291. .] — Seal v. Kemsley, [1883] 

W. N. 122, C. A. 

4292. Payment while proceedings pending — ^Suit 
brought to hearing.] — (1) A. mortgaged to B., & 
the securities were prepared by a firm of solrs. in 
wliich B. was a partner. The firm acted for the 
mtgor. : — Held : B.’s security did not extend to 
the bill of costs of the firm. 

(2) Pending a foreclosure suit, the mtgee. was 
fully paid. He, however, made further claims & 
brought the cause to a hearing. His claim appear- 
ing unfounded, he was ordered to pay all the 
subsequent costs. — Grego v. Slater (1856), 22 
Beav. 314 ; 25 L. J. Ch. 440 ; 26 L. T. O. S. 319 ; 

2 Jur. N. S. 246 ; 4 W. R. 381 ; 62 E. R. 1129. 

Annoiaiions : — Ae to (1) Apld. Field r. Hopkins (1890), 44 
Ch. D. 624. Conid. Wales v. Carr, [1902] 1 Ch. 860. 


reference was made to the master, who 
found that the sum tendered was ail 
tliat was due : — Held : although pltf. 
had thus sustained the substance of 
his bill, vet pltf. & defts. having been 
both guuty of irregularities, no oosts 


should be given on either side. — L ewis 
tJ. Levy (1878), 4 V. L. R. (Eq.) 106.— 
AUS. 

Q. SliaM inevffldency.j — Corn- 

wall V. Brown (1862), 3 Or. 633.— 
CAN. 
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F. 

4282 i. Mortgagee resisting redsmp* 
iion.] — O'Neil v. Innes (1864), 16 
I. Ch. R. 627.— IR. 
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G, Other Cases. 

4298. Assignment of mortgage during proceed- 
ings.] — Where, upon a bill of redemption & fore- 
closure, the mtgee. assigns his mtge., after a decree 
for the usual accoimts, the mtgor. is not to pay the 
costs of the supplemental bill, which is necessary 
to bring the assignee of the mtgee. before the ct. 
— ^Babry V. Wbey (1827), 3 Russ. 465 ; 38 E. R. 
660. 

Annofationa : — Distd. Bartle i>. Wilkin (1836), 8 Sim. 238. 
Reid. Massey v. Moss (1842), 1 Hare, 31U. 

4294. .] — (1) Mtgee. filed a bill of 101*6- 

closure & pending the suit, transferred the mtgc. 
to A. who transferred it to C. : — Held : the extra 
costs thus occasioned were not to be chargtid 
against mtgor. 

(2) Pending a suit, by a first mtgee. to foreclose, 
pltf. obtained a transfer fi*om the second mtgee. : 
— Held : the costs occasioned were cliargeablt^ 
against the estate. 

(3) Mtgee. had been in possession. She trans- 
ferred the whole of her interest, & afterwards 
became insolvent. Her assignees werii made 
defts. to a bill of foreclosure : — Held : their costs 
ought not to be charged on the mortgaged estates 
but on pltf. — Coles v. Forrest, Ward v. Forri^:st 
(1847), 10 Beav. 552 ; 50 E. R. 604. 

4295. Allegations of fraud — Charge unsub- 
stantiated.] — Pltf. must clearly havci the general 
costs of the suit. But a considerable part of the 
costs has arisen from the charges in the bill. . • • 
In those charges I think i)ltf. has wholly failed ; 
& I shall, theK‘fore, in giving him his (josts, except 
all costs occasioned by those charges ; & 1 shall 
declare defts. to be entitled to all their costs 
occasioned by the introduction of sucli charges, 
to be set off against the j)ltfs.’ general costs of th(^ 
suit (Lord CuANWoimi, V.-C.). — West v. Jones 
(1851), 1 Sim. N. S. 205 ; 20 L. J. (^h. 362 ; 61 
E. R. 79. 

4296. General charges.)— A general charge* 

of fraud does not affect the laile as to payment of 
costs by a I’esisting mtgee. — Hayward v. Kearsey 
(1866), 14 L. T. 879 ; 14 W. R. 999, L. C. 

4297. Costs of suit to enforce agreement to pur- 
chase— Completion resisted on ground of mis- 
description— Suit dismissed.] - Peers v. (^ekley. 
No. 4124, ante. 

4298. Costs of further suit after accounts taken.) 

— A decree for fort^closure being made, the mtgc*e. 
after the accounts had been taken, incurred 
further costs in another procetiding : Held : he 
could not, by petition, obtain an order to add th<uii 
to his security. — B arron v. LanC/'Efield (1853), 
17 Beav. 208 ; 51 E. R. 1012. 

4299. Overstatement of amount due.]— Cotteu- 
ELL V. Stratton, No. 4393, jiost. 

4300. Second mortgagee contesting priority of 


first mortgagee.] — Pltfs. must add to their security 
so much of the costs of the action in the ct. below 
as would have been incurred if the action had 
been a simple action for foreclosure & no question 
of priority had been raised & deft, must pay to 
pltfs. the residue of pltf.’s costs in the ct. below 
the whole of the costs of the appeal. — Northern 
Counties op PIngland Fire Insurance Co. v. 
Whipp (1884), 26 Ch. 1). 482 ; 53 L. J. Ch. 629 ; 
51 L. T. 806 ; 32 W. R. 620, C. A. 

Annotatwna : — Mentd. Garnliam r. Skipper (1885), 53 L. T. 
1)40 ; Manners r. Mow (1885), *29 Ch. 1). 7*25 ; National 
Provincial Bank of Knfrland v. .lackson (1880), .13 Oh. D. 

X : Farrand v. Yorkshire Ranking C\). (1888), 40 Ch. D. 
182 : Taylor r. Russell, f 18011 I cHi. 8 ; Isaac v. WorsUni* 
croft (1802), 67 L. T. 351 ; Rrockleshy e. Teuiporanc® 
Permanent HUIk. Hoc., (1803] 3 Ch. 130; Inffham. 
Jones V. Inirham. [18031 1 Ch. 36*2 ; fffarslde v. lilvcrp<>ol 
Ily. l*ermanont Benefit Bldg. Soc. (1807). 13 T. h. It. j 80 ; 
Re Oastcll it Brown, Roper r. CAHU^\\ & Brown. [1808] 1 
Ch. 31.5 ; Oliver r. Hinton. 11800] 2 Ch. 264 ; TayK**! 
London it Comity Banking C*o.. London it County IhuikiuK 
Co. c. Nixon. (10011 ‘2 Ch. ‘231 ; Berwick v. Price (1004). 
74 L. J. C^h. 240 : Cottey r. Xatloiial Provincial Biuik of 
Knjrland (1004). 20 T. L. R. 607 : Ruhen r. Great Fliitra 1 
Consolidated. [1904] *2 K. B. 71*2: Longniau e. Bath 
KiwJric Tramways, 11005J 1 Ch. 640 ; Walker v. Lluom, 
11007) 2 Ch. 104. 

4301. Mortgagee referring to court question of 
amount due - Contention unsuccessful.)- (1) A 

soil*, mlget^ acting as soli*, for himst*lf in a 
redemption act ion is ent itled to costs out of pocket, 
but not to ri‘muneration for personal t4*ouble. 
The objection to the allowance to a dtdti. solr. 
mtgee. of profit costs nc*od not bt* t/aktm at the 
lieariug, but may be* taken b(*fore the taxing 
mastcT afUu* judgment, in tln^ usual form containing 
the common ordt*r for taxat ion of costas has been 
given in a mtgor.’s n^dcMiiption acition, 

(2) A mtgee. does not necessarily lose his right 
t^> costs by bringing before the ct. a question as to 
the amount which is due! to him in respect of 
principal, int<n*est, or costs, (‘veii although ho bo 
unsuccessful in his conUuition (Htihlino, 

Stone r. Lickorihu, ( 1891] 2 C’h. 363 ; 60 L, J. Oh. 
289 ; 64 h. T. 79 ; 39 W. It. 331. 

Jnn.oUiiion:--AH to (\) Refd. R» Doeily. Flnhcr r. Doody. 
llihhcrl V. LJeyd, [1803] 1 Ch. 120. 


SUB'SKCT. 5. 1'AXATION. 
See Sect. 12, 8ub-se<*t, 2, post. 


SiJB-HKCT. 6. Security for Costs. 

4302. Plaintiff suing by next friend Security of 
next friend Insufficient.! In a suit for n'demptlon 
of rt*al estate* of a feme covert suing by her next 
fri(?nd, although Irer liiisband was co-pltf. m the 
suit Held : the i)em>nal st^curity of the nv.xt 


PART XVIII. SECT. 3, SUB-SECT. 4.— 
G. 

4295 1. Alleaaiiaf}^ of fraud — Charue 
ttnotthofan/ta/cd.!— KicHMO.Nii v. Evans 
(1861), 8 Gr. 608.— CAN. 

4296 ii. Engekson r. 

Smith (1862), 9 Gr. 16. — CAN. 

p. Mortgauetranaadion fraudu^.h- 

Although the general 
balance Is found duo to deft, ho will 
receive his costs, still, under the Hpoclaj 
facts In this case, the ct., upon a bil 
by the mtgor. against tl»e exore. of the 
mtiree.. impeaching the whole trans* 

StKS ’toTffi, ordered to 

pay ail the costs of the litig^lon. 
BouTBRr. Bcbnham (1863), 10 Gr. 37 j. 
—CAN. ^ 

t. Coala of defending redemplum 
suit .) — In a suit for foreclosure of a 


nitge., by which the mtgor., in ofldltion 
to otlior property conveyed, usHlgned 
u nitge. given to him by M., pltf. is not 
entitled to recover the costs Incurred 
by lilm in defon<iing a suit for redeinp* 
tion brought against him by the 
assignee of the redemption of AL, in 
wiiicli suit each party was ordered U» 
pay ids own costs. — Bank ok Nkw 
Bbu.nhwjck r. (.Tionk (1867), 12 N. B. 
R. (I Han.) 2*28.— GAN. 

a. Claim for aubaex/uent advanrea— 
Claim abandoned .) — CBt>oKS v. UuuuiiS 
(1867), 13 Ur. 485.— CAN. 

b. Coata of taking new aetvjmni-~On 
payment of taxes by mortgagee — ray- 
meiU not for protedUm of aeourdy.h- 
Mathew v. McLean (Bask.) (1909), 11 
\\\ L. It. 630.— CAN. 

Wrongful forecloaure aet aaide.}-— 
A mtgee., who has wrongfully obtained 


a forecdosure In the Land Titles office, 
which has Uhmi HUbHi«|Ueiitly set aside 
ov the judgment of the ct., is not 
f'utltled to have tiio cNwts of obtaining 
that forecioHure added to his claim on 
Uking tho mige. accx>unt in 

office.— WilJJAMM r. 

W. L. It. 93; 4 W. AV. R. 244 , 12 
D. L. It. 90.— CAN. 

d. Sate proceedinga cf/rUinued by 
nufrigagex mUhotU Icane — After priding- 
ujt ar^.y—He Wi.VNiKBO & Wkstkhn 

749 ; 9 W. W. it. 1360.— CAN. 

PART XVIII. SECT. 3. SUB-SECT. 6. 

Partv retrUleiU out of jurisdidUm. J 
—Where a deft, had by answorli« 
waived ids right to security for oosU 
Sl pltf. assigned ids interest In the 
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Mortgage. 


Sect, 3 . — Coats of forecloeurCt sale and redemption: 

Sub'Secta, 6 <fi: 7. Sects, 4 <fc 6.] 

friend appearing to be insufficient, &> the husband 
being a bkpt., the former must give security for 
costs. — Smith v. Etches (No. 2) (1864), 1 Hem. 
& M. 711 ; 3 New Rep. 457 ; 9 L. T. 767 ; 10 
Jur. N. S. 124 ; 12 W. B. 368 ; 71 E. R. 311. 
Annotaiion : — ^Refd. Boardmoro v. Gregory (1865), 11 Jur. 

N. fi. 363. 

4303. Cross suits by companies — Defendant com- 
pany in liquidation.] — The I. society filed a bill 
against, the M. co. to foreclose a mtge. comprising 
nearly the whole of the effects of the M. co. At 
this time the M. co. was in process of being wound 
up under the supervision of the ct. By leave of 
the ct. in the winding up, a bill was filed in the 
name of the M. co. against the I. society, praying 
that it might be declared that the mtge. deed was 
not binding on the M. co., or its bond-holders or 
shareholders ; but that, if the ct. held it to be good 
security, certain renewed bills might be excluded 
from itis operation, & that it might be declared a 
security only for bills of exchange accepted by 
the I. society ; & that, in estimating the debt 
covered by it, no bills accei^ted by persons or firms 
other than the I. society might be included ; & 
tliat an account might be taken on this footing of 
what was due ; & that the M. co. might be allowed 
to redeem on payment of what should be so found 
due : — Held : the bill was not a mere cross bill ; 
& security for costs must be given ; aenbte : even 
had it been a pure cross bill, security for costs 
must have been given, as it was filed in the name 
of a CO. which was being wound up. — City op 
Moscow Gas Co. v. International Financial 
Society (1872), 7 Ch. App. 225 ; 41 L. J. Ch. 
360 ; 26 L. T. 377 ; 20 W. R. 394, L. J. 

AntMtationa : — Apld. Pure Spirit Co. v. Fowlor (1800), 2.5 

Q. B. 1). 235. Reid. New Fonlx Coinpognle Anou. d’Assur- 

ancos do Madrid v. General Accident, Fire & Life Assce. 

Corpn., [1011 J 2 K. B. 619. 

SeCf generally, Companies, Vol. IX., pp. 680- 
084, Nos. 4638-4667. 

4304. Sale In foreclosure action.] — An action 
having been brought to foreclose an equitable 
mtge., pltf. at the hearing asked for a sale. Defts. 
did not oppose this, but they wished to have the 
conduct of the sale. The parties left it to the 
judge to decide who should have the conduct : — 
HeO, : defts. ought to have the conduct, because 
it was most to their interest to obtain the best 
possible price for the property ; inasmuch as 
defts. alone would be liable for the costs of the sale, 
there was no reason for requiring them to give 
security for the costs. — Davies v, Wright (1886), 
32 Ch. D. 220. 

Annotation Consd. Bi*ewer v. Squaiv, 11892] 2 Ch. 111. 


Sub-sect. 7. — Appeals as to Costs. 
See Sect. 13, 'poai. 


Sect. 4.— COSTS OF COMPLETING SECURITY. 

4305. What may be allowed — Expenses In con- 
nection with copyholds.] — Lane v. King (1799), 
3 Seton’s Judgments & Orders, 7th ed. 1886. 

4306 . Expenses of surrender.] — A. & 


B. were tenants in common in tail of a copyhold 
estate, with cross-remainders between them. A. 
deposited the deeds with C., as a security for money 
advanced to him, &; by a memorandum of deposit 
engaged to surrender his interest when reqmred. 
At the foot of the memorandum B. wrote, I join 
in the deposit.’* A. died without issue, & B. 
thereupon became entitled, as remainderman, to 
the entirety. On a bill by C. for a foreclosure : — 
Held : the charge affected the moiety of A. only 
& B. was bound to surrender such moiety to pltf., 
& to bear the expenses of such surrender. — Pryce 
V, Bury (1854), L. R. 16 Eq. 153, n. ; 23 L. J. Ch. 
676 ; 22 L. T. O. S. 324 ; 18 Jur. 967 ; 2 W. R. 
216, L. C. &; L. JJ. 

Annotations : — Consd. National Provincial Bank of England 

V. Games (1886), 31 Ch. D. 582. Mentd. James v. James 

(1873), L. R. 16 Eq. 153 ; Backhouse v. Charlton (1878), 

8 Ch. D. 444. 

4307. Costs of declaration of trust — From 

mortgagee to cestui que trust advancing loan.] — 

In taxing the costs upon a mtge. transaction, the 
mtgee. is not allowed the expense of a declaration 
of trust from him to a cestui que trust who lends the 
money. — Martin v, Baxter (1828), 5 Bing. 160 ; 
2 Moo. & P. 240 ; C L. J. O. S. C. P. 242 ; 130 E. R. 
1022. 

Annoiaiions : — Reid, lie IladclilTo (18.56), 22 Bcav. 201. 

Mentd. Doc d. Crawley v. Qutterldgo (1848), 11 Q. B. 409. 

4308. Costs of application for stop order — 

Needless application.] — A fund having become dis- 
tributable, & a mtgee., with notice that the parties 
entitled had presented a petition for payment out 
of ct. to the mtgee. &> to themselves, having applied 
for a stop order, was refused his costs of his 
application. — Hoole v, Roberts (1848), 12 Jur. 
108. • 

4309 . Express power to apply In mort- 

gage deed.] — The mtgee. of a fund in ct. is entitled 
to the expense of obtaining a stop order on the 
fund in a case in which he is empowered by the 
mtge. deed to apply to the ct. for that purpose, 
but such expenses are not allowed by the taxing 
master under the common order to tax the costs 
of the mtgee. — Waddilove v, Taylor (1848), 6 
Hare, 307 ; 17 L. J. Ch. 408 ; 67 E. R. 1183. 
Annotation .—Reid. National Provincial Bank of England 

V, Gamcfl (1886), 31 Ch. D. 582. 


Sect. 5.-XOSTS OF ASSERTING OR DEFENDING 
TITLE. 

4310. Of mortgagor.] — G odfrey v. Watson, No. 
3791. ante, 

4311. ,] — Sandon V, Hooper, No. 3823, 

ante, 

4312. Of mortgagee — Defence unjust.] — Mtgee. 
snail not onerate his pledge with costs which he 
occasions by an unjust defence. — Mocatta v, 
Murgatboyd (1717), 1 r. Wms. 393; 24 E. R. 
440, L. O. 

Annotations : — Retd. Allen v. Wedgwood (1845), 4 L. T. O. S. 
492. Mentd. Digby v. Craggs ( 1 7 63), 2 Eden, 200 ; Beckett 
V. Cordley (1784), 1 Bro. C. C. 353 ; Plumb r. Fluitt (1791), 
2 Anst. 432 ; Toulmln v, Stoere (1817), 3 Mer. 210 ; Watts 
V. Symes (1851), 1 De Q. M. Sc G. 240 ; Stevena v. Mid- 
Hants Ry., London Financial Assocn. v, Stevens (1873), 
8 Ch. App. 1064 ; Adams v. Angell (1877), 5 Ch. D, 634 ; 
Manks v, Whlteley, [1911] 2 Ch. 448. 

4313. Equitable mortgagee.] — Dryden t*. 

Fro.st, No. 3676, ante, 

4314. Petition by lessor.] — Jie Butt, 


mtge., the subject of the suit, to a 
party rodent out of the jurisdiction : 
— Held : deft, was entitled to security 
for costs against the new pltf. — 
Thompson «. Callaoan (1870), 3 Ch. 
Ch. 15.*— CAN. 


PART XVIII. SECT. 4. 

I. Jrhai inay be allowed — Coats of en- 
forcifH/ speciM performance of mori- 
yaye .] — Austin v. Officiai, Assignee 
OF Bray (1888), 6 N. Z. L, R. 349.— 

N.Z. 


PART XVIIl. SECT. 5. 

g. Oeticral rule.] — The general rule 
is, that a mtgee. is not allowed to add 
to his mtge. debt the cost of unsuccess- 
ful proceedings at law instituted by 
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Part XVIII. — Costs, Charges, and Expenses. 


Ex p . Vabdy (1843), 3 Mont. D. & De G. 340 ; 1 
L. T. O. S. 433. 

Refd. Mackley v. Pattenden (1861), 7 Jur. 

N. S. 1056. 


4315 

by a landlord, under 6 Geo, 


.] — A copy of a petition 
^ 4, c. 16, s. 75, was 


served upon an equitable mtgee. of the lease 
Held : he was entitled to have his costs of appear- 
ing on the petition paid him by petitioner. — 
Be Wegg, Ex p. Banbury (1843), as reported in 
7 Jur. 660. 

4316. Misrepresentation by mortgagor.] — 

B. being embarrassed, consulted her solr. as to the 
best means of raising money to pay her creditors. 
He suggested that certain leaseholds which had 
been voluntarily settled by her upon trust for the 
benefit of herself & her infant children, might be 
treated as if they belonged to her absolutely & 
mortgaged. The trustees of the settlement, 
however, refused to comply with this arrangement, 
but eventually consented to retire from the trust, 
& to the appointment of new trustees. The mt ge. 
was then ejected, the new trustees giving their 
consent on the understanding that tlie mtgt‘. 
should be confirmed by B.’s children on coming of 
age. The existence of the settlement was concealed 
from the mtgee. at the date of the transaction. Ar- 
on discovering it he took no inunediate steps for 
the recovery of his money ; but subsequently, 
on the children coming of age, & refusing to confirm 
the mtge., he filed a bill, nine years after tlie dis- 
covery, against B., her solr.. A: the old & new 
trustees, praying for a declaration that all Ar each 
were liable to make good the money he had 
advanced: — Held: all of defls. were liable to 
repay him Ids principal, int<?reKt At costs. 
Clark r. Hoskins (1867), 36 L. J. Ch. 6S6 ; 16 
L. T. 730 ; 15 W. 1C 1161 ; on appeal (1868), 37 
L. J.Ch. 561, L. JJ. 

^4nnoicUioTh .* — Mentd. IIcQ-d v. Gould, - (f*, -*>(K 

4317, .]- Somes i \ Martin, (IHS3J W. S , 

^^4318. Interpleader rule.]~l)efi. Ining sued 

for rent aiT(*ar, At having received notice from a 
mtgee. not to pay the rent to pit f., obtained a rule 
for the mtgee. to int<Tplead : the mtgee. having 
declined to apyjear to the rule, the ct,. ordered that 
each party should pay his costs of the rule.— - 
Mitrdocii V, Taylor, (1840), 6 Bing. N. C. 103 ; 
8 Scott, 604 ; 0 L. J. C. T. 188 ; 133 E. B. 116. 

4319. Mortgagee sollcItor—Out of pocket 

expenses.] — Mtgee. who acts as his own solr. in 
a suit in defence of his title, is entitled to costs out 
of pocket only.— ScLATER v. Cottam (1857), -0 
L. T. O. 8. 309 ; 3 Jur. N. 8. 630 ; 5 VV. It. 714. 

Annotaii(ms : — Consd. ^ Donaldson 

Annrvd Re Wallis, Kz p. LickorlKli lo Q. U. J>. 

17^^ Consd. Stone v. LickorDh, [1891] 

Dwjdv, Fl«hor v. Doody, Hlhbcsrt v. DJej^d. [ISddJ 1 Gh. 

129. ‘Refd. He IloberU; (1889), 43 Ch. V. 52. 

4320. Proceedings for construction of will.] 

Testator’s estate proving insufficie*nt, the exors. 

of a mtgee., in whom the legal e,state was vested, 
were held entitled to a first charge upon tiie estate 
for their costs of suit.— H abe^uam y HiDEHAixiii 
(1870), L. R. 9 Eq. 395 ; L. 1. 214 ; 18 W. R. 

427. , 

Annntaiians .—Mentd. lU Speakinan, UuHWorth r. Speakman 

(1876) 4 Ch. D. 620 ; he Gilbert, Daniel r. MatthewH 

(1886)* 54 L. T. 752 ; lie Ilannam, Haddcluey v. Uaniiam, 

I1897]*2 Ch. 39. 

4321. Mortgagor of reversionary Interest— 


ml gee. *8 appearaueo those costs Peing iimu eu 
42.S. A:- tliey must also pay the costs of serving the 
mtgee. with th«^ petition.— /iV Dlive’s Estate 
(1890), 44 Ch. 1>. 316 ; 59 B. J. CJi. 360 ; 62 L. J.. 


himself, & not imdertaken with the 
approval of the mt^or. — 

Trust Sl Loan* Co. of Canada (1884), 
9 O. R. 170.— CAN. 

h. Of mortgaoce — Against BubseQuent 

J. — VOL. MXXV. 


Land sold & purchase-money paid into court.] — 

After payment into ct. by a co. of the purchase- 
money of laud belonging to a tenant for life Ad re- 
maindermen, some of the latter mortga^d their 
reversionary interests in the fund. Upon the 
death of the tenant for life, the owners of the fund 
Ad their incumbrancers presented a jietition for 
payment of tlie fund out of ct. : — -Held : the 
CO. were not liable to pay the costs incurred by 
the mtgees. in proving their incumbrances. — 
Be Gough’s Trusts, Ex p. Great Western Ry. 
Co. (1883), 24 Ch. D. 500 ; 53 L. J. Ch. 200 ; 40 
L T 404 * 32 W. R. 147. 

HJF. /er Olivo’s Estate (1890), 44 Ch. D. 316. 

Retd, lie lluck’w TnwtH (1805). 13 11. 637. 

4322. •] — in settlement 

having been taken compulsorily by a public body 
under Lands Clauses Consolidation Act, 1845 
(c, 18), Ad tlie purchase money paid into ct. a 
reversioner mortgaged his revemionary intei'est 
in the fund. After the deatli of the tenant for 
life a petition was presented for the payment of 
the mon<‘y out of ct. Ad the mtgee. was served 
Held: tlie public body must pay iho costs of 
mtgee. *8 appearaueo those costs being limited^ to 
4li 

mtge<*. 

(1899), 

^tnnotaiion .— Reid. Re ituck’H TruNt« (1895), 39 Sol. Jo. 601. 

See furiher, t:oMPUL80RY 1 ‘uiichasb op liAND, 
Vol. XL, pp. 2(56. 267, Nos. 1867-1871. 

4323. Ejectment by mortgagee- Trespass 

by third person.]- O wen r. (-roikti. No. 3777, 

^^*4324. When paid out of general estate — 

Costs Incurred for benelU of parties entitled to 
property.] — \N’hi‘re a mtgee. has been put to 
expenses in defending the title to the estate, the 
defence b(*ing for the bemdlt- of all parties mierestod, 
he is entitled to (diargcs hirJi expenses against the 
estate; but if Ins title to iha mtge. only is dis- 
puU^d, the costs of his defence should not be 
horm^ by the eslat-e as against parties interested 
in the equity of rediunptioii, unless they can bo 
shown to huv(? «-omurred in or iASsisttal the litiga- 
tion. 1*AHKER r. Watkins (1859), John. 133 ; 33 
J., T. O. 8. 270 ; 79 E. R. 369. 

Mantd Rr KcaiU!, Luinlry r. DeNboroiigu 
"" (1871). L.'R. 12 * WalLcTM i>. Woo«lbrl<l*fo (1878), 

1 7 i). 504. 

4325. Application lor relief from forfeiture 

Mortgagees by sub-demise — Objection by land- 
lord to relief.]- Lessor having ejected an under- 
lessiHj fcjr non-payment of ground-rent, mtgees. 
by sub-diiiuise of the underlease applied for relief 
under the ordinary equitable jurisdiction Ad the 
(\ L. 1*. Acts, claiming a direct lt‘ase for their 
mtge. term, on the; usual conditions. The loBspr 
opposed the application on the ground that tho 
lessee Ad tho assignee of tho head Ic’aso W’oro not 
parties, Ad on oiht;r grounds which failed. 

It appoarf;d that tho lease had b(;on assigned by 
tho h;8Hc.e’s trustee in bkpey. twenty-seven years 
ago. Ad that the lissignee had not been hoard of for 
twenty-six years, Ad could not bo traced : Held : 
the mtgooB. must pay tho costs of the action, except 
HO far as they had been increased^ by the lessor 
resisting thc'ir claim to relief, which increased costs 
must paid 

Morten, [1906] 1 <.'h. 7.19 ; 74 L. J. Ch. 370 , 92 
L. T. 834 ; 53 W . R. 552. 

miooeHiifully oafonclag his claim agaiiut 
the owner, who reawted It, take the 
aarne rank aa the principal aiiiii . — lie 
BAumis's Estatk, llftoKj 1 I. 11. 15. 

— IR. 


incuwtftrartccra. J— IlAKKV v. Stawkll 
(1838), 1 Dr. be Wal. 618.— IR. 

Ijj. Chargee .} — The coata in- 
curred by a person entitled to an 
annuity 5c charge on an 


eatate in 


Y y 
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MoBTQAaE. 


Sect, 5 . — Coats of asaeHing or defending title. Sects. 

6, 7 cfc 8.] 

4826. Successful assertion of priority — 

Deduction of costs of particular unsuccessful issue — 
Justifiably raised.] — Mtgee. is entitled to the 
general costs of an action in which he successfully 
asserts his priority & in which he is guilty of no 
misconduct, & the ct. has no discretion to deprive 
him of such costs ; but the ct. may, where the 
security is deficient, except from such the general 
(josts of a particular issue upon which the mtgee. 
has failed, even though the raising of such issue 
by the mtgee. was perfectly justified. — Deeley v. 
liLOYD^s Bank, Ltd. (No. 2) (1909), 63 Sol. Jo. 
419 ; avhaequent proceedings t 57 Sol. Jo. 168, C. A. 


Sect. 0.~-COSTS OF SPECIAL APPUCAHONS. 

4327. By mortgagee— Petition for sale— Bank- 
rupt mortgagor p, Warry (1815), 19 Ves. 
472 ; 34 E. K. 691, L. C. 

4328. Application for leave to bid at sale.] — 

Where an equitable mtgee. applies for leave to bid 
at the sale of the rntged. premises, the ordinary 
& proper practice is that he should pay the costs 
of the order. — Re Jackaman, Ex p, Kobinson 
(1829), Mont. &M. 261. 

4329. Petition tor liberty to make improve- 

ments.] — An equitable mtgee. permitted, on con- 
sent, to make improvements on the property, & 
to add the amount of the expense to his charge 
on the rntged. estate. — Re Cunnington, Ex p. 
Smith (1837), 3 Mont. & A. 03 ; 2 Deac. 230, Ct. 
of R. 

4330. Not party to suit — Motion with con- 

sent^ of all parties.] — Pltfs. obtained an ex p, 
injunction to restrain defts., a dock co., from pac- 
ing with certain wine, on the ground that it was 
fraudulently corked & marked, so as to resemble 
that of i)ltfs. A prior bond fide mtgee. of the 
wine, who was no party to the suit, moved, with 
consent of all parties to it, for an order enabling 
him to withdraw the existing & substitute proper 
corks, at his own expense, & on payment of defts.* 
charges to take possession of the wine ; — Held : 
he was entitled to the order moved for ; he was 
not bound to pay pltfs.’ costs of the suit ; but 
as he had moved with consent of all parties to the 
suit, he must pay their costs of his motion. — 
PONSARDIN V. Peto, Ex p, UziEDLi (1863), 33 
Beav. 642 ; 3 New Rep. 237 ; 33 L. J . Ch. 371 ; 
9 L. T. 567 ; 10 Jur. N. S. 6 ; 12 W. R. 198 ; 55 
E. R. 618. 

Annotaiion : — ^Mentd. Moot v. Piokoriug (1878), 47 L. J. Ch. 

527 . 

By tenant for life — Land compulsorily purchased 
—Right of mortgagees to costs against promoters.] 

— See Compulsory Purchase of Land, Vol. XI., 
pp. 258, 263, Nos. 1678-1684, 1805, 1806. 


Sect. 7.— COSTS OF RECOVERING DEBT. 
4331. By action — Against mortgagor — Expenses 
properly incurred.] — Mtgee. is entitled to be 


allowed, in account against the mtgor., all expenses 
properly incurred for the recovery of the mtge. 
money. — Ellison v. Wright (1827), 3 Russ. 468 ; 
38 E. R. 647. 

Annoiaiifms : — ^Diftd. Peers v, Coeley (1852), 15 Beav. 209. 

Consd. Merrlman v. Bonner (1864), 10 L. T. 88 ; National 

Provincial Bank of England v. Games (1886), 31 Ch. D. 

582. Befd. Wilkes v. Saunion (1877), 7 Ch. D. 188. 

4332. .] — National Provincial 

Bank op England v. Games, No. 4048, ante. 

4333 . Costs incidental to dishonour of 

bill or note.] — ^A berdeen v. Chitty (1839j, 3 
Y. & C. Ex. 379 ; 8 L. J. Ex. Eq. 30 ; 160 E. R. 
749. 

4334. Against surety — Insolvency of surety 

immaterial.] — Ellison v. Wright (1827), 3 Russ. 
468; 38E. R.647. 

Annotations : — Expld. Peers v. Coeley (1852), 15 Beav. 209. 

Apprvd. National Provincial Bank of England v. Games 

(1886), 31 Ch. D. 582. Refd. Merrlman v. Bonner (1864), 

10 L. T. 88 ; Wilkes v. Saunion (1877), 7 Ch. D. 188. 

4335 . Contract of suretyship subse- 

quent to mortgage.] — ^A customer of a bank 
deposited certain shares with the bank as security 
for a loan, with a memorandum of deposit. The 
bank afterwards obtained judgment against her 
in respect of the debt, when an arrangement was 
made under which her husband guaranteed pay- 
ment of part of it by instalments. The bank sued 
him on his guarantee & obtained judgment with 
costs ; &, although the wife’s debt to them had 
now been satisfied, they declined to retransfer the 
shares to her until these costs were paid. In an 
action by her against the bank to obtain a re- 
transfer of the shares or their value : — Held : 
the action was in effect one of redemption ; the 
costs of the action against the husband were 
properly incurred & the wife was bound to 
indemnify him against them ; & the bank were 
entitled to the benefit of the indemnity & to retain 
the shares till payment of the costs of the action 
against liim, on the principle laid down in National 
Provincial Bank of England v. Games ^ No. 4048, 
ante, — Sachs v, Ashby A Co. (1903), 88 L. T. 393. 

4336 . Against executor of mortgagor.] — 

Mtgee. is not entitled, as against the devisees of 
the rntged. estate, to be paid the costs of an action 
on the mtgor. ’s bond, brought by him against the 
extrix. of the mtgor. — Lewis .Tohn (1838), 9 
Sim. 366 ; Coop. Pr. Cas. 8 ; 7 L. J . Ch. 242 ; 59 
E. R. 398. 

Afinotation : — Dbtd. National l^rovincial Bunk of Erigluncl 

V. Games (1880), 31 <jh. D. 582. 

4337 . Combined with foreclosure action.]— 

Farreu V. Lacy, Hartland & Co., No. 3702, a?i/e. 

4338. Costs of execution— Mortgagees of property 
having joint fiduciary character.] — There being 
two mtgees. having a joint fiduciary character, the 
costs of one solr. only will be allowed. 

Bkpt. owed to one creditor £370, to another £267 , 
& they had commenced proceedings against him. To 
induce them to stay proceedings, he gave them a 
second mtge. on property, at Torquay, already in- 
cumbered with a debt of £1,000, empowering them, 
“ or either of them,” to proceed to sale, in the event 
of the money not being forthcoming on a certain 
day, & to apply the proceeds in the payment of 
their debts & of the costs in the actions which had 
been begun, dividing it between them pari passu % 


PART XVlll. SECT. 6. 

l. Summary rc/crcncc.] — Where a 
pltf. moves for a summary reference, 

seeks to deprive the mtgree. of his 
costs, a ease should be made for that 
relief upon the pleadings, & the ques- 
tion of oosts should beincluded In the 
reference to the master. — ^L onq v. 
Glenn (1864), 6 Or. 208. — CAN. 

m. Payment of money out of court .] — 


Whore deft, refused to consent to pay- 
ment of the mtge. money out of ct., 
pltf. obtained an order for such pay- 
ment, but at his own oosts. — Bernakd 
V. Allen (1866), 2 Ch. Ch. 91.— CAN. 

n. Payment of money into cottri .] — 
Where mtgees. nod a surplus In their 
hands after a sale under their mtge., & 
S. olalmed the sunilus, but refused to 
give Buoh proof as the mtgees. required 


of his title thereto : — Held : as the 
xiitgces. had acted reasonably in re- 
quiring proper proof, &, falling to get 
It, h^ paid the surplus Into ct., they 
W'ere entitled to their costs of so doing. 
— Kinosland (1879), 8 P. R. 77.— 
CAN. 
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according to the amount of their respective claims, i 
The money was not paid ; judgment was entered | 
up upon both actions, & an execution levied, which I 
was rendered abortive by the issue of the fiat 
before the sale : — Held : the mtgees. were not | 
entitled to their interest up to the date of the sale ' 
of the property, nor to the costs of the execution, 
on the ground that they had a right to avail 
themselves of every means to secure pajmient ; 
& they had no right, as mtgees., to employ two 
Bolrs., upon the ground that the power of sale was 
to both or either of them, ^ that they were 
interested in different proportions. — Re Luiutfoot 
(1861), 18 L. T. O. S. 54. 

4339. Administration — To deceased mortgagor.] 
— Mtgee. having been at gi'eat charges to defend 
a suit at law, brought by the heir of the mtgor., 
who^ endeavoured to defeat the mtge. by an 
entail, but could not prevail ; upon a bill afttu*- 
wards brought by the heir to riMic'cm, the mtgee. 
aUowed his full costs expended in that suit, & not- 
tied down to the costs iaxt^d. jVllowed also coats 
in taking out administration to the mtgor., as 
principal creditor. — Ramsden v. LANcaaiY (ITO.'i), 
2 Vern. 536 ; 1 Eq. Cas. Abr. 328 ; 23 E. K. U47. 
Annotation : — Refd. Huut v. Fowiien (ISici), i) Vos. 70. 

4340. Importance of stating on bill 

fact of proceedings.] — Ward v. Barton, No. 4053, 
ante, 

4341. To incumbrancer under will of mort- 

gagor.] — Mtgee. allowed the costs of procuring 
administration to an incumbrancer under the will 
of the mtgor., as a necessary party to the for<^- 
closure. — Hunt v. Fownes (1803), 0 Ves. 70 ; 32 
E. R. 527, 

Annotaiiona : — Distd. Ward v. Barton (1841), 11 Sim. 

Mentd. KubkoI v. Buchanuu U Siiu. 1C7. 

4342. By mortgagor to perfect title to 

security — No request by mortgagee.]— Mtgor. who 
has taken out letters of administration which 
were necessary to jx-Tfec^t tht? title to the rntged. 
property, is not therefore? entitled to be paid out 
of the rntged. property the expeuw-s of so doing. — 
Saunders v. Dunman (1878), 7 Ch. lb 825 ; 47 
L. J. Ch. 338 : 38 E. T. 410 ; 20 W. U. 307. 

.—Mentd. He LdmIIc:, LchUo r. 

•23 Ch. D. ; Fttlckc v. .SeottlriU Irniioriul IriMCAj. 

34 Ch. D. 334. 

Partition actions.]— -Sec pAitTiTKiN. 


Sect. 8.->C0STS OF SUCCESSIVE INCUM- 
BRANCERS. 

4343. Priorities as to costs — Suit undertaken by 
incumbrancer — On behalf of himself & others.] 

Under a bill by a second incumbrancer, a receiver 
being appointt?d, At tlie first incumbrancer takii^ 
the benefit of the suit, the costs are to be paid in 
the first instance, before the demand of the first 
incumbi-ancer.— W hite v. I'eterborougu (Bp.) 
(1821). Joe. 402 ; 37 E. R. 902. 

Annolalitma : — CODSd. Tipping®- Bower (1842), 1 Harr, 405. 
Apld. Amirttrong v. HU>r«r OSja), 14 Beav. j 35. Coosd. 
Fordt*. Cheeterfleld (1850), 21 Bcav. 420. 

4344. .] — (1) Generally, the costs 

of a mtgee. are added to his security, & in what- 
ever rank or order the security stands, hw 

are united to it & form part of it ; but if he 
institute a suit for the administration of a deceascid 
mtgor.. Ids costs those of a pltf. in an ordinary 
adzmnistration suit. 


(2) When a puisne incumbrancer sues for & 
recovei'S a fund for the benefit of all, his costs aw 
paid, in the first instance, out of the fund recovered. 

An estate was greatly incumbered. The first 
charge was an annuity, &, in default of payment, 
the annuitant had a ponver to sell & invest the 
produce in the purchase of a similar annuity. 
The grantor ivserved a power of repurchase. The 
annuitant having sold tlie estat-e, the fifth incum- 
brancer filed a bill to repurchast> the annuity & 
distribute the produce ; — Held : pitf.’s costs wero 
the first charge on the fund, & the costs of the 
other incumbrancers must bo added to their 
securities. — WRiUHTr. Kirby (1857), 23 l^ay. 463 ; 
29 L. T. O. 8. 16 ; 3 Jur. N. 8. 851 ; 5 W. R. 301 ; 
53 E. R. 182. 

Aitnittaiion : — As to (2) Apia. BattAJii, l*ro«ltt & Scott v. 

Durtiuouth Harbour Coiiirs. (18U0), 45 Un. D. ol2, 

4345. Suit to determine priorities dc for 

distribution.] — In an administration suit, all pw>per 
lit uecessaiy parties havt* their (H)sts prior w the 
administration of the fund. But in suits by 
mtgees. to ascc^rtain priorities upon an estate or 
upon a fund pi*oduccd by it, after the proper costs 
of pltf. ai*© paid, the costs of the other incum- 
brancers are added to their securities, lit paid in the 
order of their priorities. — F ord r. (/ 11 Ehtkrfieu> 
(Earl) (1856), 21 Beav. 426 ; 62 E. U. 921. 

.inmrfrt/iim.-. .—PoUd. Wrlglit t?. Kirby (1857). «?: 

Retd. BttlUui, l’rt)ffltt w. Darluioulb Uaibour 

ConirM. (1890), 45 Oil. !>• 81*2. 

4346. .] — With regard to the costs, 

this b(jing a qu(*Htion of priority, tliu usual rule in 
a cast? of this sort, where it- is a mere (|uestiou of 
priority, is for t^acli party to add liis costs to his 
security (EiinTY, .1.). — I^)i.U)CK v. Bands lid- 
intovEMENT (U). (1888), 37 Oil. J). 661 ; 57 L. J. Ch. 
853 ; 58 J.. T. 371 ; 36 W. R. 617. , , . 

^ 47 , -,j - A firm of solrs. who had 

recoveri'il judgm<?nt- against harbour comrs. for tho 
amount t»f a bill of costs, brought an action against 
the comrs. in the Ch. Div. for a declaration that 
tdtfs. were entitled bi> a (iliarge on the proju-Tty ol 
the comrs., enforcement of the ciiarge, an inquiry 
to ascertain A determine the other perBi>ns entitled 
t/o charges, ik the rights of pltfs. A siicdi persons, dC 
for the a}>pointment of a i-eceiviT of the comrs. 
und<*rUking. A receiver was appoiuteii, & judg- 
ment given, dirf?cting an inouiry as to incum- 
brancei-s & th(?ir priorities. The chief elork, m 
answer U) the imiuiry, certified tho priorities, ® 
found tluit pltfs. were entitled to a clinrge subject 
to certain specified Incumbrances & in priority to 
othere. Thei*e was a fund in ct. consisting of 
moneys which had come tcj tho hands of the 
receiver. Upon furihcir considiiration of the 
action ; (1) Commissioners Clauses Act, 

1817 (c. 16), H. 60, was applicable t<j the comrs., 
not only personidly, but os a con>t>w*^ ^ 

that, by virtue of the right of indtunmty conferwjd 
by that tho Comrs., notwithstanding that 

they wore in the position of mtgoi*8., were entitled 
to their costs oi the action as btitween ekdr. of 
client out of the fund in ct. in priority to all other 
parties ; (2 ) according to tlie principles established 
in Ford v. Cheuierfi^ [hurl). No. 4345, (^nie, ^ 
Wriaht v. Kirby, No. 4344, anU, pltfs. were entitled, 
in priority to the other parties except tho cotnra., 
to tie paid out of the fund their costs of the action, 
80 far as the other parties except tho comrs. had 
had the benefit thereof in securing the fund m ct. 


PART XVlll. SECT. S. 

p. Priorities as to eosts--SiiU 
inf puisne inoumbrancer.j — In tb© 
absence of special clrcumBtanoes a 
nnisne mUpee. who InutltuteH proceea* 
inga lor sal© Is only entitled to cost® 


with Ills deiiiaud, & In the event of a 
Uetlcieiicy is not entitled to Cfjsts In 
priority to earlier Incunibraiicers.— 
O'Mjsaoukb r. DAi.r, (1917 J 1 1. H. 
341.— IR. 

Costs of suit (o determine prtoriiies.l 


—Henkv r. Kkiui (1914), 3U O. L. It. 
60«; 19 D. L. It. 597; 5 O. W N. 
842.— CAN. 

r. Costs of jtrior incumbrancer — In^ 

. /--.I-.— 1 It'AUMvn 


curred in fanner AJUtt» 

BiueBiCTON (18*28), 2 Mol. 92.— IB. 

T Y2 
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Sect. 8. — Costa of successive incMtnbrancers. Sects. 
9, lOcfc 11 .] 

& ascertaining & determining the rights of the 
parties to it. — ^B atten, Proffitt & Scott v. 
Dartmouth Harbour Comrs. (1890), 45 Ch. D. 
612 ; 59 L. J. Ch. 700 ; 62 L. T. 861 ; 38 W. B. 
603. 

4348. Discretion of court.] — As a 

general rule, the costs in a priority suit follow the 
mtges., but the ct. has a discretion to make a 
different order, & if on appeal the judgment of 
the ct. below is .affirmed, the Ct. of Appeal will not 
vary the order as to costs. — H arpham v. Shack- 
lock (1881), 19 Ch. D. 207 ; 45 L. T. 569 ; 30 
W. R. 49, C. A. 

Aniwtalion^ : — Refd. Tte Cooper, Cooper v. Vesey (1882), 
20 Ch. D. 611. Mentd. Garnham v. Skipper (1885). 53 
L. T. 940 : Re lllohards, Humber v. Richards (1890), 
4.5 Ch. D. 589; Taylor v. Russell. [1892] A. C. 244; 
3’owell r. Ijoudon & Provincial Bank (1893), 62 L. J. Ch. 
795 ; London He County Banking Co. v. Goddard (1897), 
76 L. T. 277. 

4349. Affirmation of order by Court 

of Appeal — Whether order as to costs varied.] — 

Harpham v, Shacklock, No. 4348, ante. 

4350. Suit against owner of legal estate — Acquired 
with notice of prior incumbrance.] — In a suit to 
establish an equitable charge against an owner, 
who had acquired the legal estate with actual 
notice of the existence of the charge, a decree 
was under the circumstances, made in favour of 
pltfs., with costs up to & inclusive of the hearing. — 
Sharples V. Adams (1863), 32 Beav. 213; 1 
New Hep. 460 ; 8 L. T. 138 ; 11 W. 11. 460 ; 56 
E. 11. 84. 

Annotaiims : — ^Mentd. Maxflcld v. Burton (1873), Ij. R. 17 
Eq. 15 ; R. V. Shropshire Union Co. (1873), L. R. 8 Q. B. 
420 ; Taylor v, London & County Banking Co., London 
& County Banking Co. v. Nixon, [1901] 2 Ch. 231. 


Sect. 9.— EFFECT OF INSTITUTION OF 
ADMINISTRATION PROCEEDINGS. 

See Executors, Vol. XXIV., pp. 842, 843, 
867-860, Nos. 8761-8766, 8773, 8940-8942, 8958- 
8964. 


SECT. 10.— ACTION TO REALISE SECURITY 
BY SALE. 

4361. Priority of mortgagee’s costs — Equitable 
mortgage by deposit — Security not completed 
through default of mortgagor.] — Equitable mtgee. 
not entitled to costs on application for sale of 
pledge, etc., though it was owing to bkpt. that no 

regular mtge. was made. — Ex p. (1817), 

2 Madd. 281 ; 66 E. R. 339. 

4362. Under written agreement.] — 

On a petition for the sale of mtged. premises by 
an equitable mtgee. under a written agreement 
for a mtge., petitioner is entitled to costs. — He 
Wells, Ex p. Brightwen (1818), 1 Swan, 3 ; 30 
E. R. 274, E. C. 

4363. Written memorandum.] — 

Equitable mtgee. by a deposit of deeds, with a 
writing expressing the terms of the deposit, is 
entitled, on a petition on bkpey., for a sale, to 
have his costs out of the produce of the mtged. 
property. — Ex p. Trew (1818), 3 Madd. 372 ; 66 
E. 11. 642. 

4354. .] — As it is not disputed 

that there has been a sufficient part performance to 
take this case out of the Statute of Frauds, I 
think the statute should be excluded from con- 
sideration, A; that petitioners are entitled to have 
their costs out of the security, which happens to be 


the rule in the case of an equitable mtge. with a 
written memorandum (Knight Bruce, V.-C.). — 
Re Taylor, Ex p. Cooper (1844), 3 Mont. D. & 
De G. 717, Ct. of R. 

4355. No writing at time of deposit — 

Subsequent memorandum.] — ^An equitable mtgee., 
by deposit of title deeds without writing, exempted 
from paying the costs of his petition, the mtgor. 
having subsequently written a letter directing him 
to hold the deeds, after payment of his own mtge., 
for the second mtgee . — Re Leek, Ex p. Reid 
(1828), Mont. &M. 114. 

4356. No memorandum.] — Where 

deeds relating to freehold & leasehold, property 
were deposited with an equitable mtgee., but the 
memorandum accompanying the deposit merely 
related to the leasehold property : — Held : the 
mtgee. might nevertheless pray a sale of the free- 
hold as well as the leasehold property, subject 
however to the payment of the costs of the sale. — 
Re Evans, Ex p. Robinson (1832), 1 Deac. & Ch. 
119. 

4357. .] — Upon a bill filed to 

enforce an equitable mtge. by deposit without 
memorandum, costs will be ^ven to pltf. as 
against the personal representatives of the mtgor. 
— Connell v. Hardie (1839), 3 Y. &; C. Ex. 582 ; 
160 E. K. 834. 

4358. .] — In equity an equitable 

mtgee., though the mtge. oe without memorandum, 
will be allowed his costs as against the assignees 
of the insolvent mtgor. — K. v. Chambers (1840), 
4 Y. & C. Ex. 64 ; 160 E. R. 917. 

4359. Custom not to give memo- 

randum.] — Equitable mtgee. by deposit of shares 
in a public co. without written memorandum : — 
Held : entitled to his costs, on evidence of custom 
not to give written memorandum . — Re Davies, 
Ex p. Moss (1849), 3 De G. & Sm. 599 ; 18 L. J. 
Bey. 17 ; 13 L. T. O. S. 364 ; 13 Jur. 866 ; 64 
E. R. 623. 

4360. Deficient security.] — In a suit 

by a simple contract creditor, whose debt was 
secured by a deposit of deeds by way of equitable 
mtge., against the exors. & devisees of debtor, 
the mtged. premises were sold, & were not sufficient 
to pay pltf.’s debt. The general assets of testator 
were insufficient to pay his debts & the costs of 
suit. The parties beneficially entitled under the 
devise by their answer disclaimed, but the bill 
was not dismissed against them : — Held : pltf. 
as equitable mtgee. was entitled to the proceeds 
of the sale of the mtged. premises, & the exors. 
of testator were entitled to retain in full out of the 
general assets the debts owing to them by testator, 
&; the residue of the assets should be applied in 
the following order : in payment (a) of the costs 
of the exors., as between solr. & client ; (5) of the 
costs of pltf., including those of the purchaser, 
which pltf. was ordered to pay ; (c) of the costs of 
defts. beneficially entitled under the devise ; & 
(d) of the debts remaining due to pltf. & the other 
creditors, — Tipping v. Power (1842), 1 Hare, 405 ; 
11 L. J. Ch. 257 ; 6 Jur. 434 ; 66 E. R. 1090. 
Annotatiema : — Consd. Hepworth v. Heslop (1844), 3 Haro, 

485 ; Tuckley v. Thompson (1860), 1 John. & H. 126 ; 

Hondersou v. Dodds (1866), L. R. 2 Eq. 532 : Re Marine 

Mansions Co. (1867), L. R. 4 Eq. 601. Retd. Gaunt v. 

Taylor (1843), 2 Hare, 413 ; Silcock v. Roynon (1843), 2 

Y. & C. Ch. Cas. 376 ; Ford v. Chestorfiold (1856), 21 Beav. 

426 ; Talbot v. Kemshead (1859), 32 L. T. O. S. 60 ; 

Re Griffith, Jones v. Owen, [1904] 1 Ch. 807. Mentd. Re 

Rhoades, Exp. Rhoades, [1899] 1 Q. B. 00.5. 

4361. .] — Wade v. Ward, No. 

4163, ante. 

4362. Costs of coming into court — ^To 

make security available.] — The practice of the 
comrs. of bkpts. in not allowing equitable mtgees.. 
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with written memorandum of deposit, to add to 
their security their costs of coming to the ct. to 
make their security available condemned. — Re 
Gawan, JSx p, Barclay (1855), 5 De G. M. & G. 
403 ; 26 L. T. O. S. 97 ; 19 J. P. 804 ; 1 Jur. N. S. 
1145 ; 43 E. R. 926 ; sub nom. Re Barclay, Ex p. 
Gawan, 25 L. J. Bey. 1 ; sub nom. Gawax r. 
Barclay, Ex p. Barclay, 4 W. R. 80, L. C. & 
L. CTJ . 

Annotations : — ^Mentd. Mather v. Fraser (1856). 2 K. & .T. 
536; Whitmore v, Kmpson (1857), 23 Reav. 313; Jte 
Buller, Ex p, Wornald (1860), 2 L. T. 544 ; Kc Walker. 
Exp, Acton (1861), 4 L. T. 261 ; Boydr. Shorrock (1867), 
L. II. 5 Eq. 72 ; Tobb v, Hodge (1869), 38 L. J. C. P. 217 ; 
Begbie v. Fenwick, Fom^ick v. Bogble (1871), 8 Ch. Api*. 
1075, n. ; Gough v. Wood, [1894J 1 Q. B. 713 ; Iteynolds 
V. Ashby, [1904] A. C. 466. 

4363. Claim to prove in administration of 

mortgagor’s estate.] — Mtgeo., whetlier legal or 
equitable, is entitled after the death of the uit gor., 
to prove his whole debt in an administration suit. 
& realise the security for tlie balance which tlie 
general estate may be deficient to satisfy. 

Where an equitable mtgee. liled his bill, praying, 
first to realise his security, & then to prove for t he 
balance only against the general est ate : — Ji eld : 
he was asking lt‘ss than his strict riglits as mtgee., 
& his costs allowed out of the pi-oceeds of tie* 
security in priority to those of the exors.-^ 
Tucklky V. Thompson (1800), 1 .lohn. it 11. 126 ; 
29 L. ,T. Ch. 548 ; 2 L. T. 505 ; 8 W. R. 302 ; 70 
E. R. 689 ; on appeal, 3 L. T. 257, L. J.l. 
Annotation .— Refd. lie Oriental Hotels Co., Perry c. Oriental 
Hotels Co. (1871), L. B. Pi KQ- Pi^i- 

4354 . Suit by first mortgagee with power of 

sale— Lost title deeds.] — A lirst incumbrancer 
having a power of sale, but having lost the title 
deeds, institutes a suit to have tin; estate sold, 
the subsequent incumbrancers are entitled t:> tn* 
paid their costs, although the proceeds of the sale 
are not sufficient to pay what is due to jilt f. 
W’ONTNER V, Wright (1829), 2 Sim. 543 ; m E. Jv. 
800 

AnnMions :-C0Wd. Tipping r. 

405. Apld. Armstrong v. Storcr • 

Macrav v, jiilerton (1858), 27 L. J. t b. < <7. 

4365. Mortgagee consenting to sale— in 

administration suit.]— The mt gee. or incumbi oncer, 
consenting to a sale of the mtged. premiHcs in 
an administration suit, doe.s not th<Teby wait e 
his right to be paid his princopal. inter<*st A costs 
out of the moneys produced by the sale, in P* »>* dy 
to the costs of pltfs in 

Heslop (1844), 3 Hare, 48i> ; 9 Jur. 07 

‘-toriMd. Armstrong r. Storer 14 B^av. 

^"5^57 Ford^Clu^stciJe^^^ , 

ArrMimklnltty(18G4),2l)cG. .1. Abm. 3.i8. 

.] — By an order made, 

with the consent of the mtget^, for 
mtged. property, the money to arise from tlu 
^le was^directed to be applied, in the first f>Iace, 
S parent of the mtgee. :-//cW : it wa« not 
for the ct., by an order made on 
subseauent further consideration, to direct the 
payment of the costs of the sale in priority to the 
mt«^ debt. Semble : the pa>Tnent of the costs 
of Lie of a mtged. estate ought not ^ 
out of the proceeds in priority to the debt of a 


consenting mtgee., whether or not a party to the 
cause. — Re Mackinlay, Ward v. Mackinlay 
(1864), 2 De G, J. & Sm. 358 ; 6 New Rep. 28 ; 34 
L. J. Ch. 52 ; 11 L. T. 320 ; 10 Jur. N. S. 1003 ; 
13 W. R. 65 ; 40 E. R. 414, L. JJ. , 

Annotation : — Re!d. Oriental Hotels Co., Porry v. Oriental 

Hotels Co. (1871), L. H. 12 Kq. 126. 

4357. Deduction of costs of sale.] 

— In a suit to administer a mtgor.’s estate, the 
mtgee., who was not a party, came in & consented 
to a sale. The protluce formed the whole assets, 
& w’as less than the mtgo. : — Held : the mtgee. 
was entitled to the whole fund, after payment of 
the costs of sale. — Dighton r. Withers (1862), 
31 Beav. 423 ; 54 E. H. 1202. ^ t . a 

Ammiaiions Refd. Er Mackinlay (1864), 2 Do 

3.58 ; He Drlimtal HoIoIh Co.. Perry r. Oriental IlotolB Co. 

(1871), 1j. It. 12 K»i. 126. Menid. United lle:iU».ition C-o. 

r. 1. It. ConwH. (ISliS). 79 L. T. 556. 

4368. Mortgagee allowing his rights to be 

determined by suit.]— (1) A crediUirs’ suit was 
instituted for the administration of an estate, 
pltf. being a puism* mtgee.. the bill impeaclimg 
a first mtg<'. ic asking for the rfnilisation of the 
second security. Tlw^ first mtgee., who was a 
i>artv, by his aiiswcu* insisU'd t>ii liis rights. A 
rticeiv'er was appointed by the ct., th<‘ first mtgee. 
not opposing, A lie, iln> mtgi‘e., took no part m, 
although lu* had notice of, th<‘ proi»eedirigs m the 
suit. Claims werc^ set up by strangle’s against the 
estate paramount tin* mtges. A tlu* in tgor. s title, 
which were d«‘feat-ed in proceedings at law instituted 
by ordi‘r of thi^ ct. ; A the receiver was orderecl to 
pay the eostsof thesi* proee<*dingH, witliout |>re.iudico 
to the (luestion how they wen* ultimately to be 
borne. Tiie <‘t. tude n’d a wUe of t he estate, A 
din‘c.U*<l that tlu* first mtgiH*., wliose title to priority 
had been establislujd. should join therein. Iho 
ineomt* of tlu* estati! b(‘< ame insuffliuiuit vo pay the 
int<*rc*st on the incumhranctos, w’henmpoii the first 
mtgee. pr<‘8tuifed a pt*(jtion, praying t u*^ dis- 
charge of tlu* receiv(*r A that he might be let into 
posHi'SRion, hut the ]>etition wiis di8niissc»dr 
Held: the ndgetl. estaG^ was not, as against the 
fti*st. iritgi^i^. liable to the costs of the law pro- 
ceedings of df pending the c*HtaU% nor os against 
him tKi the general (osts of the crciditors ; 

he WHS (‘ntitled to havi^ the recc*ivor discliarged, A 
to bi; let into po88t*HHion without paying any ot 

such costs. . , i , ... 

(2) Whatever may be meant by the expression 
that deft. Iuas mlopti^d a suit. I think that there 
has been no luloption of tlu^ present suit by 
applts. It is one which, among other things, 
sought to impi^ach their security. . . . They 
<l<?f(!nded it, A as it MTf'ctiially (Knioht 

JiKUCE, — I.AX(»T(>N V. DaNUTON (18.>.)), 7 

De O. M. A tj. :«> : « Kq. Hop. UOi ; 34 D- <»• 0>- 
«2.'> : 34 J'. I'- O. S. 31*4 ; 1 .lur. N. H. 1078 ; d 
W R ‘>‘>2 * 44 E. R. 12, L. JJ» 

AnrufUdZ7i : - (irnerally, Eeld. Hr. Pound A HuteddnH (1889), 

42 V\i. H. 402. 


SECT. 11 .— ACTION FOR ACCOUNT. 

4369. Mortgagee selling under P®wfr of sale— 
Action for account of surplus proceeds.]— A., the 


PART XVIII. SECT. 10. 

4365 i. PriorUv of 
Mortgagee consefdino 
ministration 

M 1 L 1 .AB V. Johnston (1888), 23 l*. n. 
Ir. 60. — IR. 

A3UM ii Boss r. 

Ross (1892), 29 L. R. It. 

[18941 1 i! H. 316. 

— IR. 


t. Sale in lieu o//(freelosure--/^otds of 
<i«<Tec.)— Where, on a bill praying tore- 
closure only, a dec:^ for »alc waa 
drawn up, with a direction that the 
mtgor. Hhould pay any deficiency, the 
ct., at the iiwtanco of the nitgor^ four 
years afterwards, ainended the decree 
by striking out this direction, »>ut 
ordered him to pay the 
proceedings 

NOURr. BCLIXx:k (186.5), 12 Or. I.IH.— 

CAN. 


a. Purchaser vHih notice of incum- 
brance — Talcing assignment of mort- 
gagee's judgmeent for sale iXc mortgage^— 
Ao right ogainM vmrtgai^ M 
Kkmpt V. Macaulkv (1883), 9 1 . R. 
582.— CAN. 

part XVIII. SECT. 11. 

4369 i. Mortgagee selling under power 
of sftU—Adicm for acanint of surplus 
jirocce/ls.y—yivOlLUCVUVY v. GRIFFIN 
(1873), 20 Gr. 81. — CAN. 
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Sect, 11 . — Adion for cuicount. Sect. 12: Svh-aeds. 

Id: 2.] 

first mtgee. of a ship, with the sanction & authority 
of B., the second mtgee., sold it & received the 
proceeds, which exceeded the amount due to him : 
— Held : A. was accountable to B. in the character 
of trustee, & A. having insisted that there was a 
deficiency, & Imving neglected to account, & a 
balance having been found against A., in a suit 
by B., A. ought to pay the costs of the suit. — 
Tanner v. Heard (18.57), 23 Beav. 565 ; 29 
L. T. O. S. 257 ; 3 Jur. N. S. 427 ; 5 W. R. 420 ; 53 
E. 11. 219. 

Annntaiicma : — ^Expld. Banner v. Borridigre (1881). 18 Ch. D. 

254. Refd. Charlefl v. Jones (1887), 35 Ch. D. 544; 

WIlllamHi;. Jones (1911), 55 Sol. Jo. 500. 

4370. .] — Where a mtgee. sells under 

his power of sale &, after he has paid himself his 
debts ife costs out of the purchase-money, a surplus 
remains in his hands, it is his duty, if he cannot 
ascertiain who are the persons entitled* to the 
surplus, to set it apart so as to be fruitful for their 
benefit, &■ if he fails to do so he will be charged 
with interest at 4 per cent, from the time of the 
completion of the sale. 

A mtgee. in possession sold under his power 
of sale &> retained surplus proceeds of sale. In an 
action against him for accounts he admitted that 
a sum was duo from him, & paid sUch sum into ct. 
On the taking of the accounts it appeared that a 
considerably larger sum was due : — Held : he 
ought not to be allowed his costs of taking the 
accounts. — Charles v, Jones (1887), 36 Ch. D. 
544 ; 56 L. J. Ch. 745 ; 60 L. T. 848 ; 35 W. R. 
645. 

Jnn^nlaHovJi : — Consd. Heath v. Chinn (1908), 98 L. T. 855; 

WIllianiH V. .lories (1911), 55 Sol. Jo, 500. Mentd. Thorne 

V. Hoard, 118941 1 Ch. 699 : Eley v. Head (1897). 76 L. T. 

39 ; Ife Thorne, 11914) 2 Ch. 438. 

4371. ,1 — The rule that a mtgee. is 

entitled by contract to the costs properly incident 
to a redemption action does not apply to an action 
for account against the mtgee, after he has realised 
liis security by sale. — ^Williams v, Jones (1911), 
55 Sol. .To,' 500. 


Sect. 12.--TAXAI10N. 

Sub-sect. 1, — In General. 

4372. Taxation of bill of mortgagee’s solicitor — 
At instance of mortgagor.] — Upon a petition by 
a mtgor. to tax the bill of the mtgee. ’s solr., after 
payment, the mtgee. must be served, A mtgor. 
seeking to tax the bill of the mtgee. ’s solr. as 
against the solr., stands in the position of the 
mtgee. himself, & if the mtgee. cannot tax it, 
neither can the mtgor. ; but the mtgor. may tax 
it as against the mtgee. for the purpose of diminish- 
ing the amount of his claim. — Re Baker (1868), 
32 Beav. 626 ; 2 New Rep. 151 ; 8 L. T. 666 ; 11 
W. R. 792 ; 56 E. R. 207. 

Annotations : — ^Mentd. He Massey (1865), 34 Beav. 463 ; 
He Foster, Barnato i>. Foster, [1920] 3 K. B. 306. 

4373 . ,] — On the taxation, \mder 

Solicitors Act, 1843 (c. 73), s. 38, of the bill of a 
mtgee. *s solr. at the instance of the mtgor., items 
which the mtgor. would not be liable to pay as 
between himself & the mtgee. must be disallowed, 
even though the solr. woiild be entitled to charge 
them as against his client, the mtgee. — Re Long- 
BOTHAM & Sons, [1904] 2 Ch. 162 ; 73 L. J. Ch. 
681 ; 90 L. T. 801 ; 52 W. R. 660 ; 48 Sol. Jo. 
646, C. A. 

Annotations: — Apld. Re Cohen & Cohen, [1905] 2 Ch. 137. 
Refd. Re Lewis (1904). 49 Sol. Jo. 54. Mentd. Hirst Sc 
Capes & Elsworth v. Fox (1908), 99 L. T. 624. 

4374. Solicitor mortgagee — Negotiation foe — 
Mortgagee’s Legal Costs Act, 1895 (c. 25).] — 

Re Norris, No. 4065, ante. 


Sub-sect. 2. — Foreclosure, Sai.e and 
Redemption. 

4375. What may be allowed — Costs of first mort- 
gagee foreclosing mortgagor — Solicitor & client 
costs.] — The costs which the first mtgee. has been 
put to, shall not be taxed, as in case of an 
adversaries suit, but he shall be allowed all his 
costs & charges, as is done in case of a solr. who 
lays out money for his client ; & the profits of the 
mtged. premises shall be first applied to pay off 


4360 ii. .] — Where umtKoc. 

Hold under a power of sale In hlH mlsre., 
Si tlio intpor. afterwards brought 
action against him for an account. Sc 
piiyniont over to lilm, of the surpiuB 
wliic)) lie alleged wan in the mtgee. 's 
hands, Sc on taking the account it was 
found that a balance of $136 was 
payable to the mtgor.; — Held: the 
mtge<*H. must pay to the mtgor. his 
full costs of suit. — Boulton r. Kow- 
L4ND (1883), 4 O. 11. 720.— CAN. 

4869 iii. .1 — In an action 

for an account by a mtgor., against the 
exors. of a intg’oe. who had sold the 
mtged. promises under the power of 
sale in the mtgo., Sc who had also 
taken proeoedlngs at law, a small 
balance of $10 was found In his favour, 
ntf. having made certain charges 
w'hlch ho failed to substantiate, Sc not 
having proved that an acoount was 
doinandod Sc withheld from him ; &: 
certain special mat ter pleaded by defts. 
being found against him : — Held : 
neither party entitled to costs. — 
Bea'I’Ty V. O’Connor (1884), 5 O. R. 
747.— CAN. 

4369 iv. .) — ^Morton v, 

Hamilton Provident & Loan Society 
(1886), 10 P. R. 636.— CAN. 

4369 V . .) — Giles v. 

Hamilton I^ovident Sc Loan Society 
(1896), 10 Man. L. R. 567.— CAN. 

b. Costs of redemption suit — Neoes- 
aitated by unnecessary action for 
account. — A mtgee. in possession was 
ordered to pay the whole costs of a 


suit for redoniptJou, which had been 
rendered necessary by his insisting 
upon his right to have the accounts 
taken by the ct., where on the accounts 
being taken it appeared that at the 
date of the filing of the statement of 
claim the mlge. debt had in fact been 
paid oil in full. — Brandt v. Utlioy 
(1903), 4 S. R. N. S. W. 42; 21 

N. S. W. W. N. 10.— AUS. 

PART XVIII. SECT. 12, SUB-SECT. 1. 

4372 i. Taxation of bill of mortgagee 's 
solicitor — At instance of mortgagor .] — 
The mtgees. of land having brought 
ejectnieiit, & sold under the power of 
sale, their solr. sent the surplus pur- 
chase money to the mtgor., accom> 
panied by a statement of the amount 
due, in which one item was for ** solr.’s 
costs, $143.” The particulars being 
asked for, he rendered two separate 
bills, one of the ejectment, the other 
of the sale : — Held : the mtgor. was 
clearly a person entitled tc apply for 
taxation. — He Macdonald, Ex p. 
Glass (1863), 3 P. R. 138.— CAN. 

0 . Subsequent mortgagee.] — 

Where a first mtgee. sells under the 
power of sale coutaiued in his mtge., 
a subseQuent mtgee. is entitled to an 
order to tax the first mtgee. *8 costs of 
exercising the power of sale, such costs 
to be taxed as between solr. Sc olient. — 
He Orrrab Sc Mum (1879), 8 P. R. 56. 
—CAN. 

d. ^.1 — Re McDonald, 

McDonald Sc Ma^bb (1879), 8 P. H. 


88.— CAN. 

e. .1 — First mtgees. sold 

under power of sale. Sc paid their 
attorney's costs. A second mtgee. 
was held not to be entitled to the right 
of taxing these costs. — He CJRONYN, 
Kew & Bbti’b (1880), 8 P. R. 372.— 
CAN. 

f. Solicitor ‘mortgagee.] — In a suit of 
foreclosure on a mtge. taken by a solr. 
from his client to secure advances Sc 
costs, the ct. refused to direct taxation, 
there being no overcharge pointed out, 
or any undue pi'essure shown. — Shaw 
V. Drummond (1867), 13 Gr. 662.— 
CAN. 

g. 42 Viet. c. 20 — Wfiether retro‘ 
spective.y—Vt Viet. c. 20, s. 11 (O), 
authorising the taxation of a mtgro.'s 
costs by any party interested, without 
any order to tax, applies to mtgee. 
executed before the passing of the 
Act. — Ferguson v. English Sc Scot- 
tish Investment Co. (1881), 8 P. R. 
404.— CAN. 

h. JVhat costs included.] — Federal 
Life Assurance Co. v. Siddall (1910), 
22 O. L. K. 96 ; 17 O. W. R. 63 ; 2 
O. W. N. 104.— CAN. 


PART XVIII. SECT. 12, SUB-SECT. 2. 

4376 i. What may be allowed — Costs 
of first mortgagee foredosing mortgagor — 
Solicitor dt client coste.]— -C onfedera- 
tion Life Assocn. v. Leier (1908), 8 
W. L. R. 343; 1 Sask. L. R. 131.— 
CAN. 
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those costs, before they go to sink the principal 
{per Cur.). — ^Lomax v. Hide (1090), 2 Vem. 185 ; 
23 E. B. 721. 

4378. Extra costs—Proceedlng by bill In- 

stead of petition.] — Costs will not be given to an 
equitable mtgee. of a bkpt., who seeks by bill 
what might have been obtained upon petition. — 
SUABT « nnrmTXTTxr rifi99\ IT. T O « 19 


upv#u 

V. Toulmin (1822), 1 L. J. 0. S. Ch. 12. 

4877. Proceeding by writ instead of 

summons.] — A mtgee. issued a writ asking for the 
usual order for foreclosure, & moved for tlie 
appointment of a receiver, & on the motion being 
heard, a receiver was appointed. A statement of 
claim was delivered, but the mtgor. liaving become 
bkpt., pltf. withdrew his claim for payment : — 
Held : pltf. should have proceeded by originating 
summons ; the ct. made the usual foreclosure 
order, but directed the taxing maste^r to allow such 
costs as pltf. would have been entitled to if he 
had proceeded by originating summons A: no more. 
— ^Baur V. Harding (1887), 58 L. T. 74 ; lUl W. H. 
216. 

4378. .J~A mtgee. in possession 

brought an action for foreclosure, A: ask(‘d on 
motion for judgment for {inicr alia) an order for 
personal payment by the mtgor. of the amount du(‘, 
but this part of the order was refused: — Held: 
he was entitled to the cost s of the action. At. not 
simply to such costs as he would have rc'ceived if 
he had proceeded by summons. — iluooKiNO r. 
Skewis (1887), 58 L. T. 73 ; 36 W. It. 215. 

4379. .] — ntf. obtained judg- 

ment in a redemption action where d<dt. denied 
the tender, & disputed pltf.’s tith; to r(*deeni : 
Held : pltf. was entitled to such costs only as ho 
would have been entitled to on an origin/iting 
summons contested by deft., A: attended by eoimstd, 
such costs to include t.lu; costs of the witnesses 
examined in ct. to prove tender pltf. s tiUe.- 
JOHNSON i». Evans (1888), 60 L, T. 29. 

4380. Costs of solicitor mortgagee Taxa- 

tion at Instance of puisne incumbrancers.]-- A., a 
solr., being one of three mtgees., arranged with 
another Holr., H., to " act lu. jiw aRent '» 
matter of the mt«e., on aReney terms. H. a( 
incly acted, & sent in his bUl i)re)Hurd iw l.etwcen 
solr. & client, whicli was paid by tlie •'\‘«eea. ». 

allowed A. £100 as his sliart. of the protlts. Aft> r 
thU, on the application of second mciimhrane<'s 
the bill WHS taxed -.—Held : the taxing 

was right in taxing it on t he prmciph,- of solr. A 
agent, for the agreen.ent Isitween A- A 1 . was 
v^id, though it enured to the beneht of the mtgei s., 
A the bUl was properly taxable, at W'" 
the second incumbrancera, as bet ween them .V J . 

He Tayaob (1854), 18 Bea'^ f-’ •‘l; 

857 ; 23 L. T. O. S. 72 ; 18 .lur. 000 ; 2 W. K. 
249 ; 52 E. K. 65. 

Mi iWit i'enltd. stedur r. Collett mw. n 

Heav. 008. , . 

jooi Taxation at instance of mort- 

iraffor i— (1) Wliere one of a body of mtgees. is a 
TOb A acts as such in enforcing the mtge. 'lecjanty. 
he is entitled to charge profit '"*** “fai^ the 
mtffor whether the intgiH^s. are trustees or not. 

(2) it in such a cast^ the mtgor. m applying 


i for an order to tax the bill of the ^Ir. 
desires to raise the objection to profit coats n 
should state his objection in tlw . 

taxation. — He Donaldson (1884), 27 Ch. B. 544 , 
54 L. J. Ch. 151 ; 51 L. T. 622. , 

<f«n«<afw>n -Ts to (1) HJ. Be Doody. Fisher v. Doody. 
Hihhert v. Lloyd, 11803] I Ch. 129. 

4382. Costs of separate defence — Sepawe 

relief claimed against one defendant-separate 
relief abandoned.] —The original bill asked separaio 
i-elief against one of defts., who therefore 

a separate defence. The bill was . 

amended, & that relief was struck out :—««« • 
deft, was justified in continuing a separate aetenoe, 
& was entitled to his costs on that footing. 
Shaw v. Johnson (1861), 1 ! 

L. J. Ch. 646 ; 4 L. T. 461 ; 7 Jur. N. S. 1005 , 
0 W. R. 629 ; 62 E. H. 437. ^ ^ ^ ^ 

2 C^h. I). 713 ; Re Lloyd. Lloyd ’ 

Jit JordlNoii, Kiiino r, Jordisou, 11U2.1 1 Ch. 44i* 

4383. Profit costs— Solicitor mortgagee.)— - 

Ou. : whether n solr. mtgee. who acts for 

in a redemption suit, is entitled to costs beyond 
those actually out of pocket. 

The proper stage of the suit at which to raise tn^ 
question is at the hearing; A: a decree havteg 
h(‘en made in a nulomption suit, , 

special direction as to costs, A: ordering the u^a 
account to be teken of what was due to the 
for principal & inten^st & “ for their costs of the 
suit to be taxed by the taxing master . 

the taxing master had oropi^rly allowed the 
wlK. wro mJre., A liiul for V?," 

milt, thoir profit costs.— I’KiCE i>. M Be« 1 (I™*); 
•i:! l’. J. I'h. 4(10 ; U) h. T. 521 ; 10 Jur. N. H. 67» ! 
12 W. It. 818. 


2 g. IL 1>. 4ft2. H.F. Htone v. 


-HTONIC V, IjICKORISH, 


assft i Party rf* party cogta,}— 

The cost, which a 
the cost, of a 

KSSr to covenaoted ^ 

nwhTiArlv Incurred by the mtjfoe. m 
SJS^ALr^Stged. property A pro- 


JtuwiaiUms Conid. Lolulon 1 
('hoHcy (1884). 32 W. Jl. .V23 ; Lmidon Hcottte 
Sot;, v. (Uiorloy (1KK4), 12 ( 

IdckorlHh, (18011 2 Ch. 303. 

4384. •]- 

^’4385*!’-’ ------ - --.1~ Apr. 1803, upon a 

forfoloHun* summons by a solr. mtgt»., ^ 
was directing an mTomit of 

to pl(.f. for principal. inU-rest, costs of the 

action, followed by proyisions for "I 

one of defts. on payment of « 
due, A foreclosure m default of payment. U 
10, 1808, on the furthc-r 

action, an order was made refeiring ^ the tax^ 
mast.;r (o tax pltf.’s costs of the y ’ 

the rights of llie parties were Av*'“ 

first oriler, which must be constraed by the ^n 
existing law, A pltf. W""'«t (e 

of 1/igal Mortgages Costs A<'t, 1805 (c. 26), to 
charge profit costs.— D ay v. Keu.ant), [10001 
2 Oh. 74.5 i 70 h. .1. (!h. 3 ; 83 I.. T. 447 ; 40 W. B. 

(MI; 45 Kol. .)o. 10, 0. A. . . .aor 9fil 
,S'« 1 Algal Mortgagees ( osts Act, 1805 (c. 26). ^ 

4336. Party A party oostt.] — Mtgees. 

coX in a mtge. suit will bo taxed w between 
party A party, in accordance with the pr^ce 
of the Ot. of (;L, A not as between solrs. * 
where a decree has been made by co^^ th^ 
pltfa. arc to receive their costs, charges, » 

mt^^^^ to review the 

l, fjeale of cotit» allowed,} — Re Lyons 
(1884), 10 1'. It. 160.— CAN. 

m. JurUdidion of mojder. h-AfV^M 

order diroctlng the 
as to tiie nec^lty of bi^^ two 
Mults of foreclosuro JJJfJ 

ujUcos. between the same partlee, will 
not bo granted, as the n^ter Iim 
J urisdiction to make such Inquiry d& 


t»rtliiff the intge. fwicurlty Hhoiild be 
tom^d on a mtgor. in default as a 
condlliou of alhiwlng ^rn t<i 
Fl KCK «. WUITBIIKAI), (1924] 4 D. L. U. 
w ; l*mi 3 w. W. R. 470 ! 1 » tok. 
L. It. 04.— CAN. 

|5. .}— PlENOKRLEITII V. I AK- 

SONS (1907), 15 

O. W. H. 387, 658.— CAN. 



69G 


MORTGAaE. 


Sect, 12. — Taxation: Sub-sect, 2, Sect, 13. Part 
XIX.] 

registrar’s taxation, disallowing : (a) charges by 
pltfs.’ Bolrs. for attending to take particulars of 
other suits against the vessel to which pltfs. were 
not parties ; (5) costs of negotiations between rival 
incumbrancers which led to nothing, & to whicli 
the owners of the vessel were not parties ; 

(c) costs of conference with counsel at a stage of 
the suit when it is not usual for a conference to be 
held ; the ct. affirmed the registrar’s taxation, & 
refused the motion with costs. — T he Kestrel 
( 1860), L. R. 1 A. & B. 78 ; 16 L. T. 72 ; 12 Jur. 
N. S. 713 ; 2 Mar. L. C. 472. 

4387. Costs of adducing unnecessary evi- 

dence.] — In a foreclosure action against a mtgor. & 
subsequent mtgees. the mtgor. made defa^t of 
appearance & remaining defts. appeared but made 
default in pleading. Upon motion for judgment 
under li. 8. C., Ord. 27, r. 11, pltfs. filed an 
affidavit in support of their claim : — Held : the 
costs of the affidavit must be disallowed against 
all defts. — J ones v, Harris (1887), 65 L. T. 884. 

4388. Scale of costs allowed — Claim within juris- 
diction of county court.] — The Acts conferring 
equitable jurisdiction on the (bounty cts. do not 
in any way prohibit or restrict pltf . from instituting 
proceedings in the Ct. of Ch. ; & pltf. who instituted 
such proceedings is entitled to his usual costs. 

Where a suit was instituted in the Ct. of Ch. 
for foreclosure of a mtge. for £50 : — Held : pltf. 
was entitled to the usual costs of a mtgee. who sued 
in that ct. — B rown v. Rye (1874), L. R. 17 Eq. 
343 ; 43 L. J. Ch. 228 ; 29 L. T. 872 ; 38 J. P. 
646. 

4389. Both parties residing in the same 

place.] — In a suit to foreclosure a mtge. for £40, 
where both pltf. & deft, lived at the same place ; — 
Held : pltf. was entitled only to such costs as he 
would have obtained in the county ct. — S imonb v, 
McAdam (1868), L. R. 6 Eq. 324 ; 37 L. J. Ch. 751 ; 
18L. T. 678; 16 W. R. 963. 

AnnoUUiaris : — Distd. Brown v. Rye (1874), 43 L. J. Ch. 228. 

Apld. Crozler v, Dowsott (1885), 31 Ch. D. 07. 

4390. .] — In an action to fore- 

close a mtge. for £65 18®. lOd., where both pltf. & 
deft, lived at the same place : — Held : pltf. was 
tmtitled only to such costs as he would have 
obtained in the county ct. — C rozier v. Dowsett 
( 1885), 31 Ch. D. 67 ; 55 L. J. Ch. 210 ; 53 L. T. 
592 ; 34 W. R. 267. 

4391. Sum due under one thousand pounds 

— Mortgage to secure larger amount.] — In a suit 
to redeem a mtge., where the amount due at time 
of filing the bill is under £1,000, notwithstanding 
that the mtge. was made to secure a larger amount, 
deft.’s costs must be taxed on the lower scale. — 
COTTBRELL V. STRATTON (1874), L. R. 17 Eq. 543; 
affd.,9 Ch. App. 514 ; 43 L. J. Ch. 573 ; 30 L. T. 
589 ; 22 W. R. 607, L. J. 


Sect. 13.— APPEALS. 

4392. Whether appeal lies.] — The rule that no 
appeal for costs merely, not to be strictly adhered 
to, if a sound distinction can be made : as vrhere a 


fair incumbrancer is decreed only his principal Sc 
interest. — 'Owen v, Griffith (1749), Amb. 620 ; 
1 Ves. Sen. 260 ; 27 E. R. 336, L. C. 

Annotations : — ^Apld. Cowper v. Scott (1767), 1 Eden. 17 ; 

Apgell V, Davis (1839), 4 My. & Cr. 360. Mentd. Wlrdman 

V. Kent (1782), 1 Bro. C. C. 140 ; Willis v, Yates (1834), 

Coi^. temp. Brongh. 498 ; Chappell v. Purday (1847), 

16 L. J. Ch. 261 ; Meuzies v. Connor (1851), 3 Mac. & G. 

648. 

4893. .] — A mtgee. will not be deprived of 

his costs in a redemption suit because he has over- 
stated the amount due to him. The directors of 
a building society, in answer to one of their 
members Sc mtgors., stated that £736 was due to 
the society on the mtge., the society having been 
for some years in possession. Soon afterwards 
the directors informed the mtgor. that they 
intended to sell the mtged. property, they having 
power under the mtge. deed so to do. The mtgor. 
thereupon filed a bill to restrain the sale, & for 
redemption. The directors informed the mtgor. 
that they had no intention to press a sale. The 
mtgor. then proposed that a decree for the usual 
accounts should be taken, & a decree for an account 
was accordingly taken. The mtgor. carried in 
surcharges to the amount of £1,227, principally 
for fines Sc commission, which he claimed to have 
disallowed, but which were allowed to the mtgees. ; 
the mtgees. were, however, charged for certain 
occupation rents. Sc were disallowed charges for 
repairs, so that the amount due at the filing of the 
bill was found to be £517 instead of £736 ; — Held : 
(1) there was nothing in the conduct of the mtgees. 
which would deprive them of the right to add their 
costs of the suit to their security. 

The right of a mtgee. in a suit for redemption 
or foreclosure to his general costs of suit, unless he 
has forfeited them by some improper defence or 
other misconduct, is well established (Lord 
Selborne, C.). 

(2) In such a case an appeal as to costs might 
be maintained Sc the costs of the appeal might be 
included in the costs of the suit. — Cotterell v, 
Stratton (1872), 8 Ch. App. 295 ; 42 L. J. Oh. 
417 ; 28 L. T. 218 ; 37 J. P. 4 ; 21 W. R. 234, 
L. C. &L. JJ. 

Annoiatims : — As to (1) Apld. Cottrell v. Finney (1874), 43 

L, J. Ch. 562 ; Turner v. Hancock (1882), 20 ,Ch. 1). 303. 

Consd. Kinnaird v. Trollope (1889). 42 Ch. D. 610. Apld. 

Hourke v. Robiuson, [1911] 1 Ch. 480. Consd. Graham v. 

Seal (1918), 88 L. J. Ch. 31. Refd. Oodland v. I^otter 

(1874), 31 L. T. 522 ; Williams r. Jones (1911), 65 Sol. Jo. 

500. Generally, Mentd. He Hoskin's Tru-sts (1877), 25 

W. R. 779 ; Bank of New South Wales v. O’Connor (1889), 

14 App. Cas. 273 ; Re Jones, Christmas v, Jones, [1897 J 

2 Ch. 190. 

4394. .] — (1) The charges Sc expenses of a 

trustee directed to be jjaid out of a fund in ct. are 
not “ costs of Sc incident to a proceeding in the 
High Ct.,” within R. S. C. 1875, Ord. 55 ; neither 
is the order directing their payment an order ” as 
to costs only ” within Jud. Act, 1873 (c. 66), s. 49. 
Consequently, such an order is appealable without 
the consent of the judge who made it. 

(2) Under a power to invest in ” real securities,” 
trust funds were invested on mtge. of long lease- 
holds. The mtgee. of one-sixth share of the trust 
fund commenced an action against the trustee to 
administer the trust estate, alleging that the 
investment was improper. Sc that the trust funds 
were in danger of being lost. Pending the action. 


dlHallow the whole bill %vlthout any 
Hpocial direction, under the common 
order to tax . — Re Atkinson & Peg ley 
(1862), 1 Ch. Ch. 198.— CAN. 

n. Neceaaiiy for taxation .] — Creed r. 
Byrne (1824), 1 Hog. 108.— IR. 

PART XVIII. SECT. 18. 

43921. Whether appeal lies .] — Purdy 
V. Parks (1883), 9 P. R. 424.— CAN. 


4392 ii. .] — No appeal lies from 

the taxation of a mUree.’s costs of pro- 
ceedings under the power of sale in a 
mtge., had under K. S. O., c. 121, 
8. 30 . — Re Vanluvkn & Walker 

(1900), 20 C. L. T. 388; 19 P. R. 216.— 
CAN. 


4392 iii. .] — ^Tho disallowance of 

a mtgee. *s costs, incurred in a suit for 


redemption, is not within the discretion 
of a fudge, but is a matter for his 
j udgment, & must be based on suffloleut 
facts to warrant such disallowance. 
Where costs were disallowed to a 
mtgee., though no ndsoondnet was 
alleged against him : — Held : an appeal 
lay on the sole question of disallow- 
ance. — M'Donnell V. M*Mahon (1889), 
23 L. R. Ir. 283.— IR. 
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the trustee paid the remaining five-sixth shares to 
the other persons entitled, who had not been made 
parties to the action in any way, & paid pltf.’s 
share into ct. : — Held : imder the circumstances, 
the action had been instituted unnecessarily, &, 
therefore, the trustee was justified in partly dis- 
tributing the fund, & was entitled to be paid his 
costs of the action, & costs, charges & expenses 
as trustee out of the share in ct . — Ee Chennell, 
Jones v, Chennell (1878), 8 Ch. D. 492 ; 47 
L. J. Ch. 683; 26 W. R. 595; sub nom. Ee 
Channell, Jones v. Channell, 38 L. T. 494, C. A. 
Annotations: — Oenerallu, Mentd. Butcher v. Pooler (1883). 

62 L. J. Ch. 930 ; Re Beddoe. Downes v. Cottanu [1893] 

1 Ch. 647 ; Pain v. Bowdon. [1896] 2 Q. B. 301 ; Bow r. 

Bew. [1899] 2 Ch. 467. 

4395, J — On appeal as to costs of action 

which had been ordered to be paid out of the fund : 
— Held : an appeal would lie from the order as to 
costs, & the costs of each incumbrancer must be 
added to his debt. Applt.’s costs of appeal to be 
borne equally by resps. — Johnstone r. Cox (1881 ), 
19 Ch. D. 17 ; 45 L. T. 657 ; 30 W. K. 114, C. A. 
Annotations: — Distd. Biitehcr v. 1‘ooler <1883), 24 Ch. D. 

273. Mentd. Marchant v. Morton, Down, [1901] 2 K. B. 

829 ; Re Dallas. [1904] 2 Ch. 386. 

4393, At suit of mortgagee deprived of 

costs for misconduct.] — Although a mtgee. wlio has 
been deprived of his costs on the ground of mis- 
conduct may appeal from tlie order of the judge, 
yet if the judge, notwithstanding charges of luis- 
conduct, allows a mtgee. his costs, the nitgor. has 
no right of appeal ; because the fact of the mis- 


conduct, if proved, would bring the costs within 
the discretion of the judge. — Chablks v. Jones 
(1886), 33 Ch. D. 80 ; 56 L. J. Ch. 161 ; 55 L. T. 
331 ; 35 W. R. 88. C. A. 

Annotations Expld. Re Boddoo. iUW 

1 Ch. 647. Conid. Bow V. Bow, [1899] 2 Ch. 467. 

4397, At suit of mortgagor—- Mortgagee 

allowed costs notwithstanding misconduct.] — 

Charles r. Jones, No. 4396, ante, 

4398, Costs of appeal — How borne.] — Where 
the costs of an unsuccessful appeal by some of 
defts. in a suit by a mtgee. against subsequent 
incumbrancers & a mtgor,, to settle priorltie^ 
were ordered to be paid by defts. personally, & 
they were insolvent, the ct. below has 

vary the order as to costs, by directing that pitl. 
should be allowed to add < security .— 

Pkrry-Hehrick r. Attwood (1859), 33 Ji. 1. u. js. 

232. , 

4399, .] — Wlien^ a mtgee, appeojs 

from the decision of a ct. below. At the decision is 
reversed, lie will be alloweil to add his costs of the 
appeal to Ins mlge. (•harge.-~ADDlsON r. tox 
(1872), H (Ui. App. 76; 42 L. J. C In *-61 J 

h. T. 45 ; 21 W. It. 180, L. C. 

.Intuiht/iofW . -Mentd. JolniHtono r. 

.671 • Stoplu'UH r. Cm>n. (irtwMi v. [IhUuJ 2 cn. 

14S; ifr; IhUhiH. [190412 Ch. 386. 

4409, ,] — Johnstone r. (’ox, No. 439,5, 

””4401. includedln costs of sult.j~CoTTKBKix 

v. HTHA'rroN, No. 4393, anU\ 


Part XIX.— Rent and Mortgage Restriction Acts. 

- , i I ris 1 . !•? 


See Increase of I lent A Mortgage 
(Restrictions) Act, 1920 (c. ^ 

(6), (hh (4), (5), (6), 14, 19; Rent & Mortgage 
Interest (Restrictions) Act, 1923 
8 (2), 14 ; Rent & Mortgage Interest (Restrictions 
Continuation) Act, 1925 (c. 32). 

4402. ** Steps for exercising remedies™ Action 
for foreclosure before passing of 
adjourned summons & giving notice of 
passing-increase of Rent & Mortgage Interest 
(War Restrictions) Act, 1915 (©• 

A mtgee., under a mtge. created in IJIO, A to 
which above Act applied, befoiti the Act caiae into 
operation issued a writ to enforce his security by 
foUclosure or sale, At applied 
chambers for an order nm. It w^as admitted that 
all the conditions of above? sub-.sect. had b in 
fulfu“d ’oy the mtgor. Tho Hummons wa. 
Adjourned to Eve, J., after the Act had 
oueration. He dismissed it on the g^und that 
the Act was retrospective, At that by attending at 
the hearing of the summons the mtgee. was 
fl. steu for exercising his right of foreclosuni within 
?he seS. :-HcW: the Act did not take away 
any rights, but merely suspended * 
fom of remedy ; it related to a mattt;r of Procedure 
Ac therefore might operate retrospectively , both 
the attending on the summons Ac the laying of the 
^^ticrof^'^peal were ;; st..ps - wiUun above 
sect.— W elby V. Parker, [1916] 2 ^ i 


R. .1. (^i. 564 ; 1 14 L. T. 876 ; 32 T. U H. 403 ; 60 
Sol. »b). 4 1 7, ( ’. A. . 

See, vow, Increase of Kent Ac Mortgage In- 
tpr»‘st ( lt(‘8trictionH) Act, 1920 (c. 17), s. 19 (.1), 
Sebed. 2. 

4403. Suspension of remedies on statutory con- 
dltlons— Keeping property in “ 
repair »*— Possession by mortgagee does not absolve 

mortgagor.!— The proviso at, th.* e‘n(l of Increase 
of Rent Ac MoHgage Inic-rest (VVai* Restrictions) 
Act, 1915 (e. 97), s. 1 (4), under which the sect, 
does not affect, the power of sale of a mtgee. in 
possession cm Nov. 25, 1914. 191i>, doc!S not mean 
thatinevcTy ease where a mt,g<!C}. w’as in possession 
his remedic'H are now limit.<?d the? exisrcising of 
his power of sale, but is only insorU?d ex ahundarUi 
cauicld. It doc?8 not. affc?ct the? obligation on the 
mtgor. to pay the inUuest Ac keep the property m 
repair os providt?d in the; sect., so that, where this 
liad not been done, the cvlhq is not within the 
Ac foreclosure absolute can be ordesred. Ihe 
retention c»f rents by ilie mtgecs. is not a paynient 
of interest by the 

Walterh V. White (1917), 116 L. I. 377 , 33 
T L. R. 154 ; 61 Bob Jo. 253. 

'^4 Not equivalent to general or 

“ tenantable " repair— Measured by sUte of pro- 
perty at date of mortgage.] -The “ P^P*^** 
repair in which a mtgor. is required to maintain 
the mtged. premises in order to obtain the benefit 


part XIX. 


e. Steps for exercising 
k the owner of a leaaebold 

Mstoaeditby wayof 

of the mtgee. become vested in pltf. 


A. «ubi*cquently assigned hi» 9‘ 

the premia** to II., who made a letting 
to C.. which was void ogal^t the 
mtgcje. Pltf. brought an action of 
eiwtment on the Utle ag^nst A., 

; (1) in bringing the 


action pltf. Iiad taken a step for 
forclnglds 

of Increase of Rent & Mortgage 
Interest (War llestrtctlons) Act, 1916 
(c. 97). 8. 1 (4). (2) C. was a pewon 
deriving title under the mtgor. within 
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of Increase of Kent & Mortgage Interest (Kestric- 
tions) Act, 1920 (c. 17), s. 7, must be measured 
by the general condition of the property at the 
date of the mtge. & must not be extended beyond 
the preservation of the property in a state corre- 
sponding with what existed at that date. 

The phrase [“ proper state of repair *’] cannot 
in my judgment be read as equivalent to keeping 
in “ good ” or in “ tenantable ” nor in a sense to 
compel a rebuilding of the whole or an integral 
part of the whole structure (Sakgant, J.). — 
WooDiPiELD V. Bond, [1922] 2 Ch. 40 ; 91 L. J. Ch. 
561 ; 127 L. T. 205 ; 38 T. L. R. 494 ; suh nom. 
WoiiDiFiELD V, Bond, 66 Sol. Jo. 406. 

4405. Payment of Interest — Retention of 

rent by mortgagee in possession not sufficient.] — 
Walters v. White, No. 4403, ante. 

4406. Not later than twenty-one days 

after due.] — Evans v. Horner, No. 4407, post. 

4407. Suspension lasts while conditions 

observed — Protection not revived by compliance 
after breach.] — (1) Increase of Rent & Mortgage 
Interest (Restrictions) Act, 1920 (c. 17), s. 7, 
suspends the rights of the mtgee. during one 
continuous i)eriod, which lasts as long as the con- 
ditions of the sect, are complied with. When 
those conditions are broken a subsequent com- 
pliance with them does not revive the protection 
given by the sect. 

(2) Increase of Bent & Mortgage Interest 
(Restrictions) Act, 1920 (c. 17), s. 7 (a), means 
that a mtgee. cannot take any step ** so long as 
interest is paid not later than twenty-one days 
after it is due. — Evans v. Horner, [1925] Ch. 177 ; 
94 L. J. Ch. 220 ; 132 L. T. 730 ; 69 Sol. Jo. 161. 

4408. ** Mortgage “ Equitable charge ** — In- 
crease of Rent & Mortgage Interest (War Restric- 
tions) Act, 1015 (c. 97), ss. 1 (4), 2 (4).] — A signed 

dated document, stating as follows : ** 1, A. 
hereby charge in favour of C. all my estate & 
interest in X., Y., dc Z., to secure all moneys due 
& to become due from me to him, & I agree to 
give liim proper & formal charges thereon in such 
form as ho may api)rove within a fortnight or as 
near thereto as may be,” was attempted to be 
enforced by action for account, foreclosure or 
sale. On an application by deft, to stay the 
action on the ground that pltf. had not complied 
with the provisions of Courts (Emergency Powers) 
Acts, 1914" 1916, & above Act ; — Held : this charge 
was not a mtge. ; this charge was an equitable 
charge within the words of exception to the Acts, 
where above Act, sect. 2, sub-sect. 4, says that it 
” shall not apply to an equitable charge by deposit 
of deeds or otherwise.” — Jones v. Woodward 
(1917), 116 L. T. 378 ; 61 Sol. Jo. 283. 

AnnolatUm : — Consd. London County & WeHtinlnstor Bank 
V. Tompkins. [1918] 1 K. B. 516. 

4409. .] — In 1912 deft, as security 

for a present or future overdraft, deposited with 
pltf. bank the title deed of certain houses, which 
came within the description of ” small dwelling- 
houses ” in above Act, & he executed a deed in 
which he stated that he undertook to pay on 
demand the moneys that should for the time being 


be due from him to the bank, & he thereby charged 
his interest in the property comprised in the deeds 
with payment of the said moneys on demand ; he 
declaim that the bank should be deemed mtgees. 
under the deed of all the premises thereby charged ; 
he undertook on request to execute a further 
legal or other mtge. of the premises ; he gave the 
bank a power of sale on default in payment ; he 
declared that during the continuance of the 
security he would hold the property charged in 
trust for the bank, with power to the bank to 
remove him from being trustee & to appoint 
themselves or any persons to be trustees & to 
make a declaration vesting all his said estate & 
interest in such new trustees ; & he irrevocably 
appointed certain officials of the bank to be his 
attorneys for executing certain documents, 
including a conveyance of his estate & interest 
in the premises. In 1917 pltfs. sued to recover 
the amount then duo on the overdraft. Deft, 
pleaded that the deed was a ” mtge.” within 
above Act, sect. 1, sub-sect. 4, & that the action 
was not maintainable : — Held : this was an 
” equitable charge ” within above Act, sect. 2, 
sub-sect. 4 (6), & the action was maintainable. — 
London County & Westminster Bank v. 
Tompkins, [1918] 1 K. B. 516 ; 87 L. J. K. B. 
662; 118L. T. 610; 34 T. L. R. 269 ; 62 Sol. Jo. 
330, C. A. 

Annotation : — Refd. National Provincial Bank of England v. 

CJharnloy (1923), 93 L. J. K. B. 24\. 

See, now, Increase of Rent & Mortgage Interest 
(Restrictions) Act, 1920 (c. 17), s. 19 (3), Sched. 2. 

4410. Increase of Interest — Valid under Increase 
of Rent & Mortgage Interest (War Restrictions) Act, 
1915 (c. 97), s. 1 (1) (v) — Application of Increase of 
Rent & Mortgage Interest (Restrictions) Act, 1920 
(c. 17), ss. 1, 4, 7, 12 (1) (b), 19.]— In 1909 a mtge. 
was executed in respect of certain premises, the 
rate of interest being 4^ per cent, per annum* 
In June, 1914, notice was given for repayment on 
Sept. 29, 1914. Part of the principal was paid off, 
but it was arranged that the remainder should 
remain unpaid, & that the interest should be 
increased to 6 per cent. The mtges. came within 
the scope of Increase of Bent & Mortgage Interest 
(War Restrictions) Act, 1915 (c. 97), & it was 
agreed that the increase was valid during the 
operation of that statute. After the passing of 
Increase of Rent & Mortgage Interest (Restrictions) 
Act, 1920 (c. 17), the mtgor. objected to continue 
to pay interest at the rate of 6 per cent., but was 
willing to pay 5 per cent, from July, 1920, to July, 
192 1 , 5 it por cent, afterwards. The mtgee. issued 

a summons for foreclosure : — Held : as the Act 
of 1915 was repealed by sect. 19 (3) of the Act of 
1920, the mtgee. was only entitled to such increases 
on the standard rate of 4^ per cent, as were 
sanctioned by sect. 4 of the Act of 1920, &, as the 
mtgor. had paid, or offered to pay, the full rate of 
interest permitted imder the Act of 1920 the 
summons must be dismissed. — Hollands v . 
Cooper (1921), 91 L.J.Ch. 297 ; 125L.T.850; 06 
Sol. Jo. (W. R.) 10, C. A. 

AnnotcUuni : — Mentd. Sinclair v. Powell, [1922] 1 K. B. 393. 


the moaning of sect. 2 (1) (d), of that 
Act. — M artin v . Watson & Eqan, 
11919] 2 I. R. 534.— IR. 

p. Effect of instituiian of ad- 

ministration zff'cceedinffs.] — Pare v . 


Whitbsidb (1919), 53 I. L. T. 141.— 
IR. 

q. ** Derivina title under mortgaoor,**] 

MARTIN V. WATSON & EOAN, [1919] 

^2 1. 11. 332.— IR. 


r. Application of Ad — Where relation 
of landlord <t tenant existe. ] — Be 
Heoan. [19213 1 I. R. 189.— IB. 

t. .] — Wallace v . Fo- 

garty. [1926] I. R. 255, 267.— IR. 
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Part I. — Name. 


Sect. 1.~IN GENERAL. 


1. What may constitute.] — A vowel, which is in 
itself a word, A may be pronounced separately, 
may be a name ; though a consonant, which is 
incapable of bcdng pronounced without th(i 
addition of a vowel, cannot (Mal'le, .T.). — 
Lomax v. Landell-s (184H), 0 C. B. 577 ; ti Dow. 
&; L. 396 ; 18 L. J. C. P. 88 ; 12 L. T. O. S. 195 ; 
13 Jur. 38 ; 136 E. R. 1374. 

AnnotaiUm : -Dbtd. H. r. Dale (1851 ), 17 Q. B. fit. 


2. .] — II. V. Dale, No. 4, post. 

Name of building society.] — See Building Sf»cieties 

Act, 1874 (c. 42), 8. 22. i tv 

Name of company.] — See Companies, \ ol. IX., 
pp. 63-72, Nos. 190-251. 

Name of corporation.]— Nee Corporations, ^ ol. 
XIII., pp. 279-284, Nos. 90-158. 

Name of friendly society.] — See Friendly 

Societies, Vol. XXV., p. 295. 

Name of street.]— Nee Highways, Vol. XXV I., 
pp. 517, 567, Nos. 2199, 2200, 2604. 

Name of industrial society.]— Nee Industrial 
Societies, Vol. XXVIII., p. 119. 

Trade name.]— Nee Trade Marks. 

Nee, also, Registration of Births, Marriages 


& Deaths. 


Sect. 2.-FIRST OR CHRISTIAN NAME. 

3. What constitutes Christian name — All 
baptismal names.] —I’his was a suit for nullity 
of inarriagc, by r»‘iiHori of publication of banns by 
a falHc naim? c>f on<^ of tho part4<*H who was a minor. 

The true name is William PeUtr, strictly 
Hi>eaking all hapt ismal names should bo sot forth, 
for in strict nesH I con(!eive that all the names com- 
pow but om^ (’hristian name, I understand that 
it is so held in ct/S. of common law (Sir Wiltaam 
S corr). — PouGic'iT v. Tilmeynh (1812), 3 M. & S. 
262, n. ; 2 Hag. Con. 142 ; 1 Phillim. 409 ; 105 
E. K. 608. 

AnwtUdionH Coofd. HulIIviiu v. Hull! van (1818), 2 Hair. Con. 

2:tH. Reid. HvtTcr r. HttlTer (1812), M. A. H. U5, n. ; 

Kv'lriif V. Wheatloy ( 1 H M ), 2 Huk. Con. 1 75 ; K. v. Tlbshelf 

I .1830), I H. & Acl. IttO ; Tonjfiio v. Allwi (1835), J Curt. 

I 38: Wriicht u. Klwood (1837), 1 Ourt. «G2. Keiltd. 

! Ailori r. Wood (IH.'M), 3 L. J. C. 2\ 219; Holtnee v. 

I ."^IniinoiiM (1808), L. It. 1 P. & I). 523. 

4, Consonant or vowel.l — A consonant 

may ho. assumiKl to be a name oi baptism as well 
as a vowel (Lord CAMPBELL, C.J.). — R. v. Dale 
( 1851), 17 Q. B. 64; 20 L. J. M. C. 240; 17 
L. T. O. H. 91 ; 15 J. P. 628 ; 15 Jur. 657 ; 5 Cox, 
C. C. 171; n7K. R. 1206. 

I 5. Number of Christian names.] — A man can 
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Sect. 2 . — First or Christian name. Sects. 3, 4, 6 
6 ; Sub-sects. 1 & 2.] 

have but one name of baptism ; but he may have 
two surnames. — Disply v. Sprat (1587), Cro. Eliz. 
57 ; 78 E. B. 318. 

Annotations: — ^Refd. Wray r. Thorn (1744), WUlee, 488. 
Mentd. K. V. Mellor (1858), DcarB. & B. 468. 

6. .] — ^A person can have but one Christian 

name. — B. v. Newman (1700), 1 Ld. Baym. 562 ; 
91 E. B. 1275. 

7. .] — A declaration on promises against 

John A., otherwise John James A., is bad, for a 
man cannot have two Christian names. — Evans 
v. King (1745), Willes, 554 ; 125 E. B. 1318. 

Annotations : — ^Reld. WllUamB v. Bryant (1839), 5 M. & W. 
447 ; R. «. Wooldalo (1844), 1 Now Sees. Cae. 377. 

8. Use of wrong Christian name — Misnomer in 
bond.] — Clarke v. Istead (1686), 1 Lut. 894 ; 125 
E. B. 492, Ex. Ch. 

Annotations .‘—rRetd, Evans v. King: (1745), WilloB, 554 ; 
Gould V. Bamos (1811), 3 Taunt. 504 ; R. v. Wooldalo 
(1844), 14 L. J. M. 0. 13. 

.] — See, also. Bonds, Vol. VII., pp. 

164, 165, Nos. 8~23. 


Sect. 3. —SURNAME. 

9. Right to two surnames.] — Disply v. Sprat, 
No. 5, ante. 

10. Right to any surname.] — Jones-Herbert 
Case (1862), Parliamentary Debates, Series 3, 
Vol. 167, Cols. 430-436. 

11. Surname of father.] — If a man marries with 
a woman precontracted. & has issue by her, this 
issue bears the surname of the father, but if 
after, the husband & wife be divorced for precon- 
tract, the issue loses its surname, yet this is a good 
ground for reputation subsequent, & so in many 
other cases the name by repute is sufficient, & 
vulgar reputation is allowed in writs amicable, 
which are had by agreement & consent of parties, 
but not in adversary writs. — Finch’s (Sir Moyle) 
Case (1606), 6 Co. Rep. 63 a ; 77 E. B. 348. 
Annotations: — Reid. Lyimo ReglH Corpn. Case (1612), 10 

Co. Ito, 120a; K. v. Chester (Bp.) (1697), 1 Ld. lluyin. 

292. Mentd. Duncombe v. Wiiiiartleld (1617), Hub. 254 ; 

Loftes V. Barker (1623), Palm. 375 ; Anon. (1641), March, 

105; Beckman V. Maplesdon (1662), O. Bridfi:. 60 ; Dixon 

V. Harrison (1670), Vuugh. 30 ; Witherhead v. Harrison 

(1670), T. Jo. 2 ; Rice v. Langford (1690), Garth. 140 ; 

Lloyd V. Say & Seal (1711), 1 Salk. 341 ; Birch v. Wright 

(1786), 1 Tonu Hop. 378 ; Doe d. Brune & Coode v. 

Martyn (1828), 2 Man. & Ry. K. B. 485 ; Delachorois v, 

Dolachorols (i804), 11 H. L. Cas. 62 ; Howsoii v. Shelley, 

11914) 2 Ch. 13. 

Surname of husband.] — See Sect. 7, sub-sect. 2, 
B., post. 

Effect of divorce .] — See Husband & Wipe, 

Vol. XXVII., p. 553, Nos. 6074, 6075. 


Sect. 4.— imE. 

See, generally. Peerages &; Dignities. 

12. Part of name.] — A title of dignity is part of 
the name of the person who has it, & he must be 
described by it even when deft, in a suit by bill. — 
Lapibrb V. Germain (Sir John) & Norfolk 
(Duchess) (1703), 2 Ld. Baym. 869 ; 92 E. B. 
74; sub nom. Lepara v. Germaine (Sir John), 
Holt, K. B. 493 ; 1 Salk. 60 ; 3 Salk. 234. 


Sect. 5.— PROPERTY IN NAME. 

13. No exclusive property in name.] — The mere 
intention & the declaration of intention to use a 


name will not create any property m that name 
(Cairns, L.J.). — ^Maxwell v. Hogg, Hogg v. 
Maxwell (1867). 2 Ch. App. 307 ; 36 L. J. Oh. 
433 ; 16 L. T. 130 ; 31 J. P. 659 ; 15 W. B. 467, 
L. JJ. 

Annotations : — Oonsd. Levy r. Walker (1879), 10 Ch. D. 436. 

Reid. Springhead Spinning Co. v. Riley (1868), L. R. 6 Eq. 

551 ; Bradbury v. Beeton (1869), 18 W. R. 33 ; Weldon 

V, Dicks (1878), 10 Ch. D. 247 ; Civil Service Supply 

Assocn. V. Dean (1879), 13 Ch. D. 512 ; Licensed 

Victuallers* Newspaper Co. v. Bingham (1888), 38 Ch. D. 

139. Mentd. Dixon V, Holden (1869), L. R. 7 Eq. 488 : 

Kelly V. Bylos (1880), 13 Ch. D. 682 ; Primrose Press 

Agency Co. u. Knowles (1886), 2 T. L. R. 404 ; Lee v, 

Qibblngs (1892), 67 L. T. 263 ; Walter r. Ashton, 11902) 

2 Ch. 282. 

14. Right of stranger to adopt.] — ^L evy v. 

Walker, No. 17, post. 

15, Family patronymic.] — In England 

the assumption of a name, the patronymic of a 
family, by a stranger, who had never before been 
called by that name, is not the subject of a civil 
action, as by the English law there is no right 
of property in a person to the use of a particidar 
name, to the extent of enabling him to prevent the 
assumption of his name by another. Aliter, as 
to the exclusive use of A name in connection with 
a trade or business, which right is reco^sed, & 
a party assuming it colourably or otherwise, being 
an invasion of another’s rights, is a fraud, for 
which a remedy lies either at law or equity. — Du 
Boulay V. Du Boulay (1869), L. B. 2 P. C. 430 ; 
6 Moo. P. C. C. N. S. 31 ; 38 L. J. P. C. 35 ; 22 
L. T. 228 ; 17 W. B. 694 ; 16 E. B. 638, P. C. 
Annotation: — Consd. Cowley v. Cowley, [1901] A. C. 450. 

Injunction to restrain use of name .] — See 

Injunction, Vol. XXVIII., pp. 484-486, Nos. 896- 
905. 

Copyright .] — Sec Copyright, Vol. XIII., pp, 162 
et seq. 

Trade names .] — See Trade Marks. 


Sect. 6.— ACQUISITION OF NAME. 

Sub-sect. 1. — In General. 

16. Right to assume any name.] — Anciently 
people were called by their Christian names & the 
places of their births, as Thomas of D., etc., 
one may of himself & without an Act of Parlia- 
ment, change his name & take a new one. — 
Barlow v, Bateman (1730), 3 P. Wms. 64 ; 24 
E. B. 971 ; on appeal (1735), 2 Bro. Pari. Cas. 
272, H. L. 

Annotations: — Conid. Wakefield v. Wakefield (1807), 1 
Hag. Con. 394 ; Leigh r. Leigh (1808), 15 Vo8. 92. Reid. 
Pyot V. Pyot (1749), 1 Ves. Son. 336 ; lie Berens, Be 
Dowdeswoll, Borons-Dowdeswoll v. HoUand-Martin, [1926] 
Ch. 596. 

17. .] — With the exception of an unlucky 

dictum in Maxwell v. Hogg, No. 13, ante, which 
talks of the property in a name, is there any 
pretence for the notion that a man has such a 
right of property in his name that he can prevent 
another man taking it ? I call it an unlucky 
dictum, because he did not think of the common 
law, which says that a man may take any name 
(Jessel, M.B.).— Levy v. Walker (1879), 10 
Ch. D. 436 ; 48 L. J. Ch. 273 ; 27 W. B. 370, 
C. A. 

Annotations : — ^Reld. Chappell v. Griffith (1885), 53 L. T. 
459 ; Chatteris v, Isaacson (1887), 57 L. T. 177 ; Gray 
V. Smith (1889), 43 Ch. D. 208 ; Thynne v. Shove (1890), 
45 Ch. D. 577 : Re David Sc Matthews, [1899] 1 Ch. 378 ; 
Burchell v. Wilde, [1900] 1 Ch. 551 ; Pomeroy r. Scald 
(1906), 23 T. L. R. 170 ; Waring & GlUow e. Gillow Sc 
Gillow (1016), 32 T. L. H. 380. Mtntd. Bodega Co. v. 
Owens (1889), 7 R. P. C. 31 ; Jennings v. Jenniiigs, [1898] 
1 Ch. 378. 
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“® traud Intended.]— Where an 
tate^ IS devised on condition of the devisee’s 
his name, it is sufficient if he changes it 

fhoT? » time & it is not necessary 

th^he should apply fop the royal sign manual. 

inere is no necessity for any application for a 
royal sign manual to change the name. It is 
a mode which persons often have recourse to, 
because it gives a greater sanction to it, & makes 
It more notorious ; but a man may, if he pleases, 
« it IS not for any fraudulent jiurpose, take a 
name & work his way in the world with his new 
name as well as he can (Tindai,, C.J.).— Davies r. 
Lowndes (1835), 1 Bing. N. C. 697 ; 1 ITodg. 125 ; 
2 Scott, 71 ; 4 L. J. O. P. 214 ; 131 E. R. 1247. 

Apprrd. Cowley v. Cowley. IlflOl] A. C. 4.^0. 
Greenwood, Goodhart r, Wooiihoad, [U»021 

a Co. 196. 

19. J — Everybody lias a right to 

assume another name ; he may take a business 
name & trade under it (Coleridge, J.). — R. v. 
Whitmore (1914), 10 Cr. App. Rep, 204, C. C. R. 

Forgery.] — See Criminal Law, \’o1. 

XV., pp. 1046-1049, Nos. 11,775-11,834. 

20. Or pecuniary loss inflicted.] 

Where the marriage of a commoner witli a jieer 
of the realm has been dissolved by decrc^e at- the 
instance of the wife, & she afterwards, on marry- 
ing a commoner, continues to use tlie title she 
acquired by her first marriage, she doc's not 
thereby, though having no legal right to t 1 k^ user, 
commit such a legal wrong against lier former 
husband, or so affect his enjoyment, of the 
incorporeal hereditament li<* possesses in his 
title, as to entitle him, in the absence of iiutlii 
to an injunction to restrain her us<^ of the title. 

Speaking generally, the law of this e<»untry 
allows any person t-o assurii<‘ A:- use any name, 
provided its use is not calculated to deceive At 
to inflict pecuniary loss. . . . LfiRD Chelmhfokd 
in Du Boulay v. Du Boulay, No. 15, ante, stated 
that “ in this country we <lo not recroguise 1 he 
absolute right of a ])erson t<) a particular name 
to the extent of entitling him to prevent the 
assumption of that name by a stranger.” Tlieii, 
after alluding to trade names, th<^ judgment (con- 
tinues : ” The nuTe asBum})tion of a name whicdi 
is the patronymic of a family by a stranger who 
has never before been called by that name, what- 
ever cause of annoyance it may be to a family, is 
a grievance for which our law affords no redress.” 
If this is true of strangers, it is a fortiori true of 
persons who have once acquired the right to use 
a name which th(? usages of society allow them to 
retain (Lord Lindley). — Cowley (Karl) v, 
Cowley (Countess), [1901] A. C. 450 , 70 

L. .T. P. 83 ; 85 L. T. 254 ; 50 W. R. 81 ; 17 

T. L. R. 725, H. L. 

AniMiaJtionH : — Apld. Pryce r. l’ioiio(?r Vfvhh (192.0), 42 
T. L. n. 29. Reid. 2^e (irceuwood, (joodhart r. \Voo(l|j4?a<l, 
11902] 2 Ch. 198 ; Re Croxon (otliendne CJroxfoii), ('n»xo« 
(otherwise Croxton) r. i^rrers (1904), 69 L. T. 733. 

Name given in baptism.] — See Nos. 3-5, ante, 

21. Name acquired by confirmation.]— W ai^en 
V, Holman (1704), 0 Mod. Rep. 115 ; 2 Ld, Rayiri. 
1015 ; 87 E. B. 873 ; sub nom, II 01 .MAN v. Walden, 
Holt, K. B. 492 ; 1 Salk. 0. 

Annotations: — Diftd. Evans r, Kln*r (174.0), 

Kiyfd , Read r. Matteur (1736), L(hj temp. Hurd. 2sb. 

,]^See No. 30, post. 

Name acquired by marriage.] St^ct. 7, sub- 
sect. 2, B., post. 


Name acquired by repute .] — See Sect. 6, aub- 
sect. 2, post. 


Sub-sect. 2. — ^By Bbputb. 

22. General rule.] — P inch’s (Sib Moyle) Cask, 
No. 11, ante. 

23. .] — Nor is it true to say that one baptised 

by the name of John cannot be ^own by another 
name (Holt, C.J.). — Walden t>. Holman (1704), 
2 lA. liaym. 1016 ; 6 Mod. Bep. 115 ; 92 B. B. 
175 ; suh nom. Holman v. Walden, 1 Salk. 0 ; 
Holt. K. B. 492. 

Annotatione : — Reid. Read r. Matteur (1730), Loo temp. 

Hard. 260 ; Evaus e. King (1745), Willoe, 654. 

24. ,J — Doe d. Luscombe r. Yates, No. 81, 

post. 

25. .] — Cowley (Earl) v. Cowley 

(Countess), No. 20, atite. 

26. Double name.] — I think the presump- 

tion is, that the bkpt., having a double name, w^ 
usually known by tlio first ; that is the way in 
which a double name is generally treated (SiB J. 
(’ROSS). — Re Richards, A’sr p. Richards (1842), 

0 .lur. 130. 

27. Use acknowledged by person named.] — If a 

party will counttjnanci' anothiT pcTson in civlling 
him by a naiiu^ which is not his name of baptism, 
he is not to complain of it (Hayley, B.). — Newton 
1 ). Maxwell (1832), 2 (’r. A: J. 215 ; 1 Dowl. 316 ; 

1 L. J. Ex. 78 ; 149 E. R. 93 ; sub 710 m. Wkston 
V. Maxwell, 2 Tyr. 278. 

28. More than one name.] — An action for false 
imprisiiumi'nt can lx* maintained against a sheriff 
for arresting a ]>erson wJio is wrongly named in 
t h(‘ proc(‘HH, though he be the person against whom 
it- is issued. Rut tJie sheriff is entitioci, is bound 
t-o aiTi^st t p(‘i*son, if he be as well known by the 
name in the proc(*ss, /is by his real name.— 
(’AURIDGE V. LAUTOUIt (1828), 7 L. J. O. S. IC. B. 
33. 

— —.1 —See Kvidenc:k, Vol. XX IL, p. 64, 
No. 3(Mh 

29. Validity of reputed name— For marriage 
purposes.] A person wlawe baptismal At surname) 
was A. 1^. was mairicid by banns by the mune of 

I a. S., having been known, in thi^ parish ■where he 
n^sided dfc was married, by that minK^ oidy, from 
his first- (toming into the parish till his marriage, 
whi(di was about t hnse years :• — Held : the marriage 
Wits valid. At therefore tie; wife At cliildron entitled 
to th(5 husband’s H*5ttlernent. — K. v. Billings- 
HURKT (iNHAIUTANTH) (1814), 3 M. At H. 250 ; 106 
E. R. 603. 

Ann.t>tutu>nH Refd. u. r. TlbHludf (1630), 1 B. A: Ad. 190 ; 

Allrii r. Wood (16;M). 1 Bing. N. C. 6. 

30. ' — <diang(i his sur- 

name by uw^ At r<q»utation. 

In point of law a man cannot change his 
(Thrislian nanas without prejudice to the question, 
whet her he can do so at his confirmation. With 
rfigard t-o surnames, however, the law is different, 
they can be changed in various ways, as, for 
instance, by royal licencis a person can also change 
ids name by use & reputation. If a mim has a 
name winch displeas<;s him, there is notiiing in 
law to pnwent ids ciianging it to any other he likes 
bettor, pn)vi(J(td lie can get tlie public to adopt At 
use the name lie priders (WlLLKH, J.). — K. v. 
Smith (1805), 4 F. At F. 1099. 

31 . Por legal proceeding.] — Where the 

warrant of attorney Sc deed to lead the uses were 


PART I. SECT. 6, SUB-SECT. 1. 

IS i. Riffht to assume anv name-- 
Where no fraud intended .] — No costs 


wore iflveu to deli, in an actifin io 
rmtraui Idxn from uaius a corialri 
designation of hla college as he had 
Bought by the use of the name to 


advantage liliiiBolf in an unnicrltoriouB 
way. — H obinso.v v. Boole (1»8»). IS 
O. K .387.— CAN. 
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Sect. 6. — Acquisition of name: Sub-sect, 2. Sect. 7 : 
Sub-sects. 1 iSs 2^ A., B. <Ss C. (a)>] 

executed in a name by which the vouchee was 
commonly known, the ct. refused to amend the 
recovery by substituting a different name by which, 
as he afterwards discovered, he had been baptised. 
— ^Addis V. Nokris (1831), 7 Bing, 456 ; 6 Moo. & 
P. 379 ; 9 L. J. O. S. C. P. 166 ; 131 E. B. 176. 

32. .] — It is certain that a person may 

at this time sue, or be sued, not merely by his true 
name of baptism, but by any first name which he 
has acquired by usage or reputation. Semble : 
in the present day the Christian name of a party 
cannot be changed or added to at confirmation. — 
Williams v. Bryant (1839), 7 Dowl. 602 ; 5 
M. & W. 447 ; 9 L. J. Ex. 47 ; 3 Jur. 682 ; 151 
E. B. 189. 

Ann^iaiiona : — Reid. R. r. Wooldale (1844), 6 Q. B. 549. 
Mentd. Elufir v. H. (1845), 14 L. J. M. C. 172. 


— Exp. Daggett (1860), 1 L. M. & P. 1 ; sub nom. 
Ex p. Duggett, 14 L. T. O. S. 366. 

Annotation : — ^Refd. Exp. Moses (1850), 19 L. J. Q. B. 345. 

42. .] — Upon the application of a 

solr., who had assumed the name of Chamberlain 
in addition to his own, the ct., being satisfied with 
the reasons, ordered an entry of the change of 
name to be made upon the roll of sobs. — Re 
Matthews (1852), 16 Beav. 245 ; 61 E. B. 772 ; 
sub nom. Ex p, Matthews, 22 L. J. Ch. 22 ; 17 
Jur. 29 ; 1 W. B. 44 ; sub nom. Ex p. Mathews, 
20 L. T. O. S. 136. 

43. Name changed for family reasons.] — 

Where an attorney made affidavit that for family 
reasons, & no other, he was desirous of changing 
his name, the ct. dbected the master to indorse 
the proposed alteration on the roll of attorneys, 
although no royal licence had been obtained. — 
Re Gimlet (An Attorney) (1862), 11 W. B. 210. 

44. ,] — Re An Attorney (1851), 17 

L. T. O. S. 96. 

45. Medewe (1855), 25 L. T. 

O. S. 84. 


Sect. 7.— CHANGE OF NAME. 

Sub-sect. 1. — In General. 

33. Right to change.]— Barlow v. Bateman, 
No. 16, ante. 

34. .] — Davies v. Lowndes, No. 18, ante. 

36. Christian name.]— Williams v. Bryant, 

No. 32, ante. 

36. .] — B. V. Smith, No. 30, ante. 


46. Where no proceedings apprehended in 

former name.]— p. Jambs (1850), 1 L. M. & P. 
4 ; sub nom. Ex p. Moses, 19 L. J. Q. B. 345 ; 15 
L. T. O. S. 70 ; 15 Jur. 153. 

Annotation : — FoUd. Ex p. Matthews (1852), 20 L. T. O. S. 
83. 


47. Indication of alteration — Necessity 

for.] — Ex p. James (1850), 1 L. M. &; P. 4 ; sub 
nom. Ex p. Moses, 19 L. J. Q. B. 345 ; 16 L. T. 
O. S. 70 i 15 Jur. 153. 

Annotation : — Folld. Ex p. Matthews (1852), 20 L. T. O. S. 


Sub -sect. 2. — In Particular Cases. 

A. Solicitors, 

See, generally, Solicitors. 

37. Alteration of name on the roll — Form of 
application — In court, not chambers.] — An 
attorney who desires to change his name should 
apply to the ct., & not to a judge at chambers. — 
Be An Attorney (1863), 11 W. B. 780. 

38. Name changed by royal licence.] — 

Where an attorney had changed his name by royal 
licence, the ct. allowed the roll to be amended by 
substituting the new name for the old. — Ex p. 
Benthall (1843), 1 Dow. & L. 747 ; 6 Man. & G. 
722 ; 7 Scott, N. B. 407 ; 134 E. B. 1083 ; sub 
nom. Anon., 2 L. T. O. S. 100. 

Annotation .—Folld. lie Gimlet (1862), 11 W. R, 210. 

39. Name added to by royal licence — Matter 

of fancy.] — An attorney having obtained the royal 
licence to assume an additional name, the ct. 
refused to alter the roll, holding it mere matter of 
fancy, — Ex p. Hayward (1838), 6 Scott. 712. 
Annotation : — ^N.F. Exp. Benthall (1843), 1 Dow. & L. 747. 

40. Addition for private reasons.] — Where 

an attorney whose name is on the roll assumes an 
additional surname the latter may be added to 
that already on the roll. — Ex p. Ware (1838), 
6 Dowl. 311. 

41 . Change of name bond fide.] — An 

attorney who, without royal licence, or any 
formal authority for the change, has assumed 
another name from that on the roll, for a specified 
reason, may have the roll altered to the assumed 
name, if it appear to the ct. that such name has 
been taken hond fide & without fraudulent intention. 


46 , Entry In margin of roll.] — Upon 

an attorney’s changing his name, the Ct. of 
Bxch. refused to direct the master to alter the 
name on the roll of the ct. ; but directed him to 
make a memorandum in the margin of the roll 
opposite to appet.’s name, stating that he is now 

known by the name of , & that the same has 

been done by rule of ct. — Ex p. Dearden (1850), 
1 L. M. P. 666. 

49. Articled clerk — Name changed during articles 
— ^Application for admission — Notice in both names.] 

— Where an articled clerk to an attorney had 
legally changed his name shortly before the 
expbation of his articles, & in his notices of 
intention to apply for admission as an attorney, 
had described himself by his new name, without 
any notification of the change, the ct. upon motion 
on the first day of term, gave permission for him 
to be admitted on the last day of the same term, 
but required that a notice should be up till the end 
of the term, with both names. — Re Bidley (1836), 
4 Ad. & El. 780 ; 6 Nev. & M. K. B. 436 ; 6 
L. J. K. B. 258 ; 111 E. B. 977 ; sub nom. Ex p, 
Bidley, 2 liar. & W. 66. 

B. Married Women. 

50. General rule.] — ^Petitioner having obtained 
a decree dissolving her marriage with resp., sub- 
sequently re-married him. This second marri^e 
was celebrated after publication of banns, in which 
petitioner was described by her name of marriage, 
she having in the interval between the decree 
dissolving her first marriage the celebration of 
the second usually passed by her maiden name. 


PART 1. SECT. 7, SUB-SECT. 1. 

33 i. to chemge.] — FoRi.ONa 

Petitionhsr (1880), 7 R. (Ct. of Sesa.) 
910 ; 17 So, L. R. 647.— SCOT. 

83 ii. .] — As a person does not 

require the authority of the ot. to 
change his name, the ot, will not grant 


authority except on special cause 
shown. — J ohnston Pbtitionkr (1899), 
2 F. (Ct. of Sees.) 75 ; 37 Sc. L. R. 57 ; 
7 S. L. T. 343.— SCOT. 

88 ill. .] — ^Petition by a char- 

tered accountant, who held several 
offices to which he had been appointed 


by the ct., for authority to change his 
Bumamo, & to ordain the petition & the 
ot.’B deliverance thereon to be recorded 
In the Books of Sederunt, refiised as 
not necessary. — Robertson Peti- 
tioner (1899), 2 F. (Ct. of Sees.) 127 ; 
37 Sc. L. R. 82 ; 7 S, L. T. 224.— 
SCOT. 
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On an application to annul such marriage by 
reason of an undue publication of banns : — Held : 
a name acquired by marriage can only be super- 
seded by a reputed name in cases where the name 
had been so far acquired by repute as to obliterate 
the name acquired by marriage. 

Marriage confers a name upon a woman, which 
becomes her actual name, & she can only obtain 
another by reputation {per Cur.). — Pend all v. 
Goldsmid (1877), 2 P. D. 263 ; 46 L. J. P. 70. 

Annotation :-^onsd. Cowley v. Cowley, [1901] A. C. 450. 

51. Noblewoman — Married to commoner.] — 

Haward V. Suffolk (Duke) (1553), 1 Dyer, 79 b ; 
73 E. R. 170. 

Annotations Consd. Suffolk’s Case (1565), Owen, 81 ; 
Cowley r. Cowley, 11900] P. 118. Mentd. Cave r. Holford 
(1798), 3 Ves. 650. 

52. Name changed where husband a noble- 

man.] — Suffolk’s (Duchess) Case (1565), Owen, 
81 ; 4 Leon. 196 ; 74 E. R. 914. 

Annotation: — Refd. Cowley r. Cowley, [1900] P. 118. 

53. .] — The wife of a duke, earl, or 

baron, in all writings they shall be named ladies. 
But the w’ives of kmghts shall be named dames. 
If a wife of a duke, carl, or baron, takes a new’ 
husband of a more base degree, that she loses her 
name of dame or lady, & shall be nanu'd in t‘very 
writ according to the degree of her husband {per 
CrR.).~-ANON. (1628), net. 88 ; 124 E. R. 364. 

54. Effect of divorce.] — The name by w'hich a 
divorced woman should be described, is the name 
by w^hich she passed & was known after the dis- 
solution of the marriage. — in the (roods of Hay 
(1865), L. R. 1 P. & D. 51 ; 35 L. J. P. A M. 3 ; 
13 L. T. 335 ; 11 Jur. N. S. 936 ; 14 W. R. 147. 

.] — See Husband & Wife, Vol. XXVJl., 

p. 553, Nos. 6074, 6075. 


C. Beneficiaries. 

{a) Name and Arms Clause. 

SeCt generally^ Settlements ; Wills. 

55. Method of compliance — Addition of prescribed 
name — Before or after present name.] — Under 
a name A: arms proviso requiring a devisee to take 
testator’s sarname : — Held : adding txjstator’s 

surname before his own w as not a compliance by 
the devisee, but adding testator’s surname afU^r 
his owm was so. — D’Eyncoukt v. (iUEUORY (1876), 
1 Ch. D. 441 ; 45 L. J. Ch. 205 ; 24 W. R. 424. 
Annotations .— Diltd. He Evorsley, Mlldmay r. Mlldmay, 
flUOO] 1 Oil. 96. Refd. He lieroiiH, He I)cMvdo«woll, Hvroiu*- 
Dowdeswull i'. Holland-Martin, [1926] Ch. 596. 

55, .] — Joicey-Ckcil V. Joicey- 

Cecil (1898). Times, June 11. 

innotoHon : — Reid. He Croxoii, Croxon r. FcmTH, (190-1] 
1 Ch. 252. 

57 , .] — Under a name A: arms 

clause directing a devisee to assume* jk the 
prescribed name “ alone or together ” with his 
own family name : — Held : the devisi^e had an 
option to use the prescribed name (‘ither l>efor<? 
or after his owm family name, A: tlie use of the 
prescribed name before his own surname was a 
sufficient compliance with the Uthis of the devise. 

Re Everslby, Mildmay v. Mildmay, (1900J 

1 Ob. 96; 69 L. J. Ch. 14; 81 L. T. 600 ; 48 
W. R. 249 ; 16 T. L. R. 6 ; 44 8ol. Jo. 11. 

Annotation -—Reid. Re BerenH, He Dowdeswoll, Bercn«- 


58 , ,] — ITnder a name &; arms 

clause in a will : — Held : in order to comply with 
the clause the specitled surname must be added 
after that of the devisee, prefixing it to that of 
the devisee would not be a compliance. — Be 
Llangattock, Shelley r. Harding (1917), 33 
T. L. R. 250. 

Annotation : — Refd. He Boroii#i. He Dowdeswtdl, Berona- 

Dowdeewell t*. Holland -Martin. [1926] C’h. 596. 

59 , ,j — jif Berkns, Be Dowdk- 

swELL, Kerens - Dowdes WELL v. Holiand- 
Martin, No. 94, post. 

60, Adoption & subsequent discontinuance of 
changed name.] — A name A: arms clause in a wdll 
provided in effect that the persons therein 
mentioned ’’as & wdien A within the space of 
tw'elve calendar montlis next after they should 
severally become entitled in possession to the 
estates, should assume & take upon themselves 
respectively the surname of lllagrove, they 
res]»ectively not being of that name, & by such 
nanifi only. At no other, thencefortJi should stylo 
A: describe themselves, etc., & also should bear the 
arms of testator’s fiuuily alone, etc., A: in case any 
of the persons aforesiud should refuse, decline, 
neglect or discontinue to take, assume At use such 
surname & arms respectively, etc., for the space 
of tw'elve calendar months aft»er they should 
severally so become entitled os aforesaid, then ” 
from A immediately after the expiration of the 
said space of twelve calendar months, their estate 
W’as to be determined, A go over to the persons 
next entitled in remainder. H. B., one of the 
persons rederred to in the above clause, became 
entithnl to the estates, subject to the condition, 
in 1844, having previously by royal licence duly 
assumed taken the name A arms of Blagrove. 
In 1856 he, by licence, assumed A still used the 
name A arms of “ Kradshaw' ” only : — Held : the 
person next in remainder w'as untitled to the 
estates under the gift over in the name A arms 
clause. — Klaurovk v. Rhadhuaw (1858), 4 Drew. 
230 ; 27 L. J. Oh. 440 ; 30 L. T. O. 8. 363 ; 4 
Jur. N. S. 107 ; 6 W. R. 266 ; 62 K. R. 89. 

61, .j — 'resUitrix devised her real estate in 

strict settlement, tiie will corit/aining an ordinary 
name A anns clause ; A she beipieathed personal 
estate^ U) tTusl'ces. in trust for the person or persons 
who h»r the time being should by virtue of the will 
be bemdlcialiy entitled to the real estate, for such 
or the* like estat/es or interests, to the intent that 
the personal estate should go along with the real 
estate, so far as the nature of the personal estate 
A the rules of law A equity would permit, A 
testatrix directed that tiie name A arms clause 
relating to the real testate should not affect the 
personal c*sttit<i, but in lieu thereof she directed 
{inter alia), that if any person, being a male, who 
should be entitled under any of the limitations 
of the will to an absolute beneficial interest in 
possession by purchase in the personal estate 
should refuse or neglect to assume, use, A bear the 
name A arms of C. within the i>eriod therein 
mentioned, provided sucli period should expire 
within twenty-one years next after the death of 
the survivor of three persons named, or should, 
after having assumed the name A arms, discon- 
tinue to iisft A bear the same, or either of them, for 


PART 1. SECT. 7, SUB-SECT. 2.— C. (•). 

55 i. Method of compliaMt—AddUi^ 
of prescribed name — Before or afU^ 
present name. J—Tostator, by hlu tnwt- 
dispogition Sc ijettlement, destined fiin 
estate of T. in Ilf© rent & to a wrlc« 
of helTB, under the condition tliat the 
J. — VOL. XXXV. 


heirs taking benefit under the dettlina- 
tion should ** aneume & constantly 
thereafter use as tbelr sumamc, arms. 

desiimatiou the sunianie, arms. Sc 
designation of M. of T. as their proper 
surname, anns. Sc designation in 
addition to their own sumaine, amis, 
Sc designation " ; with a clause of 


> hirfeltiure in the event of a contra- 
j ventiou of the condition : — Held : in 
! the absence of express direction the 
I assumed surname should be the last, 
a beneficiary was entitled to prefix the 
siiruatiie M. to his own sumaine of 8. — 
Muvko’m TuuH'rgxs V. BrsNciui. [19121 
H. C. ttSS.—SCOT. 

z z 
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Name and Abms. 


Sect, 7 . — Change of name: Sub~8ect, 2, C. (a).] 

six months at any time within the period of twenty- 
one years, then & in any of such cases, & from time 
to time, the estate & interest of the person so 
refusing, or neglecting, or discontinuing in the 
personal estate should absolutely cease, & the 
personal estate should from time to time go over 
to the person or persons who would have been 
entitled to the real estate under the limitations 
of the will in case the party whose estate should 
so cease, being tenant for life of the real estate, 
were dead, or, being tenant in tail of the real estate, 
were dead without issue, for such or the like estates 
or interests as such person or persons would have 
been entitled to in the real estate. Within the 
proper time after the death of testatrix the first 
tenant for life under the will assumed the name 
arms of C. & continued to use them until his death. 
Pltf. was his fii'st son & the first tenant in tail of 
the real estate under the will. After he had 
attained twenty-one he executed a disentailing 
deed of the real estate & limited it to himself in 
fee simple. He then claimed to be indefeasibly 
entitled in possession to the personal estate : — 
Held: (1) the forfeiture clause relating to the 
personal estate was valid, &; the effect of it was to 
make the interest of the tenant in tail, in case it 
should be forfeited, go over to the person who 
would have been entitled to the real estate under 
the limitations of the will in case the tenant in 
tail had been dead without issue, & no disentailing 
deed had been executed ; (2) pltf. was not inde- 
feasibly entitled to the personal estate ; but that 
his interest was liable to forfeiture in case within 
the period of twenty-one years he should discon- 
tinue to use the name & arms of C. — Re Corn- 
wallis, Cornwallis v. Wykeham-Martin (1886), 
32 Ch. D. 388 ; 66 L. J. Ch. 710 ; 64 L. T. 844. 

Annotation : — Mentd. Re Whitburn, Wliltburn v. Christie, 

[1923] ICh. 332. 

62. .] — Where a will requires that a person 

shall within a specified time after becoming 
entitled under the limitations of the will take 
& use a certain surname, & there is a condition 
of forfeiture if such person shall ** refuse or neglect 
to take or use such surname as aforesaid & in 
manner aforesaid,” a continued use of the surname 
after the period is to be implied. 

Although such clause requires the surname 
to be used “ in deeds & documents & on all other 
occasions,” it imposes no obligation except on 
occasions when a surname is conunonly used. 
There is no forfeiture for signing a family letter 
with a Christian name alone, nor, in the case of a 
peeress, for signing an ordinary business letter 
with the Christian name & title, or using these 
latter on her visiting-cards. — Re Drax, Dunsany 
V. Sawbridge (1906), 75 L. J. Ch. 317 ; 94 Li. T. 
611 ; 64 W. K. 418 ; 22 T. L. R. 343 ; 50 Sol. Jo. 
326. 

63. Effect of non-compliance — Ignorance of 
clause.] — The terms “ forfeiture ” & ” breach of 
condition ” used in Real Property Limitation Act, 
1833 (c. 27), ss. 3, 4, are to be read in the largest 
sense, & extend to forfeitures which operate to 
accelerate an estate under a conditional limi^tion, 
as well as to forfeitures of which the heir-at-law 
only can take advantage . Ignorance of a conation 
annexed to a gift by will does not protect the 
devisee or legatee from the consequences of not 
complying with the condition. An estate was 
devised in strict settlement, subject to a clause 
directing that eve^ person who shoiild become 
entitled in possession under the will should, on 
becoming so entitled, assume testator’s name & 


arms ; ^ it was provided, that in case any such 
person should fail or neglect so to do for twelve 
calendar months, after he should become so 
entitled in possession, his estate & interest should 
cease & the estate should go to the person who 
should be next in remainder & then in esse, as if 
the person so failing or neglecting were then dead. 
A tenant in tail, who did not comply with the 
clause, remained in possession of the estate for 
more than twenty years. At his death the next 
remainderman was in India, & being ignorant of 
his rights under the will, did not comply with the 
clause: — Held: (1) the tenant in tail had not 
acquired a title by adverse possession, but on his 
death, by virtue of Real Property Limitation 
Act, 1833 (c. 27), s. 4, the remainderman became 
entitled to the estate ; (2) the remainderman’s 
estate was forfeited by reason of his non-compliance 
with the name arms clause. — ^Astley t?. Essex 
(Earl) (1874), L. R. 18 Eq. 290 ; 43 L. J. Ch. 817 ; 
30 L. T. 485 ; 22 W. R. 620. 

Annotations : — As to (2) Distd. Re Qulntin Dick, Clonciirry 

V. Fenton, [1926] Ch. 992. Reid. Partridge v. Partridcre 

(1893), 70 L. T. 261. 

64. .] — Testator who died in 1858 by 

his will devised & bequeathed real & personal estate 
to persons in succession in strict settlement, & 
directed that every person who should become 
entitled thereto should take &> use the surname &: 
arms of B., & that if any such person so becoming 
entitled should refuse or neglect to take & use 
such surname & arms within three months of 
becoming so entitled, the limitations to him should 
cease determine & be utterly void, & the estate 
should go & devolve to the person or persons next 
entitled in remainder, in the same manner as if the 
person whose estate should so cease & determine 
were dead. 

Upon the death of a tenant for life without issue 
in 1923, a period of over a year elapsed before the 
next tenant i n tail could be Recovered . Eventually 
it was found that he was living in Canada, &• had 
never heard of the terms or existence of testator’s 
will : — Held : being ignorant of the condition he 
could not be said either to have “ refused ” or 
“ neglected ” to comply with it. The expression 
“ refuse or neglect ” is not equivalent to “ fail ” 
or “ omit,” as it implies a conscious act of volition. 
The tenant in tail therefore had not forfeited the 
estate. — Re Quintin Dick, Cloncurry (Lord) v, 
Fenton, [1926] Ch. 992 ; 42 T. L. R. 681 ; 70 
Sol, Jo. 876. 

65. Gift absolute.] — Testatrix, who died 

in 1832, settled her freehold estate upon her grand- 
children, a share becoming vested in one of them, 
Lucy, in fee simple in possession ; & the will 
contained a proviso that any person becoming 
entitled in possession to the estate, should within 
one year thereafter, take & use the name of 

Jones,” & that in case any such person should 
refuse or neglect to use the name of Jones within 
one year, then the estate limited to him or her 
should be void, &; should first go to her niece, 
Catherine Jones, since deceased, for her life, &. 
after her decease to the person or persons next in 
remainder under the trusts of the will, in the same 
manner as if the person so refusing were dead. 
Lucy was twice married, & neither she nor either 
of her husbands ever took the name of Jone» : — 
Held : the gift being in fee simple, & there being 
necessarily no person entitled in remainder, the 
name clause was void, that there had conse- 
quently been no forfeiture by Lucy. — Musgrave 
V, Brooke (1884), 26 Ch. D. 792 ; svb nom. Re 
Brooke, Musgrave v, Brooke, 64 L. J. Ch. 1U2 ; 
33 W. R. 211. 
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Part I. — ^Name. 


®®*, ***• advantage ol 

omission — Effect upon making title to property . 1 — 

A^t devising a freehold estate to trustees^ 
givmg his daughter & granddaughter & her husband 
successive equitable life interests therein, with 
reminder to the use of the granddaughter’s first 
& other sons in tail male, with divei*s remainders 
over, testator provided & declared that every 
person becoming entitled to the estate as tenant 
for life or tenant in tail in possession, & the husband 
of every such person if female & married, should 
^thin twelve calendar months of becoming entit led 
in possession assume testator’s surname arms. 
There was no provision for continued user of the 
name & arms & no gift over on non-compliance with 
the proviso. Neither testator's daught er or grand- 
daughter, both of whom succeeded to tlie estate, 
nor the husband of either, assumed his name aV: 
arms in compliance with the proviso. Objectiem 
to title was taken on a sale by the grand dauglder 
under the powers of the Settled Land Acts, on the* 
ground that she wiis not, & had n<it the powei's of, 
a tenant for life, her estate, as the purchaser's 
alleged, having ceased by reason of her non- 
compliance ; — Held : the vendor could make 
good title, for even if the expression of testator ’s 
desire contained a condition it woukl be a common 
law condition of wliich testator’s heir- alone eould 
take advantage by entry, wliich he luul not done, 
nor was there anything in the will to show that it 
was the intention of testator that the estati? should 
go over on non-compliance witli his desire, so a.s 
by necessary implication to conviM t the expression 
of that desire' into a conditional limitation. — He 
Evans’s Contract, [19201 2 Ch. 4(i9 ; 89 L. J. Ch. 
020 ; 124 L. T. 188. 

67. Change by person entitled — When right 
accrues — Condition subsequent.] — M ai.loon r. 
FitzgeraM) (108d), 3 Mod. Jtep. 29; Skin. 179; 
2 Show. 315 ; 87 E. II. 17. 

^innotations : — Consd. Doo d. Kcnrlck v. Poauclerk (IKeii), 

11 East, 6r>7. Mentd. llurlctfm r. Humfri'j- Aiub. 

*256 ; Doc d. Taylor v. CriHp 1 l‘cr. iS: Dav. :t7. 


i male, with cross remainders in tail mole ; dc the 
1 proviso to be inserted in the settlement, as to 
i taking the name d: arms, & for giving over the 
I estates on default, ought to be so expressed, as to 
I take away the estates from the defaulting party, 
& his descendants only : that is, if a grandson of 
G. R. were the defaulting party, the consequence 
ought not to extend to the grandson’s brothers. — 
Trevor r. Trevor (1842), 13 Sim. 108 ; 11 L. J. Ch. 
417 ; 6 Jur. 863 ; 60 E. R. 42 ; on appeal (1847), 
1 n. I.. Cas. 239. H. L. 

j AnmAaiwiis .—Mentd. Williams v. Teale (1847), 6 Hare, 2.19 ; 
I Fowler e. Cohn U856), 21 Beav. 360; ThellusHOti «. 

I Kendloshain (1839), 7 H. L. Om. 429 ; Walmosley r. 

' Gerard (1861), 29 Boav. 821 ; B'orster r. Davies (186.1), 

32 Beav. 624 ; Surtees v. Surtees (1871), 25 L. T. 288 ; 

Pryse r. Pryse (1872). 42 L. J. Ch. 253. 

70. ,] — Devise of lands to all the 

children of A. iV B. his wife, “ already or hereafter 
to be born ” of t heir bodies, whether male or 
female, for A: during their joint lives it the life of 
the survivor, but all the sons to Like tlie name & 
arms of W’. in addition to their own name, 
remainder to the trustees to preserve, etc., & 

I after their several deceases unto &, equally between 
! all their issue, male aV: female ; for want of such 
I issue, over. After the death of A., B. joined with 
I surviving children in executing a disentailing deed 
to themselves as tenants in common In fee, sub- 
ject to the? life estate of B. : — Held : tlie name 
arms clause was a condition subsequent to the 
viisting of the estattm in the sons, was satisfied 
by tlu'ir asHUining tlie name A: arms of the testator 
subsequently to tlie disentailing de<»d. — WtiOD- 
HorsK V, I'lERRicK (1855), I K. At J. 352; 3 
Eq. Hep. 817 ; 24 J>. J. Ch. 649 ; 3 W. H. 303 ; 09 
E. K. 494. 

Annotniion ; - Comd. /»V Gnx'iiwood, GooUhari r. Woodhoad, 

1 1 902 J 2 (1i. 1U«. 

71. - .] — Testator was, under a 

deed of resettienient of his family estates, entith)d 
to a reversion in fee, suliject to an estatii for life 
in his tmly son, who was a baelielor, At to remainders 
in tail t>o tin; llrst At other sons of that son. 


gg. .] — Devise to th<* heir at Te.stat<i 

law in tail, with a proviso for taking te8tat^»r’H to his < 
name. i.s not a conditional limitation. to her 1 

This is not a condition precedent. It c;annot his otla 
be complied with in.stantly. It is “ L) take the mannei 
name for themselves At their h(*irs.” Now many determi 
acts are to be done, in order to oblige the heirs to become 
take it ; sucJi as a grant from the King ; or, an of the r 
Act of Parliament, it is not, therefore, a e<uidiUon the fain 
precedent ; but being penned as a condition, it ing so t 
must be a condition subsequent. It cannot lie a jirovisii 
limitation ; for, the next proviso, against wa.ste, , virtue 
sliows that testator knew how to limit over, when | iKiHsessi 
lie thought proper to do so, & in that case, he did ; rc'iits a\ 
think it proper to do it ; & therefore that proviso i is.sue t\ 
is turned into a limitation (Lord Mansfield). - for life 
Gulliver d. Corrik v, Ashby (1766), 4 Burr. , <»f H. v 
1929 ; 1 Wm. BI. 607 ; 98 E. U. 4. ) Held : 

Antiofaiions lie Evans’ 11920] 2 Ch. 469. j family < 

Refd. kgrertoii t*. Hrownlow (18.i3), 4 H. L. Ca«. 1. j 

09, .] — Testator directed hi.s j after tl 

estate to be settled on G. R. for life, with remainder Bbiggh 
to his issue in tail male, in strict settlement ; upon | ^7 ; 28 
condition that all persons from time to tiiue to j w. H. 7 
come into possession of the estates, should take j 
Ac use the name Ac arms of T. : — Held : the estaL^s 
ought to be settled on G. R. for life, with remamder 
to bis sons successively in tail male, with remainder Tuatmi 
to hU daughters as tenants in common in tail i i 

87 i Charuie by person entUUd— ] 6c hiMiriiix the araih of V 

riS^actrueB^ondUion tiubtu;- i words fonntHl no portion of Uio 

estalTwaa limited by a limitation of the estat^ tall, but Im- 
leiw male. “ she & ; port'd at most a vondltlon 
they Si her husband taking the name I — V avoklci u r. ioaxk, 1191 Ji 1 1. 


Te.staior soon afitu'wardsdti vised all his real estates 
to hi.M f'ldest daughter for lier life, with remainder 
to her lirst Sc other sons in tail, with remainders to 
his other daughters fur life Ac to their sons in like 
manner. 4'he will contained a name Ac arms clause 
deteririining tin* estate of any person who should 
become “ entitled to the possession or to the receipt 
of the rents Ac prollts ” of the estate's, Ac not assume 
th<‘ family name Ac aiTns wit hin a ye^ar after becom- 
ing HO entitled. In several otiu'r paii/S of the? will 
jirovisionH were made resiiectiiig persons who, by 
! virtue of the will, should he in the “ actual 
(KiHsesston ” of the pifqiei’ty or “ entitled Li the 
> rc'iits aS: profits thereof.” The son died without 
i i.s.sue tw«> years afL*r testal/or, Ac the lirst. tenant 
for life under the will asHunied the name Ac arms 
1 of H. within a year after her br<jther*s death i — 
1 Held : there was no forfeituri?, either as to the 
J family estates, or as to property Uj which Listator 
i had become entitled in fee simple in possession 
I after the date of the will. - -Langdale (Lady) v, 
Briggs (1856), 8 De G. M. Ac G. 391 ; 26 li. J. Ch. 

I 27; 28 L. ’J . O. H. 73; 2 Jur. N. S. 982; 4 

! W. K. 70:{ ; 44 K. II. 441, L. JJ. 
i A nruttatUmjf : Apld. He Gnioiiwood, Goedhart r. Woodhoad, 
(1903J 1 < 'li. <49. Mentd. Tayb»r r. Sparrow (1863), 4 


GilT. 703 : Carroll v. Graham (1865), 11 Jur, N. S. 1012 : 
CaHtle r. Fox (1871), L. 11. 11 Eq. 542 ; Juttendrornoliuii 
Tuicore r. Gaiiomiruiiiohuu Tagore, (iatieiidroiiioiiuii 
Tagort; r, JutU^mlroriiobuji Tagore (1872), L. li, iiid. App. 


a. Effect of clauae not clear.] — I’he 
deviae waa to one C., auliject to a con- 
ditiou that he ahould within two yeara 
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Name and Arms. 


Sect. 1. — C hange of name : Svb-sect, 2, C. (a) & (h),] 

Supp. Vol. p. 48 ; Bothamley r. Sherson (1875), L. R. 20 Eq. 
304 ; Kathama Natchiar v. Dorasinera Tever (1875), L. R. 
2 Ind. App. 109 ; Hampton v. Holman (1877), 5 Ch. D. 
183 ; Ram Lai Mookerjee v. Secretary of State for India 
(1881), L. R. 8 Ind. App. 46 ; Curtis v. Sheffield (1882), 
30 W. R. 581 ; He Dugdale, Dugdale v. Dugrdalo (1888), 
38 Ch. D. 176 ; He Bridger, Brompton Hospital v. Lewis 
(1893), 63 L. J. Ch. 186 ; Leslie v. Rothes, fl894] 2 Ch. 
499 ; He Hayes, Turnhull v. Hayes, [1900] 2 Ch. 332 ; He 
Maddock, Llewelyn v. Washington, 11902] 2 Ch. 220 ; 
Mason v. Ogden U902), 87 L. T. 622 ; He Horton, Lloyd 
V. Hatchett, (1920] 2 Ch. 1. 

72 . .] — Bennett v. Bennett, 

No. 78, post, 

73. .] — Testator devised & 

bequeathed real & personal estate to trustees upon 
trust to pay the income to his wife during her life, 

after her decease, if IJ. was then living, to retain 
the rents of realty to their own use during his life, 
& to pay him the income of the personalty during 
his life, & after his death upon trust to convey & 
transfer the real A: personal estate to such son of 
M. as should first attain the age of twenty-five 
oars, upon condition that such son of M. as should 
ecome entitled to any property under the will 
should, within two years after he should so become 
entitled, take the name & arms of testator. At 
testator’s decease M. was living & had no son who 
had attained twenty-five, but his eldest son attained 
that age during the lives of the widow & H. This 
son died in the lifetime of H. without having taken 
the name A: arms of testator : — Held : although 
the limitation of the personal estate to the first 
son of M. who should attain the age of twenty- 
live was void for remoteness, the direction to con- 
vey the real estate to him gave him a contingent 
remainder which was not void for remoteness, 
although his estate was only equitable, the 
doctrine of contingent remainders being applicable 
to equitable as well as to legal estates ; he was not 
bound to take the name & arms of testator until 
his estate came into i)Ossession, & the i-eal estate 
devolved upon his heir. — Abbiss v, Burney, He 
Finch (1880), 17 Ch. D. 211 ; 49 L. J. Ch. 710 ; 43 
L. T. 20; 28 W. R. 003; on appeal (1881), 17 
Ch. D., p. 224, C. A. 

JnnotcUions : — Mentd. Marwhall v. Gingcll (1882), 47 L. T. 
159; Re Middleton, Thompson v. Harris (1882), 19 
tUi. D. 552 ; He Fr(»st, Frost v. Frost (1889), 43 Ch. 1). 
246 ; He Bonco, Smith v. Beiico, [1891] 3 Ch. 242 ; He 
Ashforth, Sibley v. Ashforth, [1905] 1 Ch. 635 ; He Nash, 
Cook V. Frederick, [1910] 1 Ch. 1 ; He Clarke’s Hottlmt. 
Trust, Wanklyn v. Stroatfeild, [1916] 1 Ch. 467 ; He 
Willis, Crossman v. Kirkaldy, [1917] 1 Ch, 365 ; He 
Coiiynghom, Conyngham v. Conyngham, [1921] 1 Ch. 491. 

74. ,] — Testator devised an 

estate to trustees on trust to allow his widow to 
reside in the mansion house during widowhood, 
rent free, with use of the furniture, plate, & stores, 
As subject thereto for his nephew, C., for life, with 
remainder to his issue in tail, with remainder for 
<;ertain other nephews in tail male. Declaration 
that every person who, under those limitations, 
should become entitled as tenant for life or in tail 
male to the actual possession or receipt of the 
rents & profits of the estate should, within one 
year after becoming so entitled, take the name of 
& in case of neglect the limitations in his favour 
should determine, & the estate go to the person 
next in remainder as if the person so neglecting 
being tenant for life were dead, or being tenant in 
tail male were dead & there were a general failure 
of his issue inheritable thereunder ; but such 
determination, in case of a tenant for life, was not 
to prejudice his issue, but the estate should remain 


in the trustees during his life, who shoiild pay the 
rents to the person entitled to the next vested 
estate in remainder. Testator died in 1876. C., 

the tenant for life, died in 1889 without issue, & 
without having taken the name of V. T., the 
next tenant in tail, was now living & unmarried, 
but had not taken the name. R., the next tenant 
in tail, took the name of V. in 1891. Owing to a 
charge on the estate there had not been any profits 
therefrom for the persons entitled under the 
linutations in the will. The widow was still 
living ; — Held : although the widow was entitled 
to occupy part of the estate rent free, she was not 
thereby tenant for life, & although there had not 
been any profits, C. had become on testator’s 
death entitled to the actual possession or receipt 
of the rents & profits within the meaning of the 
will ; C. had forfeited his interest in 1876 by not 
taking the name of V., but C. being tenant for life 
only, time did not run against T. until C.’s death 
in 1889 ; T. having failed to take the name of V. 
his interest was forfeited in 1890, & R., having 
taken the name within one year from T.’s for- 
feiture, was now tenant in tail of the estate. — 
He Varley, Thornton v, Varley (1893), 62 
L. J. Ch. 652 ; 68 L. T. 665. 

75. ,] — Testator, who died in 

1853, devised his real estate upon trust for his 
daughter for life, after her death for her children ; 
& if she should have no child he devised his real 
estate to N. in fee, on condition that in case 
testator’s wife should be then living she should 
have the use for the then remainder of her life of 
testator’s residence, Afc on further condition that 
N. should “ take & use ” testator’s name only, 
but subject to the payment of certain legacies 
which testator bequeathed only if his daughter 
should have no child, & should be payable at her 
death exclusively out of the estates devised to N. 

Testator’s daughter & N. both survived testator, 
but his wife was dead. The daughter, who was 
now in her fifty-ninth year, was married, but had 
had no children. N. died in her lifetime intestate, 
without having taken testator’s name ; — Held : 
upon the construction of the will the condition 
requiring N. to take A use testator’s name was a 
condition subsequent, that is. a condition to 
operate only upon N. becoming entitled to the 
possession of the estate by the death of the 
daughter without children, & not before ; & as he 
had been prevented from performing it by the 
act of God, the estate would, on the deatli of the 
daughter without children, vest absolutely in his 
legal personal representative freed from the con- 
dition. — Re Greenwood, Goodhart v. Wood- 
head, [1903] 1 Ch. 749 ; 72 L. J. Ch. 281 ; 88 
L. T. 212 ; 51 W. R. 358 ; 19 T. L. R. 180 ; 47 
Sol. Jo. 238, C. A. 

76. Infant beneficiary.] — A 

will contained a clause which directed every person 
who should become entitled under the will to the 
lands thereby appointed as tenant for life, or in 
tail in possession, who should not then bear the 
surname & arms of E., should within six months 
after becoming so entitled assume the surname & 
arms, & apply for a royal licence for the purpose ; 
& that in case such pemon should “ refuse or 
neglect ” to take such surname & arms, then at 
the end of the six months, if the person should be 
tenant in tail, the limitation to him should deter- 
mine & the heredit^iments should go over to other 
persons. 


take the name & arms of testator, in 
default of which, or in case of his death 
before testator, there was a devise over 


to one D., throuirh whom pltf. claimed. 
The evidence of facts necessary to show 
the effect of this devise not being clear, 


a new trial was granted. — Nicholson 
r. Burkholder (1861), 21 U. C. R. 
108.— CAN. 
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F who was still an infant of eighteen years of 
age, had, in one view of the true construction of 
the will, become entitled to the estates as tenant 
in tail in possession more than six months 
previously. P., who did not bear the surname or 
arms of £2., had not assumed them or taken any 
steps for the purpose i—Held : F. being an infant, 
could not be said to have refused or neglected to 
assume the surname or arms ; no distinction could 
be drawn for the purpose between an infant of 
tender years & another infant ; if F. had become 
entitled in possession, he nevertheless had not 
forfeited the estates. — Be Edwards, Lloyd t\ 
Boyes, [19101 1 Ch. 541 ; 79 L. J. Ch. 281 ; 102 

L. T. 308 , 26 T. L. R. 308 ; 54 Sol. Jo. 325. 

A rijwtcUion :—FoM, Be Qulntin Dick, Cluiicurry r. Fenton. 

11926] Ch. 992. 

77. No time limit given — Within reasonable 

time.] — Davies r. Lowndes, No. 18, anie. 

78. Clause void.] — T**stator, by 

codicil, after appointing two persona trustees, a.s 
also their heirs <fc assigns, to his will A: codicil, 
desired that his sister A. should do wliat she pleaseti 
with his remaining property after i)aynn?nt of 
certain legacies, excepting a teiu*iiient at \\’., A: 
a sum of stock, of which she should only rertdve 
the interest Ac rent during her natural life, cV: after- 
wards to his sister’s eldest son, on his taking the 
name of M. ; but should he refuse* to take tin* 
name of M., or his sister A. depart tliis life without 
a son, then the tenement at \\ . A: stock should go 
to P., on his taking the name of JM., aV* so on to his 
heirs, each taking the name of ^1., none of them 
being allowed to touch the principal. A: no one 
should, after his sister A., inherit the said proj)(‘rty 
or enjoy the interest who did not take or possess 
the name of M, : — Held: the trustees took an 
estate in fee by virtue of their api)ointment, A: 
A. was entitled to an estate for life in the tt*iu‘iii<*nt 
A: stock, with a remainder in fee in th<* teiu'iaeiit, 
Ac an absolute inter(*st in stock to the fii’st btirn of 
A. vested on his birth Ac baptism by the uanu* of M. 

The ct. will not necessarily hold a condition as 
to name Ac arms a condition suhsetiuent , alt hough 
it inclines to hold it so. 

On the supposition that the shifting clausi^ is 
valid, it has been contended, on the part of deft., 
that, in point of fact, the condition has been per- 
formed, inasmuch as the eldest son was baptised 

M. On the other hand, it is contended that that 
is not a compliance with the condition, because 
testator intended that the name M. must he taken 
as a surnaiue. Now 1 do not see that tliat is U# 
be concluded from the languagt; of the codicil. 
Testator has, in the latU?r part, spoken of “ taking 
or possessing ” the nanu^ of M. ; Ac ther*^ is no 
gift to any family or individual bearing the sur- 
name* of M. Mor<*ov <jr, this being a sliifting clause, 
it must be construed strictly ; Ac when testator 
speaks of taking the name of M., without saying 
as a surname, it apjjears to me that the ct. cannot 
import such a requisition, Ac that the peitKin who 
has taken the name, whether as a Christian rmrne 
or as a surname, has complied with the condition 
imposed by testator. 

The effect on the whole of the view I have taken 
of the case, Ac which, I think, presents less difficulty 
than any other, is this, that testator has expressed 
the intention, with regard to the realty, to give an 
estate for life to A., with remainder in fee to her 
first born son, to vest immediately on his coming 
into esae ; Ac that he intended to create a shifting 
clause in the event of such eldest son not taking 
the name of M., but without prescribing any 
time within which he must perform the condition ; 
for which reason the clause is void, Ac that, even if 


not void, the condition has been fulfilled, A: I see 
no reason for coming to a different conclusion as to 
the personalty (Kindersley, V.-C,). — Bennett 

V. Bennett (1864), 2 Drew. Ac Sm. 266; 34 

L. J. Ch. 34 ; 1 1 L. T. 362 ; 10 Jur. N. S. 1170 ; 13 

W. K. 66 ; 62 E. R. 623. 

Antutinium : — Retd. Ur CJn'«>uwooil. (ioodhart r. Woodhcod, 

1190*2] 2 Ch. 19.S. 

79. Clause included in marriage settlement — 
Conditions imposed on husband.]— The ct. sanc- 
tioned the insertion of a clause making it com- 
pulsory on successivt* ownei*s or their husbands 
to assume tlu* name A: arms of the ancestor from 
whom settlor derived the estates. — Be \VlLl.IAM8 
(1860), 3 L. T. 76 ; 6 Jur. N. H. 1064 ; 8 W. R. 
678. 

80. Change of surname not stipulated — Christian 
name changed.] — Bennkti’ i*. Bknneti', No. 78, 
ante, 

{h) Other Caaea, 

See , ijeneralUu Settlements ; ills. 

81. Name of class or stock specified in will — 
Assumption of name by stranger— Before testator's 
death.) — Devise of a mansion houst* Ac lands to 
trustees upon trust until John Luscombe Manning 
should attain the age of twenty -one yeare. Ac then 
to him for life, he taking A: using testator's surname 
of IdLseoinbe instead of his own surname, with 
limitations over to his first A: id her sons in strict 
settlement , t hey st‘verally taking Ac using testator’s 
surname instead of their own. Thon^ weit? other 
limitations over t<» other pemms. The will then 
contained a pj-oviso, that when any of tlu' premises 
thereby devised should vest in any person not 
hearing the surnamo of Luscombe, that person 
should, as soon as h<* should be in possession of the 
estate, take upon himself the name of Luscombe,^ 
use th(* sattii^ as for Ac instead of his own surname, 
A: should, within three years tlu'n next after, 
f»rfS‘ui*<* his own name to be altered to tcistator’s 
surname of Luscombe by Act of Parliaiiient, or 
some other effectual way for that purpose, Ac in 
cjise any of t he pei*sons to whom the estate was 
limit ed.'A:^ who should b<* in poHst^ssion of the same, 
should not tak»‘ Ac use t/estator’s surname, but 
should neglect to gi^t an Act of I'arliament, or 
some other authority lis effectual for that purpose 
as aforesaid, for the space of thme years next 
after he shouhl be in possession, then the estate 
devis<*d for tin* benefit of suedj pei*Hon so neglecting 
U) get Mueh Act of J'arlianieni, or either authority, 
should ceaM<*, Ac berortie void, as if no such use or 
estiite had Ix^en thereby devised; Ac the some 
should immediaDdy, upon the expiration of the 
three years, go over to it vest in tlie pemon next in 
remainder or reversion, in the Hanuf manner os if 
such pei*Hon so neglecting U} change his surnwie 
was dead without issiK*, upon this expt'ess condition, 
that such pemm so Ui take did Ac snould also take 
ti’stator’s surname, Ac get an Act of Parliament, 
or Hiiiiie other authority as effectual for that pur- 
IK>se, otherwise? fJje estatr* was to go over again. 
J. L. Manning, before he came of age, or entered 
inU> possession of tlie premises demised, took 
upon hims<?lf, used, Ac bore the surname of 
Luscombe Ac no other. But no Act of Parliament 
hod ever been obtained authorising him to ciionge 
his name, nor was the King’s licence for that pur- 
fiose obtained within three years after he so entered 
into f>osB(^ion : — //eld : inasmuch as he bore the 
surname of Luscombe at the time when the estate 
came to him, he had substantially complied with 
the directions of testator, Ac he did not incur a 
forfeiture of tiuit estate by not obtaining an Act 
of Parliament, or other authority, the proviso 
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Sect. 7 . — Change of na'tne: Svb-sect* 2, C. (6), B,yE. 
< fe F* ; mb-seci, 3. Part //.] 

only applying to persons not bearing the surname 
of Luscombe at the time when the estate vested 
in them. 

A name assumed by the voluntary act of a 
young man at his outset into life, adopted by all 
who know him, & by which he is constantly called, 
becomes, for all purposes that occur to my mind, 
as much & effectually his name as if he had obtained 
an Act of Parliament to confer it upon him 
(Abbott, C.J.). — Dob d. Luscombe v, Yates 
(1822), 5 B. & Aid. 544 ; 1 Dow. & By. K. B. 187 ; 
106 E. R. 1289. 

Annotation: — ^Refd. H. r. St. Faith’s, Newton (1823), 3 
Dow. & Ry. K. B. 348. 

82. After testator’s death.] — A. gives 

a legacy of £1,000 to B. payable at the day of her 
marriage, in case she should marry any person of 
the surname of 8. but if she should not, he gave the 
legacy to W. B. married a person who assumed 
the surname of 8. but it was held that this was not 
a performance of the condition, so as to entitle B. 
Sc her husband to the legacy. — Barlow v. Bate- 
man (1735), 2 Bro. Pari. Cas. 272 ; 1 E. R. 939, 
H. L. 

^nno«o<ions :~Consd. Wakefield v. Wakefield (1807), 1 
Hag:. Con. 394 ; Leigh v. Leigh (1808), 15 Ves. 92. Refd. 
Pyot V. Pyot (1749), 1 Vee. Son. 335 ; Rc Bereiis, Re 
DowdeBwell, Borens-Dowdeswell v, Holland-Martin, [1926] 
Ch. 596. 

83. Name changed on marriage.] — Devise 

of real & personal estate in trust for the nearest 
relation “ of the Pyots.” The latter held to be 
“nomen collectivum ” Sc descriptive of that par- 
ticular stock, & that this mixed fund should not go 
to the heir-at-law of that name. A change of the 
name of Pyot, by marriage, held not to exclude. — 
Pyot v. Pyot (1749), 1 Ves. Sen. 335 ; Deltas Sup. 
161 ; 27 E. R. 1066, L. C. 

Annotations ;*^on8d. Leigh v. Leigh (1808), 15 Vos. 92. 
Apld. Carpenter v. Bott (1847), 15 Sim. 606. Congd. Rc 
Roberts, Repington v, Roberts (1881), 45 L. T. 450. 
Reid. Doe d. Thwaitos v. Over (1808), 1 Taimt. 263 ; 
Wright V. Atkyns (1815), Coop. G. Ill ; Doe d. Chattaway 
V, Smith (1816), 5 M. & S. 126. Mentd. Cholmondoley r. 
Clinton (1820), 2 Jao. & W. 1 ; Liley v. Hey (1842), 11 
L. J. Ch. 415 ; Boys v. Bradley (1853), 10 Hare, 389 ; 
Brigg V. Brigg (1885), 54 L. J. Ch. 464. 

84. .] — By deed an estate was settled, 

after several preceding estates tail, to the use of 
all Sc every the nearest of kin, in equal degree, 
to D., at the time of her decease without issue of 
the name of Brewer ; — Held : a person, who at 
the time of D.’s death was her nearest of kin, born 
with the name of Brewer, but who was not her 
nearest of kin, Sc who had, previous to D.’s death, 
married Sc assumed her husband’s name, was not 
entitled to take under this clause in the deed. — 
Doe d. Wright v, Plumptre (1820), 3 B. & Aid. 
474 ; 106 E. R. 736. 

Annotations : — Reid. Boys v. Bradley (1853), 4 De G. M. & G. 
58. Mentd. Doe d. Blight v. Pett (1840), 11 Ad. & £1. 
842. 


85. .] — Testator bequeathed a fund 

in trust for his next of kin of the surname of Crump 
who should be living at the decease of B. A lady 
whose maiden name was Crump, was testator’s 
sole next of kin at B.’s death; but she married 
after testator’s death, & then took Sc ever after- 
wards bore her husband’s surname, which was 
Carpenter : — Held : nevertheless she was entitled 
to the fund. — Carpenter v. Bott (1847), 16 Sim. 
606 ; 16 L. J. Ch. 433 ; 9 L. T. O. S. 333 ; 11 Jur. 
723 ; 60 E. R. 755. 

86. Name Sc blood — Name assumed by 

royal licence.] — Devise to devisor’s sister A., then 
unmarried, for life ; with remainders to her first 
Sc other sons in tail male ; to her daughters in tail, 
as tenants in common ; to his sister B. then 
married, for life, Sc to her first Sc other sons in tail ; 
remainder to the first Sc nearest of his kindred 
being male Sc of his name Sc blood, that shall be 
living at the determination of the estates before 
devised. Sc to the heirs of his body. 

A person, claiming under the last limitation, 
must be of the name, as well as the blood ; Sc the 
qualification as to the name is not satisfied by 
having the name, taken by the King’s licence, 
previous to the determination of the preceding 
estates. — Leigh v. Leigh (1808), 15 Ves. 92 : 33 
E. R. 690, L. C. 

Anmitations : — Consd. Re RobertH, Repington v, Roberts 

(1881), 45 L. T. 450. Reid. Carpenter v. Bott (1847), 15 

Sim. 606 ; Boys v. Bradley (1853), 4 De G. M. & G. 58. 

Mentd. Cholmondeley r. Clinton (1820), 2 Jac. & W. 1 ; 

Brigg V. Brigg (1885), 54 L. J. Ch. 464. 

D. Building Societies, 

See Building Societies Act, 1874 (c. 42), s. 22 
generally y Building Societies, Vol. VII., pp. 454 
et seq, 

E, Companies. 

See Companies, Vol. IX., p. 71, Nos. 244-247. 

F, Corporations. 

See Corporations, Vol. XIII., pp. 280, 281, 
Nos. 116-125. 


Sub-sect. 3. — Formalities. 

87. Whether necessary — Royal licence.] — Jones- 
Herbert Case (1862), Parliamentary Debates 
Series 3, Vol. 167, Cols. 430-436. 

88. .] — R. V. Smith, No. 30, ante. 

.] — See, also. Nos. 38-40, 43, ante, 

gg, Royal sign manual.] — Davies v. 

Lowndes, No. 18, ante. 

90. Act of Parliament.] — Barlow t;. Bate- 

man, No. 16, ante. 
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91. Assumption of arms — Jurisdiction of Court | l ^owdeswell his own name of Berens & to 


of Chivalry.] — The Ct. of Chivalry takes cognisance 
of questions relating to the right to use armorial 
ensigns & bearings.-^CROOP v , Grosvenor (1380), 
Calendar of Close Rolls, Richard II., Vol. III., 
p. 586. 

92. Method of assumption.] — A name & 

arms clause contained a proviso that in case the 
devisee should “ refuse or neglect within one year 
to take, use, & bear the surname ” of A., or should 
at any time afterwards “ discontinue to use ^ bear 
such surname or arms,” then, & in ev’’ery such case, 
immediately after the expiration of a year, or 
immediately after such discontinuance, the devise 
should determine & become void. Tlu' devisee 
assumed the surname, & also used his best 
endeavours to comply with the direction as to 
the arms, but failed to obtain a grant fi*om the 
Heralds’ College of the right to use the identical 
arms used by A. : — Held: (1) th<* estate of the 
devisee had not been divested by the failure to 
obtain a grant of the identical arms used by A. 

(2) Semble : a name & arms clause requiivs 
a taking of arms by a proper grant from a proper 
authority, namely the College* of Arms, is not 
satisfied* by a mere voluntary assumption of a 
coat of arms. — Austen v. Collins (1886), 51 L. T. 
903. 

Anrwtalious :—As to (2) Refd. Itr Croxou, fVoxon r. horrt'FH 
(1904). 48 Sol. Jo. 191. Ueurrallu, Mentd. KuHNian ( otn- 
merclal & liiduHtrial Uauk r. llrltiKli Hank for torvlgu 
Trade, [192112 A. 4. *18. 

93, .] — A person cannot “ lawfully 

assume ” a coat of arms by mere user, or otherwise 


bear the Dowdeswell arms with certain variations. 

In 1924 pltf. became tenant for life in possession 
of the S. estate under the will of H. Borons, which 
provided that every person so becoming entitled 
who should not bear the surname & arms of Berens 
must within a stated period ” bear use exclusively 
the sui'name & arms of Borens,” on the non- 
performance of wliich condition the will provided 
for the defeasance of the estate. 

By the Berims arms testator meant a coat of 
arms used by his family for many years, but never 
granted or contlrnu*tl or i*ecorded in the College of 
Arms, matriculated in the Lyon Ilegistor in Scot- 
land, or ccuitlrmed in the Register of Arms in 
Ireland t—Hehl : (1 ) pltf. did not beivr the sur- 
name of Berens but the composite name of Berens- 
Dowdeawell ; (2) the obligation to assume the 

Berens arms would not be satisfliKl by a merc^ 
de facio user, but onlv by the auth(»rity of a roval 
licence through tJie 'College, d£ pltf., not having 
provcjd that he; could not obtain a licence, was 
bound by the clause in the Bert^ns will ; (3) as 
regards the* Dowdeswt'll will, as the (.College would 
r«*fust^ to grant th<^ Dowdeswtdl arms, as bavins 
already been alIowi‘d to otlu^rs, the Ct. would 
assume that Parliariumt/ would not authorise their 
assumption in violation of the rights of third 
parti<‘8 At of the laws of arms ; it therefore the 
condition requiring pltf. to assume those ar^ 
iindiT the sanction of an Act or licence from the 
Crown wits impossible A: not binding. 

The argument; is that in mo far as the name At 


than by obtaining a grant of thi? arms in one oS* j (*iauHe re(iuires him to bear the surname of 


other of the ways recognised by the custom At 
usages of society with regard to anxis-^viz., by 
an Act of Parliament, a grant from the Colh?ge of 
Heralds, or a Royal Licence. 

Testator directed that every p<T.Hon becoming 
entitled under his will to his settled rt.*al estates 
should in certain events ” lawfully assume a 
coat of arms used by testator, but being in fact 
the arms of a certain ancient family with w'hich 
testator could not be proved to be connected. A: 
in default should, in effect, forfeit his eHtate. 


Berens he bears it, At in so far os it requires him 
to lissume A: bi*ar the BiTens arms it requires an 
iiijpossibility. As regards tlu^ first point, in my 
opinior. he does not bear the surname of Berens. 
His Hiirname is Berens- Dowdeswell ; one com- 
posit;!* name of which no doubt the word Bereiui 
forms paii ; but the surname which he bearo is 
not Berens ; it is Berens- Dowdeswell, Afc nothing 
filw. The point, is not. susciqitible of len^hv 
arguuumt : but. ctTtain authorities were cited, 
none of which appear to me to be of real assistance 


evidence being given as to the impossibility of niatU^r. They seem to show that in the 

obtaining a grant of the arms frtiin the 1 Jeralds absence of spc'cial words, you will not comply with 
College to pltf., wlio was devisee of the settled requirement to tak<^ At use a particular surname 
estates — Held: the direction in the will was void placing the required name in front of your 

as a condition subsequent which was iinpossible ^.xiHtingsurnanie. though special words in the clause 
of nerformance, A: pltf.’s estaU* was not may authorise this being done (Uuhhei^. J.).-— 

—^ Ckoxon, CIvOXon V. Ferrek^;, Rkhkns, lie Dowokhwbll. Bekkns-Dowdbs; 

252 • 73 L. J. Ch. 170 ; 80 L. T. 733 ; o2 . K. ^ell r. Uolland-Mabtin, (19261 Ch. 696 ; 9o 
343; 48 Sol. Jo. 191. ^ L. J. <’h. 370 ; 135 L, T. 298; 42 T. L. R. 267, 

94 ]— Pltf., George Berens, 1915 314 . 79 jo. 405. 

became tenant for life in possession of PuU ^ cUuse— FaUure to comply— 

under the will of W. DowdesweU, which declared ^ refused.]— A ustbn r. Collins, No. 

that unlesa irtthin twelve VJ«- 02. arUe. 

used under the sanction of an Act of Joicby-Cecil v. Joicby 

^cence from the U. 

DowdesweU his .—Brfd. Ue Croxon, Croxon v. Fom», [190*1 

wuS» testator in u^^ong^ to Cboxom, CaojCOM e. 

-VO. «3, 


by patent a grant of the right to 

PART II. 
b. Name dt arme 

eomplv — Beneficiary applying far grani 


of arm* after aUaining ttoeniy-ane .] — tieh heraldry A I 

L. K. Ir. 342.— IB. H. L.— SOOT. 

•. Oranl of a rm* Challenge — Beal* 
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98. .] — Ee Berens, Be Dowde- 

6WELL, Beeens-Dowdbswell V. Holland-Martin, 
No. 94, ante. 

99. Property in deed of grant of arms.]— A. 
obtained from the Heralds’ College a grant of 
arms, to be borne by him & his descendants ^ 
the descendants of his brother. He died without 
issue, leaving two nephews, the sons of his brother : 
— Held : the nephews had not such an exclusive 
interest in the exemplification or instrument issued 
to A. by the College as to entitle them to maintain 
an action of detinue against his widow, who retained 


possession of it & to whom all the household effects 
were bequeathed. — Stubs v. Stubs (1862), 1 
H. & C. 257 ; 31 L. J. Ex. 610 ; 168 B. B. 881. 
Amiotaiimi : — ^Mentd. Hannay v. Smurthwaite, [1893] 2 

Q. B. 412. 

100. What may constitute arms.] — The in^' 
pression of a thistle on a common pencil case, 
with the motto “ dinna forget,” are chargeable 
as armorial bearings when used. — ^Assessed Taxes 
Case No. 1481 (1841), 7 J. P. 403. 

Licence for armonial bearings.] — See Bevenue. 

See, also, Peerages & Dignities. 


NATIONAL DEBT. 

See Revenue. 

NATIONAL GALLERY. 

See Literary and Scientific Institutions. 

NATIONAL INSURANCE. 

See Work and Labour. 

NATIONALITY. 

See Aliens ; Conflict of Laws ; Constitutional Law. 

NATURAL ALLEGIANCE. 

See Constitutional Law. 

NATURALISATION AND DENI8ATI0N. 


See Aliens. 



( 713 ) 


NAVAL COURTS-MARTIAL. 

See Royal Forces. 


NAVIGABLE WATERS. 

See Shipping and Navigation ; Waters and Watercourses. 


NAVIGATION. 

See Shippincj and Navigation. 


NAVY. 

See Royal Forces. 


NECESSARIES. 

See Admiralty ; Husband and Wife ; Infant.s and Children ; Lunatics and 
Persons of Unsound Mind ; Shipping and Navigation. 


NE EXEAT REGNO. 

See Equity ; Practice and Procedure. 
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